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PEEFACE. 


The  first  edition  of  this  Digest  was  published  in  1838  and  1839.  The 
general  approbation  of  the  work  has  been  manifested  by  the  sale  of  all 
the  copies  of  a  large  edition ;  and  a  demand  for  this  re-publication  has 
been  made  in  every  part  of  the  United  States.  A  Digest  of  the  Cases 
reported  in  the  volumes  of  the  reports  of  Mr.  Sumner,  Mr.  Story,  and 
the  Hon.  Mr.  Justice  M'Lean,  of  decisions  in  the  Circuit  Court;  of  the 
Hon.  Judge  Ware,  and  Mr.  Gilpin,  in  the  District  and  Admiralty  Courts ; 
in  nine  volumes  of  Peters'  Supreme  Court,  and  five  volumes  of  Howard's 
Reports;  and  the  Decisions  of  the  Supreme  Court  in  1847,  contained 
in  the  fifth  volume  of  Howard,  are  included  in  this  work. 

It  has  been  the  purpose  of  the  Editor  to  exhibit  the  decisions  of  the 
Courts  of  the  United  States  in  such  a  form  as  to  authorize  the  citation 
of  the  matters  which  the  work  contains,  with  the  same  confidence  and 
cerlainty  as  would  be  obtained  by  the  production  of  the  original  reports. 
To  accomplish  this,  in  almost  every  case,  the  language  of  the  Court  in 
giving  the  decisions  has  been  fiiithfully  extracted  from  the  published 
reports. 

In  all  other  Digests,  the  object  of  the  editors  has  been  to  support  cer- 
tain propositions  by  references  to  particular  cases,  and  to  collect  the 
cases  applicable  to,  or  sustaining  certain  principles.  Without  desiring 
to  impugn  the  value  of  such  indexes  to  the  published  reports,  or  seeking 
to  diminish  their  value,  it  is  with  confidence  asserted  that  Digests  in  such 
forms  are  not  authority  in  judicial  proceedings,  nor  can  they  be  relied 
upon  in  professional  investigations. 

The  work  now  ofl:ered  to  the  profession  might  with  propriety  be  called, 

A  Digest  of  Abstracts  from  the  Reports  of  the  Cases  decided  in  the 

Federal  Courts  of  the  United  States.     The  cases  are  reported  in  seventy- 
1  * 
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six  published  volumes.     The  library  of  no  professional  gentleman  in  the 
United  States  contains  all  these  reports.     Their  cost,  if  they  could  be 
purchased,  would  exceed  three  hundred  and  fifty  dollars. 
An  enumeration  of  these  works  may  be  useful : 


CIRCUIT  AND  DISTRICT  COURT  REPORTS. 
Gallison's  Reports,  2  vols. 
Mason's  Reports,  5  vols. 
Paine's  Reports,  1  vol. 
Peters'  Circuit  Court  Reports,  1  vol. 
Washington's  Cir.  Court  Reports,  4  vols. 
Wallace's  Reports,  1  vol. 
Sumner's  Reports,  3  vols. 
Story's  Reports,  3  vols. 
M'Lean's  Reports,  2  vols. 
Brockenbrough's  Reports,  2  vols. 
Baldwin's  Reports,  1  vol. 
Dallas'  Reports,  2  vols. 


DISTRICT  AND  ADMIRALTY  REPORTS. 

Peters'  Admiralty  Reports,  2  vols. 
Bee's  Admiralty  Reports,  1  vol. 
Gilpin's  Reports,  1  vol. 
Ware's  Reports,  1  vol. 

Burr's  Trial. 

SUPREME  COURT  REPORTS. 
Cranch's  Reports,  9  vols. 
Wheaton's  Reports,  12  vols. 
Peters'  Reports,  17  vols. 
Howard's  Reports,  5  vols. 


In  the  earnest  hope  that  this  work  will  be  useful,  it  is  respectfully 
submitted  to  the  profession.  It  is  intended  to  furnish  to  the  bar  of  the 
United  States  full  and  accurate  knowledge  of  the  decisions  of  the 
Federal  Courts  of  the  United  States,  from  the  commencement  of  the 
government  to  1847,  inclusive;  and  thus  to  place  in  the  possession  of 
every  lawyer  in  our  country,  a  library  of  the  Reports  of  the  Decisions 
of  the  Courts  of  the  Union. 

It  is  proposed,  although  no  pledge  is  given,  to  publish  annually  a 
Digest  of  the  Decisions  of  the  Supreme  Court  of  the  United  States, 
accurately  taken  from  the  opinions  of  the  Court  in  every  case.  This 
will,  for  some  time,  be  furnished  without  charge  to  the  purchasers  of  this 
work,  on  application  to  the  booksellers  who  may  dispose  of  it. 


November  1,  1847. 
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FULL  AND  ARRANGED 

DIGEST 

OF  THE  MATTERS  DECIDED  IN  THE  SUPREME,  CIRCUIT 
AND  DISTRICT  COURTS 

OF 

THE   UNITED    STATES, 

FRO^I  THE  ORGANIZATION  OF  THE  GOVERNMENT  OF  THE  UNITED  STATES,  1789,  TO  1847. 


ABANDONMENT— (See  Insurance.) 

ABANDONMENT  OF  A  CONTRACT  FOR  THE  SALE 
OF  REAL  ESTATE. 

1.  To  sustain  an  implication  of  an  abandon- 
ment of  the  sale  of  real  estate,  the  conduct  of 
the  vendor  ought  to  be  such  as  to  justify  a  rea- 
sonable man  in  believing  that  he  acquiesced  ii; 
the  decision  of  the  vendor  to  abandon  the  con- 
tract. It  ought  to  b«  such  as  might  reasonably 
iafluence  the  conduct  of  the  vendor,  and  induce 
him  to  regulate  his  own  affairs,  on  the  presump- 
tion that  he  was  no  longer  encumbered  by  his 
contract.  The  attempt  of  the  vendor  to  sell  the 
estate,  or  the  unequivocal  exercise  of  ownership 
over  it,  unaccompanied  with  any  explanation 
showing  that  he  still  considered  the  contract 
binding,  might  be  such  an  act.  JMr.  Tate's  Re- 
port of  the  Opinion  of  Mr.  Chief  Justice  Mar- 
shall, in  Garrett.  Executor  of  Brooke  v.  Mann  et 
al.  Circuit  Court  of  the  United  States,  Eastern 
District  of  Virginia,  November  25,  1825.  Also 
reported  in  2  Brockenbrough,  C.  C.  Rep.  185. 

2.  A  right  acquired  by  user  of  an  incorporeal 
hereditament  may,  in  like  manner,  be  lost  by 
disuser.  The  discontinuance  of  the  use  for  a 
long  period  of  time,  affords  a  presumption  of  the 
extinguishment  of  the  right.  Hazard  v.  Robin- 
son, 3  Mason,  272. 

ABANDONMENT  AFTER   SEIZURE   FOR   AN   ALLEGED 
BREACH  OF  THE  REVENUE  LAAVS. 

If  a  seizure  be  abandoned,  no  jurisdiction  at- 
taches to  any  court,  unless  there  be  a  new  sei- 
zure. But  to  constitute  such  an  abandonment, 
there  must  be  an  unequivocal  act  of  dereliction. 
If  after  the  seizure  of  a  ship,  on  the  allegation 
of  a  breach  of  the  32d  section  of  the  Act  of 
Congress,  regulating  the  coasting  trade,  and  un- 
der the  50th  section  of  the  Revenue  Collection 
Act.  of  2d  March,  1799.  chapter  128,  the  master 
agrees  to  navigate  her  into  port,  under  the  direc- 
tion of  the  seizor,  and  then  to  give  her  again 
into  his  possession,  there  is  no  abandonment  of 
the  seizure,  although  the  persons  who  were  em- 
3* 


ployed  as  the  crew  of  the  vessel  making  the 
seizure,  are  all  withdrawn  from  the  vessel 
seized.     The  Abby,  1  Gallis.  C.  C.  R.  360. 


ABATEMENT. 

1.  General  principles Page  29 

2.  Abatement  by  want  of  joinder  of  parties,  or  by  non- 
joinder  of  a  proper  party 30 

3.  Abatement  by  death  of  a  party  to  the  action 31 

4.  Time  of  pleading  in  abatement 31 

1.  General  Principles.  . 

1.  If  a  demandant  demand  against  any  land, 
more  land  than  he  holds,  he  may  plead  non- 
tenure as  to  the  parcel  not  holden;  but  the  ac- 
tion shall  abate  only  as  to  the  parcel  whereof 
non-tenure  is  pleaded,  and  admitted  or  proved. 
Green  v.  Liter,  8  Cranch,  229 ;  3  Cond.  Rep.  97. 

2.  The  commencement  of  another  suit  for  the 
same  cause  of  action  in  the  court  of  another 
stale,  since  the  last  continuance,  cannot  be 
pleaded  in  abatement  of  the  original  suit.  Ren- 
ner  et  al.  v.  Marshall,  1  Wheat.  215;  3  Coud. 
Rep.  546. 

3.  If  matter  in  abatement  is  pleaded  puis  dar- 
rein contiintancey  the  judgment,  if  against  the 
defendant,  is  peremptory.     Ibid. 

4.  Non-tenure,  joint  tenure,  sole  tenure,  and 
several  tenure,  could,  at  common  law,  be  only 
pleaded  in  a  writ  of  right  in  abatement.  The 
tenant,  by  joining  in  the  mise,  or  by  pleading  in 
bar,  admitted  himself  to  be  tenant  of  the  free- 
hold, and  his  capacity  to  take  defence.  Green 
V.  Liter,  8  Cranch,  229  ;  3  Cond.  Rep.  97. 

5.  If  to  a  writ  out  of  the  circuit  court  for  the 
district  of  Virginia,  the  marshal  returns  that  the 
defendant  is  not  an  inhabitant  of  the  district,  the 
law  abates  the  writ.  Barker  v.  Pettit  et  al.  7 
Cranch,  194  ;  2  Cond.  Rep.  471. 

6.  A  subsequent  suit  may  be  abated  by  an 

allegation  of  the  precedency  of  a  prior  suit;  but 

the  converse  of  the  proposition  is,  in  personal 

actions,  never  true.     Renncr  et  al.  v.  Marshall, 

1  Wheat.  215;  3  Cond.  Rep.  546. 

(20) 
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ABATEMENT. 


Abatement  by  want  of  Joinder  of  Parties,  or  by  Non-joinJer  of  a  Proper  Party. 


7.  Variances  between  the  writ  and  the  decla- 
ration are  matters  pl-eadable  in  abatement  only, 
and  cannot  be  taken  advantage  of  upon  general 
demurrer  to  the  declaration.  Diivall  v.  Craig  ct 
al.  2  Wheat.  45;  4  Cond.  Rep.  25. 

8.  A.  L.  brought  an  action  of  assumpsit  in  the 
circuit  court ;  after  issue,  the  plaintiff  died,  and 
the  suit  was  revived  by  scire  facias,  in  the  name 
of  the  administratrix.  While  this  suit  was  pend- 
ing, the  administratrix  intermarried  with  F.  A., 
which  marriage  was  pleaded  puis  darrein  con- 
tinuance. Held,  that  the  scire  facias  was  there- 
upon abated :  and  a  new  scire  facias  might  be 
issued.,  to  revive  the  original  suit  in  the  name 
of  F.  A.  and  wife,  as  the  personal  representatives 
of  A.  L.,  to  enable  her  to  prosecute  the  suit  to 
final  judgment,  under  the  31st  section  of  the  Ju- 
diciary Act  of  1789,  chapter  20.  M-Coul  v.  Le 
Kcunp's  adm/x.  2  Wheat.  Ill ;  4  Cond.  Rep.  58. 

9.  In  a  writ  of  right,  where  the  demandant 
describes  the  land  by  metes  and  bounds,  and 
counts  against  the  tenants  jointly;  the  tenants, 
by  pleading  in  bar,  admit  their  joint  tenancy, 
and  lose  the  opportunity  of  pleading  in  abate- 
ment. Liler  v.  Green,  2  Wheat.  306 ;  3  Cond. 
Rep.  47. 

10.  If  a  suit  be  brought  against  the  seizing 
officer  for  the  supposed  trespass,  while  the  suit 
for  (he  forfeiture  is  depending,  the  fact  of  such 
pendency  may  be  pleaded  in  abatement,  or  as  a 
temporary  bar  of  the  action.  If  after  a  decree 
of  condemnation,  then  that  fact  may  be  pleaded 
as  a  bar.  If  after  an  acquittal,  with  a  certificate 
of  reasonable  cause  of  seizure,  then  that  may  be 
pleaded  as  a  bar.  If  after  an  acquittal,  without 
such  certificate,  then  the  officer  is  without  any 
justification  for  the  seizure,  and  it  is  definitively 
settled  to  be  a  tortious  act.  Gelston  et  al.  v. 
Iloyt,  3  Wheat.  246;  4  Cond.  Rep.  244. 

11.  In  an  action  agaiubt  persons  styling  them- 
selves executors,  if  they  are  not  executors,  the 
objection  must  be  taken  by  plea  in  abatement. 
Childress^  Executors  v.  Emory  et  al.  8  Wheat. 
642;  5  Cond.  Rep.  547. 

12.  Where  the  subject  matter  of  the  contro- 
versy is  not  within  the  jurisdiction  of  the  court, 
the  exception  may  be  taken  under  the  general 
is.sue.  without  pleading  in  abatement.  Sonnaire 
et  al.  V.  Keating,  2  Gallis.  C.  C.  R.  325. 

13.  The  corruption  or  abbreviation  of  a  true 
name  in  an  action  by  the  use  of  it,  when  it  has 
beci!  commuuly  in  use  with  the  true  name,  is 
not  cause  of  abatement.  Gordon  v.  Ilolliday,  1 
Wash.  C.  C.  R.  285. 

14.  An  obligor,  or  co-contractor,  cannot  be 
charged  singly,  if  in  due  time  he  takes  advan- 
tage of  the  omission  to  sue  the  other;  provided 
he  plead  the  omission  in  abatement,  and  thus 
give  (he  plaintiff  a  better  writ.  He  cannot  take 
advantage  of  it  oh  the  trial.  Jordan  v.  Wilkins, 
3  Wash.  C.  C.  R.  110. 

15.  Where  the  defendant  pleads  in  abate- 
ment, and  the  issue  is  tried  by  a  jury,  who  find 
against  the  plea,  they  ought  to  as.sess  the  plain- 
tiff's damages;  if,  however,  it  is  omitted,  a  ve- 
nire (le  novo  must  be  awarded.  Jlollingsworth 
V.  Dnanc,  Wallace's  C.  C.  R.  51. 

16.  A  plea  in  abatement  for  a  variance  be- 


tween the  writ  and  declaration,  because  the 
citizenship  of  the  parlies  is  stated  in  the  latter 
only,  is  a  frivolous  plea,  and  will  be  struck  out 
on  motion.     Bnrroiv  v.  Dickson,  1  Overt.  366. 

17.  A  plea  to  the  jurisdiction  can  be  interposed 
only  by  the  defendant  himself  in  propria  persona, 
and  on  oath;  no  attorney,  proctor,  solicitor,  or 
third  person,  can  be  admitted  to  file  such  a  plea. 
Teasdale  v.  The  Rambler,  Bee,  9. 

18.  A  demurrer  is,  in  its  nature,  a  plea  to  the 
action,  and  will  not  be  considered  as  a  plea  in 
abatement;  though  the  special  causes  alleged 
for  demurrer,  be  matter  of  abatement.  The 
court  will  disregard  these  special  causes,  and 
considering  the  demurrer  independently  of  them, 
will  decide  upon  it  as  if  they  had  been  inserted 
in  it.  Furniss  et  al.  v.  Ellis  ^  Allan,  2  Brocken- 
brough's  C.  C.  R.  14. 

19.  The  rule  is,  that  where  the  declaration 
gives  notice  to  the  defendant  of  the  nature  of  the 
demand;  so  as  to  enable  him  to  plead  in  abate- 
ment, as  in  actions  on  bonds,  or  special  actions, 
the  defendant  cannot  take  advantage  on  the  trial. 
But  in  actions  of  general  indebitatus  assumpsit 
where  no  such  notice  is  given,  the  defendant 
cannot  plead  in  abatement,  the  declaration  not 
stating  the  precise  nature  of  the  demand.  Jor- 
dan V.  Wilkins,  3  Wash.  C.  C.  R.  226. 

20.  The  abatement  of  a  suit  in  equity,  is 
merely  an  interruption  to  the  suit,  suspending  its 
progress  until  new  parties  are  brought  before  the 
court.     Hoxic  v.  Carr,  1  Sumner's  C.  C.  R.  173. 

21.  If  a  corporation  established  in  a  foreign 
country,  sue  in  the  courts  of  the  United  States, 
and  war  intervene,  pending  the  suit,  this  is  not 
sufficient  to  defeat  the  action,  unless  it  appear 
on  the  record  that  the  plaintiffs  are  not  within 
any  of  the  exceptions  which  enable  an  alien 
enemy  to  sue.  Society,  fyc.  v.  Wheeler,  2  Gallis. 
C.  C.  R.  105. 

22.  A  variance  between  the  writ  and  declara- 
tion must  be  taken  advantage  of  by  plea  in 
abatement.  How  et  al.  v.  3'PKinney  et  al., 
1  M'Lean,  C.  C.  R.  319. 

23.  A  suit  having  been  commenced  in  the 
court,  is  not  abated  by  an  attachment  subse- 
quently issued  in  the  stale  court.  Campbell  v. 
Emerson,  2  M'Lean.  C.  C.  R  30. 

2.  Abatement  by  want  of  Joinder  of  Parties,  or  by 
Non-joinder  of  a  Proper  Party. 

24.  A  plaintiff  who  has  declared  jointly 
against  two  defendants,  as  being  in  custody, 
when  in  fact  but  one  of  the  defendants  was 
taken  on  the  capias,  cannot  abate  his  own  action 
against  the  party  not  taken ;  unless  authorized 
so  to  do  by  the  return  of  ihe  process  against  that 
party.  Barton  v.  Pettit  et  al.  7  Cranch,  194;  2 
Cond.  Rep.  471. 

25.  If  to  a  writ  out  of  the  circuit  court  for  the 
district  of  Virginia,  the  marshal  returns  that  the 
defendant  is  not  an  inhabitant  of  Virginia,  the 
law  abates  the  writ.     Ibid. 

26.  If  there  be  several  tenants  claiming  several 
parcels  of  land  by  distinct  lilies,  they  cannot 
lawfully  be  joined  in  one  writ ;  and  if  they  are, 
they  may  plead  in  abatement  to  the  writ.  Green 
V.  Liter,  8  Cranch,  229  :  3  Cond.  Rep.  89. 


ABATEMENT. 
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Abatement  I)y  Death  of  a  Party  to  the  Action — Time  of  Pleading  in  Abatement. 


27.  The  principle,  is  that  a  contract  made  by 
co-partners  is  several,  as  well  as  joint,  and  the 
assumpsit  is  made  by  all  and  by  each.  It  is 
oblig:atory  on  all,  and  on  each  of  the  partners. 
If,  therefore,  the  defendant  fails  to  avail  himself 
of  the  variance  in  abatement,  when  the  form  of 
the  plea  obliges  him  to  give  the  plaintiff  a  proper 
action,  the  policy  of  the  law  does  not  permit 
him  to  avail  himself  of  it  at  the  trial.  1  Peters, 
C.  C.  R.  111-117. 

28.  Although  one  partner  is  not  bound  singly 
to  pay  a  bill  due  from  him  and  his  partner,  if, 
when  sued,  he  plead  in  abatement  the  omission 
to  join  his  partner  in  the  action,  yet  he  is  not 
entitled,  in  his  own  name,  to  sue  for  a  partner- 
ship debt ;  and  if  he  sue  in  his  own  name,  the 
defendant  may  take  advantage  of  it  on  a  trial  on 
the  general  issue.  John  Junlan  v.  John  Wilkins, 
Junior,  3  Wash.  C.  C.  R.  113. 

29.  On  a  joint  and  several  bond,  the  plaintiff 
may  sue  one  or  all  the  obligors ;  but,  in  strict- 
ness of  law-,  he  cannot  sue  one  intermediate 
member.  He  must  sue  all  or  none.  But  if  such 
error  is  not  taken  advantage  of  by  plea  in  abate- 
ment, it  is  waived  by  pleading  to  the  merits. 
Minor  et  al.  v.  The  Bank  of  Alexandria,  1  Peters, 
47-73. 

30.  In  an  action  on  a  joint  and  several  bond, 
the  plaintiff  may  sue  one,  or  all  the  obligors ; 
but  in  strictness  of  law  he  cannot  sue  an  inter- 
mediate member.  He  must  sue  all  or  none. 
But  if  such  error  is  not  taken  advantage  of  bv 
plea  in  abatement,  it  is  waived  by  pleading  to 
the  merits.  Minor  ct  al.  v.  The  Mechanics' 
Bank  of  Alexandria,  1  Peters.  46, 

31.  The  principle  is,  that  a  contract  made  by 
co-partners  is  several,  as  well  as  joint,  and  that 
the  assumpsit  is  made  by  all,  as  well  as  by  each. 
It  is  obligatory  on  all  and  on  each  of  the  partners. 
If,  therefore,  in  an  action  against  one  of  the 
parties  to  the  contract,  the  defendant  fails  to 
avail  himself  of  the  variance  by  a  plea  in  abate- 
ment, when  the  form  of  his  plea  obliges  him  to 
give  the  plaintiff  a  proper  action,  the  policy  of 
the  law  does  not  permit  him  to  avail  himself  of 
it  at  the  trial.     Barry  v.  Foyles,  1  Peters,  317. 

32.  Where  one  of  two  partners  resident  abroad, 
is  sued  here,  he  is  not  allowed  to  plead  in  abate- 
ment that  his  co-partner  is  not  sued  with  him. 
Guion  V.  MCulloch  et  al.  N.  Carol.  Cas.  78. 

33.  The  defendant  may  avail  himself  of  the 
circumstance  that  the  suit  is  brought  in  the  name 
of  one  only  of  two  partners,  upon  the  plea  of  non 
assumpsit ;  but  when  he  wishes  to  avail  himself 
of  the  non-joinder  of  his  own  partner,  as  co- 
defendant,  he  must  plead  it  in  abatement.  Cof- 
fee v.  Eastland,  1  Cooke,  159. 

3.  Abatement  by  Death  of  a  Party  to  the  Action. 

34.  The  proceedings  in  admiralty  courts  ai>3 
not  affected  by  the  death  of  a  party.  Such  an 
event  does  not  abate  the  suit,  nor  does  it  affect 
the  decree.  Penhallow  v.  Doane's  Adm.  3  Dal- 
las, 54;   1  Cond.  Rep.  21. 

35.  In  real  and  personal  actions  at  common 
law,  the  death  of  parties  before  judgment  abates 
the  suit,  and  it  requires  the  aid  of  some  statutory 
provision  to  enable  the  suit  to  be  prosecuted,  by 


or  against  the  personal  representatives  of  the 
deceased,  where  the  cause  of  action  survives. 
This  is  effected  by  the  31st  section  of  the  judi- 
ciary act  of  1782,  chapter  20.  Green  v.  Watkins 
6  Wheat.  260;  5  Cond.  Rep.  87. 

36.  In  writs  of  error  upon  the  judgments  al- 
ready rendered,  in  personal  actions,  it^the  plain- 
tiff in  error  dies  before  assignment  of  errors,  the 
writ  abates  at  common  law ;  but  if  after  assign- 
ment of  errors,  the  defendant  may  join  in  error, 
and  proceed  to  get  the  judgment  affirmed,  if  not 
erroneous,  and  may  then  revive  it  against  the 
representatives  of  the  plaintiff.     Ibid. 

37.  But  a  writ  of  error,  in  personal  actions, 
does  not  abate  by  the  death  of  the  defendant  in 
error,  whether  it  happens  before  or  after  errors 
assigned  ;  and  the  personal  representatives  may 
not  only  be  admitted  voluntarily  to  become  par- 
ties, but  a  scire  facias  may  issue  to  compel  them. 
Ibid. 

38.  By  the  rules  of  the  Supreme  Court,  if 
either  party  in  real  or  personal  action.^,  die  pend- 
ing the  writ  of  error,  his  representatives,  in  the 
personalty  or  realty,  may  voluntarily  become 
parties,  or  may  be  compelled  to  become  parties 
in  the  manner  prescribed  by  the  rule.     Ihid. 

39.  In  real  actions,  the  death  of  either  party, 
before  judgment,  abates  the  suit.  The  thirty- 
first  section  of  the  judiciary  act  of  1789,  ch.  20, 
which  enables  the  action  to  be  prosecuted  by  or 
against  the  representatives  of  the  deceased,  when 
the  cause  of  action  survives,  is  clearly  confined 
to  personal  actions.  Mocker's  Heirs  v.  Thomas, 
7  Wheat.  530;  5  Cond.  Rep.  334. 

40.  At  common  law,  the  death  of  a  sole  plain- 
tiff or  defendant,  before  final  judgment,  would 
have  abated  the  suit;  but  if  either  party  had 
died  in  vacation  after  verdict,  judgment  miirht 
have  been  entered  in  that  vacation,  as  of  the  pre- 
ceding term ;  and  it  would  have  been  a  good 
judgment  at  common  law,  as  of  the  preceding 
term.  But  where  either  party  dies  between 
verdict  and  judgment,  the  statute  17  Car.  2, 
c.  8,  enacts  that  it  shall  not  be  matter  of  error, 
if  judgment  be  entered  within  two  terms  after 
the  verdict.  The  judgment  upon  this  statute  is 
entered  by  or  against  the  party,  as  though  he 
were  alive.  But  there  must  be  a  scire  facias 
against  the  administrator,  to  revive  it.  before  any 
e.xecution  can  issue  ;  and  such  scire  facias,  pur- 
suii'g  the  form  of  the  judgment,  should  be  ge- 
neral, as  a  common  judgment  recovered  by  or 
againt;t  the  original  party  himself.  Hatch  v. 
Ezistis,  1  Gall  is.  160. 


4.  Time  of  Pleading  in  Abatement. 
41.   [f  matter  in  abatement   is  pleadoci 


puts 


darrein  continuance,  the  judgment,  if  against  the 
defendant,  is  peremptory.  Benncret  al.  v.  Blar- 
shall,  1  \Vheat.  215  :  3  Cond.  Rep.  546. 

42.  Variances  between  the  writ  and  the  decla- 
ration are,  in  general,  matters  proper  for  pleas 
in  abatement;  and  if,  in  any  case,  such  variances 
can  be  taken  advantage  of  by  the  defendant,  it 
is  an  established  rule,  that  it  can  only  be  done 
upon  oyer  of  the  writ  granted  in  some  proper 
stan-e  of  the  cause.  Chirac  v.  Reinicker,  11 
Wheat.  280;  6  Cond.  Rep.  310. 
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ABATEMENT.— ABEYANCE.— ABOLITION.— ABSENCE. 


Abatement  of  a  Legacy. — Abeyance. — Abolition  Society. — Absence  from  Duty  by  a  Seaman. 


43.  After  bail  given  and  plea  pleaded,  the 
defendant  Cannot  arrest  the  judgment  on  the 
ground  of  misnomer.  Scull  v.  Biddle,  2  Wash. 
C.  C.  R.  200. 

44.  Where  the  subject  matter  is  not  within 
the  jurisdiction  of  the  court,  a  plea  of  abate- 
ment is  not  required;  but  tte  e.xception  may  be 
taken  under  the  general  issue.  Missionaire  et  al. 
V.  Keating,  2  Gall.  C.  C.  R.  345. 

45.  A  denial  that  one  of  the  parties  to  the 
suit  is  not  a  citizen  of  the  United  Slates^  and 
therefore  the  court  has  not  jurisdiction  of  the 
case,  must  be  the  subject  of  a  plea  in  abatement, 
anTl  cannot  be  brought  forward  in  the  general 
answer.     1  Sumner's  C.  C.  R.  585. 

46.  A  suit  in  equity  does  not  abate  by  the 
death  of  a  co-plaintifF  or  co-defendant.  If  one 
plaintitT  and  one  defendant  survive,  the  suit  is 
open  for  amendment.  Fisher  v.  Rutherford, 
1  Baldwin's  C.C.R.  192. 

47.  A  plea  in  abatement  at  law  cannot  be  put 
in  after  a  general  imparlance,  or  be  received 
when  it  does  not  give  the  plaintilT  a  better  writ. 
Baker  v.  Biddle,  iBald  win's  C.  C.  R.  414. 

ABATEMENT    OF    A    LEGACY. 

48.  A  testator  directed  his  estate,  after  pay- 
ment of  his  debts,  to  be  invested  in  funds  at 
interest,  and  then  gave  annuities  and  specific 
legacies,  and  among  other.s,  £1500  to  E;   and 

Erovided  that  if  there  should  be  deficiency  in 
is  estate,  for  the  payment  of  the  annuities  and 
legacies,  there  sliould  not  be  an  abatement  from 
any  of  the  legacies  but  from  tho  legacy  to  E, 
who  was  also  the  residuary  legatee.  The  estate 
was  more  than  sufficient,  at  the  time  of  the  tes- 
tator's death,  to  pay  all  the  debts,  annuities,  and 
legacies;  but  by  the  insolvency  of  the  e.xecutor 
it  became  insufficient.  Held,  that  the  deficiency 
of  one  of  the  annuities  should  be  made  up  out 
of  the  legacy  to  E,  and  should  not  be  charged 
on  other  legacies.  Silsby  \.  You7ig  and  Silsby, 
3  Cranch,250j  1  Cond.  Rep.  516. 


ABEYANCE. 

1.  By  several  statutes  of  Virginia,  and  the 
common  law,  lands  purcha.sed  under  their  autho- 
rity, became  vested  either  directly  or  beneficially 
in  the  episcopal  church :  tlic  minister  for  the  time 
being  was  seized  of  the  freehold  in  law  or  etpiity 
jure  ecdcsia,  and  during  a  vacancy  the  fee  re- 
mained in  abeyance,  and  the  profits  of  the  par- 
sonage were  to  be  taken  by  the  parish  for  iheir 
own  use.  Tcrrct  ct  al.  v.  Taylor  cl  al.  9  Cranch, 
43;  3  Cond.  Rep.  254. 

2.  When  a  charter  \h  granted,  and  thQ  corpo- 
ration is  to  b<j  brought  into  existence  by  some 
future  acts  of  the  corporators,  the  franchises 
remain  in  abi'yance  until  such  acts  arc  done; 
and  whi'u  the  corjxjralion  is  brought  into  life, 
the  franchises  instantaneously  attach.  There 
may  be  in  inlf-nilment  of  law  a  priority  of  time, 
even  an  instant,  for  this  purpose.  Per  jMr.  Jus- 
tice Sfnry.  Trustees  of  Dnrtrnoulh  College  v.  Wood- 
icard,  4  Wheat.  51H,  689;  4  Cond.  Rep.  517. 


ABOLITIOxN  SOCIETY  OF  PENxXSYLVANIA. 

In  the  spirit  of  the  laws  passed  by  the  legis- 
lature of  Pennsylvania  for  the  abolition  of  slavery 
in  that  state,  the  legislature  of  Penns.vlvania 
passed  an  act  to  incorporate  a  society,  by  the 
name  of  "The  Pennsylvania  Society  for  promot- 
ing the  Abolition  of  Slavery,  and  for  the  Relief 
of  Free  Negroes  unlawfully  held  in  Bondage,  and 
for  improving  the  Condition  of  the  African  Race." 
No  society  was  ever  founded  for  nobler  objects, 
nor  more  deserving  of  public  encouragement  and 
approbation  ;  but  it  was  no  part  of  the  design  or 
objects  of  this  benevolent  institution  to  protect 
or  rescue  runaway  slaves  from  the  claims  of 
their  masters.  It  was  provided  in  their  charter^ 
that  their  by-laws,  rules,  orders,  and  regulations, 
enacted  or  to  be  enacted,  be  reasonable  in  them- 
selves, and  not  contradictory  to  the  constitution 
and  laws  of  the  state. 

So  far  as  has  come  to  our  knowledge  or  infor- 
mation, this  society  has  acted  on  the  philanthro^iic 
principles  of  its  institution,  and  none  other;  never 
interfering  with  the  rights  of  property  as  secured 
by  the  laws.  They  have  not  infringed  the  con- 
dition of  their  charter,  but  pursued  their  legiti- 
mate objects  with  untiring  zeal.  If  they  have 
been  perverted  by  any  honorary  member,  by 
contributing  to  employ  counsel  to  prosecute  a 
master  for  lawfully  seizing  or  taking  away  his 
runaway  slave  ;  the  court  are  well  convinced 
that  it  has  been  equally  repugnant  to  the  feelings 
and  practice  of  that  society,  as  it  would  be  to 
their  charter.  Johnson  v.  Tomkins  ct  al.  1  Bald- 
win, C.  C.  R.  587. 


ABSENCE  FROM  DUTY  BY  A  SEAIMAN. 

1.  To  justify  the  forfeiture  of  a  seaman's 
wages  for  absence,  under  the  provisions  of  the 
act  of  congress  of  July  20,  1790,  1  Story's  Laws, 
U.  S.  102;  United  States'  Statutes  at  large,  vol.  i, 
131,  it  is  indi-spensable  that  there  be  an  entry  in 
the  log-book  of  the  fact,  f\[^the  name  of  the  sea- 
man, and  of  his  having  kit  the  ship  or  vessel 
without  leave.  Wood  v.  The  Nimrod,  Gilpin's 
D.C.  R.  86. 

2.  To  justify  the  forfeiture  of  a  seaman's 
wages  for  absence,  under  the  j)rovisions  of  the 
act  of  July  20,  ]7i)0,  the  entry  in  the  log-book 
is  indispensable;  although  the  absence  was  per- 
manent, and  although  it  occurred  af'.er  the  arrival 
of  the  vessid  at  her  last  port  of  delivery.  Knagg 
V.  Goldsmith,  Gilpin's  Rep.  212. 

3.  When  a  seaman,  who  has  signed  shipping 
articles,  voluntarily  absents  himself  in  a  port  of 
the  United  Stales,  an  entry  may  be  made  in  the 
log-book,  and  his  wages  forfeited,  according  to 
the  provi.sions  of  the  act  of  congress  of  1790  ;  or 
lie  may  be  aiipreheiuled  ami  detained  in  jail 
until  the  vessel  is  ready  to  proceed  on  her  voyage, 
according  to  the  provisions  of  the  seventh  sec- 
tion of  the  act.  Brou-n  v.  The  Maid-en,  Gilpin's 
R.'p.  296. 

4.  When  the  departure  of  the  seamen  from 
the  vessel  is  involuntary  on  their  part,  or  with 
reasonable  cause,  or  with  the  assent  of  the  master. 


ABSENCE.— ACCEPTANCE  AND  ACCEPTOR.— ACCESSARY. 
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Absence  from  Duly  by  a  Seaman. —  Acceptance  of  Bills  of  Exchange Accessary. 


they  do  not  forfeit  their  wages.    3Iagee  v.  3Ioss, 
Gilpin's  Rep.  230. 

5.  To  justify  the  seamen  for  leaving  the 
vessel  without  the  consent  of  the  master,  on 
account  of  his  cruelty,  and  before  the  termina- 
tion of  the  voyage,  it  must  be  apparent  that  they 
could  not  remain  without  great  danger  to  their 
personal  safety.     Ibid.  228. 

6.  The  charge  for  a  person  necessarily  em- 
ployed in  the  place  of  a  seaman,  absent  without 
leave,  is  to  be  deducted  from  his  wages.  Small 
V.  The  Independence,  Gilpin's  Rep.  145. 

7.  The  charge  for  a  person  necessarily  em- 
ployed in  the  place  of  a  seaman,  who  has  volun- 
tarily absented  himself,  and  who  has  been  ap- 
prehended, and  is  detained  in  jail,  is  to  be  de- 
'ducled  from  his  wages.  Broiimv.  The  3Iaiden, 
Gilpin's  Rep.  298. 

8.  Where  a  vessel  is  detained  in  port  by  the 
wrongful  absence  of  a  seaman,  a  deduction  from 
his  wages  is  allowed,  to  the  amount  of  the  loss 
actually  sustained.  Brown  v.  The  Neptune,  Gil- 
pin's Rep.  90. 

9.  A  seaman  who  returns  to  a  vessel,  after  a 
week's  absence  without  leave,  and  continues 
during  the  rest  of  the  voyage,  is  to  receive  his 
wages  at  the  rate  originally  contracted  for  in  the 
shipping  articles,  unless  a  new  contract  was 
made.  Siull  v.  The  Independence,  Gilpin's  Rep. 
14.5. 

10.  If  the  owner  or  master  of  a  vessel  would 
claim  the  forfeiture  of  a  mariner's  wages,  on 
account  of  and  up  to  the  time  of  his  absenting 
himself  from  the  vessel,  for  more  than  forty- 
eight  hours,  without  permission  from  the  master 
or  comraantling  officer,  such  absence  must  have 
been  entered  in  the  log-book,  by  ihe  officer  having 
charge  of  it,  on  the  tlay  on  which  the  seaman 
absented  himself.  The  Pluibe  v.  Digniim,  1 
Wash.  C.  C.  R.  48. 

H.  Seamen  are  bound  to  remain  with  a  neu- 
tral ship,  carried  in  for  adjudication  by  a  belli- 
gerent; and  a  voluntary  abandonment  of  their 
duty,  in  this  respect,  amounts  to  desertion,  and 
forfeits  their  wages.  The  Elizabeth,  1  Peters' 
Adm.  Decis.  128. 

12.  But  where  they  are  prevented  from  re- 
maining on  board,  either  by  the  captors  or  the 
master,  or  have  not  provisions  or  accommodation, 
and  are  without  money  or  the  means  of  subsist- 
ence, they  are  not  chargeable  with  any  conse- 
quences. While  they  remain  to  assist  in  pre- 
.serving  the  ship,  and  ready  to  proceed  on  the 
voyage,  they  are  entitled  to  their  wages,  and  the 
master  or  owner  is  bound  to  furnish  them  with 
provisions  or  money  for  their  subsistence ;  but 
with  the  .master's  consent  they  may  return  home, 
without  prejudice  to  their  claim.     Ibid. 

13.  Seamen  are  not  bound  to  remain  with  or 
near  the  ship,  after  an  unfavourable  adjudica- 
tion in  the  lower  court  of  admiralty  of  the  captors, 
though  an  appeal  may  be  entered,  and  the  vessel 
remain  in  custody  and  uusold ;'  but  they  are 
bound  to  wait,  if  "required,  for  the  first  adjudi- 
cation, not  merely  for  the  purpo.se  of  taking  care 
of  the  property,  but  also  of  afTording  their  testi- 
mony in  the  cause.     Ibid. 


from  their  duty,  are  again  received  on  board,  the 
forfeiture  of  their  wages,  which  has  been  in- 
curred, is  waived.  The  Commerce,  1  Peters' 
Adm.  Decis.  160. 

15.  Where  a  mariner  has  incurred  a  forfeiture 
by  absenting  himself  from  the  vessel,  and  "  re- 
pents and  makes  an  offer  of  satisfaction,  and 
returns  to  duty  in  due  time,"  that  is,  before  the 
master  has  hired  another  in  his  place,  or  other- 
wise fairly  rendered  it  impracticable,  without 
injury  to  the  owner,  to  receive  him  again,  the 
master  is  bound  to  receive  him.  But  all  de- 
mands for  damages,  and  contributions  for  losses, 
which  warrant  deductions  from  amount  of  wages, 
are  unextingTiished.  Embezzlement,  frauds, 
wilful  negligences,  and  other  misconduct,  charge- 
able against  the  amount  of  wages  demanded, 
remain  open  for  inquiry  and  compensation.  Ibid. 

16.  Where,  by  cruel  treatment,  seamen  have 
been  compelled  to  leave  the  ship,  they  do  not 
forfeit  wages.  The  Maria,  1  Peters'  Adm.  Decis. 
186. 

17.  It  is  the  duty  of  seamen  to  abide  by  the 
vessel  as  long  as  a  reasonable  hope  remains.  If 
they  abandon  their  duty,  so  that  it  can  be  proved 
that  this  dereliction  occasioned  a  final  loss,  or 
temporary  damage,  where  their  exertions  would 
have  prevented  the  latter,  or  ultimately  restored 
the  ship  to  safet}-;  the  seamen  lose  their  wages, 
and  are  answerable  in  damages.  Sims  v.  Mari- 
ners, 2  Peters'  Adm.  Decis.  393. 

18.  Seamen  absent  from  a  vessel,  without  any 
fault,  do  not  forfeit  wages.  The  Fair  American, 
Bee's  Rep.  134. 


ACCEPTANCE  AND  ACCEPTOR  OF   BILLS 
OF  EXCHANGE. 

See  Bills  of  Exchange. 


14.  Where  mariners,  who,  having  been  absent '  441 


ACCESSARY. 

1.  An  accessary  cannot  be  guilty  of  a  greater 
offence  than  his  principal.  The  maxim  is,  ac- 
cessorius  sequitur  naturam  sui  principalis;  the 
accessary  follows  the  principal.  'Hence  results 
the  necessity  of  establishing  the  guilt  of  the 
principal,  before  the  accessary  can  be  tried.;  for 
the  degree  of  guilt  which  is  incurred  by  couu- 
sellhig  or  commanding  the  commission  of  a  crime, 
depends  upon  the  actual  commission  of  that 
crime.  No  man  is  an  accessary  to  murder,  un- 
less the  fact  has  been  committed.  2  Burrs 
Trial,  440. 

2.  The  fact  can  only  be  established  in  a  pro- 
secution against  the  person  by  whom  the  crime 
has  been  perpetrated.  The  law  supposes  a  per- 
son more  capable  of  defending  his  own  conduct 
than  any  other  person,  and  will  not  tolerate  that 
the  guilt  of  A  shall  be  established  in  a  prosecu- 
tion against  B.     Ibid. 

3.  The  whole  reason  of  the  law  relative  to 
principal  and  acces.sary,  so  far  as  respecls^the 
order  of  trial,  seems  to  apply  in  full  force  to  a 
case  of  treason  committed  by  one  body  of  men, 
in  conspiracy  with  others  who  are  absent.     Ibid. 
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4  The  crimes  of  piracy  mentioned  in  the  8th 
section  of  the  act  of  30th  April,  1790,  for  the 
punishment  of  certain  crimes,  are  sucli  as  are 
committed  by  citizens  of  the  United  States,  on 
board  of  vessels  of  the  United  States;  and  there- 
fore the  10th  and  11th  sections,  as  to  accessaries, 
refer  to  the  acts  of  piracy  mentioned  m  the  8th 
section.  The  United  States  v.  Howard  Sf  Beebe, 
3  Wash.  C.  C.  R.  340. 

5.  A  confederacy  by  citizens  o;i  land,  or  on 
board  of  an  American  vessel,  with  sea  robbers 
or  pirates  by  the  law  of  nations,  or  the  yielding 
up  of  a  vessel  by  a  citizen  to  such  pirates,  is 
within  the  provisions  of  the  8th  section  of  the  act 
of  congress.  Proof  of  criminal  intention  in  the 
person  charged,  is  required  to  establish  the  crime 
of  confederacy.     Ibid. 

6.  The  language  of  the  12th  section  of  the  law 
implies  compact  and  association  with  pirates,  as 
well  in  relation  to  the  past,  as  to  the  future 
Any  intercourse  which  is  calculated  to  promote 
their  views,  is  within  the  provisions  of  the  law. 
Ibid. 

7.  If  many  go  to  do  an  unlawful  act,  and  one 
do  it,  all  are  principals.  But  if  they  go  to  do  a 
lawful  act,  as  to  visit  a  vessel  to  ascertain  her 
character,  and  all  but  one  commit  a  felony, 
though  in  his  presence,  without  his  participation, 
their  crime  is  not  imputable  to  him.  United 
States  V.  Jones,  3  Wash.  C.  C.  R.  209. 


ACCOMPLICE— CONFEDERATES  IN 
CRIMES. 

1.  If  a  number  of  persons  conspire  together  to 
do  any  unlawful  act,  and  death  happen  from  any 
thing  done  in  the  prosecution  of  the  design,  it  is 
murder  in  all  who  take  part  in  the  affair  or  trans- 
action. United  Stales  v.  Ross,  1  Gallis.  C.  C.  R. 
564. 

2.  One  who  joins  in  the  general  conspiracy, 
and  by  his  presence  countenances  acts  of  vio- 
lence, but  who  does  not  individually  use  force 
or  threats  to  compel  a  master  of  a  vessel  to  re- 
sign the  command  of  the  vessel,  is  guilty  of  the 
offence  of  conlhiing  the  master.  United  States 
v.  Sharp,  1  Peters,  C.  C.  R.  118. 

3.  It  is  possible  that  a  person  may  be  con- 
cerned in  a  treasonable  conspiracy,  and  yet  be 
aptually  and  legally  absent  while  some  act  of 
the  treason  is  perpetrated.     2  Burr's  Trial,  425. 

4.  If  the  person  accused  was  not  a  party  at 
any  time  with  those  engaged  in  a  treasonable 
purpose  or  design  before  they  arrived  at  the 
scene  where  the  overt  acts  of  treason  charged 
in  the  indictment  occurred ;  if  he  did  not  join 
them  there,  or  intend  to  join  them;  and  his  per- 
sonal co-operation  in  trea.sonable  purposes  was 
to  be  performed  elsewhere,  at  a  great  distance, 
in  a  different  state  j  and  his  overt  acts  of  treason 
were  to  bo  distinct  overt  acts;  then  he  was  not 
a  party  to  the  overt  acts  so  charged,  and  was  not 
constructively  present  aiding  and  assisting  in  the 
same.     2  Burr's  Trial,  429. 

5.  A  confederacy  by  citizens  on  land,  or  on 


yielding  up  of  the  vessel  by  a  citizen  to  such  pi 
rates,  under  the  eighth  section,  is  within  the  ac) 
of  congress,  passed  30th  of  April,  1790.  2'he 
United^Slales  v.  Howard  Sf  Beebe,  3  Wash.  C.  C. 
R.  340. 

6.  So  is  an  endeavour  by  a  merchant  to  cor- 
rupt his  captain  to  go  over  to,  or  to  confederate 
with  pirates  or  sea  robbers,  or  to  trade  with 
them,  or  furnish  them  with  ammunition.     Ibid. 

7.  To  establish  the  crime  of  confederacy  with 
pirates,  there  must  be  something  of  a  criminal 
intention  in  the  accessary  proved.     Ibid. 

8.  The  words  of  the  twelfth  section  imply 
compact  and  association  with  the  pirates,  as  well 
in  relation  to  the  past  as  the  future;  any  inter- 
course with  them  calculated  to  promote  their 
views,  is  suliicient.     Ibid. 

9.  A  confederacy  with  pirates,  on  board  a 
foreign  ship,  woulil  not  be  an  offence  within  the 
twelfth  section  of  the  act.     Ibid. 

10.  There  must  be  something  of  criminal  in- 
tention in  the  person  who  confederates  and  cor- 
responds with  pirates.  The  correspondence 
may  be  perfectly  innocent ;  it  may  be  for  the 
purpose  of  bringing  the  guilty  persons  to  punish- 
ment, or  to  dissuade  them  from  a  further  prose- 
cution of  their  guilty  practices.  To  convict  a 
person  as  a  confederate,  something  like  a  crimi- 
nal participation  must  be  shown.     Ibid. 

11.  An  accomplice,  separately  indicted,  is  a 
competent  witness  in  favour  of  or  against  a  per- 
son indicted  for  the  offence.  The  United  States 
V.  Henry,  4  Wash.  C.  C.  R.  428. 

12.  Although  the  master  of  a  vessel  was  not 
actually  confined  by  a  particular  seaman,  yet  if 
he  aided  and  abetted  in  the  act  of  confining  him, 
he  is  constructively  guilty;  and  is  considered  in 
law  a  principal  offender.     Ibid. 

13.  All  persons  present  at  the  commission  of 
a  crime,  consenting  thereto,  aiding,  assisting, 
and  abetting  therein,  or  in  doing  any  act  which 
is  a  constituent  of  the  offence,  are  principals 
U.  S.  V.  JVilson,  1  Baldwin,  C.  C.  R.  102. 


ACCOIMPLICE— EVIDENCE. 

1.  The  evidence  of  an  accomplice  is  not  to  be 
disbelieved  from  the  fact  that  he  was  such. 
The  law,  founded  not  only  on  good  policy,  but 
on  good  sense,  admits  such  evidence  to  be  com- 
petent ;  and  then  endeavours,  by  certain  whole- 
some and  reasonable  restrictions,  to  guard  the 
innocent  from  injury  from  witnesses,  in  such 
suspicious  circumstances.  It  is  usual  for  a  court 
to  advise  a  jury  not  to  regard  the  evidence  of  an 
accomplice  unless  he  is  confirmed,  in  some  part 
of  his  testimony,  by  unimpeachable  testimony. 
If  he  is  confirmed  in  some  paits,  he  may  be  be- 
lieved in  others,  llie  U.  S.  v.  Kcfler,  1  Bald. 
C.  C.  R.  22. 

ACCRETION. 
1.  The  question  is  well    settled  at  common 
law,  that  the  person  whose  land  is  bounded  by  a 


stream  of  water  which  changes  its  course  gra 
board  an  American  vessel,  with  sea  robbers  or  j  dually  by  alluvial  formations,  shall  still  hold  the 
pirates,  according  to  the  law  of  nations,  or  a  |  same  boundary,  including  the  accumulated  soil. 


ACCIDENT. 
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Accident. 


No  other  rule  can  be  applied  on  just  principles. 
Every  proprietor  whose  land  is  thus  bounded,  is 
subject  to  loss  by  the  same  means  which  may 
add  to  his  territory :  and  as  he  is  also  -without 
remedy  for  his  loss  in  this  way,  he  cannot  be 
held  accountable  for  his  gain.  This  rule  is  no 
less  just  when  applied  to  public,  than  to  private 
rights.  The  3Iayor,  Aldermen,  fyc.  of  New  Or- 
leans V.  The  United  States,  10  Pet.  662. 


ACCIDENT. 

1.  When  a  vessel  had  been  driven  by  stress 
of  weather  to  a  foreign  port,  and  the  cargo  there 
detained  by  the  government  of  the  place,  it  is 
such  a  casualty  as  comes  within  the  exception 
of  "dangers  of  the  seas"  in  the  condition  of  an 
embargo  bond.  United  States  v.  Hall  et  al.  6 
Cranch.  171 ;  2  Cond.  Rep.  340. 

2.  When  accident  will  avoid  the  penalty  of  a 
bond,  or  excuse  a  compliance  with  the  requisites 
of  a  penal  statute.     S.  C,  2  Wash.  C.  C.  R.  166. 

3.  In  an  action  of  debt,  for  the  penalty  of  an 
embargo  bond,  it  is  a  good  plea  that  the  party 
was  prevented  from  relandinu  his  goods  in  the 
United  States,  by  unavoidable  accident.  Dit- 
roiisseau  v.  U.  States,  6  Cranch,  307  3  2  Cond. 
Rep.  380. 

4.  If  congress  had  neglected  to  provide  that 
an  irresistible  necessity  shall  excuse  a  violation 
of  the  embargo  laws,  it  is  the  duty  of  the  court 
to  interpret  those  laws,  as  they  do  all  penal 
statutes,  by  considering  the  e.xception  as  im- 
plied. Consent  is  essential  to  guilt;  and  the  le- 
gislature is  supposed  to  pass  all  penal  laws  with 
the  understanding  that  courts  will  not  intlict  the 
penalties  for  unintentional  violations.  The  Wil- 
liam Gray,  1  Paine,  16. 

5.  The  accident,  which  is  attributable  to  a 
peril  of  the  sea,  must  happen  without  fault  or 
negligence,  and  must  occur  at  sea;  and  if  on 
land,  it  must  be  the  immediate  and  necessary 
consequence  of  a  peril  happenins  at  sea.  U.  S. 
V.  Hall,  2  Wash.  C  C.  R.  366;  3  Cond.  Rep.  347. 

6.  A  vessel  belonging  to  citizens  of  the  United 
States,  in  1799,  driven  by  stress  of  weather  into 
a  French  port,  and  obliged  to  land  her  cargo  to 
make  repairs,  and  prevented  by  the  officers  of 
the  French  government  from  reloading  her  origi- 
nal cargo,  and  from  taking  away  any  thing  in 
exchange  but  produce  or  bills  ;  might  purchase 
and  take  away  such  produce  without  incurring 
the  penalties  of  the  non-intercourse  act  of  June 
13,  1798,  ch.  70,  and  such  a  voyage  does  not 
avoid  the  insurance  as  illegal.  Hallct  fy  Brunce 
v.  Jenh  et  al.  3  Cranch,  210;  1  Cond.  Rep.  499. 

7.  One  cannot  set  up  the  defence  that  goods 
unladen  w-ithin  the  twenty-seventh  section  of  the 
act  of  March  2d,  1799,  ch.  128,  were  unladen 
by  unavoidable  accident,  necessity  or  distress; 
unless  he  has  made  the  requisite  proofs  thereof, 
stated  in  that  section,  before  the  collector;  or 
has  been  prevented  by  inevitable  accident,  &c., 
from  furnishing  such  proofs.  United  States  v. 
Hayu-ard,  2  Gallis.  C.  C.  R.  485. 

8.  It  is  a  good  defence  under  the  fiftieth  and 
ninety-second  sections  of  this  act,  that  the  party 


had  been  prevented  by  inevitable  accident,  ne- 
cessity, or  distress,  frOm  complying  with  these 
requisitions.  But  such  defence  is  not  allowable 
under  a  plea  which  simply  puts  in  issue  a  denial 
of  the  facts,  constituting  a  forfeiture,  within 
these  sections.     Ibid. 

9.  The  accident,  distress,  or  necessity,  in- 
tended by  the  twenty-seventh  section,  are  not 
merely  marine  accidents,  occasioned  by  stress 
of  weather.  A  capture  by  an  enemy  is  whhin 
the  purview  of  the  clause;  and  an  unlading 
occasioned  by  actual  capture,  or  an  imminent 
and  pressing  danger  of  the  .same,  will  be  as  gootl 
a  justification  as  if  it  had  been  occa.«ioned  by 
tempest  or  shipwreck.     Ibid. 

10.  But  the  peril  must  be  immediate,  an  1 
operating  directly  on  the  subject  matter.  The 
peril  must  be  so  instant  and  pressing  as  to  leave 
no  hope  of  escape  or  of  preserving  the  properly, 
bj-  ordinary  means,  or  by  delay  for  the  ordinary 
authority  ;  in  no  other  case  can  it  be  considered 
as  unavoidable.     Ihid. 

11.  The  party,  to  excuse  himself  from  the 
consequences  of  a  breach  of  the  embargo  laws, 
should  show  that  he  did  every  thing  in  his  power 
to  comply  with  the  law ;  and  that  the  vessel  was 
sufficiently  found,  &c.  to  perform  the  voyage. 
If  it  appear  that  she  was  not  sufficiently  bal- 
lasted, and  particularly  if  this  delect  was  ascer- 
tained to  exist  when  it  could  have  been  reme- 
died, the  party  cannot  avail  himself  of  an  excuse 
of  any  necessity,  resulting  from  this  defect. 
United  States  v.  The  Nancy,  3  Wash.  C.  C.  R. 
281. 

12.  Under  the  non-intercourse  law  of  1809,  a 
vessel  coming  from  Great  Britain  had  a  right  to 
land  off  the  coast  of  the  United  States,  to  receive 
instructions  from  her  owners  in  New  York  ;  and, 
if  necessary,  to  drop  anchor ;  and,  in  case  of  ne- 
cessity, make  a  harbour;  and,  if  prevented,  by 
a  mutiny  of  her  crew,  from  putting  to  sea.  might 
wait  in  the  waters  of  the  United  Slates  for  orders. 
United  States  v.  The  Canro  of  the  Fanny.  9 
Cranch's  Rep.  181  ;  3  Cond"  Rep.  347. 

13.  A  vessel  which,  during  the  existence  of 
the  embargo  laws,  departed  from  one  port  of  the 
United  States  to  another,  but  was' obliged,  from 
irresistible  necessity,  to  put  into  a  foreign  port, 
and  sell  her  cargo,  was  not  guilty  of  a  violation 
of  the  embargo  laws.  The  William  Gray.  1 
Paine's  Rep.  16. 

14.  The  necessit)'  which  excuses  for  a  breach 
of  a  statute,  must  be  instant  and  imminent;  it 
must  be  such  as  leaves  a  jiarty  without  hope,  by 
ordinary  means,  to  comjily  with  the  requisitions 
of  the  law  :  it  must  be  such,  at  least,  as  cannot 
allow  a  different  course,  without  the  greatest 
jeopardy  to  life  and  property.  In  a  word,  there 
must  be.  if  not  a  physical,  at  least  a  moral  ne- 
cessity. Under  such  circumstances,  the  party 
acts  at  his  peril ;  and  if  there  be  any  negligence 
or  want  of  caution,  an)'  difficulty  or  danger  which 
ordinary  intrepidity  might  resist  and  overcome, 
or  any  innocent  couise  which  ordinary  skill 
might  adopt  and  pursue;  the  party  cannot  be 
held  guiltless,  who,  under  such  circumstances, 
shelters  himself  behind  the  plea  of  necessity. 
The  Argo,  1  Gallis.  C.  C.  R.  150. 
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Accouiit  and  Action  of  Account.— Account,  in  Chancery  rroceedings. 


ACCORD  AND  SATISFACTION. 
1.  A  plea  of  accord,  without  pleading  satis- 
Taction.  is  bad;   both  must  be  averred  in  the 
plea.    '3Iagee  v.  3Iiller,  1  Wash.  C.  C.  R.  328. 


ACCOUNT. 

1.  Account  ami  action  of  account Page  3o 

2.  Account,  in  cliancery  proceedings 3(5 

3.  .\ction  of  account  render 37 

4.  Accounts  of  executors 3S 

1.  Account  and  Action  of  Account. 

1.  An  account  current  sent  by  a  foreign  mer- 
chant to  a  merchant  in  this  country,  and  not  ob- 
jected to  for  two  years,  is  deemed  an  account 
stated ;  and  throws  the  burden  of  proof  upon 
him  who  received  and  kept  it  without  objection. 
Freelcuid  v.  Heron  ct  al.  7  Cranch,  147;  2  Cond. 
Eep.  449. 

2.  The  settlement  and  discharge  of  an  account 
for  money  lent  and  advanced,  is  no  bar  to  a  claim 
for  any  other  demand  not  included  in  the  settled 
account.  Perkins  v.  Hart,  ExW.  &c.  11  Wheat. 
237;  6  Cond.  Rep.  287. 

3.  A  settled  account  is  only  prima  facie  evi- 
dence of  its  correctness;  it  may  be  impeached 
by  proof  of  unfairness  or  mistakes  in  law  or  fact : 
and  if  it  be  confined  to  particular  items  of  ac- 
count, it  concludes  nothing  in  relation  to  other 
items  not  stated.     Ihid. 

4.  A  promissory  note,  given  and  received  for 
and  in  discharge  of  an  open  account,  is  a  bar  to 
an  action  upon  the  open  account,  although  the 
i.ote  be  not  paid.  Shechy  v.  Mandeville  et  al.  6 
Cranch,  253;  2  Cond.  Rep.  362. 

5.  In  an  action  of  account  on  a  reference  to 
auditors,  under  a  judgment  quod  computet,  all 
articles  of  account  between  the  parties  incurred 
since  the  commencement  of  the  suit,  are  to  be 
mcluded  by  the  auditors;  and  the  whole  trans- 
actions between  theni  are  to  be  brought  down  to 
the  time  when  they  made  an  end  of  the  account. 
Couscher  v.  Toulam,  4  Wash.  C.  C.  R.  442. 

6.  In  this  action  the  report  of  the  auditors 
'•  that  the  plaintiff  has  no  legal  demand  against 
the  defendant  at  present,'"  is  not  objectionable 


8.  An  action  upon  an  open  account,  which  had 
been  assigned  to  a  third  person,  is  properly 
brought  in  the  name  of  the  original  creditor. 
But  in  the  action,  the  debtor  may  set  off  all 
payments  made  to  the  assignee  on  account  of 
the  claim.  Winchester  v.  Hackly,  2  Cranch,  342 ; 
1  Cond.  Rep.  415. 

9.  It  is  a  good  plea  to  an  action  at  law  for  an 
account,  that  the  defendant  had  accounted  be- 
fore suit  brought,  to  the  person  from  whom 
money  had  been  received,  or  to  the  person  to 
whom  he  was  bound  to  account,  or  directed  to 
pay  it ;  or  that  the  money  had  been  received  for 
an  object  which  had  been  accomplished ;  or  that 
he  never  was  the  bailiff  or  receiver  of  the  plaintiff 
to  render  an  account.  Baker  v.  Biddle,  1  Bald- 
win, C.  C.  R.  418. 

10.  No  account  against  the  vessel  is  charge- 
able to  the  master,  unless  it  is  presented  in  a 
reasonable  time  ;  so  that  the  master  may  chaige 
it  to  the  owners  before  settling  with  them. 
1  Baldwin,  C.  C.  R.  570. 

11.  An  account  for  piovisions  furnished  to  the 
owner  or  commander  of  a  vessel,  or  for  articles 
for  the  use  of  a  vessel,  when  not  on  a  foreign 
voyage,  or  in  a  foreign  port,  is  not  within  the 
admiralty  jurisdiction  of  the  district  court,  either 
as  a  substantive  distinct  claim,  or  as  an  offset  to 
seamen's  wages.  Bains  v.  The  Schooner  James 
and  Catharine,  1  Baldwin.  C.  C.  R.  545,  546. 

12.  Although  the  account  be  not  signed  by 
the  party,  it  is  a  stated  account,  if  it  is  in  writing, 
and  shows  a  balance,  or  that  there  is  none.  Ihid. 
418. 

13.  The  burthen  of  showing  errors  in  such  an 
account  is  on  him  who  receives  it  without  ob 
jection.     Ibid.  418. 

14.  An  account  closed  by  a  cessation  of  deal 
ings  between  the  parties,  is  not  an  account  stated. 
Mandeville  ct  al.  v.  Wilson,  5  Cranch,  15 ;  2  Cond. 
Rep.  175. 

2.  Account,  in  Chancery  Proceedings. 

15.  If  an  account  stated  be  pleaded  in  bar  to 
a  bill  in  equity,  the  plea  will  be  sustained,  ex- 
cept so  far  as  the  complainant  shall  show  the 
account  to  be  clearly  erroneous.  But  if  such 
errors  be  shown,  such  as  cannot  be  mieunder- 
stood,  the  settlement  must  be  considered  so  fai 


on  the  ground  that  it  is  not  certain,  and  not  final,   as  made  under  mistake  or  imposition 


But  it  is  so,  because  the  report  does  not  state  the 
account,  which  should  always  be  done  in  the 
judgment  quod  computet.     Ihid. 

7.  In  an  action  of  account,  the  defendant 
pleaded  "  plejie  computavit."  The  plaintiff  had 
consigned  to  him  a  quantity  of  goods  to  sell  on 
comrmssion,  and  the  defendant  had  agreed  to 
return  those  unsold.  He  sold  a  part,  and  re- 
turned to  the  plaintiff  an  account  in  which  he 
debited  himself  whh  all  the  gooLs,  and  credited 
the  sale.*,  leaving  a  large  balance  of  goods  un- 
sold and  unreturned.  Held,  that  tlie  plea  was 
not  maintained,  the  account  rendered  not  amount- 
ing to  a  full  accounting,  so  long  as  a  part  of  the 
goods  remained  unsold  and  unreturned.  The 
plaintiff  could  not  have  maintained  an  action  of 
insimul  computasset,  for  the  balance  of  the  ac- 
coimt.     Bead  v.  Bcrtrnnd,  4  Wash.  C.  C.  R.  556. 


Cliafpc- 
2  Cond. 


delaine  v.  Dcchcnaux,  4  Cranch,  306  : 
Rep.  116. 

16.  In  cases  of  mutual  running  accounts,  every 
item,  whether  for  pay,  services,  or  otherwise, 
ending  in  a  debt,  is  deemed  a  credit  in  favour 
of  the  party  for  its  amount.  Gass  v.  Slinson, 
3  Sumner's  C.  C.  R.  99. 

17.  If  to  a  bill  for  an  ac'count,  the  defendant 
plead,  or  in  his  answer  rely  upon  a  settled  ac- 
cou-nt.  the  plaintiff  may  suicharge,  by  alleging 
and  proving  omissions  in  the  account,  or  may 
falsify  by  showing  error  in  some  of  the  items 
stated  in  it.  Perkins  v .  Hart,  11  Wheat.  237; 
6  Cond.  Rep.  287. 

IS.  The  rule  is  the  same,  in  principle,  at  law; 
a  settled  account  is  only  prima  facie  evidence  of 
its  correctness ;  it  may  be  impeached  by  proof 
of  unfairness  or  mistakes  in  law  or  fact;  and  if 
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it  be  confined  to  particular  items  of  account,  it 
concludes  nothing  in  relation  to  other  items  not 
stated  in  it.     Ibid. 

19.  In  matters  of  account,  courts  of  equity 
possess  a  concurrent  jurisdiction  with  courts  of 
law,  in  most,  if  not  in  all  cases;  when  the  case 
is  one  wherein  a  court  of  law  could  not  afford 
an  adequate  redress,  it  is  proper  for  the  interpo- 
sition of  a  court  of  equity.  Mitchell  v.  Great 
Works  Milling  Maaufacturing  Coinpany,  2  Story's 
C.  C.  R.  648. 

20.  A  court  of  equity  will  not  render  a  final 
decree  on  a  bill  for  an  account,  unless  the  jus- 
tice of  the  case  appears  on  the  face  of  the 
account.  Baker  v.  BiddlCj  1  Baldwin,  C.  C.  R. 
409. 

21.  The  object  of  a  suit  being  to  compel  the 
settlement  of  the  account,  the  plea  fully  ac- 
counted, is  good  at  law.     Ibid.  418. 

22.  Every  bailment  is  not  a  trust  involving  an 
account  in  equity.     Ibid.  423. 

23.  Long  acquiescence  in  an  account  makes 
it  a  settled  one.  Stale  demands  are  not  favoured 
in  equity,  when  the  party  acquiesces  for  a  length 
of  time,  and  sleeps  on  his  rights.  Ibid.  418. 
Tilghman  Sf  wife.  v.  Tilghman^s  Executor.  Ibid. 
495.  Baincs  v.  The  Sckooncr  James  ^  Catharine. 
Ibid.  569. 

24.  A  decree  for  an  account  limited  to  six 
years.  Baker  v.  Biddle,  Baldwin's  C.  C.  R.  419 
461. 

25.  A  settled  account  can  be  opened  only  for 
fraud  or  errors  specified,  and  which  are  palpable, 
or  clearly  proved.     Ibid.  418. 

26.  It  can  only  be  surcharged  or  falsified  by 
the  plaintiff;  and  is  not  affected  by  being  intro- 
duced into  a  subsequent  account.     Ibid.  418. 

27.  It  is  not  the  province  of  a  court  of  chan- 
cery to  investigate  items  of  an  account;  but 
they  will  be  referred  to  a  master,  and  the  report 
of  the  master  will  be  received  as  true,  where 
no  exception  has  been  taken  ;  and  the  exceptions 
are  to  be  regarded  so  far  only  as  they  are  sup- 
ported by  the  special  statements  of  the  master, 
or  by  evidence  which  ought  to  be  brought  before 
the  court  by  a  reference  to  the  particular  testi- 
mony, on  which  the  exception  relies.  Harding 
et  al.  V.  Handy,  11  Wheat.  103;  6  Cond.  Rep. 
236. 

28.  In  accounting  before  the  master,  the  oath 
of  the  party  should  not  be  received  to  support 
charges,  which,  from  their  nature,  admit  of  full 
proof.     Ibid. 

29.  lii  chancery  causes,  the  court  will  not 
settle  the  principles  upon  which  an  account  is  to 
be  stated,  previous  to  the  reference ;  the  question 
must  be  brought  up  by  exceptions  to  the  report. 
Vanderivyck  y.Siimmerl,  1  Wash.  C.  C.  R.  41. 

30.  A  complex  and  intricate  account  is  an 
unfit  subject  for  examination  in  a  court;  and 
ought  always  be  referred  to  a  commissioner,  to 


generally,  or,  on  the  return  of  the  report,  deter- 
mine such  questions  as  may  be  contested  by  the 
parties ;  or  it  may.  in  the  first  instance,  decide 
any  principle  which  the  evidence  in  the  cause 
may  suggest,  or  all  the  principles  on  which  the 
account  is  taken.  Field  et  al.  v.  Holland,  6  Cranch, 
8;  2  Cond.  Rep.  285. 

32.  If  an  account  stated  be  pleaded  in  bar  to 
a  bill  in  equity,  such  pleaw-ill  be  sustained,  ex- 
cept so  far  as  the  complainant  shall  show  it  to 
be  erroneous.  Chappcdelaine  et  al.  v.  Dechenaux, 
4  Cranch,  306;  2  Cond.  Rep.  279. 

33.  But  if  in  such  a  case  palpable  errors  be 
shown,  the  settlement  must  be  so  far  considered 
as  made  upon  absolute  mistake  or  imposition, 
and  ought  not  to  be  obligatory  on  the  injured 
party ;  because  such  items  cannot  be  supposed 
to  have  received  his  assent.     Ibid. 

34.  The  whole  burthen  of  proof  lies  upon  a 
party  objecting  to  a  stated  account;  and  errors 
which  he  does  not  plainly  establish,  cannot  be 
supposed  to  exist.     Ibid. 

35.  An  assignee  of  an  assignor  of  a  co-partner 
in  a  joint  purchase  and  sale  of  lands,  may  sus- 
tain a  bill  in  equity  against  the  other  co-partners, 
and  the  agent  of  the  concern,  to  compel  a  dis- 
covery of  the  quantity  purchased  and  sold,  and 
for  an  account  and  distribution  of  the  proceeds, 
Pendleton  v.  Wambersie,  4  Cranch,  73  ;  2  Cond. 
Rep.  32. 

36.  Under  the  act  of  assembly,  of  October, 
1783,  for  the  better  locating  and  surveying  the 
lands  given  to  the  officers  and  soldiers,  on  con- 
tinental and  state  establishments,,  the  state  of 
Virginia  has  no  right  to  call  upon  the  person  who 
was  appointed  one  of  the  principal  surveyors, 
to  account  for  fees  received  by  him  of  one  dollar 
for  every  hundred  acre.s,  on  delivering  the  war- 
rants towards  raising  a  fund  for  the  purpose  of 
supporting  all  contingent  expenses ;  the  bill  filed 
by  the  attorney-general  of  the  state,  to  compel 
an  account,  not  sufficiently  averring  the  want 
of  any  private  parties  in  esse  to  sustain  it. 
Nicholas  v.  Anderson,  8  Wheat.  369 ;  5  Cond.  Rep. 
470. 

37.  Query,  whether  in  such  a  case  the  assignor 
of  the  warrants,  or  a  part  of  them'  suing  in  be- 
half of  the  whole,  could  maintain  a  suit  in  equity 
for  an  account.     Ibid. 

38.  A  court  of  equity  has  jurisdiction  to  decree 
an  account  and  distribution,  according  to  the  lex 
domicilii,  of  the  estate  of  a  deceased  person 
domiciled  abroad,  which  has  been  collected 
under  an  administration  granted  in  this  country. 
But  whether  it  will  proceed  to  decree  such  ac- 
count and  distribution,  or  direct  such  assets  to 
be  remitted  to  be  distributed  by  a  foreign  tri- 
bunal, depends  on  the  particular  circumstances 
of  the  case.  Harvey  v.  Richards,  1  JMason's 
Rep.  811. 

See  Master  in  Chancery. 


3.  Account  Render. 
39.  A  judgment  of  quod  computet  in  account 


be  e.xamined  by  him  and  reported,  in  order  to  a 
final  decree.     To  such  report  the  parties  may 
take  any  exceptions,  and  thus  bring  any  ques- 
tion they  may  think  proper  before   the  court,    render,  is  an  interlocutory  judgment,  and  there 
Dubourg  de   St.  Colombeh  Heirs  v.  The  f7/iZi'cJ    fore  completely  within  the  control  of  the  court 
States,  6  Peter.=;,  625.  in  which  it  is  rendered.     Kitchen  v.  Strawbridge, 

31.  A  court  of  chancery  may  refer  an  account  1  4  Wash.  C.  C.  R.  85. 
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Accounts  of  Executors. — AckiiowleJgment  of  a  Debt. 


40.  Being  an  inteilocutoiy  judgment,  from 
which  no  writ  of  enor  will  lie,  the  preceedings 
are  fullv  ia  the  control  of  the  court.     Ibid. 

41  I'n  an  action  of  account  render  on  a  reter- 
ence  to  auditors,  under  the  judgment  quod  com- 
puL^.  all  articles  of  account  between  the  parties, 
incurred  since  the  commencement  of  the  suit, 
must  be  included  by  the  auditors;  and  the  whole 
transactions  between  them  are  to  be  brought 
down  to  the  time  when  they  make  an  end  of  the 
account.  Couscher  v.  Tidam^  4  Wash.  C.  C.  R.  442. 

42.  In  this  action,  the  report  of  the  auditors, 
-that  the  plaintiff  had  no  legal  demand  against 
the  defendant,"  is  not  objectionable  on  the  ground 
that  it  is  uncertain,  or  not  fuial.  But  it  is  so.  on 
the  ground  that  they  do  not  state  the  account ; 
which  should  always  be  done  on  a  judgment 
quod  computet.     Ibid. 

ACCOUNTS   OF   EXECUTORS. 

43.  The  testator  gave  his  wife  all  the  proceeds 
of  his  estate  for  the  maintenance  of  his  children, 
and  directed  his  debts  to  be  paid  out  of  particular 
portions  of  his  real  and  personal  estate.     The 
wife  took  all  the  proceeds  of  the  estate  for  the 
maintenance  of  herself  and  famil}-,  and  for  the 
education  of  the  children.     At  the  time  of  the 
decease  of  the  testator,  he  was  supposed  to  be 
wealthy,  and  the  wife  continued  to  live  in  the 
same  manner  after,  as  before  the  decease  of  her 
husband.  After  her  death,  the  surviving  e.xecutor 
,ras  charged  with  a  devastavit,  for  having  al- 
lowed the   expenditures  of   the  widow  of  the 
testator  to  be  so  large.     The  auditor  to  whom 
the   accounts  of  the   executors  were  referred, 
made  an  estimate  of  the  expenses  of  the  fa- 
mily of  the  widow  for  twelve   years,  without 
having  called  for  vouchers  for  all  the  items  of 
the  expenditures.     The  court  held,  the  allow- 
ance of   6000  dollars  for  the  expenses  of  the 
family,  for  twelve   years,  must  certainly  be  a 
very  moderate  charge.     It  was  a  proper  subject' 
of  inquiry  for  the  auditor,  and  there  is  no  ground 
upon  which  the  court  could  say  the  allowance 
is  exceptionable.     From  the  nature  of  the   ex- 
penditure for  the  daily  expenses  of  the  family, 
it  could  hardly  be  expected  that  a  regular  account 
won  Id  be  kept ;  and  especially,  under  the  large 
discretion  given  by  the  testator  in  his  will   in 
relation  to  the  maintenance  of  his  family.   Peter 
V.  Beverhj,  10  Peters.  532. 

,44.  The  amounts  paid  by  the  executors  for 
the  curtails  and  discounts  on  the  notes  running 
in  the  banks,  were  properly  allowed  to  their 
credit.  These  were  debts  due  from  the  estate, 
and  whatever  payments  were  made  were  for 
and  oj^  account  of  the  estate.     Ibid. 


ACKNOWLROrrMENT  OF  A  DEBT.  WHICH 
WILL  PREVENT- THE  OPERATION  OF 
THE  STATUTE  OF  LUIITATIONS. 

1.  A  recital  in  a  deed,  is  good  evidence  to 
take  a  case  out  of  the  statute  of  limitations. 
King  v.  Riddle,  7  Cranch,  IGS,  171;  2  Cond. 
Rep.  459. 

2.  Where  the  plaintifT  brought  an  action  of 
assumpsit  for  money  paid,  laid  out,  and  expended 


for  the  plaintiff's  use,  the  defendant  pleaded 
the  statute  of  limitations,  and  the  plainliif  re- 
plied a  new  promise ;  the  plaintiff  gave  in  evi- 
dence a  deed  of  assignment,  executed  by  the 
defendant,  within  the  period  of  limitations,  as 
reching  that  the  plaintiff  and  others  had  become 
his  sureties  for  a  certain  debt,  and  having  be- 
come accountable,  had  paid  the  debt,  and  for 
which  he,  the  defendant,  was  desirous  to  secui'e 
the  sureties  as  far  as  possible,  ami  assigned  cer- 
tain bonds  to  one  of  the  sureties  for  the  purpose, 
in  trust,  to  pay  the  said  debt  out  of  the  moneys 
to  be  collected  by  him.  It  was  held,  that  this 
recital  was  a  suflicient  acknowledgment  of  the 
debt  to  take  the  case  out  of  the  statute  of  limita- 
tions.    Ibid. 

3.  In  the  case  of  King  v.  Riddle,  the  court 
said,  that  although  not  Villing  to  extend  the 
effect  of  casual  or  accidental  expressions  further 
than  it  has  been  extended,  to  take  a  case  out  of 
the  statute  of  limitations;  and  although  the 
court  might  be  of  opinion  that  the  cases  on  this 
point  have  gone  too  far;  yet  the  recital  in  a  deed 
of  a  debt  due,  was  not  a  casual  or  incautious 
expression,  and  it  admitted  the  debt  due  at  the 
date  of  the  deed,  which  period  was  within  the 
statute.     Ibid. 

4.  It  has  been  frequently  decided  that  the 
acknowledgment  of  a  debt,  barred  by  the  statute 
of  limitations,  takes  the  case  out  of  that  statute, 
and  revives  the  original  cause  of  action.  C/e- 
mentson  v.  Williams^,  8  Cranch,  72,  74;  3  Cond. 
Rep.  37. 

5.  In  the  case  of  Clementson  v.  Williams,  it 
was  said,  so  far  as  the  decisions  have  gone  on 
this  point,  principles  may  be  considered  as  settled, 
and  the  court  will  not  lightly  unsettle  them.   Ibid. 

6.  But  the  decisions,  taking  cases  out  of  the 
statute  of  limitations,  by  evidence  of  an  ac- 
knowledgment, have  gone  full  as  far  as  they 
ought  to  be  carried ;  and  the  court  is  not  inclined 
to  extend  them.     Ibid. 

7.  The  statute  of  limitations  is  entitled  to  the 
same  respect  as  other  statutes,  and  ought  not  to 
be  explained  away.  Thus,  where  an  action  of 
assumpsit  was  brought  against  J.  C.  &  J.  W., 
partners  in  trade,  under  the  firm  of  J.  C.  &  Co., 
and  the  statute  of  limitations  was  pleaded  in 
bar;  the  plaintiff  produced  a  witness,  who  tes- 
titied  that  he  presented  to  J.  C.  a  certain  account 
against  J.  C.  &  Co.,  in  favour  of  the  plaintiff,  and 
J.  C.  staled  the  account  was  due,  and  he  sup- 
posed it  had  been  paid  by  his  partner,  J.  W.,  but 
had  not  paiil  it  himself,  and  did  not  know  it  had 
ever  been  paid;  it  was  held,  that  this  was  not 
sufficient  evidence  to  take  this  case  out  of  the 
statute.  It  was  no  promise,  conditional  or  un- 
conditional, but  a  simple  acl<nowledgment.  The 
acknowledgment  went  to  the  original  justice  of 
the  action ;  but  that  was  not  enough.  The  ac- 
knowledgment must  be  that  the  debt  is  still  due. 
Ihid. 

8.  An  acknowledgment  of  a  debt  which  will 
take  a  case  out  of  the  statute  of  limitations, 
must  be  unqualified  and  unconditional.  IVctzell 
v.  Bn.<fxard,  11  Wheat.  909:  6  Cond.  Rep.  322. 

9.  Where  an  action  was  brought,  on  a  promise 
in  writing  to  deliver  a  quantity  of  powder,  and 
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the  original  assumpsit  being  satisfactorily  proved, 
the  defendant  relied  upon'the  statute  of  limita- 
tions ;  and  one  witness  deposed,  that  the  defen- 
dant told  him  that  the  plaintiff  need  not  have  sued 
him;  for  if  he  had  come  foricard  and  settled  cer- 
tain claims,  which  defendant  had  against  him,  the 
defendant  would  have  given  him  his  powder.  To 
another  witness  defendant  said,  that  he  should 
be  ready  to  deliver  the  powder  whenever  the  j)lain- 
tiff  settled  a  suit,  u'hich  Dr.  E.  had  brought  against 
him,  &fc.  Held,  that  those  declarations  did  not 
amount  to  an  unqualified  and  unconditional  ac- 
knowledgment of  the  debt,  but  that  the  plain- 
tiff ought  to  have  proved  a  performance,  or  a 
readiness  to  perform  the  condition,  on  the  new 
promise  made.     Ibid. 

10.  If  the  new  promise  be  connected  with 
circumstances  which,  in  any  manner,  affect  the 
claim,  or  if  it  be  conditional,  it  may  amount  to 
a  new  assumpsit,  for  which  the  old  debt  is  a 
sufficient  consideration;  or,  if  it  be  construed  to 
revive  the  original  debt,  that  revival  is  condi- 
tional, and  the  performance  of  the  condition,  or 
a  readiness  to  perform  it,  must  be  shown.  Bell 
v.  Morrison,  1  Peters,  368. 

11.  An  acknowledgment  of  a  debt  by  the  per- 
sonal representatives  of  the  original  debtor,  de- 
ceased, will  not  take  the  case  out  of  the  statute 
of  limitations.  Tliompson  v.  Peter,  12  Wheat. 
565  ;  6  Cond.  Rep.  649. 

12.  After  a  dissolution  of  partnership,  no 
partner  can  create  a  cause  of  action  against  the 
other  partners  by  acknowledging  a  debt,  e.xcept 
by  a  new  authority  communicated  to  him  for 
that  purpose.  It  is  wholly  immaterial  what  is 
the  consideration  to  raise  such  cause  of  action  ; 
whether  it  be  a  supposed  pre-e.xisting  debt  of 
the  partnership,  or  any  auxiliary  consideration, 
which  might  prove  beneficial  to  them.  Unless 
adopted  by  them,  they  are  not  answerable.  Bell 
V.  Morrison,  1  Peters.  373. 

13.  The  including  a  demand  in  the  schedule 
of  an  insolvent's  debts,  is  sufficient  evidence  to 
sustain  an  issue  on  a  replication  of  a  new  pro- 
mise, to  a  plea  of  the  statute  of  limitations,  if  the 
period  of  limitation  has  not  expired  after  the 
date  of  the  schedule.  Bowie  v.  Henderson,  6 
Wheat.  514;  5  Cond.  Rep.  157. 

14.  An  admission  of  mutual  unliquidated  ac- 
counts, on  which  each  party  claims  a  balance, 
takes  a  case  out  of  the  statute.  Ellis  v.  Jarvis, 
3  Mason,  C.  C.  R.  457. 

15.  Any  offer  on  the  part  of  a  debtor,  if  upon 
fair  interpretation  it  amount  either  to  a  promise 
to  pay,  or  to  the  acknowledgment  of  the  debt,  or 
of  some  debt,  is  sufficient  to  remove  the  bar  of 
the  statute ;  or  if  he  says  he  will  pay  if  the 
creditor  \\\\\  prove  his  demand  ;  or  a  promise  to 
account,  though  he  should  add,  that  he  owes 
nothing.  Read  v.  Wilkinson,  2  "Wash.  C.  C.  R 
514. 

16.  But  any  thing  which  is  added,  going  to 
negative  a  promise,  must  be  considered  as  quali- 
fying every  other  e.xpression,  and  amounts  to  a 
refusal  to  pay,  which  cannot  be  construed  into  a 
promise  to  pay ;  as  if  he  says  he  owes  a  debt 
but  will  not  pay  it,  and  will  avail  himself  of  the 
statute  of  limitations.     / 


17.  If  the  promise  is  conditional,  the  remedy 
is  not  revived,  unless  the  condition  is  performed 
The  creditor  must  take  the  promise  on  the  terms 
offered,  or  not  at  all.     Ibid. 

18.  Where  the  defendant  promised  to  pay  the 
defendant  in  consideration  of  forbearance,  the 
acceptance  of  this  promise  is  to  be  jiresumed, 
when  followed  by  the  forbearance  required ; 
and  such  promise  is  a  sufficient  answer  to  the 
statute.  Lonsdale  v.  Brown,  4  Wash.  C.  C.  R. 
148. 

19.  In  assumpsit  on  a  promise  to  pay  a  debt 
due  by  the  promis.sor,  if  the  plaintiff  would  aive 
time,  whenever  the  promissor  should  be  able 
the  declaration  need  not  state  that  the  plaintiff 
accepted  the  promise.  It  is  sufficient  to  aver 
that  time  was  given,  and  the  abih'ty  of  the  de- 
fendant.    Ibid. 

20.  A  promise  to  pay,  on  condition  of  forbear- 
ance, when  the  defendant  shall  be  able,  is  good ; 
and  is  to  be  construed,  until  he  is  able.     Ibid. 

21.  A  promise  was  made  by  the  drawer  of  a 
protested  bill  of  exchange,  that  he  would  pay 
the  bill  when  he  should  be  able,  if  the  holder 
would  give  time.  In  an  action  on  the  new  pro- 
mise, the  plaintiff  is  entitled  to  no  more  than  the 
sum  stated  in  the  bill,  and  to  interest  from  the 
time  when  the  defendant  was  able,  and  not  to 
damages.  If  the  jury  give  more,  the  court  will 
set  aside  the  verdict,  unless  the  plaintiff  enter  a 
remittitur  for  the  residue.     Ibid. 

22.  An  exposition  of  the  statute  of  limitations, 
which  is  consistent  with  its  true  object  and  im- 
port, is  that  expressed  by  the  court,  in  the  case 
of  Wetzell  V.  Bussard.  11  Wheat.  309,  "an  ac- 
knowletlgment  which'  will  revive  the  original 
cause  of  action,  must  be  unqualified  and  uncon- 
ditional ;  it  must  show,  positively,  that  the  debt 
is  due,  in  whole  or  in  part.  If  it  be  connected 
with  the  circumstances  which,  in  any  manner, 
affect  the  claim,  or  if  it  be  conditional ;  it  may 
amount,  to  a  new  assumpsit,  for  which  the  old 
debt  is  a  sufficient  consideration  ;  or  if  it  be  con- 
strued to  revive  the  original  debt,  that  revival  is 
conditional,  and  the  performance  of  the  condi- 
tion,  or  a  readiness  to  perform  it,  must  be 
shown."     Bell  v.  Morrison,  1  Peters.  362. 

23.  If  the  bar  of  the  statute  is  sought  to  be 
removed  by  the  proof  of  a  new  promise,  that 
promise,  as  a  new  cause  of  action,  ought. to  be 
proved  in  a  clear  and  explicit  manner,  and  be  in 
its  terms  unequivocal  and  determinate;  and  if 
any  conditions  are  annexed,  they  ought  to  be 
shown  to  have  been  performed.     Ibid. 

24.  The  admission  of  a  party  of  the  existence 
of  an  unliquidated  account,  on  which  something 
is  due  to  the  plaintiff,  but  no  specific  balance  is 
admitted,  and  no  document  produced  at  the 
time,  from  which  it  can  be  ascertained  what  the 
parties  understood  the  balance  to  be,  would  not, 
by  the  courts  of  Kentucky,  be  held  sufficient  to 
take  the  case  out  of  the  statute,  and  let  in  the 
plaintiff  to  prove,  aliunde,  any  balance,  however 
large  it  may  be.  It  is  indispensable  for  the 
party  to  prove,  by  independent  evidence,  the 
extent  of  the  balance  due  to  him,  before  there 
can  arise  any  promise  to  pay  it,  as  a  subsisting 

Ibid. 


40 


ACKNOWLEDGMENT  OF  DEEDS. 


General  Rules  and  Principles. 


25.  The  principle  clearly  to  be  deduced  fiorn 
the  decisions  of  the  Supreme  Court  of  the  United 
States,  on  the  statute  of  limitations,  is,  that  in 
addition  to  the  admissioii  of  a  present  subsisting 
debt,  there  must  be  either  an  express  prornise 
to  pay,  or  circumstances  from  Avhich  an  imphed 
promise  may  fairly  be  presumed 
Bank  of  Columbia;  5  Peters,  86. 


3Ioore  v.  The 


ACKNOWLEDGMENT  OF  DEEDS. 
1.  A  deed  executed  on  the  30th  of  May,  1800, 


but  not  acknowledged  until  the  14lh  of  June 
foUowins,  is  to  be  considered  as  made  the  30th 
of  May, "and  was  not  within  the  provisions  of  the 
act  of  congress  for  the  establishment  of  a  uni- 
form system  of  bankruptcy,  passed  April  4,  1800, 
which" came  into  effect  on  the  1st  of  June,  1800; 
a  commission  of  bankruptcy  having  issued  agahist 
the  grantor  on  the  1st  of  July,  1800.  The  deed 
was  not  an  act  of  bankruptcy-  ^^ood  v.  Owings 
^-  Smith,  1  Cranch,  239 ;  1  Cond.  Rep.  302. 

2.  Where  a  deed  has  been  acknowledged,  the 
title  of  the  officer  before  whom  the  acknowledg- 
ment is  made  must  appear,  to  show  that  he 
acted  officially.  Lessee  of  Patton  v.  Brown,  1 
Cooke.  119. 

3.  The  acknowledgment  of  a  deed  before  a 
person  who  states  himself  to  be  a  judge  of  the 
court  of  common  pleas,  is  prima  facie  evidence 
that  he  is  such,  and  it  is  not  necessary  to  produce 
the  commission  of  the  judge,  until  some  evidence 
is  "-iven  to  render  the  fact  questionable.  Lessee 
of  IVillink  V.  Miles,  Peters'  C.  C.  R.  429. 

4.  Li  Virginia  and  Kentucky,  a  privy  e.xami- 
natioa  and  acknowledgment  of  a  deed  by  feme 
covert,  in  Virginia  or  Kentucky,  so  as  to  pass  her 
estate,  cannot  be  proved  by  parol  testimony. 
EllioH  et  al.  v.  Piersoll,  1  Peters,  338. 

5.  In  Virginia  and  Kentucky,  the  modes  of 
conveyance  by  fine  and  common  recovery,  have 
iiever'been  in  common  use ;  and  in  these  states, 
the  capacity  of  a  feme  covert  to  convey  her  es- 
tate by  deed,  is  the  creature  of  the  statute  law; 
and  to  make  her  deed  effectual,  the  forms  and 
solemnities  prescribed  by  the  statutes,  must  be 
pursued.     Ibid.  338. 

6.  By  the  Virginia  statute  of  1748,  "when  any 
deed  has  been  acknowledged  by  a  feme  covert, 
and  no  record  made  of  her  privy  examination, 
such  deed  is  not  binding  upon  the  feme  and  her 
heirs."  This  law  was  adopted  by  Kentucky,  at 
her  separation  from  Virginia,  and  is  understood 
never  to  have  been  repealed.     Ibid.  339. 

7.  It  is  the  construction  of  the  act  of  1810, 
that  the  clerks  of  the  county  court  of  Kentucky, 
have  aiithority  to  take  acknowledgments  and 
privy  examinations  of  femes  coverts,  in  all  cases 
of  deeds  made  by  them  and  their  husbands. 
Ibid.  339. 

8.  What  the  law  requires  to  be  done,  and  ap- 
pear of  record,  can  only  be  done  and  made  to 
appear  by  the  record  itself,  or  an  exemplification 
of  it.  It"  is  perfectly  immaterial  whether  there 
be  an  acknowledgment  or  privy  examination  in 
form,  or  not,  if  there  be  no  record  made  of  the 
privy  examination;    for,  by  the  express  provi- 


sions of  the  law,  it  is  not  the  fact  of  privy  exa- 
mination only,  but  the  recording  of  the  fact, 
which  makes  the  deed  effectual  to  pass  the 
estate  of  a  feme  covert.     Ibid.  340. 

9.  A  deed  from  baron  and  feme,  of  lands  in 
the  state  of  Kentucky,  executed  to  a  third  per- 
son, by  which  the  land  of  the  feme  was  intended 
to  be  conveyed  for  the  purpose  of  a  reconvey- 
ance to  the  husband,  and  thus  to  vest  in  him  the 
estate  of  the  wife,  was  endorsed  by  the  clerk  of 
Woodford  county  court,  "acknowledged  by 
James  Elliott  and  Sarah  G.  Elliott,  September 
11th;  1816,"' and  was  certified  as  follows: — 

"September  lllh,  1813. 
'Woodford  County,  ss. 

'•  This  deed  from  James  Elliott  and  Sarah  G. 
Elliott,  his  wife,  to  Benjamin  Elliott,  was  this 
day  produced  before  me,  an  J  acknowledged  by 
.said  James  and  Sarah  to  be  their  act  and  deed, 
and  the  same  is  duly  recorded. 

'•John  M'Kenney,  Jun.  C.  C.  C." 

Held,  that  subsequent  proceedings  of  the  court 
of  Woodford  county,  by  which  the  defects  of  the 
certificate  of  the  clerk  to  state  the  privy  exami- 
nation of  the  feme,  (which,  by  the  laws  of  Ken- 
lucky,  is  necessary  to  make  a  conveyance  of  the 
estate  of  a  feme  covert  legal.)  were  intended  to 
be  cured  upon  evidence  that  the  privy  examina- 
tion was  made  by  the  clerk,  will  not  supply  the 
defect,  or  give  validity  to  the  deed.     Ibul.  340. 

10.  Defects  in  the  certificate  of  the  acknow- 
ledgment of  a  deed  of  a  feme  covert,  were  not 
cured  by  subsequent  proceedings  of  the  county 
court  of  Woodford  county,  Kentucky,  intended 
to  supply  the  defect,  and  give  validity  to  the 
deed.     Ibid.  340. 

11.  A  deed  executed  by  a  married  woman, 
of  real  property,  acquired  by  her  when  she  was 
a  feme  sole  trader,  while  she  was  abandoned  by 
her  husband,  is  void  by  the  law  of  Maryland. 
-Rhea  et  al.  v.  Rhener,  1  Peters'  C.  C.  R.  109. 

12.  Under  the  act  of  assembly  of  Pennsylva- 
nia, of  1715,  which  requires  a  deed  to  be  ac- 
knowledged before  a  justice  of  the  peace  of  the 
county  where  the  land  lies,  it  had  been  long  the 
established  practice,  before  the  year  1775,  to 
acknowledge  deeds  before  a  justice  of  the  su- 
preme court  of  the  province  of  Pennsylvania. 
And  although  the  act  of  1715  does  not  authorize 
such  a  practice;  yet  as  it  has  prevailed,  it  is  to 
be  considered  a  correct  exposition  of  the  statute. 
M'Keen  v.  Dclanceifs  Lessee,  5  Cranch's  Rep. 
22;  2  Cond.  Rep.  179. 

13.  To  authorize  the  recording  of  a  deed  by 
the  law  of  Pennsylvania,  a  certificate  of  its  ac- 
knowledgment by  a  justice  of  the  peace  of  the 
state  of  New  York,  and  a  certificate  of  the  court 
of  common  pleas  of  that  state,  that  he  was  such 
justice,  is  not  sufficient,  unless  it  also  certity 
that  he  was  a  chief  officer  in  the  county.  Lessee 
of  Rhoadcs  and  Snyder  v.  Sclin  et  al.  4  \Vash.  C. 
C.  R.  714. 

14.  It  is  no  objection  to  the  exemplification 
of  a  deed  in  Pennsylvania,  that  the  justice  who 
wrote  and  certified  the  acknowledgment,  did  not 
also  state  himself  a  justice  of  the  peace  in  the 
certificate,  if  the  omission  be  supplied  by  proof 
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of  the  fact  at  the  trial.  If  he  do  so  st3-le  him- 
self, this  is  prima  facie  evidence  of  the  fact. 
Ibid. 

15.  B)'  the  statute  of  Rhode  Island;  respecting 
the  conveyances  of  real  estates,  no  deed  of  the 
wife's  estate,  by  the  husband  and  wife,  conveys 
any  title  but  that  of  the  husband,  unless  the 
same  be  duly  acknowledged  by  the  wife  before 
a  magistrate,  in  the  manner  prescribed.  Man- 
chester V.  Hough,  5  ]\Iason's  C.  C.  R.  67. 

16.  By  the  customary  and  ancient  law  of 
Rhode  Island,  a  feme  covert  may  pass  her  estate 
by  a  deed;  in  which  her  husband  is  joined,  which 
is  duly  executed  and  acknowledged.     Ibid. 

17.  "Under  the  statute  of  Rhode  Island  for  the 
conveyance  of  real  estate,  if  there  be  a  defec- 
tive acknowledgment  of  a  deed  by  which  the 
title  is  intended  to  be  conveyed;  the  deed  is  void 
to  all  persons  except  the  grantor  and  his  heirs; 
and  therefore  a  subsequent  purchaser,  for  a  va- 
luable consitleration,  from  the  grantor  may  ac- 
quire a  good  title.  Richards  v.  Randolph,  5 
Mason's  C.  C.  R.  115. 

18.  The  form  of  the  certificate  of  the  execu- 
tion and  acknowledgment  of  a  deed  by  a  feme 
covert,  is  in  conformity  to  the  laws  of  Pennsyl- 
vania, if  it  appear  by  the  certificate  that  the 
directions  of  the  act  of  assembly  of  that  state, 
have  been  substantially  complied  with.  Lessee 
of  Kemp  V.  Kennedy  ;  Lessee  of  Talbot  v.  Simp- 
son, 1  Peters'  C.  C.  R.  188. 

19.  When  the  certificate  of  the  magistrate 
who  took  the  acknowledgment  of  a  feme  covert, 
does  not  state  that  she  was  twenty-one  years  of 
age,  the  presumption  is  that  the  person  examined 
was  of  full  age.  until  the  contrary  is  shown  by 
proof.  Lessee  of  Batlin  v.  Bigcloic,  1  Peters'  C. 
C.  R.  452. 

20.  By  the  law  of  Maryland,  a  married  woman 
cannot  dispose  of  real  property  without  the  con- 
sent of  her  husband,  nor  can  she  execute  a  deed 
good  and  valid,  to  pass  her  real  estate,  unless  he 
shall  join  in  it.  The  separate  e.vamination  and 
other  solemnities  required  by  law,  are  indispen- 
sable, and  mn.st  not  be  omitted.  A  deed  there- 
fore executed  by  a  married  woman,  on  real  pro- 
perty acquired  by  her  while  a  feme  sole  trader, 
while  she  was  abandoned  by  her  husband,  is 
void.     Rhea  v.  Rhenner,  1  Peters,  109. 

21.  The  act  of  the  legislature  of  JNIaryland. 
enacting  that  no  estate  shall  pass,  &c.  except 
the  deeil  shall  be  acknowledged,  does  not  so 
operate  as  that  the  instrument  is  not  a  deed  until 
it  is  acknowledged.  Until  acknowledged  it  is 
inoperative  to  pass  real  estate.  Wood  v.  Owings, 
1  Cranch,  2.39:   1  Cond.  Rep.  302. 

22.  In  1785,  M  and  wife  executed  a  deed 
conveying  certain  lands  of  the  wife  to  T,  who 
immediately  reconveyed  them  to  M.  The  object 
of  the  reconveyance  was  to  vest  the  lands  of  the 
wife  in  the  husband.  The  deed  of  M  and  wife 
to  T  was  not  acknowledged  according  to  the 
forms  established  by  the  law  of  Pennsylvania, 
of  20th  February,  1770,  to  pass  the  estates  of 
femes  covert;  and  after  the  death  of  the  wife 
of  M,  the  land  was  recovered  in  an  ejectment 
from  the  heirs  of  M,  in  a  suit  instituted  against 
him  by  the  heirs  of  the  wife  of  M.     In"l826, 
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after  the  recovery  in  ejectment,  the  legislature 
passed  an  act,  the  object  of  which  was  to  cure 
all  defective  acknowledgments  of  this  sort,  and 
to  give  them  the  same  efficacy  as  if  they  had 
been  taken  in  the  proper  form.  The  plaintiffs 
in  ejectment  claimed  title  to  the  premises  under 
James  Mercer,  the  husband  :  and  the  defend- 
ants, as  heirs  at  law  of  his  wife,  who  died  with- 
out issue.  This  ejectment  was  biought  after  the 
passage  of  the  act  of  1826.  The  authority  of 
the  supreme  court  to  e-xamine  the  constitution- 
ality of  the  act  of  1826,  extends  no  further  than 
to  ascertain  whether  it  violates  the  constitution 
of  the  United  States;  the  question  whether  it 
violates  the  constitution  of  Pennsylvania,  is,  upon 
the  present  writ  of  error,  not  before  the  court. 
Watson  V.  Mercer,  8  Peters,  88. 

23.  The  act  of  1826  does  not  violate  the  obli- 
gation of  any  contract,  either  in  its  terms  or  in 
its  principles.  It  does  not  even  affect  any  title 
acquired  by  a  patent  or  any  other  grant.  It  sup- 
poses the  title  of  the  femes  covert  to  be  good, 
however  acquired  ;  and  even  provides  that  deeds 
of  conveyance  made  by  them  shall  not  be  void, 
because  there  is  a  defective  acknowledgment 
of  the  deeds,  by  which  they  have  sought  to 
transfer  the  title.  So  far  then  as  it  has  any  legal 
operation,  it  goes  to  confirm  and  not  to  impair 
the  contract  of  the  femes  covert.  It  gives  the 
very  effect  to  their  acts  and  contracts  which  they 
intend  to  give  ;  and  which,  from  mistake  or  ac- 
cident, has  not  been  effected.     Ibid. 

24.  A  deed  was  executed  and  acknowledged 
under  a  decree,  "W.  M.  Duncanson,  guardian 
for  Marcia  Burnes;"  and  acknowledged  by  the 
guardian  "to  be  his  act  and  deed  as  guardian 
aforesaid,  and  thereby  the  act  and  deed  of  the 
said  Marcia."  This  is  a  good  execution  and 
acknowledgment.  Van  Ness  v.  The  Bank  of  the 
United  States,  13  Peters,  17. 

25.  The  acts  of  the'  assembly  of  Maryland, 
prescribing  the  mode  in  which  deeds  should  be 
acknowledged  for  the  conveyance  of  real  pro- 
perty, were  adopted  by  Congress  in  the  act  as- 
suming jurisdiction  in  the  District  of  Columbia, 
together  with  the  other  laws  of  ^Maryland  then 
in  force.  The  acts  of  the  assembly  of  Maryland 
relating  to  the  acknowledgment  of  deeds,  do  not 
require  that  justices  of  the  peace,  or  other  offi- 
cers, who  have  authority  to  take  acknowledg- 
ments, shall  describe  in  their  certificates  their 
official  character.  W:  enever  it  is  established 
by  proof  that  the  acknowledgment  was  made 
before  persons  authorized  to  take  it,  it  must  be 
presumed  to  have  been  taken  by  them  m  their 
official  capacity.     Ibid. 

26.  The  constitution  of  Mississippi  declares 
that  clerks  of  the  circuit  court,  probate,  and 
other  inferior  courts,  shall  be  elected  by  the 
electors  of  the  county  for  two  years.  The  legis- 
lature of  Mississippi,  by  statute,  declared  that 
when,  from  sickness  or  other  unavoidable  causes, 
the  clerk  of  the  probate  court  shall  be  unable  to 
attend  the  court,  the  judge  of  probate  may  ap- 
point a  person  to  act  as  clerk  pro  tempore,  who 
shall  take  an  oath  faithfully  to  execute  the  du- 
ties of  the  office,  &c.  Deeds  of  trust  and  niort- 
gages  are  declared  to  be  void  against  creditors 
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and  purchasers,  unless  they  shall  be  acknow- 
ledged or  proved,  asd  delivered  to  the  clerk  of 
the  proper  court  to  be  recorded;  and  they  shall 
be  valid  only  from  the  time  they  are  so  delivered 
to  the  clerk.  Robert  P.  Haden  was  elected  clerk 
of  the  court  of  probate  for  the  county  of  Lowndes: 
and  durins;  the  two  years  for  which  he  was  ho 
elected,  he  went  to  the  state  of  Tennessee  on 
business;  and  being  absent  when  the  court  of 
probate  sat,  WUliam  P.  Puller  was,  by  the  judge 
of  the  court  of  probate,  appointed  the  clerk  pro 
tempore;  and  having  taken  the  oath  of  ofhce, 
he  executed  the  duties  of  clerk  during  the  ses- 
sion of  the  court,  and  afterwards,  until  the  return 
of  the  regularly  elected  clerk.  After  the  adjourn- 
ment of  the  court,  a  deed  of  trust,  duly  executed, 
by  which  certain  personal  property  was  conveyed 
for  the  benefit  of  creditors,  was  delivered  to 
William  P.  Puller,  and  was  by  him  entered  for 
record.  An  execution  was  levied  on  the  property 
thus  conveyed  by  a  creditor  of  the  party  who 
had  executed  the  deed  ;  the  regularity  of  the 
recording  of  the  deed  was  denied,  on  the  ground 
that  the  clerk  of  the  probate  court,  pro  tempore, 
had  no  authority  to  receive  the  deed  of  trust  for 
record  after  the  adjournment  of  the  court  of  pro- 
bate. Held,  that  the  clerk  pro  tempore  was 
authorized  to  record  the  deed  of  trust,  under  the 
constitution  and  law  of  Mississippi.  Cocke  v. 
Halscij,  16  Peters,  71. 
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1.  General  Principles. 

•  1.  The  suit  does  not  terminate  with  the  judg- 
ment ;  and  proceedings  in  the  execution  are  pro- 
ceedings in  the  suit.  The  Union  Bank  of  George- 
town v.  Geary,  5  Peters.  99. 

2.  The  marshal  of  the  District  of  Columbia  is 
bouml  to  serve  a  subpoena  in  chancery  as  soon 
as  he  roa.sonably  can,  and  he  will  in  case  of 
neglect  be  answerable  to  the  plaintifJ",  who  has, 
in  con.-^cquence  of  such  neglect,  su.staincd  any 
loss.  Kennedy  V.  Brent,  6  Cranch's  Rep.  187; 
2  Cond.  Rep.  :i45. 

3.  A  creditor  sh;ill  not  be  permitted  to  split  up 
a  single  cause  of  action  into  many  actions,  with- 
out tlio  assent  of  the  debtor.  Mandeville  v.  Welsh, 
5  Wheat.  277;  4  Cond.  Rep.  fi.l2. 

4.  No  action  can  be  mainlained  against  the 
master  and  part  owner  of  a  ship  engaged  in  the 


slave  trade,  by  his  partners  in  the  joint  concern  ; 
nor  against  an  agent  who  is  party  to  the  original 
traffic,  and  has  the  proceeds  in  his  hands.  Fales 
et  al.  v.  Maybury,  2  Gallis.  560. 

5.  If  a  vessel  be  sold  in  a  foreign  port  to  evade 
a  forfeiture  incurred  to  the  United  States,  no 
action  will  lie  for  the  proceeds.     Ibid. 

6.  A  contract  founded  upon  transactions  in 
fraud  of  the  law  of  the  United  States,  can  fur- 
nish no  lawful  cause  of  action ;  and  the  courts 
of  this  country  will  not  lend  their  aid  to  enforce 
a  demand  so  tainted.  Executors  of  Cambroso  v. 
The  Assign-ecs  of  Maffitt,  2  Wash.  C.  C.  R.  98. 

7.  Nor  is  the  general  principle  affected  by  the 
circumstance  that  the  plaintiff  is  a  foreigner ; 
nor  is  it  important  whether  he  had  notice  of  the 
law  or  the  facts  on  which  it  is  to  operate.     Ibid. 

8.  In  some  cases,  a  foreigner  is  not  bound  to 
take  notice  of  foreign  reveime  laws;  for  if  he 
make  a  firm  and  final  contract  in  his  own,  or  a 
foreign  country,  it  is  immaterial  to  him  what  use 
may  be  made  of  it,  in  the  violation  of  foreign 
revenue  laws.  But,  in  similar  cases,  if  a  citizen 
be  knowingly  instrumental  in  a  breach  of  the 
laws  of  his  country,  the  tribunals  of  that  country 
will  not  afford  him  a  remedy;  as  if  he  sells 
goods  for  the  purpose  of  smuggling.     Ibid. 

9.  Forbearance  to  sue  for  a  short  time,  is  not 
a  sufficient  consideration  to  support  a  promise  ; 
but  if  it  be  for  a  reasonable  time,  it  will.  If  it 
be  general  to  forbear,  it  will  be  construed  into  a 
total  forbearance,  and  after  a  reasonable  time, 
the  party  may  .sue  on  the  new  promise.  So  if 
the  promise  be  to  forbear  until  the  defendant  be 
able  to  pay,  it  is  reasonable  and  legal.  Lonsdale 
V.  Brou-n,  3  Wash.  C.  C.  R.  404. 

10.  When  an  action  is  in  its  origin  instituted 
in  the  name  of  A  for  the  use  of  B,  the  cestui  que 
trust  is,  by  the  law  of  Maryland,  regarded  as  the 
real  party  to  the  suit.  Gaiihcr  v.  The  Farmers 
Sf  Mechanics  Bank  of  Georgetown,  1  Peters.  42. 

11.  Damages  to  the  promissee  constitule  as 
good  a  consideration  as  benefit  to  the  promissor. 
Townlcy  v.  Sumrall,  2  Peters,  176. 

12.  In  England,  any  instrument  or  claim, 
though  not  negotiable,  may  be  assigned  to  the 
king,  who  may  sue  upon  it  in  his  own  name. 
No  valid  objection  is  perceived  against  giving 
the  same  eflect  to  an  assignment  to  the  govern- 
ment in  this  country.  llie  U.  S.  v.  Buford, 
3  Peters'  Rep.  30. 

13.  Where  money  is  wrongfully  or  illegally 
exacted,  it  is  received  without  any  legal  right 
or  authority  to  receive  it,  and  the  law,  at  the 
very  time  of  payment,  creates  an  obligation  to 
refund  it.  A  notice  to  recover  back  the  money, 
does  not,  even  in  such  a  case,  create  the  right 
to  recover  it  back  ;  that  results  from  the  illegal 
exaction  of  it.  and  the  notice  may  serve  to  rebut 
the  inference  that  it  was  a  voluntary  payment, 
or  made  through  mistake.  The  Bank  of  the  U.  S 
v.  The  Bank  of  Washington,  6  Peters,  8. 

14.  Generally  speaking,  all  joint  obligors,  and 
persons  bound  by  covenants,  contracts,  or  quasi 
contracts,  ought  to  be  made  parties  to  the  suit, 
and  the  plainiifl'may  be  compelled  to  join  them 
all,  by  a  plea  in  abatement  for  the  non-joinder 
But  such  an  objection  can  only  be  taken  advan- 
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tage  of  by  plea  in  abatement;  for  if  one  party 
only  is  sued,  it  is  not  matter  in  bar  of  the  suit, 
or  in  arrest  of  judgment  upon  the  finding  of  the 
jury,  or  of  variance  in  eviilence  in  the  trial. 
But  the  same  doctrine  does  not  appear  to  have 
been  acted  upon,  in  the  full  extent,  in  cases  of 
recognisances  and  judgments,  and  other  matters 
of  record,  such  as  bonds  to  the  crown.  If  in 
cases  of  this  sort,  it  appears  by  the  declaration, 
or  other  pleadings,  that  there  is  another  joint 
debtor  who  is  not  sued,  although  it  is  not  averred 
he  is  living,  the  objection  need  not  be  pleaded 
in  abatement,  but  it  may  be  taken  advantage 
of  upon  demurrer  or  arrest  of  judgment.  Gil- 
man  V.  Rives,  10  Peters,  298. 

15.  The  assignee  of  a  fee  famti  rent,  being  an 
estate  of  inheritance,  has  a  right  to  sue  for  the 
rent  in  his  own  name,  on  the  principles  of  the 
common  law.  It  is  an  exception  from  the  ge- 
neral rule,  that  choses  in  action  can  be  trans- 
ferred, and  stands  on  the  ground  of  being  not 
a  mere  personal  debt,  but  a  perdurable  inherit- 
ance. Scott  V.  Lunt's  Administrator,  7  Peters, 
596. 

16.  An  action  on  an  open  account,  which  has 
been  assigned  to  a  third  person,  is  properly 
brought  in  the  name  of  the  original  creditor; 
but  the  debtor  ma)'  offset,  in  such  action,  all 
payments  made  to  the  assignee  on  account  of 
the  original  claim.  Winchester  v.  Hackley,  2 
Cranch,  342;   1  Cond.  Pvep.  415. 

17.  An  action  cannot  be  maintained  on  an 
original  contract  for  goods  sold  and  delivered, 
by  one  who  has  received  a  note  as  conditional 
payment,  and  has  passed  away  that  note,  and  at 
the  time  of  action  brought,  has  not  reacquired 
a  property  in  it.  Harris  v.  Johnston,  3  Cranch, 
311;   1  Cond.  Rep.  543. 

18.  A  suit  on  a  recognisance  of  bail  is  an  ori- 
ginal proceeding.  A  scire  facias  on  a  jiulgment. 
is,  to  some  purposes,  only  a  continuation  of  the 
former  suit.  But  an  action  of  debt  on  a  judg- 
ment, is  an  original  suit.  Davis  v.  Packard,  7 
Peters,  276. 

19.  An  action  of  debt  on  a  recognisance  of 
bail,  may  be  brought  in  a  different  court  from 
that  in  which  the  original  proceedings  were  com- 
menced.    Ibid. 

20.  A  bond  executed  by  a  public  officer,  for 
the  due  performance  of  his  official  duties,  in  the 
disbursement  of  public  moneys,  is  to  be  governed 
by  the  laws  of  the  United  States,  as  they  operate 
m  the  District  of  Columbia;  the  accounts  of  the 
officers  being  required  to  be  settled  at  the  trea- 
sury department.  Duncanh  Heirs  v.  The  U.  S. 
7  Peters.  435. 

21.  The  defendant  accepted  an  order  to  pay 
certain  debts  out  of  the  proceeds  of  a  bill  of  ex- 
change, which  bill  was  protested  for  non-pay- 
ment. The  plaintiff  declared  on  this  promise. 
The  bill  not  behig  paid,  the  obligation  was  at  an 
end,  and  the  plaintiff  failed  in  his  action,  so  far 
as  it  was  founded  on  that  promise.  The  clear 
meaning  of  the  promise  was.  to  pay,  provided 
the  bill  was  paid.  Hutz  v.  Karthause,  4  Wash. 
C.  C.  R.  1.  ' 

22.  Promise  by  A,  •'  that  the  freight  of  certain 
goods  shipped  by  B,  being  adjusted  with  him  by 


the  plaintifls,  he.  A,  would  pay  the  freight  if  B 
did  not."  Query,  if  it  was  incumbent  to  give 
due  notice  to  A,  of  the  adjustment  of  the  freight, 
and  of  his  non-payment  before  action  brought. 
Trask  v.  Duval  4  Wash.  C.  C.  R.  181. 

23.  On  a  new  promise  to  pay  a  continuing 
debt,  the  creditor  may  sue  on  the  old  debt,  and 
give  the  new  promise  in  evidence,  to  avoid  the 
act  of  limitations ;  or  he  may  sue  on  the  new 
promise.  Lonsdale  v.  Brown,  4  Wash.  C.  C.  R. 
148. 

24.  The  officers  of  a  revenue  cutter  may  join 
in  an  action  of  assumpsit  against  the  collector, 
for  their  proportion  of  a  forfeiture  under  the  laws 
of  the  United  States.  Sawyer  v.  Steele.  4  Wash. 
C.  C.  R.  227. 

25.  The  rule  as  to  joinder  in  actions  is,  that 
where  the  legal  interest  is  johit,  the  parties  can- 
not sue  in  their  action,  unless  the  interest  is  first 
severed  ;  because,  if  they  might  do  so,  the  court 
could  not  know  for  which  plaintiti'  to  give  judg- 
ment.    Sawyer  v.  Steele,  4  Wash.  C.  C.  R.  228. 

26.  If  one  of  two  persons,  having  a  joint  in- 
terest in  a  claim  or  demand,  receives  his  propor- 
tion, the  other  may  sue  alone  for  his  share,  as 
this  amounts  to  a  severance.     Ibid. 

27.  A  being  indebted  to  B.  assigns  to  him  cer- 
tain recognisances,  to  be  held  by  him  as  a  col- 
lateral security  for  the  debt  due  him,  to  be  col- 
lected by  him  as  he  may  think  proper.  This 
assignment  is  no  bar  to  A's  action  against  him 
for  the  original  debt.  If  B  had  collected  any 
thing  on  the  securities,  and  this  it  is  incumbent 
on  A  to  prove,  the  sum  collected  is  to  be  consi- 
dered as  payment  pro  tanto.  B's  right  to  sue 
may  be  suspended  by  a  special  contract  to  that 
effect.  It  would  be  otherwise,  if  the  security 
had  been  a  negotiable  instrument.  Kemmil  v. 
Wilson,  4  Wash.  C.  C.  R.  308. 

28.  Where  a  charter  party  had  been  entered 
into  by  one  Smith,  and  the  defendant,  although 
in  the  body  of  it  he  stated  himself  the  agent  of 
Clark,  yet  all  the  covenants  having  been  made 
with  Smith,  and  the  instrument  having  been  ex- 
ecuted in  his  own  name,  without  reference  to 
Clark,  the  action  cannot  be  sustained  in  the 
name  of  Clark.  Clark's  Executor.s  v.  Wilson.  3 
Wash.  C.  C.  R.  560. 

29.  In  a  joint  action  against  the  assignees  of  a 
bankrupt,  the  plaintiff  cannot  recover  against 
an)  one,  unless  the  claim  against  all  is  supported 
by  evidence.  Blight  v.  Ashley,  1  Peters"  C.  C. 
R.  15. 

30.  A  person  beneficially  interested  in  a  suit 
of  an  alien  enemy,  cannot  support  the  suit  in  the 
name  of  his  trustee  who  is  an  alien.  Crawford 
et  al.  v.  The  William  Fenn,  I  Peters'  C.  C.  R. 
106. 

31.  Enemy  interest  will  not  defeat  a  suit 
brought  on  a  contract  arising  out  of  a  licensed 
trade.     Ibid. 

32.  There  is  no  principal  of  law  which  will 
sanction  an  action  by  a  creditor  against  the 
debtor  of  his  debtor,  upon  the  ground  of  a  con- 
tract, for  there  is  no  privity  between  the~m. 
King  of  Spain  v.  Oliver,  1  Peters'  C.  C.  R.  276. 

33.  The  principle  that  a  partner  cannot  sue  a 
partner,  on  a  partnership  transaction,  does  not 
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apply  to  a  case  where  a  note  is  given  for  money, 
not  to  the  firm,  but  to  an  individual  member  of 
it.  Van  Ness  v.  Forrest,  8  Cranch,  Rep.  30 ;  3 
Cond.  Rep.  14. 

34.  If  two  joint  owners  of  merchandise  con- 
sign to  a  merchant  for  sale,  and  inform  him  that 
ea°ch  owns  a  moiety ;  and  if  they  give  him  sepa- 
rate and  variant  instructions,  each  for  his  own 
portion ;  each  of  the  consignees  can  maintain 
separate  actions  against  the  consignor  for  a 
breach  of  his  instructions.  Hall  v.  Leigh  ct  al. 
8  Cranch,  50  :  3  Cond.  Rep.  26. 

35.  Upon  the  death  of  the  assignee  under  the 
bankrupt  laws  of  the  United  States,  the  right  of 
action  for  a  debt  due  to  the  bankrupt,  vested  in 
the  executors  of  the  assignee.  Richards  v.  The 
Maryland  Ins.  Co.  8  Cranch,  84 ;  3  Cond.  Rep. 
45. 

36.  A  promissory  note  given  by  one  member 
of  a  commercial  company  to  another  member, 
for  the  use  of  the  company,  will  maintain  an 
action  at  law,  against  the  maker,  notwithstand- 
ing that  both  partners  were  partners  in  the  com- 
pany, and  the  money,  when  received,  would  be- 
long to  the  company.  If  the  declaration  be 
upon  a  joint  note,  and  the  defendant  plead  that 
the  note  is  the  separate  note  of  one  of  the  de- 
fendants, and  was  given  to  and  accepted  by  the 
plaintiff,  in  full  satisfaction  of  the  debt,  this 
plea  is  bad  upon  general  demurrer;  because  it 
amounts  to  the  ceneral  issue.  Van  Ness  v.  For- 
rest, 8  Cranch,  30;  3  Cond.  Rep.  14. 

37.  If  A  agree,  under  seal,  to  do  certain  work 
for  B,  and  does  part,  but  is  prevented  by  B  from 
finishing  it.  according  to  the  contract,  A  cannot 
maintain  a  quantum  meruit  against  B,  but  must 
sue  upon  the  sealed  instrument.  Young  v. 
Preston,  4  Cranch,  239;  2  Cond.  Rep.  98. 

38.  Whenever  a  man  may  have  an  action  on 
a  sealed  instrument,  he  is  bound  to  resort  to  it. 
Ibid. 

39.  A  several  suit  and  judgment  against  one 
of  two  joint  makers  of  a  promissory  note,  is  no 
bar  to  a  joint  action  against  both  on  the  same 
note.  Sheehy  v.  Mandeville]  6  Cranch,  258;  2 
Cond.  Rep.  362. 

40.  The  whole  of  a  joint  note  is  not  merged 
in  a  judgment  against  0!ie  of  the  makers  on  his 
individual  assumpsit,  but  the  other  may  be 
charged  in  a  subsequent  joint  action,  if  he  pleads 
stverally.     Ibid. 

41.  In  an  action  of  debt  on  a  judgment  ob- 
tained against  the  defendants,  in  the  Court  of 
Common  Pleas  of  Philadelphia  County,  one  of 
the  defendants  pleaded  that  he  had  not  been 
8erve4  with  process,  antl  had  not  appeared  in 
the  suit  in  which  the  judgment  had  been  entered. 
On  demurrer  to  this  pica,  it  appeared  from  the 
record  of  the  judgment,  that  there  had  been  a 
general  appearance  by  attorney,  and  that  the 
pleadings  had  been  entered  by  him  for  both  de- 
fendants. The  court  overruled  the  demurrer. 
Field  V.  Joel  Gibbs  fy  Martin  Gibbs,  Peters'  C. 
C.  R.  155. 

42.  An  attorney  who  enters  an  appearance  in 
a  suit,  without  authority,  is  answerable  in  dam- 
ages, for  the  injury  he  may  have  thereby  occa- 
sioned to  the  parties.     Ibid. 


43.  A  corporation  can  appear  only  by  attorney, 
under  the  authority  of  the  corporation.  Osbor7i 
V.  The  Bank  of  the  United  States,  9  Wheat.  738. 

44.  An  action  was  instituted  against  an  infant, 
for  a  tort  in  the  conversion  of  a  quantity  of  flour 
which  had  been  shipped  to  him  for  sale.  This 
should  have  been  an  action  on  the  contract,  and 
not  being  a  tort,  the  plea  of  infancy  was  a  good 
plea.  Vasse  v.  Smith,  6  Cranch,  226 ;  2  Cond. 
Rep.  353. 

45.  On  a  bond  payable  by  instalments,  debt 
cannot  be  sustained  until  they  shall  all  become 
due.     Fontaine  v.  Aresta,  2  M'Lean,  127. 

46.  But  if  the  payment  be  secured  by  a  pe- 
nalty, debt  may  be  brought.     Ibid. 

47.  Where  there  is  no  penalty,  covenant  is  the 
proper  action  for  the  instalments  on  a  bond  ;  or 
assumpsit,  if  the  instalments  be  due  by  a  simple 
contract.     Ibid. 

48.  Where  a  note  is  given  to  A,  B,  C,  D,  E,  F, 
or  G,  either  of  the  promisees  may  sue  in  his 
own  name.  Spaulding  v.  Evans,  2  M'Lean,  C. 
C.  R.  139. 

49.  The  promise  to  pay  is,  to  either  of  the 
promisees.     Ibid. 

50.  The  acceptance  of  a  bill  is  evidence  that 
so  much  money  was  due  by  the  acceptor  to  the 
drawer,  under  the  money  counts.  Benjamin  v. 
Tillman,  2  M'Lean,  C.  C.  R.  213. 

51.  If  the  plaintiff  fail  to  prove  the  special 
contract,  he  may  recover  on  the  general  counts. 
Ames  V.  Le  Rue,  2  M'Lean,  216. 

52.  If,  after  verdict  and  before  judgment,  the 
defendant  dies,  and  his  administrator  becomes  a 
party  to  the  suit,  and  judgment  pass  against  him 
and  execution  thereon,  and  is  returned  unsatis- 
fied ;  on  a  scire  facias  against  the  administrator, 
he  may  well  plead  no  assets,  or  insolvency,  for 
he  had  no  time  to  plead  such  plea  in  the  original 
action.  Hatches  Executors  v.  Eiistis,  1  Gall.  C. 
C.  R.  160. 

53.  In  an  action  for  a  penalty,  the  declaration 
described  two  penal  offences,  and  a  verdict  was 
returned  for  one  penalty — Held,  that  the  verdict 
was  good.  Smith  v.  The  United  States.  1  Gallis. 
261. 

54.  A  note  for  a  pre-existing  debt  does  not 
discharge  the  original  cause  of  action,  unless  it 
be  agreed  that  the  note  shall  be  taken  in  pay- 
ment. United  States^  Bank  v.  Daniels  ct  al.,  12 
Peters,  32. 

55.  The  defendant  in  an  action  in  the  circuit 
court  had,  with  others,  received  the  proceeds  of 
a  joint  and  several  promissory  note  discounted 
for  them  at  the  Bank  of  the  Metropolis;  and 
this  note  was  afterwards  renewed  for  them  by 
their  attorney,  under  a  power  of  attorney  author- 
izing him  to  give  a  johit  note;  but  he  gave  a 
joint  and  several  note,  the  proceeds  of  which 
the  attorney  received,  and  appropriated  to  pay 
the  note  already  discounted  at  the  bank.  The 
interest  of  the  sum  borrowed  was  paid  out  of 
the  money  of  the  parties  to  the  note.  Held, 
that  although  the  power  of  attorney  may  not 
have  been  executed  in  exact  conformity  to  its 
terms,  and  may  not  have  authoiized  the  giving 
of  a  joint  and  several  note;  a  question  the  court 
did  not  decide;  yet  the  receipt  of  the  proceeds 
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of  the  note  by  the  attorney,  and  the  appropria- 
tion thereof  lo  the  payment  of  the  former  note, 
was  sufficient  evidence  to  sustain  the  money 
counts  in  the  declaration.  Moore  v.  The  Bank 
of  the  Metropolis,  13  Peters,  302. 

56.  A  mortgage  was  executed  by  D.  G.,  as 
the  agent  of  the  Union  Steam  Mill  Company, 
conveying  to  the  mortgagee  certain  lands  in 
Rhode  Island,  with  a  woollen  mill  and  other 
buildings,  with  the  machinery  in  the  mill.  D. 
G.  was  and  had  been  the  general  agent  of  the 
company,  and  as  such  had  made  all  purchases 
and  sales  for  the  company;  and  the  mortgage 
was  executed  by  him,  with  the  consent  and  au- 
thority of  the  persons  who,  at  the  time  of  its 
execution,  were  members  of  the  company.  The 
machinery  and  other  movables  had  been  taken 
in  execution  by  the  marshal  of  Rhode  Island, 
under  an  execution  issued  on  a  judgment  ob- 
tained after  the  mortgage  against  the  company. 
The  court  held,  that  although  the  mortgage  was 
not  valid  as  the  deed  of  the  corporation,  it  was 
sufRcient  to  convey  a  title  to  the  mortgagee  in 
the  machinery;  and  that  he  could  maintain  an 
action  of  replevin  for  them  against  the  marshal. 
Anthomj  v.  Bullcr,  13  Peters,  423. 

57.  Pennsylvania.  A  note  lo  be  paid  "in  the 
office  notes  of  a  bank"  is  not  negotiable  by  the 
usage  or  custom  of  merchants.  Not  being  a 
promissory  note  by  the  law  merchant,  the  sta- 
tute of  Anne,  or  the  kindred  acts  of  assembly 
of  Pennsylvania,  it  is  not  negotiable  by  endorse- 
ment ;  and  not  being  under  seal,  is  not  assign- 
able by  the  act  of  assembly  of  Pennsylvania  on 
that  subject,  relating  to  bonds.  No  suit  could 
be  brought  upon  it  in  the  name  of  the  endorser. 
The  legal  interest  in  the  instrument  continues 
in  the  person  in  whose  favour  it  has  been  drawn, 
whatever  equity  another  may  have  to  claim  the 
Fum  due  on  the  same;  and  he  only  can  be  the 
party  to  a  suit  at  law  on  the  instrument.  Irvine, 
for  the  tcse  of  the  Lumhermaiv s  Bank  at  Warren, 
V.  Loicry,  14  Peters,  293. 

58.  The  declaration  in  an  action  by  an  execu- 
tor, for  the  recovery  of  money  received  by  the 
defendant,  after  the  decease  of  the  testator,  may 
be  in  the  name  of  the  plaintiff,  as  executor,  or 
in  his  own  name,  without  stating  that  he  is  exe- 
cutor. The  distinction  is,  that  when  an  executor 
sues  on  a  cause  of  action  which  occurred  in  the 
lifetime  of  the  testator,  he  must  declare  in  the 
detinet,  that  is,  in  his  representative  capacity 
only;  but  when  the  cause  of  action  occurs  after 
the  death  of  the  testator,  if  the  money  when 
received  will  be  assets,  the  executor  may  declare 
in  his  representative  character,  or  in  his  own 
name.  Kane^s  Adm.  v.  Paid,  Ex.  Coursaidt,  14 
Peters.  33. 

59.  An  action  was  instituted  in  the  circuit 
court  of  ilMississippi  on  a  promissory  note,  dated 
at  and  jrayable  in  Neu'  York.  The  declaration 
omitted  to  stale  the  place  at  which  the  note  was 
payable,  and  that  a  demand  of  payment  had 
been  made  at  that  place.  Held,  that  to  maintain 
an  action  against  the  drawer  or  endorser  of  a 
promissory  note  or  bill  of  exchange,  payable  at 
a  particular  place,  it  is  not  necessary  to  aver  in 
the  declaration  that  the  note  was  due  when  pre- 
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sented  at  the  place  for  payment,  and  was  not 
paid ;  but  the  place  of  payment  is  a  material 
part  of  the  description  of  the  note,  and  must  be 
set  out  in  the  declaration.  Covington  v.  Corn- 
stock,  14  Peters,  43. 
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l.Paities  to  the  Action,  and  Pleadings  in  a  Writ 
of  Right. 

60.  At  coinmon  law,  a  writ  of  right  will  not 
lie  except  against  the  tenant  of  the  freehold  de- 
manded. Green  v.  Liter,  8  Cranch,  239;  3 
Cond.  Rep.  97. 

61.  If  there  are  several  tenants,  claiming  se- 
veral parcels  of  land  by  distinct  titles,  they  can- 
not lawfully  be  johied  in  one  writ ;  and  if  they 
are,  they  may  plead  in  abatement  of  the  writ. 
Ibid. 

62.  If  the  demandant  demands  against  any 
tenant  more  land  than  he  holds,  he  may  plead 
non-tenure  to  the  parcel  not  holden;  but  the 
writ  shall  abate  only  as  to  the  parcel  whereof 
non-tenure  is  pleaded  and  admitted,  or  proved. 
Ibid. 

63.  At  common  law,  in  many  instances,  if  the 
party  demanded  more  in  his  writ  than  he  proved 
to  be  his  right,  he  lost  his  action  by  the  falsity 
of  his  writ.  But  under  the  statute  of  Kentucky, 
to  amend  process  in  chancery  and  common  law, 
the  party  may  recover  although  he  prove  only 
part  of  the  claim  in  his  declaration.  This  sta- 
tute, however,  does  not  enable  the  plaintiff  to 
join' parties  in  an  action  who  could  not  be  joined 
at  common  law;  as,  for  instance,  to  join  and 
recover  against  seveial  tenants,  claiming  by  dis- 
tinct and  separate  title.     Ibid. 

64.  At  common  law,  non-tenure,  joint  tenure, 
sole  tenure,  and  several  tenure,  were  good  pleas 
in  abatement  to  a  writ  of  right;  but  they  could 
be  pleatled  only  in  abatement;  for  the  tenant, 
by  joining  in  the  mise,  or  pleading  in  bar,  aii- 
mitted  himself  to  be  tenant  of  the  fleehoki,  and 
that  he  had  capacity  to  defend  the  suit.     Ibid. 

65.  The  act  of  Virginia  of  1786.  reforming 
the  mode  of  proceeding  in  writs  of  right,  diil 
not  vary  the  rights  or  the  legal  predicament  of 
the  parties  as  "they  existed  at  common  law.  It 
did  not  change  the  nature  and  effect  of  the 
pleadings;  and  notwithstanding  that  act,  the 
tenant  shall  still  have  the  benefit  of  the  ordinary 
pleas  in  abatement.  It  enabled  him  to  give  ill 
evidence  any  matter  under  the  general  issue 
which  would  have  been  good  if  specially 
pleaded;  but  this  i?  confined  to  matters  in  bar. 
Ibid. 

66.  Under  that  act,  the  tenant  may,  at  his 
election,  plead  any  special  matter  in  bar,  or  give 
it  in  evidence  on  the  mise  joined  ;  the  act  is  not 
compulsive,  but  cumulative.     Ibid.  ,    ~ 

67.  Although  tenants,  claiming  different  par- 
cels of  land  by  distinct  titles,  cannot  be  joined 
in  a  writ  of  right,  yet  if  they  omit  to  plead  in 
abatement,  and  join  in  the  mise,  it  is  an  admis- 
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sion  that  they  are  joint  tenants  of  the  whole, 
and  the  v.eidict,  if  for  the  demandant,  for  any 
parcel  of  the  land,  may  be  general,  that  he  hath 
more  mere  right  to  hold  the  same  than  the 
tenant ;  and  if'of  any  parcel  for  the  tenants,  that 
they  have  more  mere  right  to  hold  the  same 
than  the  demandant.     Ibid. 

68.  In  a  writ  of  right,  where  the  demandant 
describes  the  land  by  metes  and  bounds,  and 
counts  against  the  tenants  jointly,  the  tenants, 
by  pleading  in  bar,  admit  their  joint  tenancy, 
and  lose  the  opportunity  of  pleading  a  several 
tenancy.  Liter  ct  al.  v.  Green,  2  Wheat.  306; 
4  Cond.  Rep.  129. 

69.  Where  a  writ  of  right  is  brought  against 
two  jointly,  the  defendants  cannot  plead  in  addi- 
tion to  the  mise  or  general  issue,  that  neither  the 
plaintiff  nor  his  ancestor,  nor  any  other  under  or 
from  whom  he  derived  his  title  to  the  premises 
were  ever  actually  seised  or  possessed  thereof, 
or  of  any  part  thereof.  It  amounts  to  the  ge- 
neral i.ssue.     Ibid. 

70.  Assuming,  that  at  common  law  a  writ  of 
right  patent  may  be  brought  against  divers  ten- 
ants who  held  their  lands  severally,  and  that  the 
demandant  may  count  against  them  generally; 
this  doctrine  does  not  apply  to  writs  of  right 
close,  as  the  writs  of  right  used  in  the  United 
States  are ;  and  if  the  doctrine  did  apply,  and  if 
the  demandant  should,  iu  such  a  case,  count 
against  all  the  tenants  jointly,  and  the  tenants 
should  plead  to  the  merits,  it  would,  for  all  pvir- 
po.ses  of  the  suit,  be  an  admission  of  the  joint 
tenancy.  Liter  v.  Green.  2  Wheat.  .306;  4  Cond. 
Rep.  129. 

71.  The  statutes  of  Kentucky,  requiring  that 
when  several  tenements  are  demanded,  the  con- 
tents, situation,  and  boundaries  of  each  should 
be  inserted  in  the  count,  has  not  affected  the 
rule,  and  that  the  statute  supposes  the  several 
tenements  are  held  by  the  .«ame  tenants.     Ibid. 

72.  The  summons  in  the  writ  of  right  patent 
is  a  several  process  against  each  tenant  for  the 
land  severally  held  by  him,  and  in  this  respect 
i.s  e.vactly  what  the  original  precept  is  in  the  writ 
of  right  close.     Ibid. 

73.  A  plea  in  a^writ  of  right  that  neither  the 
plaintiff  nor  his  ancestor,  nor  any  one  under  or 
from  whom  he  derived  his  title  to  the  premises 
demanded,  was  ever  actually  sei.sed  of  the  land, 
6r  any  part  thereof,  is  bad,  as  it  amounts  to  the 
general  issue.     Ibid. 

74.  The  allowance  of  additional  pleas,  before 
the  mi.se  to  be  pleaded  in  a  writ  of  right  by  the 
tenant,  is  a  matter  of  discretion  with  the  court, 
and  Rinnot;  if  refused,  be  assigned  for  error.  Ibid. 

2.  Evidence  in  the  Action. 

75.  In  order  to  support  a  writ  of  right,  it  is  not 
neces.-ary  to  prove  an  actual  entry  under  title, 
or  actual  taking  of  esplees:  a  constructive  seisin 
in  deed  is  suflicient.  Green  v.  Liter,  8  Cranch, 
239  ;  3  Cond.  Rep.  97. 

76.  A  belter  sub.sisting  title  in  a  third  person, 
is  no  defence  in  a  writ  of  right ;  that  writ  brings 
into  controversy  oidy  the  mere  rights  of  the  par- 
ties to  the  suit.     Ihid. 

77    In  a  writ  of  right  the  tenant  cannot  give 


in  evidence  the  title  of  a  third  person,  with  which 
he  has  no  privity ;  unless  it  be  for  the  purpose 
of  disproving  the  demandant's  seisin.  Green  v 
Watkins,  7  Wheat.  27:  5  Cond.  Rep.  218. 

78.  When  the  demandant  shows  no  seisin 
by  a  pedis  possessio,  but  relies  wholly  on  a 
constructive  actual  seisin,  in  virtue  of  a  patent 
for  the  land  as  vacant  land,  it  is  competent  for 
the  tenant  to  disprove  that  constructive  seisin, 
by  showing  that  the  state  had  previously  granted 
the  same  land  to  other  persons  with  whom  the 
tenant  claims  no  privity.     Ibid. 

79.  The  mise  joined  in  a  writ  of  right  neces- 
sarily involves  the  titles  of  both  parties  to  the 
suit,  and  also  a  comparison  between  them ;  it  is 
consequently  the  right  of  each  party  to  give  any 
fact  in  evidence  which  defeats  the  title  of  the 
other.  Seisin  by  deed,  or  by  construction  of 
law,  is  indispensable  to  enable  the  demandant 
to  maintain  his  suit ;  the  tenant  may  therefore 
show  in  his  defence  that  the  demandant  had  no 
such  actual  seisin,  for  the  seisin  of  the  tenant, 
which  is  admitted  by  bringing  the  suit  against 
him,  is  sufficient  for  the  tenant,  until  the  de- 
mandant can  show  a  better  title.     Ibid. 

80.  In  a  writ  of  right  the  tenant  may,  on  the 
mise  joined,  set  up  a  title  out  of  himself  and  in 
a  third  person.  If  any  thing  which  fell  from  the 
court  in  the  case  of  Green  v.  Liter,  8  Cranch, 
229,  can  be  supposed  to  give  countenance  to  the 
opposite  doctrine,  it  is  done  away  by  the  expla- 
nation given  by  the  court  in  Green  v.  Walkins, 
7  Wheat.  31.  It  is  there  laid  down  that  the 
tenant  may  give  in  evidence  the  title  in  a  third 
person  for  the  purpose  of  disproving  the  deman- 
dant's seisin:  that  a  writ  of  right  does  bring 
into  controversy  the  mere  right  of  the  parties  to 
the  suit;  and  if  so,  it  by  consequence  authorizes 
either  party  to  establish  by  evidence,  that  the 
other  has  no  right  whatever  in  the  demanded 
premises;  or  that  bis  mere  right  is  inferior  to 
that  set  up  against  him.  h^glis  v.  The  lYustccs 
of  the  Sailor''s  Sji(/,g  Harbour,  3  Peters,  133. 

81.  It  is  no  objection  to  a  recovery  on  a  writ 
of  right  sued  against  several  tenants  who  join  in 
the  mise,  that  divers  of  the  tenants  had  no  title 
to  certain  parcels  of  the  premises  described  in 
the  writ,  but  claimed  under  a  third  person  having 
the  legal  title  to  the  same.  Such  proof  could 
not  be  given  in  evidence  on  such  issue,  hut 
would  be  good  only  on  a  plea  in  abatement  of 
non-tenure.  Green  v.  Liter,  2  Wheat.  306;  4 
Cond.  Rep.  129. 

82.  Actual  seisin  or  seisin  in  deed,  is,  at  the 
common  law,  necessary  to  maintain  a  writ  of 
right.  Green  v.  Liter,  8  Cranch,  229 ;  3  Cond. 
Rep.  97. 

83.  The  act  of  the  legislature  of  Virginia  has 
not  dispensed  with  the  necessity  to  prove  actual 
seisin,  in  writs  of  right.     Ibid. 

84.  Actual  seisin,  or  seisin  in  deed,  may  be 
not  only  an  entry  under  title  and  perception  of 
esplees;  but  there  may  also,  by  construction  of 
law,  be  an  actual  seisin  in  other  cases,  which 
shall  be  sufRcicnt  for  all  the  purposes  of  the  ac- 
tion in  legal  intendment.     Ibid. 

85.  An  entry  is  not  always  necessary  to  give 
an  actual  seisin,  or  seisin  in  deed,  for  if  the  land 
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be  in  lease  for  years,  courtesy  may  be  without 
entry  on  the  land,  or  even  receipt  of  such,  and 
yet  courtesy  depends  on  actual  seisin.     Ibid. 

86.  Taking  of  esplees  is  but  evidence  of 
seisin;  and  a  seisin  in  deed,  once  established, 
either  by  a  pedis  possessio.  or  by  construction 
of  law,  the  taking  of  esplees  is  a  necessary  in- 
ference of  law.     Ibid. 

87.  Wherever  there  exists  a  union  of  title  and 
seisin  in  deed,  either  by  actual  entry  and  livery 
of  seisin,  or  by  intendment  of  law,  there  the 
esplees  are  knit  to  the  title,  so  as  to  enable  the 
party  to  maintain  a  writ  of  right.     Ibid. 

88.  Perception  of  profits,  or,  as  it  is  techni- 
cally called,  taking  of  esplees,  is  not  absolutely 
necessary  to  support  a  writ  of  right.  The  taking 
of  esplees  is  not  a  traversable  averment  in  a 
count.     Ibid. 

89.  A  conveyance  of  waste  or  vacant  lands 
gives  a  constructive  actual  seisin  to  the  grantee 
without  actual  entrj',  so  as  to  enable  him  to 
maintain  a  writ  of  right.  Green  v.  Liter,  8  Cranch. 
229  ;  3  Cond.  Rep.  97. 

90.  In  Kentucky,  a  patent  is  the  completion 
of  the  legal  title  of  the  parties,  and  it  is  the  legal 
title  only  that  can  come  in  controversy  in  a  writ 
of  right.     Ibid. 

91.  A  better  subsisting  adverse  title  in  a  third 
person,  is  no  defence  in  a  writ  of  right.  The 
writ  brings  into  controversy  only  the  mere  rights 
and  titles  of  the  parties  to  the  suit.     Ibid. 

92.  When  the  demandant  in  a  writ  of  right 
has  the  first  patent  for  the  land,  and  the  tenant 
afterwards  obtains  a  patent  for  the  same  land, 
under  which  he  enters  and  obtains  the  first  pos- 
session, and  the  demandant  afterwards  enters 
and  obtains  possession  under  his  first  grant  of 
the  land,  not  included  in  the  second  grant ;  the 
demandant  has  the  better  legal  title;  and  his 
seisin  presently,  by  virtue  of  his  patent,  gives 
him  the  best  mere  right  to  the  land  ;  and  a  for- 
tiori, to  that  not  included  in  the  actual  close  of 
the  second  grantee,  for  the  demantlant  has,  by 
construction  of  law,  the  eldest  seisin,  as  well  as 
the  eldest  patent.     Ibid. 

93.  A  copy  of  a  survey  of  the  demanded  pre- 
mises, is  proper  evidence  to  the  jury  in  the  trial 
of  a  writ  of  right.  Green  v.  Liter,  2  Wheat.  306  : 
4  Cond.  Rep."l29. 

94.  Where  the  demandant  proved  an  actual 
seisin,  by  a  pedis  possessio.  the  tenant  cannot 
be  permitted  to  prove  a  superior  outstanding 
title,  since  it  does  not  disprove  the  demandant's 
seisin.  Green  v.  Watkins;  7  Wheat.  27;  5  Cond. 
Rep.  218. 

95.  When  the  demandant  relies  for  proof  of 
seisin  solely  upon  the  constructive  actual  seisin, 
in  virtue  of  a  patent  from  the  state,  of  vacant 
lands,  the  tenant  may  show  that  the  land  had 
been  previously  granted  by  the  state ;  for  that 
divests  the  title  of  the  state,  and  disproves  the 
demandant's  con.structive  seisin.     Ibid. 

96.  A  writ  of  right  brings  into  controversy 
only  the  titles  of  the  parties  to  the  suit,  and  is  a 
comparison  of  those  titles ;  and  either  party  may 
therefore  prove  any  fact  which  defeats  the  title 
oi  the  Qther,  or  shows  it  never  had  a  legal  exist- 
ence, or  has  been  parted  with.     Ibid. 


3.  Verdict  and  Judgment. 

97.  Where  the  jury  in  a  writ  of  right  found 
"that  the  demandant  hath  more  mere  right  to 
hold  the  tenements  as  he  hath  demanded  them, 
than  the  tenants  or  either  of  them  have  to  hold 
the  respective  tenements  set  forth  in  their  re 
spective  pleas,  they  befJig  parcels  of  the  tene- 
ments in  the  count  mentioned,"  it  was  held  that 
this  verdict  being  certain  to  a  common  intent 
was  sufficient.  Liter  v.  Green,  2  Wheat.  306; 
4  Cond.  Rep.  129. 

98.  In  a  writ  of  right  on  the  mise  joined  on 
the  mere  right,  under  a  count  for  the  entire  right, 
a  demandant  may  recover  a  less  quantity  than 
the  entirety.  Inglis  v.  2'he  2'rustecs  of  The  Sail- 
or^s  Snug  Harbour,  3  Peters.  135. 

99.  A  verdict  against  several  tenants  sued 
jointly,  that  the  demandant  hath  more  mere 
right  io  hold  the  tenement,  as  he  hath  demand- 
ed, than  the  tenants,  or  either  of  them,  have  to 
hold  the  respective  tenements  set  forth  in  the 
respective  pleas,  they  being  parcel  of  the  tene- 
ment in  the  count  mentioned,  is  certain  to  a 
common  intent,  and  good,  the  mise  having  been 
joined  by  the  tenants  severally,  as  to  the  tene- 
ments held  by  them  as  parcel  of  the  demanded 
premises,  without  assuming  any  thing  as  to  the 
residue.  Green  v.  Liter,  2  Wheat.  306  ;  4  Cond. 
Rep.  129. 

100.  Upon  the  mise  joined,  the  demandant  is 
entitled  to  recover  in  the  suit,  though  the  ten- 
ants give  proof  that  they  claim  their  several 
tenements  under  distinct  and  several  titles;  for 
this  is  matter  pleadable  in  abatement  only. 
Ibid. 

101.  Where  the  tenants  are  jointly  sued,  and 
there  is  a  joint  verdict  against  them  in  a  writ  of 
right  on  the  mise  severally  joined  by  them,  the 
judgment  should  be  a  joint  judgment,  as  well 
for  costs  as  for  the  land.     Ibid. 

ACTIONS   ON   STATUTKS. 

102.  An  action  of  debt  founded  on  a  statute, 
is  considered  as  an  action  founded  on  a  special- 
ty; but  it  does  not  follow  that  the  debt  is  of 
equal  dignity  with  a  debt  due  by  a  bond.  U.  S. 
V.  Lyman,  1  INIason's  C.  C.  R.  482. 

103.  An  action  of  debt  will  lie  for  a  penalty 
given  by  a  statute,  Avhich  is  uncertain,  and  de- 
pendent on  the  amount  to  be  assessed  by  a  jury. 
U.  S.  V.  Colt,  1  Peters'  C.  C.  R.  145. 

104.  An  action  of  debt  lies  in  favour  of  the 
United  States  to  recover  the  penalty  given  by 
the  3d  sect,  of  the  embargo  act  of  9th  January, 
1808,  chap.  112,  for  being  knowingly  concerned 
ill  a  foreign  voyage  in  violation  of  that  act.  U.S. 
V.Allen,  4  Day's  Rep.  417. 

105.  In  an  action  of  debt  for  a  penalty  on  a 
statute,  the  declaration  must  conclude  against 
the  form  of  the  statute,  or  it  will  be  bad  on 
error.     Cross  v.  The  U.  S.  1  Gallis.  C.  C.  R.  26. 

106.  In  debt  for  double  the  value  under  the 
3d  sect,  of  the  embargo  act  of  January  9th,  1808, 
chap.  112,  it  is  not  necessary  to  allege  the  par^ 
ticular  articles  which  compose  the  cargo,  or  that 
the  owner  was  knowingly  concerned  in  the  ille- 
gal voyage.     Ibid. 

107.  In  debt  for  a  penalty,  on  an  averment 
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"  whereby  and  by  force  of  the  laws  and  statutes  I      118.  A  conclusion  of  a  declaration,  in  an  ac- 
of  the  Unitpd  States,  an  action  hath  accrued,"  it  j  tion  of  debt,  for  a  penalty  under  a  statute,  and 
is  not  a  sufficient  averment  that  the  act  Avas 
done  contrary  to  the  form  of  the  statute.     Ibid. 
108.  Where  by  mistake,  fraud,  or  accident, 
the  tonnage  and  light  duties  payable  by  law  are 


not  paid  by  the  owner  of  the  vessel,  an  action 
of  debt  lies  on  the  statute  to  recover  them.  27ic 
U.S.  v.  Hathaway,  3  Mason's  C.  C.  R.  324. 

109.  The  statute  of  the  5th  of  June,  1794, 
chap.  226,  sect.  3d,  prohibiting  the  fitting  out 
any  ship,'  &c.,  for  the  service  of  any  foreign 
prince  or  state,  to  cruise  against  the  subjects, 
&c.,  of  any  foreign  prince  or  state,  does  not  ap- 
ply to  any  new  government,  unless  it  has  been 
acknowledged  by  the  United  States,  or  by  the 
government  of  the  country  to  which  such  state 
belonged ;  and  a  plea  which  sets  up  a  forfeiture 
under  that  act,  in  fitting  out  a  ship  to  cruise 
against  such  new  state,  must  aver  such  recogni- 
tion, or  it  is  bad.  Gclston  ct  al.  v.  Hoyt,  3  Wheat. 
246:  4.  Cond.  Rep.  244. 

lio.  A  plea  under  this  statute,  need  not  state 
the  particular  state,  or  prince,  by  name,  against 
whom  the  ship  was  intended  to  cruise.     Ibid. 

11 1.  A  plea  justifying  a  seizure  and  detention 
by  virtue  of  the  7th  sect,  of  that  act,  under  the 
express  instructions  of  the  president  of  the  United 
States,  must  aver  that  the  naval  or  military  force 
of  the  United  Slates  was  employed.  That  sec- 
tion was  not  intended  to  apply,  except  to  cases 
where  a  seizure  or  detention  could  not  be  en- 
forced by  the  ordinary  civil  power,  and  there 
was  no  necessity,  in  the  opinion  of  the  president, 
to  employ  naval  or  military  power  for  this  pur- 
pose.    Ibid. 

112.  A  plea  alleging  a  seizure  for  a  forfeiture, 
as. a  justification  under  a  statute,  should  state 
not  only  the  facts  relied  upon  to  establish  the 
forfeiture,  but  aver  that  thereby  the  property 
became  actually  forfeited,  and  was  seized  as 
forieiled.     Ibid. 

113.  In  an  information  on  the  3d  sect,  of  the 
embargo  act  of  9lh  January,  1808,  in  not  unload- 
ing and  giving  bonds,  the  time  of  receiving  no- 
tice of  the  act  at  the  port  where  the  olfence  was 
alleged  to  have  been  committed,  and  also  the 
notice  to  unload,  were  material,  and  traversable. 
The  BoUna,  1  Gallis.  C.  C.  R.  75. 

114.  In  such  an  information  it  was  held  not 
^ufiicient  to  allege,  that  notice  was  given  "to 
discharge  the  cargo,  or  give  bond  according  to 
the  law  in  such  case  mads  and  provided;"  the 
nature  of  the  requisition  should  have  been  stated, 
and  to  whom  the  notice  was  given,  that  the 
couH  might  judge  of  its  sufficiency.     Ibid. 

115.  If  a  declaration  on  a  penal  statute  do  not 
conclude  against  the  form  of  the  statute,  it  is  a 
fatal  omis.-iion  in  error;  the  allegation,  "where- 
by and  by  force  of  such  act,"  is  insufficient. 
Sears  v.  The  U.S.  1  Gallis.  C.  C.  R.  257. 

116.  In  a  declaiation  on  a  penal  statute,  it  is 
not  necessary  to  refer  to  the  statute  giving  the 
remedy,  as  well  as  to  that  creating  the  ofi'ence 
and  giving  the  penalty.     Ibid. 

117.  Nor  is  it  necessary,  on  such  declaration, 
to  aver  the  uses  to  which  the  forfeiture  is  to  be 
applied.     Ibid. 


against  the  law  in  such  case  made  and  piovided, 
is  not  a  conclusion  against  the  form  of  the  statute, 
and  is  bad  on  error.  Smith  v.  21ic  U.  S.  1  Gal- 
lis. 261. 

119.  If  two  penalties  are  described  in  one 
count,  and  one  penalty  only  sought,  the  declara- 
tion will  be  supported  after  verdict.     Ibid. 

120.  In  debt,  for  double  the  value  of  the  ves- 
sel and  cargo,  under  the  third  section  of  the  em- 
bargo law  of,  1808,  it  need  not  be  averred  in  the 
declaration,  that  the  vessel  and  cargo  had  not 
been,  and  could  not  be,  seized  for  the  ofi'ence.  Ibid. 

121.  If  the  declaration  for  a  statute  penalty 
conclude  against  the  ibrm  of  the  statutes,  where 
the  suit  is  on  a  single  statute,  it  is  good  in  error. 
Rcmack  v.  The  U.  S.  1  Gallis.  C.  C.  R.  263. 

122.  The  original  writ  was  sued  out  in  the 
name  of  the  United  States  of  America,  but  the 
verdict  was  returned,  and  judgment  rendered, 
for  the  "United  States,"  and  not  for  the  United 
States  of  America.  This  is  clearly  amendable. 
Sears  v.  The  U.  S.  1  Gallis.  C.  C.  R.  260. 

123.  A  court  of  error  may  amend  an  error  ap- 
parent upon  the  face  of  the  record,  if  there  be 
sufficient  to  amend  by.     Ibid. 

124.  A  declaration  upon  the  sixty-sixth  section 
of  the  collection  act  of  March  2d,  1799,  ch.  128, 
alleging  that  the  goods  entered,  were  not  re- 
ceived according  to  the  actual  cost  of  the  same, 
at  the  place  of  exportation,  with  design,  &c.,  is 
bad  in  error.  The  offence  created  by  the  sec- 
tion, consists  in  making  an  entry  on  an  invoice, 
below"  the  actual  cost  of  the  goods,  with  design, 
&c.,  and  it  is  immaterial  how  fraudulent  the  ui- 
voice  may  be,  if  the  entry  be  made  according  to 
the  actual  cost.  Goodivin  v.  The  U.  S.  2  Wash. 
C.  C.  R.  493. 

125.  An  information  for  a  statute  forfeiture 
should  conclude  against  the  form  of  the  statute, 
or  at  least  refer  to  some  subsisting  statute,  au- 
thorizing the  forfeiture.  The  Nancy,  1  Gallis. 
C.  C.  R.  67. 

126.  A  mere  conclusion  of  an  information 
against  the  form  of  a  statute,  will  not  cure  the 
defect  of  material  averments,  to  show  that  a  for- 
feiture has  accrued.     Ibid. 

127.  Sufiicient  matter  must  be  alleged  to  show 
that  the  act  done  was  within  the  prohibition  of 
the  statute.     Ibid. 

128.  It  is  not  sufficient  to  withdraw  a  case 
from  the  express  prohibitions  of  one  section  of 
an  act,  that  already  the  same  ofience  is  punished 
by  a  different  section.  If  the  wording  of  both 
sections  clearly  embrace  the  same  case,  which 
is  to  be  held  nugatory?  There  is  no  principle 
at  law  which  authorizes  the  rejection  of  either. 
The  forfeiture  must  be  deemed  correlative  in 
s-uch  cases,  unless  the  legislature  has  made  some 
direct  exception.  The'lndustry,  1  Gallis.  C.  C. 
R.  114. 

129.  If  a  suit  on  a  statute  be  in  the  name  of 
the  United  States  of  America,  and  the  verdict 
find  that  the  defendant  is  indebted  to  the  United 
Slates,  without  the  words,  "of  America,"  it  is 
sufficient.  Sears  v.  The  U.  S.,  1  Gallis.  C.  C.  R. 
257;  Smith  v.  The  U.S.,  1  Gallis.  C.  C.  R.  261. 
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130.  Debt  is,  in  general,  the  remedy  for  penal- 
ties and  forfeitures  on  statutes;  and  yet  it  is  not 
universally  so.  for  the  remedy  follows  the  nature 
of  the  case  ]  and  debt  lies,  only  where,  by 
analogy  to  the  rules  of  the  common  law,  the 
duty  or  penalty  lies  not  in  the  unliquidated 
damages,  but  is  capable  of  being  reduced  to  a 
certainty.  Bullard  v.  Bdl^  1  Mason's  C.  C.  R. 
243. 

131.  The  fourth  section  of  the  act  of  May  15th, 
1820,  ch.  640,  referring  to  the  act  of  April  18th, 
1818,  ch.  352,  and  referring  again  to  the  revenue 
laws  of  the  United  States,  as  to  the  mode  of 
suing  for,  and  recovering  penalties  and  for- 
feitures, &c.,  does  not,  by  implication,  adopt  the 
seventy-first  section  of  the  collection  act  of  the 
2d  JNlarch,  1799,  as  to  the  onus  probandi  being 
thrown  on  the  claimant,  on  seizure  under  the 
act.     The  Abigail,  3  Mason's  C.  C.  R.  331. 

132.  Penalties  under  the  embargo  law  of  1808, 
ch.  8,  are  to  be  sued  for  within  the  time  limited 
by  the  statute  of  limitations,  1790,  ch.  9,  and 
not  by  the  act  of  1799,  ch.  128,  sec.  88,  or  the 
act  of  1804,  ch.  40.  U.  S.  v.  Mayor,  1  Gallis.  C. 
C.  R.  397. 

133.  Where  a  statute,  creating  a  forfeiture 
does  not  prescribe  the  mode  of  demanding  it, 
debt  or  information  will  lie.  Adams  v.  Woods,  2 
Cranch,  336;  1  Cond.  Rep.  408. 

134.  The  act  of  30th  April,  1790,  ch.  36,  sec. 
31,  limiting  prosecutions  on  penal  statutes,  e.v- 
tends  as  well  to  penalties  created  after,  as  be- 
fore that  act,  and  to  actions  of  debt,  as  well  as 
to  informations  for  penalties.     Ibid. 

135.  In  an  action  of  debt  for  a  penalty  imposed 
by  a  statute,  a  sum,  less  than  the  penalty  im- 
posed by  the  statute,  may  be  recovered.  The 
U.  S.  v.  Colt,  1  C.  C.  R.  145. 

136.  Where  a  statute  gives  a  right,  without 
providing  a  .specific  remedy,  the  remeiiy  may 
be  drawn  from  the  abundant  stores  of  the  com- 
mon law.  Kncas  v.  The  Schuylkill  Bank,  4 
Wash.  C.  C.  R.  106. 

137.  The  statute  relating  to  the  settlement  of 
accounts,  prevents  delinquent  olficers  from  de- 
laying the  United  States  by  frivolous  pretences, 
from  obtaining  judgments  at  the  return  terms; 
gives  to  the  defendant  an  opportunity  of  obtain- 
ing the  benefit  of  every  credit  to  which  he  may 
suppose  himself  equitably  entitled  and  which 
has  been  disallowed,  passed  upon  by  a  jury; 
and  guards  the  district  attorney  from  surprise, 
by  informing  him,  through  the  treasury  depart- 
ment, before  the  trial  of  the  credits  which  have 
been  claimed,  and  the  reasons  for  the  rejection 
of  them  ;  all  the  provisions  of  this  statute,  regu- 
lating the  institution  of  suits,  and  the  recovery, 
by  ;udgment,  of  unpaid  balances,  by  delinquent 
public  officers,  are  as  much  a  part  of  their  bonds 
as  if  they  were  recited  in  them ;  and  officers  and 
their  sureties  are,  in  contemplation  of  law,  ap- 
prized of  their  provisions  when  their  bonds  are 
e.vecuted.     The  U.  S.  v.  Hau-kins,  10  Pet.  125. 

ACTION     ON     JUDGMENTS,     DECREES,    AND     RECOG- 
NISANCES. 

138.  Nil  debet  is  a  bad  plea  in  an  action  of 
debt  brought  on  a  judgment  obtained  in  another 
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state.  Armstrong  v.  Carson-s  Executors,  2  Dall. 
R.  302  ;  Mills  v.  Duryee,  7  Cranch,  481 ;  2  Cond. 
Rep. 578. 

139.  The  record  of  a  judgment  in  one  state, 
is  conclusive  evidence  in  another;  although  it 
appears  that  the  suit  in  which  it  was  rendered, 
was  commenced  by  an  attachment  of  property, 
the  defendant  having  afterwards  appeared  and 
taken  defence.  Mayheiv  v.  Thatcher  et  al. 
6  Wheat.  129  ;  5  Cond.  Rep.  34. 

140.  An  action  at  law  will  not  lie  on  the  de- 
cretal order  of  a  court  of  equity.  Hugh  v.  Higgs 
et  Ux.  8  Wheat.  697;  5  Cond.  Rep.  560. 

141.  A  judgment  or  decree  of  a  court  can  be 
used  as  evidence  in  another  suit  only  as  against 
parties  and  privies  ;  and  if,  in  the  new  suit,  there 
are  new  parties  against  whom  the  judgment 
could  not  have  been  used,  had  it  been  adverse, 
they  cannot  introduce  it  in  their  favour.  Baring 
el  al.  v.  Fanning  et  al.  1  Paine's  C.  C.  R.  549. 

142.  In  an  action  upon  a  judgment  in  another 
state,  the  defendant  cannot  plead  any  fact  in 
bar,  which  contradicts  the  record  on  which  the 
suit  is  brought.  Field  v.  Gibbs  et  al.  1  Peters' 
C.  C.  R.  155. 

143.  In  a  recognisance,  the  material  parts  of 
the  obligation  and  the  condition  should  be  set 
forth  in  the  body  of  it ;  so  as  to  admit  of  exten- 
sion, consistently  with  the  terms  of  it.  Dil- 
lingham V.  The  U.  S.,  2  Wash.  C.  C.  R.  422. 

144.  It  is  essential  to  a  breach  of  the  condi- 
tion of  a  recognisance,  that  the  party  who  is  to 
appear  should  be  solemnly  called  before  his  de- 
fault is  entered  :  and  in  an  action  on  the  recogni- 
sance, it  should  be  clearly  proved  that  the  party 
called  was  warned  and  neglected  to  appear.  Ibid. 

145.  A  material  variance  betw^een  the  warrant 
and  the  recognisance  set  forth  in  the  declaration, 
and  that  given  in  evidence,  is  fatal.     Ibid. 

ACTION    or    COVENANT. 

146.  An  action  may  be  sustained  on  a  cove- 
nant of  seisin,  although  the  plaintiff  has  never 
been  evicted  ;  and  the  declaration  need  not  avo 
an  eviction.  Pollard  et  al.  v.  Dwight  et  al 
4  Cranch,  421 ;  2  Cond.  Rep.  157. 

147.  A  trustee  is,  in  general,  suable  only  in 
equity;  but  if  he  choose  to  bind  himself  by  a 
personal  covenant,  he  is  liable  at  law  for  a  breach 
thereof,  although  he  describe  himself  as  cove- 
nanting as  trustee.  In  such  a  case  the  covenant 
binds  him  personally;  and  the  addition  of  the 
words  "as  trustee,"  is  but  matter  of  description, 
to  show  the  character  in  which  he  acts,  for  his 
own  protection,  and  in  no  degree  affects  the 
rights  or  remedies  of  the  other  parties.  Duvalli 
V.  Craig  et  al.  2  Wheat.  45;  4  Cond.  Rep.  25. 

148.  In  an  action  of  covenant,  where  the 
matter  in  a  deed  is  stated  as  inducement  only; 
and  where  the  party  suing  is  neither  a  party,  or 
})rivy  to  the  deed,  a  prefect  is  not  necessary. 
Ibid. 

149.  Where  the  parties  to  a  deed  covenanted 
severally  against  their  own  acts  and  incum- 
brances, and  also  to  warrant  and  defend  against 
their  own  acts,  and  those  of  all  other  persons, 
with  an  indemnity  in  lands  of  an  equivalent 
value,  in  case  of  eviction ;  these  covenants  are 
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independent,  and  it  is  unnecessary  to  allege  irt 
the  declaralion  any  eviction,  or  any  demand  or 
refusal  to  indemnlYy  with  other  lands;  but  it  is 
sufficient  to  allege  a  prior  incumbrance  by  the 
acts  of  the  grantors,  &c.,  and  the  action  may  be 
sustained  on  the  first  covenant  for  pecuniary 
damages.     Ibid. 

150.  Where"  the  grantors  covenant  severally 
against  incumbrances  made  by  them,  it  may  be 
construed  as  e.xlending  to  several  as  well  as  joint 
incumbrances.     Ibid. 

151.  An  averment  of  eviction  under  an  elder 
title,  is  not  always  necessary  to  sustain  an  action 
on  a  covenant  against  incumbrances;  if  the 
grantee  be  unable  to  obtain  possession,  in  con- 
sequence of  an  existing  possession  or  seisin  by 
a  person  claiming  and  holding  under  an  elder 
title,  it  is  equivalent  to  an  eviction  and  a  breach 
of  the  covenant.     Ibid. 

152.  When  in  a  covenant  the  acts  stipulated 
to  be  done,  are  to  be  done  at  different  times,  the 
stipulations  are  to  he  construed  as  independent 
of  each  other.  Goldsborough  v.  Orr,  8  Wheat. 
217;  5  Cond.  Rep.  412. 

153.  A  covenant  under  seal  to  come  to  a  settle- 
ment within  a  limited  time,  and  to  pay  the  ba- 
lance which  might  be  found  due,  is  merely  a 
collateral  agreement,  and  does  not  operate  as  an 
extinguishrnent  of  the  simple  contract  debt :  and 
there  being  no  averment  that  any  such  settle- 
ment had  been  made,  the  covenant  to  pay  the 
balance  did  not  attach  upon  the  demand.  Baits 
V.  Peters  et  al,  9  Wheat.  556  ;  5  Cond.  Rep.  675. 

154.  In  an  action  on  a  covenant  of  warranty 
it  is  necessary  for  the  plaintiff  to  allege  in  his 
declaration,  substantially,  an  eviction  by  title 
paramoant.  Day  ct  al.  v.  Chism.  10  Wheat.  449; 
6  Cond.  Rep.  821. 


instrument  inserted  by  way  of  condition  or  de- 
feasance of  some  collateral  act.  U.  S.  v.  Brown, 
1  Paine,  C.  C.  R.  422. 

161.  So  upon  a  penal  bond,  conditioned  that 
one  should  account  for  public  money,  propert}', 
&c. ;  covenant  will  not  lie  upon  such  condition. 
Ihid. 

162.  But  covenant  will  lie  upon  the  bond 
itself,  in  which  case  the  breach  assigned  musl 
be  the  non-payment  of  the  penalty.     Ibid. 

163.  A  covenant  to  pay  a  ground  rent  runs 
with  the  land,  and  an  action  of  covenant  may 
be  sustained  against  the  assignee  of  the  original 
covenanter,  he  being  in  possession  of  the  land, 
for  the  recovery  of  the  ground  rent.  Hurst  v. 
Rodney,  1  Wash.  C.  C.  R.  375. 

164.  Where  covenant  was  brought  upon  a 
penal  bond  given  to  account  for  public  property, 
&c.,  and  the  breach  assigned  was  for  the  non- 
performance of  the  condition,  this  was,  on  de- 
murrer, adjudged  bad.  The  U.  S.  v.  Brown,  1 
Paine,  C.  C.  R.  422. 

165.  In  Pennsylvania,  according  to  the  prac- 
tice there,  the  defendant  in  an  action  of  covenant 
may  plead  performance,  with  leave  to  give  in 
evidence  any  thing  which  amounts  to  a  legal 
defence;  and  in  such  case  he  may  give  in  evi- 
dence any  thing  which  he  may  plead,  or  which 
may  be  a  legal  defence.  Webster  v.  Warren,  2 
Wash.  C.  CAi.  456. 

166.  The  practice  in  Pennsylvania  does  not 
require  that  notice  shall  be  given  to  the  plaintiff 
of  the  real  defence  which  the  defendant  intends 
to  set  up.     Ibid. 

167.  Where  there  are  mutual  dependent  co- 
venants, the  plaintiff  cannot  support  his  action 
for  a  breach,  without  showing  a  performance  on 
his  part  of  every  affirmative  covenant ;  and  it  is 
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in  which  this  allegation  is  to  be  made  ;  and  an 
averment  that  "  the  said  0.  had  not  a  good  and 
sufficient  title  to  the  said  tract  of  land  ;  and  by 
reason  thereof,  the  said  plaintiifs  were  ousted 
and  di.spopsessed  of  the  said  premises  by  due 
course  of  law,''  is  sufficient.     Ibid. 

156.  Where  the  plaintiffs  in  an  action  of  cove- 
nant declared  both  as  heirs  and  devisees,  without 
showing  in  particular  how  they  were  heirs,  and 
without  setting  out  the  will,  held  not  to  be  a 
fatal  defect,  on  general  demurrer.     Ibid. 

157.  Such  omission  is  cured  by  the  32d  section 
of  the  judiciary  act  of  September  24.  1789,  c.  20. 
Iffid. 

158.  A  covenant  by  an  executor,  on  a  convey- 
ance of  land  to  his  testator,  in  his  capacity  of 
executor,  "and  not  otherwise,"  is  not  binding 
on  him  in  his  individual  capacity,  although  it 
may  itfii  be  binding  on  the  estate  of  the  testator. 
Thayer  v.  Wendall,  1  Gal  lis.  37. 

159.  A  covenant  that  the  premises  sold  were 
in  due  form  of  law  extended,  and  were  taken 
in  e.vecution  to  satisfy  a  debt  due  to  the  testator, 
and  that  all  the  forms  of  law.  relating  to  the 
setting  off.  &c.  have  been  complied  with,  is  a 
covenant  for  the  regularity  of  the  proceedings 
on  the  levy,  and  not  for  the  validity  of  the  title 
to  the  land.     Ibid. 

160.  Covenant  will  not  lie  upon  words  in  an 


such  as  are  negative.     Ibid. 

168.  But  where  the  covenants  are  independ- 
ent, the  defendant  cannot  be  permitted  to  avail 
himself  of  a  breach  of  those  to  be  performed  by 
the  plaintiff.     Ibid. 

169.  If  a  breach  assigned  of  a  covenant  be, 
that  the  state  had  no  authority  to  sell  or  dispose 
of  the  lands ;  it  is  not  a  good  plea,  negativing 
the  breach,  that  the  governor  of  the  slate  was 
legally  empowered  to  sell  and  convey  the  land. 
Fletcher  v.  Peck,  6  Cranch,  87  ;  2  Cond.  Rep.  308. 

170.  In  an  action  of  covenant  on  a  policy  of 
insurance  under  seal,  all  special  matter  of  de- 
fence must  be  pleaded  :  under  the  plea  of  cove- 
nants performed,  the  defendant  cannot  give  evi- 
dence which  goes  to  vacate  the  policy.  Marine 
Ins.  Co.  V.  Hodgson,  6  Cranch,  206  ;  2  Cond.  Rep. 
347. 

171.  In  general  a  sum  of  money  in  gross,  to  be 
paid  for  the  non-performance  of  a  covenant,  is 
considered  as  a  penalty,  and  not  as  liquidated 
damages.  Tayloe  v.  Sandiford,  7  Wheat.  13;  5 
Cond.' Rep.  210. 

172.  A  fortiori,  when  it  is  expressly  regarded 
as  a  penalty.  Where,  in  a  building  contract,  it 
was  covenanted  '-the  said  houses  to  be  com- 
pletely finished  on  or  before  the  24th  of  Decem- 
ber next,  under  a  penalty  of  one  thousand  dol- 
lars in  case  of  failure:"'  it  was  held,  that  this 
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was  not  intended  as  liquidated  damages  for  the 
breach  of  that  single  covenant  only,  but  extend- 
ed to  all  the  covenants  made  by  the  party  in  the 
agreement :  that  it  was  in  the  nature  of  a  penal- 
ty, and  could  not  be  set  off  in  an  action  brought 
by  the  party  to  recover  the  price  of  his  work. 
Ibid. 

173.  An  agreement  to  perform  certain  work  in 
a  limited  time,  under  a  certain  penalty,  is  not  to 
be  considered  as  liquidating  the  damages  which 
the  party  has  to  pay  for  a  breach  of  the  cove- 
nant.    Ibid. 

174.  Query,  Where  a  man  covenants  to  con- 
vey lands,  and  breaks  his  covenant  to  convey,  in 
order  to  avail  himself  of  their  increased  value, 
and  an  action  of  covenant  is  brought  to  recover 
damages  for  the  breach;  if  the  value  of  the 
lands  at  the  time  of  trial  should  not  be  the  stand- 
ard of  damages  ?  Letcher  if  Arnold  v.  Woodson, 
1  Brockenbrough's  C.  C.  Rep.  212. 

175.  But  it  seems  that  where  a  man  contracts 
for  the  sale  of  lands,  without  fraud,  and  it  after- 
wards appears  that  he  had,  in  truth,  no  title;  to 
the  lands  when  the  contract  was  entered  into, 
and  in  consequence  of  his  want  of  title  he  re- 
fuses to  convey;  the  standard  of  damages,  in  an 
action  founded  upon  the  covenant,  is  the  value 
of  the  lands  at  the  time  of  the  contract  entered 
into,  and  not  their  value  at  the  time  of  trial. 
Ibid. 

176.  Whether  the  jury  in  such  a  case  should 
allow  interest  upon  the  value  of  the  lands  at  the 
date  of  the  contract,  must  depend  upon  the  cir- 
cumstances of  the  case,  of  which  they  are  the 
proper  judges;  and  it  is  competent  for  the  de- 
fendant to  give  in  evidence  to  the  jury,  any  cir- 
cumstances tending  to  show  that  interest  should 
not  be  allowed.     Ibid. 

177.  To  avoiil  circuity  of  action,  a  covenant 
may  be  pleaded  as  a  release,  but  it  must  be  a 
covenant  belv.een  those  parties  only ;  and  if  it 
contains  no  words  of  release,  it  shall  not  be  con- 
strued such,  unless  it  gives  the  covenantor  a 
right  of  action  which  will  precisely  countervail 
that  to  which  he  is  liable ;  and  unless,  too.  it  was 
the  intention  of  the  parties  that  the  last  instru- 
ment should  defeat  the  first.  Garnett  Ex.  of 
Brooke  v.  Macon  et  al.,  2  Brockenbrough's  C.  C. 
Rep.  185. 

178.  Action  of  covenant  brought  by  the  plain- 
tiff in  error,  to  recover  the  amount  of  certain 
rents  alleged  to  have  been  due  and  in  arrear 
from  the  defendant  since  the  death  of  his  intes- 
tate, under  an  indenture,  by  which  an  annual 
rent  was  reserved  out  of  the  property  conveyed 
by  the  indenture,  and  which  the  grantee  cove- 
nanted to  pay ;  a  clause  of  re-entry  for  non-paj-- 
ment  of  the  rent  being  contained  in  the  deed. 
By  the  court :  It  is  firmly  established,  that  on  a 
covenant  to  pay  rent,  reserved  by  the  deed 
granting  real  estate  subject  to  the  rent,  the  per- 
sonal representatives  of  the  covenantor  are  liable 
for  the  non-payment  of  the  rent  after  an  assign- 
ment, although  there  may  be  a  good  remedy 
against  the  assignee.  The  laws  of  Virginia  have 
not,  in  this  respect,  narrowed  down  the  respon- 
sibility existing  by  the  common  law  in  England. 
Srotl  v.  LrmVs  Administrator,  7  Peters,  596. 
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1 .  Where  an  Action  of  Debt  lies. 

179.  Where,  by  mistake,  fraud,  or  accident, 
the  tonnage  and  light  duties  payable  by  law  are 
not  paid  by  the  owner  of  the  vessel,  an  actior. 
of  debt  lies  against  him  to  recover  them.  United 
States  V.  Hathaway,  3  Mason's  C.  C.  Rep.  324. 

180.  Debt  will  not  lie  against  a  mere  consignee 
of  a  vessel  for  tonnage,  &c.,  for  he  has  no  inte- 
rest or  special  property  in  her.     Ibid. 

181.  Debt  is  a  sum  of  money  due  by  contract, 
and  is  most  frequently  due  by  a  certain  and  ex 
press  agreement,  which  also  fixes  the  sale  inde 
pendent  of  extrinsic  circumstances.  But  it  it 
not  essential  that  the  contract  should  be  express, 
or  that  it  should  fix  the  precise  amount  to  bt 
paid.  The  United  States  wColt,  1  Peters'  C.  C 
Rep.  115. 

182.  Debt  may  arise  on  an  implied  contract, 
as  for  the  balance  of  an  account  stated,  or  to  re- 
cover back  money  which  a  bailiff  has  paid  more 
than  he  has  received  ;  and  in  a  variety  of  other 
cases,  where  the  law  by  implication  raises  a 
contract  to  pay.     Ibid. 

183.  The  money  may  not  be  fi.\ed  by  the  con- 
tract, but  may  depend  upon  something  extrinsic, 
which  may  be  averred  ;  as  a  promise  to  pay  so 
much  money  as  the  plaintiff  may  expend  in  re- 
pairing of  a  ship,  may  be  sued  for  in  this  form 
of  action,  the  plaintilf  averring  that  he  did  ex- 
pend so  much  money.     Ibul. 

184.  So  on  a  promise  by  the  defendant  to  pay 
his  proportion  of  the  expenses  of  defending  a 
suit  in  which  he  was  interested,  with  an  aver- 
ment that  the  plaintiff  had  expended  so  much, 
and  that  the  defendant's  portion  amounted  to  so 
much.     Ibid. 

185.  An  action  of  debt  may  be  brought  for 
goods  sold  to  the  defendant,  for  so  much  as  they 
are  worth.     Ibid. 

186.  Debt  will  lie  for  use  and  occupation, 
when  there  is  only  an  implied  contract,  and  no 
precise  sum  agreed  upon.     Ibid. 

187.  Debt  may  be  brought  for  a  f^um  capable 
of  being  ascertained  ;  though  not  ascertained  at 
the  time  of  action  brought.     Ibid. 

18S.  Where  indebitatus  assumpsit  is  maintain- 
able, debt  is  also.     Ibid. 

189.  Debt  will  not  lie  for  the  interest  due 
upon  a  loan.     Ibid. 

190.  Debt  will  lie  for  the  penalty  given  by 
statute,  which  is  uncertain,  and  depending  on 
the  amount  to  be  assessed  by  a  jury. 

191.  Debt  will  lie,  in  Maryland,  on  a  promis- 
sory note.  Lindo  v.  Gardner,  1  Cranch,  343;  1 
Cond.  Rep.  328. 

192.  An  action  of  debt  will  lie  by  the  payee 
or  indorser  of  a  bill  of  exchange,  against  the 
acceptor,  where  it  is  expressed  to  be  for  value 
received.  Raborg  ct  al.  v.  Peyton,  2  Wheat. 
385;  4  Cond.  Rep.  173. 

193.  Debt  lies  by  the  payee  of  a  note  against 
the  maker,  where  it  is  expressed  to  be  for  value 
received.     Ibid. 
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194.  Debt  lies  on  every  contract  to  pay  a  sum 
certain.     Ibid. 

195  An  action  at  law  will  not  he  on  a  decre- 
tal order  of  a  court  of  equity.  Hugh  v.  Htggs  et 
ux.  8  Wheat.  697 ;  5  Cond.  Rep.  560 

196.  Debt  lies  in  favour  of  the  holder  of  a  dis- 
honoured bank  note,  against  a  stockholder  of  the 
bank,  to  recover  the  amount  ot  a  note,  under  a 
proviso  in  the  bank  charter,  making  the  stock- 
holders liable  for  such  note  in  case  of  non-pay- 
ment  by  the  corporation.  Massachusetts.  Bul- 
lard  V.  Bell,  1  Mason's  C.  C.  R.  243. 

197.  Debt  is  the  general  remedy  for  penalties 
and  forfeitures  on  statutes,  yet  it  is  not  univer- 
sally so ;  for  the  remedy  follows  the  nature  of 
the  case,  and  debt  lies  only  where,  by  analogy 
to  the  rules  of  the  common  law,  the  duty  or 
penalty  lies  not  in  unliquidated  damages,  but  is 
capable  of  being  reduced  to  a  certainty.     Ibid. 

198.  Debt  does  not  lie  upon  any  collateral  un- 
dertaking, where  the  sum  to  be  recovered  is  un- 
certain, and  sounds  merely  in  damages:  but 
whenever  the  law  upon  any  undertaking,  either 
direct  or  collateral,  gives  the  party  a  title  to  a 
determinate  sum,  which  becomes  his  due  abso- 
lutely, by  the  rules  applied  to  the  contract,  an 
action  of  debt  lies.     Ibid. 

199.  By  the  common  law,  an  action  of  debt  is 
the  general  remedy  for  the  recovery  of  all  sums 
certain,  whether  the  legal  liability  arises  from 
the  contract,  or  be  created  by  statute  :  and  where 
the  debt  arises  by  statute,  an  action  or  informa- 
tion of  debt  is  the  appropriate  remedy,  unless  a 
different  remedy  be  prescribed  by  the  statute. 
U.  S.  V.  Lyman,  1  Mason's  C.  C.  R.  482. 

200.  A  debt,  to  pay  the  duties  imposed  on 
goods,  is  created  by  their  importation  ;  and  an 
action  of  debt  lies  in  favour  of  the  United  States 
against  the  importer  to  recover  the  same,  al- 
though the  goods  may  have  been  smuggled. 
Ibid. 

201.  An  action  of  debt  founded  on  a  statute, 
is  considered  as  an  action  founded  on  a  spe- 
cialty; but  it  is  not  of  equal  dignity  with  a  debt 
due  by  bond.     Ibid. 

202.  The  condition  of  a  bond  being,  that  the 
defendant  should  carry  on  the  business  of  dis- 
tilling cider  brandy  for  seven  years  and  three 
months,  and  keep  an  e.xact  account  of  the  quantity 
distilled,  and  deliver  to  the  plaintifT,  when  de- 
manded, one-tenth  part  thereof,  and  the  defend- 
ant did  carry  on  said  business,  but  kept  no  ac- 
c'ount,  and  delivered  nothing  to  the  plaintiff;  and 
it  was  held  the  plaintiff  could  have  no  action  on 
the  bond  until  the  end  of  the  term.  Cottle  v. 
Payne,  3  Day.  289. 

203.  An  action  of  debt  lies  in  favour  of  the 
Unitt*fl  States  to  recover  the  penalty  given  by  the 
third  section  of  the  embargo  act  of  January  8th, 
1808,  for  bein^-  knowingly  concerned  in  a  foreign 
voyage  in  violation  of.the  act.  U.  S.  v.  Allen,  4 
Day's  Rep.  474. 

204.  If,  in  such  a  case,  the  defendant  plead 
nil  debet,  and  the  issue  be  found  against  him, 
the  jury  and  the  court  will  fi.v  the  amount  of  the 

Ibid 
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205.  If  an  agreement  contain  a  penally,  the    enter  a  remittitur  for  the  balance. 
nlaintifi' may  bring  debt  for  the  same^  and  for  no  |  Colt,  1  Peters'  C.  C.  R.  145. 


more,  or  covenant  and  recover  more  than  the 
penalty.     Martin  v.  Taylor,  1  Wash.  C.  C.  R.  1. 

206.  A  contract  for  the  payment  of  distinct 
sums  of  money,  at  different  times,  is  very  much 
in  the  nature  of  distinct  contracts ;  and  an  action 
of  debt  lies  for  each  sum  as  it  becomes  due. 
Faw  V.  Marstcller,  2  Cranch,  10 ;  1  Cond.  Rep. 
337. 

2.  Pleadings  and  Evidence. 

207.  In  an  action  of  debt  it  is  es.sential  that 
the  declaration  shall  state  the  demand  with  cer- 
tainty. Wilson  V.  Lenox,  1  Cranch,  194  ;  2  Cond. 
Rep.  291. 

208.  In  an  action  of  debt  on  a  protested  bill 
of  e.vchange  in  Virginia,  for  a  specific  sura,  vvhh 
damages,  interest,"and  charges  of  protest,  it  is  a 
fatal  defect  that  the  declaration  does  not  state 
the  amount  of  the  charges  of  protest.     Ibid. 

209.  In  an  action  of  debt,  the  judgment  must 
be  responsive  to  the  writ ;  and  must,  therefore, 
either  be  given  for  ihe  whole  sum  demanded,  or 
e.xhibit  the  cause  why  it  is  given  for  a  less  sum. 
The  requisite  conformity  between  the  writ  and 
judgment  may  be  complied  with  either  by  the 
pleadings,  the  finding  of  the  jury,  or  a  remittitur 
entered  by  the  plaintiff,  either  before  or  after 
verdict,  or  after  demurrer.  Hughes  v.  Union 
Ins.  Co.  of  Baltimore,  8  Wheat.  294;  5  Cond. 
Rep.  443. 

210.  Debt  against  an  e.xecutor  should  be  in 
the  detinet  only,  unless  he  has  made  himself 
responsible  personally,  as  by  a  devastavit ;  but 
an  error  of  this  kind  can  be  taken  advantage  of 
only  on  special  demurrer,  for  it  is  but  matter  of 
form,  and  is  cured  by  the  statute  of  jeofails. 
Childress'  Ex.  v.  Emory  et  al.  Ex.  8  W^ieat.  642  ; 
5  Cond.  Rep.  547. 

211.  In  debt  for  a  penalty  on  a  statute,  the 
declaration  must  conclude  against  the  form  of 
the  statute,  or  it  will  be  bad  on  error.  Cross  v. 
U.  S.  1  Gallis.  26. 

212.  In  debt  for  double  the  value,  under  the 
embargo  law  of  1808,  sec.  3,  ch.  112,  it  is  not 
necessary  to  allege  the  particular  articles  which 
compose  the  cargo,  or  that  the  owner  was  know- 
ingly concerned  in  the  illegal  voyage.     Ibid. 

213.  In  debt  for  a  penalty,  an  averment, 
"whereby  and  by  force  of  the  statutes  of  the 
United  States,  an  action  hath  accrued,"  it  is  not 
a  sufficient  averment  that  the  act  done  was 
against  the  form  of  the  statute.     Ibid. 

214.  In  judgment  in  a  trustee  process  under  the 
law  and  practice  in  the  state  of  Massachusetts, 
it  is  no  defence  in  a  suit  for  the  debt,  if  the 
plaintiff  in  the  trustee  process  has,  by  neglect  to 
comply  with  the  local  laws,  put  his  judgment  in 
a  state  of  suspension,  so  that  execution  can  no 
longer  issue  upon  it,  and  it  cannot  be  renewed 
by  scire  facias.  Fowler  v.  Parker  et  al.  3  Ma- 
son, 324. 

215.  When  debt  is  brought  on  a  covenant  to 
pay  a  certain  sum,  any  variance  of  the  sum  in 
the  deed  will  vitiate;  but  when  the  deed  relates 
to  matter  of  fact  extrinsic,  then,  though  th(5 
plaintitr  demanded  more  than  is  due,  he  may 
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216.  A  declaration  in  debt,  claiming  no  pre- 
cise sum,  is  without  precedent ;  but  the  demand 
of  one  sum  in  the  declaration,  does  not  prevent 
the  recovery  of  a  smaller  sum,  diminished  by 
extrinsic  circumstances.     Ibid. 

217.  In  debt,  a  writ  to  answer  A  B  of  a  plea 
of  debt  of  SIOOO  is  sufficient.  Guioii  v.  MCul- 
loiigh,  North  Carolina  Cases,  78. 

2^18.  Where  an  action  of  debt  has  been  insti- 
tuted in  the  name  of  the  obligor  of  a  bond  for 
the  use  of  another  person,  without  the  consent 
of  the  nominal  plaintiff,  the  proper  course  is  to 
dismiss  the  suit,  and  not  to  render  judgment 
for  the  defendant;  vliich  might,  where  no  spe- 
cial breach  is  assigned,  bar  another  action. 
Corporation  of  Washington  v.  Young,  10  Wheat. 
406  ;  6  Cond.  Rep.  163. 

219.  Nil  debet  is  a  bad  plea  in  an  action  of 
debt,  brought  on  a  judgment  in  another  stale. 
Mills  V.  Diirycc,  1  Cranch.  481;  2  Cond.  Rep. 
578. 

220.  A  declaration  in  debt  for  JfSeO  12s.  \d. 
on  a  decree  in  chancery  for  that  sum,  "with  in- 
terest from  a  certain  day  to  the  day  of  rendering 
the  decree,"  is  fatally  defective.  Fenwick  v. 
Sears''  Administrators,  1  Cranch,  259;  1  Cond. 
Rep.  310. 

221.  Where  the  declaration  in  debt  on  a  bond 
does  not  set  forth  the  condition,  the  want  of  oyer 
of  the  condition,  in  a  plea  of  performance,  is 
fatal.  The  U.  S.  v.  Arthur,  5  Cranch.  257; 
2  Cond.  Rep.  247. 

222.  In  an  action  of  debt  against  the  endorser 
of  a  bill  of  exchange,  under  the  statute  of  Vir- 
ginia, it  is  necessary  to  aver  in  the  declaration 
a  protest  for  non-payment.  Slaciimv.  Pomeroy, 
6  Cranch,  221  ;  2  Cond.  Rep.  351. 

223.  In  an  action  of  debt  on  a  recognisance, 
if  the  declaration,  in  setting  forth  the  recogni- 
sance, states  it  to  be  and  appear,  and  answer  a 
charge  for  beating  one,  and  the  recognisance  was 
to  be  and  appear  for  beating  one  who  died,  the 
variance  is  fatal.  Dillingham  v.  The  U.  S., 
2  Wash.  C.  C.  R.  422. 

224.  In  an  action  on  a  bond,  if  the  condition 
is  not  parcel  of  the  obligation,  as  if  it  be  a  money 
penalty,  and  the  engagement  is  to  deliver  goods, 
it  is  not  necessary  for  the  defendant  to  plead 
encore  prist.  Savary  v.  Goe,  3  Wash.  C.  C.  R. 
140. 

225.  The  declaration  on  an  embargo  bond  de- 
manded $20,000,  and  recited  the  statute  which 
authorizes  the  United  States  to  demand  a  sum 
not  exceeding  $20,000,  and  not  less  than  SlOOO, 
which  it  averred  the  defendant  owed  and  de- 
tained. The  jury  found  a  verdict  for  S40,000 ; 
on  a  motion  to  arrest  the  judament.  the  declara- 
tion was  held  aood .  Uriited  States  v.  Colt,  1  Peters' 
C.C.  R.  145.  ^ 

226.  The  sum  may  depend  on  something  ex- 
trinsic which  may  be  averred,  as  a  promise  to 
pay  so  much  money  as  plaintiff  may  expend  in 
repairing  a  ship,  which  may  be  recovered  in 
debt ;  the  plaintiff  averring  that  the  sum  was 
expended.     Ibid. 

227.  In  an  action  of  debt  brought  in  the  cir- 
cuit court  in  New  Jersey,  on  a  judgment  obtained 
in  Pennsylvania,  one  of  the  defendants  pleaded 
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that  he  had  not  been  served  with  process,  and 
had  not  appeared  in  the  suit  in  which  the  judg- 
ment had  been  awarded.  It  appearing  from  the 
record  that  there  had  been  a  general  appearance 
by  attorney,  and  all  the  pleadings  were  in  the 
names  of  both  defendants,  the  plea  was  adjudged 
defective.  Field  v.  Gibbs  et  al,  1  Peters'  C.  C.  R. 
155. 

228.  A  replication  to  a  plea  of  the  statute  of 
limitations,  which  sets  up  two  distinct  answers 
to  it,  is  bad  for  duplicity.  Craig  v.  Brown, 
1  Peters'  C.  C.  R.  443. 

229.  Action  on  a  bond  executed  by  William 
Carson,  as  paymaster,  and  signed  by  A.  L. 
Duncan  and  John  Carson,  as  his  sureties,  condi- 
tioned that  William  Carson,  paymaster  for  the 
United  States,  should  perform  the  duties  of  that 
office  within  the  district  of  Orleans.  The  breach 
alleged  was  that  W.  C.  had  received  large  sums 
of  money  in  his  official  capacity,  in  his  lifetime, 
which  he  had  refused  to  pay  into  the  treasury 
of  the  United  States.  The  bond  was  drawn  in 
the  names  of  Abner  L.  Duncan,  John  Carson, 
and  Thomas  Duncan,  as  sureties  for  William 
Carson,  but  was  not  executed  by  Thomas 
Duncan.  There  were  no  witnesses  to  the  bond, 
but  it  was  acknowledged  by  all  the  parties  to  it 
before  a  notary  public.  The  defendants,  the 
heirs  and  representatives  of  A.  L.  Duncan,  in 
answer  to  a  petition  to  compel  the  payment  of 
the  bond,  say  that  it  was  stipulated  and  under- 
stood, when  the  bond  was  executed,  that  one 
Thomas  Duncan  should  sign  it,  which  was  never 
done,  and  the  bond  was  never  completed,  and 
therefore  A.  L.  Duncan  was  never  bound  by  it : 
they  also  say,  that,  as  the  representatives  of  A. 
L.  Duncan,  they  are  not  liable  for  the  alleged 
defalcation  of  William  Carson,  because  he  acted 
as  paymaster  out  of  the  limits  of  the  district  of 
Louisiana  ;  and  the  deficiencies,  if  any,  occurred 
without  the  limits  of  the  said  district.  Before 
the  jury  were  sworn,  the  defendants  offered  a 
statement  to  the  court  for  the  purpo.se  of  obtain- 
ing a  special  verdict  on  the  facts,  according  to 
the  provisions  of  the  act  of  the  legislature  of 
Louisiana,  of  1818.  The  court  would  not  suffer 
the  same  to  be  given  to  the  jury  for  a  special 
finding;  because  it  "was  contrary  to  the  practice 
of  the  court  to  compel  a  jury  to  find  a  special 
verdict."  The  judge  charged  the  jury,  that  the 
bond  sued  upon  was  not  to  be  governed  by  the 
laws  of  Louisiana,  in  force  when  the  bond  was 
signed  at  New  Orleans;  but  that  this  and  all 
similar  bonds  must  be  considered  as  having  been 
executed  at  the  seat  of  the  government  of  the 
United  States,  and  to  be  governed  by  the  prin- 
ciples of  the  common  law ;  that  although  the 
copy  of  the  bond  sued  on,  which  was  certified 
from  the  treasury  department,  exhibited  a  scrawl 
instead  of  a  seal,  yet  they  had  a  right  to  pre.sume 
that  the  original  bond  had  been  executed  ac- 
cording to  law ;  and  that  in  the  absence  of  all 
proof  as  to  the  limits  of  the  district  of  New 
Orleans,  the  jury  was  bound  to  presume  that  the 
defalcation  occurred  within  the  district;  and  if 
the  paymaster  acted  beyond  the  limits  of  the 
district,  it  was  incumbent  on  the  defendants  to 
prove  the  fact :     Held,  that  there  was  no  error 
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ill  these  decisions  of  the  district  court  of  Louis- 
iana. This  is  an  official  bond,  and  was  given  in 
pursuance  of  a  law  of  the  United  States.  By 
this  law,  the  conditions  of  the  bond  were  fixed, 
and  also  the  manner  in  which  its  obligations 
should  be  enforced.  It  was  delivered  to  the 
treasury  department  at  Washington,  and  to  the 
treasury  did  the  paymaster  and  his  sureties  be- 
come bound  to  pay  any  moneys  in  his  hands. 
These  powers,  exercised  by  the  federal  govern- 
ment, cannot  be  questioned.  It  has  the  power 
of  prescribing,  under  its  own  laws,  what  kind  of 
security  shall  be  given  by  its  agents  for  a  faithful 
discharge  of  their  public  duties.  And  in  such 
cases  the  local  law  cannot  affect  the  contract,  as 
it  is  made  with  the  government,  and  in  contem- 
plation of  law  at  the  place  where  its  prhicipal 
powers  are  exercised.  Duncan^s  Heirs  v.  2'he 
U.S.,  7  Peters,  435. 

230.  An  action  of  debt  was  instituted  against 
one  of  the  defendants,  in  a  joint  judgment 
against  two  defendants.  The  defendant  sued 
in  the  action,  demurred,  and  the  demurrer  was 
sustained.     Gilman  v.  Kivcs,  10  Peters,  298. 

231.  The  United  Slates  instituted  a  joint  action 
on  a  joint  and  several  bond,  executed  by  a  col- 
lector of  taxes  and  his  sureties.  The  defendant, 
the  principal  in  the  bond,  confessed  a  judgment 
by  cognovit  actionem,  and  the  United  States 
issued  an  execution  against  his  body,  upon  which 
he  was  imprisoned,  and  was  afterwards  dis- 
charged from  confinement  under  the  insolvent 
laws  of  the  United  States.  The  United  States 
afterwards  proceeded  against  the  other  defen- 
dants, and  on  the  trial  of  the  cause  before  a 
jury,  the  principal  in  the  bond,  he  having  been 
released  by  his  co-obligors,  was  offered  as  a 
witness  by  the  defendants,  and  admitted  by  the 
court,  to  prove  that  one  of  the  co-obligors  had 
executed  the  bond  on  condition  that  others  would 
execute  it,  which  they  did  not  do.  This  evidence 
was  properly  admitted.  The  U.  S.  v.  Lcjjlcr, 
11  Peters,  86. 

232.  In  an  action  of  debt  on  a  bond  with  a 
collateral  condition,  nothing  can  be  received  but 
what  the  obligor  is  enlitleil  lo  upon  a  breach  of 
the  condition.  Masscij  v.  Schott,  1  Peters'  C.  C.  R. 
132. 

3.  Detinue. 

233.  If  the  forfeiture  be  of  a  chattel,  an  action 
of  detinue,  not  an  action  of  debt,  is  proper.  Bill- 
iard V.  BclL  1  Mason's  C.  C.  R.  243. 
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1.  General  Rules  and  Principles. 

234.  Upon  a  verdict,  every  assumpsit  alleged 
in  the  declaration  is  to  be  taken  as  a  general 
assumpsit.  Alarinc  Ins.  Co.  of  Alcjundria  v. 
Yoinif:;,  1  Cranch,  332;    1  Cond.' Rep.  326. 

235.  Ill  assumpsit  against  a  consignee  of  goods, 
stating  the  coiitruct  to  be,  ■•  to  sell  the  same  and 
render  a  reasonable  account ;"  damages  for  not 
remitting  When  exchange  was  favourable,  can- 


not be  recovered.     Pope  ct  al.  v.  Barret,  1  Ma- 
son, 117. 

236.  An  action  on  an  open  account  which  has 
been  assigned  to  a  third  person,  is  properly 
brought  in  the  name  of  the  original  creditor ; 
but  the  debtor  may  off-set  in  such  action  all 
payments  made  to  the  assignor  on  account  of 
suc^  claim.  Winchester  v.  Hackley,  2  Cranch, 
342;   1  Cond.  Rep.  415. 

237.  An  endorser  of  a  promissory  note,  pay- 
able to  order,  cannot  in  Virginia  maintain  an 
action  at  law  upon  the  note  against  a  remote 
prior  endorser ;  but  he  may  proceed  in  equity. 
Harris  \.  Johnston,  3  Cranch,  311;  1  Cond.  Rep. 
543. 

238.  When  money  of  the  United  States  has 
been  received  by  one  public  agent  from  another 
public  agent,  whether  it  was  received  in  an  offi- 
cial or  private  capacity,  there  can  be  no  doubt 
but  that  it  was  received  to  the  use  of  the  United 
States ;  and  they  may  maintain  an  action  of 
assumpsit  against  the  receiver  for  the  same. 
The  U.  S.  v.  Btiford,  3  Peter.s,  28. 

239.  The  ancient  doctrine  that  a  corporation 
can  act  in  matters  of  contract  under  its  seal  only, 
has  been  departed  from  by  modern  decisions; 
and  it  is  now  considered  that  the  agents  of  a 
corporation  may,  in  many  cases,  bind  it,  and 
subject  it  to  an  action  of  assumpsit.  Chesapeake 
and  Ohio  Canal  Company  v.  Knapp  and  others,  9 
Peters,  541. 

240.  When  a  special  contract  remains  open, 
the  plaintiff's  remedy  is  on  the  contract;  and  he 
must  set  it  forth  specially  in  his  declaration. 
But  if  the  contract  has  been  put  an  end  to,  an 
action  for  money  had  and  received  lies  to  reco- 
ver any  payment  that  has  been  made  under  it. 
Ibid. 

241.  It  is  a  well  settled  principle,  that  where 
a  special  contract  has  been  performed,  a  plain- 
tiff may  recover  on  the  general  counts.     Ibid. 

2.  Where  an  Action  of  Assumpsit  on  the  Case  will 
lie. 

242.  Assumpsit  will  not  lie  on  a  policy  of  in- 
surance under  seal;  and  the  defect  is  not  cured 
by  a  verdict.  Marine  Jns.  Co.  of  Alexandria  v. 
Young,  1  Cranch,  332;   1  Cond.  Rep.  326. 

243.  Upon  a  special  contiact.  executed  on  the 
part  of  the  plaintiff,  indebitatus  assumpsit  will 
lie  for  the  price.  Bank  of  Columbia  v.  Patterson, 
7  Cranch,  299;  2  Cond.  Rep.  501. 

244.  The  defendant  having  ordered  the  plain- 
tiff to  purchase  salt  for  him,  and  to  draw  on  him 
for  the  amount,  and  he  having  so  purchased,  and 
drawn,  defendant  is  bound  lo  accept  and  pay  his 
bills;  and  if  he  do  not,  plaintiff  may  recover  the 
amount  of  the  bills  and  damages  and  costs  of 
protest,  (if  he  has  paiil  them,)  upon  a  count  for 
money  paid,  laid  out,  and  expended ;  and  the 
bills  of  exchange  may  be  given  in  evidence  on 
that  count.  Riggs  v.  Lindsay,  7  Cianch,  500;  2 
Cond.  Rep.  585. 

245.  If  after  the  protest  of  the  bills,  the  plain 
tiff  sell  the  salt  without  orders,  it  shall  not  pre- 
judice his  right  of  action,  although  he  render  no 
account  of  sales.     Ibid. 

246.  Upon  a  sale  of  land  at  auction,  if  the 
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terms  be  that  the  purchaser  shall  within  thirty 
days  give  his  notes  with  two  good  endorsers; 
and  if  he  shall  fail  to  comply  within  the  thirty 
days,  then  the  land  to  be  resold  on  account  of 
the  first  purchaser;  the  vendor  cannot  maintain 
an  action  against  the  vendee  for  a  breach  of  the 
contract  until  a  resale  shall  have  ascertained  the 
deficit,  although  the  vendee  should  instruct  an 
attorney  to  draw  a  deed  and  insert  his  name  as 
purchaser.  Webster  et  al.  v.  Hoban,  7  Cranch, 
399;  2Cond.Rep.  546. 

247.  A  pronriissory  note  given  by  one  member 
of  a  commercial  company  to  another  member 
tor  the  use  of  the  company,  will  maintain  an 
action  at  law  by  the  promisee  in  his  own  name 
against  the  maker,  notwithstanding  both  parties 
were  partners  in  that  company,  and  the  money 
when  received  would  belong  to  the  company. 
Van  Ness  v.  Forrest,  8  Cranch,  30 ;  3  Cond.  Kep. 
14.  }       '  f 

248.  Where  a  special  agreement  is  open  and 
subsisting  between  the  parties  at  the  time  the 
cause  of  action  arises,  a  general  indebitatus  as- 
sumpsit will  not  lie.  Perkins  v.  Hart,  1 1  Wheat. 
237:  6  Cond.  Rep.  287. 

249.  But  where  the  special  agreement  has 
been  executed  or  otherwise  closed,  a  general 
indebitatus  assumpsit  may  be  maintained  ;  but 
in  such  case  it  is  competent  for  the  defendant 
to  give  in  evidence  the  special  agreement,  for 
the  purpose  of  lessening  the  quantum  of  damages 
to  which  the  plaintiff"  would  be  otherwise  enti- 
tled.    Ibid. 

250.  Nor  will  the  plaintiff  be  precluded  by 
the  circumstance  of  there  being  an  open  and 
subsisting  special  agreement,  from  recovering, 
under  the  general  counts,  a  compensation  for 
services  which  are  not  within  the  scope  of  the 
agreement.     Ibid. 

251.  If  money  be  delivered  by  A  to  B,  to  be 
paid  over  to  C,  although  no  promise  is  made  by 
B  to  C,  yet  C  may  recover  the  money  from  B  by 
an  action  of  assumpsit.  Lawrason  v.  Mason,  3 
Cranch,  492;  1  Cond.  Rep.  605. 

252.  A  certificate  stating  a  debt  to  be  due  by 
the  United  States  to  one  who  had  fraudulently 
claimed  the  same,  was  issued  to  him  by  the 
commissioners  for  settling  continental  claims; 
and  this  certificate  was  afterwards  funded  by 
him,  and  interest  on  the  same  was  paid  to  him. 
The  United  States  instituted  a  suit  for  the  reco- 
very of  the  amount  of  certificates  and  interest 
paid.  Held,  that  the  United  States  were  entitled 
to  recover  in  an  action  of  assumpsit,  they  havin^ 
affirmed  the  certificate.  Fcnemore,  Plaintiff  in. 
Error,  v.  The  U.  S.,  3  Ball.  357;  1  Cond.  Rep. 
162.  ^ 

253.  A  letter  from  the  defendant  to  M..  saying 
he  would  be  security  for  one  hundred  and  thirty 
barrels  of  corn,  payable  in  twelve  months,  will 
maintain  an  action  of  assumpsit  against  the 
writer  of  the  letter,  by  any  person  who,  on  the 
faith  of  this  letter,  shall  have  given  credit  to  M. 
for  the  corn.  Lawrason  v.  Mason.  3  Cranch,  492 ; 
1  Cond.  Rep.  605. 

254.  Where  one  man  receives  money  which 
ought  to  be  paid  to  another,  or  belongs  to  an- 
other, an  action  of  assumpsit  for  money  had  and 
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received,  will  lie  in  favour  of  him  to  whom  of 
right  the  money  belongs;  and  this,  notwith- 
standing it  may  involve  a  trial  of  the  title  to  an 
office,  if  the  party  has  once  been  in  possession. 
Allen  V.  M'Keen,  1  Sumner's  C.  C.  R.  276. 

255.  An  action  of  assumpsit  will  not  lie  in  the 
name  of  a  principal,  on  a  written  contract  made 
by  his  agent  in  his  own  name,  although  the  de- 
fendant may  have  known  the  defendant's  cha- 
racter. A  demurrer  to  the  declaration  was  in 
such  a  case  sustained.  U.S.  v.Parmcle,  1  Paine's 
C.  C.  R.  252. 

256.  Where  the  United  States  are  entitled  to 
a  priority  of  payment,  they  may  bring  an  action 
of  assumpsit  against  the  assignee  for  money  had 
and  received  by  him  under  the  assignment. 
The  U.  S.  v.  Clarke,  1  Paine's  C.  C.  R.  629. 

257.  The  article  omitted  in  the  assignment 
was  a  debt  from  the  assignee  to  the  debtor  of 
the  United  States,  growing  out  of  a  previous 
partnership  between"  them.  After  the  making 
of  the  assignment,  the  assignee  gave  the  debtor 
his  bond  for  the  debt.  Held,  that  if  the  bond 
was  given  for  moneys  of  the  debtor  in  the  as- 
signee's hands  at  the  making  of  the  assignment, 
the  amount  might  be  recovered  in  assumpsit ; 
but  not  if  it  grew  out  of  unsettled  partnership 
concerns.     Ibid. 

258.  Where  assumpsit  is  brought  against  an 
assignee,  and  he  has  funds  which  can  be  reached 
by  the  action,  it  seems  that  he  is  not  entitled  to 
a  deduction  for  his  expenses  incurred  in  pre- 
serving the  property,  and  the  execution  of  hJH 
trust.     Ibid. 

3.  Evidence  in  an  Action  of  Assumpsit. 

259.  Upon  the  issue  of  non  assumpsit,  the  de- 
fendant may  give  in  evidence  the  record  of  a 
former  judgment,  between  the  same  parties,  on 
the  same  cause  of  action.  Yoting  et  al.  v.  Black. 
7  Cranch,  565;  2  Cond.  Rep.  607. 

260.  Under  non  assumpsit,  defendant  may 
give  in  evidence  any  thing  which  shows  that  no 
debt  was  due  at  the  time  the  action  was  com- 
menced; whether  it  arise  from  an  inherent  de- 
fect in  the  original  promise,  or  a  subsequent  dis- 
charge and  satisfaction.  Riggs  v.  Lindsay,  7 
Cranch,  500;  2  Cond.  Rep.  585. 

261.  In  actions  of  assumpsit,  the  contract 
must  be  proved  as  laid;  and  if  the  undertaking 
be  special,  it  must  be  so  stated,  or  the  variance 
Will  be  fatal.  Pope  ct  al.  v.  Be)-ret,  1  Mason,  117. 

262.  A  bill  of  parcels  delivered  by  J.,  stating 
the  goods  as  bought  of  D.  and  J.,  is  not  conclu- 
sive evidence  that  the  goods  were  the  joint  pro- 
perty of  D.  and  J.;  but  the  real  circumstances 
may  be  explained  by  parol.  Harris  v.  Johnston, 
3  Cranch,  311  ;   1  Cond.  Rep.  543. 

263.  In  such  case,  if  part  of  the  goods  were 
the  sole  property  of  D.,  and  the  residue  the  sole 
property  of  J.,  and  J.  had  authority  from  D.  to 
sell  his  part,  J.  may  maintain  an  action  for  the 
whole  in  his  own  name.     Ibid. 

264.  Upon  the  issue  of  non  assumpsit,  the  de- 
fendant may  give  in  evidence  the  record  of  a 
former  judgment,  between  the  same  parties,  on 
the  same  cause  of  action.  Yoitng  et  al.  v.  Black, 
7  Cranch;  565;  2  Cond.  Rep.  607. 
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265.  Under  non  assumpsit,  defendant  may  give 
in  evidence  any  thing  which  shows  that  no  debt 
was  due  at  the  time  the  action  was  commenced, 
whether  it  arise  from  an  inherent  defect  in  the 
original  promise,  or  a  subsequent  discharge  and 
satisfaction.     Ibid. 

266.  Every  thing  which  disaffirms  the  con- 
tract, every  thing  which  shows  it  to  be  void,  may 
be  given  in  evidence  on  the  general  issue  in  an 
action  of  assumpsit.  Craig  it  al.  v.  The  State  of 
Missouri.  4  Peters,  410. 

267.  The  act  incorporating  the  bank  of  the 
commonwealth  of  Kentucky,  contains  a  provi- 
sion by  which  it  is  enacted  that  the  bank  shall 
receive  money  on  deposit  without  being  required 
to  give  an  obligation  under  seal  to  repay  it. 
This  enactment  must  be  construed  with  regard 
to  the  practice  of  banking,  and  the  general  un- 
derstanding of  mankind;  and  must  create  a  lia- 
bility to  the  depositor  by  the  simple  act  of  depo- 
siting, that  is,  an  assumpsit  in  law,  implied  from 
an  act  in  pais,  llie  Bank  of  the  Commonwealth 
of  Kentuckxj  v.  Wister  ct  al.  2  Peters,  324. 

268.  Upon  the  deposit  being  made  in  the  Bank 
of  the  Commonwealth  of  Kentucky,  the  cashier 
gave  under  his  hand  a  certificate  that  "  there 
had  been  deposited  to  the  credit  of  the  plaintiffs 
below,  S7730.81.  which  is  subject  to  their  order 
on  presentation  of  this  certificate."  The  deposit 
was  made  in  the  notes  of  the  bank,  and  when 
the  same  were  deposited,  and  when  demand  of 
payment  was  made,  the  notes  were  passing  at 
one-half  their  nominal  value.  When  the  certi- 
ficate was  presented  to  the  bank,  the  cashier 
offered  to  pay  the  amount  in  notes  of  the  bank, 
but  they  refused  to  receive  payment  in  any  thing 
but  gold  or  silver.  By  the  Court :  The  language 
of  the  certificate  is  expressive  of  a  general,  not 
a  specific  deposit ;  and  the  act  of  incorporation 
is  express,  that  the  bank  shall  pay  and  redeem 
their  bills  in  gold  or  silver.  The  transaction 
then  was  equivalent  to  receiving  and  depositing 
the  gold  or  silver;  if  the  bank  did  not  so  under- 
stand it,  they  mig.ht  have  refused  to  receive  it ; 
and  the  plaintiffs  would  certainly  have  recovered 
the  gold  and  silver,  to  the  amount  upon  the  face 
of  the  bills.     Ibid.'325. 

269.  In  an  action  of  assumpsit,  where  a  part 
of  the  assigned  property  had  been  sold  at  auc- 
tion, under  the  direction  of  the  assignee,  it  was 
held  enough,  prima  facie,  to  show  that  he  had 
received  the  price  for  which  it  was  sold.  The 
United  States  v.  Clarke,  1  Paine's  C.  C.  Rep.  629. 
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1 .  Where  Trespass  will  lie. 

270.  Five  years  adverse  possession  of  a  slave 
in  Virginia  gives  a  good  title,  upon  which  tres- 
pass may  be  maintained.  Brent  v.  Chapman.  5 
Cranch,  358;  2  Cond.  Rep.  279. 

271.  The  commander  of  a  squadron  is  liable 
to  an  action  of  trespass  for  the  conduct  of  those 
who  are  under  his  command,  in  case  of  positive 
or  permissive  orders,  or  of  his  actual  presence 


and  co-operation  in  the  acts.     The  Eleanor.,  2 
Wheat.  345;  4  Cond.  Rep.  149. 

272.  Where  a  capture  has  actually  taken 
place,  with  the  assent,  either  express  or  implied, 
of  the  commander  of  a  squadron,  the  prize  mas- 
ter may  be  considered  as  bailee  to  the  use  of  the 
whole  squadron,  who  are  to  share  in  the  prize 
money;  and  thus  the  commander  may  be  made 
responsible:  but  not  so  as  to  mere  trespasses, 
unattended  with  conversion  to  the  use  of  the 
squadron.     Ihid. 

273.  Owners  of  privateers  are  liable  for  the 
acts  of  the  commanders;  and  the  commander 
of  a  single  ship  is  liable  for  the  marine  trespasses 
of  his  subalterns,  when  acting  within  the  scope 
of  his  commands.     Ibid. 

274.  To  detain  for  examination  is  a  right 
which  a  belligerent  may  exercise  over  every 
vessel,  not  a  national  vessel,  that  he  meets  with 
on  the  ocean;  and  the  belligerent  is  not  answer- 
able for  any  injury  that  casually  results  from  the 
reasonable  exercise  of  this  right.     Ibid. 

275.  The  assumption  of  the  disguise  of  a 
friend  or  an  enemy,  is  a  lawful  stratagem  of 
war;  and  he  who  resorts  to  it  is  not  liable  for 
the  loss  of  the  vessel  occasioned  by  the  crew 
refusing  to  perform  their  duty,  in  consequence 
of  the  stratagem.     Ibid. 

276.  In  an  action  for  a  tort  on  personal  pro- 
perty, possession,  accompanied  by  an  assertion 
of  ownership,  is  prima  facie  evidence  of  proper- 
ty :  documentary  evidence  is  necessary  only  to 
meet  other  testimony.  Bas  et  al.  v.  Steele,  3 
Wash.  C.  C.R.  381. 

277.  An  execution,  after  the  expiration  of  the 
time  within  which  it  is  made  returnable,  is  of  no 
force ;  and  an  arrest  under  it  is  a  trespass. 
Stoijel  V.  Adams  ct  al.  3  Day's  Rep.  1. 

278.  A  circuit  court  cannot  take  cognizance 
of  an  action  of  trespass  quare  clausum  fregit. 
committed  on  lands  within  the  United  States, 
and  out  of  the  district  in  which  the  court  is  held. 
Livingston  v.  Jefferson,  4  Hall's  Am.  L.  Journ.  78. 

279.  An  action  of  trespass  quare  clausum  fre- 
git is  a  local  action.     Ibid. 

280.  To  an  action  of  trespass  for  an  assault 
and  battery,  and  false  imprisonment,  the  defend- 
ant pleaded  that  a  congress  was  held  and  sitting 
during  the  period  of  the  trespasses  complained 
of,  that  the  house  of  representatives  had  resolved 
that  tfie  plaintiff  had  been  guilty  of  a  breach  of 
the  privileges  of  the  house,  and  of  a  high  con- 
tempt of  the  dignity  and  authority  of  the  same, 
and  had  ordercnl  that  the  speaker  should  issue 
his  warrant  to  the  serjeant  at  arms,  commanding 
him  to  take  the  plaintiff  info  custody,  wherever 
to  be  found,  and  to  have  him  before  the  house 
to  answer  to  the  said  charge;  and  that  the 
speaker  did  accordingly  issue  such  a  warrant, 
reciting  the  said  resolution  and  order,  and  com- 
manding the  Serjeant  at  arms  to  take  the  plain- 
tiff into  custody,  &c.  and  delivered  the  said  war- 
rant to  the  defendant  the  serjeant  at  arms.  By 
virtue  of  which  warrant  the  defendant  arrested 
the  plaintiff,  and  conveyed  him  to  the  bar  of  the 
house,  where  he  was  heard  in  his  defence, 
touching  the  matter  of  the  saiil  charge:  and  the 
examination  being  adjourned  from  day  to  day, 
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and  the  house  having  ordered  the  plaintiff  into  ] 
custody,  he  was  accordingly  detained  by  the  de-  1 
fendant,  until   he  was  finally  adjudged    to    be  ' 
guilty,  and  convicted  of  the  charge  aforesaid,  | 
and  ordered  to  be  forthwith  brought  to  the  bar 
and  reprimanded  by  the  speaker,  and  then  dis- 
charged from  custody  ;  and  after  being  thus  re- 
primanded,  was  actually  discharged   from  the 
arrest   and    custody  aforesaid :    Held,   that   the 
matters  set  forth  in  the  plea  amounted  to  a  legal 
juslificatiou.     Anderson  v.  Dunn,  6  Wheat.  204 ; 
5  Cond.  Rep.  69. 

281.  No  action  can  be  maintained,  at  common 
law,  for  an  illegal  capture;  if  the  supposed  tres- 
pass be  a  capture  as  prize,  it  cannot  be  sustained  ; 
for  if  the  decision  of  the  question  of  prize  or  no 
prize  be  involved,  it  exclusively  belongs  to  the 
admiralty.  Sonnaire  et  al.  v.  Keating,  2  Gallis. 
325. 

282.  Every  marine  capture  is  at  the  peril  of 
the  party.  The  captor  must,  therefore,  show 
just  grounds  for  the  violence,  or  he  is  liable  to 
an  action  of  trespass  for  damages  ;  and  before  he 
can  have  a  condemnation  of  the  vessel,  he  must 
prove  the  ship  to  be  enemies'  property.  3Iiller 
ct  al.  V.  The  Resolution,  2  Dall.  Rep.  1. 

283.  An  officer  of  a  belligerent  vessel  of  war 
cannot  be  arrested  or  sued  in  the  neutral  nation, 
at  the  suit  of  or  at  the  instance  of  individuals  for 
any  capture  made  on  the  high  seas,  and  carried 
for  adjudication  into  a  belligerent  port.  The 
United  States  v.  Peters,  3  Dall.  129;  1  Cond.  Rep. 
60. 

284.  A  vessel  belonging  to  citizens  of  the 
United  States,  then  neutral,  being  captured  by  a 
belligerent,  and  run  on  shore  by  the  prize  crew 
to  avoid  recapture  by  the  other  belligerent,  and 
totallj'  lost;  another  prize  vessel  and  cargo, 
within  the  limits  of  the  United  States,  being  at- 
tached by  the  original  American  owner,  an 
agreement  was  made  between  the  parties  that 
the  attached  property  should  be  sold,  and  the 
proceeds  paid  into  court,  to  abide  the  issue  of  a 
suit  instituted  against  the  captors  for  damages: 
Held,  that  the  defendants  being  answerable  for 
the  property  destroyed,  whatever  might  have 
been  the  irregularity  of  attaching  other  property 
of  the  captors,  it  was  completely  obviated  by  the 
agreement.  Del.  Col.  v.  Arnold,  3  Dall.  333;  1 
Cond.  Rep.  150. 

285.  The  owners  of  a  privateer  are  responsible 
for  the  conduct  of  their  agents,  the  officers  and 
crew,  to  all  the  world  :  and  the  measure  of  such 
responsibility  is  the  full  value  of  the  property 
injured  or  destroyed.     Ibid. 

286.  The  commander  of  a  United  States'  ship 
of  war,  if  he  seizes  a  vessel  on  the  high  seas 
without  probable  cause,  is  liable  to  make  resti- 
tution in  value,  with  damages  and  costs,  even 
although  the  vessel  is  taken  out  of  his  possession 
by  a  superior  force  :  and  the  owner  is  not  bound 
to  look  to  the  recaptor,  but  may  abandon,  and 
hold  the  original  captor  liable  for  the  whole  loss. 
Maleij  V.  Shattuck,  3  Cranch,  458  ;  1  Cond.  Rep. 
597.  )  ;         ;  t 

287.  Trespass  lies  against  a  collector  of  militia 
fines,  who  distrains  for  a  fine  imposed  by  a  court 
martial  on  a  person  not  liable  to  militia  duty ; 


the  court  martial  having  no  jurisdiction  of  such 
cases.  Wise  v.  Withers,  3  Cranch,  331;  1  Cond. 
Rep  552. 

288.  W^here  the  captor  transcends  his  powers 
and  rights,  he  becomes  guilty  of  a  marine  tres- 
pass, and  is  amenable  in  damages  for  the  injury 
sustained.  2'he  Anna  Maria,  2  Wheat.  327  ;  4 
Cond.  Rep.  139. 

289.  To  enable  a  plaintiff  to  maintain  trespass 
or  trover  for  an  injury  to  personal  property,  the 
plaintitf  must  have  had,  at  the  time  the  injury 
was  done,  either  actual  or  constructive  posses- 
sion of  the  thing,  as  well  as  a  general  or  con- 
structive property  in  it.  Corfield  v.  Coryell,  4 
Wash.  C.  C.  R.  371. 

290.  Trespass  lie?  against  a  collector  of  taxes 
for  imprisoning  a  party  who  is  taxed  as  an  in- 
habitant of  a  town,  if  he  is  not  an  inhabitant ; 
for  the  assessors  have  no  right  to  tax  a  person 
not  an  inhabitant ;  and  if  they  do.  it  is  an  excess 
of  jurisdiction.  Thruston  v.  Martin,  5  Mason's 
C.  C.  R.  497. 

291.  An  action  of  trespass  on  lands  is  a  local 
action,  and  the  trespasser  is  not  liable  to  an  ac- 
tion unless  he  is  found  within  the  jurisdiction 
where  the  lands  lie.  Livingston  v.  Jefferson,  1 
Brockenbrough's  C.  C.  R.  203. 

2.  PleoAings  in  the  Action  of  Trcs-pass. 

292.  If  a  suit  be  brought  against  the  seizing 
officer  for  the  supposed  trespass,  while  the  suit 
for  the  forfeiture  is  depending,  the  fact  of  such 
pendency  may  be  pleaded  in  abatement,  or  as  a 
temporary  bar  to  the  action.  If  after  a  decree 
of  condemnation,  then  that  fact  may  be  pleaded 
as  a  bar;  if  after  an  acquittal  with  a  certificate 
of  reasonable  cause  of  seizure,  then  that  may  be 
pleaded  as  a  bar;  if  after  an  acquittal,  without 
such  certificate,  the  officer  is  without  any  justifi- 
cation for  the  seizure,  and  it  is  definitively  set- 
tled to  be  a  tortious  act.  Gelston  et  al.  v.  Hoyt, 
3  Wheat.  246;  4  Cond.  Rep.  244. 

293.  If  to  an  action  of  trespass  in  a  state  court 
for  a  seizure,  the  seizing  officer  plead  the  fact 
of  forfeiture  in  his  defence,  without  averring  a 
lis  pendens  or  a  condemnation,  or  an  acquittal 
with  a  certificate  of  reasonable  caUse  of  seizure, 
the  plea  is  bad ;  for  it  attempts  to  put  in  issue 
the  question  of  forfeiture  in  a  state  court.     Ibid. 

294.  The  statute  of  June  5,  1794.  chap.  226, 
sect.  3d,  prohibiting  the  fitting  out  any  ship,  &c. 
for  the  service  of  any  foreign  prince  or  state,  to 
cruise  against  the  subjects,  &c.  of  any  other  fo- 
reign prince  or  state,  does  not  apply  to  any  new 
government,  unless  it  has  been  acknowledged 
by  the  United  States,  or  by  the  government  of 
the  country  to  which  such  new  state  belonged ; 
and  a  plea  which  sets  up  a  forfeiture  under  that 
act,  in  fitting  out  a  ship  to  cruise  against  such 
new  state,  must  aver  such  recognition,  or  it  is 
bad.     Ibid. 

295.  A  plea  justifying  a  seizure  under  this 
statute,  need  not  state  the  particular  prince  or 
state  by  name  against  whom  the  ship  was  in- 
tended to  cruise.     Ibid. 

296.  A  plea  justifying  a  seizure  and  detention 
by  virtue  of  the  7th  sect,  of  the  act.  under  the 
express  instructions  of  the  president,  must  aver 
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that  the  naval  or  military  force  of  the  United 
States  was  employed  for  that  purpose,  and  that 
the  seizor  belonged  to  the  force  so  employed. 
That  section  was  not  intended  to  apply,  except 
to  cases  where  a  seizure  or  detention  could  not 
be  enforced  by  the  ordinary  civil  power,  and 
there  was  a  necessity  in  the  opinion  of  the  pre- 
sident to  employ  naval  or  military  power  for  this 
purpose.     Ibid. 

297.  A  plea  alleging  a  seizure  for  a  forfeiture 
as  a  justification,  should  state  not  only  the  facts 
relied  on  to  establish  the  forfeiture,  but  aver  that 
thereby  the  property  became,  and  was  actually 
forfehed,  and  was  seized  as  forfeited.     Ibid. 

298.  To  trespass  for  taking,  detaining,  and 
converting  property,  it  is  sufficient  to  plead  a 
justification  of  the  taking  and  detaining;  and  if 
the  plaintiff  rely  on  the  conversion,  he  should 
reply  to  it  by  way  of  new  assignment.     Ibid. 

299.  In  a  plea  of  justification  by  the  marshal, 
in  an  action  of  trespass  for  not  levying  an  e.\e- 
cution,,  setting  forth  a  remission  by  the  secretary 
of  the  treasury,  of  the  forfeiture  or  penalty  on 
which  the  judgment  was  obtained,  it  is  not  ne- 
cessary to  set  forth  the  statement  of  facts  upon 
which  the  remission  was  founded.  The  U.S.  v. 
Morris,  10  Wheat.  246;  5  Cond.  Rep.  90. 

300.  It  would  be  useless  and  mere  surplusage 
to  set  forth  the  statement  of  such  facts  in  the 
plea  as  would  not  be  traversable.  The  secre- 
tary of  the  treasury  is  by  law  made  the  exclu- 
sive judge  of  these  facts ;  and  it  is  not  compe- 
tent for  any  tribunal,  collaterally,  to  call  in 
question  the  competency  of  the  evidence,  or  its 
sufficiency  to  procure  the  remission.     Ibid. 

301.  It  is  therefore  sufficient  that  the  plea,  by 
setting  out  the  warrant  at  large,  contains  a  suffi- 
cient averment  that  the  statement  of  facts  had 
been  transmitted  to  the  secretary  of  the  treasury, 
by  the  proper  officer,  as  required  by  the  act  of 
congress,  of  March  3,  1797,  chap.  361.  Story''s 
Laws  U.  S.     Ibid. 

302.  The  plea  of  non  cepit,  puts  in  issue  the 
fact  of  an  actual  taking;  and  unless  there  has 
been  a  wrongful  taking  from  the  possession  of 
another,  it  is  not  a  taking  within  the  issue ;  and 
a  wrongful  detainer  after  a  lawful  taking,  is  not 
equivalent  to  a  wrongful  original  taking.  Meany 
y.Head,  1  Mason,  319. 

>        3.  Damages  in  an  Action  of  Tre.'^pass. 

303.  On  an  illegal  seizure,  the  original  wrong- 
doer may  be  made  responsible  for  the  loss  actu- 
ally sustaineil  in  a  case  of  gro.ss  and  wanton 
outrage  ;  but  the  owners  of  a  privateer,  who  are 
only  constructively  liable,  are  not  bound  to  the 
extent  of  vindictive  damages.  The  Amiable 
Nancy,  3  Wheat.  546:  1  Paine,  C.  C.  R.  Ill; 
4  Cond.  Rep.  322. 

304.  Damages  are  not  recoverable  in  such 
case  for  a  deterioration  of  the  cargo,  not  occa- 
sioned by  the  improper  conduct  of  the  captors. 
Ibid. 

30.5.  The  possible  or  probable  profits  of  an 
unfinished  voyage,  afford  no  rule  to  estimate  the 
damages,  in  a  case  of  marine  trespass.  La 
Amistad  de  Rues,  5  Wheat.  385;  4  Cond.  Rep. 
097. 


306.  The  prime  cost  or  value  of  the  property 
lost,  and,  in  ca.se  of  injury,  the  diminution  in 
value,  by  reason  of  the  injury,  with  interest 
thereon,  affords  the  true  rule  for  estimating 
damages  in  such  a  case.     Ibid. 

307.  An  item  for  the  ransom  of  the  vessel 
and  cargo  which  had  been  subsequently  seized 
by  another  belligerent,  as  alleged,  for  the  want 
of  papers  of  which  the  vessel  had  been  deprived 
by  the  first  captors,  will  not  be  admitted  in  esti- 
mating the  damages.     Ibid. 

308.  In  cases  of  illegal  capture,  where  the 
vessel  and  cargo  have  been  entirely  lost  to  the 
owner,  the  prime  cost  and  interest  is  the  mea- 
sure of  damages ;  in  the  case  of  gross  illegality, 
damages  have  been  confined  to  demurrage  and 
interest  on  the  principal  of  the  captured  property. 
The  Lively,  1  Gallis.  315. 

309.  Where  the  property  has  been  soUl,  and 
no  account  of  sales  has  been  rendered,  the  value 
is  estimated  at  the  prime  cost,  and  ten  per  cent. 
profit;  where  an  account  of  sales  is  rendered, 
that  in  general  is  made  the  measure  of  the 
decree.     Ibid. 

310.  Freight  is  a  proper  item  for  allowance  in 
estimating  the  damages  arising  from  illegal  cap- 
ture, where  the  voyage  has  been  lost,  or  the 
cargo  been  unliveried.     Ibid. 

311.  But  it  is  not  to  be  allowed  where  the 
vessel  has  been  restored  with  the  cargo  on  board, 
and  in  a  situation  capable  of  performing  the 
voyage.     Ibid. 

312.  Supposed  profits  are  not  to  form  an  item 
of  damage  in  case  of  restitution.     Ibid. 

313.  If  captors  wantonly  injure  the  captured 
crew,  the  prize  court  will  award  damages  for 
personal  ill  usage.     Ibid. 

314.  The  extraordinary  expenses  of  vindicat- 
ing the  right  of  the  plaintiff,  such  as  counsel  fees 
and  expenses  of  witnesses,  beyond  the  taxable 
costs,  ought  not  to  be  considered  in  estimating 
damages  in  cases  of  tort.  Whittemore  v.  Cutler, 
1  Galtis.  429. 

315.  W^here  a  capture  has  been  made  after  the 
expiration  of  the  time  within  which,  by  the 
treaty  of  peace,  captures  could  lawfully  be  made, 
the  owners  are  entitled  to  compensation  for  the 
loss  of  the  goods  which  have  been  consumed  or 
destroyed  by  the  captors ;  but  where  the  captors 
have  acted  with  good  faith,  the  damages  are  not 
to  exceed  the  amount  of  the  loss,  and  the  onus 
probandi  is  on  the  claimants.  The  Ulpiano, 
1  Mason,  91. 

316.  In  an  action  against  the  owner  of  a  ves- 
sel, for  an  injury  done  to  the  plaintiff's  goods  by 
the  neglect  of  the  master,  the  proper  measure 
of  damages  is  the  difference  between  the  prime 
cost  and  charges,  and  the  amount  of  the  sales, 
not  the  probable  profits  if  the  goods  had  gone 
safe.  Dusar  v.  Murgatroyd,  1  Wash.  C.  C.  R. 
13. 

317.  Where  a  vessel  has  been  lost  in  conse- 
quence of  an  illegal  capture,  the  value  of  the 
vessel,  the  prime  cost  of  all  the  cargo,  with  all 
charges,  antl  the  premium  of  insurance,  are  to 
be  allowed  in  ascertaining  the  damages  in  an 
action  of  trespass  for  such  illegal  taking.  The 
Anna  Maria,  2  Wheat.  327;  4  Cond.  Rep.  139. 
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318.  If  a  belligerent  captures  and  detains  pro- 
perty, he  does  it  at  his  peril.  Should  the  capture 
and  detention,  on  investigation,  turn  out  to  be 
unwarranted  by  the  law  of  nations,  or  forbid  by 
a  particular  treaty,  he  is  bound  to  make  ample 
compensation  in  damajzes.  Hollingsworthv.'I'he 
Bctsij.  2  Ad.  Decis.  330. 

ACTION    FOR    A    MALICIOUS    PROSECtJTION. 

319.  In  order  to  entitle  the  plaintiff  to  a  re- 
covery in  an  action  for  a  malicious  prosecution, 
he  must  show  afllrmatively  :  fust,  malice  on  the 
part  of  the  defendant ;  and  secondly,  the  want 
of  probable  cause.  If  there  be  no  malice,  and 
yet  no  probable  cause,  or  if  there  is  malice,  but 
at  the  same  time  probable  cause,  the  plaintiff 
cannot  recover.  Muns  v.  Dupont  et  aL.  2  Wash. 
C.  C.  R.  465. 

320.  By  probable  cause,  is  meant  the  e.vistence 
of  circumstances  and  facts,  sutRciently  strong  to 
excite,  in  a  reasonable  mind,  su.spicion  that  the 
person  charged  with  having  been  guilty  was 
guilty  :  it  is  a  case  of  apparent  guilt,  as  contra- 
distinguished from  real  guilt.     Ibid. 

321.  In  an  action  for  a  malicious  prosecution, 
the  advice  and  opinion  of  coun.sel,  as  to  there 
being  a  good  cause  of  action,  given  before  the 
commencement  of  the  suit,  is  admissible  evi- 
dence to  rebut  the  presumption  of  malice  ;  but 
not  if  given  after  suit  brought.  Blunt  v.  Little. 
3  Mason,  102. 

322.  But  it  is  not  evidence,  unless  it  is  shown 
\¥hat  statement  of  facts  was  laid  before  such 
counsel  for  his  advice  and  opinion.     Ibid. 

323.  No  action  for  a  malicious  prosecution  can 
be  sustained,  unless  there  be  both  want  of  pro- 
bable cause,  and  also  malice  in  the  party.  If 
there  be  probable  cause,  proof  of  malice  will  not 
suffice j  but  from  the  want  of  probable  cause, 
malice  may  be  inferred.     Ibid. 

324.  If  a  party,  by  his  folly  or  his  fraud,  ex- 
poses himself  to  well-grounded  suspicions  of 
being  guilty  of  larceny,  there  is  probable  cause 
for  instituting  a  prosecution  against  him  for  the 
crime;  which  is  a  sufficient  defence  in  this  ac- 
tion. It  is  not  necessary,  to  fix  the  crime  of  lar- 
ceny on  the  plaintiff,  to  show  such  probable 
cause.  Wilmarlh  v.  Mountford  et  aL,  4  Wash. 
C.  C.  R.  79. 

325.  Demanding  excessive  bail  when  plaintiff 
has  a  good  cause  of  action;  or  holding  to  bail 
when  there  is  no  cause  of  action,  if  done  vexa- 
tiously;  entitles  the  party  injured  to  an  action 
for  a  malicious  prosecution.  Ray  v.  Law.  1  Pe- 
ters' C.  C.  R.  207. 

326.  If  bail  be  not  demanded,  however  futile 
and  unfounded  the  action  may  be,  as  the  plaintiff 
is  punished  by  the  payment  of  costs,  ami  the  de- 
fendant is  not  materially  injured;  such  an  action 
will  not  lie.     Ibid. 

327.  It  does  not  follow,  from  the  plaintiff's 
failure  to  recover,  that  the  action  was  brought 
with  a  view  to  vex,  and  improperly  to  injure  the 
defendant.     Ibid. 

328.  That  the  plaintiff  had  probable  cause  of 
action,  is  a  sufficient  defence  to  an  action  brought 
against  him  for  a  malicious  prosecution.     Ibid. 

329.  In  order  to  maintain  an  action  for  a  ma- 


licious prosecution,  the  plaintiff  must  prove  that 
the  original  suit  by  the  defendant  was  instituted 
with  malice,  and  without  probable  cause.  With- 
out probable  cause,  malice  may  be  imphed,  ac- 
cording to  the  circumstances  of  the  case.  But 
from  the  most  express  malice,  want  of  probable 
cause  cannot  be  implieil.  Hence  the  plaintiff 
must  prove  malice,  to  sustain  a  suit,  which  must 
be  express  or  implied,  and  that  there  was  a  want 
of  probable  cause.  Murray  v.  AI-Lane,  5  Hall's 
Law  Journal,  514. 

330.  The  question  of  probable  cause  is  one  of 
law  and  fact  mixed  together.  Whether  the  cir- 
cumstances alleged  to  show  the  cause  probable 
or  not,  are  true,  and  did  exist,  is  a  question  of 
fact;  but  whether,  if  true,  they  amount  to  pro- 
bable cause,  is  a  question  of  law,  to  be  decided 
by  the  court.     Ibid. 

ACTION    FOR    DECEIT. 

331.  Action  on  the  case  for  deceit,  in  selling 
a  vessel  as  a  British  vessel,  she  not  being  in  fact 
such.  It  was  held  that  the  plaintiff  was  entitled 
to  damages  to  the  extent  of  the  difleience  of 
value  of  the  vessel  as  sold,  and  her  value  if  her 
real  character  had  been  known ;  and  also  to  such 
damages  as  the  value  of  repairs  made  on  her,  on 
the  faith  of  the  representation  of  her  British  cha- 
racter, which  had  not  been  remunerated  by  her 
earnings,  or  in  any  other  way.  Sherwood  v.  Sut- 
ton, 5  Mason's  C.  C.  R.  1. 

ACTION    OF    TROVER. 

332.  Infancy  is  a  bar  to  an  action  by  an  owner 
against  his  supercargo  for  breach  of  instructions, 
but  not  to  an  action  of  trover  for  the  goods. 
Still,  however,  infancy  may  be  given  in  evidence 
in  an  action  of  trover  upon  the  plea  of  not  guilty, 
not  as  a  bar,  but  to  show  the  nature  of  the  act 
which  is  supposed  to  be  a  conversion.  Vasse  v. 
Smith,  6  Ciaiich,  226:  2  Cond.  Rep.  253. 

333.  The  conversion  is.  in  its  nature,  a  tort, 
and  is  not  within  that  class  of  cases  for  which 
infancy  can  afford  protection.     Ibid. 

334.  An  infant  is  liable  in  trover,  although  the 
goods  were  delivered  to  him  under  contract,  and 
although  they  were  not  actually  converted  to  his 
own  use.     Ibid. 

335.  A  factor  cannot  pledge  the  goods  of  his 
principal  for  his  own  debts;  and  if  he  does,  the 
principal  may,  after  a  demand  and  refusal,  main- 
tain trover  for  them  against  the  pawnee.  Van 
Amringe  v.  Peabody,  1  Mason,  440. 

336.  Replevin  does  not  lie  unless  there  has 
been  an  unlawful  taking  from  the  possession  of 
another.  If,  after  a  bailment  of  goods,  they  are 
unlawfully  converted  or  detained,  detinue  or  tro- 
ver, and  not  replevin,  is  the  remedy.  Meany  v. 
Head,  1  Mason.  319. 

337.  When  a  parly  holding  goods  in  his  pos- 
session adversely,  has  paid  rent  for  the  premises 
in  which  they  are  stored,  it  is  not  necessary  to 
tender  the  rent,  in  order  to  enable  the  owner  of 
the  goods  to  maintain  trover.  Allen  v.  Ogdcn,  1 
Wash.  C.  C.  R.  176. 

338.  If,  upon  a  demand,  the  defendant  said  he 
would  retain  the  goods  demanded,  and  that  he 
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knew  a  suit  would  be  brought;  this  is  evidence 
cf  conversioii.     Ibid. 

339.  To  enable  a  plaintiff  to  maintain  trespass 
on  trover,  for  an  injury  to  personal  property,  the 
plaintiff  must  have  had,  at  the  time  of  the  in- 
jury, either  actual  or  constructive  possession  of 
the  property,  as  well  as  a  general  or  constructive 
property  in  it.  Corfield  v.  Coryell,  4  Wash.  C. 
C.  R.  371. 

340.  In  trover,  a  mere  demand  and  refusal  is 
not,  in  all  cases,  evidence  of  conversion.  Where 
the  demand  is  made  by  an  agent,  and  the  refusal 
is  for  defect  of  authority  in  the  agent,  or  for  re- 
fusal to  show  his  authority,  it  is  not  evidence  of 
a  conversion.  Ahter,  where  there  is  no  request 
to  see  the  authority,  and  the  refusal  to  deliver 
the  property  turns  on  other  and  distinct  grounds. 
Watt  V.  Potter,  2  Mason,  C.  C.  R.  77. 

341.  A  received  goods  from  B  &  C,  on  an 
agreement  that  A  should  take  them  for  sale  from 
place  to  place,  pay  the  invoice  price  for  such  as 
were  sold,  and  return  those  unsold,  being  credit- 
ed with  the  invoice  price  of  the  goods  returned, 
and  he  to  receive  the  surplus  of  the  sales  over 
the  invoice  price.  The  goods  were  pnt  up  in 
New  York,  and  were  brought  into  Pennsylvania 
for  sale,  where  they  were  attached  by  the  cre- 
ditors of  A,  for  debts  due  by  him  before  he  re- 
ceived the  goods.  A  abandoned  the  goods, 
returned  to  New  York,  and  returned  the  invoices 
to  B  &  C.  B  &  C  could  recover  in  trover  against 
the  sheriff  for  taking  the  goods  as  the  property 
of  A.  Merrill  df  Foster  v.  Rinker,  1  Baldwin's 
C.  C.  R.  528. 

ACTION    ON    A    COMMERCIAL    GUARANTEE. 

342.  A  letter  from  the  defendants  to  J.  M., 
saying  they  would  be  his  security  for  one  hun- 
dred and  thirty  barrels  of  corn,  payable  in  twelve 
months,  will  maintain  an  action  of  assumpsit 
against  the  defendants  upon  the  faith  of  the  let- 
ter, in  favour  of  anyone  who  has  given  credit  to 
J.  M.  for  the  corn.  Laivrason  v.  Mason,  3  Cranch 
Rep.  492;   1  Cond.  Rep.  605. 

343.  A  letter  of  credit,  addressed  by  mistake 
to  John  and  Joseph,  and  delivered  to  John  and 
Jeremiah,  will  not  support  an  action  by  John  and 
Jeremiah  for  goods  furnished  by  them  to  the 
bearer,  upon  the  faith  of  the  letter  of  credit.  It 
is  vot  a  written  contract  between  the  plaintiffs 
and  defendants,  and  parol  proof  catmot  be  ad- 
mitted to  make  it  such.  It  is  not  a  case  of  fraud, 
ambiguity  or  mistake,  on  the  part  of  the  plain- 
tiffs. Grant  v.  Naijlor,  4  Cranch,  224  ;  2  Cond. 
Rep.  95. 

344.*'rhe  construction  of  a  letter  of  credit,  or 
guarantee,  must  be  the  same  in  a  court  of  equity 
as  in  a  court  of  law;  and  any  facts  which  might 
be  introduced  in  one  court  to  explain  the  trans- 
action, may  be  introduced  into  the  other.  7^?/.s- 
sell  V.  Clarkh  Executors  et  al.,  7  Cranch,  69;  2 
Cond.  Rep.  417. 

345.  To  charge  one  person  with  the  debt  of 
another,  the  undertaking  must  be  clear  and  ex- 
plicit.    Ibid. 

346.  It  is  the  duly  of  him  who  gives  credit  to 
another,  upon  the  responsibility  or  general  un- 
dertaking of  a  third  person,  immediately  to  give 


notice  to  the  latter  of  the  extent  of  his  engage- 
ment.    Ibid. 

347.  A  fraudulent  representation  will  subject 
the  person  giving  it  to  the  damages  sustained  by 
the  person  trustnig  to  it.     Ibid. 

348.  A  misrepresentation  of  the  solidity  of  a 
mercantile  house,  made  under  a  mistake  of  the 
fact,  without  any  interest,  or  fraudulent  intention, 
is  not  a  sufficient  ground  on  which  an  action  can 
be  sustained  ;  although  the  plaintiff  may  have 
sustained  damage  by  reason  of  such  misrepre- 
sentation.    Ibi'd. 

349.  A  merchant  who  endorses  the  bills  of 
another  on  the  faith  of  the  guarantee  of  a  third 
person,  cannot,  in  case  of  the  insolvency  of  the 
principal  debtor,  and  of  the  guarantee,  resort  to 
a  trust  fund,  created  by  the  principal  debtor  for 
the  indemnity  of  the  guarantee,  for  the  amount 
for  which  the  guarantor  was  liable.     Ibid. 

350.  When  the  guarantor  is  insolvent,  a  court 
of  equity  will  not  decree  the  money  raised  for 
his  indemnity  to  be  paid  to  him,  without  security 
being  first  given  that  the  debt  of  the  principal 
will  be  paid.     Ibid. 

351.  In  case  of  a  warranty  and  indemnity,  a 
judgment  against  the  person  to  be  indemnified, 
if  fairly  obtained,  especially  if  on  notice  to  the 
warrantor,  is  evidence  in  the  suit  against  the 
warrantor,  on  his  contract  of  indemnity.  Clark's 
Executors  v.  Carrington,  7  Cranch.  308;  2  Cond. 
Rep.  507. 

352.  B.,  a  merchant  in  New  York,  wrote  to 
L.,  a  merchant  in  New  Orleans,  on  the  9th  of 
January,  1806,  stating  that  a  ship  belonging  to 
T..  of  P.,  was  ordered  to  New  Orleans,  for  freight, 
and  requesting  L.  to  procure  a  freight  for  her, 
and  to  purchase  and  put  on  board  of  her  five 
hundred  bales  of  cotton,  on  the  owner's  account, 
"for  the  payment  of  shipments  on  owner's  ac- 
count, the  bills  of  T.  on  me,  at  sixty  days,  will 
meet  due  honour."  On  the  13th  of  February 
next,  the  same  request  was  repeated  in  another 
letter,  and  enclosing  a  letter  from  T.  to  L.,  giving 
L.  instructions;  and  T.  continued  to  correspond 
with  L.,  adding,  '■  thy  bills  on  me  for  T.'s  account 
will  meet  due  honour."  On  the  24th  of  July, 
1806,  B.  wrote  again  to  L.  on  the  same  subject, 
adding.  "  the  owners  wish  her  loaded  on  their 
own  account,  for  the  payment  of  which  thy  bills 
on  me  will  meet  due  honour  at  sixty  days'  sight." 
L.  proceeded  to  purchase  and  ship  cotton,  and 
drew  bills  on  T.,  which  were  paid.  He  after- 
wards drew  two  bills  on  T.,  in  New  York,  which 
were  protested  for  non-payment,  he  having  in 
the  mean  time  failed;  and  about  two  years  after- 
wards drew  bills  on  B.  for  the  balance  due,  in- 
cluding the  two  protested  bills,  damages  and 
interest.  Held,  that  the  letters  of  February  13th 
and  July  24th,  contained  no  revocation  of  the 
letter  in  the  undertaking  of  January  9th ;  that 
although  the  bills  on  T.  were  not  drawn  accord- 
ing to  B.'s  assumption,  this  could  only  affect  the 
right  of  L.  to  recover  the  damages  paid  by  him 
on  the  return  of  the  bills,  but  that  L  had  still 
a  right  to  recover  on  the  original  guarantee. 
Held,  also,  that  L.,  by  making  his  election  to 
draw  on  T.,  in  the  first  instance,  did  not  thereby 
preclude    himself   from  resorting  to  B.,  whose 
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undertaking  was,  in  effect,  a  promise  to  furnish 
the  funds  necessary  to  carry  the  adventure  into 
execution.  Held,  also,  that  L.  had  a  ri^ht  to 
recover  trom  B.  the  commissions,  disbursements, 
and  other  charges  of  the  transaction.  Lanusse  v 
Barker,  3  Wheat.  101;  4  Cond.  Rep.  204. 

353.  A  letter  stating,  -'my  son  W.  mentioned 
to  me,  that  in  consequence  of  your  esteem  and 
friendship  for  him,  you  had  caused  and  placed 
property  of  yours  and  your  brother's  in  his  hands 
for  sale,  and  that  it  is  probable,  from  time  to 
time,  you  may  have  considerable  transactions 
together;  on  my  part  I  think  proper  to  guaranty 
to  you  the  conduct  of  my  son,  and  shall  hold 
myself  liable,  and  do  hold  myself  liable  for  the 
faithful  discharge  of  all  his  engagements  to  you. 
both  now  and  in  future,"  will  e.vteud  to  a  part- 
nership debt  incurred  by  W.  to  the  two  brothers. 
Drummond  v.  PrcstJiian,  12  Wheat.  515  ;  6  Cond 
Rep.  620. 

354.  In  such  a  case,  the  record  of  a  judgment 
confessed  by  the  principal,  W.,  to  R.  D.,  as  sur- 
viving partner  of  R.  &  C.  D.,  for  the  amount  of 
the  debt  due  by  W.  to  the  partnership  firm,  was 
held  to  be  admissible  in  evidence,  inter  alia,  to 
charge  the  guarantor  under  his  letter  of  gua- 
rantee.    Ibid. 

355.  A  letter  of  credit  was  written  by  EdmonJ- 
ston,  of  Charleston,   South  Carolina,   to  a  com- 
mercial house  at  Havana,  in  favour  of  J.  and  T 
Robson,  for  fifty  thousand  dollars.  ••'  which  sum 
they  may  invest  through  you  in  the  produce  of 
yoiu  island."    On  the  arrival  of  Thomas  Robson 
in  Havana,  the  house  to  whom  the  letter  of  Mr. 
Edmondston  was  addressed,  was  unable  to  un- 
dertake the  business,  and  introduced  Thomas 
Robson  to  Drake  and  Mitchel,  merchants  at  that 
place,   exhibiting  to  them  the  letter  of  credit 
from  iVIr.  Edmondston.     Drake  and  Mitchel.  on 
the  faith  of  the  letter  of  credit,  and  at  the  re- 
quest of  Thomas  Robson,  made  large  shipments 
of  coffee  to  Charleston,  for  which  they  were   by 
agreement  with  Thomas  Robson,  to  draw  upon 
Goodhue  and   Co.  of  New  York;  at  sixty  days, 
where   insurance    was   to   be    made.      Of   this 
agreement  Edmondston  was  informed,  and  he 
confirmed  it  in  writing.     For  a  part  of  the  cost 
ot    the  coffee   so   shipped,   Drake  and  JMitchel 
drew  bills  on  New  York,  which  were  paid  ;  and 
afterwards,  in  consequence  of  a  chanoe  in  the 
rate  of  exchange,  they  drew  for  the  balance  of 
the  shipments  on  London.     This  was  approved 
of  by  J.  and  T.  Robson,  but  was  not  communi- 
cated to  Edmondston.     To  provide  for  the  pay- 
ment of  the  bills  drawn  on  London  by  Drake 
and  l^Llchel,  the  agents  of  J.  and  T.  Robson  re- 
mitted bills  on  London,  which  were  protested  for 
non-payment;- and  Drake  and  Mitchel  claimed 
trom   Edmondstor,   under  the  letter  of   credit 
payment  of  their  bills  on  London.     Held,  that 
Mr.  Edmondston  was  not  liable  for  the  same. 
±^dmondston   v.   Brake   and   3IUchcl,    5   Peters. 
624 

356  It  would  be  an  extraordinary  departure 
from  that  exactness  and  precision,  which  is  an 
important  principle  in  the  law  and  usaoe  of 
meicnants,  if  a  merchant  should  act  on  abetter 
-it  credit,  such  as  that  in  this  case,  and  hold  the 
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writer  responsible,  without  giving  notice  to  him 
that  he  had  acted  upon  it.     Ibid. 

357.  Action  upon  the  following  letter  of  gua- 
rantee, written  by  the  defendants  and  delivered 
to  the  plaintiffs :  "  Our  friend,  Mr.  Chester  Ha- 
ring,  to  assist  him  in  business,  may  require  your 
aid  from  time  to  time,  either  by  acceptance  or 
endorsement  of  his  paper,  or  advances  in  cash ; 
in  order  to  save  you  from'  harm  in  so  doinu,  we 
do  hereby  bind  ourselves,  severally  and  jointly, 
to  be  responsible  to  you  at  any  time  for  a  sum 
not  exceeding  8000  dollars,  should  the  said  C.  H. 
fail  to  do  so."  One  count  in  the  declaration  was 
for  money  lent,  and  money  had  and  received. 
Held,  that  upon  a  collateral  undertaking  of  this 
sort,  no  such  suit  is  maintainable.  Dotiolass  v 
Reynolds,  7  Peters,  113.  ° 

358.  The  depositions  of  several  witnesses, 
clerks  in  the  counting-house  of  the  plaintiffs, 
were  admitted  on  the  trial  of  the  cause,  in  which 
the  witnesses  stated,  that  they  knew  that  a  letter 
of  credit  was  considered  by  the  plaintitf  as 
covering  any  balance  due  by  C.  H.  to  them,  for 
advances  from  time  to  time,  to  the  amount  of  8000 
dollars;  that  advances  were  made,  and  moneys 
paid  by  them  on  account  of  C.  H.  from  the  time 
of  receiving  the  said  letter,  predicated  on  the 
letter  always  protecting  the  plaintiffs  to  the 
amount  of  8000  dollars;  and  that  it  was  consi- 
dered  in  the  counting-house  as  a  continuing  letter 
of  credit,  and  so  acted  upon  by  the  plaintiffs. 
Held,  that  this  evidence  was  rightly  admitted  to 
establish  that  credit  had  been  given  to  C.  H.  on 
the  faith  of  it,  from  time  to  time,  and  that  it  was 
treated  by  the  plaintiffs  as  a  continuing  gua- 
rantee; so  that  if,  in  point  of  law,  it  was  entitled 
to  that  character,  the  plaintiffs'  claim  might  not 
be  open  to  the  suggestion  that  no  such  advances 
acceptances,  or  endorsements  had  been  made 
upon  the  credit  of  it.  The  evidence  was  not 
open  to  the  objection,  that  it  was  an  attempt,  by 
parol  evidence,  to  explain  a  written  contract. 
Ibid. 

359.  Nothing  can  be  clearer,  upon  principle, 
than  that  if  a  letter  of  credit  is  given,  but  in  fact 
no  advances  are  made  upon  the  faith  of  it,  the 
party  is  not  entitled  to  recover  for  any  debts  due 
to  him  from  the  debtor  in  whose  favour  it  was 
given,  which  have  been  incurred  subsequently 
to  the  guarantee,  and  without  any  reference  to 
it.     Ibid. 

360.  The  guarantee  in  this  case  covered  suc- 
cessive advances,  acceptances  and  endorse- 
ments made  by  the  plaintiffs,  to  the  amount  of 
8000  dollars  at  any  subsequent  times,  toties  quo- 
ties,  whenever  the  antecedent  transactions  were 
discharged.  It  was  a  continuing  guarantee. 
Ibid. 

361.  Every  instrument  of  this  sort  ought  to 
receive  a  fair  and  reasonable  interpretation  ac- 
cording to  the  true  import  of  its  terms.  It  being 
an  engagement  for  the  debt  of  another,  there  is 
certainly  no  reason  for  giving  it  an  expanded 
signification  or  liberal  construction,  beyond  the 
fair  import  of  its  terms.     Ibid. 

362.  The  cases  of  Russell  v.  Clarke's  E.vecu- 
tors,  7  Cranch's  Rep.  69 ;  2  Peters'  Condensed 
Reports,  417;  and  Drummond  v.  Prestman,  12 
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Wheat.  Rep.  515;  6  Cond.  Rep.  620,  cited  and 
approved.     Ibid. 

363.  A  party  giving  a  letter  of  guarantee  has 
a  right  to  know  whether  it  is  accepted,  and  whe- 
ther the  person  to  whom  it  is  addressed  means 
to  give  credit  on  the  footing  of  it,  or  not.  It  may 
be  most  material,  not  only  as  to  his  responsibi- 
lity, but  as  to  future  rights  and  proceedings.  It 
may  regulate,  in  a  great  measure,  his  course  of 
conduct,  and  his  exercise  of  vigilance  in  regard 
to  the  party  in  whose  favour  it  is  given.  Espe- 
cially it  is  important  in  the  case  of  a  continuing 
guarantee,  since  it  may  guide  his  judgment  in 
recalling  or  suspending  it.     Ibid. 

364.  If  this  had  been  the  case  of  a  guarantee 
limited  to  a  single  transaction,  it  would  have 
been  the  duty  of  the  plaintiffs  to  have  given  no- 
tice of  the  advances,  acceptances  or  endorse- 
ments made  under  it,  within  a  reasonable  time 
after  they  were  made.  But  this  being  a  conti- 
nuing guarantee,  in  which  the  parties  contem- 
plate a  series  of  transactions,  and  as  soon  as  the 
defendants  had  received  notice  of  the  accept- 
ance, they  must  necessarily  have  understood 
that  there  would  be  successive  advances,  ac- 
ceptances, and  endorsements,  which  would  be 
renewed  and  discharged  from  time  to  time; 
there  is  no  general  principle  upon  which  to  rest, 
that  notice  of  each  successive  transaction,  as  it 
arose,  should  be  given.  All  that  could  be  re- 
quired would  be,  that  when  all  the  transactions 
under  the  guarantee  were  closed,  notice  of  the 
amount  for  which  the  guarantors  were  responsi- 
ble, should,  within  a  reasonable  time  afterwards, 
be  communicated  to  them.     Ibid. 

365.  A  demand  of  payment  of  the  sum  ad- 
vanced under  the  guarantee,  should  be  made  of 
the  person  to  whom  the  same  was  made;  and 
in  case  of  non-payment  by  him.  notice  of  such 
demand  and  non-payment  should  have  been 
given  in  a  reasonable  time  to  the  guarantors, 
otherwise  they  would  be  discharged  from  the 
guarantee.  By  the  very  terms  of  this  guarantee, 
as  well  as  by  the  general  principles  of  law,  the 
guarantors  are  only  collaterally  liable  upon  the 
failure  of  the  principal  debtor  to  pay  the  debt. 
A  demand  upon  him,  and  a  failure  on  his  part 
to  perform  his  engagements,  are  indispensable 
to  constitute  a  casus  foederis.  The  creditors  are 
not  bound  to  institute  legal  proceedings  against 
the  debtor;  but  they  are  bound  to  use  reasona- 
ble diligence,  to  make  demand,  and  to  give  no- 
tice of  non-payment.     Ibid. 

366.  An  account  was  stated  between  the 
plaintiffs  and  Chester  Haring,  showing  an  appa- 
rent balance  against  Haring  of  22.573  dollars; 
and  at  the  foot  of  the  account  the  plaintifl's  gave 
a  receipt  for  several  promissory  notes,  payable 
at  distant  periods,  dated  on  the  same  day  with 
the  account.  The  notes  were  drawn  by  C.  Har- 
ing. and  endorsed  by  Daniel  Greenleaf.  The 
receipt  stat(;d  that  "the  notes,  when  di.scounted. 
the  ])rocee(ls  to  go  to  the  credit  of  this  account.'"' 
The  notes  were  discounted,  and  the  proceeds 
received  by  the  plaintiffs,  but,  being  unpaid,  they 
were  protested  ;  notice  of  their  non-payment  was 
given  to  the  endorsers,  and  they  were  afterwards 
taken  up  by  the  plaintiffs  as  endorsers  thereof. 


Held,  if  the  plaintiffs  below,  by  their  endorse- 
ments, were  compellable  to  pay,  and  did  after- 
wards pay  the  notes  upon  their  dishonour  by  the 
maker,  and  these  notes  fell  within  the  scope  of 
the  guarantee,  they  might,  without  question,  re- 
cover the  amount  from  the  guarantors.     Ibid. 

367.  He  who  receives  any  note  upon  which 
third  persons  are  responsible  as  a  conditional 
payment  of  a  debt  due  to  himself,  is  bound  to 
use  due  diligence  to  collect  it  of  the  parties 
thereto  at  maturity,  otherwise  by  his  laches  the 
debt  will  be  discharged.     Ibid. 

368.  L.,  at  Memphi.s,  Tennessee,  addressed  a 
letter  to  D.  &  Co.  at  New  Orleans,  stating  that 
N.  &  D.  wished  to  draw  on  them  for  2000  dol- 
lars, saying.  '•  Please  accept  their  draft,  and  I 
hereby  guaranty  the  punctual  payment  of  it." 
In  a  letter  of  the  same  date,  to  one  of  the  firm 
of  N.  &  D.,  he  says,  "I  send  a  guarantee  for 
2000  dollars.  The  balance  I  have  no  doubt  your 
friend  W.  will  do  for  you."  N.  &  D.  drew  a  bill 
on  D.  &  Co.  for  4250  dollars,  which  they  accept- 
ed ;  and,  after  having  paid  the  draft,  they  gave 
notice  to  L.  that  they  looked  to  him  for  the  mo- 
ney. No  notice  was  given  by  D.  &  Co.  to  L. 
that  they  intended  to  accept,  or  had  accepted 
and  acted  upon  the  guarantee,  before  they  paid 
the  draft.  The  drawers  of  the  bill  did  not  reim- 
burse D.  &  Co.  for  any  part  of  it.  An  action  was 
instituted  to  recover  2000  dollars  from  L.,  being 
part  of  the  bill  for  4250  dollars.  Held,  that 
although  the  bill  was  drawn  for  4250  dollars,  the 
guarantee  would  have  operated  to  bind  L.  for  the 
sum  of  2000  dollars  included  in  it,  if  notice  of 
the  acceptance  of  it  had  been  given  by  D.  &  Co. 
to  L. ;  but  having  omitted  to  give  such  notice, 
or  that  they  intended  to  accept,  or  had  accepted 
and  acted  on  the  guarantee,  L.  was  not  liable  to 
D.  &  Co.  for  any  part  of  the  bill  for  4250  dollars. 
Lee  V.  Dick,  10  Peters,  482. 

369.  A  guarantee  is  a  mercantile  instrument, 
and  to  be  construed  according  to  what  is  fairly 
to  be  presumed  to  have  been  the  understanding 
of  the  parties,  without  any  strict  technical  nicety. 
Ibid. 

370.  If  the  guarantee  stood  alone,  unexplained 
by  the  letter  which  accompanied  it,  it  would  un- 
doubtedly be  limited  to  a  specific  draft  for  2000 
dollars,  and  would  not  cover  that  amount  in  a 
bill  for  a  larger  sum:  but  the  letter  which  ac- 
companied it  fully  justifies  the  conclusion,  that 
the  defendant  undertook  to  guaranty  2000  dol 
lars  in  a  draft  for  a  larger  amount.  The  lettei 
and  guarantee  were  both  written  by  the  defend- 
ant, on  the  same  sheet  of  paper,  bear  the  same 
date,  and  may  be  construed  together  as  consti 
tuting  the  guarantee.     Ibid. 

371.  The  decision  of  the  court  in  the  case  of 
Douglass  and  others  v.  Reynolds  and  others,  7 
Peters,  125,  affumed.  In  that  case  the  court 
held,  that  a  party  giving  a  letter  of  guarantee 
has  a  right  to  know  whether  it  is  accepted  ;  and 
whether  the  person  to  whom  it  is  addressed, 
means  to  give  credit  on  the  fooling  of  it  or  not. 
It  may  be  most  material,  not  only  as  to  his  re- 
sponsibility, but  as  to  future  rights  and  proceed- 
ings. It  may  regulate,  in  a  great  measure,  his 
course  of  conduct,  and  his  exercise  of  vigilance 
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in  regard  to  the  party  in  whose  favour  it  is  given. 
Especially  it  is  important  in  case  of  a  continuing 
guarantee,  since  it  may  guide  his  judgment  in 
recalling  or  suspending  it.  This  last  remark  by 
no  means  warrants  the  conclusion  that  notice  is 
not  necessary  in  a  guarantee  of  a  single  transac- 
tion ;  but  only  that  the  reason  of  the  rule  applies 
more  forcibly  to  a  continuing  guarantee.     Ibid. 

372.  The  same  strictness  of  proof,  as  to  the 
time  in  which  notice  of  the  intention  to  act  under 
the  guarantee,  is  to  be  given  to  charge  a  party 
upon  his  guarantee,  as  would  be  necessary  to 
support  an  action  upon  the  bill  itself,  when  by 
the  law  of  merchants  a  demand  upon,  and  refusal 
by  the  acceptors  must  be  proved  in  order  to 
charge  any  other  party  upon  the  bill.  There  are 
many  cases  where  the  guarantee  is  of  a  specific, 
existing  demand,  bj'  a  promissory  note  or  other 
evidence  of  a  debt,  and  such  guarantee  is  given 
upon  the  note  itself,  or  with  a  reference  to  it  and 
recognition  of  it,  when  no  notice  would  be  ne- 
cessary. The  guarantor,  in  such  cases,  knows 
precisely  what  he  guaranties,  and  the  extent  of 
his  responsibility  3  and  any  further  notice  to  him 
would  be  useless.  But  when  the  guarantee  is 
prospective,  and  to  attach  upon  future  transac- 
tions, and  the  guarantor  uninformed  whether  his 
guarantee  has  been  accepted  and  acted  upon  or 
not,  the  fitness  and  justice  of  the  rule  requiring 
notice  is  not  supported  by  considerations  that  are 
unwarrantable.     Ibid. 

373.  Instruments  of  guarantee,  in  commercial 
cases,  should  receive  a  liberal  interpretation,  a 
fair  and  reasonable  interpretation,  so  as  to  attain 
the  object  for  which  the  instrument  is  designed, 
and  the  purposes  to  which  it  is  applied.  Law- 
rence V.  M'-Almont  et  al..  2  Howard,  449. 

374.  A  valuable  consideration,  however  small 
or  nominal,  if  given  or  stipulated  for  in  good 
faith,  is,  in  the  absence  of  fraud,  sufficient  to 
support  an  action  on  any  parol  contract ;  and 
this  is  equally  true  as  to  contracts  of  guarantee, 
as  to  other  contracts.     Ibid.  452. 

375.  Where  a  mercantile  guarantee  is  pre- 
ceded by  a  recital,  definite  in  its  terms,  and  to 
which  the  general  words  obviously  refer,  the 
rule  of  limiting  the  liability  within  the  terms  of 
the  recital,  in  restraint  of  the  general  words,  ap- 
plies. Courts  constantly  refer  to  cases  arising 
on  bonds  with  conditions  for  the  rule  of  construc- 
tion, and  apply  it  to  commercial  guarantees. 
Opinion  of  the  court  per  Catron,  Justice.  Bell 
et  al.  v.  Brown,  1  Howard.  184. 

376.  Letters  of  guarantee  are  usually  written 
by  merchants,  rarely  with  caution,  and  scarcely 
ever  with  precision ;  they  refer,  in  most  cases, 
to  various  circumstances,  and  extensive  com- 
mercial dealings,  in  the  briefest  and  most  casual 
mar.ner,  without  regard  to  form;  leaving  much 
to  inference,  and  their  meaning  open  to  ascer- 
tainment from  extrinsic  circumstances,  and  facts 
accompanying  the  transaction,  without  referring 
to  which  they  could  rarely  be  understood  by 
merchants  or  by  courts  of  justice.  The  at- 
tempt, therefore,  to  bring  them  to  a  stand- 
ard of  construction  founded  on  principles  not 
known  or  regarded  by  writers,  could  not  do 
otherwise   than   produce  confusion.     Such  has 


been  the  consequence  of  attempts  to  subject  this 
description  of  commercial  engagement  to  the 
same  rules  of  interpretation  applicable  to  bonds, 
and  similar  precise  contracts.     Ibid.  186. 

377.  In  an  action  founded  upon  a  letter  con- 
taining this  clause,  "the  object  of  the  present 
letter  is  to  request  you,  if  convenient,  to  furnish 
them  (S.  and  H.)  with  any  sum  they  may  want, 
as  far  as  fifty  thousand  dollars,  say  fiftj-  thousand 
dollars.  They  will  reimburse  you  the  amount, 
together  with  interest,  as  soon  as  arrangements 
can  be  made  to  do  it ;  and  as  our  embargo  can- 
not be  continued  much  longer,  we  apprehend 
there  will  be  no  difficulty  in  this.  We  shall 
hold  ourselves  answerable  to  you  for  the 
amount :"  Held,  this  was  not  an  original,  abso- 
lute undertaking,  but  a  guarantee :  that  it  co- 
vered advances  only  to  S.  and  H.  (who  were  then 
partners)  on  partnership  account,  and  not  ad- 
vances to  either  of  the  parties  separately,  on  his 
separate  account :  that  the  authority  thus  given 
by  the  guarantor  was  revoked  by  a  dissolution 
ot  the  partnership;  and  no  advances  made  after 
a  full  notice  of  such  dissolution,  were  within  the 
guarantee;  that  the  letter  did  not  amount  to  a 
continuing  guarantee  for  money  advanced,  toties 
quoties,  from  time  to  time,  to  the  amount  of  fifty 
thousand  dollars;  but  for  a  single  advance  of 
money  to  that  amount :  that  when  once  advances 
were  made  to  the  amount  of  fifty  thousand  dol- 
lars, no  subsequent  advances  were  within  the 
guarantee,  although  at  the  time  of  such  further 
advances,  the  sum  actually  advanced  had  been 
reduced  below  fifty  thousand  dollars^  by  the  re- 
imbursement of  the  debtors.  Cremer  v.  Higgin- 
son  et  al.,  1  Mason.  323. 

378.  If  upon  a  letter  of  guarantee,  addressed 
to  a  particular  person,  advances  are  made  upon 
the  faith  of  the  guarantee,  it  is  the  duty  of  the 
person  so  making  the  advances  to  give  notice, 
within  a  reasonable  time,  to  the  guarantor,  of  the 
amount  of  the  advances,  and  that  reliance  was 
placed  upon  the  guarantee  to  ensure  the  pay- 
ment; otherwise  the  guarantor  is  discharged 
from  all  responsibility.     Ibid. 

379.  Where  money  is  advanced  to  a  partner- 
ship under  a  guarantee,  and  the  partnership  is 
dissolved,  and  the  debt  then  carried,  at  the  re- 
quest of  the  debtors,  to  their  separate  accounts, 
according  to  their  proportion  of  interest  in  the 
partnership;  and  the  creditor  gives  the  partners 
separately  a  credit  for  such  proportion,  and  dis- 
charges the  partnership  account,  by  carrying  it 
to  such  separate  account,  and  no  notice  is  given 
thereof  to  the  guarantor;  the  latter  is  discharged 
from  all  responsibility.     Ibid. 

380.  If  a  creditor  will  undertake  to  give  a 
new  credit  to  the  debtor,  and  thereby  materially 
to  change  the  situation  of  a  surety,  and.  a  for- 
tiori, of  a  guarantor,  the  latter  is  absolved  from 
all  responsibility,  unless  he  has  notice  of,  and 
becomes  party  to,  the  new  transactions.     Ibid. 

381.  A  guarantee  of  the  notes  of  A  cannot  be 
applied  as  a  guarantee  of  the  notes  of  A  and  B. 
Rvssell  V.  Perkins,  1  Mason,  368. 

382.  The  guarantee  cannot  be  construed  be- 
yond the  plain  and  obvious  import  of  its  lan- 
guage.    Ibid. 
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383.  Upon  a  guarantee  to  the  plaintiff  of  all 
notes  of  A  which  he  should  endorse,  to  the 
amount  of  ten  thousand  dollars,  the  plaintiff  en- 
Jorsed  notes  of  A  to  the  stipulated  amount,  at 
several  banks ;  and  when  the  notes  became  due, 
they  were  taken  up  at  the  banks,  and  new  notes, 
signed  by  A  and  B  his  partner,  and  endorsed, 
were  received  by  the  banks  in  their  stead.  It 
was  held  that  the  guarantee  did  not  apply  to  the 
new  notes,  and  that  by  such  substitution  the  old 
notes  were  extinguished.     Ibid. 

384.  One  who  has  become  surety  for  another 
cannot  recover  the  amount  of  his  responsibility, 
without  showing  that  he  had  paid  it  before  ac- 
tion brought.  Pigou  v.  French,  1  Wash.  C.  C.  R. 
278. 

ACTIOX    ON    A   WARRANTY. 

385.  In  an  action  on  a  covenant  of  warranty, 
it  is  necessary  for  the  plaintiff  to  allege  in  his 
declaration,  substantially,  an  eviction  by  title 
paramount.  Day  et  al.  v.  Chism,  10  Wheat.  449 ; 
6  Cond.  Rep.  181. 

386.  No  formal  words,  however,  are  prescribed 
in  which  this  allegation  is  to  be  made  ;  and  an 
averment  that  the  said  O.  had  not  a  good  and 
sufficient  title  to  the  said  tract  of  land,  and  by 
reason  thereof  the  said  plaintiffs  were  ousted 
and  dispossessed  of  the  said  premises  by  due 
course  of  law,  is  sufficient.     Ibid. 

387.  An  advertisement  of  goods  for  sale,  giv- 
ing them  a  higher  character  than,  upon  exami- 
nation, they  turn  out  to  merit,  will  not  amount 
to  a  warranty,  where  the  purchaser  relies  upon 
his  own  personal  inspection.  Calhoun  v.  Vccchio, 
3  Wash.  C.  C.  R.  165. 

ACTION   OF   ACCOUNT. 

388.  An  account  current,  sent  by  a  foreign 
merchant  to  a  merchant  in  the  United  States, 
and  not  objected  to  for  two  years,  is  deemed  an 
account  stated,  and  throws  the  burden  of  proof 
upon  him  who  received  and  kept  it  without 
objection  Frceland  v.  Heron,  7  Cranch,  147;  2 
Cond.  Rep.  449. 

389.  An  account  closed  by  a  cessation  of  busi- 
ness between  parties  is  not  an  account  stated. 
Mandeville  et  al.  v.  Wilson,  5  Cranch.  15;  2  Cond. 
Rep.  175. 

390.  The  statement  and  discharge  of  an  ac- 
count for  money  lent  and  advanced,  is  no  bar  to 
n  claim  for  any  other  demand  not  included  in 
the  settled  account.  Perkins  v.  Hart's  Executors, 
11  Wheat.  237;  6  Cond.  Rep.  287. 

391.  A  settled  account  is  only  prima  facie 
evidence  of  its  correctness;  it  may  be  impeach- 
ed b^'  proof  of  unfairness,  or  mistakes  in  law  or 
fact :  and  if  it  be  confined  to  particular  items  of 
account,  it  includes  2iothing  in  relation  to  other 
items.     Ibid. 

392.  A  promissory  note  given  and  received  in 
discharge  of  an  open  account,  is  a  bar  to  an  ac- 
tion on  the  open  account,  although  the  note  be 
not  paid,  Shcehy  v.  Mandeville,  6  Cranch,  253; 
2  Cond.  Rt-p.  362. 

393.  In  an  action  of  account  on  a  reference  to 
auditors  under  a  judgment  quod  computet,  all 
articles  of  account  between  the  parties,  incurred 


since  the  commencement  of  the  suit,  are  to  be 
included  by  the  auditors ;  and  the  whole  trans- 
actions between  them  are  to  be  brought  down 
to  the  time  when  they  made  an  end  of  the  ac- 
count. Couscher  v.  Tuolam,  4  Wash.  C.  C.  R. 
442. 

394.  In  such  an  action,  the  report  of  the  au- 
ditors is  not  objectionable,  stating  "  that  plaintiff 
has  no  legal  demand  against  the  defendant  at 
present,"  on  the  ground  that  it  is  not  certain  and 
final.  But  it  is  objectionable,  because  the  report 
does  not  state  the  account ;  which  should  always 
be  done  in  the  judgment,  quod  computet.    Ibid. 

395.  In  an  action  of  account,  the  defendant 
pleaded  plene  computassit.  The  plaintiff  had 
consigned  to  him  a  quantity  of  goods  to  sell  on 
commission,  and  the  defendant  had  agreed  to 
return  those  unsold.  He  sold  a  part,  and  returned 
to  the  plaintiff  an  account,  in  which  he  debited 
himself  with  all  the  goods,  and  credited  the 
sales,  leaving  a  large  balance  of  goods  unsold 
and  not  returned.  Held,  that  the  plea  was  not 
maintained,  the  account  rendered  not  amounting 
to  a  full  accounting,  so  long  as  part  of  the  goods 
remained  unsold,  and  not  returned.  The  plain- 
tiff could  not  have  maintained  an  action  of  in- 
simul  computassit,  for  the  balance  of  the  account. 
Read  v.  Berlrand,  4  Wash.  C.  C.  R.  556. 

396.  An  action  upon  an  open  account,  which 
has  been  assigned  to  a  third  person,  is  properly 
brought  in  the  name  of  the  original  creditor. 
But  in  the  action  the  debtor  may  set  off  all  pay- 
ments made  to  the  assignor,  and  claims  against 
him.  Winchester  v.  Hackley,  2  Cranch's  Rep. 
342;   1  Cond.  Rop.  415. 

397.  It  is  a  good  plea  to  an  action  at  law  for 
an  account,  that  the  defendant  has  accounted 
before  suit  brought  to  the  person  fiom  whom  the 
money  had  been  received,  or  to  the  person  to 
whom  he  was  bound  to  account  for  it.  or  directed 
to  pay  it ;  or  that  the  money  had  been  received 
for  an  object  which  had  been  accomplished ;  or 
that  he  never  was  the  bailiff  or  receiver  of  the 
plaintiff  to  render  an  account.     Baker  v.  Biddle, 

1  Baldwin's  C.  C.  R.  418. 

398.  No  account  against  the  master  of  a  ves- 
sel is  chargeable  to  the  master,  unless  it  is  pre- 
sented in  a  reasonable  time,  so  that  the  master 
may  charge  it  to  the  owners  before  settling  his 
accounts  with  them.  Bains  v.  I'he  Schooner  James 
and  Catharine,  I  Baldwin's  C.  C.  R.  544. 

ACCOUNT    RENDER. 

399.  Where  the  declaration  in  account  render, 
states  a  case  in  which  the  action  might  be  sus- 
tained at  common  law,  and  the  evidence  shows 
it  to  be  a  case  of  one  tenant  in  common  suing 
another,  the  variance  is  fatal.    Jordan  v.  Wilkins, 

2  Wa.sh.  C.  C  R.  483.      , 

400.  If  the  declaration  charge  the  defendant. 
as  bailiff  of  certain  goods  of  the  plaintiff",  to 
make  profit  for  the  plaintiff,  and  as  receiver  of 
certain  sums  of  money  of  the  plaintiff,  from  A  B, 
and  the  evidence  is  of  money  received  on  the 
joint  account  of  plaintiff  and  defendant,  as  part- 
ners, the  variance  is  fatal.     Ibid. 

401.  If  the  plaintiff  means  to  proceed  upon 
the  statute  of  Anne,  he  must  state  his  case  truly 
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in  the  declaration,  and  according  to  the  circum- 
stances of  the  same.     Ibid. 

402.  A  judgment  of  quod  computet,  in  account 
render,  is  an  interlocutory  judgment,  from  which 
no  writ  of  error  will  lie  ;  and,  therefore,  com- 
pletely within  the  control  of  the  court  in  which 
it  is  rendered,  and  may  be  opened  at  a  term  sub- 
sequent to  that  in  which  it  was  entered.  Kitchen 
V.  Strawbridge,  4  Wash.  C.  C.  R.  84. 

ACTION    OF    EJECTMENT. 
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1.  General  Principles. 

403.  The  court  will  not  compel  the  defendant 
in  an  ejectment  to  proceed  to  trial,  until  the 
costs  of  a  former  suit,  in  which  the  plaintifThad 
been  nonsuited,  had  been  paid.  HursVs  Lessee 
V.  Jones,  4  Dallas'  Rep.  352. 

404.  In  ejectment  at  least,  if  not  in  every  pos- 
sible case,  the  decision  of  the  Supreme  Court 
must  conform  to  the  state  of  rights  of  the  parties 
at  the  time  of  its  own  judgment ;  so  that  a  treaty, 
although  ratified  subsequent  to  the  decision  of 
the  court  appealed  from,  becomes  a  part  of  the 
law  of  the  case,  and  must  control  the  decision. 
Fairfax  v.  Hunter's  Lessee,  7  Cranch,  603,  632  : 
2  Cond.  Rep.  622.  )        ;         .. 

405.  In  general  a  recovery  in  ejectment,  like 
other  judgments,  binds  oiilv  parties  and  privies. 
Chnac  ct  al.  v.  Reinickcr,  1 1"  Wheat.  280 :  6  Cond. 
Rep.  310.  ' 

406.  The  general  rule  is,  that  remedies,  in 
respect  to  real  property,  are  to  be  pursued  ac- 
cording to  the  le.\  loci  rei  sitaj.  Eobinson  v. 
Campbell,  3  Wheat.  212;  4  Cond.  Rep.  235. 

407.  The  action  of  ejectment  is  a  possessory 
action  ;  and  the  plaintilT,  to  entitle  himself  to 
recover,  must  have  the  rioht  of  possession: 
whatever  takes  away  the  right  of  possession, 
will  deprive  him  of  the  remedy  by  ejectment. 
Cttij  of  Cincinnati  v.  While,  6  Peters.  431. 

2.  Mlien  Ejectment  will  lie. 

408.  In  Pennsylvania,  a  party  may  recover  an 
ejectment  upon  an  equitable  t'itle;  such  title  is 
considered  as  giving  a  legal  rit'ht  of  entry.  The 
right  having  become  an  estabhshed  legal  riaht. 
and  having  incorporated  itself  as  such  with  pro- 
perty and  tenures,  it  remains  a  legal  right,  not- 
withstanding any  new  distribution  of  'powers, 
and  must  be  reg,nrded  by  the  common  law  courts 
of  the  United  States,  as  a  rule  of  decision.  Simms' 
Lessee  v.  Irvme,  3  Dall.  425  :   1  Cond.  Rep.  198. 

409.  In  Vermont,  tenants  in  common  mav 
mamtain  a  joint  action  of  ejectment.  Hicks  et 
at.  V.  Rofrers,  4  Cranch,  165;  2  Cond.  Rep.  69. 

410.  Orie  tenant  in  common  cannot,  in  ge- 
neral, maintain  an  action  of  ejectment' a"-ainst 
his  co-tenant,  without  an  actual  ouster.  ~ Bar- 
nitz'  Lessee  v.  Caseij,  7  Cranch.  456  :  2  Cond. 
Rep.  561.  ' 
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411.  It  is  not  necessary  that  an  e.\ecutor  of  a 
will  made  in  Virginia,  devising  land  in  Kentucky 
to  him,  should  take  out  letters  testamentary  in 
Kentucky,  to  enable  him  to  maintain  ejectment 
for  the  land.  Doe  v.  M'Farland  ct  al,  9  Cranch, 
151:  3  Cond.  Rep.  317. 

412.  The  remedies  in  ejectment,  in  the  courts 
of  the  United  States,  are  to  be  at  common  law 
or  equity ;  not  according  to  the  practice  of  the 
state  courts,  but  according  to  the  principles  of 
common  law  and  equity,  as  distinguished  and 
defined  in  England.  Therefore,  a" title  which 
upon  general  principles,  is  merely  equitable' 
will  not  support  an  ejectment  unless  the  statutes 
of  the  state  have  changed  it  into  a  legal  title. 
Robinson  V.  Campbell,  3  Wheat.  212;  4  Cond 
Rep.  235. 

413.  But  when,  by  the  statutes  of  a  state,  a 
title,  which  would  otherwise  be  deemed  merely 
equitable,  is  recognised  as  a  legal  title,  or  a 
title  which  would  be  good  at  law,  is,  under  cir- 
cumstances of  an  equitable  nature,  declared 
void ;  the  rights  of  the  parties  may,  in  such  a 
case,  be  as  fully  considered  in  a  suit  at  law  in 
the  courts  of  the  United  States,  as  they  would 
be  in  any  state  court.     Ibid. 

414.  A  conveyance  by  the  plaintifT-s  lessor 
during  the  pendency  of  an  action  of  ejectment, 
can  operate  only  on  his  reversionary  interests' 
and  cannot  extinguish  the  prior  lease.  The  ex- 
istence of  such  a  lease  is  a  fiction,  but  it  is  up- 
held for  the  purposes  of  justice.  If  it  expire 
during  the  pendency  of  a  suit,  the  plaintiff  can- 
not recover  his  term  in  law,  without  piocurintr 
an  enlargement  of  it  by  the  court ;  and  can  pro"! 
ceed  only  for  antecedent  damages.     Ibid. 

415.  Where  the  defendant,  in  an  action  of 
ejectment  brought  in  North  Carolina,  for  lands 
in  that  state,  has  been  in  possession  under  title 
in  himself,  and  those  under  whom  he  claims,  for 
a  period  of  seven  year,?,  and  upwards,  such  pos- 
session is  by  the  statute  of  limitations  of  that 
state,  a  conclusive  legal  bar  against  the  action 
by  an  adver.«e  claimant;  unless  such  a  claimant 
bring  himself,  by  positive  proof,  within  some  of 
the  disabilities  provided  for  by  that  statute.  In 
the  absence  of  such  proof,  the  title  shown  by 
the  party  in  po.?session  is  so  complete  as  to 
prove,  in  an  action  upon  a  covenant  against  in- 
cumbrances, that  a  recovery  obtained  by  the 
adverse  claimant,  was  not  by  a  paramount  leijal 
title.  Somervillc's  Executors  v.  Hamilton.  Wheat 
230;  4  Cond.  Rep.  436. 

416.  Notice  of  an  ejectment  suit,  or  defence 
of  the  suit,  by  a  person  not  tenant  in  possession 
or  defendant  on  record,  does  not  make  him  party 
to  the  suit  in  contemplation  of  law.  so  as  to 
conclude  his  rights.  Chirac  v.  Reinicker.  11 
Wheat.  280;  6  Cond.  Rep.  310. 

417.  In  an  action  of  ejectment  brought  against 
a  third  person,  he  cannot  object  that  the  title  of 
the  lessor  of  the  plaintiff,  founded  on  a  convey- 
ance by  a  trustee  of  the  legal  estate,  is  invalid, 
because  in  making  it  the  trustee  had  abused  his 
trust.  Even  those  who  may  be  injured  can 
have  redress  only  in  equity.  '  Lessee  of  Bayard 
V.  Colefax,  4  Wash.  C.  C.  R.  38. 
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3.  Pleadings  and  Practice  in  the  Action  of 
Ejectment. 

418.  la  ejectment,  an  amendment,  so  as  to 
enlarge  the  term  laid  in  the  declaration,  will  be 
permitted  in  the  discretion  of  the  court  j  but 
where  a  court  refuses  to  allow  such  amendment, 
it  is  no  ground  for  writ  of  error.  Den  ex  dcm. 
ofWalden  v.  Craig,  9  Wheat.  576  j  5  Cond.  Rep. 
687. 

419.  Motion  in  arrest  of  judgment  because 
the  declaration  against  the  ca.«ual  ejector  was 
wrongly  entitled,  and  for  other  defects  in  it,  was 
refused,  because  the  declaration  de  novo  to 
which  defendant  had  pleaded  was  right.  Lessee 
of  Huidekoopcr  v.  Burrowes,  1  Wash.  C.  C.  R. 
109. 

420.  An  outstanding  legal  estate  cannot,  in 
Pennsylvania,  be  set  up  to  bar  a  plaintiff  entitled 
to  the  equitable  estate.  Lessee  of  Dclanccy  v. 
M-Kcan,  1  Wash.  C.  C.  R.  354. 

421.  After  a  judgment  has  been  obtained  in 
Pennsylvania,  in  an  action  of  ejectment  for  the 
non-payment  of  rent,  and  possession  has  been 
delivered;  the  court  will  not,  on  motion,  restore 
the  possession,  on  tender  of  the  rent  due,  parti- 
cularly when  the  amount  due  is  disputed  be- 
tween the  parties.  Lessee  of  Camac  v.  Allwine, 
1  Wash.  C.  C.  R.  466. 

422.  An  action  of  ejectment  cannot  be  main- 
tained in  the  circuit  court  in  Pennsylvania,  upon 
an  equitable  title  alone.  Carson's  Lessee  v.  Bou- 
dinot,  2  Wash.  C.  C.  R.  33. 

423.  The  return  of  the  marshal  of  service  of 
the  declaration  in  ejectment,  stating  that  he  had 
served  it  on  H.  and  C.  on  the  premises,  by  show- 
ing it  to  H.  and  delivering  a  copy  at  the  dwell- 
ing-house of  H.  and  C.  on  the  premises,  said  C. 
being  absent,  and  the  copy  left  in  the  presence 
of  his  wife;  is  defective,  in  not  stating  that  a 
copy  of  the  declaration  was  delivered  to  H.,  and 
another  to  the  wife  of  C  ,  and  that  the  notice  was 
read  and  explained  to  ihem.  It  should  also  have 
stated  that  H.  and  C.  were  tenants  in  common. 
Lessee  of  Campbell  v.  Harper  ct  al.j  3  Wash.  C. 
C.  R.  356. 

424.  If  both  tenants  inhabit  one  house,  and 
this  appears  by  the  return,  it  is  sufficient  to  de- 
liver one  copy.     Ibid. 

425.  Affidavit  of  service  is  necessary  only 
where  it  is  not  done  by  an  officer  of  the  court. 
Ibid. 

426.  It  is  regular  to  take  a  rule  upon  the  ten- 
ant in  possession  to  appear  on  some  day  during 
the  court  to  which  the  declaration  is  returned, 
and  to  sign  judgment  if  such  appearance  is  not 
entered  within  the  term  i)rescribed  ;  reserving, 
howevcK,  to  the  tenant  the  right  to  iiave  the 
judgment  vacated,  if  an  appearance  be  entered 
afterwards,  and  during  the  same  term,  if  the 
session  should  continue  beyond  the  period  stated 
in  the  rule.     Ibid. 

427.  It  is  not  necessary  that  such  rule  should 
be  served  on  the  tenant.     Ibid. 

428.  The  correct  rule  relative  to  joining  par- 
ties in  an  ejectment,  is  stated  in  5  Johns.  Rep. 
278;  that  where  two  or  more  persons,  holding 
separate  and  distinct  possessions  of  tlte  land  sued 


for,  are  united  in  the  same  declaration,  jointly 
enter  into  the  same  common  rule,  and  plead 
jointlj',  judg-ment  may  be  given  against  them 
separately,  if  their  separate  possessions  are  found 
by  the  jury:  and  there  is  no  difference  whether 
the  separate  possession  of  each  defendant  is 
found  by  the  jury,  or  stated  in  the  demurrer  to 
evidence  Lessee  of  Bayard  v.  Colefax  et  al.,  4 
Wash.  C.  C.  R.  38. 

429.  Pending  the  action,  the  premises  were 
sold  under  a  mortgage,  and  purchased  by  M.,  to 
whom  the  defendant,  for  a  valuable  considera- 
tion, delivered  possession,  and  afterwards  went 
to  the  clerk's  office  and  confessed  judgment ;  on 
which  a  habere  facias  was  issued,  and  possession 
delivered  to  the  plaintiff.  On  motion,  the  judg- 
ment and  execution  were  set  aside,  and  the  cause 
reinstated  ;  but  as  the  substitution  of  M.  as  the 
defendant  would  have  ousted  the  court  of  its 
jurisdiction,  the  court  ordered  that  the  suit  should 
stand  in  the  name  of  the  original  parties,  and  that 
M.  should  give  security  for  costs,  &c.  Lessee 
of  Thomas  v.  Nctvton,  1  Peters'  C.  C.  R.  444. 

430.  To  a  scire  facias  to  revive  a  judgment  in 
ejectment,  for  the  term  and  damages,  the  de- 
fendant cannot  plead  a  conveyance  by  the  lessor 
of  the  plaintiff,  made  subsequent  to  the  judg- 
ment. Lessee  of  Penn  v.  Klyne  ct  al.,  1  Peters' 
C.  C.  R.  446. 

431.  If  the  plaintiff  in  ejectment  declares  for 
the  whole,  he  may  recover  a  part ;  or  he  may  in 
a  declaration  for  part,  recover  less.  Thus  he 
may  recover  less,  but  he  cannot  recover  more 
than  is  described  in  the  declaration.  Lessee  of 
Patton  V.  Cooper,  1  Cooke's  Rep.  133. 

432.  A  count  in  a  declaration  in  ejectment,  on 
a  demise  from  a  different  party,  asserting  a  dif- 
ferent title,  is  not  distinguishable,  so  far  as  re- 
spects the  statute  of  limitations,  from  a  new 
action.     Sicard  v.  Davis,  6  Peters,  124. 

433.  In  an  ejectment  for  a  tract  of  land,  where 
the  property  sued  for  is  ilescribed  by  metes  and 
bounds,  the  jury  may  find  a  v-erdict  for  part  of 
the  land,  describing  it  in  their  verdict.  The 
jury  do  no  more  than  their  duty,  when  they  find 
a  verdict  according  to  the  extent  and  limits  of 
the  title  proved  by  the  evidence.  M'-Arthur  v. 
Porter,  6  Peters,  205. 

434.  The  defendant  in  ejectment  showed, 
prima  facie,  a  good  title  lo  recover.  The  defend- 
ant sets  up  no  title  in  himself,  but  seeks  to  main- 
tain his  possession  as  a  mere  intruder,  by  setting 
up  a  title  in  third  persons,  with  whom  he  has 
no  privity.  In  such  a  case  it  is  incumbent  upon 
the  party  setting  up  the  defence,  to  es-tablish  the 
existence  of  such  an  outstanding  title  beyond  all 
controversy.  It  is  not  sufficient  for  him  to  show 
that  there  may  possibly  be  such  a  title.  If  he 
leaves  it  in  doubt,  that  is  enough  for  the  plain- 
tiff. He  has  a  right  to  stand  upon  his  prima 
facie  good  title;  and  he  is  not  bound  to  furnish 
any  evidence  to  assist  the  defence.  It  is  not  in- 
cumbent on  him,  negativel}',  to  establish  the 
non-existence  of  such  an  outstanding  title;  it  is 
the  duty  of  the  defendant  to  make  its  existence 
certain.  Grccnleaf's  Lessee  v.  Birth,  6  Peters, 
302. 

435.  If  the  mere  naked  fee  is  in  the  plaintiff 
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in  an  ejectment,  it  does  not  follow  he  can  recover 
possession  of  the  land  in  his  action.  City  of  Cin- 
cinnati V.  Wkitc,  6  Peters,  431. 

436.  The  declaration  in  ejectment  was  dated 
on  the  22d  of  May,  1831,  and  the  judgment  was 
rendered  on  the  14th  of  January,  1832.  The 
plaintiff  in  ejectment  counted  on  a  demise  made 
by  Amos  Binne}',  on  the  1st  day  of  January,  1828. 
His  title,  as  shown  in  the  abstract,  commenced 
on  the  17th  of  May,  1828.  which  is  subsequent 
to  the  demise  on  which  the  plaintiff  counted. 
By  the  court :  Though  the  demise  is  a  fiction, 
the  plaintiff  must  count  on  one  which,  if  real, 
would  support  his  action.  Lessee  of  Binney  v. 
The  Chesapeake  and  Ohio  Canal  Company,  8  Pe- 
ters, 214. 

437.  Where  there  are  several  co-heirs,  lessors 
of  the  plaintiff  in  an  action  of  ejectment,  and 
joint  and  several  demises  are  laid  in  the  decla- 
ration, and  one  of  the  co-heirs,  who  had  laboured 
under  no  disability,  had  failed  to  bring  his  action 
within  the  time  limited  by  law,  though  his  right 
of  recovery  will  be  barred  by  the  act,  it  will  not 
affect  his  co-heirs,  who  were  under  no  disability. 
The  proviso  in  the  act  of  the  legislature  of  Vir- 
ginia is  personal,  and  applies  to  all  those  who 
labour  under  any  of  the  enumerated  disabilities. 
Lessee  of  Lctvis  v.  Barksdale.  2  Brockenbrough's 
C.  C.  R.  436. 

4.  Evidence  in  Ejectment. 

438.  If  the  plaintiff  in  his  declaration  claims 
the  whole  tract,  a  deed  conveying  an  undivided 
interest  is  evidence.  Doc  v.  3I'Farland,  9  Cranch, 
151;  3  Cond.  Rep.  317. 

439.  Since  the  rule  is  universal,  that  a  plaintiff 
in  ejectment  must  show  the  right  to  possession 
to  be  in  himself  positively,  and  it  is  immaterial 
as  to  his  right  to  recover,  whether  it  be  out  of 
the  tenant  or  not,  if  it  be  not  in  himself,  it  fol- 
lows that  a  tenant  is  always  at  liberty  to  prove 
the  title  out  of  the  plaintiff,  although  he  does  not 
prove  it  to  exist  in  himself.  Love  v.  Simms'  Les- 
see, 9  Wheat.  515;  5  Cond.  Rep.  659. 

440.  On  a  recovery  in  ejectment,  the  record 
of  such  recovery  is  not  evidence  in  an  action 
against  third  persons  to  establish  the  plaintiff's 
title;  but  it  is  admissible  in  connection  with  an 
e.xecuted  writ  of  possession  to  show  the  fact  of 
possession.  Chirac  v.  Reinickcr,  11  Wheat.  280; 
6  Cond.  Rep.  310. 

441.  In  ejectment,  possession,  accompanied 
with  a  claim  of  ownership  iu  fee,  is  prima  facie 
evidence  of  such  an  estate.  In  such  case,  it  is 
not  the  possession  alone,  but  that  it  is  accompa- 
nied with  the  claim  of  the  fee,  which  gives  this 
effect,  by  construction  of  law,  to  the  acts  of  the 
parties.     Jackson  v.  Porter,  1  Paine,  457. 

442.  But  such  effect  is  limited  to  the  claim 
actually  made  ;  and  a  claim  of  a  different  kind 
cannot  afterwards  be  set  up  for  the  purpose  of 
aiding  the  first.     Ibid. 

443.  As  where  one  claimed  a  title  by  an  In- 
dian deed,  confirmed  by  an  agent  of  the  British 
government,  who  could  not  lawfully  have  con- 
firmed it ;  it  was  held  that  no  other  deed,  and 
no  other  kind  of  confirmation,  could  be  set  up  to 
help  the  possession ;  and  that  any  presumption 


of  the  existence  of  a  deed  was  to  be  confined  to 
such  a  one  as  was  originally  asserted.     Ibid. 

444.  In  an  ejectment,  the  plaintiff  must  show, 
and  it  is  sufficient  if  he  does  show,  a  right  of 
entry,  or  in  other  words,  a  right  of  possession. 
If  he  prove  twenty  years  possession,  or  the  seisin 
of  his  ancestor  and  a  descent  cast,  it  is  sufficient 
prima  facie ;  and  unless  defendant  show  a  better 
right,  the  plaintiff  must  succeed.  Hylton-s  Les- 
see V.  Brown,  1  Wash.  C.  C.  R.  204. 

445.  In  ejectment  for  lands  in  Pennsylvania, 
against  any  other  than  the  proprietary  or  his  ten- 
ant, if  a  right  of  entry  is  proved,  it  is  not  neces- 
sary for  the  plaintiff  to  show  the  title  out  of  the 
proprietary.  Lessee  of  Allen  v.  Lyons.  2  Wash. 
C.  C.  R.  475. 

446.  If  the  defendant  rely  upon  the  original 
title  of  the  proprietor,  he  must  show  the  title  to 
be  subsisting,  either  in  the  proprietor,  or  in  him- 
self derived  from  the  proprietor.     Ibid. 

447.  In  Pennsylvania,  if  the  plaintiff's  title  is 
founded  upon  a  warrant  only,  without  .survey  or 
purchase  money  paid,  it  is  insufficient  to  entitle 
him  to  recover.  Lessee  of  Vanhorne  v.  Chesnnt, 
2  Wash.  C.  C.  R.  166. 

448.  If  defendant  sets  up  an  outstanding  title 
in  a  stranger,  to  preclude  the  plaintiff  from  re- 
coverinff.  he  must  show  a  subsisting  and  avail- 
able title,  on  which  the  asserted  owner  might 
recover  in  ejectment  if  he  were  plaintiff.  The 
defemlant  cannot  avail  himself  of  a  title  barred 
by  the  statute  of  limitations.  Lessee  of  Foster 
v.Joice,  3  Wash.  C.  C.  R.  498. 

449.  In  an  action  of  ejectment  brought  by  a 
purchaser  under  a  sheriff's  deed,  against  the  de- 
fendant in  the  e.xecution,  the  defendant  cannot 
question  the  title.  The  plaintiff  need  show  only 
the  judgment,  execution,  and  the  sheriff's  deed. 
The  sheriff  stands  in  the  situation  of  the  attor- 
ney of  the  party,  appointed  by  law  to  sell  and 
convey,  and  his  deed  stands  on  the  same  footing 
with  the  deed  of  the  party  himself.  Cooper's 
Lessee  v.  Galbraith,  3  Wash.  C.  C.  R.  546 

450.  A  survey  returned  and  accepted  is,  prima 
facie,  presumed  to  have  been  legally  made;  and 
it  is  for  him  who  denies  it,  to  prove  the  contrary. 
In  a  survey  of  adjoining  tracts  returned  and  ac- 
cepted, it  is  not  necessary  to  produce  the  origi- 
nal, or  copies  of  connected  plots,  unless  so  far  as 
required  to  identify  the  lots.  Lessee  of  Griffith 
V.  Bi:adshaic,  4  Wash.  C.  C.  R.  171. 

45j.  If  a  defendant  se-?s  up  an  outstanding 
title,  he  must  show  it  to  be  a  better  subsisting 
title  than  the  plaintiff's.     Ibid. 

452.  Fifteen  years  possession  under  the  act  of 
assembly  of  Pennsylvania  of  1785,  to  bar  eject- 
ment, applies  only  in  cases  where  the  possession 
had  commenced  when  the  law  passed.     Ibid. 

453.  An  agreement  siirned  by  the  agent  of  the 
lessor  of  the  plaintiff  in  ejectment,  for  the  sale 
and  conveyance  of  the  land  to  the  defendant, 
cannot  be  given  in  evidence  in  a  trial  at  law:  it 
is  at  most  evidence  onlv  of  an  equitable  title. 
Lessee  of  Willink  v.  Miles,  1  Peters'  C.  C.  R. 
429. 

454.  The  patent  issued  on  a  military  warrant, 
under  the  law  of  Virsinia.  is  prima  facie  evidence 
that  every  prerequisite  of  the  law  was  complied 
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with.     Bouldin  and   Wife   v.  Massie's  heirs,  7 
Wheat.  122  J  5  Cond.  Rep.  252. 

455.  A.lthoiigh  the  loss  of  a  paper  ought,  in 
general,  to  be  established  before  the  contents 
can  be  proved,  yet,  where  a  patent  has  issued 
upon  an  assigumen't  of  the  warrant,  and  the  legal 
title  is  thus  consummated,  the  assignment,  hav- 
ing performed  its  office,  is  no  longer  a  paper 
essential  to  that  title  ;  and  the  same  proof  re- 
specting it  cannot  be  demanded,  which  might  be 
required,  w-ere  it  relied  on  as  composing  part  of 
the  title.  It  was  not  incumbent  on  the  assignee 
to  preserve  it,  after  the  emanation  of  the  patent. 
Ibid. 

456.  In  ejectment,  possession  accom.panied 
■with  a  claim  of  ownership  in  fee,  is  prima  facie 
evidence  of  such  an  estate.  In  such  a  case,  it 
is  the  possession  being  accompanied  with  a  claim 
of  title  in  fee,  which  by  construction  of  law 
gives  efl'ect  to  the  acts  of  the  parties.  1  Paine's 
C.  C.  R.  457. 

457.  Where  A  was  the  real  landlord  of  the 
premises  in  controversy  in  an  ejectment,  and 
employed  counsel  to  defend  the  suit,  but  was 
not  a  party  defendant  on  the  record,  the  record 
of  the  recovery  in  the  ejectment,  when  offered 
in  evidence  in  an  action  of  trespass  for  mesne 
profits  against  B,  is  not  conclusive  evidence  of 
title  in  the  plaintiffs;  but  it  is  prima  facie  evi- 
dence thereof,  and  is  evidence  of  the  plaintiff's 
possession  ;  but  B  may  controvert  the  title  of 
the  plaintiffs.  As  to  third  persons,  strangers  to 
the  suit,  the  record  is  evidence  to  show  a  posses- 
sion of  the  property  in  the  plaintiffs.  Chirac  v. 
Rcinicker,  2  Peters,  613. 

5.  Trespass  for  Mesne  Profits. 

458.  A  recovery  in  ejectment  is  conclusive 
evidence  in  an  action  for  mesne  profits  against 
tl^e  tenant  in  possession,  when  he  has  been  duly 
served  with  a  notice  in  ejectment,  whether  he 
appears  and  takes  upon  himself  the  defence,  or 
suffers  judgment  to  go  by  default  against  the 
casual  ejector.  Chirac  v.  Rcinicker,  11  Wheat. 
280;  6  Cond.  Rep.  310. 

459.  In  relation  to  third  persons,  the  judgment 
ia  ejectment  is  not  conclusive;  and  if  they  are 
sued  in  an  action  for  mesne  profits,  they  may 
controvert  the  plaintiff's  title  at  large.     Jbid. 

460.  The  action  for  mesne  profits  may  be 
maintained  against  the  landlord  in  fact,  who  has 
b^en  in  possession  of  the  land  by  means  of  his 
tenants,  and  who  by  his  acts,  commands  or  co- 
Qperation.  aids  in  the  expulsion  of  the  plaintiff, 
and  in  withhoKling  possession  from  him.     Ibid. 

461.  The  plaintiffs  in  such  case  are  not  estop- 
ped bj*  the  consent  rule  in  the  action  of  eject- 
ment, by  which  another  person  was  admitted  to 
defend  the  action  as  the  landlord.     Ibid. 

462.  In  an  action  for  mesne  profits,  the  de- 
fendant may  set  off  the  value  of  his  improve- 
ments; but  the  value  ought,  in  the  first  instance, 
to  be  deducted  from  the  profits  received  before 
the  date  of  the  demise,  and  which  the  plaintiff 
is  precluded  from  recovering.  Hyltoii  v.  Brown, 
2  Wash.  C.  C.  R.  165. 

463.  When  the  term  of  the  plaintiff  in  eject- 
ment expires  before  the  trial,  although  possession 


of  the  property  cannot  be  recovered,  yet  he  may 
proceed  for  damages  for  the  trespass  and  for  the 
mesne  profits.  Lessee  of  Brown  v.  Galloicay,  1 
Peters'  C.  C.  R.  291. 

464.  In  an  action  for  mesne  profits,  the  con- 
fession of  entry  by  the  defendant  in  the  eject- 
ment, is  sufficient  to  enable  the  plaintifi^  to  reco- 
ver; aliter,  when  the  judgment  in  the  ejectment 
was  recovered  by  default.     Ibid. 

465.  In  an  action  of  ejectment,  the  plaintiff 
may  recover  mesne  profits,  if  he  has  previously 
notified  the  tiefendant  of  his  intention  to  proceed 
for  them.  And  thus  prevented  any  surprise. 
Lessee  of  Battin  v.  Bigelow,  1  Peters'  C.  C.  R. 
452. 

6.  Habere  Facias  Possessionem. 

466.  The  court  will  not  rule  the  marshal  to 
return  the  habere  facias  possessionem.  Penn's 
Lessee  v.  Kline,  4  Wash.  C.  C.  R.  64. 

467.  The  defentiant  cannot  call  upon  the  mar- 
shal to  return  the  writ  of  habere  facias  posses- 
sionem, although  the  defendant  may  do  so. 
Penn's  Lessee  y^ KUne,  4  Wash.  C.  C.  R.  64;  The 
United  States  w.Slaymaker,  Ibid.  169. 

468.  If,  after  plaintiff  is  put  in  possession  un- 
der a  writ  of  habere  facias,  he  is  turned  out  by 
the  defendant;  upon  suggesting  vice  comes  non 
misit  breve,  he  may  obtain  an  attachment,  or  an 
alias  habere  facias:  otherwise,  if  he  is  turned 
out  by  a  stranger.     Ibid. 

469.  If  the  first  writ  be  returned  executed, 
the  plaintiff  cannot  sue  out  an  alias.  If  the  writ, 
though  executed,  has  not  been  returned,  and  an 
alias  issues  on  the  suggestion  of  the  plaintiff,  re- 
sistance to  such  writ  is  an  oflence.  Aliter,  if  the 
first  writ  be  returned.     Ibid. 

470.  The  habere  facias  possessionem  cannot 
be  executed  after  the  return  day;  and  if  it  be 
attempted,  resistance  to  it  is  no  offence  against 
the  act  of  Congress.     Ibid. 

471.  After  a  conveyance  by  the  lessor  of  the 
plaintiff  to  a  third  person,  of  land  for  which 
judgment  had  been  obtained,  a  scire  facias  or  a 
fiabere  facias  must  issue  in  the  name  of  the  ori- 
ginal plaintiff.  Lessee  of  Pcnn  v.  Kline,  1  Peters' 
C.  C.  R.  446. 

472.  W'here  the  lessor  of  the  plaintiff  dies 
after  judgment  in  ejectment,  the  execution  may. 
issue  in  the  name  of  the  lessee,  without  the  ne- 
cessity of  a  scire  facias.     Ibid. 

ASSUMPSIT    FOR    USE    AND    OCCUPATION    OF    LANDS. 

473.  The  remedy  by  action  of  assumpsit  for  the 
use  and  occupation  of  lands  and  houses,  existed  in 
Virginia  before  the  cession  of  the  District  of  Co- 
lunibia  to  the  United  States.  This  remedy  was 
declared  by  the  Supreme  Court  of  Virginia  to 
have  always  been  a  part  of  the  jurisprutlence 
of  that  state,  aiid  has  been  recogniseJ  by  her 
legislation;  not  as  a  remedy  created  by  statute, 
but  as  one  enlarged  and  favoured,  by  making  it 
a  transitory,  instead  of  a  local  action.  Lloyd  v. 
Hough,  17  Peters,  137. 

474.  Wherever  the  action  of  assumpsit  for  use 
and  occupation  has  been  allowed,  it  has  been 
founded,  and  would  seem  necessarily  to  be 
founded,  upon  contractj  either  express  or  im- 
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plied.  The  very  teim  assumpsit  presupposes  a 
contract  Whatever  excludes  all  idea  of  a  con- 
tract, excludes  at  the  same  time  a  remedy  which 
can  spring  from  contract  only,  which  afiirms  it, 
and  seelcs  its  enforcement.     Ibid. 

475.  To  maintain  the  action  for  use  and  occu- 
pation, there  must  be  established  the  relation 
between  landlord  and  tenant,  a  holding  by  the 
defendant  under  a  knowledge  of  the  plaintiff's 
claim  or  title,  and  under  circumstances  which 
amount  to  an  acknowledgment  of,  or  acqui- 
escence in  such  claim  or  title,  and  an  ao-reement 
or  permission  on  the  part  of  the  plaintTff.  The 
action  will  not  lie  where  possession  has  been 
acquwed  or  maintained  under  a  different  or  ad- 
verse title;  or  where  it  was  tortious,  and  makes 
the  holder  a  trespasser.     Ibid. 


General  Principles  as  to  Admiralty  Jurisdiction. 


ADJUDICATIOX. 

1.  If,  after  a  seizure  of  a  vessel  or  property  by 
a  revenue  officer,  he  shall  refuse  to  institute 
proceeding,?,  the  district  court  of  the  United 
btates  having  cognizance  of  the  cause  may,  on 
the  application  of  the  aggrieved  party,  comiiel 
him  to  proceed  to  adjudication,  or  to  abandon 
the  seizure.  Slocum  v.  Mayher'ry.  2  Wheat.  1 ; 
4  Cond.  Rep.  1.  •>       J'  > 


ADMINISTRATION  BONDS,  JOINT. 

1.  Where  an  administration  bond  is  joint,  each 

administrator  is  a  surety  for  the  other,  and  is 

bound  for  the  whole.     But  if  the  representatives 

oi  the  co-administrator,  again.st  whom  a  balance 


is  reported,  are  not  befor?    he  ZZ   ^hT        ,    •  u   ""^T  ""^  ""P?^^^  ^"  admiralty  proceed 

is  e^arte,  an^annl:;"  ilJirtS    ^  k    "?"!    &r^^!^!!!^^ -^^'--'--^^ '^e  bur 


IS  ex  parte,  and  cannot  bind  them,  and  conse- 
quently cannot  affect  the  co-administrator.  Green 
et  al.  y.  Hanbernfs  Executors  ct  ah,  2  Brocken 
brough,  C.  C.  R.  403. 


ADMINISTRATOR  AND  EXECUTOR. 
See  Executor  and  Ad.mixistrator. 


possesses  all  the  power  of  a  court  of  admiralty 
whether  considered  as  an  instance,  or  as  a  priie 
court.     Glass  v.  The  Betsey,  3  Dall.  6  :  1  Cond 
Rep.  10.  ' 

3.  Courts  of  admiralty  have  full  jurisdiction  as 
incidental  to  cases  of  prize  and  salvage,  and 
other  proceedings  in  rem,  to  decree  freio'ht  to 
the  ship-owner  in  proper  cases.  Ship  Nathaniel 
Hooper,  3  Sumner's  C.  C.  R.  542. 

4.  A  survey  of  a  vessel  need  not  be,  thouo-h 
It  IS,  commonly,  ordered  by  a  court  of  admiraUy 
It  maybe  directed  by  an  American  consul,  as  by 
usage,  a  part  of  his  official  duty;  or  even  be 
made  by  persons  voluntarily  appointed  by  the 
master,  if,  under  the  circumstances,  that  is  a 
sound  e.vercise  of  his  discretion.  Potter  v.  The 
Ocean  Ins.  Company,  3  Sumner's  C.  C.  R.  27. 

5.  In  all  proceedings  in  rem,  when  a  court  of 
admiralty  has  jurisdiction  over  the  thin"-  itself 
It  IS  wholly  unimportant  to  whom  it  belongs! 
1  Sto7-'^5^'"'       ''^^^''""  iV'ai-2gfl?2on  Company, 

6.  By  the  common  law,  foreign  corporations 
and  non-resident  foreigners  cannot  be  served 
with  process  by  any  of  the  courts  of  common 
iaw,  nor  can  their  property  be  attached  to  com- 
pel their  appearance.  This  authority  results 
Irom  .special  custom  or  statute  provisions     Ibid 

7.  It  seems  that  the  principles  of  the  common 
Jaw  are  inapplicable  to  process  and  proceedings 
in  courts  of  admiralty.     Ibid.  ~ 

8.  The  district  courts  of  the  United  States  as 
courts  of  admiralty,  may  award  attachments 
against  the  property  of  foreign  corporations  found 
within  their  local  jurisdiction.     Ibid. 

_    9.  A  foreign  corporation  may  sue  in  another 
jurisdiction.     Ibid. 

10.  In  cases  of  appeal  in  admiralty  proceed- 


ADJMIRALTY. 

i.  General  JLiri.srtiction  of  courts  of  admiralty,  and  of 

the  courts  of  the  U.  States  in  admiralty  cases.  P.ige  60 
-.  AdmiraUy  jurisdiction  in  cases  of  capture  and  prize,  75 
3.  Admiralty  jurisdiction  in  cases  of  salvar-e 


den  of  proof  is  on  the  appellant  to  show  some 
clear  mistake  or  error  in  the  court  below,  either 
in  awarding  excessive  damages,  or  in  promul- 
gating an  incorrect  rule  of  law,  or  to  offer  new 
and  materially  important  testimony,  which  mu=^t 
go  to  the  proof  of  the  nesv  allegations  without 
contradicting  the  former  evidence.  .  Cushman  v 
Kyan,  1  Story,  91. 

U.  The  answer  of  the  respondent  upon  oath, 
in  reply  to  interrogatories,  does  not,  in  the  admi- 
ralty, constitute  positive  evidence  in  his  favour 
Its  true  effect  is,  either  to  furnish  evidence  for 
the  other  party,  or,  in  a  case  doubtful  in  point 
ot  proof,  to  turn  the  scale  in  favour  of  the  re- 
spondent.    Ibid. 

12.  The  courts  of  the  United  States,  in  the 
exercise  of  their  admiralty  and  maritime  juris- 


i  AS:::!s^:;;£;s:-r:^':™^;::r  ^^  I  f^^^  -^  exclusively  iove;n;d'b7;^iiX 

."formations-      [  t  on  of  congress,  or,  in  the  absence  thereof,  by 

the  general  maritime  law;  and  no  state  can,  by 
its  local  legislation,  narrow  or  enlarge  such  juris- 
diction.    The  Barque  Chusan,  2  Story,  C.  C.  R 
456 


revenue  seizures— forfeitures, go 

6.  Cpiminal  jurisdiction  of  tlieadminalty,  ....!..!!.'.".'  90 


1.  General  Principles  as  to  Admiralty  Juris- 
diction. 


cai  tl^^^iv/-'"^"''^'^'  '^""'"^  ^'^^  jurisdiction  of  a 
S  decrfr-^t    =™'"''-^'''  competent  to  carry 

-4  2  DaiLRe^Te.'""-     ^""^  ^^  ^^^  ^'^- 
2.  Every  district  court  of  the  United  States 


13  The  power  given  by  the  constitution  of 
the  United  States  to  congress,  to  regulate  com- 
merce with  foreign  nations  and  among  the  seve- 
ral states,  includes  the  power  to  regulate  navi- 
gation with  foreign  nations  and  among  the  seve- 
ral states,  and  is  an  exclusive  power  in  congress. 
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which  may  be  exercised  with  or  without  popu- 
lar regulations.     Ibid. 

14."  Congress,  by  conferring  admiralty  and 
maritime  jurisdiction  upon  the  courts  of  the 
United  States,  have,  by  implication,  adopted  the 
maritime  law ,:  inasmuch  as  such  law  is  the  law 
of  admiralty  jurisdiction,  until  modilied  by  con- 
gress.    Ibid. 

15.  In  a  lien  for  supplies  or  repairs  to  a  do- 
mestic vessel,  the  admiralty  juristliction  depends 
upon  the  local  law  of  the  particular  state  where 
they  are  madej  but  questions  of  lien  on  a  fo- 
reign vessel  are  governed  by  the  general  mari- 
time law,  not  by  the  local  law  of  any  slate. 
Ibid. 

16.  The  doctrine  of  Le  Loire  v.  Boit,  2  Gallis- 
son's  Reports.  398,  respecting  the  jurisdiction  of 
the  district  courts  of  the  United  States,  as  courts 
of  admiralty,  over  policies  of  insurance,  affirm- 
ed. Hale  V.  IVashington  Ins.  Co.,  2  Story,  C.  C. 
R.  176. 

17.  Congress  had  power,  before  the  ratifica- 
tion of  the  articles  of  association,  to  establish 
courts  of  appeal  for  all  prize  causes;  and  the 
decision  of  the  court  of  appeals  is  final  against 
all  the  courts  of  admiralty  erected  by  or  under 
tlie  authority  of  the  separate  states  of  the  Union. 
Pen-hallow  v.Doane^s  Administrator,  3  Dall.  54; 
1  Cond.  Rep.  21. 

18.  Courts  of  appeal  in  cases  of  admiralty  and 
maritime  jurisdiction,  having  all  the  matter  in 
controversy  before  them,  may  make  such  a  de- 
cree as  the  inferior  court  could  have  given.  Ibid. 

19.  The  district  courts  of  the  United  States 
linving  admiralty  jurisdiction,  may  sustain  a  libel 
to  carry  into  efl^ect  the  decree  of  the  court  of 
appeals  erected  by  congress  under  the  confede- 
ration.    Ibid. 

20.  A  decree  of  a  court  of  admiralty  in  rem. 
is  final  and  conclusive  as  to  all  the  matters  in 
controversy;  and  the  grounds  of  the  decree  can- 
not be  inquired  into  in  another  admiralty  court, 
on  a  libel  to  carry  the  decree  into  execution. 
Ibid. 

21.  The  words  of  the  constitution  declaring 
that  '-the  judicial  power  shall  extend  to  all  cases 
of  admiralty  and  maritime  jurisdiction,"  must 
h^.  taken  to  refer  to  the  admiralty  and  maritime 
jurisdiction  of  England.  U.  S.  v.  M'Gill,  4  Dall. 
i?ep.  426,  429. 

22.  Whether  a  vessel  is  forfeited  under  the 
act  of  congress  against  the  slave  trade,  is  a  ques- 
tion of  admiralty  and  maiitime  jurisdiction. 
U.  S.  v.  The  Sally,  2  Cranch,  406;  1  Cond.  Rep. 
432.- 

23.  The  reason  of  the  doctrine  that  the  whole 
world  are  parties  in  an  admiralty  cause,  and 
therefore  bound  by  its  decision,  determines  its 
extent.  Every  person  may  make  himself  a 
party,  and  appeal  from  the  sentence;  but  notice 
of  the  controversy  is  necessary  in  order  to  be- 
come a  party;  and  before  the  rights  of  an  indi- 
vidual are  bound  by  a  judicial  sentence,  he  must 
have  notice,  either  actual  or  implied,  of  the  pro- 
ceedings. When  these  proceedings  are  against 
the  person,  notice  is  served  personally  or  by  pub- 
lication; when  they  are  in  rem,  notice  is  servetl 
on  the  thing  itself.     This  is  necessarily  notice  to 


all  who  have  any  interest  in  the  thing;  and  it  is 
reasonable  because  it  is  necessary,  and  because 
it  is  the  part  of  common  prudence  for  all  who 
have  an  interest,  to  guard  it  by  persons  in  a  situ- 
ation to  protect  it.  2'he  Mary,  9  Cranch,  126  ;  3 
Cond.  Rep.  30G. 

24.  Material  inen,  and  others  who  furnish 
supplies  to  a  foreign  ship,  have  a  hen  on  the 
vessel,  and  may  proceed  in  the  admiralty  to  en- 
force that  right.  The  Aurora,  1  Wheat.  96;  3 
Cond.  Rep.  50 1. 

25.  During  the  war  between  the  United  States 
and  Great  Britain,  a  French  privateer,  duly  com- 
missioned, was  captured  by  a  British  cruiser, 
afterwards  captured  by  an  American  privateer, 
again  captured  by  the  British,  recaptured  by  an- 
other American  privateer,  and  brought  into  an 
American  port.  Restitution  on  payment  of  sal- 
vage was  claimed  by  the  French  consul.  A  claim 
was  also  interposed  by  citizens  of  the  United 
Slates,  alleging  their  property  to  have  been  un- 
lawfully taken  by  the  French  vessel,  before  her 
first  capture,  and  praying  indemnity  from  the 
proceeds.  Restitution,  as  prayed,  decreed.  Held, 
that  the  courts  of  this  country  have  no  jurisdic- 
tion to  redress  any  supposed  torts  committed  on 
the  high  seas,  upon  the  property  of  its  citizens, 
by  a  cruiser  regularly  commissioned  by  a  foreign 
friendly  power,  e.vcept  where  such  cruiser  has 
been  fitted  out  in  violation  of  our  neutrality. 
V Invincible,  1  Wheat.  238;  3  Cond.  Rep.  558. 

26.  The  only  point  settled  in  the  case  of  Glass 
V.  The  Betsy,  3  Dall.  6,  was  that  the  courts  of 
the  neutral  country  have  jurisdiction  of  captures 
made  in  violation  of  its  neutrality.     Ibid.  258. 

27.  Every  violent  dispossession  of  property  on 
the  ocean  is  prima  facie  a  maritime  tort ;  as  such 
it  belongs  to  the  admiralty  jurisdiction;  but  the 
moment  it  is  ascertained  that  the  seizure  was 
made  by  a  commissioned  vessel  of  war  in  the 
exercise  of  belligerent  rights,  the  courts  of  neu- 
trals are  ousted  of  their  jurisdiction.  They  may 
determine  the  fact  whether  the  capturing  vessel 
be  in  reality  the  commissioned  cruiser  of  a  bel- 
ligerent; but,  that  fact  being  ascertained,  their 
progress  is  arrested.     Ibid. 

28.  A  British  vessel  was  captured  by  a  French 
cruiser,  and  abandoned  by  the  captors,  being 
taken  possession  of  as  derelict,  brought  within 
the  United  States,  and  libelled  by  the  salvors. 
The  district  court,  having  jurisdiction  of  the  sub- 
ject of  .salvage,  must  have  the  power  of  deter- 
mining to  whom  the  residue  of  the  property  is 
to  be  delivered.  M'-Donou^h  v.  Danery,  3  Dall. 
188;   1  Cond.  Rep.  94. 

29.  Admitting  that  the  third  article  of  the 
constitution  of  the  UnitedState.«,  which  declares 
that  "  the  judicial  power  .shall  extend  to  all  cases 
of  admiralty  and  maritime  jurisdiction,"  vests  in 
the  United  States  exclusive  jurisdiction  of  all 
such  cases;  that  a  murder  committed  in  the 
waters  of  a  state,  where  the  tide  ebbs  and  fiows, 
is  a  case  of  admiralty  and  maritime  jurisdiction. 
U.S.  v.  Bevanx,  3  Wheat.  336;  4  Cond.  Rep. 
275. 

30.  The  grant  to  the  United  States  in  the  con- 
stitution of  all  cases  of  admiralty  and  maritime 
jurisdiction,  does  not  extend  to  a  cession  of  the 
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waters  in  which  these  cases  may  arise,  or  of 
general  jurisdiction  over  the  same.  Congress 
may  pass  all  laws  forgiving  the  neces-sary  effect 
to  the  exercise  of  the  admiialty  and  maritime 
jurisdiction  granted  to  the  government  of  the 
Ujiion;  but  the  general  jurisdiction  over  the 
place,  subject  to  this  grant,  adheres  to  the  terri- 
tory, or  a  portion  of  the  territory,  not  yet  given 
awayj  and  the  residuary  powers  of  legislation 
still  remain  in  the  state.     Ibid. 

31.  The  admiralty  possesses  a  general  juris- 
diction in  all  cases  of  suits  by  material  men.  in 
personam  and  in  rem.  The  General  Smith,  4 
Wheat.  438;  4  Cond.  Rep.  493. 

32.  Where,  however,  the  proceeding  is  in 
rem,  to  enforce  a  specific  lien,  it  is  incurabent 
upon  the  party  to  establish  the  existence  of  such 
a  lien  in  the  particular  case.     Ibid. 

33.  Material  men  have  a  lien,  which  may  be 
enforced  by  a  proceeding  in  the  admiralty,  for 
supplies  and  necessaries  furnished  in  a  port  to 
which  the  vessel  does  not  belong.  The  St.Jago 
de  Cuba,  9  Wheat.  509;  5  Cond.  Rej).  631. 

34.  Where  repairs  have  been  made,  or  neces- 
saries furnished  to  a  foreign  ship,  or  a  ship  in  a 
port  of  a  state  to  which  she  does  not  belong,  the 
general  maritime  law  gives  the  party  a  lien  on 
the  ship  itself  for  his  securhy ;  and  he  may 
maintain  a  suit  in  rem,  in  the  admiralty,  to  en- 
force his  right.  Ibid.  The  Jerusalem,  2  Gallis. 
345. 

35.  As  to  repairs  and  necessaries  in  the  port 
or  state  to  which  the  ship  belongs,  the  case  is 
governed  altogether  by  the  local  law,  and  no  lien 
is  implied,  unless  recognised  by  that  law.    Ibid. 

36.  In  cases  of  violation  of  our  neutrality  by 
any  of  the  belligerents,  if  the  prize  comes  vol- 
untarily within  our  territory,  it  is  restored  to  the 
original  owners  by  our  courts.  But  their  juris- 
diction for  this  purpose,  under  the  laws  of  na- 
tions, extends  only  to  the  restitution  of  the  spe- 
cific property,  with  costs  and  expenses  during 
the  pendency  of  the  suit,  and  does  not  extend 
to  the  infliction  of  vindictive  damages,  as  in  or- 
dinary cases  of  maritime  tort.  La  Amislad  de 
Rues,  5  Wheat.  385  ;  4  Cond.  Rep.  697. 

37.  The  constitution  and  laws  of  the  United 
States  give  jurisdiction  to  district  courts,  overall 
cases  in  admiralty:  but  jurisdiction  over  the 
case  does  not  constitute  the  case  itself.  The 
American  Ins.  Co.  v.  365  Bales  of  Cotton,  1  Pe- 
ters, 511. 

38.  The  district  courts  of  the  United  States 
have  not  jurisdiction  of  a  suit  for  wages  earned 
in  a  voyage  in  a  steam  vessel,  from  Shipping 
Port  in  the  state  of  Kentucky  up  the  river  Alis- 
souri,  and  thence  back  to  the  port  of  departure, 
as  a  cause  of  admiralty  and  maritime  jurisdic- 
tion. The  Thomas  Jefferson,  10  Wheat.  428;  6 
Cond.  Rep.  173. 

39.  The  admiralty  has  no  jurisdiction  over 
contracts  for  the  hire  of  seamen,  except  in  cases 
where  the  service  was  substantially  performed 
or  to  be  performed  upon  the  sea,  or  upon  waters 
within  the  ebb  and  flow  of  the  tide.     Ibid. 

40.  But  the  jurisdiction  exists,  although  the 
commencement  or  termination  of  the  voyage  is 
at  some  place  beyond  the  reach  of  the  tide.     It 


is  sufficient  if  the  service  is  essentially  a  mari- 
time service.     Ibid. 

41.  The  act  of  July  20th,  1790,  ch.  56,  recog- 
nises the  existing,  and  does  not  confer  any  new 
admiralty  jurisdiction;  and  its  strict  interpreta- 
tion confines  the  remedy  in  the  admiralty  to  such 
cases  as  ordinarily  belong  to  its  cognizance  as 
maritime  contracts  for  wages.     Ibid. 

42.  The  courts  of  the  United  States,  proceed- 
ing as  courts  of  admiralty  and  maritime  jurisdic- 
tion, have  jurisdiction  of  cases  of  maritime  tort, 
and  may  proceeti  in  personam  as  well  as  in  rem. 
Manro  et  al.  v.  Almeida,  10  Wheat.  473;  6  Cond. 
Rep.  190. 

43.  They  may  issue  the  process  of  attachment 
to  compel  an  appearance  both  in  cases  of  mari- 
time tort,  and  of  contract.     Ibid. 

44.  The  admiralty  has  jurisdiction  in  rem,  as 
well  as  in  personam,  when  the  thing  or  person 
is  within  the  territory.  It  may  issue  a  foreign 
attachm.ent  to  arrest  the  choses  in  action  of  the 
foreign  party.  The  Invincible,  2  Gallis.  C.  C.  R. 
29. 

45.  The  admiralty  has  exclusive  jurisdiction 
in  suits  on  ransom  bills.  The  proper  tribunal 
for  such  claims,  undoubtedly,  is  a  court  sitting  to 
administer  the  laws  of  nations.  Maisonnaire  ct 
al.  v.  Keating,  2  Gallis.  C.  C.  R.  325. 

46.  The  admirahy  has  jurisdiction  of  suits  in 
favour  of  material  men.  It  has  always  rightfully 
possessed  jurisdiction  over  all  maritime  con- 
tracts.    The  Jerusalem,  2  Gallis.  C.  C.  R.  345. 

47.  A  court  of  prize  will  never  busy  itself  in 
unravelling  a  web  of  fraud,  to  aid  the  party  who 
has  sought  to  impose  upon  it.  If  he  knowingly 
assert  and  persist  in  a  fraudulent  claim,  it  will 
afl"ect  with  forfeiture  the  whole  of  his  property 
which  is  engaged  in  the  transaction.  2'he  Betsy, 
2  Gallis.  377. 

48.  The  admiralty  has  jurisdiction  over  all 
contracts  wheresoever  the  same  may  be  exe- 
cuted, and  whatever  may  be  the  form  of  the 
stipulations;  and  it  has  jurisdiction  overall  torts 
committed  on  the  high  seas,  and  in  ports  or 
harbours  within  the  ebb  or  flow  of  the  tide. 
This  is  by  virtue  of  the  delegation  of  authority 
by  the  con.stitution,  of  jurisdiction  in  all  civil 
causes  of  admiralty  and  maritime  jurisdiction. 
De  Lovio  v.  Boit,  2  Gallis.  C.  C.  R.  398. 

49.  A  policy  of  insurance  is  a  maritime  con- 
tract, and  is,  therefore,  of  admiralty  jurisdiction 
in  the  United  States.     Ibid. 

50.  Pilotage  on  the  high  seas  is  of  admiralty 
jurisdiction  in  personam  and  in  rem.  The  high 
court  of  admiralty  of  England,  under  the  im- 
posing authority  of  prohibitions,  has  felt  itself 
compelled,  with  hesitating  steps,  to  refuse  juris- 
diction in  cases  of  pilotage  on  navigable  rivers, 
within  the  body  of  a  county.  The  Anne,  1  Ma- 
son's C.  C.  R.  109. 

51.  The  admiralty  has  jurisdiction  of  personal 
wrongs  and  torts,  committed  on  the  high  seas, 
by  the  master  of  the  ship.  It  is  immaterial 
whether  such  torts  be  by  direct  force  as  tres- 
passes, or  consequential  injuries.  Chamberlain 
V.  Chandler,  3  INIason's  C.  C.  R.  242. 

52.  The  court  of  admiralty  has  juristliction  to 
enforce  the  payment  of  expenses  for:  curing  a 
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sick  seaman  in  the  course  of  the  voyage,  by  a 
libel,  for  they  are  in  the  nature  of  additional 
wages  during  sickness.     Harden  v.  Gordon  et  al. 

2  Mason,  541. 

53.  A  court  of  admiralty  has  jurisdiction  over 
policies  of  insurance  as  maritime  contracts,  but 
HOt  over  contracts  leading  to  policies  ;  it  cannot 
reform  a  policy  of  the  antecedent  contract ;  this 
matter  properly  belongs  to  courts  of  equity. 
Andreii's  v.  Essex  Fire  and  Marine  Ins.  Co.  3 
Mason's  C.  C.  R.  6. 

54.  The  master  of  a  ship  may  maintain  a  suit 
in  personam,  in  the  admiralt)-,  against  the  own- 
er, for  his  wages,  but  not  in  rem  against  the 
ship,  for  he  has  no  lien.     Willard  et  Ux.  v.  Dorr, 

3  Mason.  91. 

55.  A  state  statute  of  limitations  is  no  bar  to 
a  suit  on  the  admiralty  side  of  the  courts  of  the 
United  States.     Ibid. 

56.  Nor  is  the  statute  of  Anne,  limiting  suits 
in  the  admiralty  for  seamen's  wages  to  si.v  years, 
a  bar  to  such  suits  in  the  courts  of  the  United 
States.     Ibid. 

57.  Courts  of  admiralty  do  not  take  notice  of 
set-ofTs,  except  so  far  as  they  grow  out  of  a  ma- 
ritime contract  submitted  to  its  cognizance,  and 
then,  principally,  by  way  of  diminishing  conn- 
pensation,  and  not  as  an  independent  right.  Ibid. 
161. 

58.  Courts  of  admiralty  will  not  entertain  suits 
upon  stale  demands:  twelve  years'  delay,  un- 
explained, will  affect  a  demand  with  the  impu- 
tation of  staleness.     Ibid. 

59.  Shipping  articles,  being  the  proper  and 
usual  documents  of  the  ship,  for  the  voyage,  are, 
in  the  admiralty,  always  admitted  as  evidence 
of  the  terms  of  hire,  even  of  the  master  or  his 
apprentice  ;  but  the  evidence  is  not  conclusive. 
Ibid. 

60.  No  suit  for  services  performed  by  the  mas- 
ter, as  a  factor,  or  in  any  other  character  than 
that  of  master,  is  cognizable  in  the  admiralty. 
Ibid. 

61.  A  father  may  maintain  a  suit  in  the  ad- 
miralty for  a  tortious  abduction  or  seduction  of 
his  minor  son  on  a  sea  voyage,  in  the  nature  of 
an  action  per  quod  servitium  amisit ;  for  it  is  a 
continuing  tort.  Plumnier  v.  Will.  4  Mason,  C. 
C.  R.  380. 

62.  A  contract  of  a  special  nature  is  not  cog- 
nisable in  the  admiralty,  merely  because  the 
consideration  of  the  contract  is  maritime.  Tfie 
whole  contract  must,  in  its  essence,  be  mari- 
time, or  for  compensation  for  maritime  service. 
Ibid. 

63.  "A  father  is  entitled  to  the  services  of  his 
minor  child,  and  he  may  sue  in  the  admiralty 
for  wages  earned  by  such  children  by  maritime 
services.     Ibid. 

64.  The  admiralty  has  jurisdiction  over  peti- 
tory as  well  as  possessory  suits,  to  reinstate  the 
owners  of  ships  who  have  been  wrongfully  dis- 
placed from  their  possession.  Schooner  Tilton, 
5  Mason's  C.  C.  R.  465. 

65.  The  admiralty  has  jurisdiction  in  ca.se  of 
a  wrecked  ship,  to  decree  a  sale  on  the  applica- 
tion of  the  master.     Ibid. 

66.  The   sale   by  an   admiralty   court  of  a 


wrecked  ship,  on  the  application  of  the  master, 
and  a  survey  made,  is  within  its  jurisdiction; 
but  is  not  conclusive  upon  the  owner,  or  upon 
third  persons.     Ibid. 

67.  The  jurisdiction  of  courts  of  admiralty 
over  contracts  depends  principally  upon  their 
subject  matter;  and  in  cases  of  bottomry,  it  is 
not  the  absolute  necessity  of  the  loan  that  gives 
the  jurisdiction.  The  Sloop  Mary,  1  Paine's  C. 
C.  R.  671. 

08.  The  district  courts,  pcssessing  all  the 
powers  of  courts  of  admiralty,  whether  consi- 
dered as  instance  or  prize  courts,  have  jurisdic- 
tion of  all  cases  of  maritime  trespass.  The 
Amiable  Nancy,  1  Paine's  C.  C.  R.  111. 

69.  The  district  courts  have  a  general  admi- 
ralty jurisdiction  in  suits  by  material  men,  in 
rem.  In  cases  of  foreign  ships,  or  ships  of  an- 
other state,  the  maritime  law  gives  the  lien  ; 
but  in  cases  of  domestic  ships  no  lien  is  implied; 
but  if  the  local  law  gives  a  lien,  it  may  be  en- 
forced in  the  district  court.  The  Robert  Fulton, 
1  Paine's  C.  C.  R.  620. 

70.  When  the  district  courts,  and  state  courts, 
have  a  concurrent  jurisdiction  in  rem,  the  right 
to  maintain  the  juwsdiction  attaches  to  the  tri- 
bunal which  first  exercises  it,  and  takes  posses- 
sion of  the  thing.     Ibid. 

71.  An  admiralty  court  in  the  United  States 
may  decree  compensation  and  damages  for  an 
illegal  capture  of  an  American  vessel  by  a 
French  privateer.     The  Candalcro,  Bee's  Rep.  60. 

72.  Admiralty  courts  have  jurisdiction  to  pro- 
ceed by  attachment  in  rem  for  torts.     Ibid. 

73.  If  the  master  borrow  money  to  repair 
damage  to  the  vessel,  done  on  the  high  seas,  the 
admiralty  has  jurisdiction.  The  Rainbou\  Bee's 
Rep.  116. 

74.  The  admiralty  will  not  entertain  jurisdic- 
tion of  a  contract  made  on  land  for  repairs,  the 
owners  being  represented  on  the  spot  by  a  con- 
sicnee  who  has  funds.  The  Lady  Horatio,  Bee's 
Rep.  170. 

75.  The  admiralty  courts  of  the  United  States, 
unless  under  particular  circumstances,  -will  de- 
cline interfering  between  foreigners  respecting 
seamen's  wages,  but  will  refer  them  to  the  tri- 
bunals of  their  own  country.  The  Nanny,  Bee's 
Rep.  217. 

76.  Over  the  subject  of  seamen's  wages,  the 
admiralty  has  an  undisputed  jurisdiction  in  rem, 
as  well  as  in  personam  ;  and  whenever  the  lien 
for  the  wages  exists  and  attaches  upon  the  pro- 
ceeds, it  is  the  familiar  practice  of  that  court  to 
exert  its  jurisdiction  over  thorn,  by  way  of  mo- 
nition to  the  parties  holding  the  proceeds.  This 
is  familiarly  known  in  the  cases  of  prize  and 
bottomry,  and  salvage;  and  is  equally  applica- 
ble to  the  cases  of  wages.  The  lien  will  follow 
the  ship,  and  its  proceeds,  into  whose  hands 
soever  they  may  come  by  title  or  purchase  from 
the  owner.  Shcppard  and  others  v.  Taylor  and 
others,  5  Peters.  675. 

77.  The  jurisdiction  of  the  district  courts  of 
the  United  State.s,  in  cases  of  admiralty  and  ma- 
ritime jurisdiction,  is  not  ousted  by  the  adoption 
of  the  state  laws  by  the  act  of  congress.  The 
only  effect  is  to  leave  the  jurisdiction  concurrent 
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in  the  state  courts:  and,  if  the  party  should  sue 
in  the  admiralty;  to  limit  his  recovery  to  the 
same  precise  sum  to  which  he  would  be  entitled 
under  the  state  laws,  adopted  by  congress,  if  he 
should  sue  in  the  state  courts.  Hobart  v.  Dro- 
gan,  10  Peters,  108. 

78.  The  district  courts  of  the  United  States 


other  waters.  The  true  test  of  its  jurisdiction  in 
all  cases  of  this  sort  is,  whether  the  vessel  is 
engaged,  substantially,  in  maritime  navigation 
or  inferior  navigation  and  trade  not  on  tide  wa- 
ters.    Ibid. 

85.  The  jurisdiction  of  courts  of  admiralty  is 
limited  in  matters  of  contract  to  those  and  those 


will  not  take  cognizance  of  disputes  between  the  I  only  which  are  maritime.     Ibid. 
masters  and  crews  of  foreign  ships,  unless  in        86.  Contracts  for  the  navigation  of  steamboats 
very  particular  cases.    7Vte  Forso^c?,  1  Ad.  Decis.    not  employed  substantially  on  other  than  tide 
197.  waters,  or  in  interior  navigation  and  trade,  are 

79.  Where  the  voyage  is  broken  up  or  ended    not  the  subjects  of  admiralty  jurisdiction.    Ibid. 


here,  the  payment  of  wages  will  be  compelled ; 
and  masters  will  be  assisted  in  recovering  de- 
serters, and  reducing  to  obedience  perverse  and 
rebellious  mariners.     Ibid. 

80.  A  libel  was  filed  in  the  district  court  of 
the  United  States,  for  the  eastern  district  of 
Louisiana,  against  the  steamboat  Planter,  by  H. 
and  v..  citizens  of  New  Orleans,  for  the  recovery 
of  a  sum  of  money  alleged  to  be  due  to  them,  as 
shipwrights,  for  work  done  and  materials  found 
in  the  repairs  of  the  Planter.  The  libel  asserts 
that,  bv  the  admiralty  law  and  the  laws  of  the 
state  oif  Louisiana,  they  have  a  lien  and  privilege 
upon  the  boat,  her  tackle,  &c.,  for  the  payment 
of  the  sums  due  for  the  repairs  and  materials, 
and  prays  admiralty  process  against  the  boat. 
&c..  The  answer  of  the  owners  of  the  Planter 
avers  that  they  are  citizens  of  Louisiana,  residing 
in  New  Orleans;  that  the  libellants  are  also 
citizens,  and  that  the  court  have  no  jurisdiction 
of  the  cause.  Held,  that  this  was  a  case  of 
admiralty  jurisdiction.  Peyroux  el  al.  v.  Howard 
el  al.  7  Peters,  324. 

81.  Suits  for  pilotage  on  the  high  seas,  and  on 
waters  navigable  from  the  sea.  as  far  as  the  tide 
ebbs  and  flows,  are  within  the  admiralty  juris- 
diction of  the  United  States.  The  service  is 
strictly  maritime,  and  falls  within  the  principles 
established  by  the  Supreme  Court  of  the  United 
States,  in  the  case  of  the  steamboat  Thomas 
Jeflerson,  10  Wheat.  428;  6  Cond.  Rep.  173; 
and  in  the  case  of  Peyroux  v.  Howard  et  al.  7 
Peters,  324;  the  steamboat  Orleans  v.  Phcebus, 
11  Peters,  175. 

82.  The  admiralty  has  no  jurisdiction  in  mat- 
ters of  account  between  part  owners.  The 
Steamboat  Oiicanx  v.  Phtbus,  11  Peters.  175. 

83.  The  jurisdiction  of  courts  of  admiralty  in 
cases  of  part  owners  having  unequal  interests 
and  shares,  is  not,  and  never  has  been  applied 
to  direct  a  sale  upon  any  dispute  between  them 
as  to  the  trade  and  navigation  of  the  ship  en- 
gaged in  maritime  voyages,  properly  so  called. 
The  majority  of  the  owners  have  a  right  to  em- 
ploy the  ship  on  such  voyages  as  they  please, 
giving  a  stipulation  to  the  dissenting  owners  for 
the  safe  refurn  of  the  ship,  if  the  latter,  upon  a 
proper  libel  filed  in  the  admiralty,  require  it: 
and  the  minority  of  the  owners  may  in  like 
manner  employ  the  ship,  if  the  majority  declme 
it.     Ibul. 

84.  The  admiralty  has  no  jurisdiction  over  a 
vessel  not  engaged  in  maritime  trade  and  navi- 
gation, though  on  her  voyages  she  may  have 
touched  at  one  terminus  of  them  in  tide  water, 
her  employment  having  been  substantially  on 
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87.  Where  proceedings  are  in  rem,  all  the 
world  become  parties  to  the  sentence,  as  far  as 
the  right  of  property  is  involved  ;  and  of  course 
all  persons  in  any  way  interested  in  the  property 
in  question  are  admissible  to  claim  and  defend 
their  interests.  The  Anlhony  Mavgin,  2  Adm. 
Decis.  452. 

88.  An  agreement  by  the  master  of  a  vessel 
to  pay  wages,  may  be  sued  upon  in  the  admi- 
ralty ;  but  a  stipulation,  in  the  same  contract,  to 
pay  a  sum  of  money  in  case  the  voyage  should 
be  altered  or  discontiimed,  can  be  enforced  only 
at  common  law.  VArina  v.  3Iamcari)i g,  Bee's 
Rep. 199. 

89.  Attachments  may  issue  out  of  the  admi- 
ralty courts  of  the  United  States  against  the 
goods  or  debts  of  an  absent  person,  to  make  him 
a  party  to  the  suit.  Bowysson  et  al.  v.  Miller 
ct  ul.  Bee's  Rep.  186. 

90.  An  account  for  provisions  furnished  to  the 
owner  or  commander  of  a  vessel,  or  for  articles 
for  her  use,  when  not  on  a  voyage,  or  in  a  fo- 
reign port,  is  not  within  the  admiralty  jurisdic- 
tion of  the  district  court,  either  as  a  substantive 
distinct  claim,  or  as  a  set-off  to  a  libel  for  sea- 
men's wages.  Bains  v.  The  Schooner  James  If 
Catharine,  1  Baldwin's  C.  C.  R.  544. 

91.  Admiralty  jurisdiction  is  referred  to  in 
the  constitution  as  it  was  restrained  by  the  com- 
mon law  and  statutes  of  England,  before  the 
revolution;  and  as  it  was  exercised  by  the  state 
courts  before  the  adoption  of  the  constitution. 
Ibid. 

92.  The  rules  which  regulated  it,  and  the 
cases  where  it  could  be  exercised,  considered 
libels  for  seamen's  wages,  as  held  in  England, 
not  to  be  within  the  statutes  which  restrain  the 
jurisdiction  of  the  admiralty,  either  as  being  ex- 
cepted cases,  or  as  coming  within  the  rule  of 
dbmmunis  error  facit  jus.     Ibid. 

93.  The  seventh  amendment  of  the  constitu- 
tion e.vcludes  the  jurisdiction  of  the  admiralty 
over  contracts  regulated  by  the  common  law. 
Ibid. 

94.  The  admiralty  jurisdiction  of  the  district 
courts  of  the  United  States  being  exclusive,  can- 
not be  extended  to  cases  of  law  or  equity  cogni- 
zable by  the  circuit  and  state  courts,  under  the 
eleventh  section  of  the  judiciary  act.    Ibid.  563. 

95.  The  act  of  congress  of  1790.  1  Story's 
Laws  U.  S.  105,  Statutes  of  the  United  States  at 
large.  Vol.  L  133,  made  no  provision  for  the  exer- 
cise of  admiralty  jurisdiction  over  contracts  for 
materials,  labour,  or  provisions,  in  building, 
equipping,  furnishing,  or  provisioning  a  ship 
when  in  a  port  of  the  United  States.     Ibid.  568. 
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96.  The  admiralty  courts  of  the  United  States 
may  proceed,  under  their  general  powers,  in 
every  case  in  which  they  are  not  restrained  from 
the  exercise  of  those  powers  by  statute.  The 
U.  S.  V.  The  Sch.  Little  Charles,  1  Brockenb.  C. 
C.  R.  380. 

97.  After  a  vessel  has  been  seized  and  li- 
belled, a  court  of  admiralty  does  not  lose  its 
jurisdiction  to  condemn  the  vessel  by  losing 
possession  of  it.     Ibid. 

98.  The  admiralty  has  not  jurisdiction  to  dis- 
tribute remnants  and  surplus  in  the  hands  of  the 
court  arising  from  proceedings  in  admiralty  cases, 
unless  that  the  claim  to  the  surplus  or  remnant 
was  in  itself  or  in  its  origin  a  lien  on  the  ship,  or 
on  the  thing  from  which  the  remnants  and  sur- 
plus were  produced.  The  Ship  New  Jersey,  1 
Adm.  Decis.  223. 

99.  There  is  a  very  respectable  authority  for 
believing  that  the  ancient  criminal  jurisdiction 
of  the  admiralty  in  cases  of  misdemeanors  gen- 
erally committed  on  the  sea,  or  on  waters  out  of 
the  body  of  any  county,  was  not  exercised,  if  it 
existed,  at  the  period  when  the  constitution  of 
the  United  States  was  formed ;  and  if  so,  it  would 
seem  to  follow  that  to  the  exercise  of  jurisdiction 
over  such  places,  some  act  of  the  national  legis- 
lature, to  punish  them  as  offences  against  the 
United  States,  is  necessary.  Corfield  v.  Coryell, 
4  Wash.  C.  C.  R.  371. 

100.  If  the  subject  matter  of  a  contract  con- 
cern the  navigation  of  the  sea,  it  is  a  case  of  ad- 
miralty and  maritime  jurisdiction,  although  the 
contract  be  made  on  land.  Such  is  the  contract 
of  material  men.  Zanc  v.  The  Brig  President,  4 
Wash.  C.  C.  R.  453. 

101.  A  contract  for  seamen's  wages  on  a  voy- 
age between  ports  of  adjoining  states,  and  on  the 
tide-waters  of  a  river  or  bay,  is  within  the  juris- 
diction of  the  district  court,  and  may  be  enforced 
by  a  suit  in  rem  in  the  admiralty.  Smith  v.  The 
Pekin,  Gilpin's  D.  C.  R.  203. 

102.  The  provisions  of  the  act  of  congress  of 
the  24th  of  September,  1789,  which  give  to  the 
district  court  original  cognizance  of  all  civil 
causes  of  admiralty  and  maritime  jurisdiction, 
comprehendinl  all  maritime  contracts,  and  those 
which  relate  to  the  business,  navigation  or  com- 
merce of  the  sea,  and  the  building,  repairing,  or 
supplyinir  the  vessels.  Davis  v.  A  New  Brig, 
Gilyin's  D.  C.  R.  473. 

103.  A  proceeding  in  rem  in  the  admiralty  is 
not  within  the  provisions  of  the  judiciary  act  of 
1789,  which  authorizes  an  onler  to  produce 
books  and  writings  on  the  trial  of  actions  at 
law.  l^e  U.  S.  v.^28  Packages,  Gilpin's  D.  C.  R. 
306. 

104.  Waters  within  the  ebb  and  flow  of  the 
tide,  arc  to  be  considered  as  the  sea.  Thackarry 
V.  The  Farmer,  Gilpin's  D.  C.  R.  526. 

105.  The  subject  matter  of  the  controversy 
generally  determines  the  question  of  admiralty 
jurisdiction.  Davis  v.  A  Neio  Brig,  Gilpin's  D, 
C.  R.  477. 

106.  A  contract  for  wages  between  ports  of 
adjoining  states,  and  on  the  tiile-water  of  a  river 
or  bay,  is  within  the  jurisdiction  of  the  district 
court,  and  may  be  eidorced  by  a  suit  in  rem  in 


the  admiralty.     Smith  v.  The  Pekin,  Gilpin's  D. 
C.  R.  203. 

107.  The  pilot,  deck  hands,  engineer  and  fire- 
men of  a  steamboat  navigating  the  river  Dela- 
ware, between  Philadelphia  and  the  state  of 
Delaware,  carrying  passengers  and  merchandise, 
may  sue  in  the  admiralty.     Ibid. 

108.  To  justify  a  person  employed  on  board  a 
vessel  in  suing  in  the  admiralty  for  his  wages, 
the  services  rendered  must  contribute  to  the 
saving  of  the  vessel  or  her  navigation.  T'rainer 
V.  The  Superior,  Gilpin's  D.  C.  R.  514. 

109.  A  contract  for  the  payment  of  labour  on 
board  a  vessel  employed  in  carrying  fuel  to  the 
city  of  Philadelphia,  from  the  shore  of  the  river 
Delaware,  cannot  be  enforced  by  a  suit  in  rem 
in  the  admiralty.  Thackarry  v.  The  Farmer, 
Gilpin's  D.  C.  R.  526. 

110.  Steamboats  or  lighters  employed  in  trade 
or  commerce  on  tide-waters,  and  the  seamen 
engaged  on  board,  are  within  the  admiralty  ju- 
risdiction; but  not  ferry-boats,  or  those  engaged 
in  ordinary  traffic  along  shores.     Ibid. 

1 1 1 .  A  contract  between  a  passenger  of  a  ves- 
sel and  the  master,  for  a  passage,  is  a  personal 
contract,  and  is  not  cognizable  in  the  admi- 
ralty. Bracket  v.  The  Hercules,  Gilpin's  D.  C.  R. 
184. 

112.  The  English  courts  of  admiralty  claim 
and  exercise  no  power  to  compel  the  sale  of  a 
vessel,  on  the  application  of  part  owners,  who 
object  to  a  contemplated  voyage  ;  but  they  will 
require  stipulations  in  favour  of  a  dissenting 
owner,  for  her  safe  return.  Davis  v.  The  Seneca, 
Gilpin's  D.  C.  R.  25. 

113.  A  wharfinger  has  a  lien  on  a  vessel  for 
wharfage,  which  may  be  enforced  in  the  admi- 
ralty. ^Johnson  v.  The  M'-Donough,  Gilpin's  D. 
C.  R.  103. 

114.  Courts  of  admiralty,  so  far  as  their  juris- 
diction extends,  administer  it  upon  the  principles 
of  a  court  of  equity,  and  not  on  the  principles  of 
strict  law.  The  Brig  Sarah  Ann,  2  Sumner's  C. 
C.  R.  206. 

1 15.  Courts  of  admiralty,  like  courts  of  equity, 
govern  themselves  by  analogies  of  the  common 
law  limitation  of  actions,  and  only  under  very 
strong  circumstances  depart  from  them.  Inde- 
pendently of  any  limitations,  they  will  not  enter- 
tain suits  for  stale  demands.     Ibid. 

116.  Where  the  acceptance  of  an  abandon- 
ment of  a  vessel  occurred  in  October,  1828, 
which  related  back  to  the  loss  in  the  preceding 
March,  and  the  libel  was  brought  in  September, 
1834 :  Held,  that  if  the  vessel  had  been  within 
the  reach  ol  the  process  of  the  court  for  a  rea- 
sonable time,  to  the  knowledge  of  the  libellants, 
the  libel,  after  such  a  lapse  of  time,  ought  not  to 
be  maintained.     Ibid. 

1 17.  The  admiralty  has  jurisdiction  over  char- 
ter parties  for  foreign  voyages,  and  will  enforce 
the  lien  thereof.  Certain  Logs  of  Mahogany,  2 
Sumner's  C.  C.  R.  589. 

118.  An  objection  grounded  on  the  pendency 
of  another  suit  for  the  same  cause  of  action,  is 
preliminary  in  its  character,  and  should  be  taken 
in  admiralty  by  a  special  plea  in  the  nature  of  a 
plea  in  abatement;  knowiij  in  the  practice  of  the 
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admiralty,  as  a  delitory  or  declinatory  exception. 
Ibid. 

119.  Every  libel  must  contain  on  its  face  sutTi- 
cient  averments  as  to  the  place,  to  show  that  it 
is  wUhin  the  admiralty  jurisdiction-  or  other- 
wise it  must  be  dismissed.  Tliomas  v.  Lane,  2 
Sumner's  C.  C.  R.  1. 

120.  In  admiralty  pleadings,  the  better  prac- 
tice is  to  present  new  facts,  when  necessary,  by 
an  amendment  to  the  libel  and  answer,  as  in 
chancery,  and  not  by  way  of  replication  and  re- 
joinder. The  Brig  Sarah  Ann,  2  Sumner's  C. 
C.  R.  206. 

121.  The  objection  of  lis  pendens  can  be  sus- 
tained only  where  the  two  suits  are  of  the  sarne 
character,  and  where  the  plaintiff  in  both  suits 
is  the  same.  Certain  Logs  of  Mahogany,  2  Sum- 
ner's C.  C.  R.  589. 

122.  A  suit  in  a  state  court  by  replevin,  or  by 
an  attachment  of  the  property  m  question,  can- 
not supersede  the  right  of  a  court  of  admiralty 
to  proceed,  by  a  suit  in  rem,  to  enforce  a  righi 
or  lien  against  the  property.     Ibid. 

123.  The  admiralty  has  jurisdiction  over  all 
maritime  contracts  in  personam,  and  also  in  rem, 
where  there  is  a  maritime  lien  or  express  pledge 
as  security;  and  this  embraces,  of  course,  a  bot- 
tomry bond  given  by  the  owner  in  the  home 
port,  where  there  is  an  express  pledge  as  secu- 
rity.    The  Brig  Draco,  2  Sumner's  C.  C.  R.  157. 

124.  Courts  of  admiralty  do  not  recognise  the 
rule  in  equity  requiring  two  witnesses,  and 
strong  corroborative  circumstances,  in  order  to 
overcome  the  denial  in  the  answer.  Sherwood 
v.  Hill  ei  al,  3  Sumner's  C.  C.  R.  127. 

125.  The  admiralty  has  no  jurisdiction  over 
preliminary  contracts,  leading  to  maritime  con- 
tracts. 2  he  Schooner  Tribune,  3  Sumner's  C.  C. 
R. 144. 

126.  The  jurisdiction  of  the  admiralty  does 
not  tiepend  upon  the  particular  name  or  charac- 
ter of  the  instrument,  but  whether  it  imports  to 
be  a  maritime  contract.     Ibid. 

127.  No  appeal  lies  from  a  decree  of  the  dis- 
trict court  in  an  admiralty  cause,  except  to  the 
next  term  of  the  circuit  court.  Steamboat  New 
England,  3  Sumner's  C.  C.  R.  495. 

128.  The  appeal,  to  be  effectual,  must  be  en- 
tered before  the  adjournment  sine  die  of  the  dis- 
trict court,  unless  a  different  time  is  specially 
allowed  by  the  district  court  in  the  peculiar  case, 
or  is  prescribed  by  the  general  rules  of  the  court. 
Ibid. 

129.  If,  in  either  case,  an  appeal  is  entered 
within  the  prescribed  term,  it  relates  back  to  the 
time  of  the  decree,  although  actually  entered  in 
vacation.     Ibid. 

130.  A  party  may  appeal  from  an  interlocu- 
tory decree,  having  the  effect  of  a  final  decree ; 
or  he  may,  at  his  election,  wait  until  the  final 
decree  is  positively  entered,  and  then  may  enter 
an  appeal.     Ibid. 

131.  A  decree  awarding  a  certain  rate  of  sal- 
vage of  the  proceeds,  after  deducting  charges 
and  expenses,  and  fees  of  court,  is  not  a  final 
decree ;  but  at  most  is  only  an  interlocutory  de- 
cree in  the  nature  of  a  final  decree.     Ibid. 

132.  To  make  a  decree  in  a  salvage  case  posi- 


tively final,  all  the  charges  and  expenses  should 
be  ascertained,  and  the  salvage  apportioned,  and 
the  rights  of  each  .salvor  definitely  fixed,  so  that 
he  may  appeal  therefrom  if  he  chooses.     Ibid. 

133.  A  re-hearing  in  the  admiralty  cannot  be 
had  after  the  term  has  passed  at  which  the  de- 
cree was  made.     Jbid. 

134.  All  decrees  in  the  admiralty  are  deemed 
to  be  enrolled  as  of  the  term  in  which  they  are 
matle.     Ibid. 

135.  An  agreement  or  stipulation  of  consort- 
ship  among  vessels  engaged  in  saving  vessels  or 
property  wrecked,  is  a  contract  which  may  be 
enforced  in  the  admiralty.  It  is  a  maritime 
contract  for  services  to  be  rendered  at  sea,  and 
an  apportionment  of  the  salvage  to  be  earned 
therein.  Over  maritime  contracts  the  admiralty 
possesses  a  clear  and  established  jurisdiction, 
capable  of  being  enforced  in  personam  as  well 
as  in  rem.  Andrev;s  v.  Wall  et  al.,  3  Howard, 
572. 

136.  In  the  case  of  Ramsay  v.  Allyn,  12 
Wheat.  613  ;  6  Cond.  Rep.,  all  the  judges  except 
one  concurred  in  the  opinion,  as  of  admiralty  ju- 
risdiction; but  the  claim  was  extinguished  by 
a  promissory  note  having  been  given  for  the 
amount,  which  was  still  outstanding  and  unsur- 
rendered. The  general  doctrine  had  been  pre- 
viously asserted  in  the  case  of  The  General 
Smith,  4  Wheat.  438;  4  Cond.  Rep.  483;  and  in 
Peroux  v.  Howard,  7  Peters,  324. 

137.  It  is  an  inherent  incident  to  the  jurisdic- 
tion of  the  admiralty,  to  entertain  supplemental 
siiits  by  parties  in  interest,  in  cases  where  pro- 
ceeds are  in  possession  of  the  admiralty,  to  as- 
certain to  whom  those  proceeds  rightfully  be- 
long, and  to  deliver  them  over  to  the  parties  who 
establish  the  ownership  thereof.     Ibid. 

138.  An  agreement  among  vessels  engaged  as 
wreckers  on  the  coast  of  Florida  to  act  in  con- 
sort, and  share  mutually  with  each  other  the 
moneys  awarded  as  salvage  of  vessels  and  car- 
goes, whether  by  one  vessel  or  by  both,  must  be 
deemed  to  be  made  on  behalf  of  the  owners 
and  crews  of  the  vessels,  and  obligatory  on  both 
sides  untU  dissolved  by  the  owners.  The  mere 
change  of  masters  of  the  vessels  would  not  dis- 
solve such  agreement.     Ibid. 

2.  Jurisdiction  in  Cases  of  Capture  and  Prize. 

139.  W^here  a  vessel  had  been  captured  on 
the  high  seas  as  prize  by  a  French  privateer, 
and  brought  by  the  captors  into  Baltimore,  and 
restoration  claimed  there  by  the  Swedish  and 
American  owners,  in  the  district  court  of  the 
United  States;  the  United  States  district  court 
of  Maryland  has  jurisdiction  to  inquire  and  de- 
cide whether  restoration  ought  to  be  made  to 
the  claimants  in  whole  or  in  part,  consistently 
with  the  laws  of  nations,  and  with  the  treaties 
and  laws  of  the  United  States.  Talbot  v.  Jaiisen, 
3  Dall.  Rep.  133;   1  Cond.  Rep.  62. 

140.  The  district  court  of  the  United  States 
has  jurisdiction  in  the  case  of  a  capture  of  a  neu- 
tral vessel  by  a  privateer  fitted  out  in  the-United 
States,  and  sailing  under  the  French  flag.  The 
captured  vessel  Was  restored  to  the  owners. 
Ibid. 
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141.  Captures  by  belligerent  vessels  lawfully 
commissioned  are  alone  exempt  from  inquiry  by 
neutral  courts;  and  if  the  capturing  vessel  claims 
to  be  so  exempted;  the  court  should  inquire  if 
she  is  entitled  to  the  same.     Ibid. 

142.  The  district  court  has  jurisdiction  in  a 
case  of  the  capture  by  a  French  squadron,  and 
the  captured  vessel  afterwards  abandoned  as 
derelict  and  brought  into  the  United  States;  a 
libel  for  salvage  having  been  preferred  to  that 
court.  The  residue  of  the  proceeds  of  the  ves- 
sel were  decreed  to  the  nation  to  whom  the  cap- 
turing vessels  belonged,  and  to  the  captors. 
M^Donough  v.Danery,  244  ;  3  Dall.  188;  1  Cond. 
Rep.  94. 

143.  A  prohibition  will  lie  from  the  supreme 
court  to  a  district  court,  proceeding  in  an  admi- 
ralty suit  where  it  has  no  jurisdiction;  by  which 
further  proceedings  were  prevented.  The  pro- 
ceeding in  the  district  court  was  against  a 
French  national  vessel  for  an  alleged  capture  on 
the  high  seas  of  a  neutral  vessel.  The  U.  S.  v. 
Pelers,  3  Dall.  121 ;  1  Cond.  Rep.  60. 

144.  Recaptures  are  cases  for  admiralty  juris- 
diction. The  Adeline.  9Cranch;  3  Cond.  Rep. 
397. 

145.  The  courts  of  the  United  States  have 
jurisdiction  overall  prizes  made  in  ports,  as  well 
as  on  the  high  seas,  by  virtue  of  the  delegation 
of  admiralty  and  maritime  jurisdiction.  The  Ship 
Emulous,  1  Gallis.  C.  C.  R.  563. 

146.  A  prize  court  has  jurisdiction  to  decree 
restitution  of  a  vessel  recaptured  from  the  ene- 
m)'',  and  to  award  damages  against  the  recaptors 
for  embezzlement,  llie  Schoooner  Dove  and 
Cargo,  1  Gallis.  C.  C.  R.  585. 

147.  A  court  of  prize  will  take  cognizance, 
not  only  of  all  questions  of  prize,  but  of  every 
incident  thereto,  until  a  final  adjustment  of  all 
claims  arising  from  the  capture.  It  will,  there- 
fore, entertain  a  supplemental  suit  for  the  dispo- 
sition of  the  proceeds  of  a  prize.  Where  the 
proceeds  have  been  paid  to  the  prize  agents, 
and  the  cause  is  no  longer  pending,  the  proper 
jurisdiction  is  the  district  court.  While  the  pro- 
ceeds remain  in  the  circuit  court,  application 
may  be  made  there,  originally,  to  compel  distri- 
bution. The  St.  Lawrence  and  Cargo.  2  Gallis. 
C.  C.  R.  19. 

148.  The  prize  act  of  27th  January,  1813.  ch. 
115,  2  Story's  Laws  U.  S.  1283,  authorizing  the 
marshal  to  make  distribution,  does  not  narrow 
this  juri.sdiction.  He  still  acts  under  the  control 
of  the  prize  court.     Ibid. 

149.  Upon  mature  refiection  and  authorities, 
the  court  is  fully  satisfied  that  all  questions  rela- 
tive to  prize  propHrty,  and  of  course  all  inciden- 
tal claims  upon  it  by  reason  of  the  capture,  pro- 
perly belong  to  the  court  having  possession  of 
the  property,  eith'T  actually  or  in  contemplation 
of  law,  through  prize  agents;  or  having  a  right 
to  call  for  the  property,  in  order  to  execute  its 
decrees,  and  enforce  the  rights  of  the  parties 
connected  with  its  proceedinirs :  and  that  it  is 
perfectly  immaterial  whether  the  court  possess 
the  cause  as  of  original  jurisdiction  or  appeal. 
The  St.  Lawrence  and  Cargo,  2  Gallis.  C.  C.  R.  22. 

150.  The  trial  of  prizes  belongs  exclusively  to 


the  courts  of  the  country  of  the  captors.  No 
neutral  nation  can  justl)'  interfere  with,  or  take 
cognizance  of  prize  when  brought  into  its  terri- 
tory; except  for  the  purpose  of  ascertaining 
whether  the  capturing  vessel  be  lawfully  com- 
missioned, or  the  capture  made  in  violation  of 
its  neutral  sovereignty.  The  Invincible,  2  Gallis. 
C.  C.  25. 

151.  The  question  of  prize  or  no  prize  belongs 
e.\clusively  to  the  courts  of  the  captor,  and  in  no 
case  does  a  neutral  assume  the  right  of  deciding 
on  it.  The  Santissima  Trinidad,  1  Brockenb.  C. 
C.  R.  478. 

151.  Jurisdiction  of  prize  is  involved  in  the 
general  delegation  of  admiralty  and  maritime 
powers  to  the  district  court  of  the  United  States. 
Jennings  y. Carson's  Exhs.,  1  Peters'  Adm.  De- 
cis.  1. 

153.  Admiralty  courts,  in  many  cases,  possess 
cumulative  powers  beyond  those  of  the  common 
law.  The  right  to  proceed  in  rem  does  not  ex- 
clude the  remedy  in  personam,  though  it  is  fre- 
quently taken  in  preference  for  the  greater  secu- 
rity. In  common  law  courts,  as  in  the  admi- 
ralty, a  party  may  pursue  several  remedies, 
although  he  can  have  but  one  satisfaction.  On 
the  instance  side  of  the  admiralty,  the  proceed- 
ings are,  originally  and  most  commonly,  by  ar- 
rest of  the  person.  The  Fair  American,  1  Peters' 
Adm.  Decis.  94. 

154.  The  district  court  must  be  governed  in 
its  decisions  by  the  maritime  code  possessed 
anterior  to  the  revolution,  as  well  as  by  the  par- 
ticular laws  since  established  by  our  own  go- 
vernment. The  Catharina.  1  Peters'  Adm.  Decis. 
116. 

155.  Theadmiralty  courts  of  the  United  States 
have  power  to  authorize  the  majority  of  the  own- 
ers of  a  vessel  to  fit  her  out  and  expedite  her 
upon  a  voyage.  IVillings  ct  al.  v.  Blight,  2  Pe- 
ters' Adm.  Decis.  288. 

156.  An  indemnity  is,  however,  to  be  given  to 
the  non-consenting  owners,  who,  as  they  gain  no 
profit,  may  incur  no  loss.     Ibid. 

151 .  The  admiralty  has  cognizance  of  matters 
on  lanti,  if  they  are  incident  to  those  at  sea. 
Moxon  et  al.  v.  The  Fanny,  2  Peters'  Adm.  De- 
cis. 309. 

158.  On  a  libel  for  prize,  the  burden  of  proof 
rests  on  the  captors.  Miller  v.  The  Resolution, 
2  Dallas'  Rep.  12. 

159.  Questions  of  prize  are  exclusively  of  ad- 
miralty jurisdiction  ;  and  no  action  at  law  lies 
for  property  captured  as  prize.  Bingham  v.  Ca- 
bot, 3  Dall.  Rep.  19;   1  Cond.  Rep.  13. 

160.  In  general,  the  rules  of  the  prize  court, 
as  to  the  vesting  of  property,  are  the  same  with 
those  of  the  common  law.  by  which  the  thing 
sold,  after  the  completion  of  the  contract,  is 
properly  at  the  risk  of  the  purchaser.  The  St. 
Jozc  Indiana,  1  Wheat.  208;  3  Cond.  Rep.  543. 

161.  Concealment,  or  even  spoliation  of  pa- 
pers, is  not  of  itself  a  sufiicient  gromid  for  con- 
demnation in  a  prize  court.  It  is  a  circumstance 
calculated  to  excite  the  viuilance  and  justifv  the 
suspicions  of  the  court;  but  it  is  a  circumstance 
open  to  explanation  ;  for  it  may  have  arisen  from 
accident,  necessity,  or  superior  force.     If  the 


ADMIRALTY. 


77 


Salvage.     General  Principles  on  which  Salvage  is  allowed. 


party  in  the  first  instance  Irankly  explains  it  to 
the  satisfaction  of  the  court,  it  deprives  him  of 
no  ri^iht  to  which  he  is  otherwise  entitled.  The 
Pizah-o,  2  Wheat.  227;  4  Cond.  Rep.  103. 

162.  If,  on  the  other  hand,  the  spoliation  be 
unexplained,  or  the  explanation  appear  weak 
and  futile  ;  if  the  cause  labour  under  heavy  sus- 
picions, or  there  be  a  presumption  of  bad  failh 
or  gross  prevarication,  further  proof  is  denied  ; 
and  condemnation  ensues  from  defects  in  the 
evidence  which  the  party  is  not  permitted  to 
supply.     Jbid. 

163.  Where,  in  a  seizure  case,  the  property 
was  delivered  on  bail  on  appraisement,  and  the 
decree  condemning  it  was  affirmed  in  the  su- 
preme court,  it  was  ordered  that  damages  should 
be  allowed  at  the  rate  of  six  per  cent,  on  the 
amount  of  the  appraised  value  of  the  property; 
computing  the  interest  from  the  date  of  the  de- 
cree of  condemnation  in  the  district  court.  The 
Diana,  3  Wheat.  58 ;  4  Cond.  Rep.  196. 

164.  Where  a  neutral  ship-owner  lends  his 
name  to  cover  a  fraud  with  regard  to  the  cargo, 
this  circumstance  will  subject  the  vessel  to  con- 
demnation. The  Fortuna,  3  Wheat.  236 ;  4  Cond. 
Rep.  244. 

165.  When  the  original  owner  seeks  for  resti- 
tution in  our  courts,  upon  the  ground  of  a  viola- 
tion of  our  neutrality  by  the  captors,  the  onus 
probandi  lies  on  him;  and  if  there  exist  reason- 
able doubt  respecting  the  facts,  the  court  will 
decline  to  exercise  its  jurisdiction.  La  Amislad 
de  Rues,  5  Wheat.  385;  4  Cond.  Rep.  697. 

166.  By  the  rules  of  the  prize  court,  the  onus 
probandi  of  a  neutral  interest  rests  on  the  claim- 
ant. The  Amiable  Isabella,  6  Wheat.  1;  5  Cond. 
Rep.  1. 

167.  The  evidence  to  acquit  or  condemn  must 
come,  in  the  first  instance,  from  the  ship's  pa- 
pers, and  the  examination  of  the  persons  cap- 
ture tl.     Ibid. 

168.  Where  these  are  not  satisfactory,  further 
proof  may  be  admitted,  if  the  claimant  has  not 
forfeited  his  right  to  it  by  a  breach  of  good  failh. 
Ibid. 

169.  On  the  production  of  further  proof,  if  the 
neutralit}-  of  the  property  is  not  established  be- 
yond reasonable  doubt,  condemnation  follows. 
Ibid. 

170.  The  assertion  of  a  false  claim,  in  whole 
or  in  part,  by  an  agent,  or  in  connivance  with 
the  real  owner,  is  a  substantive  cause  of  con- 
demnation.    Ibid. 

171.  A  cargo  of  a  vessel  belonging  to  enemies, 
and  found  in  a  port  of  the  United  States  on  the 
breaking  out  of  a  war,  is  confiscable,  jure  belli, 
without  any  special  act  of  congress  authorizing 
the  seizure.  The  Cargo  of  the  Ship  Emulous,  1 
Gallis.  C.  C.  R.  563. 

172.  If  the  party  filing  a  libel  against  pro- 
perty, or  in  a  suit  in  rem  by  an  informer  as  piize 
of  war,  is  not  entitled  to  it  on  condemnation;  it 
will  go  to  the  United  Stales.     Ibid. 

173.  An  alien  enemy  cannot  sustain  a  claim 
in  a  prize  court,  nor  can  a  citizen  maintain  a 
claim  of  the  property  of  an  enemy,  upon  a  sale 
alleged  to  have  been  made  after  the  war  com- 
menced.    Ibid. 


174.  Upon  a  declaration  of  war  the  President 
has  authority,  as  incident  to  his  olTice,  to  employ 
all  the  usual  and  customary  means,  acknow- 
ledged by  the  laws  of  nations,  to  carry  it  into 
effect.  He  may,  therefore,  lawfully  authorize 
the  capture  of  enemy  property,  wherever,  by 
the  law  of  nations,  it  is  liable  to  captuie.  I'he 
Ship  Emulous,  1  Gallis.  563. 

175.  A  commission  to  cruise,  granted  in  time 
of  peace,  may  be  used  so  as  to  authorize  cap- 
tures as  prize  after  a  war  breaks  out.  It  gives 
validity  to  the  capture,  if  war  exists  when  it  is 
used.     1  Brockenb.  C.  C.  R.  478. 

176.  The  sentence  of  a  foreign  court  of  admi- 
ralty and  prize  in  rem,  is  in  general  conclusive 
on  all  parties  in  interest,  and  for  collateral  pur- 
poses. Bradslreet  v.  The  Neptune  Ins.  Co.  3 
Sumner's  C.  C.  R.  600. 

177.  Semble.  That  no  sound  distinction  can 
be  made  between  a  sentence  pronounced  iu  rem, 
by  a  court  of  admiralty  and  prize,  and  a  like 
sentence  pronounced  by  a  municipal  court,  upon 
a  seizure  or  other  proceedhigs  in  rem.     Ibid. 

178.  But  this  rule  proceeds  on  the  ground  that 
the  court  pronouncing  the  decree  had  jurisdic- 
tion over  the  cause,  and  that  the  thing  was 
either  positively  or  constructively  in  its  ])osses- 
sion,  and  submitted  to  its  jurisdiction.     Ibid. 

179.  In  respect  to  the  jurisdiction  of  courts  of 
prize,  acting  in  rem,  the  courts  of  other  nations 
are  competent  to  enquire  into  and  ascertain 
whether  there  has  been  any  excess  of  jurisdic- 
tion ;  but  the  judgments  of  municipal  courts, 
when  the  res  is  in  possession  of  the  sovereign, 
must,  ordinarily,  be  conclusive  upon  all  foreign 
tribunals.     Ibid. 


General  Principles  on  u'hich  Salvage  is  allowed. 

180.  Salvage  is  a  compensation  for  actual  ser- 
vices rendered  in  saving  the  property  charged 
with  it,  and  it  is  demandable  of  right  for  vessels 
saved  from  enemies,  or  from  pirates.  These 
mnst  be  meritorious  services,  and  the  taking 
must  have  been  lawful.  Talbot  v.  Secman,  1 
Cranch's  Rep.  1 ;   1  Cond.  Rep.  229. 

181.  A  mere  speculative  danger  will  not  au- 
thorize a  claim  for  salvage.  It  is  not  necessary 
that  the  danger  be  such  as  that  escape  fiom  it, 
by  any  other  means,  was  inevitable  ;  but  the 
peril  must  have  been  imminent.     Ibid. 

182.  On  a  recapture  of  a  vessel  by  a  neutral 
vessel,  no  claim  for  salvage  can  arise,  for  the 
recapture  was  a  hostile  act,  not  justified  by  the 
situation  of  the  nation  to  which  the  recapturing 
vessel  belongs,  in  relation  to  that  from  the  pos- 
session of  which  the  vessel  recaptured  was  taken. 
The  degree  of  service  rendered  in  such  a  case, 
is  precisely  the  same  as  if  it  had  been  rendered 
by  a  belligerent ;  yet.  the  rights  accruing  from 
the  recapture  are  different,  because  no  right 
can  accrue  from  an  act  which  was  unlawful. 
Ibid. 

183.  When  a  belligerent  permits  her  cruisers 
to  capture  neutral  vessels,  and  carry  them  in  for 
adjudication,  and  thus  subjects  such  vessels  lo 
perilsj  almost  equal  to  those  of  absolute  capture, 
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salvage  for  a  recapture  of  such  a  neutral  vessel 
will  be  allowed.     Ibid. 

184.  The  principles  and  policy  which  with- 
hold from  mariners  their  wages  on  the  ship  be- 
ing lost,  and  which  deny  them  salvage  for  saving 
their  ship,  however  great  the  peril,  do  not  apply 
in  a  case  when  a  vessel  has  been  abandoned  by 
all  on  board  of  her  but  one  seaman,  who  after- 
wards contributes  to  save  the  vessel  and  cargo. 
The  Ship  Blaireau,  2  Cranch'sRep.  240;  1  Cond. 
Rep.  397. 

185.  If  we  search  for  the  motives  for  the  very 
ample  reward  allowed  for  services  rendered  at 
sea  in  saving  property  from  peril,  we  shall  find 
them  in  a  liberal  and  enlarged  policy.  The  al- 
lowance for  such  services  is  intended  as  an  in- 
ducement to  render  them ;  which  it  is  for  the 
public  interest,  and  for  the  general  interests  of 
humanity  to  hold  forth  to  those  who  navigate 
the  ocean.     Ibid. 

186.  Underwriters  are  not  liable  for  salvage 
upon  articles  which,  by  a  memorandum  in  the 
policj-,  are  declared  to  be  free  from  average,  un- 
less general,  under  the  clause  which  authorizes 
the  insured  to  labour  and  travel  for  the  preserva- 
tion of  the  cargo ;  unless,  perhaps,  in  a  case 
where  the  salvage  may  have  prevented  a  total 
loss  of  the  cargo.  Biuys  v.  Chesapeake  Ins.  Co. 
7  Cranch,  415;  2  Cond.  Rep.  552. 

187.  American  property  recaptured,  was  re- 
stored on  payment  of  salvage;  the  libel  having 
prayed  a  condemnation  as  prize,  and  no  salvage 
having  been  claimed.  The  question  of  salvage 
is  incident  to  the  question  of  prize.  The  Ade- 
line, 9  Cranch's  Rep.  244;  3  Cond.  Rep.  397. 

188.  In  a  case  of  civil  salvage,  where,  under 
its  peculiar  circumstances,  the  amount  of  salvage 
is  discretionary,  appeals  should  not  be  encouraged 
upon  the  ground  of  minute  distinctions  of  merit; 
nor  will  the  court  reverse  the  decision  of  an  in- 
ferior court,  unless  it  manifestly  appears  that 
some  important  error  has  been  committed.  The 
Sybil,  4  Wheat.  98  ;  4  Cond.  Rep.  399. 

189.  In  order  to  entitle  to  salvage,  as  upon  a 
recapture  or  rescue,  the  property  must  have  been 
in  the  possession,  either  actual  or  constructive, 
of  the  enemy.  The  Ann  Green,  1  Gallis.  C.  C. 
R.  274,  289. 

190.  There  is  no  case  where  military  salvage 
has  been  allowed  merely  from  stopping  a  ship 
going  into  an  enemy's  port ;  and  the  case  of  the 
Packet  de  Bilboa,  2  Rob.  133,  and  the  Franklin, 
4  Rob.  147,  are  the  other  way.  I  shall  adhere 
to  tliese  decisions,  because  they  are  founded  in 
fair  and  equitable  principles.  Story,  Justice. 
The  4nn  Green,  1  Gallis.  C.  C.  R.  293. 

191.  In  cases  of  salvage,  the  measure  of  re- 
ward has  never  been  adjusted  by  a  mere  esti- 
mate of  the  labour  and  services  performed  by 
the  salvors.  These  are  important  ingredients, 
and  are  greatly  enhanced  in  value,  when  they 
have  been  accompanied  by  personal  peril  and 
gallantry,  by  hardy  and  prompt  entei))rise,  and 
by  severe  and  long  exposure  to  the  inclemencies 
of  the  winds  and  waves.  But  an  enlarged  poli- 
cy, looking  to  the  safety  and  interest  of  the  com- 
mercial world,  decrees  a  liberal  recompense, 
with  a  view  to  stimulate  ambition,  by  holding 


out  what  may  be  deemed  an  honourable  reward. 
The  same  policy  has  a  tendency  to  discourage 
petty  plundering  and  concealment  of  the  pro- 
perty saved  ;  and  to  induce  salvors  to  bring  it  in 
good  faith  before  judicial  tribunals,  and  rely 
upon  their  justice  for  an  ample  remuneration. 

Rou-e  et  al.  v.  The  Brig ,  1  Mason's  C.  C.  R. 

375. 

192.  The  salvage  paid  to  seamen  in  cases  of 
shipwreck,  is  a  charge  on  the  property  saved, 
and  to  be  borne  by  the  underwriters,  if  the  ship 
is  abandoned  to  them.  The  Two  Catherines,  2 
Mason,  319.' 

193.  A  ship  sailed  on  a  voyage  from  Newport 
to  Gibraltar,  and  there  landed  her  cargo  and 
went  in  ballast  to  Ivica,  for  a  cargo  of  salt ;  and 
after  taking  it  on  board  proceeded  on  her  home- 
ward voyage  for  Providence,  R.  I.,  and  was 
wrecked  on  an  island  in  Narraganset  bay;  the 
vessel  and  cargo  totally  lost,  but  the  ship's 
tackle,  &c.,  saved.  The  seamen  were  entitled 
to  salvage  for  saving  the  materials  of  the  ship ; 
and.  as  they  could  obtain  no  wages  for  the  pe- 
riod of  the  voyage  commencing  from  half  the 
time  the  vessel  was  at  Ivica,  the  court  allowed 
them  as  salvage  as  much  as  their  wages  for  the 
homeward  voyage  would  have  amounted  to. 
Ibid. 

194.  The  owner  of  goods  saved  should  pay 
salvage  in  proportion  to  his  property  saved,  and 
the  advantage  he  receives,  adding  a  reward  as 
an  example  and  incentive  to  others.  Taylor  et 
al.  V.  Goods,  fyc.     1  Adm.  Decis.  48. 

195.  The  old  rule  of  allowing  half  to  the  finder 
or  salvor  of  deserted  vessels,  &c.,  without  regard 
to  degree  of  merit,  labour,  or  difficulty,  is  now- 
exploded.     Ibid. 

196.  Salvage  is  not  allowed  as  a  mere  quan- 
tum meruit ;  but  as  a  premium  to  stimulate  ex- 
ertion, prowess,  enterprise,  and  personal  hazard. 
The  Neptune,  2  Adm.  Decis.  356. 

197.  A  vessel  in  distress,  met  with  at  sea,  and 
brought  into  a  neutral  port,  must  be  restored,  on 
payment  of  salvage,  to  those  who  were  in  pos- 
session of  her  when  she  was  met  with.  L'Es- 
peranza.  Bee's  D.  C.  R.  92. 

198.  Salvage  allowed  upon  a  recapture  of  a 
ransomed  ship,  the  ransom  bill  declaring  that 
the  sum  agreed  upon  therein,  should  be  payable 
only  upon  the  arrival  of  the  vessel  at  her  port 
of  destination,  which  she  never  reached.  The 
Harriet,  Bee's  D.  C.  R.  128. 

199.  In  case  of  a  recapture  by  a  public  vessel 
of  war,  the  salvage  can  be  ascertained  only  by  a 
sale  of  the  property,  unless  both  parties  consent 
to  an  appraisement.  The  Dolphin,  Bee's  D.  C. 
R.  152. 

200.  A  vessel  employed  in  transporting  part 
of  the  cargo  of  a  wrecked  vessel  from  the  place 
where  it  was  safely  landed  to  a  port,  being  lost, 
the  owner  is  not  entitled  to  her  value  in  his  claim 
for  salvage.     The  Argus,  Bee's  D.  C.  R.  170. 

201.  Salvage  is  not  due  for  rescuing  the  vessel 
of  a  neutral  out  of  the  hands  of  a  belligerent, 
who  has  taken  possession  for  a  supposed  violation 
of  a  treaty  or  of  the  law  of  nations.  The  Ante- 
lope, Bee's  C.  C.  R.  232. 

202.  The  owner  has  the  election  to  take  the 
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thing  saved  or  not.  If  he  refuses,  the  thing  only 
is  answerable  for  salvage.  But  if  he  receives  the 
goocls;  though  the  lien  in  the  article  may  be  gone, 
and  especially  if  it  passes  to  a  third  persorT,  yet 
the  right  to  salvage  continues.  It  becomes  a 
personal  claim,  founded  on  the  transaction  at  sea, 
and  must  be  prosecuted  in  personam,  in  the  ad- 
miralty. Brevoor  v.  The  Fair  American,  1  Pe- 
ters' Adm.  Decis.  94. 

203.  There  is  no  precedent  of  a  suit  in  a  com- 
mon law  court  for  salvage  on  the  high  seas.   Ihid. 

204.  No  salvage  can  be  allowed,  further  than 
on  the  amount  of  goods  sold  and  delivered.  Ibid. 

205.  Where  an  American  vessel,  which  had 
been  condemned  by  an  unauthorized  foreign  tri- 
bunal, purchased  by  the  libellant,  and  brought 
into  the  port  of  Philadelphia,  was  ordered  by  the 
district  court  to  be  restored,  the  court  refused  to 
allow  salvage  to  the  libellant.  Conlon  v.  The 
Neptune,  2  Peters'  Adm.  Decis.  356. 

206.  No  length  of  time  shall  divest  the  original 
owner  of  property  found  derelict  at  sea.  It  will 
be  restored  upon  payment  of  salvage  according 
to  circumstances,  unless  there  be  proof  of  an 
intention  to  abandon  wholly.  Wilkie  v.  The  St. 
Petre,  Bee's  D.  C.  R.  82. 

207.  Salvage  must  always  be  a  reasonable  al- 
lowance, to  be  fixed  by  the  court  upon  conside- 
ration of  the  circumstances.  All  agreements, 
therefore,  entered  into  in  situations  of  distress  at 
sea,  are  contrary  to  law,  and  will  be  set  aside. 
Schutz  V.  The  Mary,  Bee's  D.  C.  R.  139. 

208.  A  schooner  being  lost  in  transporting  ar- 
ticles saved  from  a  wrecked  vessel,  after  they 
had  been  placed  in  a  state  of  safety,  the  owner 
is  not  entitled  to  compensation.  The  Annts, 
Bee's  D.  C.  R.  170. 

209.  Wherever  the  service  has  been  rendered 
in  saving  property  at  sea,  or  wrecked  on  the  coast 
of  the  sea,  the  service  is,  in  the  sense  of  the  ma- 
ritime law,  a  salvage  service.  If  a  contract  for 
compensation  for  saving  her  has  been  made,  it 
does  not  alter  the  case,  but  fixes  a  rule  as  to  the 
rate  to  govern  the  court.  The  Emulous,  1  Sum- 
ner's C.  C.  R.  210. 

210.  Contracts  for  salvage  services  are  not 
ordinarily  held  obligatory  by  courts  of  admiralty, 
unless  the  court  can  clearly  see  that  no  advan- 
tage has  been  taken  of  the'parties'  situation,  and 
that  the  rate  of  compen.sation  is  just  and  reason- 
able.    Ihid.  210. 

211.  No  system  of  jurisprudence,  purporting 
to  be  founded  upon  moral  or  relijious.  or  even 
rational  principles,  could  tolerate  for  a  moment 
the  doctrine  that  a  salvor  could  avail  himself  of 
the  calamities  of  others,  to  force  upon  them  a 
contract  unjust,  oppressive,  or  exorbitant.     Ibid. 

212.  On  a  libel  for  salvage,  all  the  parties 
should  be  inserted  and  brought'into  court.  The 
Schooner  Boston,  1  Sumner's^C.  C.  R.  328. 

213.  In  a  libel  in  rem  against  a  vessel  and 
cargo  for  salvage,  the  underwriters,  not  having 
accepted  the  abandonment,  are  not  parties  to  the 
proceeding.     Ibid. 

214.  Where  the  master  and  crew  had  left  their 
vessel  in  a  sinking  condition,  and  had  taken  to 
the  long-boat,  and  were  picked  up  by  another 
vessel,  while  yet  in  sight  of  the  wreck,  the  ves- 


sel and  cargo  were  considered  in  the  admiralty 
as  derelict.     Ihid. 

215.  On  appeal  in  salvage  cases,  the  court 
does  not  alter  the  amount  ofsalvage  upon  slight 
grounds,  or  inconsiderable  differences  of  opinion 
from  the  court  from  which  the  appeal  has  been 
taken.     Ibid. 

216.  The  case  of  salvage  is  an  exception  to 
the  rule  as  to  the  incompetency  of  witnesses  on 
account  of  interest.  The  salvors  are,  from  ne- 
cessity, witnesses  as  to  the  facts  occurring  at  the 
time  of  the  salvage  service,  but  only  as  to  such 
facts.     Ibid. 

217.  They  are  not  competent  witnesses  as  to 
facts  occurring  after  the  property  has  been 
brought  into  port.     Ibid. 

218.  Underwriters  can  make  no  claim  for  sal- 
vage property,  unless  there  has  been  an  aban- 
donment of  the  property,  and  it  has  been  accepted 
by  them.  The  Ship  Henry  Ewhank.  1  Sumner's 
C.  C.  R.  400. 

219.  In  salvage  cases,  the  proper  course  is  to 
make  all  the  co-salvors  parties  to  the  original 
libel;  and  if  any  are  omitted,  they  need  not  file 
a  new  libel,  but  may  become  parties  by  suitable 
allegations.     Ibid. 

220.  If  salvors,  in  efTocting  a  salvage  service, 
themselves  fall  into  distres.«,  and  aie  relieved  by- 
other  salvors,  they  do  not  lose  their  original  right 
to  salvage,  but  the  second  .«alvors  only  partake 
of  the  salvage  in  proportion  to  their  merit.    Ibid. 

221.  Second  salvors  carniot  lawfully  make  it 
a  condition  of  giving  assistance,  that  the  original 
salvors  shall  abandon  all  claims  to  salvage.  Ibid. 

222.  Apportionment  of  costs  hi  a  case  of  sal- 
vage.    Ibid.  433. 

223.  Semble,  that  in  cases  of  salvage  of  private 
ships  and  cargoes,  the  freight  on  board  belonging 
to  government  is  equally  subject  to  admiiulty 
process  in  rem,  for  their  proportion  due  for  sal- 
vage, with  that  of  mere  private  ships.  U.  S. 
V.  Wilder,  3  Sumner's  C.  C.  R.  308. 

224.  When  proceedings  in  rem  are  had  in  the 
admiralty  for  salvage,  neither  party  is  bound  to 
obtain  a  delivery  of  the  ship  and  carjro  on  bail ; 
and  it  is  no  matter  of  default  in  either  party  to 
wait  for  the  termination  of  the  salva<re  proceed- 
ings. The  Ship  Nathaniel  Hooper,  3  Sumner's 
C.  C.  R.  542. 

225.  In  suits  for  salvage,  courts  of  admh-alty 
will  not,  ordinarily,  without  the  consent  of  the 
salvors,  deliver  either  ship  or  cargo  on  stipulation 
to  the  claimants ;  where,  from  the  circumstances 
of  the  case,  it  is  apparent  to  the  court  that  a  pro- 
portion, and  not  a  gross  sum,  ought  to  be  allowed 
for  salvace.     Ibid. 

226.  If  the  cargo  is  liable  to  deteriorate  or 
perish,  or  the  ship  to  be  injured  by  the  delay 
incident  to  the  salvage  proceedings,  the  proper 
course  is  to  apply  to  the  court  for  the  sale  there- 
of. It  is  not  a  matter  of  right  for  either  party  to 
have  a  delivery  on  bail  in  such  cases.     Ibid. 

227.  The  shipper  of  property  is  not  entitled  to 
salvage  earned  on  the  voyage,  unless  the  stop- 
page and  deviation  were  authorized  by  him. 
Under  other  circumstances,  his  indemnity  for 
any  loss  occasioned  by  the  stoppage  or  deviation 
is  against  the  master  and  owner.     Ibid. 
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228.  Ill  salvage  cases,  the  general  rule  is  to 
decree  all  costs  and  charges  in  the  case  to  be 
borne  and  paid  by  the  property  saved,  and  ap- 
portioned among  the  claimants  according  to  their 
respective  interests.  The  only  admitted  excep- 
tions are,  where  the  charges  have  been  occa- 
sioned by  the  gross  neglect  or  laches  of  the 
claimant,  in  which  case  they  are  to  be  borne  by 
him;  or  where  the  right  has  been  forfeited  by 
the  conduct  of  the  salvors,  in  which  case  the 
court  refuses  any  allowance  to  them,  and  com- 
pels guilty  parlies  to  bear  their  own  expenses 
and  charges.     Ibid. 

229.  If  a  ship  is  seized  under  an  usurped  au- 
thority of  a  foreign  government,  and  recaptured 
by  the  crew,  they  are  entitled  to  salvage ;  and 
the  decree  of  an  American  court  in  rem  will  be 
deemed  conclusive  on  the  right,  unless  fraud  be 
shown.  Williams  v.  The  Suffolk  Ins.  Co.,  3  Sum- 
ner's C.  C.  R.  270. 

Salvage.     Who  may  be  Salvors. 

230.  Pilots  and  others,  transcending  the  limits 
of  their  duty  in  rendering  assistance  to  those  in 
distress,  are  entitled  to  salvage.  The  Piragio, 
Bee's  D.  C.  R.  212. 

231.  Mariners  are  entitled  to  wages  when 
goods  have  been  saved  and  brought  into  port, 
and  wages  were  allowed  up  to  the  time  of  the 
delivery  of  the  goods  saved  into  the  custody  of 
the  marshal.  Weeks  v.  The  Catharina  Maria. 
2  Peters'  Adm.  Decis.  424. 

232.  A  pilot,  while  acting  within  the  strict 
line  of  his  duty,  however  he  may  entitle  himself 
to  extraordinary  pilotage  compensation  for  extra- 
ordinary services,  as  contradistinguished  from 
ordinary  pilotage  for  ordinary  services,  cannot 
be  entitled  to  claim  salvage.  In  this  respect  he 
is  not  distinguished  from  any  other  officer,  pub- 
lic or  private,  acting  within  the  appropriate 
sphere  of  his  duty.  But  a  pilot,  as  such,  is  not 
disabled,  in  virtue  of  his  office,  from  becoming 
a  salvor.  On  the  contrary,  Avhenever  he  per- 
forms salvage  services  beyond  the  line  of  his 
appropriate  duties,  or  under  circumstances  to 
which  those  duties  do  not  justly  attach,  he  stands 
in  the  same  relation  to  the  property  as  any  other 
salvor;  that  is,  with  a  title  to  compensation  to 
the  extent  of  the  merit  of  his  services,  viewed 
in  the  light  of  a  liberal  pubhc  policy.  Hobart  v. 
Lh-ogan,  10  Peters,  108. 

233.  Seamen,  in  the  ordinary  course  of  things, 
in  the  performance  of  their  duties,  are  not  allowed 
to  become  salvors,  whatever  may  have  been  the 
perils  or  hanlships,  or  gallantry  of  their  services 
in  sawng  the  ship  and  cargo.  Extraordinary 
events  may  occur,  in  which  their  connexion  with 
the  .ship  may  be  dissolved  de  facto,  or  by  opera- 
tion of  the  law,  or  they  may  exceed  their  proper 
duty,  in  which  cases  they  may  be  permitted  to 
claim  as  salvors.     Ibid. 

234.  It  is  not  within  the  scope  of  the  positive 
duties  of  a  pilot  to  go  to  the  lescue  of  a  wrecked 
vessel,  and  employ  himself  in  saving  her  or  her 
cargo,  when  she  was  wholly  unnavigable.  That 
is  a  duty  entirely  distinct  in  its  nature,  and  no 
more  belonging  to  a  pilot  than  it  would  be  to 
supply  such  a  vessel  with  masts  or  sails,  or  to 


employ  lighters  to  discharge  her  cargo  in  order 
to  float  her.  It  is  properly  a  salvage  service, 
involving  duties  and  resprmsibilities  for  which 
his  employment  may  peculiarly  fit  him,  but  yet 
in  no  sense  included  m  the  duty  of  navigating 
the  ship.     Ibid. 

235.  The  case  of  the  Hope  was  one  where 
the  libellants  acted  as  salvors,  and  not  as  pilots. 
They  had,  at  the  time,  no  particular  relation  to 
the  distressed  ship.  They  profTered  useful  ser- 
vices as  volunteers,  without  any  pre-existing 
covenant  thaj;  connected  them  with  the  duty  of 
employing  themselves  for  her  preservation.  The 
duties  they  undertook  were  far  beyond  any  be- 
longing to  pilots,  and  precisely  those  belonging 
to  salvors.     Ibid. 

236.  If  an  officer,  acting  as  such,  exceeds  the 
bounds  of  his  official  duty,  by  giving  extraordi- 
nary assistance  to  save  property,  he  is  entitled 
to  salvage.     The  Tiger,  3  Wash.'C.  C.  R.  567. 

237.  It  is  no  objection  to  the  claim  for  salvage, 
that  the  interference  or  assistance  of  the  salvors 
did  not  arise  from  a  desire  to  preserve  the  pro- 
perty, or  benefit  the  owner.     Ibid. 

238.  What  a  pilot  does  beyond  the  limits  of 
his  duly  as  such,  may  be  the  foundation  of  a 
claim  for  salvage;  but  there  is  no  claim  for  sal- 
Vtage,  when  the  acts  are  within  his  duties  as 
pilot.     Hand  v.  llie  Elvira,  Gilpin's  D.  C.  R.  65. 

239.  If  property,  abandoned  by  the  master 
and  crew,  be  taken  possession  of  by  a  set  of  sal- 
vors, a  second  set  have  no  right  to  interfere  with 
them,  and  become  participators  in  the  salvage; 
unless  it  appear  that  the  first  would  have  been 
unable  to  effect  the  purpose  without  the  aid  of 
the  others.     Ibid.  67. 

240.  Apprentices  to  the  owners  of  the  saving 
vessel,  who  are  entitled  to  a  portion  of  the  sal- 
vage adjudged  to  those  who  were  actively  en- 
gaged in  the  saving,  are  entitled  to  the  portions 
allowed  to  them,  and  not  their  masters,  llie 
Blaircau,  2  Cranch,  240;   1  Cond.  Rep.  397. 

241.  Where  a  seaman  had  been  left  by  the 
master  of  the  vessel,  which  he  and  all  others 
than  him  who  had  belonged  to  her  had  aban- 
doned as  a  wreck  on  the  ocean,  and  he  with 
others,  who  had  found  the  vessel  in  this  condi- 
tion, carried  her  into  a  place  of  safety;  a  portion 
of  the  salvage  was  allowed  to  the  seaman.  Ibid. 

242.  The  salvage  allowed  to  a  slave  who  was 
one  of  the  salvors,  was  adjudged  to  his  mas- 
ter. The  master  agreed  to  manumit  the  slave, 
and  to  give  him  one-fifth  of  the  sum  allowed  to 
the  .^lave  as  salvage.     Ibid. 

243.  A  freighter  is  not  entitled  to  salvage,  un- 
less by  his  act  he  discharge  the  insurer  or  owner 
of  ihe  vessel  from  liability  for  the  tieviation  by 
which  the  property  has  been  saved.  Bond  v. 
The  Corea,  2  Atlm.  Decis.  361. 

244.  An  American  vessel  was  captured  by  an 
enemy,  and.  after  condemnation  and  sale  to  an 
enemy,  was  recaptureil  by  an  Auaerican  priva- 
teer. The  original  owner  claimed  the  vessel, 
offering  to  allow  .salvage.  Held,  that  this  was 
not  a  case  for  salvage,  under  the  act  of  congress 
of  March  3,  1800,  chap.  168,  or  the  prize  act  of 
June  26,  1812.  ch.  450.  The  property  had  be- 
come completely  divested  by  the  capture  and 
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condemnation.     The  Star.,  3  Wheat.  78;  4  Cond. 
Rep.  198. 

245.  If  the  physician  on  board  a  vessel  joins 
in  a  ransom  bond,  conditioned  to  give  the  cap- 
tors one-half  the  property  captured,  in  case  of 
safe  arrival,  and  is  afterwards  indemnified  by 
the  owners  against  any  liability  on  such  bond,  it 
does  not  entitle  him  to  salvage.  Philips  v. 
31 -Call,  4  Wash.  C.  C.  R.  141. 

246.  Where  a  vessel  has  been  captured,  and 
the  captured  crew  rise  upon  the  captors  and 
make  a  recapture  and  bring  the  vessel  into  port, 
they  are  entitled  to  claim  as  salvors.  Claijton 
et  al.  v.  The  Harmony,  1  Adm.  Decis.  70. 

247.  There  is  no  important  distinction  between 
a  crew  in  another  ship  taking  or  recapturing  a 
vessel,  or  the  crew  and  passengers  of  a  ship 
taken,  vanquishing  the  captors  and  restoring  the 
property.     Ibid. 

248.  Although  seamen  are  bound,  if  possible, 
to  save  a  ship  and  cargo  wrecked,  or  lose  their 
wages,  they  are  also  entitled  to  further  compen- 
sation by  way  of  salvage.     Ibid. 


Salvage. 


Forfeiture  of  Right  or  Claim  to 
Salvas:e. 


249.  The  captain  of  a  saving  vessel  having 
embezzled  a  part  of  the  property  saved,  forfeits 
all  claim  to  salvage.  If  a  wise  and  humane 
policy  be  among  the  essential  principles  which 
uiduce  a  continuance  in  the  allowance  of  that 
liberal  compensation  which  is  made  for  saving  a 
ve.'jsel  at  sea,  we  must  at  once  perceive  the 
gronnil  on  which  it  it  is  refused  to  a  person  who 
should  be  punished,  instead  of  rewarded.  Per 
Ch.  Just.  INLiKsiiALL.  The  Blaireau,  2  Cranch, 
240;   1  Cond.  Rep.  397. 

250.  Spoliation,  or  even  gross  neglect,  may 
forfeit  all  pretensions  of  the  salvors  for  compen- 
sation. The  Bello  Corrunes,  6  Wheat.  152;  5 
Cond.  Rep.  40. 

251.  Where  the  salvors  conceal  any  part  of 
the  property  saved,  their  share  of  the  salvage  is 
forfeited  to  the  owners  of  the  property.     Ibid. 

252.  A  salvor  who  embezzles  the  property 
saved  while  in  his  possession,  forfeits  all  right  to 
salvage.     The  Dove,  1  Gallis.  585. 

253^.  The  right  to  salvage  is  forfeited  by  em- 
bezzlement on  the  part  of  the  salvors  at  sea  or 
in  Dort.  The  Schooner  Boston,  1  Sumner's  C.  C. 
R.  328. 

254.  Embezzlement  by  the  salvors  after  the 
property  is  put  into  the  hands  of  the  marshal,  is 
a  forfeiture  of  salvage;  and  that,  whether  the 
custody  of  the  property  be  at  the  time  in  the 
marshal  or  the  salvors.     Ibid. 

Salvafxe. 


Rates  and  Proportions  of  Salvage. 

255.  Salvage  will  be  apportioned  on  a  just 
estimate  of  the  dangers  from  which  the  vessel 
was  recaptured,  and  of  the  risk  attending  the 
retaking  of  her.  Talbol  v.Seeman,  1  Cranch,  1; 
1  Cond.  Rep.  229. 

256.  The  ship  Amelia,  belonging  to  merchants 
in  Hamburg,  a  neutral  power,  had  been  captured 
on  the  high  seas  by  a  French  corvette,  when  on 
her  voyage  from  Calcutta  to  Hamburg,  with  a 
cargo,  the  production  of  the  British  India  pos- 


sessions, on  the  15th  of  September,  1799,  and 
ordered  to  St.  Domingo.  She  was  recaptured 
by  the  American  frigate  Constitution,  and  sent 
to  New  York.  At  the  time  of  the  capture  and 
recapture,  under  the  French  decrees  of  18th 
January.  1798,  the  French  cruisers  captured 
neutral  vessels  laden  with  the  productions  of  the 
British  productors ;  and  the  French  decree  de- 
clares such  vessels  good  prize.  Salvage  of  one- 
sixth  of  the  nett  value  of  the  vessel  and  cargo 
was  allowed  to  the  frigate,  after  deducting  the 
e.xpenses  incurred.     Ibid. 

257.  The  French  merchant  ship  Blaireau, 
laden  with  sugar  and  coffee,  bound  from  INIarti- 
nique  to  Bordeaux,  was  run  down  by  a  Spanish 
sixty-four  gun  ship,  and  greatly  injured  by  the 
same.  All  the  persons  on  board,  except  one 
man,  who  could  not  be  found,  were  taken  from 
her ;  and  when  she  was  left,  there  were  three 
feet  water  in  her  hold.  In  this  situation  the 
Blaireau  was  found  by  the  ship  Firm,  of  Balti- 
more, on  the  following  day;  Toole,  the  person 
left  on  board,  having  in  the  meantime  endea- 
voured to  repair  her,  and  having  hoisted  a  signal 
of  distress.  She  was  carried  into  Baltimore. 
When  she  was  found,  one  of  the  charterers  of 
the  Firm  went  on  board,  and  also  two  appren- 
tices to  the  captain,  and  a  slave  belonging  to  a 
person  not  on  board.  Salvage  of  one-third  of 
the  gross  proceeds  of  the  vessel  was  allowed, 
which  was  distributed  to  the  person  left  on  board 
the  Blaireau,  the  owners  of  the  Firm,  the  char- 
terers, apprentices,  and  not  to  their  master,  end 
to  the  owner  of  the  slave.  Mason  v.  The  Blai- 
reau, 2  Cranch,  240;  1  Cond.  Rep.  397. 

258.  A  vessel  and  cargo  were  abandoned  by 
the  master  and  crew  in  the  bay  of  Delaware, 
without  anchors  or  cables,  and  dismasted.  She 
was  in  danger  of  being  driven  out  to  sea.  One- 
half  of  the  cargo  was  allowed  for  salvage. 
Pcisch  et  al.  v.  Ware,  4  Cranch,  347;  2  Cond.  Rep. 
137. 

259.  A  case  wherein  a  vessel  and  cargo  belong- 
ing to  a  citizen  of  one  belligerent  nation,  was  cap- 
tured on  the  high  seas  by  a  cruiser  of  the  other 
belligerent,  given  to  a  neutral,  and  was  by  him 
brought  into^a  port  and  libelled  in  a  court  of  his 
own  country,  between  whichand  that  to  which  the 
vessel  originally  belonged  war  breaks  out  before 
final  adjudication,  is  to  be  considered  as  a  case  of 
salvage.  One  moiety  adjudged  to  the  libeirants, 
and  the  other  moiety  to  remain  subject  to  the 
future  order  of  the  court,  from  which  the  appeal 
was  brought  up  :  and  to  be  restored  to  the  ori- 
ginal owner  after  the  termination  of  the  war. 
unless  legislative  provision  should  previously  be 
made  for  the  confiscation  of  enemy's  property 
found  in  the  country  at  the  declaration  of  war. 
The  Adventure,  8  Cranch,  221;  3  Cond.  Rep.  93. 

260.  By  the  act  of  congress  of  March  3,  1800, 
one-sixth  part  only  is  allowed  to  a  privateer  for 
salvage,  upon  the  recapture  of  a  cargo  on  board 
of  a  private  armed  ship  of  the  United  States,  al- 
thouo-h  one-half  is  allowed  for  recapturing  the 
vessel.  The  Adeline,  9  Cranch,  244  :  3  Cond. 
Rep.  397.  .     1  1 

261.  The  amount  of  salvage  rests  in  the  somK 
discretion  of  the  court.    The  rate  is  not  governed 
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by  the  mere  extent  of  labour,  but  is  a  result 
from  the  combination  of  various  considerations. 
The  value  of  the  property  saved,  the  degree  of 
hazard  in  which  it  was  placed,  the  enterprise, 
intrepidity  and  danger  of  the  service,  and  the 
policy  of  a  liberial  allowance  for  the  timely  in- 
terposition of  marine  assistance,  all  conspire  to 
heighten  the  amount.  Where  the  value  of  the 
property  is  small,  and  the  hazard  is  great,  the 
allowance  is  always  in  a  greater  proportion. 
On  the  other  hand,  where  the  value  is  large  and 
the  services  not  highly  meritorious,  the  propor- 
tion is  diminished.  Sound  policy  dictates  that 
the  compensation  should  not,  in  general,  be  less 
than  one-third,  unless  the  property  be  very 
valuable,  or  the  services  very  inconsiderable. 
Tyson  v.  Prior,  1  Gallis.  C.  C.  R.  133. 

262.  An  appellate  court  in  questions  of  the 
rate  of  salvage  should  not  nicely  balance  the 
subordinate  distinctions  of  cases,  whose  com- 
plexions carry  a  plain  merit  and  humane  inter- 
position.    Ibid. 

263.  In  cases  of  derelict,  it  was  the  ancient 
rule  to  give  salvors  a  moiety  of  the  property 
saved.  This  rule  has  become  obsolete,  and,  de 
jure,  salvors  are  not  entitled  to  claim  a  moiety. 
Roice  V.  The  Brig ,  1  Mason's  C.  C.  R.  376. 

264.  The  old  rule  of  one-half  as  salvage  in 
cases  of  derelict,  ought  to  be  adhered  to,  unless 
special  circumstances,  which  it  is  incumbent 
on  the  claimant  to  e.xhibit,  show  it  should  be  de- 
parted from.     Ibid. 

265.  The  law  of  France  gives,  in  all  cases, 
one-third  of  the  gross  value  in  cases  of  derelict 
as  salvage  ;  nor  have  I  met  with  a  single  instance 
in  which  a  lower  rate  of  salvage  is  established 
by  the  municipal  law  of  modern  nations.  Sto- 
ry, J.     Ibid.  375. 

266.  But  the  rule  is  flexible,  and  there  may 
be  cases  in  which  it  would  be  proper  to  allow 
the  salvors  of  a  derelict  little  more  than  a  quan- 
tum meruit,  for  work  and  labour,  when  there 
was  little  difficulty  or  peril.     Ibid.  376. 

267.  Salvage  should  always  comprehend  a 
reward  for  the  risk  of  life  ami  property,  the  la- 
bour and  damage  of  the  undertaking,  and  should 
be  so  liberal  as  to  afford  a  sufficient  inducement 
to  similar  exertions.  The  Cora,  2  Adm.  Decis. 
361. 

268.  Unless  in  cases  of  very  extraordinary  or 
o(  very  small  merit,  or  where  the  property  saved 
has  been  to  that  at  ri.sk  in  a  ratio  very  much 
short  of  a  just  compensation  ;  where  a  vessel  has 
been  fountl  totally  deserted  at  sea,  and  brought 
into  port,  one  third  has  been  the  most  usual  rate. 
Ibid. 

26^  In  cases  of  salvage,  where  the  rate  of 
compensation  rests  on  the  discretion  of  the  court, 
no  very  strong  objection  can  exist  against  aiiopt- 
ing  the  rule  of  reciprocity.  Armroyd  et  al.  v. 
Williams  ct  al.  2  Wash.  C.  C.  R.  508. 

270.  The  general  principle  of  salvage  is  not 
confined  to  a  mere  quantum  meruit,  but  is  made 
to  comprehend  a  reward  for  the  risk  of  life  and 
property,  labour  and  danger  in  the  undertaking. 
as  well  as  a  premium,  operating  as  an  induce- 
ment to  similar  exertions.  Clayton  v.  The  Har- 
mony, 1  Adm.  Decis.  80.     Warder  v.  Goods,  Ibid. 


31.     Brcvoor  v.  The  Ship  Fair  American,  Ibid. 
87. 

271.  A  vessel  found  on  shore  on  the  Bahama 
bank,  deserted  and  abandoned,  was  with  great 
labour,  difficulty  and  danger,  brought  into  the 
United  States,  and  one  moiety  of  the  nett  pro- 
ceeds of  vessel  and  cargo  allowed  for  salvage. 
ConMin  et  al.  v.  The  Harmony,  1  Adm.  Decis.  34. 

272.  A  vessel  was  found  at  sea  in  great  dis- 
tress, and  after  great  peril  and  exertion  brought 
into  port ;  one-half  of  the  nett  proceeds  were 
allowed  as  salvage.  Morehouse  et  al.  v.  The 
Jefferson,  1  Adm.  Decis.  46. 

273.  A  vessel  Ibund  derelict  at  sea.  Salvage 
of  one-half  the  nett  proceeds  were  allow^ed.  The 
PriscUla,  Bee's  Dist.  C.  R.  1. 

274.  A  vessel  with  slaves  on  board,  but  with- 
out any  white  person,  considered  as  derelict, 
and  one-third  of  the  nett  proceeds  allowed  as 
salvage.     The  Lcander,  Bee's  Dist.  C.  R.  261. 

275.  Whatever  may  be  the  service  rendered, 
the  court  never  give  more  than  half  by  way  of 
salvage;  and  will  restore  the  remainder  to  the 
owners.  Cross  v.  The  Bellona,  Bee's  D.  C.  R. 
139. 

276.  A  vessel  and  cargo  rescued  from  great 
peril,  on  the  coast  of  Massachusetts,  one-eighth 
allowed  for  salvage.  The  Emulous,  1  Sumner's 
C.  C.  R.  20!S. 

277.  In  cases  of  derelict,  the  habit  of  the  court 
of  admiralty  is  to  allow  one  moiety  as  salvage. 
That  proportion  is  not  departed  from,  unless 
under  extraonlinary  circumstances.  The  Ship 
Henry  Ewbank,  1  Sumner's  C.  C.  R.  400. 

278.  In  the  distribution  of  salvage,  the  owner 
of  the  saving  ship  ought,  under  ordinary  circum- 
stances, to  be  allowed  one  third  of  the  salvage. 
In  cases  of  extraordinary  merit,  or  extraordinary 
peril  to  the  ship,  he  may  found  a  claim  to  higher 
salvage.     Ibid. 

27y.  The  brig  Hope,  with  a  valuable  cargo, 
had  been  conducted,  in  the  evening,  by  a  pilot 
inside  of  Mobile  Point,  where  pilots  of  the  outer 
harbour  usually  leave  vessels  which  they  pilot 
inside  of  that  bar.  The  pilot  was  discharged, 
and  the  Hope  proceeded  up  the  bay  of  Mobile. 
The  wind  soon  after  changed,  blew  a  violent 
gale  from  the  northwest,  both  anchors  parted, 
and  the  Hope  was  driven  on  a  shoal  outside  of 
the  point,  among  the  east  breakers.  The  gale 
increased  to  a  hurricane,  and  forced  the  vessel 
on  her  beam  ends,  and  her  masts  and  bowsprit 
were  cut  away.  The  master  and  crew  deserted 
her  to  save  their  lives.  After  various  fruitless 
efforts  to  save  her,  the  libellants,  all  pilots  of  the 
outer  harboin-  of  Mobile,  two  days  after  she  was 
stranded,  and  while  yet  in  great  peril,  succeed- 
ed;  and  she  was  brought  up  to  (he  city  of  I\Io- 
bile  by  them,  towed  by  their  pilot  boat,  assisted 
by. a  steamboat  employed  by  them.  On  a  libel 
for  salvage,  the  district  court  of  the  United  States 
for  the  district  of  Alabama,  allowed,  as  salvage, 
one-third  of  15,299  dollars  and  58  cents,  the  ap- 
piaised  value  of  the  brig  and  cargo.  The  own- 
ers of  the  brigand  cargo  appealed  to  the  supreme 
court.  It  was  held  by  the  court,  on  the  appeal, 
that  the  amount  of  salvage  allowed  by  the  dis- 
trict court  was  certainly  not,  under  the  circum- 
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Stances  of  the  case,  unieasonable.  This  court 
said  it  was  not  in  the  habit  of  revising  such  de- 
crees as  to  the  amount  of  salvage,  unless  upon 
some  clear  and  palpable  mistake,  or  gross  over- 
allowance  of  the  court  below.  It  is  equally 
against  sound  policy  and  public  convenience  to 
encourage  appeals  of  this  sort  in  matters  ot  dis- 
cretion, unless  there  has  been  some  violation  of 
the  just  principles  which  ought  to  regulate  the 
subject.     Hobart  v.  Drogaa,  10  Peters,  108. 

280.  The  amount  of  salvage  to  be  allowed, 
must  be  estimated  by  the  compound  considera- 
tion of  the  danger  and  importance  of  the  service; 
the  value  of  the  property  saved,  is  an  essential 
circumstance  in  estimating  the  latter.  Hand  v. 
The  Elvira,  Gilpin's  D.  C.  R  68. 

seamen's    wages. 
General  Principles. 

281.  The  ship  Warren,  owned  in  Baltimore, 
sailed  from  that  port  in  isOG ;  the  officers  and 
seamen  having  shipped  to  perform  a  voyage  to  j 
the  northwest  coast  of  America,  thence  to  Can- 
ton, anil  thence  to  the  United  States.     The  ship 
proceeded  under  the  instructions  of  the  owners 
to  Conception  bay,  on  the  coast  of  Chili,  by  the 
orders  of  the  supercargo  ;  he  having  full  autho- 
rity for  that  purpose.     The  cargo  had  in  fact 
been  put  on  board  for  an  illicit  trade,  against  the 
laws  of  Spain,  on  that  coast.     After  the  arrival 
of  the  Warren,  she  was  seized  by  the  Spanish 
authorities,   the  vessel   and   cargo   condemned, 
and  the  proceeds  ordered  to  be  deposited  in  the 
royal  chest.     The  officers  and  seamen  were  im- 
pri.soned,  and    returned    to   the  United    States, 
some  after  eighteen  months,  and  others  not  until 
four  years  from  the  time  of  their  departure.  The 
kins  of  Spain  subsequently  ordered  the  proceeds 
of  the  Warren  and  cargo  to  be  repaid  to  the 
owners,  but  this  was  not  done;  afterwards,  the 
owners,  having  become  insolvent,  assigned  their 
claims  for  the  restoration  of  the  proceeds,  and 
for  indemnity  from  Spain,  to  their  separate  cre- 
ditors :  and  the  commissioners  under  the  Florida 
treaty  awarded  to  be  paid  to  the  assignees  a  sum 
of  money,  part  for  the  cargo,  part  for  the  freight, 
and  part  for  the  ship  Warren.     The  officers  and 
seamen  having  proceeded  against  the  owners  of 
the  ship  by  libel  for  their  wages,  claiming  them 
by  reason  of  the  change  of  voyage,  from  the  time 
of  her  departure  until  their  return  to  the  United 
States,    respectively;    and    having    afterwards 
claimed  payment  out  of  the  money  paid  to  the 
assignees  of  the  owners  under  the  treaty;  it  was 
held  that  they  were  entitled,  towards  the  satis- 
faction of  the  same,  to  the  sum  awarded  by  the 
commissioners  for  the  loss  of  the  ship  and  her 
freight,  with  certain  deductions  for  the  expenses 
of  prosecuting  the  claim  before  the  commission- 
ers, with  interest  on  the  amount  from  the  period 
when  a  claim  for  the  same  from  the  assignees 
was  made  by  a  petition.     Sheppard  and  others  v. 
Taylor  and  others,  5  Peters,  675. 

282.  If  the  ship  had  been  specifically  restored, 
the  seamen  might  have  proceeded  against  her 
in  the  admiralty  in  a  suit  in  rem  for  the  whole 
compensation  due  to  them.     They  have,  by  the 


maritime  laws,  an  indisputable  hen  to  this  ex- 
tent. There  is  no  difference  between  the  case 
of  a  restitution  of  the  ship  herself,  and  a  resto- 
ration in  value.  The  lien  reattaches  to  the 
thing,  and  to  whatever  is  substituted  for  it.  This 
is  no  peculiar  principle  of  the  admiralty.  It  is 
found  incorporated  into  the  doctrines  of  courts 
of  common  law.     Ibid. 

283.  Freight,  being  the  earnings  of  the  ship 
in  the  course  of  the  voyage,  is  the  natural  fund 
out  of  which  the  wases  are  contemplatett  to  be 
paid  :  for  although  the  ship  is  bound  by  the  lien 
of  the  wages,  the  freisht  is  relied  on  as  the  fund 
to  discharge  it,  and  is  also  relied  on  by  the  mas- 
ter to   discharge   his  personal  responsibilities. 

Ibid.  ,  ., 

284.  Over  the  subject  of  seamen's  wages,  the 
admiralty  has  an  undisputed  jurisdiction,  m  rem 
as  well  as  in  personam  ;  and  wherever  the  lien 
for  the  wases  exists  and  attaches  upon  the  pro- 
ceeds, it  is^the  familiar  practice  of  that  court  to 
exert' its  jurisdiction  over  them,  by  way  of  mo- 
nition to  the  parties  holding  the  proceeds.  This 
is  familiarly  known  in  the  cases  of  prize,  and 
bottomry,  and  salvage;  and  is  equally  appiea- 

;  ble  to  the  case  of  wages.     The  hen  will  loliow 

I  the  ship,  into  what  hands  soever  she  may  come, 

'  by  title  or  purchase  from  the  owner.     Ibid. 

28.5.  The  contract  of  a  seaman  for  his  wages 

is  a  distinct  contract,  although  he  may  sign  the 

same  shipping  articles  with  others.     He  is  not 

understood  to  contract   jointly,  or  to  incur  re- 

•^ponsibility  for  any  other  person.     The  contract 

is  so  contemplated  by  the  act  ot  congress.  Ulivtr 

et  at.  V.  Alexander  et  at,  6  Peters,  143. 

286.  Every  seaman  may  sue  severally  in  a 
I  court  of  common  law  for  his  wages.  But  a  dif- 
!  ferent  practice  prevails  in  the  admiralty,  as  a 
I  special  favour  and  peculiar  privilege  to  seamen. 

^  Ibid.  .....  , 

287.  Although  the  libel  is  joint  in  its  loim,  the 
contract  is  always  treated  as  a  several  distinct 
contract  with  each  seaman.     Ibid. 

288.  The  defence  which  is  good  against  one 
seaman,  may  be  wholly  inapplicable  to  another. 
One  may  have  been  paid ;  another  may  not  have 
performed  the  service  ;  and  another  may  have 
forfeited,  in  whole  or  in  part,  his  claim  to  wages. 
But  no  decree  whatever,  which  is  made  in  re- 
crard  to  such  claims,  can  possibly  avail  to  the 
prejudice  of  the  merits  of  others,  which  do  not 
fall  within  the  same  predicament.  And  w-here- 
ver  from  the  nature  of  the  defence,  it  is  inap- 
plicable to  the  whole  crew,  the  answer  invaria- 
bly contains  separate  averments,  and  is  applied 
to  each  claim,  according  to  its  own  peculiar  cir- 
cumstances.    Ibid.  , 

289  The  decree  follows  the  same  rule,  ana 
assicrns  to  each  seaman,  severally,  the  amount 
to  w'^hich  he  is  entitled  ;  and  dismisses  the  hbe 
as  to  those,  and  those  only,  who  have  maintained 
no  right  to' the  interposition  of  the  court  in  their 
favour.     Ibid. 

290  The  whole  proceeding,  though  it  assumes 
the  form  of  a  joint  suit,  is  in  reality  a  niere  join- 
der of  distinct  causes  of  action  by  distinct  pa  - 
ties  cr,owin<r  out  of  the  same  contract;  ai,. 
bears^-some^nalogy  to  the  known  practice  at 
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common  law  of  consolidating  actions  founded  on 
the  same  policy  of  insurance.  The  act  of  con- 
gress adopts  and  sanctions  the  practice.     Ibid. 

291.  The  claim  of  seamen  for  wages  on  avoy- 
a'3-e  undertaken  in  violation  of  the  laws  of  the 
Uliited  States  against  the  slave  trade,  out  of  the 
proceeds  of  the'vessel,  which  had  been  forfeited, 
was  not  allowed.  The  St.  Jago  de  Cuba,  9  Wheat. 
409;  5  Cond.  Rep.  631. 

292.  But  where  the  seamen,  and  others  who 
had  liens,  were  ignorant  of  the  illegal  voyage, 
their  claims  were'preferred  to  those  of  the  go- 
vernment on  the  ground  of  forfeiture.     Ibid. 

293.  If  seamen  are  entitled  to  wages  from  a 
vessel  captured  or  detained,  they  are  not  bound 
to  contribute  towards  the  expenses  of  procuring 
the  release  of  the  vessel,  unless  in  case  of  ran- 
som or  recapture.  The  Saratoga,  2  Gallis.  C.  C. 
R.  182. 

294.  If  the  voyage  or  freight  be  lost  by  the 
negligence,  fraud,  or  misconduct  of  the  owner, 
or  master,  or  voluntarily  abandoned  by  them ; 
if  the  owner  has  contracted  for  freight  upon 
terms  or  contingencies  difiering  from  the  general 
maritime  law;  or  if  he  has  chartered  a  ship  to 
take  a  freight  at  a  foreign  port,  and  none  is  to  be 
earned  on  The  outward  voyage;  in  all  these  cases 
the  mariners  are  entitled  to  wages,  although  no 
freight  has  accrued.     Ibid.  175. 

295.  The  words  "or  elsewhere,"  in  the  ship- 
ping articles,  are  either  void  from  uncertainty, 
under  the  act  of  congress  regulating  seamen  in 
the  merchant  service,  or  are  to  be  construed 
subordinate  to  the  principal  voyage  stated  in  the 
articles.     Broivn  v.  Jones,  2  Gallis.  C.  C.  R.  477. 

296.  The  statute  of  limitations  of  INIassachu- 
setts  applies  only  to  suits  at  common  law  for 
mariners'  wages,  and  not  to  suits  in  the  admiral- 
ty.    Ibid. 

297.  In  suits  for  seamen's  wages,  interest  is 
allowetl  from  the  time  of  the  demand ;  and  if  no 
demand  is  proved,  from  the  time  of  the  com- 
mencement of  the  suit.  Gammell  v.  Skinner,  2 
Gallis.  C.  C.  R.  45. 

298.  Seamen's  wages  on  an  illegal  voyage,  are 
not  a  lien  on  the  ship.  The  Langdon  Cheves,  2 
Mason's  C.  C.  R.  58. 

299.  Where  a  seizure  is  made,  and  the  vessel 
delivered  on  bail,  the  lien  of  the  seamen  for  their 
wages  continues  on  the  vessel.  The  owner  takes 
her,  cum  onere.     Ibid. 

?00.  The  wages,  if  paid  by  the  owner,  are  no 
longer  a  lien  on  the  vessel;  and  in  no  case  of  a 
delivery  on  bail  are  they  a  charge  on  the  pro- 
ceeds brought  into  court  after  condemnation. 
Ibid. 

301.  •The  lien  of  mariners  for  their  wages  has 
no  analogy  to  the  common  law  lien,  as  regards 
the  posse.ssion  of  the  .subject.     Ibid. 

302.  Seamen  have  a. lien  prior  to  that  of  the 
holder  of  a  bottomry  bond,  for  their  wage.?,  but 
the  owners  are  also  personally  liable  for  such 
wages;  and  if  the  bottomry  holder  is  compelled 
to  discharge  that  lien,  he  has  a  resulting  right  to 
compensation  against  the  owner,  in  the  same 
manner  as  he  would  have  if  they  had  previously 
mortgaged  the  ship.     The  Virgin,  8  Peters,  538. 

303.  No  rule  has  ever  been  adopted  by  the 


maritime  law,  either  of  England  or  this  country, 
prescribing  the  time  within  which  mariners 
should  proceed  to  enforce  their  lien  for  wages. 
The  3Iary,  1  Paine's  C.  C.  R.  180. 

304.  A  forbearance  by  seamen  to  libel  a  ves- 
sel at  the  port  where  they  are  dischaiged,  before 
the  end  of  tlie  voyage,  does  not  amount  to  a 
waiver  of  their  lien,  as  against  a  subsequent 
bona  fide  purchaser.     Ibid. 

305.  A  vessel  sailed  on  a  voyage  from  New 
York  to  New  Orleans,  and  back.  She  remained 
at  New  Orleans  more  than  a  year  after  her  arri- 
val, waiting  for  freight.  Not  obtaining  any,  the 
master  discharged  the  seamen,  whom  he  per- 
suaded to  return  with  him,  in  another  vessel,  to 
New  York,  to  get  their  wages.  Afterwards, 
while  the  ship  was  at  New  Orleans,  she  was 
sold,  went  a  voyage  to  Liverpool,  and  thence  to 
New  York.  Held,  that  the  seamen  could  libel 
her  on  her  arrival  at  New  York,  and  that  they 
were  entitled  to  their  full  wages,  to  the  time  of 
their  return  to  that  port.     Ibid. 

306.  The  expense  of  curing  a  sick  seaman  in 
the  course  of  the  voyage,  is  a  charge  on  the  ship 
by  the  maritime  law;  and  in  this  charge  are  in- 
cluded, not  only  medicines  and  medical  advice, 
but  nursing,  diet,  and  lodging,  if  the  seaman  be 
carried  ashore.  Harden  v.  Gordon  ct  al.,  2  Ma- 
son, 541. 

307.  The  act  of  congress  of  July  20lh,  1790, 
ch.  56,  for  the  government  and  regulation  of 
seamen  in  the  merchant  service,  has  not  changed 
the  maritime  law,  except,  perhaps,  so  far  as  re- 
spects medicines  and  medical  advice,  when  there 
is  a  proper  medicine  chest  and  medical  directions 
on  board  the  v^essel.  The  charges  for  nursing 
and  lodging  are  not  afl'ected  by  the  act.     Ibid. 

308.  The  onus  probandi  in  respect  to  the  suf- 
ficiency of  the  medicine  chest  lies  on  the  owner, 
in  an  action  by  the  seaman  against  him.     Ibid. 

309.  The  court  of  admirahy  has  jurisdiction 
to  enforce  the  payment  of  these  expenses  by  a 
libel;  for  they  are  in  the  nature  of  additional 
wages  during  sickness.     Ibid. 

310.  A  stipulation  that  the  seamen  shall  pay 
for  medical  advice  and  medicines,  without  any 
condition  that  there  shall  be  a  suilable  medicine 
chest,  &c.,  is  void,  as  contrary  to  the  policy  of 
the  act  of  congress.     Ibid. 

311.  It  seems  that  no  stipulation,  contrary  to 
the  maritime  law,  to  the  injury  of  seamen,  will 
be  allowed  to  stand,  unless  an  adequate  additional 
compensation  be  given  to  them.     Ibid. 

312.  A  receipt  in  full,  given  by  a  seaman,  is 
open  to  inquiry  and  explanation :  a  settled  ac- 
count for  wages,  &c.,  is  not  conclusive  evidence, 
but  may  be  surcharged  and  falsified.     Ibid. 

313.  Where  a  slave  was  illegally  discharged 
abroad,  the  owner  leceived  ifull  wages  up  to  the 
time  when  he  might  have  returned  to  the  United 
States.  Emerson  v.  Howland,  1  Mason's  C.  C. 
R.  45. 

314.  If  the  master  of  a  shijx  after  the  com- 
mencement of  a  voyage,  be  taken  sick,  and  un- 
able to  proceed,  and  a  new  master  is  appointed, 
the  shipping  contract  with  the  seamen  is  not 
dissolved.  United  States  V.  Hamilton,  1  Mason's 
C.  C.  R.  443. 
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315.  Where  seamen  had  forfeited  their  wages 
by  misconduct  in  the  voyage,  and  afterwards 
earned  wages,  the  court  held,  1st.  That  the  ad- 
vance of  wages  stipulated  in  the  articles  should 
be  a  charge  on  the  forfeited  vi-ages.  2d.  That 
money  advanced  on  the  voyage.  &c.  for  clothes, 
and  not  stipulated  for,  should  be  a  charge  on  the 
unforfeited  wages.  3d.  That  the  hospital  money 
should  be  apportioned,  pro  rata,  on  the  wages 
for  the  whole  voyaae.  The  Mentor,  4  Mason's 
C.  C.  R.  102.  ^  . 

316.  Where  an  American  seaman  is  dis- 
charged in  a  foreign  port  by  the  master,  he  may 
recover,  in  a  libel,  the  three  months  advance 
authorized  by  the  act  of  congress  of  1S03,  ch. 
63.  if  the  same  have  not  been  paid  to  the  consul 
abroad,  to  be  distributed  according  to  the  law. 
The  onus  probandi,  to  show  the  payment  abroad, 
is  on  the  master.  Ornc  v.  Townseiul,  4  Mason, 
541. 

317.  If  a  mariner,  shipped  for  a  cruise,  be  dis- 
abled, and  leave  the  privateer  by  common  con- 
sent before  the  cruise  has  commenced,  he  is  not 
entitled  to  a  share  of  prizes.  Ex  parte  Gid- 
dings,  2  Gallis.  C.  C.  R.  56. 

318.  But  if  disabled  on  the  cruise,  and  so  if 
on  board  a  merchant  vessel,  he  would  be  enti- 
titled  to  a  full  share  or  full  wages  for  the  voyage. 
Ibid. 

319.  The  crew  of  a  ship  who  have  signed 
shipping  articles  for  the  voyage  under  a  particu- 
lar master,  without  any  clause  providing  lor  a 
change  of  master,  are  not  discharged  from  the 
articles  by  the  dismissal  of  the  master  by  reason 
of  sickness,  or  any  other  reasonable  cause,  and 
the  appointment  of  a  new  master.  They  are 
bound  to  obey  the  new  master.  The  United 
States  v.Rugglcs,  5  Mason's  C.  C.  R.  192. 

320.  If  the  shipping  articles  are  to  the  final 
port  of  discharge,  the  vo)-age  is  not  ended  until 
the  cargo  is  wholly  unladen.  The  owner  may 
order  the  vessel  from  port  to  port  until  the  whole 
cargo  is  discharged.  The  United  Stales  v.  Barker, 
5  Mason's  C.  C.  R.  404. 

321.  Port  of  destination  and  port  of  discharge 
are  not  equivalent  words.  Some  cargo  must  be 
unladen  to  make  the  port  of  destination  the  port 
of  discharge,  or  an  actual  termination  of  the 
voyage  there.     Ibid. 

322.  The  master  has  authority  to  displace  the 
mate  and  all  other  subordinate  ofhcers  during 
the  voyage.  If  he  abuses  his  authority,  he  is 
responsible  for  the  wrong.  The  mate  is  a  sea- 
man, within  the  crimes  act  of  1790.  ch.  36,  sec. 
12.     The  United  States  v.  Sarage,  s'Mason,'  460. 

323.  A  seaman  whose  feet  are  frozen  while 
in  the  ship's  boat,  in  the  service  of  the  ship, 
before  he  is  discharged  from  the  ship  on  the  re- 
turn voyage  at  the  home  port,  is  entitled  to  be 
cured  at  the  ship's  expense;  and  it  is  a  charge 
to  the  ship.  Reed  v.  Canfield,  1  Sumner's  C.  C. 
R.  195. 

324.  Seamen  forcibly  put  on  shore  by  the 
captors,  from  a  vessel  which  was  afterwards 
ransomed,  and  arrived  at  her  place  of  destina- 
tion, navigated  from  the  place  of  capture  by  a 
new  crew,  the  owner  not  having  given  the  ori- 
ginal crew  an  opportunity  to  join  the  vessel,  are 
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entitled  to  wages,  subject  to  a  contribution  to 
the  ransom.  Girard  v.  Ware,  1  Peters'  C.  C.  R. 
142. 

325.  When  a  vessel  is  lost  on  her  homeward 
voyage,  full  wages  are  due  to  the  seamen  to  the 
last  port  of  delivery  of  the  outward  voyage,  and 
half  wages  from  that  time  until  her  departure 
from  her  last  port  of  departure,  at  which  her 
return  cargo  was  taken  on  board.  The  time  of 
her  going  from  port  to  port  to  obtain  a  cargo, 
being  considered  the  same  as  if  she  had  re- 
mained at  her  port  of  delivery  and  taken  a  cargo 
there.  Thovipson  et  al.  v.  Faussat,  1  Peters'  C. 
C.  R.  182. 

326.  Retaining  seamen  on  board,  after  the  ter- 
mination of  the  voyage  for  which  they  shipped, 
amounts  to  a  new  contract  for  the  return  voy- 
age, on  the  same  terms  as  the  outward  voyage. 
Ibid. 

327.  Seamen  of  the  United  States,  put  on 
board  a  vessel  of  the  United  States,  by  a  consul 
in  a  foreign  port,  are  within  the  act  of  April 
30th,  1790,  ch.  36,  and  are  bound  by  the  same 
regulations  as  e.xist  as  to  articled  seamen.  L''. 
S.  V.  Sharp  et  al.  1  Peters'  C.  C.  R.  118. 

328.  A  mariner  shipped  to  go  as  mate,  from 
Philadelphia  to  Batavia,  and  back  again,  at  a 
certain  rate  per  month ;  and  performed  the  voy- 
age to  B.  w^here  he  died  :  Held,  that  his  repre- 
sentatives were  entitled  to  recover  the  same 
amount  of  wages  that  he  would  have  been  enti- 
tled to  receive,  had  he  performed  the  voyage 
back  to  Philadelphia.  Sims  v.  Jackson,  1  Wash. 
C.  C.  R.  414. 

329.  The  master  of  a  vessel,  while  at  sea,  has 
a  right  to  give  a  mariner  moderate  correction  for 
misbehaviour;  and  in  case  of  resistance,  or  of 
mutinous  conduct,  may  suppress  it  in  the  best 
way  he  can,  and  therefore  may  use  a  greater 
degree  of  force  than  for  misbehaviour  merelj'. 
United  States  v.  Wickham,  1  Wash.  C.  C.  R.  316  ; 
3  Day's  Rep.  294 ;  Bee's  D.  C.  R.  161,  184. 

330.  To  entitle  a  seaman  to  recover  wages,  he 
must  prove  not  merely  that  he  signed  tlie  ship- 
ping articles,  but  also  that  he  performed  the 
vovage,  or  a  legal  excuse  for  not  having  done  so. 
Wilcocks  v.  Palmer,  3  Wash.  C.  C.  R.  248. 

331.  Mariners  are  not  compe'lled,  uncondi- 
tionally, to  obey  the  orders  of  the  captain ;  they 
are  bound  to  protect  the  property  of  the  owjiers, 
and  they  should  remonstrate  against  improper 
commands.  If  they  do  this,  they  are  excused 
from  contribution  for  loss,  arising  from  improper 
acts.  Fogerty  v.  Pratt,  2  Hall's  Law  Journal, 
238. 

332.  If  the  owner  of  the  vessel,  from  tempting 
offers  of  high  freight,  or  from  any  interest  in  the 
profits  of  the  adventure,  should  be  induced  to 
make  his  contract  for  freight  variant  from  the 
ordinary  course  of  such  engagements,  such  a 
contract  will  not  create  a  similar  dependence  of 
the  seamen's  wages  on  the  freight,  unless  it 
were  distinctly  stated  to  them,  and  the  condition 
expressed  in  the  shipping  articles.  Rand  et  al. 
V.  The  Hercules.  6  Hall's  Am.  L.  Jour.  21.    . 

333.  A  seaman,  as  such,  has  no  possession  of 
the  vessel,  and  his  claim  for  wages  is.  perhaps, 
incorrectly  termed  a  lien.     It  is  rather  a  right  to 
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proceed  against  the  vessel,  and  to  be  paid  out  of 
her  proceeds  in  preference  to  any  other  creditors. 
The  Mary,  .1  Paine's  C.  C.  R  184. 

334.  Mariners  may  contract  to  sue  only  in  the 
courts  of  the  countries  to  which  they  belong. 
Thompson  v.  The  Ship  Catharine,  1  Adm.  Decis. 
105. 

335.  The  rules  and  principles  of  other  mari- 
time countries  govern  the  maritime  courts  of  the 
United  States.  If  by  our  own  municipal  laws 
there  are  rules  established,  the  courts  of  admi- 
ralty of  the  United  States  are  bound  to  obey 
them.  But  in  cases  where  no  such  rules  are  in- 
stituted, we  must  resort  to  the  maritime  regula- 
tions of  other  maritime  countries,  which  have 
stood  the  test  of  time  and  experience,  to  direct 
our  judgment  as  rules  of  decision.     Ibid.  106. 

336.  "where  the  voyage  of  a  foreign  ship  ends 
ill  the  United  States,  or  is  broken  up  here,  and 
no  treaty  or  compact  designates  the  mode  of 
proceeding,  suits  may  be  prosecuted  here.  In 
such  cases,  the  determination  should  be  accord- 
ing to  the  law  of  the  country  to  which  the  ship 
belonss.     Ibid. 

337".  A  sailor  dying  during  the  voyage,  his 
heirs  are  entitled  'to  "full  wages.  If  killed  in 
battle  they  shall  have  a  share  of  all  prizes  taken 
tiuring  the  cruise.  Hart  v.  The  Lilllc  John,  1 
Adm.  Decis.  119. 

338.  Where  freight  is  recovered,  wages  re- 
attach. But  seamen  must  contribute  a  portion 
of  salvage  paid  for  recapture.     Ibid.  121. 

339-  Freight  is  the  fund  for  seamen's  wages; 
and  seamen  participate  in  the  risks  attending 
earning  it.  Rowland  v.  The  Lavinia,  1  Adm. 
Decis.  125. 

340.  While  seamen  remain  on  board  they  are 
entitled  to  wages.  The  Brig  Elizabeth,  1  Adm. 
Decis-  129. 

341.  An  American  seaman  impressed,  or  car- 
ried off  by  pirates,  and  the  vessel  permitted  to 
proceed,  is  not  entitled  to  wages.  The  Brig 
Rose,  1  Adm.  Decis.  132. 

342.  Where  a  mariner  is  carried  off,  and  the 
ship  sinks  after  the  capture  for  adjudication,  the 
seaman,  as  to  wages,  shares  the  fate  of  the  ship. 
Ibid.  133. 

343.  Impressed  mariners  must  look  to  the 
government  of  their  country  for  redress.  Ibid. 
134. 

3^4.  Mariners  who  have  been  carried  off  from 
a  neutral  vessel,  which  is  ordered  in  for  adjudi- 
cation, and  the  crew  remaining  on  board  effect 
a  rescue,  and  the  vessel  regains  her  course,  ar- 
rives at  her  port  of  destination,  and  earns  freight, 
are  entitled  to  wages  for  the  voyage.  Where  a 
seaman** is  impressed,  escapes  and  regains  the 
vessel,  full  wages  are  allowed.  So  if,  being  im- 
pressed, he  escapes  and  tenders  his  services  to 
re-enter  and  perform  the  voyage,  which  is  re- 
fused, he  will  be  entitled  to  wages.     Ibid. 

345.  A  seaman  was  left  sick  at  a  foreign  port, 
and  recovered,  and  might  have  rejoined  the 
ship,  but  refused  ;  wages  decreed  only  up  to  the 
time  when  he  might  have  rejoined.  The  Hope, 
1  Adm.  Decis.  138. 

346.  In  the  ^^hipping  articles  used  in  the  Uni- 
ted States,  thougli  wages  are  designated  by  the 


month,  yet  the  contract  is  entire  for  the  voyage. 
The  Neptune,  1  Adm.  Decis.  142. 

347.  If  a  seaman  shipped  for  the  whole  voyage. 
dies  before  its  termination,  his  representatives 
are  entitled  to  full  wages.  That  another  seaman 
was  hired  in  lieu  of  the  one  dead,  makes  no  dif- 
ference. Walton,  Admh-.  ifc.  v.  The  Neptune,  1 
Adm.  Decis.  142. 

348.  If  the  sickness,  disability,  or  death  of  the 
seaman  is  owing  to  vicious  or  unjustitiable  con- 
duct, he  or  his  heirs  must  bear  the  loss.     Ibid. 

'349.  The  end  of  the  voyage  is  the  period  when 
the  wages  of  a  seaman  are  due.  Edwards  v. 
The  Susan,  1  Adm.  Decis.  165. 

350.  Wages  are  payable  in  ten  days  from  the 
end  of  the  voyage ;  but,  in  some  cases,  fifteen 
days  are  allowed  for  the  discharge  of  the  cargo 
and  payment  of  wages.     Ibid. 

351.  The  law  warrants  the  moderate  correc- 
tion of  mariners.  When  the  crime  of  a  sailor  is 
too  great  for  the  master's  authority  to  punish, 
the  master  and  his  officers  are  to  seize  the  crimi- 
nal, put  him  in  irons,  and  not  to  take  the  law 
into  their  own  hands,  but  to  bring  him  to  justice 
on  their  return.  But  the  contract  for  wages  is 
not  affected.  Loss  or  damage,  accruing  to  the 
master  or  owner  by  any  negligence  or  crime, 
may  be  set  off  against  wages.  Thome  v.  White, 
1  Adm.  Decis.  168. 

352.  When  a  mariner  is  incorrigibly  disobe- 
dient, and  will  not  submit,  although  he  offer  to 
do  duty  and  make  amends,  the  master  may  dis- 
charge him.  He  may  correct  and  confine  him 
on  board  the  ship,  or  dock  him  of  his  provisions. 
If  he  refuses,  or  obstinately  neglects  to  do  duty 
for  any  length  of  time,  he  does  not  perform  his 
contract.  Such  negligence  and  disobedience, 
not  temporary  and  fugacious,  but  continued,  may 
be  set  olT  against  his  demand  for  the  period  dur- 
ing which  they  exist.     Ibid. 

.  353.  If  he  is  restrained  from  duty  by  confine- 
ment, he  is  excused  from  it  by  the  act  of  the 
master,  who  must,  on  submission,  accept  of  his 
services  in  most  cases.     Ibid. 

354.  Seamen  have  no  right  to  interfere  be- 
tween the  officers  of  a  ship  and  any  mariner 
whom  they  may  choose  to  confine  or  punish  for 
disorderly  conduct.  Instead  of  interfering  to 
prevent,  they  are  bound  to  assist  the  master  to 
constrain,  imprison,  and  bring  to  justice,  any 
disobedient,  mutinous,  and  rebellious  mariner. 
The  Maria,  1  Adm.  Decis.  186. 

355.  A  seaman  shipped  without  signing  arti- 
cles; he  must  be  paid  at  the  highest  rate  of 
wages  given  at  the  port  of  shipment,  within 
three  months  next  precedent ;  and  be  subject  1o 
all  the  forfeitures  imposed,  and  rules  fixed,  by 
the  maritime  law  pre-existent  to  the  act  of  con- 
gress, and  not  altered  by  the  statute.  The  Regu- 
lus,  1  Adm.  Decis.  212. 

356.  JNIariners,  shipped  for  the  voyage,  unless 
provision  is  sjx'cially  made  in  the  articles,  are 
not  bound  to  unlade  the  ship  when  the  voyage  is 
completed.  The  voyage  is  ended  when  the 
vessel  is  safely  moored  at  her  last  port  of  deli- 
very. But  seamen  are  bound  to  lade  and  unlade 
at  any  port  on  the  voyage.  The  Happy  Return, 
1  Adm.  Decis.  253. 
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357.  Sailors  must  assist  in  saving  when  the 
ship  is  wrecked.  The  Brig  Cynthia,  1  Adm. 
Decis.  204. 

358.  A  port  of  deUvery  and  a  port  of  destina- 
tion are  the  same  in  legal  effect.     Ibid. 

359.  If  indulgence  is  given  by  the  master  as 
to  the  time  w^hen  seamen  are  to  render  them- 
selves on  board,  according  to  the  shipping  arti- 
cles, the  penalties  in  the  articles  cannot  be  in- 
sisted upon.     Ibid. 

360.  A  seaman  shipped  on  board  of  a  mer- 
chant vessel  of  the  United  States,  without  sign- 
ing articles  according  to  the  provisions  of  the  act 
of  congress.  Held,  that  he  must  be  paid  wages 
according  to  the  act;  but  he  is  entitled  to  all  the 
benefits,  and  is  subject  to  all  the  forfeitures,  pre- 
scribed by  the  maritime  law.  The  Skip  Regulus, 
1  Adm.  Decis.  215. 

361.  The  agreements  of  seamen  and  ship- 
owners to  control  the  general  provisions  of  the 
maritime  law,  and  the  act  of  congress,  must  be 
clear  and  explicit.  The  Lady  Wallerslorf,  1 
Adm.  Decis.  214. 

362.  A  part  of  the  wages  of  seamen  was  with- 
held from  them,  to  indemnify  the  owners  for 
damages  alleged  by  the  owners  of  the  goods  to 
have  arisen  from  negligence  or  misconduct  of  the 
captain  or  crew;  which  allegation  was  denied 
by  the  owner  and  master.  The  wages  were  or- 
dered to  be  paid.  The  Ship  Washington,  1  Adm. 
Decis.  219. 

363.  In  reference  to  claims  by  seamen  for 
compensation  for  short  allowance  during  a  voy- 
age, it  was  decided  that  the  navy  rations  furnish 
a  rule  by  which  the  allowance  to  seamen  shall 
be  determined.  That  an  East  India  voyage 
shall  be  rated  as  two  and  one-half  European 
voyages.  That  where  the  articles  specified  in 
the  act  of  congress  can  be  procured,  no  substi- 
tutes shall  be  allowed ;  but  it  is  otherwise,  if 
they  cannot  be  obtained.  That  the  master  is 
the  judge  of  the  e.xpenditure  of  the  provisions 
on  the  voyage;  that  if  the  voyage  is  likely  to 
become  uncommonly  procrastinated ;  if  provi- 
sions are,  by  accidents,  diminished  in  quantity; 
he  may  justifiably  abridge  the  usual  allowance. 
Ibid. 

364.  The  provisions  of  the  act  of  congress 
relative  to  short  allowance  do  not  apply  to  sea- 
men shipped  in  foreign  ports.     Ibid. 

365.  Where  a  cargo,  or  part  thereof,  was  pur- 
chased at  neighbouring  ports  or  places,  and  the 
vessel  went  to  one  or  more  of  them  for  all  or 
part ;  the  last  port  of  lading  and  departure  should 
be  that  to  which  the  payment  of  wages  should 
apply.     The  Bclvidera,  1  Adm.  Decis.  258. 

366.  A  mariner  affected  with  a  severe  pul- 
monic disease,  shipped  as  an  able-bodied  sea- 
man, to  perform  a  voyage  to  the  East  Indies. 
He  died  of  this  complaint  soon  after  the  vessel 
left  port.  Wages  refused.  The  Richmond.  2 
Adm.  Decis.  263. 

367.  The  mate  is  permitted  to  sue  in  the  ad- 
miralty as  a  mariner,  and  all  general  rules  in 
cases  of  mariners  apply  to  him.  Atkyns  v.  Bur- 
rows, 1  Peters'  Adm.  Decis.  246. 

368.  So  the  cook  and  steward  may  sue  in  the 


admiralty  as  mariners,  and  part  of  the  crew. 
The  Louisiana,  2  Peteis' Adm.  Decis.  268. 

369.  Double  wages  are  due  by  the  act  of  con- 
gress, in  cases  of  failure  of  provisions,  if  the  ship 
sail  without  the  quantity  specified  in  the  act. 
The  Harriet,  Bee's  D.  C.  R.  80. 

370.  Where  the  vessel  had  been  sold  under 
sentence  of  a  foreign  court  of  admiralty,  at  the 
suit  of  others  of  the  crew,  and  these  libellants 
had  notice  of  the  proceedings,  but  did  not  apply 
for  their  wages:  Held,  that  their  lien  on  the 
vessel  was  at  an  end.  I'he  Thomas,  Bee's  D.  C. 
R.  86. 

371.  Wages,  decreed  upon  the  captain's  cer- 
tificate that  they  were  due,  though  the  vessel 
was  in  port,  earning  freight.  Such  certificate  is 
the  best  evidence,  no  articles  being  produced. 
The  Mary,  Bee's  D.  C.  R.  119. 

372.  Seamen  absent  from  a  ship,  without  any 
fault  of  their  own,  are  nevertheless  entitled  to 
full  wages.  The  Fair  American,  Bee's  D.  C.  R. 
134. 

373.  Seamen  may  be  moderately  corrected  by 
the  captain.  This  court  will  not  interfere  in  the 
case  of  foreigners  where  they  are  bound  by  arti- 
cles to  submit  ail  disputes  to  a  home  tribunal. 
The  Aurora,  Bee's  D.  C.  R.  161. 

374.  The  owners  of  a  ship  are  liable  for  wages, 
if  the  vessel  prove  insufficient  to  pay  them.  2'he 
Kitty,  Bee's  D.  C.  R.  254. 

375.  If  a  seaman  dies  before  the  completion 
of  the  voyage,  his  representative  shall  have  his 
wages  up  to  the  time  of  his  death,  and  not  be- 
yond it.     Ibid. 

376.  Such  is  the  maritime  law.  when  the  con- 
tract Is  by  the  month.  The  Hazard,  Bee's  D.  C. 
R. 441. 

377.  A  captain  has  no  power  to  bind  his  own- 
ers and  their  vessel  to  the  payment  of  a  mari- 
ner's wages  for  three  months  after  his  discharge, 
and  after  all  services  at  sea  and  elsewhere  have 
ceased.  Saiitissiyna  Trinidad,  Bee's  D.  C.  R. 
353. 

378.  If  a  single  mariner  withholds  his  con- 
sent, and  the  cruise  is  broken  up  by  the  rest  of 
the  concerned,  and  a  new  cruise  commenced, 
this  must  be  done  subject  to  the  legal  claim  of 
the  unconsenting  mariner  for  wages  or  prize- 
money  that  may  accrue  during  the  term  of  the 
first  cruise  for  which  he  contracted.  The  Tris- 
tram Shandy,  Bee's  D.  C.  R.  414. 

379.  A  mariner  ships  at  Philadelphia,  in  time 
of  war,  for  Bordeaux,  and  back  again.  While 
the  ship  is  at  Bordeaux,  peace  takes  place.  The 
ship  returns  to  Philadelphia,  which  terminates 
the  voyage.  The  mariner's  w-ages  shall  not  be 
lessened  on  account  of  the  decrease  of  the  risk 
on  the  homeward  voyage.  The  Lethe,  Bee's  D. 
C.  R.  423. 

380.  Mariners  ship  at  Philadelphia,  in  Janu- 
ary, 1783.  on  a  voyage  to  L'Orient,  and  back 
again  ;  it  being  a  time  of  war.  The  ship  falls 
down  the  river  in  order  to  commence  her  voy- 
age, but  does  not  enter  on  the  high  seas  until 
the '20th  March,  1783.  In  the  mean  time,  tJz. 
on  the  3d  March.  j)eace  takes  place.  The^na- 
riners  receive  their  f'uU  wages,  according  to  con- 
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tract,  from  the  time  of  signing  the  articles,  until 
3d  March;  and  only  customary  peace  wages 
after  the  3d  March,  until  the  completion  of  the 
voyage.     The  Nancy,  Bee's  D.  C.  R.  429. 

381.  A  seaman  left  the  vessel  at  the  Laza- 
retto, near  Philadelphia:  and  after  her  arrival  at 
Philadelphia,  her  port  of  destination,  he  went  on 
board  and  did  work  by  order  of  the  mate.  The 
captain  afterwards  promised  to  pay  him  his 
wages ;  no  entry  of  his  desertion  was  made  in 
the  lo,"-book.  The  wages  were  decreed  in  his 
favour.     The  Brig  Betsey,  2  Wash.  C.  C.  R.  272. 

382.  The  charge  of  a  person  necessarily  em- 
ployed in  the  place  of  a  seaman  absent  without 
leave,  is  to  be  deducted  from  the  wages  of  the 
seaman.  Snell  v.  The  Independence,  Gilpin's  D. 
C.  R.  145. 

383.  The  charge  for  a  person  necessarily  em 


28th  February,  1803 ;  the  district  court  will,  on 
a  libel  of  a  seaman,  compel  the  owner  to  pay 
the  three  months'  wages;  two-thirds  to  the  sea- 
men, and  one-third  to  the  United  States.  Pool 
V.  Welsh,  Gilpin's  D.  C.  R.  198. 

392.  The  payment  of  three  months'  wages, 
under  the  act  of  28th  February,  1803,  is  confined 
to  the  case  of  a  voluntary  discharge  of  a  seaman 
in  a  foreign  port.     Ibid. 

393.  Where  articles  belonging  to  the  cargo  are 
embezzled  by  the  fraud  or  negligence  of  a  sea- 
man, he  is  chargeable  for  the  value,  and  the 
amount  maj-  be  deducted  from  his  wages.  Ed- 
ward V.  Sherman,  Gilpin's  Rep.  464. 

394.  Where  articles  belonging  to  tho  cargo  are 
embezzled,  an  innocent  seaman  is  not  charge- 
able for  the  loss  occasioned  by  the  fraud  or  ne- 
oligence  of  others ;  nor  is  he  to  contribute  any 


ployed  in  the  place  of  a  seaman  who  has  ab-    portion  of  his  wages  to  make  it  good.     Ibid 


sented  himself,  and  who  has  been  apprehended 
and  detained  in  jail,  is  to  be  deducted  from  his 
wages.  Brower  v.  The  Maiden,  Gilpin's  D.  C. 
R.  298. 

384.  When  a  vessel  is  detained  in  port  by  the 
w^rongful  absence  of  a  seaman,  a  deduction  is  to 
be  made  from  his  wages  to  the  amount  of  loss 
sustained.  Brown  v.^The  Neptune,  Gilpin's  D. 
C.  R.  98. 

385.  A  contract  for  wages  on  a  voyage  be- 
tween ports  of  adjoining  states,  and  on  the  tide 
water  of  a  river,  or  bay,  is  within  the  jurisdic- 
tion of  the  district  court,  and  may  be  enforced 
by  a-  suit  in  rem  in  the  admiralty.  Smith  v.  The 
PeJcin,  Gilpin's  D.  C.  R.  203. 

386.  A  seaman  who  returns  to  a  vessel,  after 
a  week's  absence  without  leave,  and  continues 
during  the  rest  of  the  voyage  to  do  his  duty,  is 
to  receive  wages  at  the  rate  originally  contracted 
for  in  the  shipping  articles,  unless  a  new  con- 
tract is  explicitly  made.  Snell  v.  The  Indepen- 
dence, Gilpin's  D.  C.  R.  145. 

387.  A  contract  for  wages  on  board  of  a  steam- 
boat, plying  between  ports  of  adjoining  states, 
on  a  navigable  tide  river,  may  be  enforced  by  a 
suit  in  the  admiralty.  JVilson  v.  The  Steamboat 
Ohio,  Gilpin's  D.  C.  R.  505. 

388.  Where  shipping  articles  have  been  signed 
by  a  seaman,  delivered  to  the  master,  and  the 
amount  of  wages  payable,  omitted  by  accident, 
or  mistake,  without  fraud;  it  is  competent  for 
either  party  to  show,  by  parol  testimony,  what 
the  contract  was  in  relation  to  the  wages.  Wick- 
ham  V.  Bliirht,  Gilpin's  D.  C.  R.  455. 

389.  The  shipping  articles  mu.st  declare,  ex- 
plicitly, the  ports  at  which  the  voyage  is  to  com- 
mence and  terminate.  Magee  v.  The  Moss,  Gil- 
pin's t).C.R.  220. 

390.  Where  shipping  articles  permit  the  master 
to  touch  at  certain  intermediate  ports,  "or  as  he 
may  direct,"  it  is  no  violation  of  his  contract 
with  the  seamen,  to  stop  at  a  place  not  named, 
and  affords  no  justification  to  them  for  leaving 
the  vessel.  Wood  v.  The  Nimrod,  Gilpin's  D. 
C.  R.  84. 

391.  Where  a  voyage  is  broken  up,  without 
necessity,  in  a  foreign  port,  and  the  seamen  are 
discharged  without  payment,  to  the  consul,  of 


395.  A  seaman  is  chargeable  for  the  loss  of 
articles  occasioned  by  his  negligence,  and  the 
amount  may  be  deducted  from  his  wages. 
Broini  V.  The  Neptune,  Gilpin's  D.  C.  R.  91. 

396.  Where  a  portion  of  a  vessel,  or  her  cargo, 
is  saved  by  the  meritorious  and  extraordinary 
exertions  of  the  seamen,  a  new  lien  arises  thereon 
for  their  wages,  although  the  freight  is  lost,  and 
the  original  contract  annulled.  Adams  v.  The 
Sophia.' GW^m's  D.  C.  R.  79. 

397.'  Payment  and  receipt  on  the  final  dis- 
charge of  the  cargo,  is  the  usual  and  sufficient 
evidence  of  the  termination  of  a  seaman's  con- 
tract for  wages.  Phillips  v.  The  Scattergood. 
Gilpin's  D.  C.  R.  5. 

398.  Where  a  vessel  is  detained  by  the  refusal 
of  the  seamen  to  work,  they  are  to  be  charged 
with  the  demurrage;  and  the  portion  of  each 
seaman  who  refused,  is  to  be  deducted  from  his 
waces.  Snell  v.  The  Independence,  Gilpin's  D. 
C   R.  145. 

399.  The  imprisonment  of  a  seaman  in  a 
foreign  jail,  at  the  instance  of  the  master  of  a 
vessel,  is  only  to  be  justified  by  extreme  neces- 
sity.    Ma^ce  V.  The  Moss,  Gilpin's  D.  C.  R.  232. 

400.  If  the  imprisoning  of  a  seaman  in  a  foreign 
port  is  improper,  the  expenses  of  it,  or  the  em- 
ployment of  a  person  in  his  stead,  are  not  to  be 
deducted  from  the  waees  of  the  seaman  impri- 
soned.   Wilson  V.  The  Mary,  Gilpin's  D.  C.  R.  33. 

401.  Where  a  seaman  is  imprisoned  for  mis- 
behaviour, he  does  not  forfeit  the  wages  accruing 
during  confinement.  Wood  v.  The  Nimrod,  Gil- 
pin's D.  C.  R.  83. 

402.  The  seamen  have  a  triple  security  for 
their  wages;  the  vessel,  the  owner,  and  the 
master.     Bronde  v.  Haven,  Gilpin's  D.  C.  R.  595. 

403.  Where  a  seaman  has  been  appointed  to 
act  as  mate,  by  the  master,  he  may  be  removed 
by  the  master  for  incompetency,  and  is  not  en- 
titled to  any  other  wages  than  those  originally 
contracted  for.  The  Nimrod,  Gilpin's  D.  C.  R. 
87. 

404.  Where  a  seaman  is  detained  in  jail  under 
the  provisions  of  the  act  of  congress  of  July  20th, 
1790;  the  cost  of  his  commitment  and  support 
there,  and  also  the  cost  of  a  person  em))loyed  in 
his  place,  are   to  be  deducted  from  his  wages. 


the  three  months'  wages  required  by  the  act  of  |  Pierce  v.  Patton,  Gilpin's  D.  C.  R.  437. 
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405.  Where  a  seaman  has  been  imprisoned  by 
the  aulhorities  of  a  foreign  counlry  for  a  viola- 
tion of  its  laws,  the  costs  and  charges  may  be 
deducted  from  his  wages;  but  not  so  when  he 
is  imprisoned  at  the  instance  of  the  master  of 
the  vessel.  3Ia<ree  v.  The  3Ioss.  Gilpin's  D.  C.  R. 
233. 

406.  Where  a  seaman  at  a  foreisrn  poit  con- 
tracts an  ordinary  disease,  without  any  faidt  of 
his  own,  and  remains  on  board  a  vessel  which  is 
properly  provided  with  a  chest  of  medicines, 
the  expense  for  the  attendance  and  advice  of  a 
physician,  if  evidently  necessary  for  the  safety 
of  his  life,  are  to  be  deducted  from  his  wages. 
Holmes  v.  Hutchinson,  Gilpin's  D.  C.  R.  448. 

407.  Where  a  seaman  is  disabled  by  an  acci- 
dent in  the  actual  discharge  of  his  duty,  he  is  to 
be  cured  at  the  e.xpense  of  the  ship.     Ibid. 

408.  Where  a  seaman  contracts  di.sease  by  his 
own  vices  and  faults,  and  in  defiance  of  the 
counsel  and  command  of  his  superior  officers, 
the  vessel  is  not  chargeable  with  the  e.vpense  of 
his  cure.  Pierce  v^  Patton,  Gilpin's  D.  C.  R. 
438. 

409.  Where  a  seaman  in  a  foreign  port,  is 
taken  on  shore  when  sick  at  his  own  solicitation, 
from  a  vessel  properly  provided  with  a  medicine 
chest,  and  there  receives  medical  attendance  and 
advice,  the  expenses  are  to  be  deducted  from  his 
wages.     Ibid. 

410.  The  sale  of  a  vessel  by  the  owner,  sub- 
sequent to  the  execution  of  the  shipping  articles 
by  seamen,  does  not  discharge  him  froni  liability 
for  the  wages  of  the  seamen  ;  even  though  the 
voyage  was  not  terminated,  or  the  waires  were 
not  demanded  previous  to  the  saje.  Bronde  v. 
Haven,  Gilpin's  Rep.  596. 

411.  Where  a  vessel,  which  arrives  at  a  foreign 
port,  discharges  her  cargo,  and  remains  thele 
some  time  after  the  discharge,  and  is  lost  on  the 
homeward  voyage,  the  seamen  are  entitled  to 
their  wages  up  to  the  time  of  the  discharge,  but 
not  to  half  the  time  she  afterwards  remanied  in 
the  foreign  port.  Gilpin's  D.  C.  R.  600.  [Contra. 
Abbot  on  Shipping,  447;  1  Lord  Ravm.  639; 
1  Lord  Raym.  739  :  12  Modem,  408.  'The  Cyn- 
thia, 1  Peters' Adm.  Decis.  204;  1  Peters' Ad m 
Decis.  130  ;  1  Peters'  Adm.  Decis.  215  ;  2  Peters' 
Adm.  Decis.  391.  Thompson  v.  Faussatt.  1 
Peters'  C.  C.  R.  182;  11  Massachusetts  Rep. 
54o.  Jones  v.  Smith.  4  Hall's  L.  Journ  .  276  • 
Comyn  on  Contracts,  372  :  13  INlass.  76  ;  5  Mass 
173:  2  Mason's  C.  C.  R.  329.] 

412.  A  mate,  succeeding  to  the  command  of 
the  ship  upon  the  death  of  the  master,  does  not 
thereby  lose  his  character  as  mate,  but  may  sue 
jn  the  admiralty  for  his  wages.  The  Bri'r  Geor<^e 
1  Sumner's  C.  C.  R.  150.  "  °  ' 

413.  He  is  also  entitled  to  be  cured  at  the  ex- 
pense of  the  ship,  in  the  same  manner  as  a  sea- 
man ;  and  therefore,  if  he  is  put  on  shore  from 
sickness,  for  the  convenience  of  the  ship,  his 
expenses  for  medicines,  advice,  attendance,  and 
board,   are   to   be   borne   by  the   ship  owner. 


Ibxd. 

414.  It  seems  that  a  like  rule  applies  to  the 
master.     Ibid. 
8* 
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Wages,  by  Capture,  Detention,  or  Wreck. 

415.  A  capture,  unless  followed  by  condem- 
nation, does  not  dissolve  the  contract  for  mari- 
ners' wages.  During  the  prize  proceedings,  it 
is  suispendetl.  and  on  a  decree  of  restoration  it 
revives.     The  Saratoga,  2  Gallis.  C.  C.  R.  162. 

416.  If,  pending  the  voyage,  there  be  an  in- 
terdiction of  commerce  with^the  port  of  destina- 
tion, and  the  voyage  is  thereby  broken  up,  no 
wages  are  due.  But  if  the  mariners  be  subse- 
quently retained  by  the  master  to  refit  and  pre- 
serve the  ship,  they  are  entitled  to  a  reasonable 
compensation  in  the  nature  of  wages.  If,  after 
this  detention,  they  shall  be  discharged  in  a 
foreign  port,  they  are  entitled  to  the  two  months' 
pay.  provided  by  the  act  of  congress  of  28  Feb- 
ruarv,  1803,  ch.  62,  and  may  recover  it,  if  un- 
paid, in  the  admiralty.  But  the  two  months' 
wages  are  to  be  calculated,  not  according  to  the 
original  contract,  but  according  to  the  new  con- 
tract of  hire.     Ibid. 

417.  If  during  the  voyage  the  vessel  be  cap- 
tured, and  a  final  decree  of  restitution,  the  right 
to  wages  is  not  complete  until  after  restitution. 
Willard  v.  Dorr,  3  Mason's  C.  C.  R.  91. 

418.  If  a  neutral  ship,  after  capture,  is  con- 
demned and  sold,  and  afterwards,  on  appeal,  the 
sentence  is  reversed,  and  freight  for  the  full  voy- 
age is  allowed  in  damages,  it  seems  the  seamen 
are  entitled  to  full  wages  for  the  voyage.  At 
all  events,  they  are  entitled  to  wages  up  to  the 
time  of  the  condemnation,  if  they  remained  by 
the  ship  so  long.     Ibid.  161. 

419.  Capture  of  a  neutral  ship  does  not  of  it- 
self dissolve  the  contract  for  mariners'  wages. 
The  utmost  effect  that  can  be  attributed  to  it  is, 
that  it  suspends  the  contract,  which  is  revived 
orextinsuished  by  the  ultimate  acquittal  or  con- 
demnation. The  seamen,  therefore,  are  not 
bound  to  quit  the  ship  immediately  upon  the 
capture,  nor  can  the  master  compel  them  to  re- 
ceive a  discharge.  They  have  a  right  to  remain 
by  the  ship  until  a  sentence  of  condemnation  or 
acquittal  has  passed,  or  all  reasonable  hope  of 
recovery  is  gone.  Emmerson  v.  Holland,  1 
INIason's  C.  C.  R.  45. 

420.  If,  with  the  consent  of  the  master,  they 
leave  the  ship,  they  are  not  prejudiced  in -their 
rights;  and  their  title  to  wages  for  the  previous 
part  of  the  voyage  will  depend  on  the  fate  of  the 
vessel.     Ibid. 

421.  The  mate  and  two  hands  were  sent  on 
shore  with  the  boat ;  one  of  the  hands  was  de- 
tached from  the  boat  on  the  business  of  the  ship; 
the  mate  first,  and  then  the  other  seaman  left 
the  boat,  and  it  was  stolen.  The  sailor  detached 
is  not  responsible,  but  the  whole  loss  must  fall 
on  the  mate  and  negligent  seaman.  Knap  et  al. 
v.  The  Eliza  and  Sarah,  1  Adm.  Decis.  200. 

422.  In  cases  of  capture  or  wreck,  wages  are 
due  to  the  last  port  of  delivery,  and  for  half  the 
time  the  vessel  stayed  there.  The  wages  for 
the  interval  after  the  vessel  leaves  her  last- port 
of  delivery  to  the  time  of  the  wreck,  depend  on 

I  circumstances.     The  sailors  must  assist  in  sav- 
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ing  the  ship  and  goods,  or  so  much  thereof  as 
possible,, so  as  to  entitle  them,  by  way  of  encou- 
ragement, to  their  wages  out  of  the  property 
saved.     The  Cynthia,  1  Adm.  Decis.  203. 

423.  If  persons,  not  part  of  the  regular  crew, 
employed  in  lading  a  vessel,  are  guilty  of  em- 
bezzlement, without  the  knowledge,  participa- 
tion, or  connivance  of  the  mariners,  the  latter  are 
not  bound  to  contribute.  The  Kensington^  1  Adm. 
Decis.  239. 

424.  But  the  seamen  are  answerable  for  em- 
bezzlement, unless  they  can  clearly  show  that 
it  was  committed  by  persons  not  of  the  crew; 
and  the  burden  of  proof  is  thrown  on  the  mari- 
ners.    Ibid. 

425.  If  embezzlement  of  part  of  the  goods  lost 
is  fixed  on  some  of  the  crew,  who  must  pay  se- 
parately to  the  amount  proved,  yet  they,  or  the 
surplus  of  wages,  if  forfeited,  or  in  the  hands  of 
the  owner,  remain  further  answerable  in  a  gene- 
ral contribution  for  the  balance.  All  must  con- 
tribute, including  the  captain  and  officers,  accord- 
ing to  their  respective  wages.  Nor  is  any  one 
to  be  excused  from  this  general  contribution, 
though  absent  from  the  ship,  and  not  in  a  situa- 
tion to  be  capable  of  assisting  in  the  plunder. 
The  innocence  of  the  individual  is  not  in  ques- 
tion; it  turns  on  the  joint  obligation  of  all  to 
make  retribution  ;  it  is  part  of  the  conditions  on 
which  they  engage  in  their  occupation.  The 
Fair  American,  1  Adm.  Decis.  242. 

426.  Where  a  vessel  was  captured  and  sent 
in  for  adjudication,  and  the  master  offered  to 
discharge  the  mariners,  and  find  passages  for 
them  home,  but  they  refused  to  quit  the  ship, 
and  the  ship,  being  finally  acquitted  on  appeal, 
pursued  her  voyage ;  wages  were  decreed  for 
the  whole  time,  including  the  period  of  delay  at 
the  port  to  which  the  vessel  was  sent  for  adjudi- 
cation. Wesleij  ct  at.  v.  Biays,  4  Hall's  Am.  L. 
Journ.  475. 

427.  An  American  ship  delivered  her  cargo 
at  Liverpool,  ami  on  her  return  to  the  United 
States  was  captured  by  a  French  cruiser,  recap- 
tured by  an  English  frigate,  and  restored  on 
payment  of  salvage.  A  mariner  of  the  ship  was 
taken  on  board  the  French  cruiser,  and  was  car- 
ried to  France  and  released.  Wages  for  the 
whole  voyage  were  allowed;  a  portion  of  the 
salvage  deducted.  Hart  v.  The  Littlcjohn,  1 
Adm.  Decis.  115.  Howland  v.  21ie  Lavinia, 
Ibid.  123. 

428.  Where  a  voyage  is  broken  up  by  seizure 
for  the  debts  of  the  owners,  extra  wages  will  be 
allowed  to  the  sailors  according  to  circumstances; 
but  dahiages  for  loss  of  time  and  expenses  on 
shore  are  seldom  given.  The  Oder,  2  Peters' 
Adm.  Decis.  261. 

429.  Where  a  voyage  is  broken  up  for  the  in- 
terest of  the  owner,  an  additional  allowance  is 
usually  given,  of  from  one  to  three  months' 
pay.  Jlindman  v.  Shaw,  2  Peters'  Adm.  Decis. 
264. 

430.  But  if  the  merchant  has  found  the  sea- 
men their  passage  home,  and  their  supplies,  it 
has  been  considered  a  substitute  for  the  addi- 
tional wages.     Ibid. 

431.  Where  mariners  were  taken  on  board  the 


captor,  and  the  captured  vessel  was  sent  into 
Cumana,  and  afterwards  liberated :  held,  that 
seamen  who  had  escaped  from  the  captors  were 
entitled  to  wages  for  the  voyage,  deducting 
whatever  they  had  earned  after  their  separation 
from  the  vessel.  The  Hazard,  2  Peters'  Adm. 
Decis.  384. 

432.  Where  a  vessel,  bound  to  a  port  which 
was  found,  on  her  arrival  near  it,  to  be  blockaded, 
and  therefore  the  ship  had  been  turned  off",  and 
proceeded  to  another  port,  though  not  originally 
contemplatfed  in  the  shipping  articles,  yet  if  the 
cargo,  or  any  part,  was  there  delivered,  it  should 
be  considered  as  a  delivering  port  as  much  as  if 
originally  so  intended.  And  if  the  vessel,  after 
leaving  that  port,  was  captured  or  lost,  the  mari- 
ners are  entitled  to  the  wages  due  to  the  time 
of  arrival  at  that  port,  and  for  half  the  time  of 
stay  there.  Cranmer  v.  Gernon,  2  Peters'  Adm. 
Decis.  391. 

433.  The  contract  between  the  owners  and 
master  of  a  ship  is,  that  if  the  master  well  and 
faithfully  performs  the  voyage,  the  owners  agree 
to  pay  his  monthly  wages,  and  allow  the  cus- 
tomary privileges  annexed  to  his  office.  But  it 
is  no  part  of  the  contract  that  a  master  once  en- 
gaged shall  be  master  for  the  voyage.  Mont- 
gomery V.  Wharton,  2  Peters'  Adm.  Decis.  397. 

434.  The  law  implies  sundry  engagements  of 
the  captain  to  the  mariners.  Two  of  which  are  : 
1st,  that  at  the  commencement  of  a  voyage,  the 
ship  shall  be  furnished  with  all  the  necessary 
and  customary  requisites  for  navigation;  or,  as 
the  term  is,  shall  be  found  seaworthy :  2d,  that 
the  captain  shall  supply  the  mariners  with  good 
and  sufficient  provisions  whilst  they  are  in  his 
service.     The'Cyrus,  2  Peters'  Adm.  Decis.  409. 

435.  Gross  and  unnecessary  deviation  from 
the  designated  voyage,  will  free  a  mariner  from 
his  contract.  Moran  v.  Baudin,  2  Peters'  Adm. 
Decis.  415. 

436.  Where  cruel  and  unwarrantable  chas- 
tisement has  been  inflicted,  the  court  will  dis- 
solve the  contract,  and  decree  wages  to  the  sea- 
men to  the  time  of  their  leaving  the  ship,  and 
sometimes  even  for  the  whole  voyage,  jlice  v. 
The  Polly  and  Kitty,  2  Peters'  Adm.  Decis.  420. 
The  St.  Oloff,  Id.  428. 

437.  If  a  voyage  be  interrupted  without  the 
fault  of  the  crew,  they  shall  receive  wages  dur- 
ing the  time  they  work  on  board  the  vessel  in 
po7t.     The  Atalanta,  Bee's  D.  C.  R.  48. 

438.  It  is  a  general  rule  that  all  the  crew  must 
contribute  to  make  good  the  amount  embezzled. 
But  proof  will  be  admitted  to  show  the  inno- 
cence of  some.  Sullivan  v.  Ingraham.  Bee's  D. 
C.  R.  182. 

439.  When  the  cargo  and  freight  of  a  vessel 
are,  lost  before  the  termination  of  the  voyage, 
the  wages  of  the  seamen  are  also  lost ;  and  the 
orijiinal  contract  is  therefore  annulled.  Adams 
V.  The  Sophia,  Gilpin's  D.  C.  R.  79. 

440.  Desertion  during  the  voyage,  is,  by  the 
maritime  law,  a  forfeiture  of  all  wages  antece- 
dently due.  But  a  desertion,  to  work  this  effect, 
must  be  not  merely  an  absence  without  leave, 
or  in  disobetiience  of  orders,  but  animo  non 
revertendij  an  intention  to  abandon  the  ship  and 
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the  service.     Cloutman  v.  Tumison.  1  Sumner's 
C.  C.  R.  373. 

441.  If  after  desertion  a  seaman  ofTer  to  return 
to  duty  in  a  reasonable  time,  and  offer  amends, 
and  repent  of  the  offence,  the  master  is  bound 
to  receive  him  back  as  a  case  iit  for  coniionation, 
uidess  his  previous  misconduct  would  justify  a 
discharge.     Ibid. 

442.  By  an  act  of  1790,  ch.  56,  a  statute  de- 
sertion and  forfeiture  of  wages  are  created  by 
forty-eight  hours'  absence,  without  leave,  if  a 
proper  entry  be  made  on  the  day  of  the  absence, 
in  the  log-book.     Ibid. 

443.  The  effect  of  this  provision  is,  that  the 
absence  for  such  a  period  is  deemed  conclusive 
evidence  of  desertion  ;  whereas,  in  the  maritime 
law,  it  wouKi  only  afford  a  presumption  of  de- 
sertion.    Ibid. 

444.  The  due  entry  in  the  log-book  is  indis- 
pensable to  inflict  the  statute  forfeiture.  If  not 
made  on  the  very  day  of  the  absence,  there  can 
be  no  forfeiture  inflicted.     Ibid. 

445.  Desertion,  to  bring  after  it  the  forfeiture 
of  wage."!,  either  by  the  maritime  law,  or  by  the 
statute,  must  be  during  the  voyage,  and  before 
it  is  ended.     Ibid. 

446.  The  voyage  is  ended  when  the  ship  has 
arrived  at  her  proper  port  of  destination,  and  is 
moored  in  safety  in  the  accustomed  place,  al- 
though her  cargo  is  not  unlivered.     Ibid. 

44'7.  Officers  and  seamen  are  bound  to  remain 
by  the  ship,  and  unliver  the  cargo.  If  they  do 
not,  they  are  liable  for  damages,  and  a  compen- 
sation to  the  owner.     Ibid. 

448.  A  forfeiture  of  two  months'  pay,  deducted 
for  absence  for  a  second  mate  without  leave, 
during  unlivery  of  the  ship.     Ibid. 

449.  Damages  can  be  recovered  for  the  mis- 
conduct of  a  seaman,  only  when  they  are  the 
direct  and  immediate  result  of  his  acts  or  omis- 
sions ;  not  when  they  are  remote  and  contin- 
gent ;  causa  proxima  non  remola  spectatur. 
Macomber  v.  Thompson,  1  Sumner's  C.  C.  R. 
384. 

450.  Under  circumstances,  one  hundred  dol- 
lars were  deducted  from  the  share  of  the  libel- 
lant  on  a  whaling  voyage,  for  gross  misconduct. 
Ibid. 
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451.  A  mariner  shipped  on  a  voyage  to  the 
Pacific  Ocean,  or  elsewhere,  on  a  trading  voy- 
age, and  from  thence  back  to  Boston,  with  a 
stipulation  that  two  months'  wages  should  be 
paid  at  Canton,  the  voyage  being  in  fact  a  trad- 
ing voyage  to  the  north-west  coast  for  furs.  It 
was  held  that  the  outward  voyage  terminated  at 
Canton,  and  did  not  authorize  a  return  lo  the 
north-west  coast  from  Canton,  and  it  was  not  a 
desertion  in  the  mariners  to  leave  the  ship  at 
Canton,  the  ship  being  about  to  return  to  the 
north-west  coast.  Brown  v.  Jones,  2  Gallis.  C. 
C.  R.  477. 

452.  The  contract  of  the  seamen  is  not  dis- 
solved by  shipwreck,  but  they  are  bound  to  la- 
bour to  preserve  the  wreck  of  the  ship  and  car- 
go ;  and  if  they  leave  the  ship  without  endea- 
vouring to  save  them,  they  desert  their  duty. 


j  and  may  forfeit  wages  anteceilently  due.     Two 

Catharines,  2  Mason's  C.  C.  R.  319. 
I  453.  Wages  of  seamen  are  forfeited  for  gross 
I  offences,  and  not  for  slight  faults,  either  of  ne- 
glect or  disobedience.  There  must  be  either  a 
habitual  neglect  or  disobedience,  or  a  single  act 
of  an  aggravated  or  heinous  nature.  Repentance 
and  tender  of  amends  reinstate  the  claim  to 
wages.  The  Ship  Mentor,  4  ^Mason's  C.  C.  R. 
84. 

454.  If  articles  prohibit  any  traffic  by  the  sea- 
men, under  the  penalty  of  forfeiture  of  wages, 
the  master  may  remit  the  penalty.     Ibid. 

455.  A  master  has  power  to  remit  a  forfeit- 
ure; and  his  pardon  is  a  redintegration  of  the 
seamen  in  the  right  of  wages.     Ibid. 

456.  Wages  forfeited  for  an  offence  are  only 
such  as  are  earned  antecedently,  and  not  subse- 
quently to  the  offence.     Ibid. 

457.  Habitual  drunkenness,  if  it  goes  to  esta- 
blish general  incapacity  to  perform  duty,  is  a 
ground  of  forfeiture  of  wages;  otherwise  it  goes 
only  to  diminish  compensation  for  the  voyage. 
No  fact  of  this  nature  can  be  examined,  unless 
averred  and  put  in  issue  by  the  owner.  Orne  v. 
Townsend,  4  Mason's  C.  C.  R.  541. 

458.  Where  misconduct  is  relied  upon  to  de- 
feat a  claim  to  wages,  it  should  be  stated  with 
rea.sonable  certainty  as  to  time,  place,  circum- 
stances, and  degree.     Ibid. 

459.  A  refusal  to  do  duty,  at  a  moment  of 
high  excitement,  from  punishment  inflicted  on 
the  party,  if  not  followed  by  obstinate  persever- 
ance, is  not  a  forfeiture  of  wages.     Ibid. 

460.  To  entitle  the  owner  or  master  of  a  ves- 
sel to  the  forfeiture  of  a  mariner's  wages,  on  ac- 
count of  and  up  to  the  time  of  his  absenting 
himself  from  the  vessel  for  more  than  fort)-- 
eight  hours,  without  permission  from  the  master 
or  commanding  officer,  such  absence  must  have 
been  entered  in  the  log-book,  by  the  officer 
having  charge  of  it,  on  the  day  on  which  the 
seaman  absented  himself.  The  Phabe,  1  Wash. 
C.  C.  R.  48. 

461.  The  seamen  of  a  vessel  sent  in  for  adju- 
dication, were  carried  off  by  the  capturing  fri- 
gate, and  were  afterwards  liberated,  when  they 
might  have  rejoined  the  acquitted  vessel,  which 
earned  freight.  The  wages,  from  the  time-thi-y 
might  have  rejoined,  were  denied  to  them.  The 
Brig  Elizabeth,  1  Adm.  Decis.  128. 

462.  Seamen  are  bound  to  remain  with  the 
ship,  when  she  is  captured  by  a  belligerent ;  and 
if  they  voluntarily  abandon  her,  they  forfeit 
wages.     Ibid.  129. 

463.  Claims  to  wages  are  suspended,  until 
the  fate  of  the  ship  is  decided.  If  she  is  re- 
stored, wages  for  the  voyage  must  be  paid.  Ibid. 
130. 

464.  Condemnation  does  not  defeat  the  claim 
of  wages  for  a  former  part  of  the  voyage.    Ibid. 

465.  JNlariners  received  again  on  board,  after 
desertion,  is  a  waiver  or  pardon  of  the  forfeitures 
previously  incurred.  Whitton  v.  The  Commerce, 
1  Adm.  Decis.  160. 

466.  If  a  seaman  has  incurred  a  forfeiture  by 
absenting  himself  from  the  vessel,  and  "repents 
and  makes  an  offer  of  satisfaction,  and  return  to 
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duty  in  due  time,"  that  is,  before  the  master  has 
hired  another  in  his  place,  or  otherwise  fanly 
rendered  it  impracticable,  without  injury  to  the 
owner,  to  receive  him  again ;  the  master  is  bound 
to  receive  him.     Ibid. 

467.  But  all  demands  for  damages,  and  con- 
tributions for  losses,  which  warrant  deductions 
from  amount  of  wages,  are  unextinguished. 
Embezzlement,  frauds,  wilful  negligences,  and 
other  misconduct,  chargeable  against  the  amount 
of  wages  demanded,  remain  open  for  inquiry  and 
compensation.     Ibid. 

468.  A  seaman  who  is  restrained  by  confine- 
ment and  threats,  is  not  chargeable  with  neglect 
of  duty.     Thome  v.  White,  1  Adm.  Decis.  168. 

469.  Broils,  assaults,  and  resistance  to  the 
master,  (produced  most  commonly  by  faults  on 
both  sides,)  do  not  forfeit  wages.  Such  offences 
are  often  improperly  called  mutiny  or  revolt; 
but  they  do  not  amount  to  this  ofTence,  which  is 
defined  by  statute,  and  declared  to  be  a  capital 
crime.  They  may  be,  when  the  fact  justifles 
the  conclusion,  evidence  of  intent,  or  overt  acts 
furnishing  ingredients  for  this  crime ;  but,  in 
general,  they  are  merely  the  effect  of  personal 
animosities,  sudden  passion,  or  the  like.  Ibid. 
100. 

470.  Where  seamen  are  compelled  to  leave 
the  ship  by  cruelty  or  oppression,  wages  are  re- 
coverable.    The  Maria,  1  Adm.  Decis.  186. 

471.  Loss  or  damage  accruing  to  the  owner 
of  a  vessel  by  the  negligence  or  crime  of  the 
seamen,  may  be  set  off  against  wages.  Thome 
v.  White,  1  vVdm.  Decis.  168. 

472.  Where  mariners  had  deserted  from  a 
ship  on  shore,  and  in  a  perilous  situation,  and 
were  confined  at  the  instance  ef  the  master;  the 
court  held  the  voyage  broken  up  by  the  misfor- 
tunes of  the  ship,  and  discharged  the  mariners 
from  imprisonment.  Sims  v.  Manners,  2  Peters' 
Adm.  Decis.  393. 

473.  Seamen  deserting  a  vessel  under  circum- 
stances of  distress  or  danger,  are  answerable  for 
the  damages  which  may  be  sustained  in  conse- 
quence of  their  dereliction  of  dut)',  and  lose 
their  wages.     Ibid. 

474.  Forfeiture  of  half  a  seaman's  wages  was 
decreed,  in  consequenc*!  of  his  striking  the  cap- 
tain. The  latter  had  inflicted  other  punishment 
for  the  offence,  which  pr(;ventod  the  court  from 
dekcreeing  forfeiture  of  the  whole.  Sprague  v. 
Kain,  Bee's  D.  C.  R.  184. 

475.  Forfeiture  of  half  a  mate's  wages  was 
decreed  in  consequence  of  such  improper  beha- 
viour as  made  it  necessary  to  dismiss  him  when 
the  vQj'age  was  about  half  pei formed.  Hum- 
phreys V.  The  America,  Bee's  D.  C.  R.  237. 

476.  To  ju.stify  the  forfeiture  of  a  seaman's 
wages  for  absence,  under  the  provisions  of  the 
law  of  the  United  State.",  of  20lh  July,  1790,  it 
is  indispensable  that  there  be  an  entry  in  the 
log-book  of  the  fact,  of  the  name  of  the  .seaman, 
and  of  his  having  gorn^  without  leave.  Wood  v. 
The  Ntmrod,  Gilpin's  D.  C.  R.  86. 

477.  To  justify  the  forfeiture  of  a  seaman's 
wa^es  for  absence,  under  the  provisions  of  the 
act~of  1790,  the  entry  in  the  log-book  is  inili.s- 
pensable,  although  the  absence  was  permanent, 


and  although  it  occurred  after  the  vessel  arrived 
at  her  last  port  of  delivery.  Knas:g  v.  Goldsmith, 
Gilpin's  D.  C.  R.  212. 

478.  Where  a  seaman,  who  has  signed  ship- 
ping articles,  voluntarily  absents  himself  from 
the  vessel  in  a  port  of  the  United  States,  an  en- 
try may  be  made  in  the  log-book,. and  his  wages 
forfeited,  according  to  the  provisions  of  the  act 
of  1790;  and  he  may  be  apprehended  and  de- 
tained in  jail  until  the  vessel  is  ready  to  proceed 
on  her  voyage,  according  to  the  provisions  of  the 
seventh  section  of  that  act.  Brower  v.  The 
Maiden,  Gilpin's  D.  C.  R.  296. 

479.  Where  the  discharge  of  a  seaman  at  a 
foreign  port,  before  the  termination  of  the  voy- 
age, is.  on  his  part,  involuntary,  and  without  rea- 
sonable cause,  he  does  not  forfeit  his  wages,  but 
is  entitled  to  payment  up  to  the  arrival  of  the 
vessel  at  the  last  port  of  delivery.  Veacock  v. 
3I-Call,  Gilpin's  D.  C.  R.  331. 

480.  Where  shipping  articles  declare  the  voy- 
age to  be  from  Philadelphia  to  South  America, 
and  any  port  or  ports,  backwards  and  forwards, 
where  and  when  required,  and  back  to  Phila- 
delphia; it  is  no  violation  of  the  contract  w-ith 
the  seamen,  for  the  master  to  proceed  from  South 
America  to  Europe,  and  afibrds  no  justification 
for  the  seamen  leaving  the  ship.  Magcc  v.  The 
Moss,  Gilpin's  D.  C.  R.  225. 

481.  Where  the  departure  of  seamen  from  a 
vessel,  before  the  termination  of  avo3-age,  is  in- 
voluntary on  their  part,  or  with  reasonable  cause, 
or  with  the  apparent  assent  of  the  master,  they 
do  not  forfeit  their  wages.     Ibid.  230. 

482.  To  justify  seamen  for  leaving  a  vessel 
before  the  termination  of  a  voyage,  on  account 
of  the  cruelty  of  the  master,  it  must  be  appa- 
rent that  they  could  not  remain  without  extreme 
danger  to  their  personal  safety.     Ibid.  228. 

483.  Where  shipping  articles  authorize  the 
master  to  touch  at  certain  places,  "or  as  he  may 
direct,"  it  is  no  violation  of  the  contract  with 
the  seamen  to  stop  at  a  place  not  named,  and 
affords  no  justification  to  them  to  leave  the  ves- 
sel.    Wood  V.  The  Nimrod,  Gilpin's  D.  C.  R.  84. 

484.  A  change  of  voyage  from  that  specified 
in  the  shipping  articles,  must  be  actually  re- 
solved on  or  known  to  a  seaman,  to  authorize 
him  to  leave  a  vessel  without  forfeiting  his 
wages.    Douglass  v.  Eyre,  Gilpin's  D.  C.  R.  150. 

485.  Where  a  seaman  is  imprisoned  for  mis- 
behaviour, he  does  not  forfeit  the  wages  accru- 
ing during  his  confinement.  Wood  v.  The  Nim- 
rod, Gilpin's  D.  C.  R.  89. 

486.  Where  a  vessel  arrives  at  the  last  port 
of  delivery,  and  is  safely  moored  at  the  wharf, 
and  the  articles  stipulattjd  that  the  seamen 
"should  not  go  out  of  the  vessel  until  the  cargo 
is  landed,"  if  a  seaman  leaves  the  vessel  before 
discharge  of  the  cargo,  a  deduction  from  the 
wages  is  allowed;  but  not  a  forfeiture  of  the 
whole.  Knasxg  v.  Goldsmith,  Gilpin's  D.  C.  R, 
208. 


Jurisdiction  in  Cases  of  Informations — Revenue 
Sciz  u  res — Forfeit  u  res . 

487.  The  district  courts  of  the  Unitoil  Slates 
have  jurisdiction  in  cases  of  alleged  forfeitures 
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for  breaches  of  the  revenue  laws,  although  the 
property  seized  may  never  have  come  into  the 
possession  of  the  officers  of  the  court.  Schooner 
Bolina  and  Cargo,  1  Gallis.  C.  C.  R.  75. 

488.  The  district  court  of  the  United  States, 
as  a  court  of  admiralty  and  maritime  jurisdic- 
tion, may  entertain  suits  for  all  torts,  damages, 
and  unlawful  seizures  at  sea.  Burke  v.  J'rcvitt, 
1  Mason's  C.  C.  R.  96. 

489.  In  an  admiralty  seizure  cause,  the  court 
cannot  award  a  proportion  of  the  proceeds  of  the 
property  condemned  to  informers,  unless  the 
case  be  within  some  statute  provision  :  but  it 
will  allow  compensation  for  expenses  incurred 
in  securing  and  preserving  the  property.  The 
Langdon  Cheves  and  Caledonian,  2  iNIason's  C. 
C.  R.  85. 

490.  Wherever  property  is  brought  into  a  court 
of  admiralty  adjudication,  upon  a  seizure  for 
forfeiture,  or  other  cause  cognizable  for  them, 
the  property  is,  in  contemplation  of  law,  in  the 
custody  of  the  court,  and  cannot  be  drawn  from 
its  possession  but  by  some  person  who  shall  es- 
tablish a  right  to  receive  it.  U.  S.  v.  La  Jcime 
Eugenie,  2  Mason's  C.  C.  R.  409. 

491.  All  seizures  under  laws  of  impost,  navi- 
gation, or  trade  of  the  United  States,  where  the 
seizures  are  made  in  waters  navigable  from  the 
sea,  by  vessels  of  ten  or  more  tons  burthen,  are 
civil  causes  of  admiralty  and  maritime  jurisdic- 
tion ;  and  under  the  judiciary  act  of  September 
24th.  1789,  ch.  20,  are  triable  without  a  jury. 
Whclaa  v.  U.  S.  7  Cranch,  112;  2  Cond.  Rep.  437. 

492.  Where  in  an  instance  or  revenue  case  the 
government  makes  out  a  prima  facie  case  of 
forfeiture;  the  onus  probandi  is  thrown  on  the 
claimant ;  and  if  he  fiuls  to  remove  the  pre- 
sumptions which  the  law  raises,  condemnation 
will  follow.  The  Luminary,  8  Wheat.  407;  5 
Cond.  Rep.  473. 

493.  An  information  against  a  vessel  for  an 
illeoal  outfit,  will  lie  in  the  circuit  court.  The 
Caisius,  2  Dall.  368. 

494.  It  is  sufficient  in  an  information  for  a 
forfeiture,  that  it  states,  in  express  terms,  the 
title  and  date  of  the  statute  under  which  the 
forfeiture  is  claimed  ;  the  addition  of  the  tech- 
nical words,  contra  formum  statuli,  is  altogether 
formal  and  unnecessary.  The  Merino  et  al. 
9  Wheat.  391;  5  Cond.  Rep.  623. 

495.  The  technical  luceties  of  the  common 
law  as  to  informations,  are  not  regarded  in  ad- 
miralty informations ;  the  material  inquiry  in 
the  latter  cases  being,  whether  the  offence  is  so 
set  forth  as  clearly  to  bring  it  within  the  statute 
upon  which  the  information  is  founded.     Ibid. 

496.  An  information  in  the  admiralty  for  a 
forfeiture,  must  contain  a  substantial  statement 
of  the  offence ;  a  general  reference  to  the  pro- 
visions of  the  statute  is  not  sufficient.  If  the 
information  be  defective  in  that  respect,  the  de- 
fect is  not  cured  by  evidence  of  the  facts  omitted 
to  be  averred  in  the  information.  The  Schooner 
Hoppet,  7  Cranch,  389  ;  2  Cond.  Rep.  542.  Brig 
Caroline,  7  Cranch,  496 ;  2  Cond.  Rep.  584. 

497.  An  informal  libel,  or  information  in  rem, 
may  be  amended  by  leave  of  court.  The  Caro- 
line, 7  Cranch,  496;  2  Cond.  Rep.  584. 


498.  A  libel  or  information  under  the  9th  sect, 
of  the  slave  trade  act  of  March  2d,  1807,  ch.  77, 
alleging  the  vessel  to  have  sailed  from  the  ports 
of  New  York  and  Perth  Amboy,  without  the 
captain's  having  first  made  out  and  subscribed 
the  duplicate  manifests  required  by  law,  and 
without  his  having  previously  delivered  the 
same  to  the  collectors  or  surveyors  of  the  ports 
of  New  York  and  Perth  Amboy,  is  fatally  de- 
fective;  the  act  of  congress  directing  the  mani- 
fest to  be  delivered  to  the  collector  or  surveyor 
of  a  single  port.  Under  the  same  section,  it  is 
necessary  that  the  libel  should  aver  the  vessel 
to  be  -'of  the  burthen  of  forty  tons  or  more." 
The  Mary  Ann,  8  Wheat.  380  ;  5  Cond.  Rep.  471. 

499.  In  general,  it  is  sufficient  for  the  libel  to 
charge  the  offence  in  the  very  words  which 
direct  the  forfeiture,  but  this  is  not  universally 
true.  If  the  words  which  describe  the  subject 
of  the  law  are  general,  embracing  a  whole  class 
of  individuals,  but  must  necessarily  be  so  con- 
strued as  to  embrace  only  a  subdivision  of  that 
class,  the  charge  in  the  libel  ought  to  conform 
to  the  true  sense  and  meaning  of  these  words, 
as  used  by  the  legislature.     Ihid. 

500.  The  technical  niceties  of  the  comm.on 
law-  are  not  regarded  in  admiralty  proceedings. 
It  is  suflicient  if  the  information  set  forth  the 
offence  so  clearly  as  to  bring  it  within  the  statute 
on  which  it  is  founded.  It  need  not  conclude 
contra  formum  statuti.  The  Merino,  9  Wheat. 
391;  5  Cond.  Rep.  623. 

501.  The  district  court  of  the  district  where 
the  seizure  was  made,  and  not  where  the  ofi'ence 
was  committed,  has  jurisdiction  in  proceedings 
in  rem  for  an  alleged  forfeiture.     Ihid. 

502.  If  the  seizure  is  made  on  the  high  seas, 
or  within  the  territory  of  a  foreign  power,  the 
jurisdiction  is  confined  to  the  district  court  where 
the  property  is  carried,  and  proceeded  against. 
Ihid. 

503.  In  an  information  rrnder  the  67th  sect, 
of  the  collection  act  of  1799,  ch.  128,  against 
goods  for  diffeiing  in  description  from  the  con- 
tents of  the  entry,  it  is  not  essential  to  the  libel 
that  it  should  contain  an  allegation  of  an  inten- 
tion to  defraud  the  revenue.  200  Chests  of  Tea, 
9  U^ieat.  430;  5  Cond.  Rep.  643. 

504.  In  cases  of  seizures  made  on  land  under 
the  revenue  laws,  the  district  court  proceeds  as 
a  court  of  common  law,  according  to  the  course 
of  the  exchequer  on  informations  in  rem,  and 
the  trial  of  the  issues  of  fact  is  to  be  by  a  jury. 
But  in  cases  of  seizures  on  waters  navigable  by 
vessels  from  sea,  of  ten  or  more  tons  burthen,  if 
proceeds  as  an  instance  court  of  admiralty,  and 
the  trial  is  to  be  by  the  court.  The  Sarah,  8 
Wheat.  391  ;  5  Cond.  Rep.  472. 

505.  A  libel  charging  the  seizure  to  have  been 
on  water,  when  in  fact  it  was  made  on  land,  will 
not  support  a  verdict  and  judgment,  or  sentence 
thereon.  The  two  jurisdictions,  and  the  pro- 
ceedings under  them,  are  to  be  kept  entirely 
distinct.     Ihid. 

506.  Nothing  is  better  settled,  both  in  Eng- 
land and  America,  than  the  doctrine  that  a  non- 
commissioned cruiser  may  seize  for  the  benefit 
of  the  government ;  and  if  his  acts  are  adopted 
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by  the  government,  the  properly,  when  con- 
demned, becomes  a  droit  of  the  government. 
Carrington  ct  al.  v.  The  Merchants'  Insurance 
Company^  8  Peters,  495. 
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1,  General  Rules  and  Principles. 

1.  The  proper  proceeding  to  bring  forward 
the  claims  of  the  crew  of  a  privateer  for  prize 
money,  is  by  libel  in  the  admiralty.  Keen  et  al. 
V.  The  Gloucester,  C.  C.  U.  S.,  Penn.  District, 
2  Dall.  Rep.  36. 

2.  Where  the  prize  is  sold,  and  the  money  lies 
in  the  hands  of  the  marshal,  and  he  refuses  to 
pay,  the  persons  entitled  have  a  double  remedy, 
by  action  at  law  for  money  had  and  received,  or 
by  a  supplemental  libel  against  the  marshal, 
which  is  only  a  proceeding  to  carry  into  execu- 
tion the  former  decree.     Ibid. 

.3.  A  vessel  libelled  for  prize,  in  a  perishing 
condition,  ordered  to  be  sold  pendente  lite,  on 
an  ex  parte  application.  Stoddart  v.  The  Squirrel, 
2  Dall.  40. 

4.  A  decree  of  a  court  of  admiralty,  in  rem. 
is  final  and  conclusive  as  to  all  matters  in  con- 
troversy; and  the  grounds  of  the  decree  cannot 
be  inquired  into  in  another  admiralty  court,  on 
a  libel  to  carry  the  decree  into  e.xecution.  Pen- 
hallow  V.  Doane,  3  Dall.  Rep.  54;  1  Cond.  Rep.  21. 

5.  In  a  suit  in  admiralty  against  three  part- 
ners, the  proctor,  though  employed  only  by  one, 
appeared  for  all,  and  the  pleadings  were  carried 
on  in  their  joint  names;  all  the  partners  were 
sufficiently  before  the  court.  Hills  v.  Ross,  3 
Dall.  331. 

6.  Where  the  report  of  persons  appointed  to 
ascertain  and  assess  damages  for  a  marine  tres- 
pass, gave  a  gross  sum  accompanied  by  expla- 
nations, to  be  paid  to  the  captors,  the  report  was 
set  aside.  The  omission  of  the  appellant  to  ex- 
cept to  the  report  does  not  cure  an  error  in  the 
face  of  the  record  ;  and  the  omission  to  give 
such  explanations  is  such  error.  Murray  v.  The 
Schooner  Charming  Betsey,  2  Cranch,  64;  iCond. 
Rep.  358.  - 

•  7.  It  is  not  necessary  to  take  exceptions  to  the 
report  of  auditors,  if  ihe  errors  appear  on  the 
face  of  the  report.  Rose  v.  Himcly,  5  Cranch, 
313;  2  Cond.  Rep.  266. 

8.  The  Supreme  Court  will  not  allow  a  new 
claim  to  be  interposed  before  it;  but  will  remand 
the  case  to  the  circuit  court.  The  Societe,  9 
Cranch.  209:  3  Cond.  Rep.  373. 

[}.  If  property  proceeded  against  in  the  admi- 
ralty is  orilered  to  be  restored,  interest  is  not  to 
be  paid  if  the  proceeds  of  the  property  remain  in 
the  hands  of  the  court.  If  it  was  in  the  hands 
of  an  indiviilual,  it  would  or  would  not  bear  in- 
terest, as  the  court  should  direct.     Where  the 


loss  would  fall  on  innocent  persons,  interest  was 
refused.     Ibid. 

10.  It  is  a  great  irregularity  in  the  marshal  to 
retain  the  property,  or  the  proceeds  thereof,  iu 
his  own  hands,  or  to  distribute  the  same  among 
the  parties  entitled,  without  a  special  order  from 
the  court;  but  such  irregularity  may  be  cured 
by  the  assent  and  ratification  of  all  the  parties 
interested,  if  there  be  no  mala  fides.  The  Col- 
lector, 6  Wheat.  194  ;  5  Cond.  Rep.  62. 

11.  Upon  an  admiralty  proceeding  in  rem, 
where  the  proceeds  of  the  sale  are  brought  into 
court,  they  are  not  liable  to  make  good  a  loss 
sustained  by  the  purchaser,  in  consequence  of  a 
defect  discovered  in  the  article  sold.  The  Monte 
Allegre,  9  Wheat.  616  ;  5  Cond.  Rep.  709. 

12.  In  a  suit  for  wages,  or  for  a  share  in  a 
whaling  voyage,  if  the  defence  sets  up  miscon- 
duct, there  must  be  a  special  allegation  of  the 
facts,  with  due  certainty  of  time,  place,  and 
other  circumstances;  otherwise  the  court  will 
reject  it.  Loose  allegations  of  general  miscon- 
duct are  insufficient.  Macomber  v.  Thompson,  1 
Sumner's  C.  C.  R.  384. 

13.  The  same  rule  does  not  prevail  in  the  ad- 
miralty as  in  equity,  that  the  answer  directly 
responsive  to  the  allegations  of  the  bill  is  to  be 
treated  as  sufficient  proof  of  the  facts  in  favour 
of  the  respondent,  unless  overcome  by  the  evi- 
dence of  two  witnesses,  or  of  one  witness  and 
other  circumstances  of  equivalent  force.  The 
answer  may  be  evidence,  but  it  is  not  conclu- 
sive. Andrews  v.  Wall  and  others,  3  Howard, 
572. 

14.  The  proof  and  allegations  must  coincide. 
Proof  to  facts  not  put  in  contestation  by  the 
pleadings,  and  allegations  of  facts  not  established 
by  proofs,  will  both  be  rejected.  The  Brig  Sa- 
rah Ann,  2  Sumner's  C.  C.  R.  206. 

15.  Appellate  courts,  in  admiralty  causes, 
allow  parties,  under  certain  circumstances,  non 
allegata  allegare,  and  non  probata  probare.    Ibid. 

16.  One  claimant  in  the  admiralty  cannot  be 
injured  by  the  contumacy  of  another.  The 
Mary  Stafford,  9  Cranch,  126;  3  Cond.  Rep.  306. 

17.  If  the  national  character  of  property,  cap- 
tured and  brought  in  for  adjudication,  appears 
ambiguous  or  neutral,  and  no  claim  is  inter- 
posed, the  cause  is  postponed  for  a  year  and  a 
day  after  the  prize  proceedings  are  commenced, 
and  if  no  claimant  appears  within  that  time,  the 
property  is  condemned  to  the  captors.  The  Har- 
rison, 1  Wheat.  298;  3  Cond.  Rep.  571. 

18.  In  prize  causes,  ihe  Supreme  Court  exer- 
cises an  appellate  jurisdiction  only,  and  a  claim 
cannot  for  the  first  time  be  interposed  there;  but 
where  the  court  below  had  proceeded  to  adjudi- 
cation before  the  day  and  a  year  had  elapsed, 
the  cause  will  be  remanded,  with  directions  to 
allow  a  claim  to  be  there  filed,  and  the  libel  to 
be  amended.     Ibid. 

19.  Where  merits  clearly  appear  on  the  re- 
cord, it  is  the  settled  practice  in  admiralty  pro- 
ceedings not  to  dismiss  the  libel,  but  to  allow 
the  party  to  assert  his  rights  iu  a  new  allegation. 
The  Adeline,  9  Cranch.  244;  3  Cond.  Rep.  397. 

20.  No  proceedings  can  be  more  unlike  than 
those  in  the  common  law.  and  those  in  the  ad- 
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miralty.  In  prize  causes  in  an  especial  manner, 
the  allegations,  the  proofs,  and  the  proceedings 
are.  in  general,  modelled  in  the  civil  law,  with 
such  additions  and  alterations  as  the  practice  of 
nations,  and  the  rights  of  neutrals  and  bellige- 
rents unavoidably  impose.     Ibid. 

21.  The  court  of  prize  is  emphatically  a  court 
of  the  law  of  nations,  and  it  takes  neither  its 
rules  nor  its  character  from  the  mere  municipal 
regulations  of  any  country.     Ibid. 

22.  Irregularities  on  the  part  of  the  captors, 
originating  in  mere  mistake  or  negligence,  which 
work  no  irreparable  mischief,  and  are  consistent 
with  good  faith,  will  not  forfeit  their  rights  of 
prize.  The  Anne,  3  Wheat.  435;  4  Cond.  Rep. 
286. 

23.  In  revenue  or  instance  causes  the  court 
may,  upon  appeal,  allow  the  introduction  of  a 
new  allegation  into  the  information,  llie  Ed- 
ward, 1  Wheat.  261  ;  3  Cond.  Rep.  565. 

24.  Where  the  evidence  is  sufficient  to  show 
a  breach  of  the  law,  but  the  information  is  not 
sufficiently  certain,  the  Supreme  Court  will  re- 
mand the  cause  to  the  circuit  court,  with  direc- 
tions to  amend  the  proceedings.     Ibid. 

25.  When  the  pleadings  in  a  prize,  or  other 
admiralty  cause,  are  too  informal  and  defective 
to  pronounce  a  final  decree  upon  the  merits,  the 
cause  will  be  remanded  from  the  supreme  to 
the  circuit  court,  with  directions  to  permit  the 
pleadings  to  be  amended,  and  for  further  pro- 
ceedings. The  Divina  Paslora,  4  Wheat.  52;  4 
Cond.  Rep.  388. 

26.  Restitution  was  decreed.  The  captors' 
costs  and  expenses  ordered  to  be  paid  by  the 
claimant,  it  being  his  fault  that  defective  docu- 
ments were  put  on  board.  The  Venus,  5  Wheat. 
127  :  4  Cond.  Rep.  613. 

27.  An  admiralty  suit,  where  an  appeal  has 
been  taken  from  the  circuit  to  the  supreme 
court,  but  not  prosecuted,  will  be  dismissed, 
upon  producing  a  certificate  from  the  court  be- 
low, that  the  appeal  has  been  taken  and  not 
prosecuted.  The  Jonquille,  6  Wheat.  452;  5 
Cond.  Rep.  135. 

28.  In  admiralty  and  maritime  causes,  amend- 
ments, introductive  of  new  causes  of  action,  are 
within  the  scope  of  the  general  rule  that  the 
party  may  make  new  allegations  in  the  appellate 
court.     The  Harmony,  1  Gallis.  123. 

29.  The  district  court,  by  virtue  of  its  general 
admiralty  jurisdiction,  maj'  deliver  property  on 
bail.     The  Alligator,  1  Gallis.  145. 

30.  It  is  immaterial  in  what  manner  the  secu- 
rity is  taken,  whether  by  a  .sealed  instrument, 
or  by  a  stipulation  in  the  nature  of  a  recogni- 
sance, which  is  the  best  course,  unless  a  differ- 
ent rule  is  prescribed  b)'  statute.  On  such  secu- 
rity, a  summary  judgment  may  be  rendered  for 
the  appraised  value  and  costs.     Ibid. 

31.  The  general  rule  is.  that  no  claim  shall  be 
admitted  against  the  evidence  of  the  ship's  pa- 
pers ;  but  it  applies  to  cases  during  war,  and  not 
before  the  commencement  of  it,  or  in  time  of 
peace.     The  Ann  Green,  1  Gallis.  274. 

32.  Parties  have  been  permitted  to  claim, 
who,  in  time  of  peace,  or  even  just  before  the 
commencement  of  war,  to  elude  or  deceive  the 


enemy,  have  assumed  neutral  or  even  enemy's 
papers.     Ibid. 

33.  It  is  a  general  rule  in  prize  causes,  that 
the  decision  should  be  prompt,  and  should  be 
made,  unless  some  good  rea.son  for  it  exist,  on 
the  papers  and  testimony  afforded  by  the  cap- 
tured vessel,  or  which  can  be  invoked  from  the 
papers  of  other  vessels  in  possession  of  the  court. 
This  rule  ought  to  be  held  sacred,  in  that  whole 
description  of  causes  to  which  the  reasons  on 
which  it  is  founded  apply.  The  Geors,e,  1  Wheat. 
408  ;  3  Cond.  Rep.  608. 

34.  Where  an  inspection  and  comparison  of 
original  documents  is  material  to  the  decision 
of  a  prize  cause,  the  Supreme  Court  will  direct 
the  original  papers  to  be  sent  up  from  the  court 
below.  The  Elsineur,  1  Wheat.  332 ;  3  Cond. 
Rep.  615. 

35.  In  prize  causes^  the  evidence  to  acquit  or 
condemn  must  come,  in  the  first  instance,  from 
the  papers  and  crew  of  the  captured  ship. 
The  Dos  Hcrmanos,  2  Wheat.  76;  4  Cond.  Rep. 
39. 

36.  It  is  the  duty  of  the  captors  to  bring  the 
ship's  papers  into  the  registry  of  the  district 
court,  and  to  have  the  examination  of  the  prin- 
cipal officers  and  seamen  of  the  captured  ship 
taken,  on  the  standing  interrogatories.  The  Pi- 
zarro,  2  Wheat.  227;  4  Cond.  Rep.  103. 

37.  The  claimants  have  no  right  to  litigate  the 
question,  whether  the  captors  were  duly  com- 
missioned ;  the  claimants  have  no  persona  standi 
in  judicio,  to  assert  the  rights  of  the  United 
States.  Fut  if  the  capture  be  made  by  a  non- 
commissioned captor,  the  prize  will  be  condemn- 
ed to  the  United  Slates.     Ibid. 

38.  The  district  court,  by  virtue  of  its  general 
admiralty  jurisdiction,  may  deliver  property  on 
bail;  and  the  form  in  which  the  secuiity  is 
taken  is  immaterial;  on  such  security,  a  sum- 
mary judgment  may  be  rendered  to  the  appraised 
value.     The  Lively,  1  Gallis.  C.  C.  R.  315. 

39.  It  is  the  duty  of  commissioners  to  whom 
it  is  referred  to  estimate  damages,  to  make  their 
report  as  specific  as  the  nature  of  the  thing  will 
admit;  so  that  not  only  the  result^  but  the  detail 
of  their  judgment,  should  appear.     Ibid. 

40.  In  cases  of  restitution  with  damages,  in 
prize  proceedings,  if,  in  order  to  ascertain  the 
damages,  an  inspection  or  a  sale  of  the  cargo 
be,  in  the  judgment  of  the  commissioner  or  the 
parties,  necessary;  application  should  be  made 
to  the  court  for  an  order  of  unlivery  and  ap- 
praisement, or  for  a  sale,  as  the  case  may  re- 
quire.    Ibid. 

41.  Where,  on  the  hearing,  the  property  is 
acquitted,  ancl  an  appeal  interposed  to  a  tribunal 
not  sitting  within  the  same  jurisdiction,  or  into 
which  the  property  does  not  follow  the  cause,  as 
in  the  case  of  the  supreme  court  in  relation  to 
the  circuit  courts,  the  claimants  are  generally 
allowed  a  delivery  of  the  property;  or,  in  case 
of  a  sale,  of  the  proceeds  on  giving  bail.     Ibid. 

42.  Where  there  is  a  decree  of  condemna- 
tion, the  same  rule  is,  in  general,  adopted  as  to 
the  captors.     Ibid. 

43.  But  it  is  always  an  application  to  the 
sound  discretion  of  the  court;  and  if  there  be 
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danger  of  injustice,  the  court  will  withhold  it 
from  either  party,  and  content  itself  with  retain- 
ing the  property,  or  with  ortiering  a  sale,  and  a 
deposite  of  the  proceeds  in  the  registry.     Ibid. 

44.  After  a  decree  of  condemnation,  and  an 
appeal  is  interposed,  an  order  of  sale,  on  the  ap- 
plication of  the  captois,  is  almost  a  matter  of 
course.  The  St.  Lawrence,  1  Gallis.  C.  C.  R.  467. 

45.  An  obstinate  suppression  of  the  ship's 
papers,  coupled  with  a  voyage  from  an  enemy's 
country,  is  sufficient  cause  of  condemnation. 
Ibid. 

46.  It  is  irregular  for  a  mere  nominal  agent  to 
interpose  claims  for  his  principal,  who  is  within 
the  jurisdiction.     Ibid. 

47.  In  causes  on  the  instance  side  of  the  ad- 
miralty, the  answer  of  the  claimant  should  be 
verified  by  oath:  and  in  a  suit  for  wages,  the 
libellant  may  compel  the  adverse  party  to  answer 
special  inteirogatories.  Gammell  v.  Skinner,  2 
Gallis.  C.  C.  R.  45. 

4S.  In  ta.\ing  the  costs  in  prize  cases,  where 
there  are  several  claims,  some  of  which  are  dis- 
posed of  by  a  final  decree  of  condemnation,  while 
others  are  suspended  by  appeal;  the  practice  is 
to  tax  the  costs  and  expenses  which  have  ac- 
crued specially,  upon  each  claim  so  disposed  of, 
as  a  separate  chaige  against  the  same ;  and  to 
adil  thereto  an  average  proportion  of  the  general 
costs  and  expenses  which  have  accrued  in  refer- 
erence  to  ail  the  claims  in  the  cause.  The  Hiram 
and  The  Hero,  2  Gallis.  C.  C.  R.  60. 

49.  Regularly,  no  delivery  on  bail,  of  prize 
property,  ought  to  be  made,  either  to  the  captors 
or  claimant,  until  after  a  hearing  of  the  cause; 
in  most  cases  a  sale  is  preferable  to  an  appraise- 
ment, when  the  value  is  to  be  ascertained  for 
the.  purpose  of  delivery  on  bail.  The  George,  2 
Gallis.  C.  C.  R.  249. 

50.  There  is  no  doubt  the  United  States  may 
well  intervene  in  prize  causes,  on  the  ground' 
of  collusive  capture,  to  secure  and  enforce  their 
rights;  whether  growing  out  of  the  breach  of 
municipal  regulations,  or  of  the  law  of  war. 
Ibid. 

51.  A  general  prize  allegation  cannot  properly 
be  joined  with  an  information  on  a  seizure  for 
the  violation  of  a  statute.  The  Dimon,  2  GalHs. 
C.  C.  R.  306. 

52.  Where  a  party  claims  under  an  attach- 
rftefit,  he  must  file  a  caution  in  court,  before  any 
notice  will  be  taken  of  the  attachment  by  the 
court.     The  LouiseUa,  2  Gallis.  C.  C.  R.  307. 

53.  No  delivery  of  property  on  bail,  in  a  prize 
cause,  can  bo  made  legally,  where  the  United 
State??  are  [jarties,  without  due  notice  to  the  dis- 
trict attorney.  Ex  parte  Rubbin.<!,  2  Gallis.  C.  C. 
R.  320. 

54.  In  proceedings  in  rem,  the  admiralty  has 
a  right  to  order  the  thing  to  be  taken  into  the 
custody  of  the  law;  and  it  is  presumed  to  be  in 
such  custody,  uidess  the  contrary  is  shown. 
Jennings  v.  Carson,  4  Cranch,  2;  2Cond.  Rep.  2. 

55.  By  the  practice  of  the  admiralty,  a  vessel, 
when  libelled,  is  placed  uniier  the  ab.soluto  con- 
trol of  the  court.     Ibid. 

56.  In  the  admiralty,  the  libellant  and  claim- 
ant are  both  actors.     Ibid. 


57.  After  a  decree  has  been  made  in  the  su- 
preme court,  in  a  case  taken  there  by  appeal, 
and  the  cause  sent  back  under  a  mandate,  if 
again  taken  up  by  appeal,  nothing  is  before  the 
appellate  court  but  the  proceedings  subsequent 
to  the  mandate.  Himely  v.  Rose,  5  Cranch,  313 ; 
2  Cond.  Rep.  266. 

58.  If  the  supreme  court  reverse  a  decision  in 
an  admiralty  cause,  it  will  award  restitution  ge- 
nerally, although  the  property  has  been  sold  by 
order  of  the  court  below.  Tlie  Rachel  v.  2Vie 
U.S.,  6  Cranch,  329;  2  Cond.  Rep.  388. 

59.  In  cases  of  seizures  made  on  land  under 
the  revenue  laws,  the  district  court  proceeds  as 
a  court  of  common  lav.-,  according  to  the  course 
of  the  exchequer  on  informations  in  rem,  and 
the  trial  of  issues  of  facts  is  to  be  by  jury;  but 
in  cases  of  seizures  on  waters  navigable  from 
the  sea  by  vessels  of  ten  or  more  tons  burthen, 
it  proceeds  as  an  instance  court  of  admiralty,  by 
libel ;  and  the  trial  is  to  be  by  the  court.  The 
Sarah,  8  Wheat.  391,  394;  5  Cond.  Rep.  472. 

60.  The  courts  of  the  United  States,  proceed- 
ing as  courts  of  admiralty  and  maritime  juris- 
diction, may  issue  the  process  of  attachment  to 
compel  appearance,  both  in  cases  of  maritln>e 
torts  and  contracts.  Manro  v.  Almeida,  10  Wheat. 
473;  6  Cond.  Rep.  190. 

61.  Under  the  process  act  of  1792,  ch.  147, 
section  2,  the  proceedings  in  cases  of  admiralty 
and  maritime  jurisdiction  in  the  courts  of  the 
United  States,  are  to  be  according  to  the  modi- 
fied admiralty  practice  in  our  own  country,  en- 
grafted upon  British  practice :  and  it  is  not  a 
sufficient  reason  for  rejecting  a  particular  pro- 
cess, which  has  been  constantly  used  in  the  ad- 
miralty courts  of  this  country,  that  it  has  fallen 
into  desuetude  in  England.     Ibid. 

62.  The  process  by  attachment  may  issue, 
wherever  the  defendant  has  concealed  himself, 
or  absconded  from  the  country,  and  the  goods  to 
be  attached  are  within  the  jurisdiction  of  the 
admiralty.     Ibid. 

63.  It  may  issue  against  his  goods  and  chat- 
tels, and  against  his  credits  and  efiects  in  the 
hands  of  third  persons.     Ibid. 

64.  The  remedy  by  attachment  in  the  admi- 
ralty, in  maritime  cases,  applies  even  where  the 
same  goods  are  liable  to  the  process  of  foreigii 
attachment  issuing  fiom  the  courts  of  common 
law.     10  Wheat.  473;  6  Cond.  Rep.  190. 

65.  ft  applies  to  the  case  of  a  piratical  cap- 
ture, and  the  civil  remedy  is  not  merged  in  the 
criminal  offence.     Ibid. 

66.  In  case  of  default,  the  property  attached 
may  be  condemned  to  answer  the  demand  of  the 
libellant.     Ibid. 

67.  It  is  not  necessary  that  the  property  to 
be  attached  should  be  specified  in  the  libel. 
Ibid. 

68.  In  every  case  of  a  motion  to  the  court  for 
a  cassetur,  the  facts  on  which  it  is  founded  must 
be  proved  by  affidavit.  The  U.  S.  v.  Coolidgc,  2 
Gallis.  364. 

69.  The  circuit  court  will  issue  letters  roga- 
tory, for  the  purpose  of  obtaining  testimony, 
when  the  government  of  the  place  where  the 
evidence  is  obtained  will  not  permit  a  commis- 
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sion  to  be  issued.     Nelson  et  al.  v.  The  U.S.,  1 
Peters'  C.  C.  R.  23.5. 

70.  A  libel  was  filed  in  the  district  court  of 
Maryland  for  a  salvage  service  performed  by 
the  libellant,  the  master  and  owner  of  the  sloop 
Liberty,  and  by  his  crew,  in  saving  certain  goods 
and  merchandises  on  board  of  the  brig  Spark, 
while  aground  on  the  bar  at  Thomas's  Point,  in 
the  Chesapeake  bay.  The  goods  were  owned 
by  a  number  of  persons,  in  several  and  distinct 
rights;  and  a  general  claim  and  answer  were 
interposed  in  behalf  of  all  of  them,  by  Jarvis 
and  Brown,  (the  owners  of  a  part  of  them.)  with- 
out naming  who,  in  particular,  the  owners  were, 
or  dislinouishing  their  separate  proprietary  inte- 
rests. This  proceeding  was  doubtless  irregular 
in  both  respects.  Jarvis  and  Brown  had  no  au- 
thority, merely  as  co-shippers,  to  interpose  any 
claim  for  other  shippers  with  whom  they  had  no 
privity  of  interest  or  consignment ;  and  several 
claims  should  have  been  interposed  by  the  seve- 
ral owners,  or  by  other  persons  authorized  to  act 
for  them  in  the  premises,  each  intervening  in  his 
own  name  for  his  proprietary  interest,  and  spe- 
cifying it.  If  any  owner  should  not  appear  to 
claim  any  particular  parcel  of  the  property,  the 
habit  of  the  courts  of  admiralty  is,  to  retain  such 
property,  or  its  proceeds,  after  deducting  the 
salvage,  until  a  claim  is  made,  or  a  year  and  a 
day  have  elapsed  from  the  time  of  the  institu- 
tion of  ihe  proceedings.  And  when  separate 
claims  are  interposed,  although  the  libel  is  joint 
against  the  whole  property,  each  claim  is  treated 
as  a  distinct  and  independent  proceeding,  in  the 
nature  of  a  several  suit,  upon  which  there  may 
be  a  several  independent  hearing,  decree,  and 
appeal.  This  is  very  familiar  in  practice  in  prize 
causes  and  seizures  in  rem  for  forfeitures,  and 
is  equally  applicable  to  all  other  proceedings  in 
rem,  whenever  there  are  distinct  and  independ- 
ent claimants.  Straiton  v.  Jarvis  et  al.,  8  Peters,  4. 
7L  The  general  rule  in  the  admiralty,  in  cases 
of  derelict,  is  to  allow  one  moiety  of  the  property 
saved  to  the  salvors  :  but  this  allowance  may  be 
enlarged  by  the  circumstances  of  the  particular 
case,  where  the  services  performed  are  of  an 
extraordinary  nature.  Sp7-a<xne  v.  One  hundred 
barrels  of  flour,  2  Story's  C.  C.  R.  195. 

2.  Libel  and  Proceedings. 

72.  The  whole  world  are  supposed  to  have 
notice  of  admiralty  proceedings,  and  therefore 
are  parlies ;  but  those  who  have  no  interest  in 
the  vessel  which  could  be  asserted  in  the  court 
of  admiralty,  have  no  notice  of  her  seizure,  and 
can,  on  no  principle  of  justice  or  reason,  be  con- 
sidered as  parties  in  the  cause.  The  Mary,  9 
Cranch,  126;  3  Cond.  Rep.  306. 

73.  In  admiralty  proceedings,  a  libel  in  the 
nature  of  an  information  does  not  require  all  the 
formalityand  technical  precision  of  an  indictment 
at  common  law.  If  the  allegations  are  such  as 
plainly  and  distinctly  mark  the  offence,  it  is  all 
that  is  necessary  ;  and  where  it  is  founded  upon 
a  statute,  it  is  sutlicient  if  it  pursue  the  words 
of  the  law.     9  Wheat.  381  :  5  Cond.  Rep.  623. 

74.  Under  the  act  of  March  22d,  1794,  ch.  187, 
which  creates  two  distinct  offences,  statinc:  these 
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distinct  ofTences  in  the  alternative  in  the  same 
count,  is  not  therefore  vicious.     Ibid. 

75.  Under  that  clause  of  the  statute  which 
subjects  to  forfeiture  a  vessel  fitted  out  in  the 
ports  of  the  United  States,  it  is  not  necessary 
that  the  fitting  should  be  complete,  and  the  ves- 
sel ready  for  sea,  before  the  penalty  attaches; 
but,  as  the  preparations  have  progressed  so  far 
as  clearly  and  satisfactorily  to  show  the  purpose 
for  which  they  are  made,  the  right  of  seizure 
attaches.     Ibid.  389. 

76.  In  the  admiralty,  the  objection  to  the  re- 
gularity of  the  original  proceedings  is  waived  by 
the  appearance  of  the  parties  interested  in  the 
property  seized,  and  filing  their  claims  for  the 
same.  The  Merino  et  al.  9  Wheat.  391 ;  5  Cond. 
Rep.  623. 

77.  Although  a  foreign  consul  is  admitted  to 
interpose  a  claim  in  the  admiralty  for  subjects 
unknown  of  his  nation,  yet  before  restitution  can 
be  decreed,  proof  of  the  individual  proprietary 
interest  must  be  e.\hibited.  The  Antelope,  10 
Wheat.  66;  6  Cond.  Rep.  30. 

78.  Under  the  proce.ss  act  of  May  8th,  1792, 
ch.  137,  the  proceedings  in  cases  of  admiralty 
and  maritime  jurisdiction  are  to  be  accortiing  to 
the  modified  admiralty  practice  in  the  United 
States,  engrafted  on  the  British  practice;  and  it 
is  not  a  sufficient  reason  for  rejecting  a  particu- 
lar process,  which  has  been  constantly  in  use  in 
the  United  States,  that  it  has  fallen  into  desue- 
tude in  England.  Manro  v.  Almeida,  10  Wheat. 
473;  6  Cond.  Rep.  190. 

79.  The  process  of  attachment  may  issue 
where  a  defendant  has  concealed  himself,  or 
absconded  from  the  country,  and  the  goods  and 
effects  to  be  attached  are  within  the  jurisdiction 
of  the  admiralty;  and  may  issue  against  the 
credits,  the  goods,  and  chattels  of  the  party. 
Ibid. 

80.  The  remedy  by  attachment  in  the  admi- 
ralty in  maritime  cases,  applies  even  where  the 
same  goods  are  liable  to  the  process  of  foreign 
attachment,  issuing  from  the  courts  of  common 
law.     Ihid. 

81.  It  applies  to  cases  of  a  piratical  capture, 
and  the  civil  remedy  is  not  merged  in  the  crimi- 
nal offence.     Ibid. 

82.  In  case  of  default,  the  property  may  be 
condemned  to  answer  the  demand  of  the  libel- 
lant.    Ibid. 

8o.  It  seems  that  an  attachment  cannot  issue, 
without  an  express  order  of  the  judge,  but  it 
may  be  issued  simultaneously  with  the  monition; 
and  where  the  attachment  issued  in  this  manner, 
and  in  pursuance  of  the  prayer  in  the  libel,  the 
supreme  court  will  presume  that  it  was  regularly 
issued.     Ibid. 

84.  Where  the  court  of  admiralty  has  parted 
with  the  possession  of  the  property  upon  bail  or 
stiinilation,  and  it  is  necessary  for  the  purposes 
of  justice  to  retake  the  property  into  the  custody 
of  the  court,  the  proper  process  against  any  per- 
son not  a  party  to  the  stipulation,  but  who  is 
alleged  to  have  the  actual  or  constructive  pos- 
session, is  a  monition,  and  not  an  execution -in 
the  first  instance.  The  Gran  Para,  10  Wheat. 
497;  6  Cond.  Rep.  199. 
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85.  In  admiralty  proceedings,  amendments 
may  be  made  in  the  circuit  court,  by  adding  a 
new  coilnt  to  the  hbel,  although  the  district  court 
had  exclusive  original  jurisdiction  of  the  subject- 
matter;  the  practice  being  uniform  to  permit  the 
parties,  whenever  public  justice  and  substantial 
merits  require  it,  to  introduce  new  allegations 
and  new  proofs:  non  allegata  allegare,  et  non 
probata  probare.  The  Marianna  Flora,  1 1  Wheat. 
1;  6  Cond.  Rep.  201. 

86.  If  the  amendment  is  made  in  the  circuit 
court,  the  cause  is  heard  and  adjudicated  in  that 
court;  and,  upon  appeal,  by  the  supreme  court, 
on  the  amended  pleadings :  but  if  the  necessity 
for  the  amendment  appears  in  the  supreme  court, 
the  cause  is  remanded  to  the  circuit  court,  with 
directions  to  allow  the  amendments  to  be  there 
made.     Ibid. 

87.  A  contract  for  wages  on  board  of  a  steam- 
boat, plying  in  a  navigable  tide  river,  between 
ports  of  two  adjoining  states,  may  be  enforced 
by  proceedings  in  rem  in  the  admiralty.  Gilpin's 
D.  C.  R.  505. 

88.  On  a  libel  in  personam  for  damages,  if  the 
court  decrees  that  damages  be  recovered,  and 
commissioners  be  aj^pointed  to  ascertain  the 
amount  thereof,  no  appeal  will  lie  from  such 
decree  until  the  commissioners  had  made  their 
report,  and  it  had  been  acted  on  by  the  court. 
Chace  et  al.v.  Vasqucs,  11  Wheat.  429;  6  Cond. 
Rep.  373. 

89.  Wherever  a  stipulation  is  taken  in  an  ad- 
miralty suit  for  property  subjected  to  legal  pro- 
cess and  condemnation,  the  stipulation  is  deemed 
a  mere  substitute  for  the  thing  itself,  and  the 
stipulators  are  liable  to  the  exercise  of  all  those 
authorities  on  the  part  of  the  court,  which  it 
could  properly  exercise  if  the  thing  was  in  cus- 
tody. The  Palmyra,  12  Wheat.  1 ;  6  Cond.  Rep. 
397. 

90.  In  every  case,  a  proceeding  for  condem- 
nation upon  captures  made  by  the  public  ships 
of  war  of  the  United  States,  whether  the  same 
be  cases  of  prize,  jure  belli,  or  upon  public  acts 
of  the  nature  of  captures,  jure  belli,  the  pro- 
ceedings are  in  the  name  and  authority  of  the 
United  States,  who  prosecute  for  themselves  as 
well  as  for  the  captors,  for  the  benefit  of  all  con- 
cerned. The  captors  cannot,  without  the  autho- 
rity of  the  government,  proceed  to  enforce  con- 
demnation.    Ibid. 

91.  The  strict  rules  of  the  common  law  as  to 
criminal  prosecutions,  have  never  been  supposed 
by  the  court  to  be  required  in  informations  of 
seizure  in  admiralty  for  forfeitures,  which  are 
deeojed  civil  proceedings  in  rem.     Ibid. 

92.  In  libels  in  rem  for  forfeitures,  it  is  sufFi- 
cient  to  allege  the  offence  in  the  terms  of  the 
statute  creating  the  forfeitures.     Ibid. 

93.  For  defective  averments  in  a  libel,  if  the 
facts  show  the  same,  the  supreme  court  will 
remand  the  case  to  the  circuit  court,  with  direc- 
tions to  allow  amendments.     Ibid. 

94.  In  libels  in  the  admiralty,  for  a  forfeiture, 
whether  there  be  a  penalty  attached  to  th(,>  act 
or  not,  the  proceedings  in  rem  are  independent 
of  and  wholly  unaffected  by  any  criminal  pro- 
ceeding in  personam:  and  a  personal  conviction 


of  the  offender  is  not  necessary  as  a  preliminary 
to  the  proceeding  in  rem.     Ibid. 

95.  A  material-man,  who  had  taken  a  promis- 
sory note  for  his  claim  on  a  vessel,  and  who 
libelled  in  the  admiraUy  for  the  claim,  appealed 
from  the  decree  of  the  circuit  court  which  had 
dismissed  the  libel.  The  decree  of  dismissal 
was  affirmed,  as  it  did  not  appear  the  note  had 
been  delivered  up  before  proceeding  by  libel. 
Ramsay  v.  Allcgre,  12  Wheat.  611 ;  6  Cond.  Rep. 
667. 

96.  The  custody  of  the  papers  of  captured 
vessels,  belongs  exclusively  to  the  prize  court. 
It  is  the  duty  of  the  captors,  immediately  upon 
arrival  in  port,  to  deliver,  upon  oath,  all  the 
papers  of  the  captured  vessel  into  the  registry 
of  the  prize  court.  The  Diana,  2  Gallis.  C.  C.  R. 
93. 

97.  During  war,  no  claim  standing  in  opposi- 
tion to  the  ship's  papers  and  preparatory  evi- 
dence, is  ever  admitted  in  a  prize  court.     Ibid. 

98.  If  a  delivery  on  bail  has  been  allowed  in 
ihe  district  court,  in  a  gross  case  of  illegality, 
the  appellate  court  will  not  hold  itself  bound  by 
the  transaction,  but  will  direct  the  claimant  to 
account  for  the  whole  proceeds  on  oath.     Ibid. 

99.  On  a  motion  to  proceed  to  adjudication, 
the  cause  is  to  be  heard  in  the  same  manner,  and 
upon  the  same  principles,  as  upon  a  libel  by  the 
captor,  and  consequently  the  onus  probandi  rests 
on  the  claimant.  The  Rover,  2  Gallis.  C.  C.  R.  240. 

100.  The  party  who  has  been  guilty  of  illegal 
conduct,  will  not  be  permitted  to  claim  in  court. 
The  property  is  of  course  condemned,  as  prize 
of  war  or  as  enemy's  property,  to  the  govern- 
ment, for  want  of  a  claim.     Ibid. 

101.  In  causes  on  the  instance  side  of  the 
admiralty,  the  answer  of  the  claimants  should 
be  verified  on  oath ;  and  in  a  suit  for  wages,  the 
libellant  may  compel  the  adverse  party  to  answer 
interrogatories.  Gammcll  v.  Skinner,  2  Gallis. 
C.  C.  R.  45. 

102.  There  may  be  an  original  proceeding  for 
damages  against  captors,  without  first  filing  a 
claim  ;  butusually  a  claim  is  first  given,  and  in 
all  cases  the  court  will  require  an  affidavit.  Ibid. 

103.  Regularly,  there  should  be  no  delivery 
of  prize  property  on  bail,  until  after  a  hearing 
of  the  cause  ;  anil  in  most  cases  a  sale  is  prefer- 
able to  an  appraisement.     Ibid. 

104.  In  a  suit  in  rem  upon  a  bottomry  bond, 
underwriters,  to  whom  an  abandonment  has 
been  made,  but  which  has  not  been  accepted, 
are  not  admissible  as  claimants.  The  Packet, 
3  Mason's  C.  C.  R.  255. 

105.  Courts  of  admiralty  will  marshal  the  as- 
sets in  ca.scs  of  bottomry,  so  as  to  make  the  prior 
priorities  in  favour  of  shipping  against  the  pro- 
perty of  the  owners  and  master.     Ibid. 

■  106.  In  general,  set-off  is  not  admitted  in  the 
admiralty.     Ship  Mentor,  4  Mason,  84. 

107.  Libels  in  admiralty  should  state  the  sub- 
ject matter  in  articles  with  certainty  and  preci- 
sion, and  with  averments  admitting  of  distinct 
answers.     The  Boston,  1  Sumner's  C.  C.  R.  328. 

108.  The  answer  should  meet  each  material 
allegation  in  the  libel,  with  an  admissiouj  a  de« 
nial,  or  a  defence.     Ibid. 
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109.  In  admiralty  proceedings,  a  supplement- 
ary libel,  alleging  new  matters,  and  an  answer 
thereto,  may  be  liled  after  appeal  at  the  discre- 
tion of  the  court.     Ibid. 

110.  In  case  of  a  supplementary  libel  being 
filed  after  closing  the  testimony  in  the  original 
libel  in  prize  causes,  the  new  testimony  taken 
must  be  applicable  merely  to  the  new  allegation ; 
but  in  other  causes,  this  rule  is  much  relaxed. 
Ibid. 

111.  In  admiralty  causes  of  damage,  the  libel 
should  state  each  distinct  act  of  injury  in  a  dis- 
tnict  article,  with  reasonable  certainty  of  time 
and  place.  Treadwell  v.  Joseph,  1  Sumner's  C. 
C.  R.  390. 

112.  Where  a  defence  is  put  in  by  way  of  jus- 
tification, it  must  admit  the  facts.     Ibid. 

113.  Where  the  act  is  relied  on  as  a  punish- 
ment, it  must  be  pleaded.     Ibid. 

114.  In  cases  where  a  justification  is  set  up, 
the  onus  proband!  is  on  the  respondent.     Ibid. 

115.  The  admiralty  has  jurisdiction  in  cases 
of  charter  parties  for  foreign  voyages,  and  may 
enforce  the  maritime  lien  for  freight  by  a  pro- 
ceeding in  rem  under  the  charter  party,  llie 
Schooner  Volunteer,  1  Sumner's  C.  C  R.  551. 

116.  A  clause  in  the  charter  party,  that  the 
parties  bind  the  ship  and  goods,  respectively,  for 
the  .performance  of  the  covenants,  payments,  and 
agreements  thereof,  is  a  valid  clause,  creating  a 
pledge  or  lien  on  the  goods  for  such  perform- 
ance ;  and  may  be  enforced  against  the  goods 
by  a  detention  of  the  goods  for  the  freight,  and 
by  a  suit  in  the  admiralty.     Ibid. 

111.  Underwriters  cannot  make  any  claim  for 
salvage  in  the  admiralty,  unless  there  has  been 
an  abandonment  of  the  property  to  them,  and  it 
has  been  accepted  by  them.  The  Ship  Henry 
Eivbank,  1  Sumner's  C.  C.  R.  400. 

118.  In  salvage  cases  the  proper  course  is,  to 
make  all  the  co-salvors  parties  to  the  original 
libel ;  and  if  they  are  omitted,  they  need  not  file 
anew  libel  where  the  property  has  been  already 
taken  possession  of,  and  is  in  ihe  custody  of  the 
court,  under  proce.ss.  But  they  may  bring  for- 
ward their  claims  by  a  suitable  allegation,  and 
thus  make  themselves  parties,  without  the  for- 
mality of  process,  on  notice  to  the  other  parties. 
Where  different  libels  are  filed  by  co-salvors 
unnecessarily,  it  is  at  the  peril  of  paying  the 
costs.     Ibid. 

119.  A  libel  was  filed  in  the  district  court  of 
Maiyland,  for  a  salvage  service  performed  by 
the  libellant,  the  master  and  owner  of  the  sloop 
Liberty,  and  by  his  crew,  in  saving  certain  goods 
and  merchandises  on  board  of  the  brig  Spark, 
while  aground  on  the  bar  at  Thomas's  Point,  in 
the  Chesapeake  bay.  The  goods  were  owned 
by  a  number  of  persons,  in  several  and  distinct 
rights;  and  a  general  claim  and  answer  were 
interposed  in  behalf  of  all  of  them,  by  Jarvis 
and  Brown,  (the  owners  of  a  part  of  them,)  with- 
out naming  who,  in  particular,  the  owners  were, 
or  distinguishing  their  separate  proprietary  inte- 
rests. This  proceeding  was,  doubtless,  irregular 
in  both  respects.  Jarvis  and  Brown  had  no  au- 
thority, merely  as  co-shippers,  to  interpose  any 
claim  for  other  shippers  with  whom  they  had  no 


privity  of  interest  or  consignment ;  and  several 
claims  should  have  been  interposed  by  the  se- 
veral owners,  or  by  other  persons  authorized  to 
act  for  them  in  the  premises;  each  intervening 
in  his  own  name  for  his  proprietary  interest,  and 
specifying  it.  If  any  owner  should  not  appear 
to  claim  any  particular  parcel  of  the  property, 
the  habit  of  courts  of  admiralty  is,  to  retain  such 
property,  or  its  proceeds,  after  deducting  the 
salvage,  until  a  claim  is  made,  or  a  year  and  a 
day  have  elapsed  from  the  time  of  the  institu- 
tion of  the  proceedings.  And  when  separate 
claims  are  interposed,  although  the  libel  is  joint 
against  the  whole  property,  each  claim  is  treated 
as  a  distinct  and  independent  proceeding,  in  the 
nature  of  a  several  suit,  upon  which  there  may 
be  a  several  independent  hearing,  decree  ami 
appeal.  This  is  very  familiar  in  practice  in 
prize  causes  and  seizures  in  rem  for  forfeitures, 
and  is  equally  applicable  to  all  other  proceed- 
ings in  rem,  whenever  there  are  distinct  and 
independent  claimants.  Stratton  v.  Jarvis  et  al., 
8  Peters,  4. 

3.  Evidence. — Further  Proof. — Commission  to 
take  Testimony. 

120.  The  ship's  papers  found  on  board  of  a 
captured  vessel  are  prima  facie  evidence  of  the 
facts  stated  in  them  in  questions  of  prize;  and 
on  this  evidence  prize  courts  generally  condemn 
or  acquit.  Unless  this  evidence  shows  the  pro- 
priety of  the  capture,  there  will  be  an  acquittal, 
unless  contrary  evidence  is  given  by  the  captors 
to  rebut  this  presumption.  Where  this  evidence 
establishes  belligerent  ownership,  the  captured 
must  produce  clear  and  certain  contrary  evi- 
dence. Miller  et  al.  v.  The  Resolution,  1  Da.ll. 
Rep.  22. 

121.  Prize  courts  are  necessarily  watchful 
over  the  testimony  of  witnesses,  and  demand  the 
utmost  fairness  in  the  conduct  of  the  claimants. 
Yet  they  will  distinguish  between  representa- 
tions which  may  be  ascribed  to  errors  of  judg- 
ment, and  which  are  as  soon  as  possible  correct- 
ed by  the  party  who  has  made  them,  and  wilful 
falsehoods  which  are  detected  by  the  testimony 
of  others,  or  confessed  by  the  party  when  detec- 
tion becomes  inevitable.  The  Nercide.  9  Cranch, 
388;  3  Cond.  Rep.  439. 

122.  Trivial  and  accidental  inaccuracies  in  the 
testimony  of  a  claimant  who  is  examined  as  a 
witness  on  the  standing  interrogatories,  which 
are  afterwards  corrected  in  his  claim  and  test 
affidavit,  will  not  work  the  condemnation  of 
goods  proved  to  be  reallj*  neutral.     Ibid. 

123.  The  record  of  a  court  of  admiralty,  is 
evidence  to  prove  the  fact  and  the  cause  of  con- 
demnation ;  if,  however,  on  the  trial  it  was  read 
without  objection,  it  is  evidence  of  facts  so  far 
as  it  exhibits  documents  which,  if  themselves 
produced,  would  be  evidence  in  the  cause.  Rv.s- 
sel  V.  Union  Ins.  Co.,  4  Dall.  421. 

124.  If  the  court  below  deny  an  order  for 
further  proof  when  it  ought  to  be  granted,  or 
allow  it  where  it  ought  to  be  denied,  and  the 
objection  is  taken  by  the  party  and  appears  of 
record;  the  appellate  court  can  administer  the 
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proper  relief.     The  Pizarro,  2  Wheat.  227 ;  4 
Coiid.  Rep.  103.  r  r     i, 

125.  But  if  evidence  in  the  nature  ot  lurttier 
proof  be  introduced,  and  no  formal  order  or  ob- 
jection appear  on  the  record,  it  naust  be  presumed 
to  have  been  done  by  consent,  and  the  irregula- 
rity is  waived.     Ibid. 

126.  A  foreign  sentence  of  condemnation  is 
not  conclusive  eviiience  that  the  legal  title  to 
the  property  was  not  in  a  subject  of  a  neutral 
nation.  3Ialey  v.  SIiattucL  3  Cranch,  458;  1  Cond. 
Rep.  597. 

127.  Where  an  order  for  further  proof  is  made, 
and  the  person  disobeys  or  neglects  to  comply 
with  its  injunctions,  courts  of  prize  generally 
consider  such  disobedience  or  neglect  as  fatal  to 
the  claim.  La  Nereijda,  8  Wheat.  108  ;  5  Cond. 
Rep.  400. 

128.  Under  such  an  order,  it  is  almost  invari- 
ably the  practice  for  the  claimant  (beside  other 
testimony)  to  make  proof  by  his  own  oath  ot  his 
proprietary  interest,  and  to  explain  the  other 
circumstances  of  the  transaction;  and  the  ab- 
sence of  such  proof  and  explanation  always 
leads  to  doubt.     Ibid. 

129.  In  cases  of  collusive  capture,  papers 
found  on  board  one  captured  vessel  may  be  in- 
voked by  the  government  into  the  case  of  another 
vessel  captured  on  the  same  cruise.  The  Expe- 
riment, 8  Wheat.  261;  5  Cond.  Rep.  433. 

130.  Where  a  captor  has  once  been  detected 
in  a  gross  case  of  collusive  capture,  the  admi- 
ralty will  judicially  notice  the  part  in  another 
case  of  capture  on  the  same  cruise,  and  under 
the  same  commission;  and  such  a  fact  raises  a 
presumption  of  ill  faith  in  other  transactions  of 
the  same  parties,  which  can  be  removed  only  by 
clear  evidence  of  honest  conduct.     Ibid. 

131.  No  commission  to  take  evidence  in  an 
enemy's  country,  is  allowable  in  a  prize  court. 
Ibid. 

132.  If  a  neutral  fraudulently  attempt  to  aver 
and  claim  an  enemy's  interest  in  a  prize  court, 
he  will  not  be  permitted  to  introduce  further 
proof  to  show  his  own  neutral  interest  in  the 
property.  2'he  Betsey  and  Cargo,  2  Gallis.  C.  C. 
R.  377. 

133.  Where  the  captors  have  been  guilty  of 
irregularity  in  not  bringing  in  the  papers  or  the 
master  of  the  captured  vessel,  further  proof  will 
h»  ortiered.  The  London  Packet,  1  Mason's  C. 
C.  R.  14. 

134.  The  evidence  to  acquit  or  condemn  must 
come,  in  the  first  instance,  from  the  testimony 
of  persons  found  on  board  the  captured  vessel, 
antl  tlie  ship's  papers.  'The  Amiable  Isabella,  6 
Wheat.  1  ;  5  Cond.  Rep.  1. 

135.  The  caplors  cannot  undertake  to  decide 
upon  the  materiality  of  papers:  they  are  bound 
to  bring  in  all  the  papers,  and  leave  the  court  to 
decide  upon  their  real  character  and  conse- 
quence. If  they  conduct  themselves  in  a  dif- 
ferent manner,  it  is  at  tiieir  peiil.  The  London 
Packet,  1  Mason's  C.  C.  R.  14. 

136.  A  claimtint.  a.sserting  rights  and  interests 
before  a  prize  court,  must  make  them  out  by 
competent  and  snOicient  proofs  ;  the  onus  pro- 
bandi  must  rest  on  him ;  and  if  he  fail  to  relieve 


the  court  from  legal  doubts  as  to  his  title,  con- 
demnation must  pass  to  the  captois.  The  San 
Jose  Indiana,  1  Mason's  C.  C.  R.  38. 

137.  It  is  a  clear  rule  of  public  justice,  en- 
forced, for  the  most  obvious  reasons,  by  prize 
courts,  that  a  party  shall  not  be  trusted  with  an 
order  for  further  proof,  who  has  already  shown 
himself  capable  of  abusing  it.     Ibid. 

138.  The  rules  of  the  common  law,  as  to  the 
competency  or  incompetency  of  witnesses,  are 
adopted  in  the  admiralty,  in  the  exercise  of  its 
jurisdiction  as  an  instance  court.  The  Boston,  1 
Sumner's  C.  C.  R.  328. 

139.  The  testimony  of  persons  who  are  parties 
in  a  suit  in  the  admiralty,  ouglit  to  be  taken 
under  a  special  order  of  the  court,  showing  the 
cause  ;  that  the  court  may,  in  its  order,  limit  the 
inquiries  to  matters  wilhJn  the  exception  to  the 
rule  that  the  parties  are  not  witnesses.     Ibid. 

140.  A  claim  to  a  vessel  and  cargo,  filed  in 
an  admiralty  court,  is  not  evidence.  The  law 
does  not  allow  to  such  an  afiidavit  the  dignity  of 
testimony.  If  it  amounts  to  any  thing,  it  is  no 
more  than  "the  exclusion  of  a  counter  lien." 
The  Thomas  and  Henry,  1  Brockenb.  C.  C.  R. 
367. 

141.  Suppression  of  papers,  when  it  appears 
to  have  been  intentional  and  fraudulent,  and  at- 
tended with  other  suspicious  circumstances,  is 
good  cause  for  refusing  further  proof;  but  where 
it  appears  to  have  been  owing  to  accident  or 
mistake  only,  further  proof  will  be  allowed. 
The  St.  Lawrence,  8  Cranch's  Rep.  434;  3  Cond. 
Rep.  202. 

142.  Where  the  affidavits,  produced  on  the 
order  for  further  proof,  are  positive,  but  their 
credibility  is  impaired  by  the  non-production  of 
letters  mentioned  in  the  afiidavits.  a  second  order 
for  further  proof  will  be  allowed  in  the  appellate 
court.  The  Frances,  8  Cranch,  348 ;  3  Cond. 
Rep.  158. 

143.  Further  proof,  inconsistent  with  that  al- 
ready in  the  case,  was  refused..  The  Euphrates, 
8  Cranch,  385;  3  Cond.  Rep.  182. 

144.  Where  one,  a  total  stranger  to  the  ship- 
ment, and  a  mere  volunteer,  procures  an  assign- 
ment from  the  parties  in  interest  of  the  captured 
property,  at  his  own  risk  and  expense,  it  is  a 
suspicious  circumstance;  the  party  is  entitled  to 
no  favour  in  a  court  of  prize,  and  the  court  will 
refuse  him  any  opportunity  to  make  i'urther  proof. 
Ibid. 

145.  A  test  affidavit  ought  to  state  that  the 
property,  at  the  time  of  the  shipment,  and  also 
at  the  time  of  capture,  did  belong,  and  will,  if 
restored,  belong  to  the  claimant;  but  an  irregu- 
larity in  this  respect  is  not  fatal,  llie  Schooner 
Adeline,  9  Cranch,  244;  3  Cond.  Rep.  397. 

146.  A  test  aliidavit  by  an  agent  is  not  suffi- 
cient, if  the  principal  is  within  the  country,  and 
within  a  reasonable  distance  from  the  court. 
But  if  test  allidavits,  liable  to  such  objections, 
have  been  acquiesced  in,  in  the  courts  below, 
by  the  parties,  the  objection  will  not  prevail  in 
the  supreme  court,  when  the  case  is  there  on 
appeal.     Ibid. 

147.  Further  proof  will  be  allowed  in  the  su- 
preme court;  where  the  national  characler  and 
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proprietary  interest  of  goods  recaptured,  do  not 
distinctly  appear.     Ibid. 

148.  Where  the  evidence  is  contrary  or  ambi- 
guous, the  court  may  order  further  proof,  in  a 
revenue  or  instance  cause.     Ibid. 

149.  If,  upon  the  opening  of  a  case,  it  appears 
to  be  one  for  further  proof,  it  may  be  admitted, 
instanter;  unless  the  court  shall  be  of  opinion 
that  the  other  party,  not  prepared  to  produce  it 
instanter,  ouaht  aleo  to  be  allowed  to  produce 
further  proof."  The  Venus,  1  Wheat.  112;  3Cond. 
Rep.  508. 

150.  Concealment  of  papers  is  not  sufficient 
evidence  to  authorize  a  condemnation  of  captured 
property.  It  will  justify  suspicion,  but  may  be 
explained.  It  will  authorize  capture  and  send- 
ing in  for  adjudication ;  and  the  proprietary  inte- 
rest may  still  be  proved.  The  Pizarro,  2  Wheat. 
227;  4  Cond.  Rep.  103. 

151.  The  court  are  not  satisfied  that,  unless 
under  very  special  circumstances,  it  would  be  a 
safe  or  convenient  rule  to  allow  parties  who  have 
had  the  benefit  of  plenary  proof,  to  have  an  order 
for  further  proof  on  the  same  points,  after  the 
case  has  been  carried  to  the  supreme  court. 
The  Dos  Hennanos,  2  Wheat.  76 ;  4  Cond.  Rep.  39. 

152.  It  is  the  practice  of  the  supreme  court, 
in  prize  causes,  to  hear  the  cause,  in  the  first 
instance,  on  the  evidence  transmitted  from  the 
circuit  court,  and  to  decide,  upon  that  evidence, 
whether  further  proof  should  be  allowed.  The 
London  Packet,  2  Wheat.  371  :  4  Cond.  Rep.  162. 

153.  Affidavits  to  be  used  as  further  proof  in 
causes  of  admiralty  and  maritime  jurisdiction  in 
the  supreme  court,  must  be  taken  under  a  com- 
mission.    Ibid. 

154.  A  deposition  taken  on  further  proof  in 
one  cause,  cannot  be  invoked  in  another.  The 
Exferiment,  4  Wheat.  84;  4  Cond.  Rep.  398. 

155.  The  practice  in  prize  courts  is  to  confine 
the  first  hearing  of  the  cause  to  the  papers  found 
on  board  the  ship,  and  the  preparatory  examina- 
tions. If  they  acquit  or  condemn,  in  general, 
there  is  an  end  of  the  cause.  If  they  present  a 
case  of  doubt  or  difficulty,  further  proof  is  ad- 
missible:  and  this  may  either  be  by  the  common 
order  for  further  proof,  or  the  more  .solemn  pro- 
ceeding by  plea  and  proof.  The  Ann  Green.  1 
Gallis.C.  C.  R.  274. 

156.  Doubts  may  sometimes  arise  from  extrin- 
sic facts  presented  by  the  claimants  or  the  cap- 
tors ;  and  the  discretion  of  the  court  is  sometimes 
exercised  in  the  admission  or  rejection  of  such 
facts :  if  the  case,  however,  appear  very  satisfac- 
tory on  the  original  evidence,  they  yield  with 
great  reluctance  to  extrinsic  circumstances.  Ibid. 

157.  In  cases  of  further  proof,  the  captors 
should  be  allowed  their  expenses.     Ibid. 

158.  Goods  appearing  by  the  ship's  papers  to 
be  a  consignment  from  alien  enemies  to  Ameri- 
can merchants,  were  condemned  in  toto,  as  prize, 
although  further  proof  was  offered  that  American 
merchants  were  interested.  On  this  point  fur- 
ther proof  was  refused.  The  Frances  :  Thomp- 
son''s  Claim,  8  Cranch,  335;  3  Cond.  Rep.  154. 

159.  Goods  were  shipped  by  a  British  house 
to  an  American  house,  partly  in  conformity  with 
orders,  and  partly  without,  the  consignee  having 
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the  option  to  accept  or  reject  the  whole  invoice, 
in  a  limited  time.  Further  proof  allowed.  The 
Frances  ;  Dunham  and  R.'s  Claim,  8  Cranch,  354  ; 
3  Cond.  Rep.  164. 

160.  Further  proof  was  ordered,  when  the 
question  was  the  validity  of  the  capture  of  the 
Grotius.  One  man  only  was  put  on  board,  the 
ship's  papers,  and  the  navigation  of  the  vessel, 
being  left  to  the  master.  The  Grotius,  8  Cranch, 
456;  3  Cond.  Rep.  216. 

161.  Where  the  evidence  is  so  contradictory 
and  ambiguous  as  to  render  a  decision  difficult, 
the  court  will  order  further  proof  in  a  revenue 
or  instance  case.  The  Samuel,  1  Wheat.  9;  3 
Cond.  Rep.  466. 

162.  In  a  seizure  revenue  cause,  a  witness 
oflTered  to  be  examined  viva  voce  in  the  supreme 
court,  was  ordered  to  have  his  deposition  taken 
out  of  court.  The  Samuel,  3  Wheat.  77 ;  4  Cond. 
Rep.  197. 

163.  It  is  a  relaxation  of  the  rules  of  the  prize 
court  to  allow  time  for  further  proof,  in  a  case 
where  there  has  been  concealment  of  material 
papers.  The  Fortuna,  3  Wheat.  236;  4  Cond. 
Rep..  244. 

164.  The  captors  are  competent  witnesses 
upon  an  order  for  further  proof,  where  the  benefit 
of  it  is  e.xtended  to  both  parties.  The  Anne,  3 
Wheat.  435;  4  Cond.  Rep.  286. 

165.  The  captors  are  always  competent  wit- 
nesses as  to  the  circumstances  of  the  capture, 
whether  it  be  joint,  collusive,  or  within  neutral 
territory.     Ibid. 

166.  The  entry  in  the  log-book,  in  a  case  of 
admiralty  jurisdiction,  is  not  evidence  of  any 
fact  but  that  which  it  is  made  to  establish  by  act 
of  congress.  Jones  v.  The  Phmnix,  1  Adm.  De- 
cis.  201. 

167.  Although  the  act  of  congress  directs  an 
entry  to  be  made  in  the  log-book  of  the  absence 
of  a  mariner;  yet  if  such  entry  is  imperfect,  the 
defect  may  be  supplied  by  other  evidence,  and 
the  forfeiture  decreed.  Herron  v.  The  Peggy, 
Bee's  D.  C.  R.  57. 

168.  The  shipping  articles  for  the  vo}'age  are 
always  admitted,  in  the  admiralty,  as  evidence 
of  the  terms  of  hire,  even  of  the  master  or  his 
apprentice  ;  but  they  are  not  conclusive.  Wil- 
liams v.  Dorr,  3  Mason's  C.  C.  R.  161. 

169.  An  attested  copy  of  a  bottomry  bond, 
executed  in  a  foreign  countrj',  was  produced  by 
the  libellant,  and  on  his  application  the  court 
allowed  a  continuance  to  enable  him  to  produce 
the  original.    The  Jerusalem,  2  Gallis.  C.  C.  R.  91. 

170.  Where,  after  capture,  the  vessel  has  been 
recaptured  by  the  enemy,  and  proceeded  against 
in  a  court  of  prize,  the  court  will  not  suffer  a 
part  of  the  papers  from  the  prize  court  to  be 
read,  to  show  there  was  no  original  cause  of  cap- 
ture, unless  the  whole  papers  are  produced. 
The  Rover,  2  Gallis.  C.  C.  R.  240. 

171.  In  causes  on  the  instance  side  of  the  ad- 
miralty, the  answer  of  the  claimant  should  be 
verified  by  oath ;  and  in  a  suit  for  wages,  the 
libellant  may  compel  the  adverse  party  to  an- 
swer special  interrogatories.  Gammell  v.  Skin- 
ner, 2  Gallis.  C.  C.  R.  45. 

172.  An  obstinate  suppression  of  the  ship's 
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papers,  coupled  with  a  voyage  from  an  enemy  s 
country,  is  sufficient  cause  of  condemnation.  1 
Gallis.  C.  C.  R.  467.  .     . 

173.  The  property  subjected  to  prize  jurisdic- 
tion, is  itself,  in  the  first  instance,  a  part  of  the 
necessary  evidence  in  the  cause,  upon  which  the 
acquittal  or  condemnation  must  go;  and  the 
court  will,  upon  laying  a  proper  foundation,  direct 
a  survey,  in  order  to  ascertain  its  nature  and 
character.  The  Ship  Liverpool  Packet,  1  Gallis. 
C.  C.  R.  513. 

174.  The  allowance  of  further  proof,  is  an  m- 
dulgence  granted  to  honest  mistake,  and  unin- 
tentional error.     Ibid.  518. 

175.  By  the  act  of  congress,  the  log-book  en- 
try is  made  evidence  of  the  time  of  a  seaman's 
eiitry  on  board  a  vessel  for  which  he  has  shipped. 
The  Mary,  1  Adm.  Decis.  140. 

176.  In  a  prize  court,  the  onus  probandi  lies 
on  the  claimant.  He  must  make  out  a  good  and 
sufficient  title,  before  he  can  call  upon  the  cap- 
tors to  show  any  ground  for  the  capture.  If, 
therefore,  the  claimant  make  no  title,  or  trace  it 
only  by  illegal  transactions,  his  claim  must  be 
rejected,  and  the  court  left  to  dispose  of  the 
cause  as  the  other  parties  may  establish  their 
rights.  The  Cargo  of  the  Emulous,  1  Gallis.  C. 
C.  R.  571. 

177.  If,  upon  a  ship's  papers,  it  be  doubtful 
whether  the  property  captured  as  prize  belong 
to  an  enemy,  it  is  not  usual  to  proceed  imme- 
diately to  condemnation,  although  no  claim  be 
interposed.  But  if,  in  such  case,  no  claim  be  in- 
terposed within  a  year  and  a  day,  condemnation 
is  of  course  to  the  captors.  The  Avery,  2  Gallis. 
C.  C.  R.  386. 

178.  The  rule  in  the  admiralty  is  not  that  the 
answer  to  the  libel  is  to  be  taken  as  true,  until 
disproved.  The  U.  S.  v.  The  Matilda,  4  Hall's 
Law  Journal,  478. 

179.  One  seaman  may  be  a  witness  for  another 
in  any  suit  respecting  the  same  voyage,  although 
interested  in  the  question,  if  not  interested  in  the 
event  of  the  suit.  Sparr  v.  Pierson,  1  Mason's 
C.  C.  R.  104. 

180.  Salvors  are,  ex  necessitate,  admitted  as 
witnesses  to  all  the  facts  which  are  deemed  pe- 
culiarly or  exclusively  within  their  knowledge. 
To  other  facts,  they  are  incompetent  witnesses. 
The  Ship  Henry  Ewhanlc,  1  Sumner's  C.  C.  R.  400. 

J81.  The  circuit  court  will  issue  letters  roga- 
tory, for  the  purpose  of  obtaining  testimony, 
when  the  government  of  the  place  where  the 
evidence  is  to  be  obtained,  will  not  permit  a 
commission  to  be  executed.  Nelson  et  al.  v.  'The 
U.  S.  U'eteis'  C.  C.  R.  235. 

182.  One  seaman  cannot  be  admitted  a  wit- 
ness for  another,  if  the  witness  and  the  party 
have  a  common  interest  in  the  point  in  contest. 
If  the  question  be  the  loss  of  the  ship,  embez- 
zlement equally  affecting  the  whole  crew,  negli- 
gence, misfeasance,  or  malfeasance,  to  which  all 
must  contribute  in  damages,  one  of  the  crew 
cannot  be  a  witness  for  another.  But  when  spe- 
cial circumstances  distingui.sh  cases,  where  one, 
having  made  a  similar  contract  with  another,  the 
breach   of  performance   whereof  may   happen 


dulgences  are  given  to  one,  though  not  to  the 
rest,  a  seaman  may  be  a  witness.  The  Ship 
Philadcljjhia,  1  Adm.  Decis.  211. 

4.  Decree. — Condemnation. 

183.  Whoever  claims  under  a  sentence  of 
condemnation  in  a  court  of  the  captor,  or  his 
ally,  the  captured  property  having  been  carried 
infra  prassidia,  must  show  that  he  is  a  bona  fide 
purchaser  for  a  valuable  consideration,  unaffected 
with  any  participation  of  American  neutrality, 
by  the  captocs.  La  Nereyda,  8  Wheat.  108 ;  5 
Cond.  Rep.  400. 

184.  Whoever  sets  up  such  a  condemnation, 
is  bound  to  produce  the  libel  or  other  equivalent 
proceeding,  under  which  the  condemnation  was 
pronounced,  as  well  as  the  sentence  of  condem- 
nation.    Ibid. 

185.  A  decree  of  acquittal,  on  a  proceeding  in 
rem,  without  a  certificate  of  probable  cause  of 
seizure,  and  not  appealed  from  with  success,  is 
conclusive  in  every  inquiry  before  every  other 
court,  that  there  was  no  justifiable  cause  of 
seizure.  The  Apollon,  9  Wheat.  362;  5  Cond. 
Rep.  612. 

186.  If  the  claimant  does  not  show  a  good 
title  to  the  property,  it  will  not  be  restored  to 
him,  although  not  condemned  as  forfeited ;  but 
it  will  be  retained  in  the  registry  until  the  real 
owner  appears  and  proves  title.  The  Eliza,  2 
Gallis.  C.  C.  R.  4. 

187.  In  admiralty  cases  a  decree  is  not  final, 
while  an  appeal  from  the  same  is  depending  in 
the  supreme  court,  and  any  statute  which  go- 
verns the  case  must  be  an  existing  valid  statute 
at  the  time  of  affirming  the  decree  below.  The 
United  States  v.  Preston,  3  Peters,  57. 

188.  If  the  law  under  which  the  sentence  of 
condemnation  was  pronounced,  be  repealed  after 
the  sentence  of  the  court  below,  and  before  final 
sentence  in  the  appellate  court,  no  sentence  of 
condemnation  can  be  pronounced,  unless  some 
special  provision  be  made  for  that  purpose  by 
statute.  Yeaton  et  al.  v.  Ilie  United  States,  5 
Cranch,  281  ;  2  Cond.  Rep.  256. 

189.  A  sale  of  captured  property,  by  authority 
of  the  captors,  before  sentence  of  condemnation, 
if  the  property  be  afterwards  condemned,  is 
valid.  Williams  v.Armroyd,  1  Cianch,  423;  2 
Cond.  Rep.  556. 

190.  The  decree  must  be  secundum  allegata, 
as  well  as  secundum  probata.  The  Iloppet  v. 
The  United  States,  7  Cranch,  389;  2  Cond.  Rep. 
542. 

191.  After  a  general  decree  of  restitution  in 
the  supreme  court,  new  claims  for  charges  and 
liens  cannot  be  set  up  in  the  court  below.  Every 
claim  which  the  party  has' omitted  to  make  at 
the  hearing  upon  the  merits,  and  before  the 
final  deciee,  is  to  be  considered  as  waived  by 
him,  and  is  not  to  be  entertained  in  any  future 
proceeding.  The  Santissima  Trinidad,  7  Wheat. 
283;  5  Cond.  Rep.  284. 

192.  Nor  can  the  claimants  or  original  owners, 
in  such  a  case,  set  up  a  claim  for  interest  upon 
the  stipulation  taken  in  the  usual  form,  for  the 
ajipraised  value  of  the  goods;  interest  not  being 


without  affecting  the  other;  where  special  in- ,  mentioned  in  the  stipulation  itself.     Ibid. 
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193.  Courts  of  appeal,  in  cases  of  admiralty 
and  nnaritime  jurisdiction,  may,  having  all  the 
matter  in  controversy  before  them,  make  such  a 
decree  as  the  inferior  court  from  vi'hich  the  case 
was  removed  should  have  given.  Penhallow  v. 
Dome,  3  Ball.  54;  1  Cond.  Rep.  21. 

194.  When  an  appeal  is  entered,  from  part 
of  a  decree  of  an  inferior  court,  the  rights  of  a 
party  in  the  inferior  court,  not  affected  by  ihe 
part  appealed  from,  will  not  be  noticed  in  the 
court  above.  M'-Donousji  v.  Danery,  3  Dall. 
188;  1  Cond.  Rep.  94. 

195.  An  appeal  from  the  decree  of  a  court  of 
admiralty,  suspends  the  effect  of  the  decree  from 
which  the  appeal  is  taken.  Penhallow  v.  Doane^s 
Adm'r.  3  Dall.  54;  1  Cond.  Rep.  21.  Yeaton  v. 
The  United  States,  5  Cranch,  281 ;  2  Cond.  Rep. 
256. 

196.  In  all  proceedings  in  rem,  on  an  appeal, 
the  property  follows  the  cause  into  the  circuit 
court,  and  is  subject  to  the  disposition  of  that 
court.  But  it  does  not  follow  the  cause  on  an 
appeal  to  the  supreme  court  of  the  U.  S.  The 
Collector,  6  Wheat.  194;  5  Cond.  Rep.  62. 

197.  The  circuit  court  has  authority  to  allow 
amendments  in  revenue  cases,  or  proceedings  in 
rem,  brought  by  appeal  from  the  district  court. 
Anonymous,  1  Gallis.  C.  C.  R.  25. 

198.  Upon  an  appeal  in  an  admiralty  case,  it 
is  allowable,  under  certain  restrictions,  to  allege 
what  has  not  been  alleged,  and  to  prove  what 
has  not  been  before  proved;  and  this  right  seems 
the  natural  result  from  the  introduction  of  new 
evidence  on  the  appeal.     Ibid. 

199.  By  an  appeal  the  judgment  in  the  court 
below  is  suspended.  The  whole  cause  is  heard 
in  the  court  appealed  to  anew,  as  to  law  and  fact ; 
and  in  this  particular  it  seems  a  cause,  de  novo, 
in  court.     Ibid. 

200.  Where  after  capture  the  vessel  has  been 
recaptured  by  the  enemy,  and  proceeded  against 
in  a  court  of  prize,  the  court  will  not  suffer  a 
part  of  the  papers  from  such  court  to  be  read, 
unless  the  whole  of  the  papers  are  produced. 
Ibid. 

201.  Since  the  act  of  March,  1803,  ch.  93, 
(2  Story's  Laws  U.  S.  905;)  in  admiralty  as  well 
as  equity  cases,  carried  up  to  the  supreme  court 
by  appeal,  all  the  evidence  goes  with  the  cause, 
and  it  must  accordingly  be  in  writing.  Ibid. 
1  Sumner's  C.  C.  R.  328. 

202.  On  an  appeal  to  the  supreme  court  in  an 
admiralty  case,  the  cause  is  before  that  court  as 
in  the  inferior  court.  The  Femes,  1  Wheat.  112: 
3  Cond.  Rep.  508. 

203.  Where  it  is  discretionary  in  the  court  to 
admit  an  appeal,  it  will  be  refused;  although  the 
captors  were  irregular  in  not  producing  the 
master,  and  certain  documents  before  the  court; 
if  it  appears  substantial  justice  was  done,  and 
their  production  would  not  have  varied  the  de- 
cision. The  Chester  v.  The  Experiment,  2  Dall. 
41. 

204.  The  thing  does  not  follow  the  appeal  into 
the  superior  court,  but  remains  in  the  court 
below,  which  has  a  right  to  order  it  to  be  sold, 


if  perishable,  notwithstanding  the  appeal.     Jen- 
nings V.  Carson,  4  Cranch,  2  ;  2  Cond.  Rep.  2. 

205.  After  an  admiralty  cause  had  come  on  to 
be  heard,  on  an  appeal  to  ihe  supreme  court,  it 
appeared  that  a  final  decree  had  not  been  en- 
tered by  the  clerk,  on  which  the  appeal  was 
dismissed.  It  afterwards  appeared  that  by  a 
mistake  of  the  clerk  of  the  circuit  court  of  South 
Carolina,  the  entry  of  the  decree  had  been 
omitted.  The  court  reinstated  the  appeal.  The 
Palmyra,  12  Wheat.  1 ;  6  Cond.  Rep.  397. 

206.  In  admiralty  causes  and  others,  where 
the  district  court  of  the  district  of  Maine,  acts 
as  a  district  court,  an  appeal  lies  to  the  circvrit 
court  for  the  district  of  Massachusetts,  and  not 
directly  to  the  supreme  court.  Sloop  Sally  v. 
United  States,  5  Cranch,  372;  2  Cond.  Rep.  281. 

207.  Under  the  judiciary  act  of  Sept.  24th, 
1789,  ch.  20,  1  Story's  Laws,  53,  and  the  act  of 
March  3d,  1803,  ch.  353,  2  Story's  Laws,  905, 
causes  of  admiralty  and  maritime  jurisdiction, 
or  in  equity,  cannot  be  carried  from  the  circuit 
to  the  supreme  court  by  writ  of  error;  but  the 
proper  mode  of  removing  such  causes  is  by 
appeal.  The  San  Pedro,  2'Wheat.  132;  4  Cond. 
Rep.  65. 

208.  The  appropriate  mode  of  removing  ad- 
miralty causes  to  a  higher  court  is  by  appeal ; 
and  the  rules,  regulations,  and  restrictions,  con- 
tained in  the  22d  and  23d  sections  of  the  judi- 
ciary act,  respecting  the  time  within  which  a 
writ  of  error  shall  be  brought,  and  in  what  in- 
stances it  shall  operate  as  a  supersedeas,  the 
citation  to  the  opposite  party,  the  security  to  be 
given  by  the  plaintiff  in  error,  and  the  restrictions 
upon  the  appellate  court  as  to  reversals  in  cer- 
tain enumerated  cases,  are  applicable  to  appeals 
under  the  act  of  1803,  and  are  substantially  ob- 
served, e.xcept  that,  where  the  appeal  is  prayed 
at  the  same  term  when  the  decree  or  sentence 
is  pronounced,  a  citation  is  not  necessary. 
Ibid. 

209.  An  appeal  under  the  judiciary  acts  of 
1789  and  1803  was  prayed  for,  and  allowed 
within  five  years,  held  to  be  valid,  although  the 
security  was  not  given  within  the  five  years. 
The  mode  of  taking  the  security  and  the  time 
of  perfecting  it,  are  exclusively  within  the  dis- 
cretion of  the  court  below.  The  Dos  Hermanos, 
10  Wheat.  306;  6  Cond.  Rep.  109. 

210.  Upon  an  appeal  from  a  mandate  to -carry 
into  effect  a  former  decree  of  the  supreme  court, 
nothing  is  before  the  court  but  the  proceedings 
subsequent  to  the  mandate.  The  Santa  Maria, 
10  Wheat.  431;  6  Cond.  Rep.  176. 

211.  But  the  original  proceedings  are  always 
before  the  court,  so  far  as  they  are  necessary  to 
determine  any  new  points  or  rights  in  controversy 
between  the  parties,  which  were  not  terminated 
by  the  original  decree.     Ibid. 

212.  No  appeal  lies  from  a  decree  of  restitu- 
tion with  costs  and  damages,  until  the  report  of 
the  commissioners  appointed  to  ascertain  the 
damages,  has  been  acted  upon  by  the  court; 
until  that  be  done  the  decree  is  not  final.  The 
Palmyra,  10  Wheat.  501;  6  Cond.  Rep.  200. 

213.  No  appeal  lies  from  the  district  to  the 
circuit  court  in  any  causes,  except  civil  causes 
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of  admiralty  and  maritime  jurisdiction.     United 
States  V.  Wonson,  1  Gallis.  C.  C.  R.  5. 

214.  In  debt  for  a  penalty,  tried  in  the  district 
court,  no  appeal  lies.     Ibid. 

215.  If  in  a  prize  court  the  claimant  appeals 
and  deserts  his  appeal,  the  circuit  court  may 
affirm  the  decree  of  the  district  court,  with  costs. 
The  Montgomery,  1  Gallis.  C.  C.  R.  416. 

216.  The  circuit  court  has  no  jurisdiction  in 
causes  of  admiralty  and  maritime  jurisdiction, 
except  over  the  final  decrees  of  the  district  court. 
If  such  final  decree  be  unappealed  from,  no  ap- 
peal lies  upon  any  subsequent  proceedings,  upon 
the  summary  judgment  rendered  on  the  bond 
for  the  appraised  value,  or  upon  an  admiralty 
stipulation,  taken  in  the  cause  to  enforce  the 
decree.  The  proceedings  in  such  cases,  and  the 
awarding  of  execution,  are  incidents  exclusively 
belonging  to  the  court  in  possession  of  the  prin- 
cipal cause:     The  HoUcn,  1  Mason's  C.  C.  R.  431. 

217.  An  appeal  from  a  decree  of  the  district 
court  must  be  taken  in  open  court  before  the 
adjournment  sine  die,  unless  a  different  period 
be  prescribed  by  the  court.     Norton  v.  Rich, 

3  Mason's  C.  C.  R.  443. 

218.  Appeals  made  ten  days  after  the  decree, 
before  a  notary,  as  is  the  practice  in  admiralty 
courts  in  other  countries,  have  never  been  used 
in  America.     Ibid. 

219.  Since  the  act  of  1803,  ch.  93,  in  admi- 
ralty, as  well  as  in  equity  cases  carried  up  to  the 
supreme  court  by  appeal,  all  the  evidence  goes 
with  the  cause,  and  it  must  be  in  writing.  The 
Schooner  Boston,  1  Sumner's  C.  C.  R.  328. 

220.  No  appeal  lies  by  any  party  from  the 
district  court,  unless  on  the  part  of  the  appellant, 
the  matter  in  dispute  exceeds  the  sum  or  value 
of  fifty  dollars.  Shirley  v.  Titus,  1  Sumner's  C. 
C. R.  447. 

221.  On  appeal  in  salvage  cases,  the  court  of 
appeal  does  not  alter  the  amount  of  salvage  upon 
slight  grounds,  or  inconsiderable  differences  of 
opinion.  The  Schooner  Boston,  1  Sumner's  C. 
C.  R.  328. 

222.  An  appeal  by  any  of  the  parties  inte- 
rested in  the  distribution  of  salvage  as  to  their 
shares,  brings  up  incidentally  a  review  of  the 
whole  decree,  so  far  as  the  distribution  is  con- 
cerned. The  Ship  Henry  Ewhank,  1  Sumner's 
C,  C.  R.  400. 

^23.  After  a  sentence  of  condemnation  upon 
a  seizure  by  the  coll(^cfor,  for  a  violation  of  the 
revenue  laws  of  the  United  States,  and  the  pro- 
ceeds being  brought  into  court,  a  petition  to  the 
court  by  the  informer,  to  be  paid  the  proportion 
of  thfi,  forfeiture  allowed  to  him  by  law,  is  an 
original  suit  in  the  admiralty;  and  from  the 
decree  of  the  district  court  therein,  an  appeal 
lies  to  the  circuit   court.      We.^cot  v.  Bradford, 

4  Wash.  C.  C.  R.  492. 

234.  If  part  of  the  fund  in  court  be  the  pro- 
duce of  the  coasting  license  bond,  the  petition 
of  the  informer  for  his  proportion  of  the  j)enalty 
so  recovered,  is  a  proceeding  at  connnon  law  • 
and  from  the  sentence  on  the  petition  no  appeal 
lies.     Ibid. 

22.5.  The  appellate  court  may  sustain  the  ap- 
peal in  part  and  dismiss  it  in  part,  on  the  ground, 


that  as  to  such  part,  the  case  could  not  be  brought 
up  by  appeal.     Ibid. 

226.  An  appeal  lies  from  a  decree  of  the  dis- 
trict court  of  the  United  States,  in  a  proceeding 
in  the  admiralty,  refusing  an  order  for  the  sale 
of  a  vessel,  on  application  by  one  of  two  part 
owners,  who  have  an  equal  interest.  Davis  v. 
The  Seneca,  Gilpin's  D.  C.  R.  36. 

227.  Where  an  appeal  to  the  supreme  court 
was  taken  by  the  owners  of  goods  Irom  the  cir- 
cuit court,  on  the  ground  that  a  too  great  amount 
of  salvage  had  been  allowed,  but  the  libellant, 
who  had  proceeded  for  salvage,  did  not  appeal 
either  from  the  district  court  in  which  the  libel 
was  originally  filed,  or  from  the  circuit  court,  it 
was  held  that  the  decree  of  the  district  court 
was  conclusive  as  to  the  amount  of  the  salvage. 
In  the  appellate  court,  the  libellant  cannot  claim 
any  thing  beyond  the  amount  allowed  in  the 
district  court,  unless  he  has  appealed.  Stratton 
V.  Jarvis,  8  Peters,  4. 

228.  The  interest  of  each  individual  owner  of 
property  proceeded  against  for  salvage,  must  be 
of  a  suflicient  amount  to  allow  an  appeal,  ac- 
cording to  the  provisions  of  the  laws  of  the 
United  States.  Each  owner  of  goods  proceeded 
against  for  salvage,  has  a  separate  interest ;  and 
an  appeal  will  not  be  allowed  where  the  indi- 
vidual interest  of  an  owner  in  the  amount  of  the 
salvage  on  his  goods  saved,  is  less  than  the  sum 
for  which  appeals  are  allowed,  although  the 
whole  sum  allowed  as  salvage  to  the  salvors,  is 
sufficient  to  authorize  an  appeal.  The  district 
courts  of  the  United  States,  as  courts  of  original 
jurisdiction,  have  geneial  jurisdiction  in  all  ad- 
miralty and  maritime  cause.s,  without  reference 
to  the  sum  or  value  of  the  matter  in  controversy. 
But  the  appellate  juri.sdiction  of  the  supreme 
court  and  of  circuit  courts,  depends  upon  the 
sum  or  matter  in  dispute  between  the  parties 
having  independent  interests.     Ibid. 

229.  After  an  appeal,  a  vessel  which  was 
the  subject  of  a  decree  in  the  district  court, 
passes  into  the  custody  of  the  circuit  court,  and 
is  no  longer  under  the  control  of  the  former 
tribunal.  Davis  v.  The  Seneca,  Gilpin's  D.  C.  R. 
37. 

CRIMINAL    JURISDICTION    OF    THE    ADMIRALTY. 

230.  Congress  have  power  to  provide  for  the 
punishment  of  offences  committed  by  persons 
serving  on  board  a  ship  of  war  of  the  United 
States,  wherever  that  ship  may  lie.  But  con- 
gress have  not  exercised  that  power  in  the  case 
of  a  ship  lying  in  the  waters  of  the  United 
States.  The  words  "  within  any  fort,  arsenal, 
dock-yard,  magazine,  or  in  any  other  place  or 
district  of  country  under  the  sole  and  exclusive 
jurisdiction  of  the  United  Slates,"  in  the  third 
section  of  the  act  of  1790,  ch.  9,  not  extending 
to  a  ship  of  war,  but  only  to  objects,  in  their 
nature  fixed  and  territorial.  U.  S.  v.  Eevans. 
3  Whi-at.  336;  4  Cond.  Ri>p.  275. 

231.  The  courts  of  the  United  States  hnve  no 
juristliction  under  the  act  of  April  30,  1790,  ch. 
36,  of  the  crime  of  manslaughter,  committed 
by  the  master  upon  one  of  the  seamen  on  board 
of  a  merchant  vessel  of  the  United  States,  lying 
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in  the  river  Tigris,  (in  the  empire  of  China,) 
thirty-five  miles  above  its  mouth,  off  Whampoa, 
about  one  hundred  yards  from  the  shore,  in  four 
and  a  half  fathoms  water,  and  below  low-water 
mark.  U.  S.  v.  Wiltberger,  5  Wheat.  76 :  4  Cond. 
Rep.  593. 

232.  Though  penal  laws  are  to  be  construed 
strictly,  yet  the  intention  of  the  legislature  must 
govern  in  the  construction  of  penal  as  well  as 
other  statutes,  and  they  are  not  to  be  construed 
so  strictly  as  to  defeat  the  obvious  intention  of 
the  legislature.     Ibid. 

233.  In  the  act  of  April  30,  1790,  ch.  36,  the 
description  of  places  contained  in  the  eighth 
section,  within  which  the  offences  therein  enu- 
merated must  be  committed,  in  order  to  give  the 
courts  of  the  Union  jurisdiction  over  them, 
cannot  be  transferred  to  the  twelfth  section,  so 
as  to  give  those  courts  jurisdiction  over  a  man- 
slaughter committed  in  the  river  of  a  foreign 
country,  and  not  on  the  high  seas.     Ibid. 

234.  The  courts  of  the  United  States  have 
jurisdiction  of  a  murder  committed  on  the  high 
seas,  from  a  vessel  belonging  to  the  United 
States,  by  a  foreigner  being  on  board  of  such  a 
vessel,  upon  another  foreigner  being  on  board  of 
a  foreign  vessel.  It  is  not  nece5,sary  to  produce 
documentary  evidence  in  order  to  prove  the 
national  character  of  a  vessel,  on  an  indictment 
for  piracy.  The  United  States  v.  Pirates,  5  Wheat. 
184;  4  Cond.  Rep.  623. 

235.  The  courts  of  the  United  States  have  not 
jurisdiction  of  a  murder  committed  by  one  fo- 
reigner on  another  foreigner,  both  being  on  board 
of  a  foreign  vessel.     Ibid. 

236.  It  is  competent  in  an  indictment  for  pi- 
racy for  the  jury  to  find,  that  a  vessel  within  a 
marine  leagTie  of  the  shore,  at  anchor,  in  an 
open  roadstead,  where  vessels  only  ride  under 
shelter  of  the  land,  at  a  sea.?on  when  the  course 
of  the  winds  is  invariable,  is  upon  the  high 
seas.     Ibid. 

237.  The  words  "out  of  the  jurisdiction  of 
any  particular  state,"  in  the  act  of  the  30th  of 
April,  1790,  ch.  36,  sec.  8,  must  be  construed  to 
mean,  out  of  the  jurisdiction  of  any  particular 
state  of  the  Union.     Ibid. 

238.  The  courts  of  the  United  States  have 
jurisdiction,  under  the  act  of  30th  April,  1790, 
ch.  36,  of  murder  or  robberj'  committed  on  the 
high  seas,  although  not  committed  on  board  a 
vessel  belonging  to  citizens  of  the  United  States ; 
as  if  she  had  no  national  character,  but  was  held 
by  pirates  or  persons  not  lawfully  sailing  under 
the  flag  of  any  foreign  nation.  The  United  States 
V.  Holmes,  5  Wheat.  412;  4  Cond.  Rep.  708. 

239.  In  the  same  case  and  under  the  same 
act,  if  the  ofTence  be  committed  on  board  of  a 
foreign  vessel  by  a  citizen  of  the  United  States, 
or  on  board  a  vessel  of  the  United  States  by  a 
foreigner,  or  by  a  citizen  or  foreigner  on  board 
of  a  piratical  vessel,  the  offence  is  equally  cog- 
nisable by  the  courts  of  the  United  States. 
Ibid. 

240.  It  makes  no  difference,  in  such  a  case 
and  under  the  same  act,  whether  the  offence 
was  committed  on  hoard  a  vessel,  or  on  the  sea, 
as  by  throwing  the   deceased  overboard,  and 


drowning  him,  or  by  shooting  him  when  on  the 
sea,  though  he  was  not  thrown  overboard.    Ibid. 

241.  Admitting  that  the  third  article  of  the 
constitution  of  the  United  States,  which  declares 
that  the  "judicial  power  shall  extend  to  all  cases 
of  admiralty  and  maritime  jurisdiction."  vests 
in  the  United  States  exclusive  jurisdiction  of  all 
such  cases;  and  that  a  murder  committed  in  the 
waters  of  a  state  where  the  tide  ebbs  and  flows, 
is  a  case  of  admiralty  and  maritime  jurisdiction; 
congress  have  not.  in  the  eighth  section  of  the 
act  of  1790,  ch.  9,  for  the  punishment  of  "certain 
offences  against  the  United  States,"  so  exercised 
this  power,  as  to  confer  on  the  courts  of  the 
United  States  jurisdiction  over  such  murder.  The 
U.  S.  V.  Bevans,  3  Wheat.  336  ;  4  Cond.  Rep.  275. 

242.  Quere.  Whether  courts  of  common  law 
have  concurrent  jurisdiction  with  the  admiralty, 
over  murder  committed  in  bays,  &c.,  which  are 
enclosed  parts  of  the  sea?     Ibid. 

243.  Congress  having,  in  the  eighth  section 
of  the  act  of  1790,  ch.  9,  provided  for  the  punish- 
ment of  murder,  fcc,  "committed  upon  the  high 
seas,  or  in  any  river,  haven,  basin,  or  baj^,  out 
of  the  jurisdiction  of  any  particular  state,"  it  is 
not  the  oflence  committed,  but  the  baj-,  &c.,  in 
which  it  is  committed,  that  must  be  out  of  the 
jurisdiction  of  the  state.     Ibid. 

244.  The  grant  to  the  United  States,  in  the 
constitution,  of  all  cases  of  admiralty  and  mari- 
time jurisdiction,  does  not  extend  to  a  cession 
of  the  waters  in  which  those  cases  may  arise, 
or  of  general  jurisdiction  over  the  same.  Con- 
gress may  pass  all  laws  which  are  necessary  for 
giving  the  most  complete  effect  to  the  exercise 
of  the  admiralty  and  maritime  jurisdiction, 
granted  to  the  government  of  the  Union ;  but 
the  general  jurisdiction  over  the  place,  subject 
to  this  grant,  adheres  to  the  territory  as  a  portion 
of  the  territory  not  yet  given  away ;  and  the 
residuary  powers  of  legislation  still  remain  in 
the  state.     Ibid. 

245.  Ahhough  the  crimes  act  of  1790.  ch.  36, 
sec.  13,  does  not  define  the  offence  of  endea- 
vouring to  make  a  revolt,  it  is  competent  for  the 
court  to  give  a  judicial  definition  of  it.  U.  S.  v. 
Kelly,  11  Wheat.  417;  6  Cond.  Rep.  370. 

246.  A  vessel  lying  on  the  sea,  outside  of  a 
harbour  of  the  United  States,  within  three  miles 
of  the  shore,  is  on  the  high  seas.  The  U.  S.  v. 
Smith,  1  IMason,  147. 

247.  The  waters  of  havens,  where  the  tide 
ebbs  and  flows,  are  not  properly  the  high  seas, 
unless  without  low-water  mark.  U.  S.  v.  Ha- 
milton, 1  Mason,  152. 

248.  On  an  indictment  for  an  endeavour  to 
make  a  revolt  in  a  fhip,  founded  on  the  12th  sec. 
of  the  act  of  April  30th.  1790.  ch.  36,  it  is  not 
necessary  to  prove  it  was  committed  on  the  high 
seas.     Ibid.  443. 

249.  To  constitute  the  crime  of  murder  under 
the  laws  of  the  United  States,  cognisable  in  the  cir- 
cuit court  of  the  United  States,  not  only  the  stroke, 
but  the  death,  must  happen  on  the  high  .seas. 
U.  S.  V.  3Iagill,  1  Wash.  C.  C.  R.  463. 

250.  The  state  courts  have  jurisdiction  of 
offences  committed  on  arms  of  the  sea,  creeks, 
havens    basin.s,  and  bays,  within  the  ebb  and 
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flow  of  the  tide,  Where  those  places  are  within 
the  body  of  a  county;  and  in  such  cases  the 
circuit  courts  of  the  United  States  have  no  juris- 
diction under  the  crimes  act  of  1825,  ch.  276. 
U.  S.  V.  Grush,  5  Mason's  C.  C.  R.  290. 

251.  Where  an  arm  of  the  sea,  or  creek,  haven, 
basin,  or  bay,  is  so  narrow,  that  a  person  stand- 
ing on  one  shore  can  reasonably  discern,  and 
distinctly  see,  by  the  naked  eye,  what  is  doing 
on  the  opposite  shore,  the  waters  are  within  the 
body  of  a  county.     Ibid. 

252.  In  such  waters,  the  admiralty  and  com- 
mon law  have,  it  seems,  concurrent  jurisdiction. 
Ibid. 

253.  Separate  and  distinct  trespasses  cannot 
be  joined  in  the  same  libel  against  defendants 
who  are  not  jointly  liable.  Thomas  v.  Lane, 
2  Sumner's  C.  C.  R.  1. 

254.  In  a  libel  for  a  maritime  trespass,  assault 
and  battery,  against  two  respondents,  if  there  is 
a  joint  decree  for  damages,  either  of  the  re- 
spondents may  appeal  without  joining  the  other, 
where  the  respondents  have  severed  in  their 
pleadings  or  answers,  or  jointly  pleaded  a  nega- 
tive plea  in  the  nature  of  the  general  issue. 
But  it  seems  otherwise  if  they  had  pleaded  a 
joint  justification.     Ibid. 

255.  The  admiralty  jurisdiction  as  to  torts 
depends  upon  locality,  and  is  limited  to  torts 
committed  on  the  high  seas,  or,  at  farthest,  to 
torts  committed  on  waters  within  the  ebb  and 
flow,  of  the  tide.     Ibid. 

256.  It  seems  that  torts  committed  on  tide- 
waters within  foreign  ports,  are  within  the  ad- 
miralty jurisdiction.     Ibid. 

257.  the  statutes  13th  and  15th  Richard  II., 
respectinir  the  admiralty,  do  not  affect  its  juris- 
diction in  foreign  ports.     Ibid. 

258.  No  words  of  provocation  will  justify  an 
assault,  although  they  may  constitute  a  ground 
for  the  reduction  of  damages.  Cushman  v.  Ryan, 
1  Story's  C.  C.  R.  91. 

259.  Punishment  inflicted  by  a  master  upon 
a  seaman  must  be  moderate  in  degree,  both  pro- 
portioned to  the  nature  of  the  offence  and  the 
exigency  of  the  occasion,  and  administered  in 
a  proper  manner.     Ibid. 


ADMINISTRATION  OF  ASSETS. 

1.  The  e.vecutor  or  administrator  cannot  dis- 
charge his  own  debt  in  preference  to  others  of 
superior  dignity,  though  he  may  give  the  pre- 
ference te  his  own  over  others  of  equal  degree. 
In  some  of  the  states  this  rule  would  not  apply, 
as  there  is  no  difference  made  in  the  payment 
of  debts,  between  a  bond  and  simple  contract 
debt.     Page  v.Palton  el  al,  5  Peters,  304. 

2.  Robertson  was  domiciliated  at  Norfolk,  in 
Virginia,  and  there  contracted  a  debt  on  bond  to 
T.  He  was  also  indebted  to  the  Union  Bank  of 
Georgetown,  in  the  District  of  Columbia,  on 
pimple  contract.  He  died  intestate  in  Bedford, 
in  Pennsylvania,  leaving  personal  estate  in  the 
city  of  VVashington,  in  the  District  of  Columbia, 
of  which  administration  was  there  granted.     By 


the  laws  of  Maryland,  all  debts  are  of  equal 
dignity  in  administration  j  and  by  the  laws  of 
Virginia,  where  R.  was  domiciliated,  debts  on 
bond  are  preferred.  The  assets  in  the  hands  of 
the  administrator  were  insufficient  to  discharge 
the  bond  and  simple  contract  debts.  Held,  that 
the  effects  of  the  intestate,  in  the  hands  of  the 
administrator,  are  to  be  distributed  among  his 
creditors  according  to  the  laws  of  Maryland,  and 
not  according  to  the  laws  of  Virginia.  Smith, 
Administrator,  v.  Union  Bank  of  Georgctoivn,  5 
Peters,  518.     • 

3.  A  tract  of  land  in  the  state  of  Georgia,  was 
purchased  by  A.  M'Learn,  on  which  he  estab- 
lished a  rice  plantation,  put  slaves  upon  it,  paid 
part  of  the  purchase  money,  gave  a  judgment 
for  the  balance,  and  died,  leaving  a  son,  James 
H.  M'Learn,  his  devisee,  who,  to  obtain  posses- 
sion of  the  estate,  mortgaged  the  land  and  slaves 
for  the  balance  of  the  judgment.  A  judgment, 
under  the  laws  of  Georgia,  binds  personal  as 
well  as  real  property.  The  son  died,  part  of  the 
debt  being  unsatisfied,  leaving  as  his  nearest  of 
kin,  aliens,  and  also  more  remote  kindred,  who 
were  citizens  of  the  United  States.  The  real 
estate  was  sold  to  satisfy,  and  did  satisfy  the 
mortgagee.  The  personal  estate  was  sold  by 
the  executor.  The  aliens,  who  were  nearest  of 
kin,  claimed  the  proceeds  of  the  personal  estate. 
The  kindred  of  the  deceased  who  were  more 
remote,  but  who  were  citizens  of  the  United 
States,  claimed  that  the  personal  estate  should 
have  been  appropriated  to  pay  the  mortgage ; 
and  that  not  having  been  so  appropriated,  they 
were  entitled  to  the  money  arising  from  its  sale, 
to  reimburse  them  for  the  value  of  the  real 
estate  taken  by  the  mortgagor  ;  the  aliens  neai'est 
of  kin  not  being  entitled,  by  the  law  of  Georgia, 
to  take  real  estate  by  descent.  The  court  held, 
that  as  both  the  real  and  personal  estate  had 
been  charged  with  the  mortgage  debt,  both  funds 
must  be  applied,  in  proportion  to  their  respective 
amounts,  to  its  payment.  Any  debt,  not  covered 
by  the  mortgage,  to  be  paid  out  of  the  personal 
estate.  The  nearest  of  kin  to  take  the  residue 
of  the  proceeds  of  the  personal  estate ;  and  the 
remoter  kin,  citizens  of  the  United  States,  to 
take  the  residue  of  the  proceeds  of  the  real 
estate,  and  the  real  estate  unsold.  M'Learn  v. 
M'-Lbllan,  10  Peters,  625. 

4.  Where  an  estate  is  insolvent,  and  distribu- 
tion of  the  assets  is  decreed,  under  the  laws  of 
Rhode  Island,  and  afterwards  new  assets  come 
into  the  hands  of  the  administrator,  more  thaia 
sufficient  to  pay  all  the  debts,  a  suit  will  lie 
against  the  administrator  for  payment  in  behalf 
of  the  creditors,  notwithstanding  the  statute  of 
limitations  precludes  an  original  suit  against  his 
administrator;  for  the  new  assets  are  a  trust  fund 
for  the  creditors,  and  the  heirs  can  claim  distri- 
bution only  after  all  the  debts  are  paid.  Dexter 
V.  Arnold,  3  Mason's  C.  C.  R.  284. 

5.  An  admiui.'-trator,  who  is  also  mortgagee 
of  the  real  estate  of  his  intestate,  in  his  own 
right,  is  not  liable  to  account,  as  administrator, 
for  the  money  which  he  receives  upon  the  sale 
of  such  estate  as  mortgagee,  although  he  sells  it 
with  a  general  warranty.     Ibid. 
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6.  Many  judgments,  quando  assets,  were  ren- 
dered against  administrators,  and  assets  to  a 
large  amount  subsequently  came  into  the  hands 
of  the  administrator  de  bonis  non.  Held,  that 
these  judgments  retained  the  same  ranli  which 
would  belong  to  the  particular  instruments  on 
which  they  were  founded.  The  only  effect  of 
such  judgment  is,  to  give  priority  to  olher  debts 
of  the  same  dignity,  on  which,  either  no  judg- 
ments, or  subsequent  judgments  were  rendered. 
Lidderdale  v.  Robinson,  2  Brockenb.  C.  C.  R.  160. 


ADVANCEMENT. 

1.  A  reasonable  advancement  to  a  daughter  on 
her  marriage,  made  by  a  parent,  though  indebted, 
is  not  within  the  statute  of  frauds,  though  the 
donor  subsequently  becomes  insolvent.  Hop- 
kirk  V.  Randolph  et  at.,  2  Brockenb.  C.  C.  R.  132. 

2.  A  deed  from  a  parent  to  a  child,  for  the 
consideration  of  Jove  and  affection,  is  not  abso- 
lutely void  as  against  creditors;  it  may  be  so 
Under  certain  circumstances :  but  the  mere  fact 
of  being  in  debt  to  a  small  amount,  will  not 
make  the  deed  fraudulent,  if  it  could  be  sfiown 
that  the  grantor  was  in  prosperous  circumstances, 
and  unembarrassed,  and  that  the  gift  to  the  child 
was  a  reasonable  provision  according  to  his  state 
and  condition  in  life,  and  leaving  enough  for  the 
payment  of  the  debts  of  the  grantor.  Hinders 
Lessee  v.  Longworth,  11  Wheat.  199;  6  Cond. 
Rep.  270. 

3.  The  want  of  a  valuable  consideration  may 
be  a  badge  of  frautl,  but  it  is  only  presumptive, 
and  not  conclusive  evidence  of  it,  and  may  be 
met  and  rebutted  by  evidence  on  the  olher  side: 
and  where  the  deed  to  the  child  is  ex])ressed  to 
be  for  the  consideration  of  love  and  affection, 
evidence  to  show  that  the  father  was  indebtetl 
to  the  child  at  the  time,  to  an  amount  equal  to 
the  ralue  of  the  property  conveyed,  is  competent 
to  go  to  the  jury  to  repel  the  presumption  of 
fraud.     Ibid. 

4.  A  few  days  after  the  marriage  of  J.  Thomp- 
son with  the  daughter  of  George  King,  in  1812. 
the  latter  residing  in  Georgetown,  in  the  District 
of  Columbia,  and  having  a  large  active  capital, 
and  a  large  real  estate  there,  proposed  to  grant 
to  J.  T.  a  house  and  lot  in  Georgetown,  then 
much  out  of  repair,  and  untenantable,  provided 
he  would  repair  the  same  so  as  to  make  it  a 
comfortable  residence,  and  saying  that  he  in- 
tended the  property  for  his  daughter.  This  pro- 
position was  accepted  by  J.  T.,  who  repaired  the 
property,  expending  upwards  of  4000  dollars  on 
the  same,  and  he,  with  his  wife,  resided  on  it 
about  four  years.  Before  his  removal  from  it,  a 
correspondence  on  the  subject  of  the  convey- 
ance of  the  property  to  J.  t.,  or  to  J.  T.  and  his 
wife,  took  place,  which  ended  in  propositions  to 
convey  the  property  on  certain  terms,  beneficial 
to  J.  T.  and  his  wife,  in  pursuance  of,  and  in- 
tended to  be  in  execution  of  the  original  offer 

°u  ^"  ^'  *°  '^'  '^■'  ™^'^^®  ^"1^  immediately  after 
the  marriage.  No  conveyance  was  made'  J.  T. 
and  his  wife  removed  from  Georgetown,  and 
G.  K.  collected  and  paid  to  J.  T.  the  rents  of  the 


property  for  some  time  after  their  removal.  G.  K. 
died  in  1820,  insolvent;  his  debts  amounted  to 
$36;000,  and  his  whole  estate,  both  real  and  per- 
sonal, when  sold,  did  not  pay  thirty-nine  per 
cent,  of  his  debts.  The  property  claimed  by 
J.  T.  and  his  wife,  in  this  case,  was  sold  for  1600 
dollars  by  a  trustee,  under  a  decree  in  chancery, 
obtained  by  the  creditors  of  G.  K.,  but  the  sale 
has  not  been  ratilied.  From  the  occupancy  of 
the  property,  and  the  amount  of  money  expended 
in  improving  it,  it  was  certain  that  there  was  an 
understanding  between  G.  K.  and  J.T.  that  the 
property,  in  some  manner,  should  be  possessed 
and  enjoyed  by  J.  T.  and  his  wife.  The  evi- 
dence, however,  showed  that  G.  K.  did  not  in- 
tend to  vest  it  absolutely  in  J.  T.,  but  that  the 
value  of  it,  before  the  improvements,  should,  in 
some  form,  be  secured  to  the  wife  of  J.  T. 
Whatever  uncertainty  may  have  existed  as  to 
the  terms  of  the  contract,  J.  T.  acted  under  it 
in  taking  possession  of  the  property,  and  expend- 
ing a  large  sum  of  money  on  it.  J.  T.  and  his 
wife  filed  a  bill  against  the  heirs  of  G.  K.,  and 
the  trustee  of  the  creditors  of  G.  K.,  claiming  a 
conveyance  of  the  property,  and  for  general  re- 
lief. By  the  court. — In  no  point  of  view  could 
such  a  contract  as  that  in  this  case  be  considered 
voluntary.  There  was  not  only  a  good  considera- 
tion, that  of  natural  affection,  but  a  valuable  one. 
To  constitute  a  valuable  consideration,  it  is  not 
necessary  that  money  should  be  paid ;  but  if,  as 
in  this  case,  it  be  expended  on  the  faith  of  the 
contract,  it  constitutes  a  valuable  consideration. 
King^s  Heirs  v.  Thompson  and  Wife,  9  Peters, 
204. 


ADVANCES  OF  A  WIFE  TO  HER  HUSBAND. 

1.  Quere.  Whether  a  wife,  making  advances 
out  of  her  separate  property  to  her  husband, 
upon  an  hypothecation  of  her  personal  estate, 
may  not,  in  equit)-,  hold  the  same  as  against  his 
creditors.  Picquet  v.  Swan,  4  Mason's  C.  C.  R. 
444. 


ADVERSARY  POSSESSION  OF  LANDS. 

1.  An  adversary  possession  of  fifty  yerrs, 
though  with  knowledge  of  a  better  title,  consti- 
tutes a  good  defence  against  that  title.  Alexan- 
der et  al.  v.  Pendleton.  8  Cranch,  462;  3  Cond. 
Rep.  216. 

2.  A  purchaser,  without  notice,  has  a  right  to 
join  his  adversary  possession  lo  the  ostensible 
adversary  possession  of  his  vendor,  so  as  to  give 
him  the  benefit  of  the  statute  of  limitations.  Ibid. 

3.  Under  the  act  of  assembly  of  Kentucky, 
entitled  "an  act  concerning  champerty  and  main- 
tenance," a  deed  will  pass  the  title  to  lands,  not- 
withstanding an  adverse  possession.  Walden  v. 
Gratz,  1  Wheat.  292;  3  Cond.  Rep.  570. 

4.  An  adverse  possession  under  a  survey  pre- 
vious to  the  patent,  may  be  connected  with  the 
possession  after  the  patent,  so  as  to  come  within 
the  statute  of  limitations  of  Kentucky.     Ibid. 

5.  One  tenant  in  common  may  oust  his  co- 
tenant,  and  hold  in  severalty;  but  a  silent  pos- 
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session,  accompanied  with  no  act  which  can 
amount  to  an  ouster,  or  give  notice  to  his  co- 
tenant  that  his  possession  is  adverse,  ought  not 
to  be  construed  into  an  adverse  possession. 
M-Climg  V.  Ross,  5  Wheat.  116  5  4  Cond.  Rep. 

603.       ^  .  •    J      •  u 

6.  In  ejectment,  possession  accompanied  with 
a  claim  of  ownership  in  fee,  is  prima  facie  evi- 
dence of  such  an  estate.  In  such  a  case,  it  is 
not  the  possession  alone,  but  that  it  is  accompa- 
nied with  the  claim  of  the  fee,  which  gives  this 
effect,  by  construction  of  law,  to  the  acts  of  the 
parties.    Jackson  v.  Porter,  1  Paine,  C.  C.  R.  4.57. 

7.  But  such  effect  is  limited  to  the  claim  ac- 
tually made,  and  a  claim  cannot  be  afterwards 
set  up  for  the  purpose  of  aiding  the  first.     Ibid. 

8.  The  entry  of  one  heir  will  enure  to  the  be- 
nefit of  all;  and  if  the  entry  is  made  as  heir,  and 
whhout  claim  of  exclusive  title,  it  will  be  deemed 
an  entry,  not  adverse  to,  but  in  consonance  with 
the  rights  of  the  other  heirs.  But  one  heir  may 
disseise  his  co-heirs,  and  hold  an  adverse  pos- 
session against  them  as  w^ell  as  a  stranger.  Ri- 
card  V.  Williams  ct  al.  7  Wheat.  59 ;  5  Cond.  Rep. 
237. 

9.  Against  his  co-heirs  and  his  creditors,  an 
heir,  also  a  party,  may  afterwards,  by  disseisin 
of  his  co-heirs,  acquire  an  exclusive  possession 
upon  which  the  statute  will  run.  But  it  is  a 
general  rule  that  a  disseisor  cannot  qualify  his 
ovi'n  wrong,  but  must  be  considered  a  disseisor 
in  fee.     Ibid. 

10.'  Where  the  defendant  in  ejectment  for 
lands  in  North  Carolina  has  been  in  possession 
under  title  in  himself,  and  those  under  whom 
he  claims,  for  a  period  of  seven  years  and  up- 
wards, such  possession  is,  by  the  statute  of  limi- 
tations of  that  state,  a  conclusive  legal  bar  against 
the  action  by  an  adverse  claimant,  unless  such 
claimant  bring  himself,  by  positive  proof,  within 
some  of  the  disabilities  provided  for  by  that  sta- 
tute. In  the  absence  of  such  proof,  the  title 
shown  by  the  party  in  possession  is  so  complete 
as  to  prove,  in  an  action  upon  a  covenant  against 
incumbrancers,  that  a  recovery  obtained  by  the 
adverse  claimant  was  not  by  a  paramount  legal 
title.  SomerviUc^s  Ex'rs.  v.  Hamilton,  4  Wheat. 
230;  4  Cond.  Rep.  436. 

11.  Under  the  statute  of  limitations  of  Ten- 
nessee, the  running  of  the  statute  can  be  stopped 
only  by  an  actual  suit,  if  the  party  claiming  un- 
der it  has  had  peaceable  possession  for  seven 
years.  Ikit  this  cannot  occur,  if  the  party  hav- 
ing the  better  title  takes  actual  possession  in 
pursuance  of  his  right.  3l-Clutigv.  Boss,  5  Wheat. 
116;  4X'ond.  Rep^.  603. 

12.  Under  the  statute  of  limitations  of  Ten- 
nessee, of  1797,  a  possession  of  seven  years  is  a 
bar  only  under  a  grant  or  a  deed  founded  on  a 
grant.  Doc  ex  demise' of  IValkcr  v.  Turner,  9 
Wheat.  541 ;  5  Cond.  Rep.  668. 

13.  In  Tennessee,  a  possession  of  seven  years 
under  a  sheritPs  deed,  wliich  is  void  for  want  of 
jurisdiction  in  the  court  under  whose  judgment 
the  sale  took  place,  will  be  protected  by  the  sta- 
tute of  limitations.     Ibid. 

14.  Kwitncky. — Where  an  adverse  possession 
has  continued  for  twenty  years,  it  constitutes  a 


complete  bar  in  equity,  wherever  the  same  pos- 
session would  operate  at  law  to  bar  an  ejectment. 
Elmendorf  v.  ToTjlor,  10  Wheat.  152:  6  Cond. 
Rep.  47. 

15.  Under  the  statute  of  limitations  of  Penn- 
sylvania, of  March,  1785,  if,  at  the  time  the  law- 
passed,  a  person  was  disseised,  he  was  bound  to 
bring  his  ejectment  within  fifteen  years;  if  the 
disseisin  occurred  afterwards,  the  statute  would 
not  be  a  bar  in  less  than  twenty-one  years. 
Penn's  Lessee  v.  IngraJiam,  2  Wash.  C.  C.  R.  487. 

16.  Pennsylvania. — The  possession  of  a  dis- 
seisor, to  bar  the  plaintiff,  cannot  extend  beyond 
the  limits  of  the  particular  spot  occupied  by  him, 
and  the  legal  possession  of  the  right  owner  con- 
tinues unaffected  as  to  the  residue,  by  such  par- 
tial tortious  possession.  Lessee  of  Potts  v.  Gilbert, 
3  Wash.  C.  C.  R.  475. 

17.  Pennsylvania. — To  confer  a  title  upon  the 
defendant,  under  the  statute  of  limitations,  his 
possession  must  continue  the  same  in  point  of 
locality  during  the  period  prescribed  by  the  sta- 
tute. A  possession  of  part  of  the  tract,  for  a 
period  short  of  that,  cannot  be  tacked  to  a  pos- 
session of  another  part,  so  as  to  make  out  the 
time.  Nor  can  the  possessions  of  different  intru- 
ders in  succession  upon  the  same  part  of  the 
tract  be  added  together,  to  create  a  title  in  the 
last  intruder.     Ibid. 

18.  In  Tennessee,  a  naked  possession  by  a 
mere  trespa.sser  for  the  term  of  seven  years,  will 
not,  under  the  acts  of  1715  and  1797,  bar  a  re- 
covery by  the  original  legal  owner.  Patlonh 
Lessee  v.  Hynes,  1  Cooke,  356. 

19.  Tennessee. — To  constitute  a  colour  of  title, 
there  need  not  be  a  regular  chain  of  conveyances. 
If  the  possession  had  been  taken  in  such  a  way 
as  to  authorize  a  belief  that  the  possessor  ima- 
gined he  was  occupying  his  own  property,  that 
will  be  considered  colour  of  title.     Ibid. 

20.  Tennessee. — If  a  person  has  no  title,  but 
is  in  possession  by  the  consent  of  another  person, 
his  possession  may  be  connected  with  the  title 
of  such  other.     M-Iver  v.  Reagan,  1  Cooke,  366. 

21.  Possession  alone,  unexplained  by  collate- 
ral circumstances,  which  show  the  quality  and 
extent  of  the  interest  claimed,  evidences  no  more 
than  the  mere  fact  of  present  occupation  by  right. 
Ricard  v.  Williams,  7  Wheat.  59 ;  5  Cond.  Rep. 
237. 

22.  Where  a  party  enters  into  possession  un- 
der a  recorded  deed  claiming  title  to  the  entirety, 
and  exercises  acts  of  ownership,  it  is  a  disseisin 
of  all  persons  who  claim  title  to  the  same  land, 
to  the  extent  of  the  boundaries  in  the  deed. 
Prcscott  v.Nevcrs,  4  Mason's  C.  C.  R.  326. 

23.  INIere  possession  of  land,  or  offering  to  sell 
it,  or  even  partial  sales  actually  made,  are  not 
alone  sufficient  to  authorize  a  presumption  of 
ownership;  for  these  may  be  tortious  acts  of  a 
possessor,  or  of  an  nacnt.  Lessee  of  Delancey  v. 
M'-Kcen,  1  Wash.  C.  C.  R.  354. 

24.  New  York. — The  circumstance  that  one 
took  possession  of  unoccupied  land  as  contractor, 
to  transport  for  the  goviMimient  to  and  from  a 
fort  on  the  frontiers,  and  that  his  claim  compre- 
hended the  fort  itself,  as  well  as  the  land  around 
it.  and  that  his  improvements  were  necessary  in 
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the  performance  of  his  contract,  were  considered 
evidence  that  he  did  not  hold  in  hostility,  but  in 
uborclination  to  the  rights  of  the  crown.  'Fisher 
V.  Harnden,  1  Paine's  C.  C.  R.  55. 

25.  South  Carolina. — When  a  tenant  disclaims 
to  hold  under  his  lease,  he  becomes  a  trespasser, 
and  his  possession  is  adverse,  and  as  open  to  the 
action  of  his  landlord  as  possession  acquired 
onginally  by  wrong.  The  act  is  conclusive  on 
the  tenant.  He  cannot  revoke  his  disclaimer 
and  adverse  clainn,  so  as  to  protect  himself  dur- 
ing the  unexpired  time  of  the  lease.  He  is  a 
trespasser  on  him  who  has  the  legal  title.  The 
relation  of  landlord  and  tenant  is  dissolved,  and 
each  party  is  to  stand  upon  his  right.  WiUison 
V.  Watkins,  3  Peters,  43. 

26.  If  the  tenant  disclaims  the  tenure,  claims 
the  fee  adversely  in  right  of  a  third  person,  or  in 
his  own  right,  or  atlorus  to  another,  his  posses- 
sion then  becomes  a  tortious  one,  by  the  forfeit- 
ure of  his  right ;  and  the  landlord's  right  of  entry 
is  complete,  and  he  may  sue  at  any  time  within 
the  period  of  limitation ;  but  he  must  lay  his 
demise  of  a  day  subsequent  to  the  termination 
of  the  tenancy,  for  before  that  he  had  no  right 
of  entry.  By  bringing  his  ejectment,  he  disclaims 
the  tenancy  and  goes  for  the  forfeiture.  It  shall 
not  be  permitted  to  the  landlord  to  thus  admit 
that  there  is  no  tenure  subsisting  between  him 
and  the  tenant  which  can  protect  his  jiossession 
from  this  adversary  suit,  and  at  the  same  time 
recover  on  the  ground  of  there  being  a  tenure  so 
strong  as  that  he  cannot  set  up  his  adversary 
possession.     Ibid.  40. 

27.  Vermont.— In  order  to  avail  himself  of  the 
bar  of  the  statute  of  limitations  of  Vermont,  the 
party  setting  up  possession  as  a  defence  in  an 
action  of  ejectment,  must  show  that  there  had 
been  an  actual  ouster  by  some  person  entering 
into  possession  adversely  to  the  plaintiffs.  Pro- 
pagation  Society  v.  Town'of  Paidct,  4  Peters.  480. 

28.  Kentucky. — If  a  mere  trespasser,  without 
any  claim  or  pretence  of  title,  enters  into  land, 
and  holds  the  same  adversely'to  the  title  of  the 
owner,  it  is  an  ouster  or  disseisin  of  the  owner. 
But  in  such  case  the  possession  of  the  trespasser 
is  bounded  by  his  actual  occupancy,  and  conse- 
quently the  owner  is  not  disseised  except  as  to 
"-'   portion  ^o  occupied.     Lessee   of  Clarke  v. 
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Courtney,  5  Peters,  319 

29.  Where  a  person  enters  into  land  under  a 
deed  or  title,  his  possession  is  construed  to  be 
co-extensive  with  his  deed  or  title ;  and  although 
the  deed  or  title  may  turn  out  to  be  defective'or 
void,  yet  the  true  owner  will  be  deemed  to  be 
disseised  to  the  extent  of  the  boundaries  of  such 
deed  or  title.  This,  however,  is  subject  to  some 
qualifications.  For  if  the  true  owner  be  at  the 
same  time  in  possession  of  part  of  the  land, 
ckuming  title  to  the  whole,  then  his  seisin  ex- 
tends by  construction  of  law,  to  all  the  land 
which  is  not  in  the  actual  possession  or  occu- 
pancy, by  enclosure  or  otherwise,  of  the  party 
so  claiming  under  a  defective  deed  or  title.  Ibid. 

30^  In  the  case  of  The  Societv  for  propagating 
the  Gospel  v.  The  Town  of  Pawlet,  4  Peterl,  480^ 
the  court  held,  that  where  a  party  entered  as 


be  presumed  in  favour  of  such  a  naked  posses- 
sion ;  but  that  when  a  party  entered  under  a  title 
adverse  to  the  plaintilT,  it  was  an  ouster  of,  and 
an  adverse  possession  to  the  true  owner.  The 
doctrines  recognised  by  the  supreme  court  are 
in  harmony  with  those  established  by  the  au- 
thority of  other  courts,  especially  by  the  court  of 
Kentuck}-.     Ibid. 

31.  Pennsylvania. — An  unmolested  possession 
for  thirty  years  would  authorize  the  presumption 
of  a  grant.  Under  peculiar  circumstances,  a 
grant  has  been  presumed  from  a  possession  less 
than  the  number  of  years  required  to  bar  the 
action  of  ejectment  by  the  statute  of  limitations. 
Barclay  v.  HoivcWs  Lessee,  6  Peters.  498. 

32.  Kentucky. — In  the  case  of'  Willison  v. 
Watkins,  3  Peters,  44,  this  court  considered  and 
declared  the  law  to  be  settled,  that  a  purchase 
by  a  tenant  of  an  adverse  title,  claiming  under 
or  attorning  to  it,  or  any  disclaimer  of  tenure, 
with  the  knowledge  of  the  landlord,  was  a  for- 
feiture of  his  term  ;  that  his  possession  became 
so  far  adverse,  that  the  act  of  limitations  would 
begin  to  run  in  his  favour  from  the  lime  of  such 
forfeiture;  and  the  landlord  could  sustain  an 
ejectment  against  him  without  notice  to  quit,  at 
any  time  before  the  period  prescribed  by  the 
statute  had  expired,  by  the  mere  force  of  the 
tenure,  without  any  other  evidence  than  the 
proof  of  the  tenancy;  but  that  the  tenant  could 
in  no  case  contest  the  right  of  his  landlord  to 
possession,  or  defend  himself  by  any  claim  or 
title  adverse  to  him.  during  the  time  which  the 
statute  has  to  run.  'if  the  landlord,  under  such 
circumstances,  suffers  the  time  prescribed  by  the 
statute  of  limitations  to  run  out  without  making 
an  entry  or  bringing  a  suit,  each  party  may  stand 
upon  his  right;  but,  until  then,  the  possession  of 
the  tenant  is  the  posses.sion  of  the  landlord. 
Peijton  V.  Siith,  5  Peters.  485. 

33.  Kentucky. — The  assumption  that  there 
can  be  no  possession  to  defeat  an  adverse  title, 
except  in  one  or  other  of  these  ways,  that  is,  by 
an  actual  residence  or  enclosure,  is  a  doctrine 
wholly  irreconcilable  with  principle  and  author- 
ity. Nothing  can  be  more  clear  than  that  a  fence 
is  not  indispensable  to  constitute  possession  of  a 
tract  of  land.  The  erection  of  a  fence  is  nothing 
more  than  an  act  presumptive  of  an  intention  to 
assert  an  ownership  and  possession  over  the-pro- 
peity.  But  there  are  many  other  acts,  which 
are  equally  evincive  of  such  an  intention  of  as- 
serting such  ownership  and  possession ;  such  as 
entering  upon  land  and  making  improvements 
thereon,  raising  a  crop  of  corn,  felling  and  selling 
the  trees  thereon,  under  colour  of  title.  EUicotf 
V.  Pearl,  10  Peters,  414. 

34.  An  entry  into  possession  of  a  tract  of  land, 
under  a  deed  containing  specific  metes  and 
bounds,  gives  a  constructive  possession  of  the 
whole  tract,  if  not  in  any  adverse  possession; 
although  there  may  be  no  fence  or  enclosure 
round  the  ambit  of  the  tract,  and  an  actual  resi- 
dence only  on  a  part  of  it.  To  constitute  actual 
possession,  it  is  not  necessary  that  there  should 
be  any  fence  or  enclosure  of  the  land.     Ibid. 

35.  Where  there  has  been  an  entry  on  land 
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deemed  to  extend  to  the  bounds  of  that  deed ; 
although  the  actual  settlennent  and  improvements 
were  on  a  small  parcel  only  of  the  tract.  In 
such  a  case,  where  there  is  no  adverse  posses- 
sion, the  law  construes  the  entry  to  be  co-exten- 
sive with  the  grant  to  the  party,  upon  the  ground 
that  it  is  his  clear  intention  to  assert  such  pos- 
session.    Ibid. 

36.  The  demandants  in  a  writ  of  right  claimed 
adversely  to  all  the  tenants,  upon  a  title  inde- 
pendent and  distinct  from  theirs.  The  tenants 
all  claimed  under  an  adverse  title  by  deed  for 
seven  thousand  acres ;  that  is,  under  a  title  com- 
mon to  them  all.  The  demandants  could  not  [ 
recover  any  of  the  tract  in  controversy,  unless 
they  were  seised  thereof  within  thirty  years,  the 
period  prescribed  by  the  statute  of  limitations 
for  writs  of  right.  If,  therefore,  there  had  been 
thirty  years'  adverse  possession  of  the  particular 
tract  in  controversy,  by  any  of  the  tenants,  the 
demandants  failed  in  their  suit,  and  were  de- 
barred from  any  recovery.     Ibid. 

37.  The  court  instructed  the  jury,  that  if  they 
should  find  that  the  patent  for  the  land,  under 
which  the  title  of  the  tenants  was  derived,  did 
not  cover  all  the  land,  yet,  if  they  find  from  the 
evidence  that  the  tenants,  or  any  of  them,  or 
those  claiming  under  them,  have  had  possession 
of  the  land  in  contest  for  thirty  years  next  before 
the  commencement  of  the  demandants'  suit,  they 
must  find  for  the  tenants.  This  was  correct. 
Ibid. 


AFFIDAVIT. 

1.  The  affidavit  of  the  party  himself,  that  his 
impression  is,  that  he  tore  up  the  paper  contain- 
ing the  contract,  after  it  had  been  carried  into 
execution,  believing  it  of  no  further  consequence, 
and  that  if  he  did  not  tear  it  up,  it  has  become 
lost  or  mislaid,  and  that  he  has  searched  for  it 
among  his  papers  repeatedly  and  cannot  find  it, 
furnishes  a  sufficient  grounci  for  the  introduction 
of  secondary  evidence.  Rigas  v.  Tayloe.  9 
Wheat.  483  ;  5  Cond.  Rep.  6-15. "^ 

2.  The  affidavit  of  a  party  to  a  cause,  offered 
to  establish  the  loss  of  an  original  contract,  in 
order  to  let  in  secondary  evidence  of  its  contents, 
IS  admissible.  If  this  were  not  so,  the  loss  of  a 
written  contract,  the  contents  of  which  are  well 
known  to  others,  or  a  cop)-  of  which  could  be 
proved;  would  amount  to  a  complete  loss  of  the 
rights  of  the  party,  at  least  in  a  couit  of  common 
law!*    Taijlon  v.tii^ss,  1  Peter.s,  591. 

3.  The  plaintifl'  was  admitted  to  amend  his 
affidavit,  and  being  sworn  at  the  instance  of  the 
defendant,  he  was  permitted  to  state  that  a  par- 
ticular item  of  his  claim  had  not  been  passed 
upon  by  arbitrators  who  had  examined  the  ac- 
count. Kctland  v.  The  yidrnW.  of  Lobcrins^  2 
Wa.sh.  C.  C.  R.  201. 

4.  Alfidavils  sworn  to  before  a  state  magistrate, 
are  lawfully  taken  in  cases  in  which,  by  the 
regidations  of  the  treasury  department,  they 
were    received   as  evidence  of  claims  on  the 


United  States.     United  States  v.  Bailey,  9  Peters, 
238. 

5.  If  in  making  such  an  affidavit,  the  affiant 
swears  falsely,  he  is  liable  to  be  punished  in  a 
prosecution  instituted  by  the  United  States,  under 
the  third  section  of  the  act  of  congress  of  March  1, 
1823,  relative  to  false  swearing,  touching  the 
e.vpenditure  of  public  money,  or  in  support  of 
any  claim  on  the  United  States.     Ibid. 

6.  It  is  a  sound  rule,  that  no  man  can  be  a 
witness  in  his  own  cause;  but  many  collateral 
questions  arise  in  the  progress  of  a  cause,  to 
which  the  rule  does  not  apply.  Questions  which 
do  not  involve  the  matter  in  controversy,  but 
matter  which  is  auxiliary  to  the  trial,  and  which 
facilitates  the  preparation  for  it,  often  depend 
on  the  oath  of  the  party.  An  affidavit  of  the 
materiality  of  a  witness,  for  the  purpose  of  ob- 
taining a  continuance,  a  commission  to  take  his 
deposition,  or  an  affidavit  of  his  inability  to  at- 
tend, is  usually  made  by  the  party,  and  received 
without  objection.  On  many  incidental  questions, 
which  are  addressed  to  the  court,  and  do  not 
affect  the  issue  to  be  tried  by  the  jury,  the  affi- 
davit of  the  party  is  received.     Ibid.  596. 

7.  The  testimony  which  establishes  the  loss 
of  a  paper  is  addressed  to  the  court,  and  does 
not  relate  to  the  contents  of  the  paper.  It  is  a 
fact  which  may  be  important,  as  letting  the  party 
in  to  prove  the  justice  of  the  cause,  but  does  not 
itself  prove  any  thing  in  the  cause.     Ibid.  597. 

8.  It  is  sufficient  for  one  party  to  suggest  that 
the  other  is  in  possession  of  a  paper,  which  he 
has,  under  the  act  of  congress,  given  him  notice 
to  produce  at  the  trial,  without  offering  other 
proof  of  the  fact;  and  the  party  so  called  upon 
must  discharge  himself  of  the  consequences  of 
not  producing  it,  by  affidavit,  or  other  proof,  that 
he  has  it  not  in  his  power  to  produce  it.  Hylton 
V.  Brou-n,  1  Wash.  C.  C.  R.  298. 

9.  When  an  affidavit  purports  to  be  taken  be- 
fore an  individual,  who  calls  himself  a  magistrate, 
and  a  certificate  is  produced  from  the  governor, 
certifying  that  a  person  of  that  name  is  a  magis- 
trate, the  paper  is  not  sufficiently  authenticated, 
inasmuch  as  it  does  not  set  forth  that  the  person 
who  actually  administered  the  oath  is  a  magis- 
trate.    1  Burr's  Trial,  99. 

10.  An  affidavit  by  defendant,  stating  that  a 
material  witness  was  absent,  had  been  sick,  and 
promised  to  attend  the  trial,  is  a  ground  for  a 
continuance,  there  having  been  no  previous  delay 
on  the  part  of  defendant.  The  court  compel  a 
disclosure  of  the  testimony,  in  order  to  judge  of 
its  materiality.  Simms'  Lessee  \.  Irvine,  3  Dall. 
426;   1  Cond!' Rep.  198. 

11.  AVhere  an  afiidavit  is  relied  upon  for  the 
continuance  of  a  cause,  the  court  will  not  go  out 
of  it  to  hear  any  ore  tenns  explanations.  Smith 
v.  Barker,  3  Day's  Rep.  2S0. 

12.  Where  the  plaintiff,  on  a  rule  to  show 
cause  of  action,  produces  a  positive  affnlavit  of 
the  debt,  the  deiendant  cannot  relieve  himself 
from  the  necessity  of  giving  bail,  by  proving  that 
the  plaintiir  hatl  sued  him  in  another  court. 
Post  \.Sarmiento,  2  Wash.  C.  C.  R.  198. 

13.  In  every  case  of  a  motion  to  the  court  for 
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a  cassetur,  the  facts  on  which  it  is  grounded 
must  be  proved  by  affidavit.  U.  S.  v.  Coolids:e, 
2  Gallis.  C.  C.  R.  367. 

14.  On  a  rule  on  the  plaintiff  to  show  his  cause 
of  action,  who  thereupon  files  a  positive  affidavit 
of  the  debt,  the  court  will  not  order  the  party 
making  the  affidavit  to  be  examined  in  court; 
no  ground  appearing  to  justify  a  suspicion  that 
the  debt  was  not  due.  Champion  v.  Ross,  4 
Wash.  C.  C.  R.  325. 

15.  The  defendants  cannot  put  in  new  rebut- 
ting evidence  to  affidavits  of  the  plaintitf,  offered 
in  reply  to  those  first  offered  by  the  defendants. 
Ames  v.  Hoivard,  1  Sumner's  Rep.  482. 

16.  The  affidavit  of  a  party  interested,  taken 
without  cross-examination,  is  competent  evi- 
dence on  a  motion  for  an  order  on  the  opposite 
party  to  produce  books  and  writings,  under  the 
provisions  of  the  act  of  the  24th  September, 
1789.  United  States  v.  Twenty  Packages  of  Goods. 
Gilpin's  D.  C.  R.  311. 

17.  When  in  acts  subsequent  to  that  of  the  3d 
of  March,  1817,  the  collector  of  the  customs 
may  administer  an  oath,  or  perform  any  other 
act,  it  was  unnecessary  to  authorize  the  deputy 
collector,  for  it  follows  of  course.  United  Slates 
V.  Barton,  Gilpin's  D.  C.  R.  446. 

18.  On  a  rule  to  show  cause  why  the  defendant 
shall  not  be  discharged  on  common  bail,  if  the 
affidavit  be  positive  on  the  face  of  it,  the  court 
will  not  put  interrogatories  to  the  affiant.  Oliver 
V.  Parish,  2  Wash.  C.  C.  R.  462. 

19.  The  affidavit  on  which  the  court  will  dis- 
charge on  common  bail,  ought  to  state  positively, 
and  not  doubtfully,  the  circumstances.  Craig  v. 
Brotvn,  1  Peters' "C.  C.  R.  352. 

20.  The  defendant,  when  the  case  was  called 
for  trial,  swore  that  he  had  been  informed  that 
a  particular  individual,  who  resided  in  New 
Yoi  k,  was  a  material  witness  for  him,  and  on  the 
rejection  of  this  affidavit,  immediately  made 
another,  stating  expressly  that'  the  witness  was 
material,  the  court  considering  that  both  the 
affidavits  were  but  as  one,  refused  to  postpone 
the  trial,  they  amounting  only  to  hearsay  evi- 
dence.    HoUingsworth  v.  Duane,  Wallace's  C. 

C.  R.  46. 
_21.  An  affidavit  of  a  party  interested  in  the 

suit,  without  a  cross-e.xamination,  is  competent 
evidence,  on  a  motion  under  the  act  of  congress 
of  1789,  the  judiciary  act,  for  an  order  on  the 
adverse  party  to  produce  books,  papers,  &c. 
The  United  States  v.  Paclcatxcs  of  Goods,  Gilpin's 

D.  C.R.  34.  ^  ^ 

22.  Where,  under  the  statutes  of  the  United 
States,  a  collector  of  the  customs  has  authority 
to  administer  an  oath,  the  authority  extends  to 
the  deputy  collector.  The  United  States  v. 
Barton,  Gilpin's  D.  C.  R.  446. 

23.  An  affidavit  to  hold  to  bail  must  be  posi- 
tive; and  the  indebtment,  uniler  the  statute  of 
Illinois,  must  be  stated  from  the  knowledoe  of 
the  affiant.  Wright  et  al.  v.  Cogswell,  1  M'Lean, 
C.  C.R.  471.  ' 

24.  A  plea  of  the  general  issue  to  an  action 
founded  upon  a  written  instrument,  by  the  rule 
of  the  court,  must  be  sworn  to.  Thomas  v.  Clark, 
2  M'Lean,  C.  C.  R.  194. 


AFRICiVNS  OF  THE  AMISTAD. 

1.  The  Spanish  schooner  Amistad,  on  the  27th 
day  of  June,  1839,  cleared  out  from  Havana,  in 
Cuba,  for  Puerto  Principe,  in  the  same  island, 
having  on  board  Captain  Ferrer,  and  Ruiz  and 
Montez,  Spanish  subjects.     Captain  Ferrer  had 
on  board  Antonio,  a  slave;  Ruiz  had  forty-nine 
negroes;  Montez  had  four  negroes,  which  were 
claimed  by  them  as  slaves,  and  stated  to  be 
their  property,  in  passports  or  documents,  signed 
by   tire   Governor-General   of   Cuba.      In   fact, 
these  African  negroes  had  been,   a  very  short 
time  before  they  were  put  on  board  the  Ami- 
stad, brought  into  Cuba,  by  Spanish  slave-traders, 
in  direct  contravention  of  the  treaties  between 
Spain  and  Great  Britain,  and  in  violation  of  the 
laws  of  Spain.     On  the  voyage  of  the  Amistad, 
the  negroes  rose,  killed  the  captain,  and  took 
possession  of  the  vessel.    They  spared  the  lives 
of   Ruiz  and  Montez,   on   condition    that    they 
would  aid  in  steering  the  Amistad  for  the  coast 
of  Africa,  or  to  some  place  where  negro  slavery 
was  not  permitted  by  the  laws  of  the  country. 
Ruiz  and  Montez   deceived   the   negroes,  who 
were  totally  ignorant  of  navigation,  and  steered 
the  Amistad  for  the  United  States;  and  she  ar- 
rived off  Long  Island,  in  the  state  of  New  York, 
on  the   26th  of   August,  and  anchored  within 
half  a  mile  of  the  shore.     Some  of  the  negroes 
went  on  shore,  to  procure  supplies  of  water  and 
provisions,  and  the  vessel  was  then  discovered 
by  the  United  Slates  brig  Washington.     Lieute- 
nant Gedney,  commanding  the  Washington,  as- 
sisted by  his  officers  and  crew,  took  possession 
of  the  Amistad;  and  of  the  negroes  on  shore  and 
in  the  ves.sel,  brought  them  into  the  district  of 
Connecticut,  and  there  libelled  the  vessel,  the 
cargo,  and  the  negroes  for  salvage.     Libels  for 
salvage  were  also  presented  in  the  district  court 
of  the  United  States  for  the  district  of  Connec- 
ticut, by  persons  who  had  aided,  as  they  alleged, 
in  capturing  the  negroes  on  shore  on  Long  Island, 
and  contributed  to  the  vessel,  cargo,  and  neo-roes 
being  taken  into  possession  by  the  brig  \Vash- 
ington.     Ruiz  and  Montez  filed  claims  to  the 
negroes  as  their  slaves,  and  prayed   that  they, 
and  parts  of  the  cargo  of  the  Amistad,  might  be 
delivered  to  them,  or  to  the  representatives  of 
the  crown  of  Spain.     The  attorney  of  the  dis- 
trxCt  of  Connecticut  filed  an  information,  stating 
that  the  minister  of  Spain  had  claimed  of  the 
government  of  the  United  States  that  the  vessel, 
cargo,  and  slaves  .should  be  restored,  under  the 
provisions  of   the    treaty  between   the   United 
States  and  Spain,  the  same  having  arrived  within 
the  limits  and  jurisdiction  of  the  United  Slates, 
and  had  been  taken  possession  of  by  a  public 
armed  vessel  of  the  United  States,  under  such 
circumstances  as  made  it  the  duty  of  the  United 
States  to  cause  the  same  to  be  restored  to  the 
true   owners  thereof.      The    information  asked 
that  the  court  would   make  such  an  order  as 
would  enable  the  United  States  to  comply  with 
the  treaty;  or,  if  it  should  appear  that  the-  ne- 
groes had  been  brought  from  Africa,  in  violation 
of  the  laws  of  the  United  States,  that  the  court 
would   make  an  order  for  the  removal  of   the 
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negroes  to  Africa,  according  to  the  laws  of  the 
United  Slates.  A  claim  for  Antonio  was  filed  by 
the  Spanish  consul,  on  behalf  of  the  representa- 
tives of  Captain  Ferrer,  and  claims  are  also  filed 
by  merchants  of  Cuba  for  parts  of  the  cargo  of 
the  vessel,  denying  salvage,  and  asserting  their 
right  to  have  them  delivered  to  them  under  the 
treaty.  The  negroes,  Antonio  excepted,  filed  an 
answer  denying  that  they  vi'ere  slaves,  or  the 
property  of  Kuiz,  or  Montez ;  and  denying  the 
right  of  the  court,  under  the  constitution  and 
laws  of  the  United  States,  to  exercise  any  juris- 
diction over  their  persons.  They  asserted  that 
they  were  native  freeborn  Africans,  and  ought 
of  right  to  be  free ;  that  they  had  been,  in  April, 
1839,  kidnapped  in  Africa,  and  had  been  carried 
in  a  vessel  engaged  in  the  slave-trade  from  the 
coast  of  Africa  to  Cuba,  for  the  purpose  of  being 
sold  :  and  that  Ruiz  and  Montez,  knowing  these 
facts,  had  purchased  them,  put  them  on  board 
the  Amistad,  intending  to  carry  them,  to  be  held 
as  slaves  for  life,  to  another  part  of  Cubaj  and 
that,  on  the  voyage,  they  rose  on  the  master, 
took  possession  of  the  vessel,  and  were  intend- 
ing to  proceed  to  Africa,  or  to  some  free  state, 
■when  they  Avere  taken  possession  of  by  the 
United  States'  armed  vessel,  the  Washington. 
After  evidence  had  been  given  by  the  parties, 
and  all  the  documents  of  the  vessel  and  cargo, 
with  the  alleged  passports,  and  the  clearance 
from  Havana,  had  been  produced,  the  district 
court  made  a  decree,  by  which  all  claims  to  sal- 
vage of  the  negroes  were  rejected,  and  salvage, 
amounting  to  one-third  of  the  vessel  and  cargo, 
was  allowed  to  Lieutenant  Gedney,  and  the  offi- 
cers and  crew  of  the  Washington.  The  claim 
of  the  representatives  of  Captain  Ferrer  to  An- 
tonio, was  allowed:  the  claims  of  Ruiz  and 
Montez  being  included  in  the  claim  of  the  Spa- 
nish consul,  and  of  the  minister  of  Spain,  to  the 
negroes  as  slaves,  or  to  have  them  delivered  to 
the  Spanish  minister,  under  the  treaty,  to  be 
sent  to  Cuba,  were  rejected ;  and  the  court  de- 
creed that  the  negroes  should  be  delivered  to  the 
President  of  the  United  Slates,  to  be  sent  to 
Africa,  pursuant  to  the  act  of  congress  of  3d 
March;  1819.  From  this  decree  the  district  at- 
torney of  the  United  States  appealed  to  the  cir- 
cuit court,  except  so  far  as  the  same  related  to 
Antonio.  The  owners  of  the  cargo  of  the  Ami- 
stad also  appealed  from  that  part  of  the  decree 
which  allowed  salvage  on  their  goods.  Ruiz 
or  Jlotitez  (lid  not  appeal,  nor  did  ihe  represen- 
tatives of  liie  owner  of  the  Amistad.  The  cir- 
cuit court  of  Connecticut,  by  a  pro  forma  decree, 
afTirrnfed  the  decree  of  the  district  court,  reserv- 
ing the  question  of  salvage  on  the  merchandise 
on  board  the  Amistad.  The  United  States  ap- 
pealed from  this  decree.  The  decree  of  the  cir- 
cuit court  was  affirmed,  saving  that  part  of  the 
same  which  tlirected  the  negroes  to  be  delivered 
to  the  President  of  the  United  States,  to  be  sent 
to  Africa,  which  was  reversed,  and  the  negroes 
were  declared  to  be  free.  The  United  Slates  v. 
The  Amklad,  1.5  P<'lers,  518. 

2.  The  negroes  were  never  the  lawful  slaves 
of  Ruiz  or  IMontez,  or  of  any  olher  Spanish  sub- 
ject.   They  are  natives  of  Africa,  and  were  kid- 


napped there,  and  unlawfully  transported  to 
Cuba,  in  violation  of  the  laws  and  treaties  of 
Spain,  and  of  the  most  solemn  edicts  and  decla- 
rations of  that  government.     Ibid. 

3.  The  language  of  the  treaty  with  Spain  of 
1795,  requires  the  proprietor  "to  make  due  and 
sufficient  proof"  of  his  property;  and  that  proof 
cannot  be  deemed  either  due  or  sufficient,  which 
is  stained  with  fraud.     Ihid. 

4.  Supposing  the  African  negroes  on  board 
the  Amistad  not  to  be  slaves,  but  kidnapped  and 
free  negroes,-  the  treaty  with  Spain  cannot  be 
obligatory  upon  them ;  and  the  United  States  are 
bound  to  respect  their  rights,  as  much  as  those 
of  Spanish  subjects.  The  conflict  of  rights  be- 
tween the  parties,  under  such  circumstances, 
becomes  positive  and  inevitable,  and  must  be 
decided  upon  the  invariable  principles  of  justice 
and  international  law.     Ibid. 

5.  There  is  no  ground  to  assert,  that  the  case 
of  the  negroes  who  were  on  board  of  the  Ami- 
stad comes  within  the  provisions  of  the  act  of 
congress  of  1799,  or  of  any  other  of  the  pro- 
hibitory slave-trade  acts.  These  negroes  were 
never  taken  from  Africa,  or  brought  to  the  United 
States,  in  contravention  of  these  acts.  When 
the  Amistad  arrived  she  was  in  possession  of  the 
negroes,  asserting  their  freedom,  and  in  no  sense 
could  possibly  intend  to  import  themselves  into 
the  United  States  as  slaves,  or  for  sale  as  slaves. 
Ibid. 

6.  There  is  no  pretence  to  say  the  negroes  of 
the  Amistad  are  "pirates"  and  "robbers,"'  as 
they  were  kidnapped  Africans,  who,  by  the  laws 
of  Spain  itself,  were  entitled  to  their  freedom. 
Ibid. 
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1.  General  Principles. 

1.  It  is  believed  to  be  a  general  rule,  that  an 
agent  with  limited  powers  cannot  bind  his  prin- 
cipal, when  he  transcends  his  power.  It  would 
seem  to  follow,  that  a  person  transacting  busi- 
ness with  him,  on  the  credit  of  his  priucijml,  is 
bound  to  know  the  extent  of  his  authority  ;  yet, 
if  the  principal  has,  by  his  declarations  or  con- 
duct, authorized  the  opinion  that  he  had  given 
more  extensive  powers  to  his  agent  than  were 
in  fact  given,  he  would  not  be  permitted  to  avail 
himself  of  the  imposition,  and  to  protest  bills, 
the  drawing  of  which  his  conduct  has  sanctioned. 
Schimmclpcnnich  ct  al.  v.  Baijnrd  cl  al.,  1  Peters, 
20-1. 

2.  An  ngent  for  collecting  of  debts  merely,  is 
not  a  factor,  within  the  meaning  of  the  13th 
sect,  of  the  Virginia  act  of  limitations.  Ilopkirk 
v.  Bell,  3  Cranch,  454;  1  Cond.  Rep.  595. 

3.  If  an  agent  locate  land  for  himself,  which 
he  ought  to  locate  for  his  principal,  he  is  in  equity 
a  trustee  for,  antl  liable  to  account  to  his  prin- 
cipal. Massie  v.  Walls,  G  Cranch.  148  :  2  Cond. 
Rep.  336. 


AGENT  AND  PRINCIPAL. 


113 


General  Principles. 


4.  The  agent  who  makes  insurance  for  his 
principal,  has  authority  to  abandon  without  a 
formal  letter  of  attorney.  2'Ae  Chesapeake  Ins. 
Co.  V.  Starke,  6  Cranch,  268;  2  Cond.  Rep.  367. 

5.  The  act  of  an  agent,  done  without  autho- 
rity, may  be  ratified  by  the  principal,  so  as  to 
binil  him  in  the  same  manner  as  if  an  original 
authoiity  had  existed.  Clark's  Ex'rs  v.  Van 
Riemsdyk,  9  Cranch,  153;  3  Cond.  Rep.  319. 

6.  By  the  well-settled  principles  of  commer- 
cial law,  the  consignee  is  the  authorized  agent 
of  the  owner,  whoever  he  may  be,  to  receive 
the  goods ;  and  by  his  endorsement  of  the  bill  of 
lading  to  a  bona  fide  purchaser  for  a  valuable 
consideration,  without  notice  of  any  adverse  in- 
terest, the  latter  becomes,  as  against  all  the 
world,  the  owner  of  the  goods.  This  is  the  re- 
sult of  the  principle,  that  bills  of  lading  are 
transferable  by  endorsement,  and  thus  may  pass 
the  property.  Conard  v.  The  Atlantic  Ins.  Co., 
1  Peter.s,  445. 

7.  When  an  agent  abroad  purchases  exclu- 
sively on  the  credit  of  his  principal,  or  makes 
an  absolute  appropriation  and  designation  of  the 
property  for  his  principal,  the  property  vests  in 
the  principal  immediately  on  the  purchase.  The 
St.Joze  Indiana,  1  Wheat.  208;  3  Cond.  Rep. 
543. 

8.  But  when  a  merchant  abroad,  in  pursuance 
of  orders,  either  sells  his  own  goods,  or  pur- 
chases goods  on  his  own  credit,  and  thereby  in 
reality  becomes  the  owner,  no  property  in  the 
goods  vests  in  his  correspondent,  until  he  has 
done  some  notorious  act  to  divest  himself  of  his 
title,,  or  has  parted  with  the  possession  by  an 
actual  and  unconditional  delivery  for  the  use  of 
such  correspondent.     Ibid. 

9.  Where  a  check  was  drawn  by  a  person  who 
was  the  cashier  of  an  incorporated  bank,  and  it 
appeared  doubtful  upon  the  face  of  the  instru- 
ment, whether  it  was  an  official  or  a  private  act, 
parol  evidence  was  admitted  to  show  it  was  an 
official  act.  Mechanics'  Bank  of  Alexandria  v. 
The  Bank  of  Columbia,  5  Wheat.  326:  4  Cond. 
Rep.  666. 

10.  The  acts  of  agents  do  not  derive  their  va- 
lidity from  professing,  on  the  face  of  them,  to 
have  been  done  in  the  exercise  of  their  agenc}'. 
Ibid. 

11.  The  liability  of  the  principal  depends 
upon  the  facts:  1st,  that  the  act  was  done  in 
the  exercise  of,  ancl  2dly,  within  the  limits  of 
the  power  delegated.     Ibid. 

12.  In  ascertaining  these  facts,  as  connected 
with  the  execution  of  any  written  instrument, 
parol  testimony  is  admissible.     Ibid. 

13.  If  an  agent  discovers  a  defect  in  the  title 
of  his  principal  to  the  land,  he  cannot  misuse  it 
to  acquire  a  title  to  the  land  for  himself;  and  if 
he  does,  he  will  be  considered  a  trustee  holding 
for  his  principal.  Ringo  et  al.  v.  Burns  et  al., 
10  Peters,  269. 

14.  It  is  a  general  rule,  applicable  to  agencies 
of  every  description,  that  the  agent  cannot  bind 
his  prmcipal,  except  in  matters  coming  within 
the  scope  of  his  authority  ;  and  this  rule  applies 
particularly  to  a  master  and  owner  of  a  vessel, 
and  is  construed  vrith  considerable   strictness'. 
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General  Interest  Ins.  Co.  v.  Rusgles,  12  Wheat. 
408;  6  Cond.  Rep.  544. 

15.  The  relation  of  principal  and  agent,  be- 
tween the  owner  and  master  of  a  ship,  termi- 
nates w-ith  the  absolute  destruction  of  the  vessel. 
Ibid. 

16.  In  case  of  a  loss  and  abandonment,  the 
master  becomes  the  agent  of  the  underwriters. 
Ibid. 

17.  If  an  agent  to  collect  and  receive  pay- 
ment of  bills,  transmit  them  to  his  own  private 
agent  to  receive  the  money,  and  place  the 
amount,  when  received,  to  his  private  credit, 
payment  to  such  agent  is  payment  to  the  original 
agent;  and  if  there  be  a  failure,  it  is  the  loss  of 
the  latter,  and  not  of  his  principal.  Taber  v. 
Ferret  et  al.,  2  Gallis.  C.  C.  R.  565. 

18.  An  agent  or  trustee  cannot,  directly  oi 
indirectly,  become  the  purchaser  of  property 
which  is  confided  to  his  care.  Church  v.  Marine 
Ins.  Co.,  1  Mason,  341. 

19.  A  "factor  who  sells  goods  on  credit,  con- 
trary to  the  directions  of  his  principal,  becomes 
personally  responsible,  and  the  principal  may 
recover  of  him  the  entire  amount  of  the  debt. 
'iValker  v.  Sviith,  4  Dall.  389. 

20.  No  action  will  lie  in  the  name  of  a  prin- 
cipal, on  a  written  contract  made  by  his  agent  in 
his  own  name,  although  the  defendant  may  have 
known  the  agent's  character;  and  a  demurr-er 
in  such  a  case  to  the  declar-ation,  where  the 
United  States  were  the  plaintifTSj  was  sustained. 
U.  S.  v.  Parmele,  1  Paine,  252. 

21.  One  who  voluntarily  undertakes.to  perform 
a  particular  piece  of  business  for  another,  though 
gr-atuitously,  is  bound  to  obey  the  orders  of  his 
principal,  and  is  liable  in  damages  for  the  conse- 
quences of  a  breach  of  instructiorrs.  Walker  et 
al.  V.  Smith,  1  Wash.  C.  C.  R.  152. 

22.  A  sale,  made  by  the  principal  himself,  is 
a  revocation  of  the  power  of  the  agent  to  sell; 
and  a  sale  made  by  the  latter  after  knowledge 
of  the  revocation  of  his  authority  is  void.  Allen 
V.  Ogden,  1  Wash.  C.  C.  R.  174. 

23.  One  who  holds  a  bill  of  exchange  merely 
as  agent,  or  as  collateral  security,  is  not  to  be 
charged  with  it.  until  he  has  received  the  amount. 
-Pigou  V.  French,  1  Wash.  C.  C.  R.  278. 

24.  No  principle  is  better  settled,  than  that 
the  powers  of  an  agent  cease  on  the  death  of  his 
principal.     Gait  et  al.  v.  Galloway,  4  Peters,  332. 

25.  Where  an  agent  received  the  amount  of  a 
debt  due  on  a  judgment  on  which  an  execution 
had  issued,  and  immediately  paid  it  over  to  the 
principal;  although  a  verbal  notice  was  given  to 
him  by  the  defendants,  when  the  money  was 
paid,  that  it  was  intended  to  sue  out  a  writ  of 
err-or-,  to  reverse  the  judgment,  which  was  after- 
wards done,  and  the  judgment  was  reversed: 
the  agent  not  held  liable  to  pay  the  money. 
Bank  of  the  U.  S.  v.  The  Bank  of  Washington, 
6  Peters,  8. 

26.  If  foreign  merchants  send  out  by  their; 
general  agent  written  orders  to  their  factor  iti 
t^his  counti-y,  to  purchase  tobacco  on  their  ac- 
count, but  to  ship  it  in  the  name  of  the  factor-, 
and  by  those  orders  the  factor  is  referred  to  the 
verbal   communications  of  the   general   agent, 
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who  undertakes  to  order  the  shipment  to  be 
made  in  the  name  of  another  person,  and  de- 
clares he  has  authority  from  the  foreign  mer- 
chant thus  to  control  and  vary  their  orders,  the 
factor  is  justified  in  obeying  the  new  orders, 
though  contrary  to  the  written  orders.  Manella 
et  al.  V.  Barry,  3  Cranch,  415;   1  Cond.  Rep.  581. 

27.  The  officers  of  a  bank  are  held  out  to  the 
public  as  having  authority  to  act  according  to 
the  general  usage,  practice,  and  course  of  their 
business;  and  their  acts  within  the  scope  of  such 
usage,  practice,  and  course  of  business,  would, 
in  general,  bind  the  bank  in  favour  of  third  per- 
sons, possessing  no  other  knowledge.  3Iinor  et 
al.  V.  The  Mechanics'  Bank  of  Alexandria,  1 
Peters,  46. 

28.  Where  an  agent  does  an  act,  unauthorized 
by  his  orders,  the  principal  is  not  bound  to  ratify 
or  disavow  it,  as  soon  as  he  is  apprized  of  the 
circumstance ;  he  has  a  right  to  deliberate. 
Ibid. 

29.  Where  the  contract  was  made  with  the 
principal,  an  action  will  not  lie  against  the  agent, 
who  has  been  merely  the  organ  of  communica- 
tion between  the  parties,  but  who  entered  into 
no  engagement  himself.  Bradford  v.  Eastbiirn, 
2  Wash.  C.  C.  R.  219. 

30.  When  a  contract  is  entered  into  with  an 
agent,  who  executes  the  instrument  in  his  own 
name,  without  reference  to  the  principal,  and  all 
the  covenants  are  made  with  such  agent,  the 
principal  cannot  sustain  an  action  in  his  own 
name  upon  the  agreement.  Clark^s  Ex'rs.  v. 
Wilson,  3  Wash.  C.  C.  R.  560. 

31.  An  agent  cannot  be  required  to  do  what 
one,  concerned  as  principal,  found  himself  un- 
able to  accomplish,  without  showing  that  he 
would  have  been  more  successful.  Bli<^ht's 
Ex^x.  v.  Ashley  et  al.,  1  Peters'  C.  C.  R.  15. 

32.  In  the  absence  of  any  express  agreement, 
an  agent  who  has  the  sale  and  management  of 
lands  belonging  to  absent  owners,  remitting  the 

f)roceed.s,  &c.,  is  entitled  to  a  compensation  for 
lis  services,  in  the  nature  of  a  quantum  meruit. 
West  Jersey  Society  v.  Morris,  1  Peters'  C.  C.  R. 
59. 

33.  The  irregularities  of  an  agent,  in  relation 
to  the  disposition  of  the  proceeds  of  real  estate 
sold  by  him,  will  not  affect  the  title  of  the  pur- 

•chasers.  Andrews  el  al.  v.  Solomon  ct  al..  1 
Peters'  C.  C.  R.  356. 

34.  In  gerreral,  an  injunction  will  not  be  al- 
lowed on  a  decree  rendered  against  an  agent, 
where  the  piincipal  is  not  a  party  to  the  suit. 
But,  if  the  principal  be  not  him.sclf  subject  to 
the  jurisdiction  of  the  court,  as  in  the  case  of  a 
sovereign  slate,  the  ruh;  may  be  dispensetl  with. 
Oshora  v.  The  Bunk  of  the  U.  S.,  9  Wheat.  738  ; 
5  Cond.  R.'p.  741. 

35.  Where  a  factor  makes  advances,  it  is  le- 
gally to  be  inferred,  independent  of  any  actual 
agreement  to  that  effect,  that  they  were  not  maiie 
without  recourse  to  the  principal :  the  general 
rule  is,  that  they  are  made  on  the  joint  credit  of 
the  fund  and  the  Jiarty.  and  the  factor  may  relin- 
quish his  lien  on  the  fund,  without  at  all  affecting 
his  personal  remedy.  Burrcll  v.  Phillips,  1  Gal- 
lis.  C.  C.  R.  360. 


36.  A  factor  has  the  security  of  the  person, 
as  well  as  a  lien  upon  the  goods  of  his  principal, 
for  all  advances  made  on  them.  But  he  may 
waive  his  right  to  resort  to  the  person,  and  an 
express  agreement  to  that  effect  will  be  binding. 
Peisch  v.  Dickson,  1  Mason's  C.  C.  R.  9. 

37.  If  he  agree  that  for  advances  made,  "he 
will  hold  for  reimbursement  on  the  amount  and 
nett  proceeds  of  the  goods,  which  are  only  con- 
sidered answerable  for  said  amount  advanced," 
it  is  a  waiver  of  any  personal  claim.     Ibid. 

38.  A  factor,  who  sells  under  a  del  credere 
commission,  and  guaranties  the  debts,  guaran- 
ties only  the  sales  and  receipts  of  the  money. 
If,  after  receiving  the  money,  he  purchases  a  bdl 
from  a  person  in  good  credit,  for  the  purpose  of 
remitting  the  proceeds  pursuant  to  directions,  he 
is  not  answerable  for  the  loss  in  case  the  bill  is 
protested.  If.  however,  he  receives  a  bill  in 
payment,  which  he  remits,  in  case  that  is  dis- 
honoured, he  is  responsible.  Midler  v.  Bohlens, 
2  Wash.  C.  C.  R.  378. 

39.  The  general  rule  is,  that  a  factor  may  sell 
on  credit  unless  in  special  cases,  or  he  is  other- 
wise directed;  an  order  by  the  principal  to  sell 
to  the  best  advantage,  implies  such  authority  to 
sell  on  credit.  Gcrbier  v.  Emery,  2  Wash.  C. 
C.  R. 413. 

40.  A  recognition  of  the  acts  of  an  agent,  by 
his  principal,  is  equivalent  to  an  original  grant 
of  authority.  Conn  v.  Penn,  1  Peters'  C.  C.  R. 
496. 

41.  If  a  trustee,  executor,  or  agent,  buy  in 
debts  due  by  testator  or  principal,  his  cestui  que 
trust,  the  benefit  arising  from  the  same  belongs 
to  the  principal.  Prevost  v.  Gratz.  1  Peters'  C. 
C.  R.  364. 

42.  No  man  can  compel  another  to  render  him 
acts  of  friendship,  or  service  of  any  kind  what- 
soever, gratuitously,  or  with  a  view  to  compen- 
sation. But  if  a  person  applied  to,  consents  to 
render  the  service,  and  undertakes  the  business, 
he  is  bound  to  act  in  conformity  with  the  terms 
on  which  the  request  was  made;  and  in  com- 
mercial agencies  this  rule  is  strictlj-  enforced. 
Walker  et^al.  v.  Robert  Smith,  1  Wash.  C.  C.  R. 
152. 

43.  An  attorney,  authorized  to  collect  a  debt 
for  his  principal,  cannot  commute  that  debt  for 
one  due  by  himself  to  the  debtor,  by  the  mere 
operation  of  exchanging  one  for  the  other.  The 
debtor  cannot  say  he  has  paid  his  debt  to  the  at- 
torney, by  showing  an  agreement  made  by  the 
attorney  to  credit  the  debtor,  and  debit  himself 
with  the  amount  which  he,  the  attorney,  owes. 
Kingston  v.Kincaifl.  1  Wash.  C.  C.  R.  453. 

4  1.  If  a  party  know.s.  that  A  is  the  agent  of 
.several  shippers,  who  luid  separate  interests  in 
the  cargo,  he  cannot  take  the  propeity  of  any 
of  them  to  pay  the  debt  of  the  agent  to  him, 
although  he  is  perfectly  justifiable  in  paying 
over  the  money  lor  the  use  of  th(!  principal  to 
the  asent.  Merrick  v.  Bernard,  1  Wash.  C.  C. 
R.  479. 

45.  A  and  B  shipped  a  cargo  of  goods  for  C, 
but  crinsi^iued  them  to  D,  the  partner  of  E. 
Brfore  the  arrival  of  the  goods  I")  died.  C  be* 
came    bankrupt,   and    the   tlefentiant,    under   a 
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power  of  attorney  fiom  E.  took  possession  of 
them,  sold  them,  and  remitted  part  of  the  pro- 
ceeds to  E;  at  the  same  time  informing  A  and  B 
of  his  having  taken  possession  of  the  goods; 
and  when  he  remitted  in  part  their  proceeds  to 
E,  he  advised  A  and  B  of  such  remittances,  who 
approved  of  the  whole  of  his  proceedings.  Held, 
that  the  defendant  did  not  become  the  agent  of 
the  shippers,  but  was  the  agent  of  E;  and  any 
remittances  made  to  E,  of  which  advice  was  not 
given  by  the  defendant  to  A  and  B,  that  they 
were  for  the  proceeds  of  the  goods,  were  not  a 
payment  to  A  and  B.  Holt  et  al.  v.  Dorscy,  1 
Wash.  C.  C.  R.  396. 

46.  It  has  always  been  deemed  proper  to  hold 
agents  to  strict  account,  in  relation  to  the  orders 
they  receive,  provided  they  are  expressed  in 
plain  terms,  and  free  from  ambiguity;  and  in 
this  respect,  the  same  measure  of  justice  has 
been  dealt  out  to  agents  within  the  United  States, 
acting  for  persons  abroad,  as  to  foreign  agents 
or  citizens  of  the  United  States.  Loraine  v. 
Carhoright,  3  Wash.  C.  C.  R.  15]. 

47.  Where  an  agent  abroad  is  directed  not  to 
sell  for  less  than  the  first  cost  and  charges,  and 
an  invoice  accompanies  the  letter,  stating  the 
prices  of  the  articles,  and  the  amount  of  the 
charges  on  the  shipments,  the  price  stated  in 
the  invoice  is  the  maximum  by  which  he  is  to 
be  governed.  He  has  nothing  to  do  with  the 
actual  cost  of  the  articles.     Ibid.  151. 

48.  If  a  consignor  accepts  a  consignment,  he 
does  it  on  the  terms  prescribed  by  the  shipper. 
He  might  have  rejected  it,  but  he  cannot,  after 
accepting  it,  refuse  a  compliance  with  the  orders 
accompanying  it.     Ibid. 

49.  The  ratification  of  the  acts  of  an  agent, 
whose  acts  had  been  without  authority,  thus  to 
give  validity  to  such  acts,  as  if  they  had  been 
strictly  authorized  in  the  first  instance,  may  be 
done  not  only  directly,  but  by  collateral  acts,  as 
if  the  principal,  knowing  all  the  circumstances, 
accept,  or  even  demand  the  purchase-money  for 
that  which  the  agent  sold.     Ibid. 

50.  Where  the  principal  can  trace  his  property 
info  the  hands  of  an  agent,  or  factor,  whether  it 
be  the  identical  article  which  first  came  into  his 
hands,  or  other  properly  purchased  by  the  prin^ 
cipal  for  the  factor,  with  the  proceeds,  he  may 
follow  it  into  the  hands  of  the  factor,  or  of  his 
legal  representatives,  or  his  assignees,  if  he 
should  become  insolvent,  unless  such  representa- 
tives or  assignees  should  pay  away  the  same 
before  notice  of  the  claim  of  the  principal.  Veil 
et  al.  V.  The  Adm'rs.  of  Mitchell,  4  Wash.  C.  C. 
R.  105. 

51.  Where,  by  a  dlfl"erence  of  opinion  between 
the  agent  and  trustees  of  an  estate,  who  was 
himself  a  trustee,  the  business  of  the  trust  could 
not  be  done,  the  circuit  court  of  Pennsylvania 
ordered  the  agent  to  deliver  up  the  papers  of  the 
trust,  referring  to  the  master  to  report  to  the 
court  a  fit  person  to  receive  the  papers.  Barin2:s 
et  al.  V.  Willings  and  Hare,  4  Wash.  C.  C.  R. 
248. 

52.  A  deed  of  an  attorney,  executed  in  his 
own  name,  is  not  the  deed  of  the  constituent. 
Barger's  Lessee  v.  3Iiller,  4  Wash.  C.  C.  R.  280. 


53.  Questions  between  principal  and  agent 
frequently  occur  in  courts  of  justice,  as  to  the 
construction  of  the  orders  which  are  alleged  to 
have  been  violated,  whether  they  are  positive 
or  unqualified,  or  leave  a  discretion  to  the  agent. 
If  they  are  so  ambiguous  that  two  constructions 
may  fairly  be  given  to  them,  every  principle  of 
justice  demands  that  the  want  of  precision  in 
the  writer  should  fix  the  loss  upon  him,  rather 
than  on  his  correspondent.  If  the  order  leaves 
him  a  discretion,  the  law  requires  nothing  but 
the  exercise  of  a  fair  and  honest  judgmentT  But 
if  the  order  be  free  from  ambiguity,  and  is  posi- 
tive and  unqualified,  it  must  be  rigidly  obeyed, 
if  it  be  practicable ;  and  no  motive  connected 
with  the  interest  of  the  principal,  however  ho- 
nestly entertained,  or  however  wisely  adopted, 
can  excuse  a  breach  of  it.  This  is  a  general 
and  well-established  principle  of  law^  Courcier 
V.  Ritter,  4  Wash.  C.  C.  R.  551. 

54.  An  agent  who  is  a  party  to  an  illegal  trans- 
action, and  has  in  his  hands  the  proceeds,  may 
set  up  such  illegality  against  the  action  of  any 
party  concerned  with  him.  Falcs  v.  Maburv, 
2  Gallis.  C.  C.  R.  563. 

55.  If  an  agent  to  collect  and  receive  payment 
of  bills,  transmit  them  to  his  own  private  agent 
to  receive  the  money,  and  place  the  amount, 
when  received,  to  his  own  private  credit,  pay- 
ment to  such  agent  is  payment  to  the  original 
agent,  and  if  there  be  a  failure,  it  is  the  loss  of 
the  latter  and  not  of  the  former.  This  applies 
with,  more  force,  -where  the  money  has  been 
drawn  by  a  bill  in  favour  of  a  third  person, 
which  has  been  accepted  before  the  failure. 
Ibid. 

56.  A  factor  is  bound  to  good  faith  and  rea- 
sonable diligence.  He  cannot  pledge  the  pro- 
perty of  his  principal  for  his  own  debts,  but  he 
may  do  so  for  duties  accruing  on  the  goods,  or 
for  other  purposes  where  the  usage  of  the  trade 
allows  it.    Evans  v.  Potter,  2  Gallis.  C.  C.  R.  14. 

57.  Where  a  factor  was  authorized  to  sell 
goods  for  a  limited  price,  and  he  afterwards  sold 
them  below  that  price,  and  sent  an  account  to 
his  principal  of  the  sales  and  prices,  and  autho- 
rized him  to  draw  for  the  balance  of  the  account, 
and  the  principal  received  the  account  and  dre\r 
for  the  balance,  and  made  no  objection  in  his 
letter,  or  otherwise,  to  the  conduct"  of  the  factor. 
in  his  sales:  Held,  that  this  conduct  amounted 
to  a  ratification  of  the  factor's  proceedings. 
Richmond  Manufacturing  Company  v.Starks  et  al., 
4  Mason,  296. 

58.  In  trover,  a  mere  demand  and  refusal  is 
not,  in  all  cases,  evidence  of  a  conversion, 
where  the  demand  is  made  by  an  agent,  and 
the  refusal  is  for  defect  of  authority  in  the  agent, 
it  is  not  evidence  of  a  conversion.  ' Aliter,  \\he\e 
there  is  no  request  to  see  the  authority,  and  the  re- 
fusal to  deliver  the  property  turns  on  other  and 
distinct  grounds.  Watt  v.  Potter.  2  Mason's  C. 
C.  R.  77. 

59.  If  the  factor  sell,  bona  fide,  the  goods  "of 
his  principal  for  a  valuable  consideration,  by  as- 
signing over  the  bill  of  lading,  the  sale  is  valid 
against  the  principal.  But  such  a  sale  is  not 
valid,  unless  the  bill  of  ladin"-  for  the  goods  has 
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been  received  by  the  factor.     Walter  et  al.  v. 
Ross  ct  al.  2  Wash.  C.  C.  K.  283. 

60.  The  prmcipal  may  follow  the  money  in 
the  hands  of  the  purchaser,  and  if  not  paid  to 
the  factor,  he  may  receive  it.     Ibid. 

61.  A  factor  has  no  property  or  interest  in  the 
goods  of  his  principal,  beyond  his  commissions, 
and  cannot  control  the  right  of  the  principal  over 
them.     Jbid. 

62.  Where  an  agent  of  the  war  department 
was  empowered  to  make  a  contract,  which  re- 
served no  right  of  ratification  to  the  secretary  at 
war,  it  was  held  complete  and  binding  without 
such  ratification.  United  States  v.  IWotson,  1 
Paine,  305. 

63.  The  agents  of  a  corporation  may  be  sued 
in  the  circuit  court  of  New  Jersey,  although  the 
corporation  may  not  be  suable  there.  Bona- 
parte v.  The  Camden  and  Amhoy  Railroad,  1 
Baldwin's  Rep.  216. 

64.  The  mere  relation  of  agent  and  principal 
between  parties  does  not  give  jurisdiction  in 
equity,  unless  the  case  comes  under  some  ap- 
prooriate  head  of  equity  jurisdiction.  Baker  v. 
Bicidle,  1  Baldwin's  C.  C.  R.  421,  422. 

65.  Where  a  special  agency  has  been  closed 
by  the  parties,  either  wholly  or  as  to  the  parti- 
cular transaction,  it  is  a  matter  cognisable  at  law, 
if  the  transactions  are  distinct.     Ibid. 

66.  The  possession  of  goods  by  an  agent  is 
the  possession  of  the  principal.  Merrill  t^  Foster 
v.  Rinkcr,  1  Baldwin's  C.  C.  R.  533. 

'  67.  The  goods  of  a  principal  in  the  hands  of 
an  agent  cannot  be  taken  in  execution  for  the 
debts  of  the  agent ;  or  \vhere  goods  were  deli- 
vered under  a  special  contract  of  consignment 
for  their  sale  or  return,  on  terms  stipulated,  if 
the  contract  was  bona  fide.     Ibid. 

68.  An  agent  or  factor  who  accepts  bills  on  a 
promise  to  provide  funds  to  meet  them,  must  be 
put  in  the  same  situation  as  if  the  funds  had. 
been  provided.  The  reimbursement  must  be  at 
the  place  of  the  acceptance  of  the  bills.  Bain- 
bridse  fy  Co.  v.  Wilcocks,  1  Baldwin's  C.  C.  R. 
538." 

69.  Contracts  between  the  agent  and  his  prin- 
cipal respecting  the  subject  of  the  agency,  are 
watched  with  the  utmost  scrutiny  by  courts  of 
equity;  and  slight  circumstances,  showing  that 
the  agent  has  obtained  an  advantage  over  his 
jyincipal,  through  the  knowledge  acquired  by 
means  of  the  agency,  and  not  imparted  to  the 
principal,  will  induce  the  court  to  set  aside  the 
contract.  Tca/de  v.  Bailey,  2  Brockenb.  C.  C.  R. 
43. 

70.  Where  an  insurance  was  effected  by  an 
agent  for  the  benefit  of  whom  it  concerned,  and 
a  loss  was  incurred,  and  the  agent  brought  an 
action  against  the  underwriters  in  his  own  name, 
for  the  benefit  of  the  owners  of  the  ship,  held, 
that  the  underwriters  could  not  set  olT  debts  or 
demands,  due  from  the  agent  in  his  own  riglit, 
against  the  claim  for  the  loss.  Ilnrlhcrl  v.  The 
Pacific  Lis.  Co.,  2  Sumner's  C.  C.  R.  471. 

71.  An  agent  may  withhold  tlie  delivery  of  an 
article  purchasnil  by  him  on  credit,  until  he  shall 
be  paid  for  the  same.  Matthcivs  v.  Mcnedgcr, 
2M'Lean'sC.  C.  R.  145. 


72.  A  factor  has  a  lien  for  all  advances  on  ac- 
count of  his  principal,  for  balances  due,  or  lia- 
bilities incurred.  But  this  lien  is  special,  and 
connected  with  the  possession  of  the  property. 
Ibid. 

73.  If  the  property  be  delivered  up,  the  lien 
is  gone.  But  if  the  factor  still  controls  the  pro- 
perty, the  lien  is  not  relinquished.     Ibid. 

74.  An  agency,  as  against  an  individual,  may 
be  proved  by  his  acts  and  declarations.  Piatt  v. 
Oliver  ct  al,  2  M-Lean's  C.  C.  R.  267. 

75.  A  declaration  in  debt  on  simple  contract 
is  bad,  if  if  allege  the  defendant  promised  to 
pay.  The  word  agreed,  instead  of  promised, 
should  be  used.  Mttcalfv.  Robinson,  2  M-Lean's 
C.  C.  R.  363. 

76.  Though  the  declaration,  in  other  respects, 
have  the  form  of  debt,  yet,  if  it  allege  a  pro- 
mise, it  has  the  form  of  assumpsit,  and  not  of 
debt.     Ibid. 

2.  What  Acts  of  an  Agent  bind  the  Principal. 

11.  The  United  States  are  not  bound  by  the 
declarations  of  their  agent,  founded  on  a  mistake 
of  the  fact,  unless  it  clearly  appear  that  the 
agent  was  acting  within  the  scope  of  his  autho- 
rity, and  had  authority,  in  his  capacity  of  agent, 
to  make  such  a  declaration.      Lee  v.  Munroc, 

1  Cranch,  366  :  2  Cond.Rep.  531. 

78.  A  public  agent,  contracting  for  the  use  of 
the  government,  and  by  legal  authority,  is  not 
personally  responsible,  though  the  contract  be 
under  his  seal.  Hodgson  v.  Dexter,  1  Cranch, 
345;   1  Cond.  Rep.  329. 

79.  When  a  collector  has  given  two  bonds  for 
his  official  conduct,  at  different  periods,  and  with 
different  sureties,  a  promise  by  the  supervisor 
to  apply  his  payments  exclusively  to  the  dis- 
charge of  the  first  bond,  although  some  of  the 
payments  were  for  money  collected  and  paid 
after  the  second  bond  was  given,  does  not  bind 
the  United  States,  and  does  not  amount  to  an 
application  of  the  payments  to  the  first  bond. 
United  Slates  v.  January  tt  al.,  1  Cranch,  572; 

2  Cond.  Rep.  611. 

80.  A  debtor  of  the  United  States,  who  puts 
evidence  of  the  debts  due  to  himself  into  the 
hands  of  a  public  officer  of  the  United  States, 
to  collect  and  appl}^  the  money,  when  received, 
to  the  credit  of  such  debtor  in  account  with  the 
United  States,  is  not  entitled  to  such  credit  until 
the  money  gets  into  the  hands  of  a  public  officer 
of  the  Unittjd  States  entitled  to  receive  it.  Its 
being  in  the  hands  of  an  agent  of  the  person, 
who,  at  the  time  the  claims  were  put  into  his 
hands  for  collection,  was  a  public  officer  of  the 
United  States,  entitled  to  receive  debts  due  to 
the  United  Slates,  but  whpse  office  became  ex- 
tinct before  the  money  was  received  by  his 
agent;  is  not  sufficient  to  entitle  such  debtor  to 
a  credit  in  his  account  with  the  United  Stales 
therefor.  U.  Stales  v.  Patterson.  7  Cranch,  576; 
2  Cond.  Rep.  617. 

81.  Navigating  under  an  enemy's  license  is 
cause  of  condemnation,  and  is  closely  connected 
in  principle  with  the  offence  of  trading  with  the 
enemy;  in  both  cases  the  knowledge  of  the 
agent  will  affect  the  principal,  although  he  may 
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in  reality  be  ignorant  of  the  fact.     The  Hiram, 
1  Wheat.  440;  3  Cond.  Rep.  615. 

82.  A  survey  made  by  a  deputy  surveyor  is, 
in  law,  considered  as  matle  by  the  principal  sur- 
veyor.    Craig  ct  al.  v.  Radford,  3  Wheat.  594; 

4  Cond.  Rep.  343. 

83.  H.,  a  merchant  in  Baltimore,  consigned  a 
vessel  and  cargo  to  W.  in  Amsterdam,  with  in- 
structions, showing,  that  on  the  failure  of  pro- 
curing a  freight  to  Batavia,  or  selling  the  vessel 
at  a  price  limited,  she  was  to  proceed  to  St. 
Petersburgh,  and  there  take  in  a  cargo  of  Rus- 
sian goods  for  the  United  States,  but  with  in- 
structions to  the  master,  committing  to  him  the 
management  of  the  ulterior  voyage.  The  freight 
could  not  be  obtained,  nor  the  vessel  sold  for  the 
price  limited  ;  and  W.  purchased  in  Amsterdam, 
with  the  concurrence  of  the  master,  a  return 
cargo  of  Russian  goods,  partly  with  the  money 
of  H.  and  partly  with  the  money  advanced  by 
himself.  On  the  return  of  the  vessel  to  Balti- 
more, H.  objected  to  this  purchase  at  Amsterdam, 
as  being  contrary  to  orders,  and  gave  notice  to 
W.  of  his  determination  to  hold  him  responsible 
for  all  losses  sustained  in  consequence  of  the 
breach  of  instructions,  but  received  the  goods 
and  sold  them.  W.  brought  assumpsit  against 
H.  to  recover  the  mone)'  advanced.  Held,  1st, 
that  W.  had  a  demand  against  the  defendant, 
which  could  be  maintained  in  this  form  of  ac- 
tion. 2d,  That  whether  or  not  the  plaintiff  could 
be  made  responsible  in  any  form  of  action,  for 
the  possible  loss  resulting  from  the  breaking  up 
of  the  intended  voyage  to  St.  Petersburgh.  the 
defendant  could  not  deduct  from  the  plaintiff's 
demand,  in  this  action,  the  amount  of  such  loss. 
Willinks  v.  HoUingsu'ortk  et  al,  6  Wheat.  240; 

5  Cond.  Rep.  79. 

84.  A  cashier  of  a  bank  has,  prima  facie,  au- 
thority to  endorse,  on  behalf  of  the  bank,  the 
negotiable  securities  held  by  it ;  and  any  restric- 
tion upon  this  authority  must  be  proved.  Wild 
V.  Bank  of  Passamaquoddij,  3  Mason,  505. 

85.  A  consul  is  not  personally  answerable  on 
a  contract  made  in  his  official  capacity,  on  ac- 
count of  his  government.  Jones  v.  La  Tombc, 
3  Dall.  384;   f  Cond.  Rep   171. 

86.  A  promise  by  a  factor  that  he  would  write 
to  his  principal  to  get  insurance  done,  does  not 
bind  the  principal  to  insure.  Randolph  v.  IFare, 
3  Cranch,  503;   1  Cond.  Rep.  608. 

87.  A  recognition  of  the  acts  of  an  agent  by 
his  principal,  is  equivalent  to  an  originaf  autho- 
rity. Co7m  ct  al.  V.  Penn  et  al.,  1  Peters'  C.  C. 
R.  496. 

88.  It  is  believed  to  be  a  general  rule,  that  an 
agent  with  limited  powers  cannot  bind  his  prin- 
cipal when  he  transcends  his  power.  It  would 
seem  to  follow,  that  a  person  transacting  busi- 
ness with  him  on  the  credit  of  his  principal,  is 
bound  to  know  the  extent  of  his  authority.  Yet, 
if  the  principal  has,  by  his  declaration  or  con- 
duct, authorized  the  opinion  that  he  hat!  given 
more  extensive  powers  to  his  agent  than  were 
in  fact  given,  he  could  not  be  permitted  to  avail 
himself  of  the  imposition,  and  protest  bills  of 
exchange,  the   drawing  of  which  his  conduct 


had  sanctioned.   Schimmelpennich  et  al.v.  Bayard 
et  al,  1  Peters,  264. 

89.  Whatever  an  agent  does  or  says  in  refer- 
ence to  the  business  in  which  he  is  at  the  time 
employed,  and  within  the  scope  of  his  authority, 
is  done  or  said  by  the  principal,  and  may  be 
proved  as  well  in  a  criminal  as  a  civil  case,  in 
like  manner  as  if  all  the  evidence  applied  per- 
sonally to  the  principal.  American  Fur  Com- 
pany v.  The  United  States,  2  Peters,  358. 

90.  If  a  party,  knowing  that  his  agent  is  about 
to  procure  insurance  for  him,  withheld  informa- 
tion for  the  purpose  of  misleading  the  under- 
writer, it  is  a  fraud  which  is  fatal  to  the  insur- 
ance. BI^Lanahan  v.  The  Universal  Ins.  Co., 
1  Peters,  170. 

91.  The  general  rule  is,  that  the  principal  is 
bound  by  the  act  of  his  agent,  no  further  than 
he  authorizes  that  agent  to  bind  him.  but  the 
extent  of  the  power  given  to  an  agent,  is  decided 
as  well  from  facts  as  from  express  delegation. 
In  the  estimate  or  application  of  these  facts  the 
law  has  regarded  the  public  security,  and  often 
applies  the  rule,  that  he  who  trusts  must  pay. 
So,  also,  collusion  with  an  agent  to  get  a  debt 
paid  through  the  intervention  of  one  in  failing- 
circumstances,  has  been  held  to  make  the  prin- 
cipal liable  on  account  of  immoral  dealing. 
Parsons  v.  Armor  ^'  Okey,  3  Peters,  413. 

92.  All  contracts  made  by  the  authorized 
agents  of  a  corporation,  within  the  legitimate 
scope  of  its  institution,  are  binding  upon  the 
corporation.  Bank  of  Columbia  v.  Patterson's 
Adm'rs.,  7  Cranch,  299;  2  Cond.  Rep.  501. 

93.  Anciently,  it  seems  to  have  been  held, 
that  a  corporation  could  not  do  any  thing  with- 
out deed.  Afterwards  the  rule  seems  to  have 
been  relaxed,  and  they  were  permitted  to  act  in 
ordinary  matters  without  deed,  as,  to  retain  a 
servant,  &c.,  and  gradually  this  relaxation  wid- 
ened to  embrace  other  matters.  At  length  it 
seems  to  have  been  established,  that  though 
they  could  not  contract  directly  except  under 
their  corporate  seal,  yet  they  might  by  mere 
vote  or  other  corporate  act,  appoint  an  agent, 
whose  contracts,  within  the  scope  of  his  autho- 
rity, would  be  binding  on  the  corporation.    Ibid. 

94.  Every  authority  given  to  an  agent  or  at- 
torney to  transact  business  for  his  principal, 
must,  in  the  absence  of  any  counter  proof,  be 
construed  to  be  to  transact  it  according  to  the 
laws  of  the  place  where  it  is  to  be  done.  A  sale 
of  slaves  authorized  to  be  made  in  Louisiana  by 
an  executrix,  must  be  presumed  to  be  intended 
to  be  done  in  the  manner  required  by  the  laws 
of  that  state  to  give  it  validity;  and  the  pur- 
chaser, equally  with  the  seller,  is  bound  under 
those  circumstances  to  know  what  the  laws  are, 
and  to  be  governed  thereby.  The  law  will 
never  presume  that  parties  intend  to  violate  its 
precepts.     Oicings  v.  Hull,  9  Peters,  607. 

95.  A  ratification  of  the  unauthorized  acts  of 
an  attorney  in  fact,  without  a  full  knowledge  of  all 
the  facts  connected  with  those  acts,  is  not  bind- 
ing on  the  principals.  No  doctrine  is  better  set- 
tled on  principle  and  authority  than  this,  that  the 
ratification  of   the  act  of  an  agent   previously 
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unauthorized,  must,  in  order  to  bind  the  prin- 
cipal, be  with  a  full  knowledge  of  all  the  mate- 
rial facts.  If  the  material  facts  be  either  sup- 
pressed or  unknown,  the  ratification  is  invalid 
because  founded  on  a  mistake.     Ibid. 

96.  Municipal  corporations,  acting  within  the 
limits  of  the  powers  conferred  upon  them  by 
the  legislature,  in  the  exercise  of  a  special  fran- 
chise granted  to  them,  and  the  performance  of 
a  special  duty  imposed  upon  them,  are  respon- 
sible for  the  acts  and  contracts  of  their  agents, 
duly  appointed  and  authorized,  within  the  scope 
of  the  authority  of  such  agents,  in  the  same 
manner  as  other  corporations  and  private  indi- 
viduals are  responsible  on  their  promises,  ex- 
pre.ss  and  implied.  Clark  v.  The  Corporation  of 
irashington,  12  Wheat.  40;  6  Cond.  Rep.  425. 

97.  The  owner  of  a  vessel  is  answerable  for 
the  carelessness  or  unskilfulne.ss  of  his  master ; 
and  by  the  common  law  nothing  can  excuse,  but 
the  act  of  God,  the  king's  enemies,  or  the  party 
complaining.  Dusarv.  Murgatroyd,  1  Wash.  C. 
C.  R.  13. 

98.  Wherever  a  corporation  is  acting  within 
the  scope  of  the  legitimate  purposes  of  its  insti- 
tution, all  parol  contracts  made  by  its  authorized 
agents,  are  express  promises  of  the  corporation, 
and  all  duties  imposed  on  them  by  law,  and  all 
benefits  conferred  at  their  request,  raise  implied 
promises,  for  the  enforcement  of  which  an  ac- 
lion  will  lie.  Bank  of  Columbia  v.  Patterson, 
7  Cranch,  299;  2  Cond.  Rep.  501. 

99.  Where  a  contract  is  made  for  the  exclu- 
sive use  and  benefit  of  a  corporation,  and  by  its 
agent,  for  purposes  authorized  by  the  charter, 
the  jury  may  legally  infer,  that  the  corporation 
had  adopted  the  contract,  and  had  voted  to  pay 
the  sum  which  should  become  due  under  the 
contract ;  and  that  the  other  party  had  accepted 
the  engagement.     Ibid. 

100.  If  the  agency  is  special,  every  thing  is 
void  which  may  be  done,  unless  in  strict  con- 
formity W'ith  the  authority.     Ibid. 

101.  The  principal  is  not  bound  by  any  acts 
of  the  attorney,  unless  they  are  within  the  scope 
of  his  authority.  Burger's  Lessee  v.  Miller, 
4  Wash.  C.  C.  R.  280. 

102.  Money  paid  on  account  of  suretyship 
for  an  agent  when  he  was  acting  for  his  prin- 
cipal, and  within  his  authority,  creates  a  debt 
ai^ainst  the  principal.  Teirnan  v.  Andrews,  4 
Wash.  C.  C.  R.  474. 

103.  A,  of  France,  appointed  B  his  general 
agent  in  the  United  States,  and  authorized  him, 
among  other  things,  to  dispose  of  an  imperial 
licence,  antl  to  reserve  to  him  the  commissions 
on  cargoes  shippml  under  the  license.  A  ship- 
ment was  made  by  D,  who  purchased  the  license 
of  A;  and  a  dispute  afterwards  arose  as  to  the 
shipment.  D  brou:^ht  a  suit  against  B,  the 
agent  of  A,  for  the  breach  of  A's  agreement, 
relative  to  the  consignment,  and  bail  was  entered 
for  B  :  and  the;  bail  afterwards  having  become 
surety  for  B  in  an  appeal,  was  obliged  to  ))ay  the 
amount  recovered  from  B  by  D  for  the  breach 
of  A's  agreement.  Held,  that  A  was  respon- 
sible to  the  surety  for  the  sum  paid  by  him  as 
bail  and  .surety  on  appeal.     The  court  held  that 


it  was  immaterial  whether  the  judgment  paid 
by  the  surety  was  just  or  unjust,  or  whether  it 
was  obtained  by  the  neglect  or  fault  of  A's  agent. 
Ibid. 

104.  It  is  true  that  a  copartner  may  bind  his 
associates  in  relation  to  partnership  concerns, 
because  each  partner  is  interested  in  his  share 
of  the  partnership  concerns  and  effects,  and  also 
in  the  whole.  But  this  principle  does  not  apply 
to  persons  acting  under  a  delegated  authority, 
ancl  more  especially  where  the  act  is  not  within 
the  scope  of  his  authority.  Blight  v .  Ashley  et 
al,  1  Peters'  C.  C.  R.  26. 

105.  Courts  of  equity  have  decreed  a  specific 
performance  of  an  agreement  made  by  a  major 
part  of  a  corporation,  and  entered  in  the  corpo- 
ration books,  although  not  under  the  corporate 
seal.  Bank  of  Columbia  v.  Patterson,  7  Cranch, 
299;  2  Cond.  Rep.  501. 

3.  Responsibility  of  Agents  to  Principals. 

106.  A  prize  agent  who  pays  over  the  proceeds 
of  the  prize,  after  an  appeal  has  been  regularly 
demanded,  does  it  at  his  peril,  and  is  answerable 
therefor.  Penhalloiv  v.  Doane's  Adm'x.,  3  Dall. 
54;   1  Cond.  Rep.  21. 

107.  He  is,  however,  only  responsible  for  the 
proceeds  which  came  to  his  hands,  not  for  the 
acts  of  others,  being  no  party  to  the  original  tort. 
Hills  V.  Ross,  3  Dall.  331 ;  1  Cond.  Rep.  148. 

108.  An  Jl^enX  is  bound  to  pursue  the  orders 
of  his  principal,  and  is  answerable  for  any  injury 
consequent  on  his  departing  from  them,  how- 
ever fair  may  have  been  his  motives  for  such 
departure.  Manella  v.  Barry,  3  Cranch,  415; 
1  Cond.  Rep.  581. 

109.  A  factor  is  bound  to  ordinary  diligence 
in  relation  to  the  property  confided  to  him; 
where  his  orders  leave  the  management  of  the 
property  to  his  discretion,  he  is  bound  only  to 
good  faith  and  reasonable  conduct.  He  may 
lawfully  do  whatever  the  course  and  usage  of 
the  trade  requires  ;  and,  indeed,  unless  his  orders 
restrict  him,  he  is  bound  to  conform  to  this 
course  of  the  trade.  Evans  v.  Potter,  2  Gallis. 
C.  C.  R.  13. 

110.  He  cannot  lawfully  pledge  the  property 
of  his  princijial  for  his  own  private  debts;  but 
he  may  lawfully  pledge  it  for  the  duties  accruing 
thereon,  or  for  any  other  purposes  which  the 
usage  of  trade  sanctions  and  approves.     Piid. 

111.  A  factor  in  making  sales  of  goods  on 
consignment,  is  bound  not  only  to  good  faith  but 
to  reasonable  diligence.  It  is  not  sufficient  that 
he  has  been  guilty  of  no  fraud,  or  of  no  gross 
negligence  which  would  carry  with  it  the  insignia 
of  fraud.  He  is  required  to  act  with  reasonable 
care  and  prudence  in  his  employment.  Burrill 
v.Phillip.t,  1  Gallis.  C.  C.  R.  360. 

■1 12.  He  shall  not  be  permitted  to  sell  his  own 
goods  and  take  security,  and  at  the  sitme  time 
.sell  the  goods  of  his  principal  to  the  same  paity 
without  security;  he  is  bound  to  exercise  at 
least  as  much  care  and  diligence  as  to  his  fac- 
torage, as  to  his  own  private  concerns.     Ibid. 

1 13.  In  assumpsit  against  a  consignee  of  goods, 
stating  the  contract  to  be,  "to  sell  the  .same  and 
render  a  reasonable  account,"  damages  for  not 
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remitting  when  exchange  was  favourable,  cannot 
be  recovered.  Pope  et  ah  v.  Barret,  1  Mason, 
117. 

114.  Where  goods  are  consigned  to  an  agent 
or  factor  to  sell,  and  he  refuses  to  render  any 
account  of  the  sales,  the  most  unfavourable  pre- 
sumptions which  the  evidence  admits  of,  ought 
to  be  made  against  him,  in  respect  to  the  amount 
and  value  of  the  goods  sold  and  unaccounted  for. 
Ibid. 

115.  A  factor  cannot  pledge  the  goods  of  his 
principal  for  his  own  debt;  and  if  he  does,  the 
principal  may,  after  demand  and  refusal,  main- 
tain trover  for  them  against  the  pawnee.  Van 
Amringe  v.  Peabody,  1  JNIason's  C.  C.  R.  440. 

116.  An  agent  or  factor  who  is  ordered  by  his 
principal  to  ship  goods  in  his  possession,  has  no 
right  to  retain  more  than  enough  to  secure  such 
lien  as  he  may  have.  He  may  do  thi.s,  and  obey 
the  order  as  to  the  balance,  or  he  may  send  the 
whole  to  his  consignee  at  the  place  directed, 
with  orders  to  deliver  them  to  the  principal  on 
being  paid.  But  if  he  retain  the  whole,  because 
of  a  lien  to  a  small  amount,  and  any  loss  results 
from  his  breach  of  orders,  he  is  responsible. 
Jolly  v.  Blanchard,  1  Wash.  C.  C.  R.  252. 

117.  If  one  merchant  is  in  the  habit  of  effect- 
ing insurance  for  another,  and  neglects,  when 
ordered  to  have  one  effected,  he  is  himself  an- 
swerable for  the  loss,  as  if  he  had  insured,  and 
is  entitled  to  the  premium.  If  he  can  excuse 
himself  for  not  obeying  his  orders,  he  is  answer- 
able for  nothing ;  if  he  cannot,  he  is  so  for  the 
whole.    Morris  v.  Summers,  2  Wash.  C.  C.  R.  203. 

118.  If  an  agent  or  factor  sell  the  goods  of  his 
principal,  and  has  not  received  payment,  or 
having  received  it,  invests  it  in  property  for  the 
use  of  his  principal,  or  marks  and  puts  it  away 
as  his,  the  latter  has  a  right  to  it,  and  is  entitled 
to  all  the  profits  made  from  it,  either  as  against 
the  factor  or  his  general  creditors.  Aliter,  if  the 
factor  applies  the  money  to  his  own  use, 
charging  himself  with  the  same  in  account  with 
the  principal.  Hourquebie  v.  Girard''s  Adm''r., 
2  Wash.  C.  C.  R.  212. 

119.  C.  &  Co.,  merchants  of  Boston,  owners 
of  a  ship  proceeding  on  freight  from  Havana  to 
the  consignment  of  B.  &  Co.  at  Leghorn,  and  to 
return  to  Havana,  instructed  B.  &  Co.  to  invest 
the  freight,  estimated  at  four  thousand  six  hun- 
dred petsos,  two  thousand  two  hundred  in 
marble  tiles,  and  the  residue,  after  paying  dis- 
bursements, in  wrapping  paper.  B.  &  Co.  un- 
dertook to  execute  these  orders.  Instead,  how- 
ever, of  investing  two  thousand  two  hundred 
petsos  in  marble,  they  invested  all  the  funds 
which  came  into  their  hands  in  wrapping  paper, 
which  was  received  by  the  captain  of  the  ship, 
and  was  carried  to  Havana,  and  there  sold  on 
account  of  C.  &  Co.  and  produced  a  loss,  instead 
of  the  profit  which  would  have  resulted  had  the 
investment  been  made  in  marble  tiles.  As  soon 
as  information  of  the  breach  of  orders  was  re- 
ceived, C.  &  Co.  addressed  a  letter  to  B.  &  Co., 
expressing  in  strong  terms  their  disapprobation 
of  the  departure  from  their  orders,  but  did  not 
signify  their  determination  to  disavow  the  trans- 
action entirely  and  consider  the  paper  as  sold 


on  account  of  B.  &  Co.  Held,  that  C.  &  Co. 
w-ere  entitled  to  recover  damages  for  the  breach 
of  their  orders;  that  their  not  having  given  notice 
to  B.  &  Co.  that  the  paper  would  be  considered 
as  sold  on  their  account,  did  not  injure  their 
claim ;  and  that  the  amount  of  the  damages  may 
be  determined  by  the  positive  and  direct  loss 
arising  plainly  and  immediately  fiom  the  breach 
of  the  orders.  Bell  et  al.  v.  Canningham,  3 
Peters,  69. 

120.  If  the  principal,  after  a  knowledge  that 
his  orders  have  been  violated  by  his  agents,  re- 
ceives merchandise  purchased  for  him  contrary 
to  orders,  and  sells  the  same  without  signifying 
any  intention  of  disavowing  the  acts  of  the  agent, 
an  inference  in  favour  of  the  ratification  of  the  acts 
of  the  agent  may  fairly  be  drawn  by  the  jury.  But 
if  the  merchandise  was  received  by  the  principal, 
under  a  just  confidence  that  his  orders  to  his 
agent  had  been  faithfully  executed,  such  an  in- 
ference would  be  in  a  high  degree  unreasonable. 
Ibid.  81. 

121.  The  faithful  execution  of  orders  which 
an  agent  or  correspondent  has  contracted  to  exe- 
cute, is  of  vital  importance  in  commercial  trans- 
actions, and  may  often  affect  the  injured  party 
far  beyond  the  actual  sum  misapplied.  A  failure 
in  this  respect  may  entirely  break  up  a  voyage 
and  defeat  the  whole  enterprise.  Speculative 
damages,  dependent  on  possible,  successive 
schemes,  ought  not  to  be  given  in  such  cases; 
but  positive  and  direct  loss,  resulting  plainly  and 
immediately  from  the  breach  of  orders,  may  be 
taken  into  the  estimate.     Ibid.  85. 

122.  The  jury,  in  an  action  for  damages  for  a 
breach  of  orders,  may  compensate  the  plaintiff 
for  actual  loss,  and  not  give  vindictive  damages. 
The  profits  which  would  have  been  obtained  on 
the  sale  of  the  article  directed  to  be  purchased, 
may  be  properly  allowed  as  damages.    Ibid.  86. 

123.  If  the  factor  has  transmitted  to  his  prin- 
cipal an  account  of  sales,  mentioning  the  names 
of  the  purchasers  and  times  of  credit,  the  bur- 
den of  proof  lies  on  the  principal  to  show  that 
the  purchasers  were  not  in  good  credit,  or  re- 
puted to  be  so.  Gerbier  v.  Emory,  2  Wash.  C. 
C.  R.  413. 

124.  An  attorney  is  answerable  in  damages 
to  a  party,  if  without  his  authority  he  appear  to 
a  suit.     Field  v.  Gibbs,  1  Peters'  C.  C.  R.  455. 

125.  A  factor  to  whom  a  general  shipment 
has  been  intrusted  as  security  for  advances,  ex- 
penses, and  commissions,  has  a  special  property 
only  in  the  shipment ;  and  subject  to  his  lien  for 
these  charges,  the  owner  may  dispose  of  them 
as  he  please.s,  and  his  conveyance  will  carry  the 
right.     The  Packet,  3  Mason,  C.  C.  R.  334. 

126.  If  a  factor,  with  a  del  credere  commis- 
sion, sells  the  goods  of  his  principal,  and  takes 
negotiable  securities  in  payment,  and  fails  before 
they  become  due,  having  assigned  those  securi- 
ties to  his  assignees,  in  favour  of  his  creditors, 
and  the  assignees,  when  the  notes  fall  due,  re- 
ceive the  money  ;  the  principal  may  recover  the 
amount  from  such  assignees,  subject  to  a  deduc- 
tion of  the  lien  of  the  factor  for  his  commissions 
and  charses.  Thompson  v.  Perkins  et  al.,  3  ^Nfa- 
son's  C.  C.  R.  232. 
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127.  The  piincipal  is  entitled  to  recover, 
wherever  he  can  trace  his  own  property,  and 
distinsLiish  it  or  its  proceeds,  from  the  mass  of 
the  property  of  his  factor.     Ibid. 

128.  If  it  has  been  sold,  and  notes  taken  m 
payment,  and  these  can  be  specilically  ascer- 
tained, they  remain  the  property  of  the  principal, 
and  he  has  a  right  to  receive  them,  discharging 
at  the  same  time  any  lien  of  the  factor.     IMd. 

129.  It  makes  no  difference  whether  the  factor 
be  with  or  without  a  del  credere  commission. 
Such  a  guarantee  is  not  a  direct,  original  liability 
to  the  principal,  in  the  same  way  as  if  the  factor 
was  himself  the  purchaser,  excluding  the  lia- 
bility of  the  original  purchaser;  it  is  merely  an 
undertaking  to  pay,  in  case  there  should  be  a 
failure  of  payment  by  the  buyer.     Ibid. 

130.  The  relinquishment  of  commissions  on 
an  agency  does  not  release  the  agent  from  his 
responsibilities  to  his  principal.  Walker  v.  Smitlij 
1  Wash.  C.  C.  R.  152. 

131.  An  agent  who  does  not  comply  with  in- 
structions is  liable  for  the  loss  incurred  thereby ; 
although  the  services  were  gratuitous.     Ibid. 

132."  An  agent,  if  a  discretion  is  given  to  him, 
i.s  bound  to  a^ct  to  the  best  of  his  judgment  for 
the  benefit  of  his  employer.  If  his  orders  be 
positive,  he  must  either  refuse  to  act,  or  he  is 
bound  to  a  strict  observance  of  them.  He  can- 
not exercise  his  own  judgment,  but  as  to  the 
best  mode  of  executing  the  orders  according  to 
their  terms.  If  the  ortlers  are  ambiguous,  the 
conslruction  must  be  taken  most  strongly  against 
him  who  gave  them.  Kingston  v.  Kincaid,  1 
Wash.  C.  C.  R.  453. 

133.  A  consignee  who  receives  merchandise 
from  a  supercargo  for  sale,  and  who  knows  that 
the  supercargo  is  the  agent  of  others,  contracts  a 
debt  with  the  shipper  for  this  portion  of  the 
cargo;  and  the  supercargo  has  no  right  to  ap- 
propriate the  same  to  the  payment  of  his  private 
debt.  3Ierrick  v.  Bernard,  1  Wash.  C.  C.  R. 
479. 

134.  Where  the  insurance  has  been  imper- 
fectly made  and  not  altogether  neglected,  it  may 
be  questioned  whether  the  agent  is  liable  for 
more  than  damages  equal  to  the  chance  of  in- 
demnity, which  would  have  been  afforded  by 
the  exact  execution  of  the  onler.  De  Tastctt  v. 
Cronsillat,  2  Wash.  C.  C.  R.  132. 

135.  A  claim  of  damages  against  an  agent, 
upon  the  orders  of  his  principal,  which  he  is 
charired  with  neglecting,  is  not  entitled  to  favour 
if  the  order  has  been  couched  in  doubtful  terms. 
Ibid. 

136.  If  a  reasonable  diligence  has  been  used 
to  etlTct  insurance  for  his  principal,  he  is  not 
liable.     Ibid. 

137.  The  neglect  of  an  agent  to  give  notice  to 
his  principal,  that  he  could  not  effect  insurance 
as  ordered,  will  make  him  liable.     Ibid. 

138.  An  action  cannot  be  maintained  against 
the  agent  for  transactions  with  his  principal 
throush  him,  unless  the  agent  has  specifically 
agreed  he  will  be  answerable  for  his  principal. 
Bradford  v.  Easlhtirn,  2  Wash.  C.  C.  R.  219. 

1.39.  Where  the  agent  has  acted  illegally,  in 
refusing  to  deliver  goods  sent  by  his  principal 


to  him  for  others,  upon  a  contract  for  their  sale 
or  delivery  made  with  the  principal,  the  remedy 
is  by  action  against  the  principal  and  not  against 
the  agent.     Ibid. 

140.  Where  an  agent  voluntarily  disobeys  the 
instructions  of  his  principal,  and  converts  to  his 
own  use  a  sum  of  money  belonging  to  his  prin- 
cipal, to  which  a  definite  and  specific  destination 
is  given  by  the  principal,  and  the  article  into 
which  the  agent  is  directed  to  convert  the  money, 
subsequently  acquires  great  additional  value, 
the  agent  is  not  only  responsible  for  the  money 
so  misapplied,  with  legal  interest,  but  is  account- 
able for  the  article  into  which  it  ought  to  have 
been  converted.  Short  \ .  Skipwith,  1  Brock.  C. 
C.  R.  103. 

141.  A,  the  principal,  residing  in  Europe,  di- 
rects his  agent,  B,  residing  in  Virginia,  by  letter 
bearing  date  December  20lh,  1787,  to  convert 
the  funds  in  his  hands  belonging  to  hi?  principal, 
into  certificates,  which  B  fails  to  do.  In  the 
spring  of  1788,  B  determines  to  relinquish  the 
agency,  and  places  A's  fimds  in  the  hands  of  C, 
except  a  certain  sum  which  is  not  accounted  for. 
C  invests  the  funds  in  certificates,  according  to 
previous  instructions:  Held.  \\\a.\.  B  is  charge- 
able with  the  certificates  which  he  ought  to  have 
purchased  with  the  remaining  funds,  at  the  rate 
at  which  C  purchased  the  certificates  in  1789. 
But  he  is  accountable  for  the  certificates,  with 
their  legal  interest  only,  and  not  with  the  certifi- 
cates into  which  the  interest  might  have  been 
annually  converted.     Ibid. 

142.  An  agent  who,  in  his  character  of  agent, 
collects  a  debt  due  to  his  principal,  and  retains 
it  by  contract  of  loan  with  his  principal  as  debtor, 
entered  into  before  the  debt  was  collected,  is 
not  entitled  to  commissions.     Ibid. 

143.  In  1807,  a  contract  was  enteretl  into 
between  L.  T.,  widow  and  administratrix  of 
S.  T.,  and  R.  T.,  a  daughter  of  S.  T.,  of  INIary- 
land,  and  T.  JVI.  B.,  of  Virginia,  whereby  L.  T., 
as  administratrix  of  her  deceased  husband,  and 
as  guardian  of  her  infant  children,  and  R.  T., 
in  her  own  right  constituted  T.  M.  B.  their  agent, 
and  stipulated  to  convey  to  him  a  moiety  of  cer- 
tain military  lands  in  the  state  of  Ohio,  on  cer- 
tain conditions  expressed  in  the  contract.  This 
contract,  after  reciting  the  title  of  S.  T.  to  those 
lands  which  had  been  patented,  and  the  descent 
of  them  to  his  widow  and  children,  proceeds 
thus: — "and  whereas  a  considerable  portion  of 
the  said  land  has  been  sold  for  the  payment  of 
taxes,  now,  therefore,  in  consideration  of  the 
said  T.  M.  B.  undertaking  to  redeem  the  portion 
of  the  land  so  sold  for  the  payment  of  taxes,  or 
so  much  thereof  as  he  can  redeem  at  his  own 
proper  cost  and  trouble,  and  also  obtaining  the 
necessary  title-papers  to  the  said  4000  acres,  or 
so  much  thereof  as  he  ran  obtain  at  his  own 
proper  cost  and  trouble,  which  he  doth  hereby 
undertake  to  do;  then,  in  that  ca.se,  she,  the 
said  L.  T.,  in  herown  rii^ht,  ami  also  as  guardian 
of  E.T.  and  ST.,  jr.,  and  also  the  said  R.  T., 
do  airree  to  convey  to  the  said  T.  M.  B  one-half 
of  the  said  4000  acres  of  the  said  land,  or  one- 
half  of  all  which  shall  have  been  redeemed,  as 
being  sold,  and  also  the  half  of  that  unsold." 
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The  contract  contained  a  covenant  on  the  part  I  145.  An  agent  does  not  bear  the  same  rela- 
Gt  L.  1  and  K.  1 .,  that  E.  T.  and  S.  T.  jr.,  sliould,  tion  to  his  principal,  that  the  holder  of  a  bill  of 
when  they  respectively  attained  their  majority,  '  exchange  does  to  the  drawer  and  endorser, 
ratity  the  agreement,  and  make  the  necessary  |  The  same  negligence  or  omission  that  will  de 
conveyances.  In  1812,  R.  T.,  L.  T.,  and  E.  T.,  '  .  .  -.  o  _ 
the  last  two  being  then  of  full  age,  conveyed  to 
the  said  agent  the  one  moiety  of"  the  4000  acres 
of  land,  which  belonged  to  the  heirs  of  S.  T., 
deceased.     The  effect  of  this  conveyance  was 


prive  the  holder  of  all  recourse-  against  the 
drawer  or  endorser,  will  not  subject  "the  agent 
to  his  principal,  to  the  extent  of  the  bill  placed 
in  his  hands  for  collection.     Ibid. 


146.  The  relation  of  principal  and  a"ent  is 
to  execute  the  contract  of  1807,  not  only  as  to  governed  by  the  general  rules  of  law.  founded 
themselves,  but  as  far  as  respected  the  interests    on  reason;  and  if  the  principal  suffers  through 


of  S.  T.,  then  a  minor.  The  parties  filed  their 
bill  to  set  aside  the  contract  of  1807.  and  also 
the  deed  of  1812,  in  the  execution  thereof,  on 
the  ground  that  the  contract  was  entered  into, 
and  the  deeds  were  executed,  through  mistake 
and  ignorance  on  the  part  of  the  plalniifls,  and 
misrepresentation  on  the  part  of  T.  jAJ.  B.  On 
the  trial,  it  was  fully  proved  that  R.  T.  was  a 
minor  when  the  contract  of  1807  was  entered 
into.  The  court  held,  1.  That  with  respect  to 
the  contract  of  1807,  that  being  the  commence- 
ment of  the  defendant's  agency,  the  onus  pro- 
band! was  on  the  complainants  to  show  the  mis- 
representation and  concealment,  and  without 
such  proof  adduced  by  them,  the  court  could 
not  interpose  its  authority  to  set  aside  the  con- 
tract. 2.  That  the  effect  of  that  contract  was 
to  bind  the  widow  according  to  its  terms;  i.  e. 
to  the  extent  of  her  dower  right,  and  the  infants 
to  the  extent  of  the  equity  it  gave  for  a 
liberal  remuneration  of  services  performed. 
3.  But  the  question  arising  under  the  deeds  of 
1812  was  a  different  one.  So  far  as  they  could 
be  considered  a  mere  confirmation  of  the  con- 
tract of  1807,  which  had  been  made  for  them 
by  their  mother,  to  the  extent  above  expressed, 
they  are  binding  on  R.  T.  and  E.  T.,  though  not 
upon  their  infant  brother.  But  so  much'of  the 
contract  of  1812  as  bound  them  farther  than  that 
of  1807.  was  not  the  confirmation  of  an  old,  but 
the  execution  of  an  original  contract.  The  prin- 
ciples of  equity  do  not  annul  such  a  contract, 
executed  between  an  agent  and  his  principals, 
but  they  subject  it  to  a  searching  and  rigorous 
examination.  They  require  the  agent  to  show 
that  he  withheld  no  information  which  his  agency 
enabled  him  to  acquire;  that  his  communica- 
tions to  his  principals  were  full,  as  well  as 
fair.  If  he  cannot  do  this,  the  contract  must 
be  set  aside.  Teakk  v.  Baily,  2  Brockenb.  C 
C.  R.  43. 

144.  A  factor  sells  bills  of  his  principal  to  C, 
on  a  credit,  and  takes  in  payment  a  note  of  a 
previous  date,  having  three  months  to  run, 
drawn  by  A,  and  endorsed  by  B,  who  were  in 
good  credit  at  the  time ;  the  note  was  not  en- 
dorsed by  C.  Held;  that  the  circumstances  of 
the  note  being  of  previous  date,  and  not  endorsed 
by  the  purchaser  of  the  bills,  are  not  of  them- 
selves, per  se,  sutficient  to  outweigh  the  fact 
that  the  drawer  and  endorser  of  the  note  were 
in  good  credit  at  the   time  of  the  transaction 


principal  suffers  through 
the  remissness  or  negligence  of  the  agent,  the 
actual  loss  sustained  by  the  principal,  in  conse- 
quence of  such  misconduct,  is  the  standard  by 
which  his  damages  must  be  measured.     Ibid. 

147.  The  factor  to  whom  commercial  paper 
is  transmitted  for  collection,  but  who  does  not 
m.ake  himself  a  party  by  putting  his  name  upon 
the  paper,  is  an  ordinary  agent,  governed  by  the 
law  which  regulates  the  relations  between  prin- 
cipal and  agent  generally,  and  is  not  subject  to 
the  law  mei chant,  which  relates  to  bills  of  ex- 
change.    Ibid. 

148.  Where  a  commission  merchant  takes  a 
bond  for  a  simple  contract  debt  due  lo  him  for 
goods  sold  on  commission,  ami  includes  in  the 
same  instrument  a  debt  due  to  himself,  he  makes 
himself  answerable  to  his  principal  for  the 
amount  of  the  goods,  as  he  has  deprived  him 
of  the  means  of  pursuing  his  debtor,  by  extin- 
guishing the  debt  due  by  simple  contract.  Jack- 
son V.  Baker,  1  Wash.  C.  C.  R.  394. 

149.  Plaintiff  employed  defendant  to  sell 
goods  on  commission.  He  sold  part,  and  in- 
trusted the  other  part  to  his  clerk:  who  ran  away 
with  the  goods  and  money.  The  agent  was 
liable  for  the  money  received  by  him,  and  lost 
by  the  perfidy  of  his  clerk.  Read  v.  Bertrand, 
4  Wash.  C.  C.  R.  514. 

150.  A  merchant  of  Philadelphia  sent  a  cargo 
of  cofl"ee  to  his  correspondent  in  Bordeaux,  and 
wrote  as  follov.-s:  '-'make  sale  of  the  coffee  im- 
mediately on  arrival,  and  forward  the  returns  in 
the  articles  mentioned  by  the  same  vessel."'  It 
was  the  duty  of  the  agent  to  sell  immediately 
on  arrival,  no  matter  at  what  loss,  if  he  could, 
or  as  soon  as  he  could.  He  hatl  no  right  to  ex- 
ercise a  discretion.  Courcicr  v.'  Riiler,  4  Wash. 
C.  C.  R.  559. 

151..  If  an  agent  disobeys  his  orders,  and 
iiiakes  a  full  and  candid  statement  to  his  prin- 
cipal of  all  the  facts  upon  which  his  judgment 
was  e.vercised,  and  the  latter  makes  no  objection 
to  his  conduct,  or  is  silent  respecting  it,  this 
amounts  to  a  recognition  of  it,  and  will  excuse 
the  agent.     Ibid. 

152.  Where  an  agent  has  in  part  executed  the 
orders  of  his  principal,  and  the  principal  receives 
the  proceeds  of  the  property  sold  by  him,  in 
obedience  to  his  orders,  this  does  not  excuse 
the  agent  for  violations  of  orders  as  to  other  pro- 
perty.    Ibid. 

153.  A  purchase  by  an  agent  will  be  deemed 


Nor  was  it  of  any  consequence  that  the  name  |  a  purchase  for  his  principal,  in  a  court  of  equity, 
ot  U  the  purchaser,  was  not  communicated  by  i  unless  the  agent  has  openlv  and  notoriouslv.  and 
tne  tactoi  to  his  principal,  the  principal  not  |  with  full  notice  to  his  principal,  discharged 
naving  required  it.  Hamilton  et  al.  v.  Cun-  \  himself  from  his  agency.  Baker  v.  Whiling,  3 
Jnne/iam   2  Brockenb.  C.  C.  R.  350.  I  Sumner's  C.  C.  R.  476. 
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4.  Agents,  Witnesses  for  or  against  Principals. 

154.  In  an  action  against  a  principal,  on  a  con- 
tract made  by  an  agent,  such  agent  is  competent 
to  prove  the  contract,  and  the  instructions  from 
his  principal.  Livingston  v.  Swanwick,  2  Dall. 
300. 

155.  The  declarations  of  an  agent  for  the  de- 
fendant, by  whose  orders  insurance  had  been 
made  by  his  principal,  were  not  admitted  to 
prove  the  liability  of  the  principal  for  the  pre- 
mium. Millick  et  al.  v.  Peterson,  2  Wash.  C.  C. 
E.  31. 

156.  The  agent  who  makes  the  insurance, 
after  purging  himself  by  his  voir  dire,  is  a  good 
whness  for  the  assured,  to  prove  matters  respect- 
ing the  policy.  Ruan  v.  Gardner,  1  Wash.  C.  C. 
R.  145. 
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1.  General  Principles. 

1.  In  equity,  the  time  on  which  an  agreement 
is  to  be  performed  may  be  dispensed  with. 
Hepburn  v.Auld,  5  Cranch,  262;  2  Cond.  Rep. 
247. 

2.  Contracts  are  always  to  be  construed  with 
a  view  to  the  real  intentions  of  the  parties. 
United  States  v.  Grundy,  3  Cranch,  337;  1  Cond. 
Rep.  554. 

3.  A  contract  is  a  compact  between  two  or 
more  persons,  and  is  either  e.xecutory  or  exe- 
cuted. An  executory  contract  is  one  in  which 
a  party  binds  himself  to  do  or  not  to  do  a  parti- 
cular thing.  A  contract  executed  is  one  in  which 
the  object  of  the  contract  is  performed,  and  this 
differs  in  nothing  from  grant.  Fletcher  v.  Peck, 
6  Cranch,  87  ;  2  Cond.  Rep.  308. 

4.  Under  a  fair  construction  of  the  constitu- 
tion, grants  are  comprehended  under  the  term 
contracts.     Ibid. 

5.  Where  a  law  is  in  its  nature  a  contract, 
where  absolute  rights  have  vested  under  that 
contract,  a  repeal  of  the  law  cannot  divest  those 
rights.     Ibid. 

6.  A  party  to  a  contiact  cannot  pronounce  his 
own  deed  invalid,  although  the  parly  be  a  sove- 
reign s^ate.  A  grant  is  a  contract  executed. 
Ibid. 

7.  If  a  suit  be  brought  to  sot  aside  a  convey- 
ance obtained  by  fraud,  and  the  fraud  be  clearly 
proved,  the  conveyance  will  be  set  aside  as  be- 
tween the  parties;  but  the  rights  of  third  per- 
son-, who  are  purchasers  without  notice,  cannot 
be  disregarded.     Ibid. 

8.  A  grant  ol  land,  by  name,  in  the  Potowmas, 
superadtiing  the  courses  and  distances  of  the 
lines  thereof,  which  was  reserved,  was  found  to 
exclude  part  of  the  island,  pas.sed   the  whole 


island.     Lodge's  Lessee  v.  Lee,  6  Cranch,  237; 
2  Cond.  Rep.  358. 

9.  A  bond,  executed  in  pursuance  of  articles 
of  agreement,  may,  in  equity,  be  restrained  by 
those  articles.  Finley  v.  Lynn,  6  Cranch,  238 ; 
2  Cond.  Rep.  358. 

10.  A  person  who,  upon  receiving  an  assign- 
ment of  a  share  of  property,  as  a  security  for  a 
debt,  agrees  to  comply  with  the  contract  of  the 
assignor,  with  a  joint  owner  of  the  property,  is 
bound  to  fulfil  that  contract,  although  it  exceed 
in  amount  the  value  of  the  property  transferred 
to  him.  darkens  Exhs.  v.  Carrington,  7  Cranch, 
308;  2  Cond.  Rep.  507. 

11.  A  simple  contract  is  not  merged  in  a 
sealed  instrument,  which  merely  recognises  the 
debt,  and  fixes  the  mode  of  ascertaining  the 
amount.  The  Bank  of  Columbia  v.  Patterson, 
7  Cranch,  299;  2  Cond.  Rep.  501. 

12.  Whenever  a  corporation  aggregate  is  act- 
ing in  the  scope  of  the  legitimate  purposes  of  its 
institution,  all  parol  contracts  made  by  its  autho- 
rized agents,  are  express  promises  of  the  corpo- 
ration, and  all  duties  imposed  upon  them  by  law, 
and  all  benefits  conferred  at  their  request,  raise 
implied  promises,  for  which  an  action  lies.    Ibid. 

13.  The  technical  doctrine  that  a  corporation 
could  not  contract,  except  under  its  seal,  or  in 
other  words,  could  not  make  a  promise,  if  it 
ever  had  been  fully  settled,  must  have  been 
productive  of  great  mischief.  Indeed,  as  soon 
as  the  doctrine  was  established,  that  its  regu- 
larly appointed  agents  could  contract  without 
seal,  it  was  impossible  to  support  it ;  for  other- 
wise those  who  trusted  the  corporation  would  be 
without  remedy.     Ibid. 

14.  Where  A.  agreed  with  the  managersof  a  lot- 
tery to  take  2500  tickets,  giving  approved  security 
on  the  delivery  of  the  tickets,  which  were  speci- 
fied in  a  schedule,  and  deposited  in  books  of  100 
each,  thirteen  of  which  books  were  received  and 
■paid  for  by  him.  and  the  residue  superscribed  by 
him  with  his  name,  and  endorsed  by  the  agents 
of  the  managers,  '-'purchased  and  to  be  taken 
by  A.,"  and  on  the  envelope,  covering  the  whole, 
"A.'s  12  books:"  held,  that  the  property  in  the 
tickets  changed  when  the  selection  was  made 
and  agreed  to,  and  that  they  remained  in  the 
possession  of  the  vendors  merely  as  collateral 
security.  Such  a  contract  is  not  divisible. 
Thompson  \.  Gray.  1  Wheat.  75;  3  Cond.  Rep. 
490. 

15.  An  article  purchased  in  general  terms, 
from  many  of  the  same  description,  if  after- 
wards selected  and  set  apart  with  the  assent  of 
the  parties,  as  the  thing  purchased,  is  as  com- 
pletely identified  and  as  completely  .sold,  as  if  it 
had  been  selected  previous  to  the  sale,  and  spe- 
cified in  the  contract.     Ibid.  83. 

16.  A  deed  was  made  for  lands  in  Virginia,  in 
the  year  1779.  rendering  an  annual  rent  in  cur- 
rent money  of  Virginia  for  ever.  Held,  that  the 
rent  is  to  be  paid  in  specie,  or  other  money 
equivalent  thereto  at  the  date  of  the  deed  ;  and 
the  .same  is  not  to  be  reduced  by  the  scale  of 
depreciation  existing  at  the  date  of  the  deed. 
Faw  \.  Marstellcr,  2  Cranch,  10;  1  Cond.  Rep. 
337. 
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17.  When  the  acts  stipulated  to  be  done,  are  I      24.  Where  there  is  an  agreement  to  dehver  a 
to  be  done  at  ditferent  tin:ies;  the  stipulations  are  I  note,    with  such   endorsers  as  the  other  party 


to  be  construed  as  independent  of  each  other 
Gokhboiough  v.  On;  8  Wheat.  217;  5  Cond. 
Rep.  412. 

18.  The  title  and  claim  of  Charles.  Lord  Bal- 
timore, his  heirs  and  representatives,  to  the  quit- 
vents  reserved  by  the  proprietary  of  the  late 
province  (now  state)  of  iMaryland,  was  extin- 
guished by  the  agreement  between  the  heirs, 
devisees,  and  personal  representatives  of  the 
said  Lord  Baltimore,  and  of  his  son  and  heir, 
Frederick,  Lord  Baltimore,  made  in  1780,  and 
coulirmed  by  an  act  of  parliament  in  1781. 
Cassel,  Adm'r.  ^x.  v.  Carroll,  11  Wheat.  134;  6 
Cond.  Rep.  249. 

19.  The  construction  of  a  written  agreement 
is  a  question  of  law  for  the  determination  of  the 
court,  upon  which  it  is  bound  to  instruct  the 
jury.     Peisch  v.  Dickson,  1  Mason,  9. 

20.  One  proposed  to  the  plaintills,  in  the  pre- 
sence of  the  defendant,  to  ship  them  a  quantity 
of  sugars  belonging  to  him.  in  the  defendant's 
;aands,  on  receiving  an  authority  to  draw  on  plain- 
tiffs for  the  amount.  It  was  thereupon  agreed 
that  the  shipment  should  be  made,  and  the  au- 
thority given,  on  the  defendant's  engaging  by 
letter  to  ship  the  sugars.  The  owner  of  the 
sugars  accordingly  wrote  a  letter  to  defemiant, 
directing  him  to  ship  the  sugars  on  board  such 
vessel  as  he  should  direct,  consigned  to  plainiifTs, 
and  handed  the  letter  to  defendant,  who  wrote 
-agreed  to"  under  the  letter  and  signed  his 
name,  upon  which  the  authority  to  draw  was 
given.  Held,  that  defendant's  undertaking  was 
an  original  part  of  the  transaction,  and  that  the 
consideration,  moving  from  the  plaintitTs  to  the 
owner  of  the  sugars,  which  was  not  e.xpressed 
in  the  letter,  might  be  proved  by  parol,  as  it  did 
not  contradict  the  written  agreement;  and  that 
the  undertaking  of  the  defendant  required  no 
consideration  moving  from  plaintifTs  to  him  to 
support  it.  Rabaud  et  al.  v.  D-Wvlf,  1  Paine, 
580. 

21.  The  owner  of  the  sugars  becoming  insol- 
vent, wrote  to  the  plaintiffs,  informing  them  that 
the  vessel  in  which  he  had  intended  to  take  the 
sugars  would  not  do  so,  and  that  they  were  at 
liberty  to  make  any  arrangements  with  defend- 
ant, for  the  interest  of  all  concerned  :  Held,  that 
this  was  an  authority  under  which  the  plaintiffs 
could  nominate  a  vessel,  and  that  the  defendant 
was  bound  to  ship  the  sugars  in  such  a  vessel, 
if  he  should  not  choose  to  appoint  another. 
lUd. 

22.  The  sugars  were  to  be  shipped  at  New 
York  to  Marseilles :  Held,  that  the  measure  of 
damages,  as  against  defendant,  was  the  value 
of  the  sugars  in  New  York  at  the  time  of  his 
refusal  to  ship  them  according  to  his  contract. 
Ihid. 

23.  He  who  sells  property  on  a  description 
given  by  himself,  is  bound  in  equity  to  make 
good  that  description ;  and  if  it  be  untrue  in  a 
material  pohit,  although  the  variance  be  occa- 
sioned by  mistake,  he  must  still  remain  liable 
"or  that  variance.  M-Ferraii  v.  Taylor  if  Massie, 
J  Cranch,  270 ;  1  Cond.  Rep.  52.'). 


should  approve,  and  the  party  would  avail  him 
self  of  an  offer  to  deliver,  instead  of  an  actual 
performance,  it  is  incumbent  on  him  to  show- 
that  he  hail' offered  the  note  signed,  and  ten 
dered  himself  ready  to  have  it  endorsed  by 
such  person  as  the  other  party  should  name. 
Latapce  v.Pccholicr,  2  Wash.  C.  C.  R.  180. 

25.  The  great  rule  of  interpretation  with  re- 
spect to  deeds  and  contracts  is,  to  put  such  a 
construction  upon  them  as  will  effectuate  the 
intention  of  the  parlies,  if  such  intention  be 
consistent  with  the  principles  of  law.  Hollings- 
worth  V.  Fry,  4  Dall.  .S45. 

26.  If  the  time  for  payment  is  made  a  sub- 
stantial part  of  the  contract,  and  not  a  mere 
formal  circumstance,  and  enters  into  the  essence 
of  the  contract,  it  must  be  observed.     Ibid. 

27.  If  the  agreement  admits  of  another  con- 
struction, the  party  must  use  legal  diligence, 
and  must  not  be  guilty  of  gross  delay.     Ibid. 

28.  A  law  annulling  a  conveyance  is  uncon- 
stitulionalj  because  it  is  a  law  impairing  the  ob- 
ligation ot  contracts,  within  the  meaning  of  the 
constitution  of  the  United  States.  Fletcher  v. 
Peck,  6  Cranch,  87;  2  Cond.  Rep.  308. 

29.  The  separation  of  Alexandria  from  Vir- 
ginia did  not  affect  existing  contracts  between 
individuals.  The  insurance  upon  buildings  in 
Alexandria  did  not  cease  by  the  separation,  al- 
though the  company  by  which  the  insurance 
was  made,  could  only  insure  buildings  in  Vir- 
ginia, Korn  V.  The  Blutual  Insurance  Society, 
6  Cranch,  192;  2  Cond.  Rep.  3^5. 

30.  A  contract,  in  writing,  for  the  sale  of  cer- 
tain specific  goods,  examined,  maiked,  and  set 
aside  for  the  purchaser,  is  not  opened  by  an 
agreement  on  tne  part  of  the  vendor,  to  replace 
or  make  a  deduction  for  such  as,  on  examination, 
may  have  been  broken.  Calhoun  v.  Vecchio,  3 
Wash.  C.  C.  R.  165. 

31.  One  who  has  agreed  to  pay  a  sum  of 
money  out  of  funds  expected  to  come  into  his 
hands,  is  not  excused  from  the  payment,  if,  by 
his  own  default,  the  funds  were  not  received. 
Blight  V.Ashley,  1  Peters'  C.  C.  R.  15. 

32.  Where  two  of  three  assignees  of  a  bank- 
rupt enter  into  an  agreement  in  the  absence  of 
the  third,  the  contract  is  not  binding  upon  him, 
unless  he  had  previously  authorized,  or  subse- 
quently ratified  it.     Ibid. 

33.  The  agreement  of  the  assignees  of  a 
bankrupt  to  give  a  preference  to  a  particular 
creditor,  is  not  valid  without  the  assent  of  the 
commissioners  and  a  certain  proportion  of  the 
creditors.     Ibid. 

34.  The  agreement  of  the  parties  may  control 
the  general  operation  of  law,  but  the  agree- 
ment must  be  clear,  and  incapable  of  doubtful 
import.  Johnson  v.  The  Lady  Walterstorff,  1 
Adm.  Decis.  215. 

35.  An  agreement  in  the  shipping  articles, 
that  no  oflncer  or  seaman  should  demand  or  be 
entitled  to  his  wages,  or  any  part  thereof,  until 
the  return  of  the  vessel  to  the  port  of  outfit, 
does  not  amount  to  a  guarantee  on  the  part  of 
the  mariner,  that  the  vessel  shall  arrive ;  but  is 
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merely  an  agreement  that  such  wages  as  were 
legally  due  at  a  foreign  port  should  be  paid  only 
at  the  port  of  outfit.     Ibid. 

36.  Where  a  contract  for  the  sale  of  lands  has 
been  in  part  executed,  by  a  conveyance  of  part 
of  the  land;  and  the  vendor  is  unable  to  convey 
the  resiilue,  a  court  of  equity  will  decree  the 
repayment  of  a  proportionate  part  of  the  pur- 
chase-money. Pratt  V.  Law  et  al.,  9  Cranch, 
456;  3  Cond.Rep.  460. 

37.  An  agreement,  made  in  distress  at  sea, 
fixing  the  compensation  for  relief,  will  not  be 
supported.  Cowell  v.  The  Brothers,  Bee's  D.  C. 
R.  136.     Schutz  et  al.  v.  The  Nancy.     Ibid.  139. 

38.  Parties  agreeing  to  refer  a  question  to  their 
respective  governments,  are  concluded  by  the 
decision  of  the  ministers  of  those  governments 
resident  here  :  and  such  decision  is  sufficiently 
proved  by  a  letter  from  the  consul-general  of  the 
party  against  whom  the  decision  is,  stating  what 
the  ministers  had  ordered  him  to  communicate 
as  their  decision.  Gcrnon  et  al.  v.  Cochrane^ 
Marshal,  Bee's  D.  C.  R.  209. 

39.  A  offered  to  purchase  of  B  two  or  three 
hundred  barrels  of  flour,  to  be  delivered  at 
Georgetown,  District  of  Columbia,  by  the  first 
water,  and  to  pay  for  them  nine  dollars  and  fifty 
cents  per  barrel,  and  to  the  letter  containing 
this  proposition,  required  an  answer  by  the  re- 
turn of  the  wagon  by  which  this  letter  was  sent. 
The  wagon  was  at  that  time  in  the  service  of  B. 
and  employed  by  him  in  carrying  flour  from  his 
mill  to  Harper's  Ferry,  near  to  the  place  where 
A  then  was.  His  ofier  was  accepted  by  B,  in  a 
letter  sent  by  the  fii'st  regular  mail  to  George- 
town, and  was  received  by  him  at  that  place. 
No  answer  was  ever  sent  to  Harper's  Ferry. 
Held,  that  this  acceptance,  communicated  at  a 
different  place  from  that  indicated  by  A,  imposed 
no  obligation  binding  upon  him.  Eliason  et  al. 
v.HensIiaiu,  4  Wheat.  225;  4  Cond.  Rep.  433. 

40.  An  offer  of  a  bargain  by  one  person  to  an- 
other, imposes  no  obligation  on  the  former,  un- 
less it  is  accepted  by  the  latter,  according  to  the 
terms  in  which  the  offer  is  made.  A  qualifica- 
tion of,  or  departure  from  these  terms,  invalid- 
ates the  ofler,  unless  the  same  be  agreed  to  by 
the  party  who  made  it.     Ibid. 

41.  Where  an  agreement  embraces  a  number 
of  distinct  subjects,  which  admit  of  being  sepa- 
rately executed  and  closed,  it  must  be  taken 
distributively ;  each  subject  being  considered  as 
forming  the  matter  of  the  agreement,  is  closed. 
Perkins  \.  Hart,  11  Wheat. ^237;  6  Cond.  Rep. 
287. 

42.  Ili,is  a  principle  of  equity,  that,  when  an 
instrument  is  drawn  and  executed,  which  pro- 
fesses, or  is  intended  to  carry  into  execution  an 
agreement,  whether  in  writinir  or  by  parol,  pre- 
viously entered  into,  but  which,  by  mistake  of 
the  draftsman,  either  in  fact  or  law  does  not  ful- 
fil, or  which  violates  the  manifest  intention  of 
the  parties  to  the  agreement,  e([nity  will  correct 
the  mistake,  so  as  to  produce  a  conformity  of  the 
instrument  to  the  agreement.  Hunt  wRousma- 
Titer's  Adm''r.,  1  Peters,  13. 

43.  The  execution  of  instruments,  fairly  and 
legally  entered    into,   is  one   of    the   peculiar 


branches  of  equity  jurisdiction ;  and  a  court  of 
equity  will  compel  a  delinquent  party  to  perform 
his  agreement,  according  to  the  terms  of  it,  and 
to  the  manifest  intention  of  the  parties.     Ibid. 

44.  So,  if  the  mistake  exist,  not  in  the  instru- 
ment, which  is  intended  to  give  efl'ect  to  the 
agreement,  but  in  the  agreement  itself,  and  is 
clearly  proved  to  have  been  the  result  of  igno- 
rance of  some  material  fact,  a  court  of  equity 
will  in  general  grant  relief,  accoriiing  to  the 
nature  of  the  particular  case  m  which  it  is  sought. 
Ibid. 

45.  If  an  agreement  was  not  founded  on  a 
mistake  of  any  material  fact,  and  if  it  was  exe- 
cuted in  strict  conformity  with  itself,  it  would 
be  unprecedented  for  a  court  of  equity  to  de- 
cree another  security  to  be  given,  different  from 
that  which  had  been  agreed  upon,  or  to  treat  the 
case  as  if  such  other  security  had,  in  fact,  been 
agreed  upon  and  executed.     Ibid. 

46.  Courts  of  equity  may  compel  parties  to 
execute  their  agreements,  but  they  have  no 
power  to  make  agreements  for  them.  The  death 
of  one  of  the  parties,  and  the  consequent  ineffi- 
ciency of  a  security  selected  and  intended  to  be 
valid  and  complete,  but  which  was  not  so,  will 
not  give  the  right  of  interference.     Ibid. 

47.  A  mistake  arising  from  ignorance  of  law, 
is  not  a  ground  for  reforming  a  deed  founded  on 
such  mistake,  except  in  some  few  cases,  and 
those  of  peculiar  characters.     Ibid.  15. 

48.  When  property  conveyed  in  trust,  to  be 
sold  at  public  auction,  had  been  soki  by  private 
contract,  and  the  property  was  afterwards  offered 
for  sale  in  the  manner  prescribed  by  the  deed  of 
trust,  for  the  purpose  of  making  a  title  to  the 
private  purchaser,  at  which  time  more  was  bid 
for  the  same  than  the  amount  for  which  it  had 
been  privately  contracted  to  be  sold,  the  pur- 
chaser by  private  contract,  to  whom  possession 
Vvas  delivered  at  the  price  agreed  on,  cannot  al- 
lege that  the  sale  was  void,  since,  whatever  may 
be  the  liability  of  the  cestui  que  trust  to  those 
interested  in  the  proceeds  of  the  sale,  for  the 
amount  offered  at  auction,  it  is  not  an  objection 
on  the  part  of  the  purchaser,  to  release  him  from 
his  contract.  Grcenleaf  v.  Queen  et  al.,  1  Peters, 
136. 

49.  Where  the  vendee  of  real  estate  had  pur- 
chased it,  subject  to  the  dower  of  the  widow, 
of  which  dower  he  might  have  been  informed 
if  he  had  used  proper  diligence,  a  court  of  equity 
will  not  interfere  to  release  the  vendee,  but  will 
leave  him  to  such  legal  remedy  as  he  may  be 
entitled  to,  in  case  his  title  should,  at  any  future 
time,  be  disturbed.     Ibid.  147. 

50.  Whore  no  specific  time  is  fixed  by  the 
contract  for  the  payment  of  money  by  one  party 
to  another,  in  judgment  of  law  the  same  is  pay- 
able on  demand.  The  Bank  of  Columbia  v. 
IIa'j;ner,  1  Peters,  464. 

51.  In  contracts  for  the  sale  of  lands,  by  which 
one  agrees  to  purchase,  and  the  other  to  convey, 
the  undertakings  of  the  respective  parties  are 
always  dependent,  unless  a  contrary  intimation 
clearly  appears.     Ibid. 

52.  Althoniih  many  nice  distinctions  are  to  be 
found  in  the  books,  upon  the  questiouj  whether 
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the  covenants  or  promises  of  the  respective  par- 
ties to  the  contract,  are  to  be  considerect  inde- 
pendent or  dependent,  yet  it  is  evident  the  inti- 
mations of  courts  have  strongly  favoured  the 
latter  construction,  as  being  obviously  the  most 
just.     Ibid.  465. 

53.  The  time  fixed  for  the  performance  of  a 
contract  is,  at  law,  deemed  the  essence  of  the 
contract,  and  if  the  seller  is  not  ready  and  able 
to  perform  his  part  of  the  agreement  on  that 
day,  the  purchaser  may  elect  to  consider  the 
contract  at  an  end.  But  equity,  which  from  its 
peculiar  jurisdiction  is  enabled  to  examine  into 
the  cause  of  delay  in  completing  a  purchase, 
and  to  ascertain  how  far  the  day  named  was 
deemed  material  by  the  parties,  will,  in  certain 
cases,  carry  the  agreement  into  execution,  al- 
though the  time  appointed  has  elapsed.     Ibid. 

54.  Upon  a  deposit  being  made  in  the  Bank 
of  the  Commonwealth  of  Kentucky,  the  cashier 
gave  under  his  hand  a  certificate  that  there  had 
been  "deposited  to  the  credit  of  \V.  P.  &  W. 
S7730.8],  which  is  subject  to  their  order  on  the 
presentation  of  this  certificate."  The  deposit 
was  made  in  the  notes  of  the  bank,  and  when 
the  same  were  deposited,  and  when  demand  of 
payment  was  made,  the  notes  were  passing  at 
one-half  their  nominal  value.  When  the  certi- 
ficate was  presented  to  the  bank,  the  cashier 
offered  to  pay  the  amount  in  the  notes  of  the 
bank,  but  they  refused  to  receive  payment  in 
any  thing  but  gold  or  silver.  The  language  of 
the  certificate  is  expressive  of  a  general,  not  a 
specific  deposit ;  and  the  act  of  incorporation  is 
express,  that  the  bank  shall  pay  and  redeem 
their  bills  in  gold  or  silver.  The  transaction, 
then,  was  equivalent  to  receiving  and  depositing 
the  gold  or  silver;  if  the  bank  did  not  so  under- 
stand it  they  might  have  refused  to  receive  it, 
and  the  plaintiffs  would  certainly  have  recovered 
the  gold  and  silver,  to  the  amount  upon  the  face 
of  the  bills.  The  Bank  of  the  Commonwealth  of 
Keiituckx)  V.  Wistar  ct  al..  2  Peters,  318. 

55.  By  the  comity  of  nations,  the  law  of  a 
foreign  country  where  the  contract  is  made  or 
discharged,  is  considered  by  the  tribunals  of 
other  nations  as  the  law  of  the  contract,  and 
they  will  decide  according  to  such  law.  Golden 
V.  Prince,  3  Wash.  C.  C.  R.  313. 

56.  Excess  of  price  over  value,  if  the  con- 
tract be  free  from  imposition,  is  not  of  itself  suf- 
ficient to  prevent  a  decree  for  a  specific  perform- 
ance. But  though  it  will  not,  standing  alone, 
prevent  a  court  of  chancery  enforcing  a  contract. 
It  is  an  ingredient  which,  associated  with  others, 
will  contribute  to  prevent  the  interference  of  a 
court  of  equity.  Cathcart  et  al.  v.  Robinson,  5 
Peters,  264. 

57.  The  difference  between  that  degree  of 
unfan-ness  which  will  induce  a  court  of  equity 
to  interfere  actively,  by  setting  aside  a  contract, 
and  that  which  will  induce  a  court  to  withhold 
Its  aid,  is  well  settled.  It  is  said  that  the  plain- 
tiff must  come  into  court  with  clean  hands,  and 
that  a  defendant  may  resist  a  bill  for  specific 
perlormance,  by  showing  that  under  the  circum- 
stances the  plaintiff  is  not  entitled  to  the  relief 
he  asks.   Omission  or  mistake  in  the  agreement, 
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or  that  it  is  unconscientious  or  unreasonable,  or 
that  there  has  been  concealment,  misrepresenta- 
tion, or  any  unfairness,  are  enumerated  among 
the  causes  which  will  induce  the  court  to  refuse 
its  aid.  If  to  any  unfairness  a  great  inequality 
between  the  price  and  value  be  added,  a  court 
of  chancery  will  not  afford  its  aid.     Ibid. 

58.  The  contract  between  the  parties  con- 
tained a  stipulation  that  the  j)ayment  of  the 
purchase-money  of  the  property,  "should  be  se- 
cured by  the  execution  of  a  deed  of  trust,  on 
the  whole  amount  of  a  claim  the  purchaser  had 
on  the  United  States.  The  penalty,  which  was 
to  be  paid  on  the  non-performance  of  the  con- 
tract, being  substituted  for  the  purchase-money, 
it  should  retain  the  same  protection.     Ibid. 

59.  Whatever  may  be  the  inaccuracy  of  ex- 
pression, or  the  inaptness  of  the  words  used  in 
an  instrument,  in  a  leg-al  view,  if  the  intention 
to  pass  the  legal  title  to  property  can  be  clearly 
discovered,  the  court  will  give  effect  to  it,  and 
construe  the  words  accordingly.  Tienian  et  al. 
V.  Jac/cson,  5  Peters,  580. 

60.  A  note  to  pay  money  generally,  is  a  note 
to  pay  in  legal  currency,  and  the  right  to  dis- 
charge it  with  a  particular  paper  is  an  extrinsic 
circumstance,  depending  on  its  being  due  to  the 
person  or  body  corporate  responsible  for  the 
paper,  Avhich  right  is  terminated  by  a  transfer 
of  the  debt.  United  States  v.  Robertson,  5  Peters, 
641. 

61.  An  agreement  by  the  president  and  cashier 
of  the  Bank  of  the  United  States,  that  the  en- 
dorser of  a  promissory  note  shall  not  be  liable 
on  his  endorsement,  does  not  bind  the  bank.  It 
is  not  the  duty  of  the  cashier  and  president  to 
make  such  contracts,  nor  have  they  the  povrer 
to  bind  the  bank,  except  in  the  discharge  of 
their  ordinary  duties.  All  discounts  are  made 
under  the  authority  of  the  directors,  and  it  is 
for  them  to  fix  any  conditions  which  may  be 
proper  in  loaning  money.  Bank  of  the  U.  S.  v. 
Dunn.  6  Peters,  51. 

62.  After  a  suit  was  instituted  in  the  circuit 
court  of  the  United  States,  of  Maryland,  by  citi- 
zens of  Louisiana,  against  a  citizen  of  Maryland, 
the  defendant  obtained  the  benefit  of  the  insol- 
vent laws  of  the  state.  A  judgment  was  after- 
wards confessed  by  the  defendant,  in  favour  of 
the  plaintiff,  for  a  sum  certain,  and  by  consent 
ot  the  parties,  a  memorandum  was  entered  of 
record  :  "  this  judgment  is  subject  to  the  legal 
operation  of  the  defendant's  discharge  under  The 
insolvent  laws  of  jNIaryiand."  By  the  court: 
the  sole  effect  of  this  agreement  is  to  save  to 
the  party  whatever  rights  he  may  claim  from 
the  legal  operation  of  the  insolvent  laws  of  the 
state  of  Maryland.  It  neither  admits  their  va- 
lidity, nor  varies  any  rights  of  the  plaintifis,  if 
they  are  entitled  to  them.  Boyle  v.Zacharie  and 
Turner,  6  Peters,  635. 

63.  N.  stipulated  in  certain  articles  of  agree- 
ment to  transport  and  dehver  by  the  steamboat 
Paragon  to  R..  a  certain  quantity  of  subsistence 
stores,  supposed  to  amount  to  three  thousand 
seven  hundred  barrels,  for  the  use  of  the  United 
States ;  in  consideration  whereof  R.  agreed  to 
pay  to  N.,  on  the  delivery  of  the  stores  at  St. 
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Louis,  at  a  certain  rate  per  barrel,  one-half  in 
specie  funds,  or  their  equivalent,  and  the  other 
half  to  be  paid  in  Cincinnati,  in  the  paper  of 
banks,  current  there  at  the  period  of  the  deli- 
very of  the  stores  at  St.  Louis.  Under  the 
agreement  was  the  following  memorandum :  "  It 
is  understood  that  the  payment  to  be  made  in 
Cincinnati  is  to  be  in  the  paper  of  the  Miami 
Exporting  Company,  or  its  equivalent.'"'  The 
court  erred  in  refusing  to  instruct  the  jury,  that 
the  plaintiffs  could  only  recover  the  stipulated 
price  for  the  freight  actually  transported,  and 
that  they  were  entitled  to  no  more  than  the 
specie  value  of  the  notes  of  the  Miami  E.xport- 
ing  Company  Bank,  at  the  time  that  payment 
should  have  been  made  at  Cincinnati.  The 
specie  value  of  the  notes,  at  the  time  they 
should  have  been  paid,  is  the  rule  by  which 
such  damages  are  to  be  estimated.  Robinson  v. 
JSToWc'.s  Administrators,  8  Peters.  181. 

64.  The  plaintiff,  the  owner  of  the  steamboat, 
was  not  entitled  under  the  contract  to  recover  in 
damages  more  than  the  stipulated  price  for  the 
freight  actually  transported.  If  R.  had  bound 
himself  to  deliver  a  certain  number  of  barrels, 
and  had  failed  to  do  so,  N.  would  have  been  en- 
titled to  damages  for  such  failure;  but  a  fair 
construction  of  the  contract  imposed  no  such 
obligation  on  R.     Ibid. 

65.  There  is  no  pretence  that  R.  did  not  de- 
liver the  whole  amount  of  freight  in  his  posses- 
sion, at  the  places  designated  in  the  contract. 
In  this  respect,  as  well  as  in  every  other  in  re- 
ganl  to  the  contract,  he  seems  to  have  acted  in 
good  faith.  And  he  was  unable  to  deliver  the 
number  of  barrels  supposed,  either  through  the 
loss  stated,  or  an  erroneous  estimate  of  the  quan- 
tity. But  to  exonerate  R.  from  damages  on  this 
ground,  it  is  enough  to  know  that  he  did  not  bind 
himself  to  deliver  any  specific  amount  of  freight. 
The  probable  amount  is  stated,  or  supposed,  in 
the  agreement,  but  there  is  no  undertaking  as  to 
the  quantity.     Ibid. 

66.  The  general  principle  adopted  by  civilized 
nations  is,  that  the  nature,  validity,  and  interpre- 
tation of  contracts,  are  to  be  governed  by  the 
laws  of  the  country  where  the  contracts  are 
made,  or  to  be  performed.  But  the  remedies 
are  to  be  governed  by  the  laws  of  the  country 
where  the  suit  is  brought,  or,  as  it  is  compen- 
diously expressed,  by  the  lex  fori.  Becau.se  an 
action  of  covenant  will  lie  in  Kentucky,  on  an 
unsealed  instrument,  it  will  not  lie  in  another 
state,  where  covenant  can  only  be  brought  on 
an  instrument  under  seal.  The  U.  S.  v.  Doually, 
8  PeteTs,  361. 

67.  A  contract  was  made  by  Orr  for  the  deli- 
very of  rations  for  the  use  of  the  troops  of  the 
United  States,  '''thirty-days'  notice  being  given 
of  the  post  or  place  where  the  rations  may  be 
wanted."  In  an  action  on  a  bond  with  sureties, 
for  a  balance  claimed  to  be  due  to  the  United 
States  by  the  contractor,  the  United  States  intro- 
duced the  testimony  of  a  Mr.  Abbot,  ami  proved 
by  him,  that  at  the  time  when  contracts  were 
made  for  the  supply  of  the  United  States  troops, 
the  contractors  (as  he  believed)  were  then  in- 
formed of  the  fixed  posts  within  tlie  limits  of  the 


contract,  and  the  number  of  troops  there  sta- 
tioned ;  and  that  rations  w  ere  to  be  regularly 
supplied  by  such  contractor,  according  to  the 
number  of  troops  so  stationed  at  such  places; 
and  that  the  contractor  was  informed  he  was  to 
continue  so  to  do,  without  any  other  notice  so  to 
do;  and  that  special  requisitions  and  notices  of 
thirty  days  would  be  made  and  given,  for  all 
other  supplies,  at  other  jjlaces  or  posts,  and  for 
any  change  in  the  quantity  of  supplies  which 
might  become  necessary  at  the  fixed  posts,  from 
a  change  in  the  number  of  troops  stationed  at 
such  fixed  posts;  and  that  such  was  the  under- 
standing at  the  war  department,  in  settling  the 
accounts  of  the  contractors.  But  he  did  not 
know  of  any  verbal  explanation  between  the 
secretary  of  war  and  Orr,  on  this  subject,  speci- 
fying any  thing  more  or  less  than  what  the  con- 
tract specified ;  and  he  did  not  know  that  there 
had  been  any  submission  or  agreement  of  con- 
tractors to  such  a  construction  of  their  contracts, 
but  that  such  was  the  rule  adopted  by  the  ac- 
counting officers,  in  settling  the  accounts  of  con- 
tractors. The  defendant,  among  other  things, 
introduced  evidence  to  show  that  the  contractor 
always  insisted  on  the  necessity  of  requisitions 
and  notices,  according  to  the  terms  of  the  con- 
tract, for  supplies  at  all  posts,  before  he  could  be 
charged  with  a  failure;  and  also,  to  show  the 
custom  of  making  requisitions,  and  giving  such 
notices  for  supplies  at  all  posts  where  provisions 
were  required,  and  without  regard  to  their  being 
old  established  posts,  or  new  ones  established 
after  the  contract.  After  the  whole  evidence 
was  closed,  the  attorney  for  the  United  States 
prayed  the  court  to  instruct  the  jury,  ''that  it 
was  competent  for  them  to  infer  from  the  said 
evidence,  that  the  contractor,  in  supplying  the 
fixed  posts  as  he  had  before  done  under  his 
former  contract,  and  knowing  thereby  the  num- 
ber of  rations  there  required,  dispensed  with 
any  special  requisition  and  notice,  in  relation  to 
such  supplies  to  said  posts;  and  in  case  of 
failure  to  supply  such  posts,  according  to  usage 
and  knowledge,  the  contractor  is  liable  under 
the  bond  and  contract  upon  which  this  action  is 
founded."  The  circuit  court  refused  to  give 
this  instruction;  and  the  question  before  the  su- 
preme court  on  a  writ  of  error  was,  whether  it 
ought  to  have  been  given.  Held,  that  there  was 
no  error  in  the  refusal  of  the  circuit  court  to  give 
the  instruction.  The  U.  S.  v.  Joiies,  Adminis- 
trator, 8  Peters,  399. 

68.  R.  executed  a  bond  to  D.,  conditioned  that 
he  would  make  him  a  fair  and  indisputable  title 
to  a  certain  tract  of  land,  on  or  before  the  1st  of 
January,  1795;  and  if  no  conveyance  was  then 
made,  that  R.  would  stand  indebted  to  D.  in  a 
certain  sum  of  money,  being  the  sum  acknow- 
ledged to  be  paid  to  R.  at  the  time  of  the  con- 
tract. By  the  court :  No  other  just  interpreta- 
tion can,  under  the  circumstances,  be  put  upon 
this  language,  than  that  the  parties  intended  that 
R.  should  perfect  his  title  to  the  land  by  a  patent, 
and  should  make  a  conveyance  of  an  indisput- 
able title  to  D.,  on  or  before  the  first  of  January, 
1795  ;  and  if  not  then  made,  the  contract  of  sale 
was  to  be  deemed  rescinded,  and  the  forty-five 
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pounds  purchase-money  was  to  be  repaid  to  D. 
Holt  and  Wise  v.  Rogers,  8  Peters,  420. 

69.  The  brig  Ann,  of  Boston,  on  a  voyage 
fronn  New  Orleans  to  Madeira,  &c.,  was  un- 
lawfully captured  by  a  part  of  the  Portuguese 
squadron,  and  was,  with  her  cargo,  condemned. 
Upon  the  remonstrance  of  the  government  of  the 
United  States,  the  claim  of  the  owner  for  this 
capture  was,  on  the  19th  of  January,  1832,  ad- 
mitted by  the  government  of  Portugal,  to  an 
amount  exceeding  S38.000,  one-fourth  of  which 
was  soon  after  paid.  On  the  27th  .January,  1832, 
the  owner  of  the  Ann  and  cargo,  neither  of  the 
parties  knowing  of  the  admission  of  the  claim 
by  Portugal,  made  an  agreement  with  the  appel- 
lant, to  allow  him  a  sum  a  little  below  one-third 
of  the  whole  amount  of  the  sum  admitted,  as 
commissions,  he  agreeing  to  use  his  utmost 
efforts  for  the  recovery  thereof.  At  the  time  of 
this  agreement,  which  \ras  under  seal,  the  owner 
of  the  Ann,  H.,  was  indebted  to  the  appellant, 
A.,  S268,  for  services  rendered  to  him  in  the 
course  of  a  commercial  agency  for  him.  In  the 
contract  it  was  agreed  that  this  claim  should  be 
released.  Under  the  contract,  A.  received  the 
one-fourth  of  the  amount  admitted  to  be  due  to 
H.  by  Portugal,  and  H.  filed  a  bill  in  the  circuit 
court  of  Rhode  Island,  to  have  the  contract  re- 
scinded and  delivered  up  to  be  cancelled,  and 
the  money  received  to  be  paid  to  him  without 
deductions.  The  court  made  a  decree  in  favour 
of  H.,  on  the  payment  of  the  S268  and  interest. 
The  supreme  court  affirmed  the  decree  of  the 
circuit  court,  being  of  opinion  that  the  agree- 
ment had  been  entered  into  by  both  parties  to  it 
under  a  mistake,  antl  under  an  entire  ignorance 
of  the  allowance  of  the  claim  by  the  Portuguese 
government.  It  was  without  consideration."  Ser- 
vices long  and  arduous  were  contemplated,  bnt 
the  object  of  these  services  had  been  attained. 
Allen  V.  Hammond,  1 1  Peters,  70. 

70.  A  vendor  is  bound  to  know  that  he  actu- 
ally has  what  he  professes  to  sell.  And  even 
though  the  subject-matter  of  a  contract  be  liable 
to  a  contingency,  which  may  destroy  it  imme- 
diatel)',  if  the  contingency  has  happened  the 
contract  will  be  void.     Ihid. 

71.  If  a  life-estate  in  land  is  sold,  and,  at  the 
time  of  the  sale,  the  estate  is  terminatetl  by  the 
death  of  the  person  in  whom  the  right  vested, 
a  court  of  equity  will  rescind  the  purchase. 
Ibid. 

72.  If  any  one  is  bound  to  do  a  particular 
thing,  he  must  either  do  it  or  offer  to  do  it ;  and 
if  no  objections  are  made,  he  must  show  that  he 
made  a  tender  in  a  resrular  manner.  Bli<rlit  v. 
Ashley,  1  Peters'  C.  C.  R.  16. 

73.  If  an  agreement  to  pay  a  debt  is  valid 
and  subsisting,  its  legality  and  justice  cannot  be 
denied,  without  strong  and  substantial  evidence 
to  support  such  denial.     Ibid. 

_  74.  A  copartner  ma}-,  by  an  agreement,  bind 
his  associates  in  relation  to  partnership  concerns, 
because  each  partner  is  interested  in  the  partner- 
ship effects.  But  this  principle  does  not  apply 
to  persons  acting  under  a  delecated  authority, 
and  more  especially  when  the  act  is  not  within 
the  scope  of  their  authority.     Ibid. 


75.  Part  performance  has  no  other  effect  ex- 
cept that  the  plaintiff  is  thereby  let  in  to  prove 
that  part  of  the  agreement  is  not  confessed, 
aliunde.     Ibid. 

76.  If  the  agreement  admitted  in  the  answer 
differs  from  that  stated  in  the  bill,  the  plaintiff 
cannot  have  a  decree,  unless  he  can  prove  the 
agreement  alleged  by  him,  aliunde.  Thompson 
V.  Wood,  1  Peters'  C.  C.  R.  380. 

77.  It  is  no  excuse  for  non-performance  of  a 
contract  to  deliver  '•  prime,"  "first  class'"  teas  in 
Canton,  that  the  season  of  the  year  when  the 
teas  were  to  have  been  delivered,  was  unfavour- 
able to  the  best  teas  being  at  market.  Gilpins 
V.  Conscqua,  I  Peters'  C.  C.  R.  86. 

78.  The  defendant  contracted  to  deliver  a  cer- 
tain number  of  boxes  of  teas,  of  first  class,  at 
stipulated  prices.  A  subsequent  agreement  to 
diminish  the  quantity  and  price  does  not  excuse 
his  violating  the  contract  as  to  qualitv.  Youqiia 
V.Nixon  et  al,  1  Peters'  C.  C.  R.  22]'. 

79.  Prize-money  must  be  distributed  according 
to  some  written  agreement  of  the  parties,  other- 
wise it  is  distributable  according  to  the  4th  sec- 
tion of  the  prize  act  of  20th  June,  1812,  ch.  107. 
The  Dash,  1  Mason's  C.  C.  R.  4. 

SO.  Where  a  sale  of  goods  is  made,  and  they 
are  delivered,  and  an  agreement  is  afterwards 
made  to  rescind  the  contract,  the  contract  is  not 
completely  rescinded  until  the  goods  are  re-de- 
livered. Miller  v.  Smilh,  1  Mason's  C.  C.  R. 
437. 

81.  Where  an  agreement  is  made  to  lend 
money,  and  to  take  collateral  security  on  pro- 
perty, and  by  a  mistake  a  power  of  attorney  only 
is  taken,  and  the  party  dies,  equity  will  relieve 
the  creditor,  and  enforce  the  original  agreement 
against  the  administrators,  where  the  estate  is 
solvent.  Hunt  v.  Emiis,  Adnir.,  2  Mason's  C. 
C.  R.  244. 

82.  A  sale  was  made  of  a  farm,  upon  a  con- 
tract of  so  much  per  acre,  to  be  ascertained  by 
measurement.  Afterwards,  the  parties  agreed 
to  waive  any  measurement,  and  the  vendee  took 
the  farm  at  the  gross  sum  of  S2500,  supposing 
it  to  contain  fifty  acres,  from  the  representations 
of  the  vendor;  and  in  the  deeds  of  conveyance 
the  land  was  said  to  contain  forty-seven  acres 
and  a  half,  '-'more  or  less."  Held,  that  qs  the 
vendor  was  not  guilty  of  any  fraudulent  misre- 
presentation, but  expressed  his  bona  fide  belief, 
the  vendee  was  not  entitled  to  any  relief  in 
equity,  although  the  quantity  turned  out,  upon 
subsequent  measurement,  to  be  forty  and  a 
half  acres  onl)-,  each  party  having  been  well 
acquainted  with  the  local  boundaries  of  the 
farm.     Stcbbins  v.  Eddy,  4  Mason's  C.  C.  R.  414. 

83.  Maine. — A  purchased  ninety-nine  hun- 
dredths of  a  tract  of  land  of  one  hundred  acres, 
belonging  to  the  state,  under  a  settler,  and  the 
state  granted  one  hundred  acres  to  the  settler, 
and  the  settler  had  granted  one  acre  to  B. 
Afterwards,  A  obtained  from  the  state,  with  full 
knowledge  of  B's  title,  a  grant  of  the  \yhole 
land,  the  same  being  excepted  in  the  deed  of 
the  settler  to  him.  Held,  that  B  was  entitled, 
in  equity,  to  have  one  acre  conveyed  to  him. 
Dunlap  V.  Stetson,  4  Mason's  C.  C.  R.  349. 


129 


AGREEMENT. 


General  Principles. 


84.  It  is  essential  to  the  validity  of  a  contract, 
that  the  parties  to  it  slioukl  have  consented  to 
the  same  subject-matter  in  the  same  sense  :  they 
must  have  contracted  ad  idem.  Hazard  v.  New 
England  Marine  Ins.  Co.,  1  Sumner's  C.  C.  R. 
218. 

85.  To  sustain  the  vendee's  allegation  that  the 
contract  was  abandoned  by  implication,  the  con- 
duct of  the  vendor  ought  to  be  such  as  to  justify 
a  reasonable  man  in  believing  that  he  acqui- 
esced. Garnett  v.  3Iason  et  al.,  2  Brockenb.  C. 
C.  R.  185. 

86.  If  money  is  to  be  paid,  or  any  act  to  be 
done  on  a  certain  day,  and  at  a  certain  place, 
the  legal  time  of  performance  is  the  last  conve- 
nient hour  of  the  day  for  transacting  business. 
But  if  the  parties  meet  at  any  part  of  the  day, 
a  tender  and  refusal  at  the  time  of  meeting  are 
sufficient.  Savory  v.  Goe,  3  Wash.  C.  C.  R. 
140. 

87.  Action  to  recover  the  stipulated  price  of 


Crawford  v.  The  William  Fenn,  3  Wash.  C.  C.  R. 
484. 

92.  Contracts  made  with  prisoners  of  war,  in 
the  enemy's  country,  for  subsistence,  are  binding. 
Ibid. 

93.  The  defendant  accepted  an  order  to  pay 
certain  debts  out  of  the  proceeds  of  a  bill  of 
exchange,  which  bill  was  protested  for  non-pay- 
ment. The  plaintift' declared  upon  this  promise. 
The  bill  had  not  been  paid.  The  promise  was 
at  an  end.  The  plaintiff  failed  in  his  action,  so 
far  as  it  was  fo«nded  on  the  promise.  Hutz  v. 
Karlhavse,  4  Wash.  C.  C.  R.  1. 

94.  Where  the  defendant  promised  to  account 
for  the  proceeds  of  a  bill  of  exchange  remitted 
to  him,  as  soon  as  the  fate  of  the  bill  should  be 
decided;  the  clear  meaning  of  the  undertaking 
was  to  pay,  provided  the  bill  should  be  paid. 
Ihid. 

95.  Where  one  of  three  partners  entered  into 
an  agreement  under  hand  and  seal  in  the  name 


a  quantity  of  looking-glass,  which  the  plaintiff  of  the  partnership,  for  the  sale  of  lands,  with  the 
advertised  as  white  glass  of  a  superior  quality.  |  consent  of  the  other  partners,  either  expressly 
and  which  the  defendant  purchased  after  having 
particularly  examined  the  same,  signing  an 
agreement  stating  the  purchase,  and  the  price 
to  be  paid  on  taking  the  glass  away.  On  the 
following  day  one  of  the  defendants  returned, 
re-examined  the  glass,  and  said  it  was  of  infe- 
rior quality,  and  refused  to  comply  with  the 
agreement  of  the  preceding  day.  The  glass 
was,  in  fact,  of  very  inferior  quality.  The  court 
held,  that  the  defendants  having  examined  the 
glass,  and  given  the  agreement  to  purchase  it, 
they  could  not  afterwards  claim  to  be  relieved 
from  the  bargain,  by  the  discovery  that  the  qua- 
lity of  the  glass  was  inferior,  and  that  it  was  not 
worth. the  price  they  agreed  to  pay  for  it.  Cal- 
houn V.  Vechie  ei  al,  3  Wash.  C.  C.  R.  165. 

88.  The  statement  of  the  quality  of  the  glass 
in  the  advertisement  did  not  amount  to  a  war- 
ranty, inasmuch  as  the  defendants  did  not  rely 
upon  the  advertisement,  but  on  their  own  judg- 
ment, formed  after  examination.     Ibid. 

89.  Upon  a  Canton  contract  to  deliver  teas, 
the  quality  of  the  sample  chests  to  be  selectee! 
by  A;  if  A  select  and  accept  the  chests  of  an 
inferior  quality,  there  is  an  end  of  the  warranty, 
and  the  Hong  merchant  could  only  be  liable  for 
a  fraud,  in  imposing  on  the  defendant  teas  appa- 
rently of  a  particular  quality,  but  actually  infe- 
rior. He  coukl  not  be  bound  to  deliver  the  se- 
lected teas,  which  might  be  inferior,  and  bound 
also  to  deliver  teas  of  a  better  quality.  Clieong- 
wo  V.Jones,  3  Wash.  C.  C.  R.  359. 

90.  The  law  of  the  country  where  a  contract 
is  made,  is  the  law  of  the  contract  wherever 
performance  is  demanded  ;  and  the  same  law 
which  creates  the  change  will  be  regardi-d,  if  it 
operate  a  discharge  of  the  contract.  Green  v. 
Sarmicnto,  1  Peters'  C.  C.  R.  74. 

91.  Contracts  made  with  an  alien  enemy  are 
lawful,  if  made  in  a  trade  carried  on  untler  a 
license  of  the  government,  whether  they  arise 
directly  or  collaterally  out  of  such  licensed  trade, 
or  il  the  enemy  with  whom  such  contract  is 
made,  be  in  the  hostile  country  by  license  of  the 
government,  or  if  the  contract  be  a  ransom  bond. 


given  at  the  tim.e,  or  recognised  by  them  after- 
wards, it  was  the  deed  of  all  three,  although 
there  was  but  one  signature  ;  and  the  instrument 
was  admitted  in  evidence  in  an  action  brought 
on  the  agreement  for  the  purchase-monej',  proof 
of  the  consent  of  the  other  parties  in  the  form 
stated  having  been  given.  Henry  Darst  ct  al.v. 
Roth,  4  Wash.  C.  C.  R.  471. 

96.  The  law  of  the  place  where  a  contract  is 
made,  is  to  be  given  as  to  the  validity,  nature, 
and  construction  of  the  contract ;  but  the  remedy 
on  such  contract  is  to  be  pursued  according  to 
the  law  of  the  place  where  the  suit  is  brought. 
This  is  subject  to  the  exception,  where  the  con- 
tract is  immoral  or  unjust.  Van  Reimsdyke  v 
Kain  ct  al,  1  Gallis.  C.  C.  R.  371. 

97.  When  the  contract  is  to  be  executed  at  a 
place  different  from  that  where  it  is  made,  the 
law  of  the  place  of  execution  will  apply.    Ibid. 

98.  If  a  contract  is  void  at  the  place  where  it 
is  made,  it  will  be  void  everywhere;  and  what 
is  a  discharge  of  a  contract  in  the  place  where 
it  is  made,  will  be  of  equal  avail  in  every  other 
place.     Rml.  375. 

99.  A  state,  by  virtue  of  its  general  authority, 
may  act  between  its  own  citizens  in  every  other 
country  :  seci!is  as  to  contracts  between  its  citi- 
zens and  foreigners,  made  in  foreign  countries. 
Ibid.  377. 

100.  A  state  of  war  puts  an  end  to  all  execu- 
tory contracts  between  the  citizens  of  different 
countries.  The  Francis  and  Cargo,  1  Gallis.  C. 
C.  R.  448. 

101.  If  upon  a  contract  of  .sale,  the  purchaser 
to  pay  a  part  of  the  purchase-money,  and  give 
his  bonti  for  the  balance,  and  agiees  to  give  a 
mortgage  upon  the  property  for  the  balance,  but 
fails  to  do  it,  ami  the  vendor  afterwards  conveys 
the  property  to  another,  the  court  will  decree 
the  repaymcnit  of  the  sum  paid,  and  that  the 
bond  be  delivered  up  to  be  cancelled.  Castor 
v.  Mitchell,  4  Wash.  C.  C.  R.  191. 

102.  The  courts  of  the  United  States  have 
equity  jurisdiction  to  rescind  a  contract  on  the 
ground  of  frautl,  after  one  of  the  parties  to  it  had 
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been  proceeded  against  on  the  contract,  on  the 
law  side  of  the  court,  and  a  judgment  had  been 
obtahied  against  him  for  a  part  of  the  money  to 
be  paid  on  the  contract.  Boyce  v.  Grundy,  3 
Peters,  210. 

103.  It  cannot  be  doubted  that  reducing  an 
agreement  to  writing,  is  in  most  cases  an  argu- 
ment against  fraud;  but  is  far  from  a  conclusive 
argument.  The  doctrine  will  not  be  contended 
for,  that  a  written  agreement  cannot  be  relieved 
against  on  the  ground  of  false  suggestions.  Ibid. 

104.  It  is  not  an  answer  to  an  application  to 
a  court  of  chancery  for  relief,  in  rescinding  a 
contract,  to  say  that  the  fraud  alleged  is  partial, 
and  might  be  the  subject  of  compensation  by  a 
jury.  The  law,  which  abhors  fraud,  does  not 
permit  it  to  purchase  indulgence,  dispensation, 
or  absolution.     Ibid. 

10.5.  No  action  can  be  maintained  against  a 
master  and  part  owner  of  a  ship  engaged  in  the 
slave  trade,  by  his  partners  in  the  joint  concern, 
nor  against  an  agent  who  is  a  party  to  the  ori- 
ginal traffic,  and  has  the  proceeds  in  his  hands. 
Falcs  V.  Maybcrry,  2  Gallis.  C.  C.  R.  560. 

106.  If  a  ship  be  sold  in  a  foreign  port,  to 
evade  a  forfeiture  incurred  to  the  United  Slates, 
no  action  can  be  sustained  on  the  contract  of 
sale  for  the  proceeds.     Ibid. 

107.  A  bill  of  exchange  expressed  to  be  col- 
lateral to  a  ransom  bill,  is  a  contract  on  which 
an  action  can  be  sustained  at  common  law,  the 
plaintiff  and  payee  being  an  alien  friend.  In 
an  action  on  such  bill,  the  capture  must  be  taken 
to  be  justifiable  and  the  ransom  regular.  3Iui- 
sonnaire  v.  Keating,  2  Gallis.  C.  C.  R.  325. 

108.  In  an  action  between  the  original  parties 
to  a  contract,  an  as?i£rnment  to  a  third  person 
cannot  be  set  up  to  defeat  the  defence  of  ille- 
gality in  the  oricinal  contract.  Falcs  v.  Slay- 
berry,  2  Gallis.  C.  C.  R.  560. 

109.  A  charterparty  was  entered  into  during 
the  war  between  England  and  the  United  States, 
and  during  the  blockade  of  the  Chesapeake  by 
the  British  fleet,  by  which  the  plaintiff  let  his 
ship  to  the  defendant  to  carry  flour  from  Norfolk 
to  Cadiz,  and  covenanted  to  deliver  the  flour, 
"excepting  always  the  restraint  of  princes  and 
rulers,"  and  the  freighters  covenanted  to  pay  the 
freight.  The  ship  was  provided  with  "a  Sid- 
mouth  license,"  but  the  charterparty  did  not 
express  it,  and  yet  the  fact  was  well  known  to 
the  defendants,  who,  as  well  as  the  plaintiff,  re- 
lied upon  the  protection  afforded  by  the  license. 
The  charterparty  was  dated  January  31,  1813. 
After  the  ship  was  loaded,  it  was  ascertained 
that  the  license  would  afford  no  protection  against 
the  blockading  squadron.  The  defendants,  on 
the  3d  of  March,  1813,  directed  that  the  ship 
should  not  proceed  to  sea  under  such  circum- 
stances; on  the  19th,  they  directed  that  she 
should  continue  ready  to  prosecute  the  voyage 
as  soon  as  the  blockade  should  be  raised ;  and 
finally,  in  January  following,  the  blockade  still 
continuing,  they  directed  that  the  flour  shoukl 
be  delivered  to  their  order,  which  was  done. 
Held,  that  the  procurement  of  the  license  vitiates 
the  contract  as  much  as  if  it  had  been  inserted 
on   the   charterparty.      That,    although   freight 


cannot  be  recovered,  yet  the  various  directions 
given  by  the  defendants  amounted  to  a  new 
contract,  which  may  be  enforced,  and  the  ship 
owner  was  entitled  to  equitable  compensation 
for  his  labour,  and  expenses  incurred  by  him 
prior  to  the  3d  of  March,  from  that  time  to  the 
19th  June,  and  after  the  last  day  to  January, 
1814,  when  the  flour  was  delivered  to  the  order 
of  the  defendants.  Wilson  v.  Le  Roy,  Bayard 
(.y  M'lver,  1  Brockenb.  C.  C.  R.  447. 

1 10.  Equity  will  not  enforce  a  contract  which 
is  not  definite  and  precise  in  its  terms,  or  reform 
a  written  contract  by  a  previous  one,  by  parol  on 
the  same  subject ;  any  variance  will  be  pre- 
sumed to  have  arisen  from  a  change  of  intention, 
in  the  absence  of  fraud,  mistake,  or  accident. 

1  Baldwin's  C.  C.  R.  487. 

111.  The  written  contract  must  refer  to  some- 
thing to  reform  it,  or  there  must  be  some  matter 
of  higher  authority  than  the  writing  to  authorize 
it.     Ibid. 

112.  If  a  paper  deliberately  agreed  upon  to 
effect  an  object  fails  to  do  so.  by  the  death  of 
the  party  who  was  to  do  the  necessary  act, 
equity  will  not  give  a  remedy  by  setting  up  a 
previous  agreement.     Ibid. 

113.  Equity  will  not  construe  a  marriage  con- 
tract differently  from  its  terms,  in  favour  of  the 
parties  to  the  marriage,  though  it  is  done  in  a 
similar  case  in  favour  of  the  issue.     Ibid. 

114.  By  an  agreement,  in  consideration  of  an 
intended  marriage,  the  portion  of  the  wife  was 
to  be  raised  out  of  her  real  estate,  of  which  her 
father  was  tenant  by  courtesy,  by  a  sale,  after 
she  arrived  at  twenty-one  years  of  age.  The 
marriage  took  effect,  the  wife  attained  twetitj-- 
oue,  and  died  two  months  afterwards,  without 
any  act  done  by  her  towards  the  completion  of 
the  settlement,  or  any  request  of  the  husband 
to  the  father  to  have  it  done.  Held,  \haX  as  the 
act  must  be  a  concurrent  one,  the  'pjirty  who 
claims  a  remedy  for  non-performance,  must  aver 
and  prove  performance  on  his  i)arf,  or  an  offer 
and  readiness  to  perform.     Ibid. 

115.  Where  there  is  no  time  fixed  for  the 
performance  of  a  contract,  the  party  desirous  of 
performance  must  hasten  it  by  request.     Ibid. 

.  116.  The  official  bond  given  by  an  agent  of 
fortifications,  whose  appointment  was  irregular, 
but  whose  office  is  established  by  law,  though 
void  as  a  statutory  obligation,  is  valid  as  a  con- 
tract to  perform  the  duties  appertaining  to  the 
office  of  agent  of  fortifications,  and  is  binding 
on  his  sureties.  Contract  is  one  of  the  means 
necessary  to  establish  the  institutions  of  govern- 
ment, and  the  capacity  of  the  United  States  to 
contract  is  co-extensive  with  the  duties  and 
powers  of  government.  Every  contract  which 
subserves  to  the  performance  of  a  duty  may  be 
rishtfully  made.     The  United  States  v.  Maurice, 

2  Brockenb.  C.  C.  R.  96. 

117.  It  is  not  essential  to  the  validity  of  a  con- 
tract between  an  individual  and  the  government,  . 
that  it  should  express  the  circumstances  under, 
which  it  is  made,  so  precisely  and  distinctly  as  to 
show  the  motives  which  induced  it,  and  the  ob- 
jects to  be  effected  by  it.  These  are  matters 
of  evidence.     Ibid. 
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2.  Admission  of  Parol  Evidence  in  Actions  on 
Agreements  in  Writing. 

118.  It  is  a  general  rule,  that  an  agreement  in 
writin<i;,  or  an  instrument  carrying  an  agreement 
into  execution,  shall  not  be  varied  by  parol  tes- 
timony. Hunt  V.  Rousmanier,  8  Wheat.  174; 
5  Cond.  Rep.  401. 

119.  Parol  evidence  cannot  be  given  to  ex- 
plain the  terms  used  in  written  papers,  which 
were  set  up  to  prove  an  undertaking  of  guarantee. 
Clarke  v.  Russell,  3  Dall.  415;   1  Cond.  Rep.  193. 

120.  A  parol  exchange  of  lands,  or  parol  evi- 
dence that  a  conveyance  of  land  woukl  operate 
as  an  e.xchange,  will  not  convey  an  interest  in 
land.  Clarke  v.  Graltam,  6  Wheat.  577  ;  5  Cond. 
Rep.  192. 

121.  It  has  been  decided,  that  in  cases  not 
within  the  statute  of  frauds,  evidence  may  be 
given  to  contradict  a  written  simple  contract. 
But  it  may  be  doubted  whether  the  safest  rule 
is  not  to  apply  the  reason  and  policy  of  the  sta- 
tute to  all  cases  of  written  contracts.  M'Cul- 
loch  V.  Girard,  4  Wash.  C.  C.  R.  289. 

122.  Parol  evidence  is  not  admissible  in  an 
action  of  covenant  of  seisin,  to  prove  prior  claims 
on  the  land.  Pollard  v.  Dwinht,  4  Cranch,  421; 
2  Cond.  Rep.  157. 

123.  In  an  action  upon  a  written  contract,  said 
to  have  been  lost  or  destroyed,  and  not  for  de- 
ceit and  imposition;  the  plaintiff's  right  tore- 
cover  is  measured  principally  by  the  contract, 
and  the  secondary  evidence  must  prove  it  as  laid 
in  the  declaration.  The  conversation  which  pre- 
ceded the  agreement  forms  no  part  of  it,  nor  are 
the  propositions  or  representations  which  were 
made  at  the  time,  but  not  introduced  into  the 
written  contract,  to  be  taken  into  view  in  con- 
struing the  instrument  itself.  Had  the  written 
paper,  stated  to  be  lost  or  mislaid,  been  produced, 
neither  party  could  have  been  permitted  to  show 
the  party's  inducements  to  make  it,  or  to  sub- 
stitute his  understanding  for  the  agreement  itself. 
If  he  was  drawn  into  it  by  misrepresentation, 
that  circumstance  might  furnish  him  with  a  dif- 
ferent action,  but  cannot  aflect  this.  Tayloe  v. 
Riggs,  1  Peters,  591. 

124.  When  a  written  contract  is  to  be  proved, 
not  by  itself,  but  by  parol  testimony,  no  vague 
uncertain  recollection  concerning  its  stipulations, 
ought  to  supply  the  place  of  the  written  instru- 
ment itself.  The  substance  of  the  agreement 
ought  to  be  proved  satisfactorily,  and  if  that 
cannot  be  done,  the  party  is  in  the  condition  of 
every  other  suitor  in  court,  who  makes  a  claim 
whicTi  he  cannot  support.     Ibid.  600. 

125.  When  parties  reduce  their  contracts  to 
writing,  the  obligations  and  rights  of  each  are 
described  by  the  in.«trument  itself.  The  safety 
which  is  expected  from  them  would  be  much 
impaired,  if  the)'  could  be  established  upon  un- 
known and  vague  impressions,  made  by  a  con- 
versation antecedent  to  the  reduction  of  the 
agreement.     Ihid. 

126.  It  is  certainly  very  difTicull  to  maintain, 
that  in  a  court  of  law,  any  parol  evidence  is  ad- 
missible to  change  the  jmrport  and  effect  of  a 


written  instrument,  and  to  impose  upon  it  a 
sense  which  its  terms  not  only  do  not  imply  but 
expressly  repel.  Shankland  v.  The  Corporation 
of  Washington,  5  Peters,  390. 

127.  A  party  to  a  negotiable  instrument,  shall 
not  be  permitted,  by  his  own  testimony,  to  in- 
validate it.    The  Bank  U.  S.  v.  Dunn,  6  Peters,  51. 

128.  Parol  evidence  may  be  admitted  to  ex- 
plain a  written  agreement,  where  there  is  a 
latent  ambiguity;  or  a  want  of  consideration 
may  be  shown  in  a  simple  contract;  or  to  defeat 
the  plaintiil'.'s  action,  it  may  be  proved  by  parol 
evidence  that  the  note  was  assigned  to  the  plain- 
tiff" in  trust  for  the  payor.     Ibid.  57. 

129.  The  meaning  of  parties  to  written  instru- 
ments must  be  ascertained  by  the  tenor  of  the 
writing,  and  not  by  looking  at  a  part  of  it;  and 
if  latent  ambiguity  arises  from  the  language 
used,  it  may  be  explained  by  parol  evidence. 
Lcland  et  al.  v.  Wilkinson,  6  Peters,  317. 

130.  In  the  case  of  the  Bank  of  the  U.  S.  v. 
Dunn,  6  Peters,  51,  the  court  decided  that  a  sub- 
sequent endorser  was  not  competent  to  prove 
facts  which  would  tend  to  discharge  the  prior 
endorser  from  responsibility  of  his  endorsement. 
By  the  same  rule,  the  drawer  of  the  note  is 
equally  incompetent  to  prove  facts  which  tend 
to  discharge  the  endorser.  Bank  of  Metropolis 
V.Jones,  8  Peters,  12. 

131.  The  United  States  instituted  a  joint  ac- 
tion on  a  joint  and  several  bond,  executed  by  a 
collector  of  taxes,  &c.,  and  his  sureties.  The 
defendant,  the  principal  in  the  bond,  confessed 
a  judgment  by  a  cognovit  actionem,  and  the 
United  Stales  issued  an  execution  against  his 
body,  on  the  judgment,  upon  which  he  was  im- 
prisoned, and  he  was  afterwards  discharged  from 
confinement,  under  the  insolvent  laws  of  the 
United  States.  The  United  States  proceeded 
against  the  other  defendants;  and  on  the  trial  of 
the  cause  before  a  jury,  the  principal  in  the  bond 
having  been  released,  was  offered  as  a  witness 
by  his  co-obligors,  and  admitted  by  the  circuit 
court,  to  prove  that  one  of  the  co-obligors  had 
executed  the  bond  on  condition  that  others  would 
execute  it,  which  had  not  been  done.  Held,  that 
the  evidence  was  legal.  U.  S.  v.  Lejjler,  11 
Peters,  86. 

132.  The  principle  settled  by  the  supreme 
court  in  the  case  of  the  Bank  of  the  United 
States  v.Dunn,  6  Peters,  51,  goes  to  the  e.vclu- 
sion  of  the  evidence  of  a  party  to  a  negotiable 
instrument,  on  the  ground  of  the  currency  given 
to  it  by  the  name  of  the  witness  called  to  im- 
peach it,  and  does  not  extend  to  any  other  case 
to  which  the  same  reasoning  does  not  apply 
Ibid.  94. 

133.  Where  a  contract  is  in  writing,  conversa- 
tions previous  to,  and  leading  to  it,  cannot  be 
given  in  evidence.  Gilvins  v.Consequa,  1  Peters' 
C.  C.  R.  85. 

134.  In  a  suit  by  the  assignee  of  a  bond 
against  the  assignor,  upon  a  written  assignment, 
parol  evidence  is  not  admissible  to  show  that 
the  assignor  had  expressly  guarantied  the  pay- 
ment of  the  bond,  this  being  no  part  of  the 
written  contract.     O'-JIara  v.  Hall,  4  Dall.  340. 


AGREEMENT. 


131 


Parol  Agreements. — Illegal  Consideration  of  Agreemeiiis. 


3.  Parol  Agreements. 

135.  An  agreement,  by  parol,  between  two 
proprietors  of  adjoining  lands,  to  employ  a  sur- 
veyor to  run  the  dividing  line  between  them, 
and  that  it  should  be  thus  ascertained  and  settled, 
which  was  executed,  and  the  line  accordingly 
run  and  marked  on  a  plat  by  the  surveyor,  in 
their  presence,  as  the  boundary,  was  held  to  be 
conclusive  in  an  action  of  ejectment,  alter  a 
correspondent  possession  of  twenty  years  by  the 
parties,  and  those  claiming  under  them  respect- 
ively. Such  an  agreement  is  not  within  the 
statute  of  frauds,  as  being  a  contract  for  the  sale 
of  lands,  or  any  interest  in  or  concerning  them. 
Boyd/s  Lessee  v.  Graves,  4  Wheat.  502;  4  Cond. 
Rep. 398. 

136.  The  parties  to  a  parol  agreement,  which. 
bv  the  understanding  between  them,  is  to  be 


\  strong  v.Toler,  11  Wheat.  258;    6  Cond.  Rep. 
298. 

144.  If  A,  during  the  war,  contrive  a  plan  for 
importing  goods  from  the  enemy's  country  on 
his  own  account,  by  means  of  smuggling,  or  a 
collusive  capture,  and  goods  should  be  sent  in 
the  same  vessel  for  B,  and  A  should,  at  the  re- 
quest of  B;  become  security  for  the  payment  of 
the  duties,  or  should  undertake  to  become  an- 
swerable for  the  expenses  on  account  of  a  pro- 
secution for  an  illegal  importation,  or  should  ad- 
vance money  to  B  to  enable  him  to  pay  those 
expenses,  these  acts  constituting  no  part  of  the 
original  scheme,  there  would  be  a  new  contract, 
unconnected  with  the  original  act,  although  re- 
motely caused  by  it,  and  such  contract  would 
not  be  so  contaminated  by  the  offensive  act,  as 
to  preclude  A  from  recovering.     Ibid. 

145.  But  if  the  importation  was  the  resuk  of 


reduced  to  writing,  cannot  escape  fionrits  obli-   a  scheme  between  the  plaintiff  and  the  defend 


gallons  by  refusing  to  execute  the  written  agree- 
ment, or  proceed  further  with  it.  Blight,  Ex'x. 
V.Ashley  et  ah,  1  Peters'  C.  C.  R.  15. 

137.  Representations  accompanying  a  verbal 
contract,  will  receive  the  same  construction  in 
equity  as  if,  had  the  contract  been  reduced  to 
writing,  they  had  been  introduced  into  its  cove- 
nants. Thompson  v.  Todd,  1  Peters'  C.  C.  R. 
380.  , 

138.  An  opinion  prevailed  at  one  time,  that  in 
a  suit  for  a  specific  performance  of  a  parol  agree- 
ment for  the  sale  of  lands,  the  defendant  must 
either  confess  or  deny  the  agreement,  and  that 
in  the  former  case  the  plea  of  the  statute  of 
frauds  would  not  avail.  But  the  doctrine  has 
been  repeatedly  overruled ;  and  it  is  now  the 
settled  rule  of  this  court,  that  although  the  de- 
fendant should  answer  and  admit  the  agreement 
as  stated  in  the  bill,  he  may  still  protect  him- 
self from  performance,  by  pleading  the  statute. 
Ihid. 

139.  The  same  construction  will  be  given,  and 
the  same  consequences  will  follow,  from  verbal 
representations  made  at  the  time  of  a  parol 
agreement,  as,  had  they  been  inserted  in  the 
agreement,  a  court  of  equity  would  assign  to 
them.     Ibid. 

140.  A  parol  agreement  as  to  the  distribution 
of  prize-money  is  void.  The  Dash,  1  Mason's 
C.  C.  R.  4. 

4.  Illegal  Consideration  of  Agreements. 

141.  The  courts  of  the  United  States  will  not 
enforce  an  agreement,  not  in  itself  immoral,  but 
a  stratagem  authorized  by  the  laws  of  war,  en- 
tered into  in  fraud  of  the  laws  of  the  United 
States,  thouirh  made  between  persons  then  ene- 
mies of  the  United  States,  and  the  suit  instituted 
on  the  agreement  after  the  restoration  of  peace. 
Hannay  v.  Eve,  3  Cranch.   242;    1  Cond.   Rep. 

142.  An  agreement  in  a  court  of  common  law, 
chancery,  or  prize,  made  under  a  clear  mistake, 
will  be  set  aside.  The  Hiram.  1  Wheat.  440: 
3  Cond.  Rep.  615. 

143.  Where  a  contract  grows  immediately  out 
of,  and  is  connected  with  an  illegal  or  imrnoral 


ant,  or  if  the  plaintiff  had  an  interest  in  the 
goods,  or  they  were  consigned  to  him,  with  h:s 
privity,  and  that  he  might  protect  and  defend 
them  for  the  owner,  a  bond  or  promise  given  to 
repay  any  advance  made  in  pursuance  of  such 
agreement  or  understanding,  would  be  utterly 
void.     Ibid. 

146.  The  use  of  a  license  to  pass  from  the 
enemy  being  unlawful,  one  citizen  has  no  right 
to  sell  to  another  such  a  license,  or  pass,  to  be 
used  on  board  of  an  American  vessel,  and  no 
recovery  can  be  had  in  a  suit  instituted  on  such 
an  illegal  contract.  Patton  v.  Nicholson,  3  Wheat. 
204;  4  Cond.  Rep.  235. 

147.  A  contract  founded  on  transactions  in 
fraud  of  the  laws  of  the  United  States,  can  fur- 
nish no  lawful  cause  of  action,  and  the  courts  of 
this  country  will  not  lend  their  aid  to  enforce  a 
contract  thus  tainted.  Executors  of  Cambioso  v. 
AssigJiees  of  Maffit,  2  Wash.  C.  C.R.  98. 

148.  This  general  principle  is  not  affected  by 
the  circumstance  that  the  plaintiff  is  a  foreigner, 
nor  is  it  important  whether  he  had  notice  that 
the  acts  contemplated  in  the  contract  were  illegal. 
Ibid. 

149.  In  some  cases  a  foreigner  is  not  bound  to 
take  notice  of  foreign  revenue  law's ;  for,  if  he 
make  a  fair  and  final  contract  in  his  own 
country,  it  is  immaterial  to  him  what  use  shall 
be  made  of  it  in  violation  of  foreign  revenue 
laws.  But  in  similar  cases,  if  a  citizen  be 
knowingly  instrumental  in  a  breach  of  the  laws 
of  his  country,  the  tribunals  of  that  country  will 
not  afford  him  a  remedy,  as  if  he  sells  goods  for 
the  purpose  of  smuggling.     Ibid. 

150.  But  if  the  contract  of  a  foreigner  is  to  be 
completed  in.  or  has  reference  to  the  laws  of 
this  country,  and  it  is  repugnant  to  those  laws, 
he  is  bound  by  these  laws,  and  must  take  notice 
of  them.     Ibid. 

151.  A  contract  was  made  for  rebuilding  fort 
Washington,  by  M.,  a  public  agent,  and  a  de- 
puty quartermaster-general,  with  B..  in  the  pro- 
fits of  which  M.  was  to  participate.  False 
measures  of  the  work  were  attempted  to  be  im- 
posed upon  the  government,  the  succe.ss  ot 
which  was  prevented  by  the  accounting  officers 


act,  a  court  of  justice  will  not  enforce  it.     Arm-    of  the  trea.sury.     A  bill'  was  filed  to  compel  an 


133 


AGREEMENT. 


Illegal  Consideration  and  Specific  Performance  of  Agreements 


alleged  partner  in  the  contract  to  account  for, 
and  pay  to  one  of  the  partners  in  the  transaction 
one-half  of  the  loss  sustained  in  the  execution 
of  the  contract.  The  court  said,  to  state  such  a 
case  is  to  decide  it.  Public  morals,  public  justice, 
and  the  well-established  principles  of  all  judi- 
cial tribunals,  alike  forbid  the  interposition  of 
courts  to  lend  their  aid  to  such  purposes.  To 
enforce  a  contract  which  begun  with  the  cor- 
ruption of  a  public  officer,  and  progressed  in  the 
practice  of  known  and  wilful  deception,  can 
never  be  approved  or  sanctioned  by  a  court. 
Bartle  v.  Coleman.  4  Peters,  184. 

152.  The  law  leaves  the  parties  to  such  con- 
tracts where  it  finds  them.  If  either  has  sus- 
tained a  loss  by  the  bad  faith  of  the  particeps 
criminis,  it  is  but  a  just  infliction  for  premedi- 
tated and  deeply  practised  fraud.  He  must  not 
expect  that  a  judicial  tribunal  will  degrade  it- 
self, by  an  exercise  of  its  powers  to  shift  the  loss 
from  one  to  another,  or  to  equalize  the  benefits 
or  burdens  which  may  have  resulted  from  the 
violation  of  every  principle  of  morals  and  of  law. 
Ibid. 

153.  It  has  been  long  settled,  that  a  promise 
made  in  consideration  of  an  act  which  is  forbid- 
den by  law,  is  void  in  law.  It  will  not  be  ques- 
tioned that  an  act  forbidden  by  the  constitution 
of  the  Uniteil  States,  which  is  the  supreme  law. 
is  against  law.  Craig  v.  2'he  State  of  Missouri, 
4  Peters,  410. 

.  154.  It  is  a  salutary  rule,  founded  on  morality 
and  good  policy,  and  which  recommends  itself 
to  the  good  sense  of  every  one,  that  no  man 
ought  to  be  heard  in  a  court  of  justice,  who 
seeks  to  enforce  a  contract  founded  on,  or  arising 
out  of  moral  or  political  turpitude.  Toler  v. 
Annstromy,  4  Wash.  C.  C.  R.  297. 

155.  The  rule  itself  has  sometimes  been  car- 
ried to  inconvenient  lengths;  the  difficulty  being 
not  in  any  unsoundness  of  the  rule  itself,  but  in 
its  fitness  to  the  particular  case  to  which  it  has 
been  applied.  Does  the  taint  in  the  original 
transaction  infect  and  vitiate  every  contract 
growing  out  of  it,  however  remotely  connected 
with  it  1  This  would  be  to  extend  the  rule  be- 
yond the  policy  which  produced  it,  and  would 
lead  to  the  most  inconvenient  consequences. 
Ibid. 

156.  The  rule  is  now  cleal-ly  settled,  that 
\^here  the  contract  grows  immediately  out  of,  or 
is  connected  with  an  illegal  or  immoral  act,  a 
court  of  justice  will  not  lend  its  aid  to  enforce 
it.  And  if  the  contract  be  in  part  only  connected 
with  the  illegal  transaction,  and  growing  imme- 
diatel^'  out  of  it,  though  it  be  in  fact  a  new  con- 
tract, it  is  equally  tainted  by  it.     Ibid. 

157.  But  if  the  promise  be  unconnected  with 
the  illegal  act,  and  is  founded  on  a  new  consi- 
deration, it  is  not  tainted  by  the  act,  although  it 
v.as  known  to  the  party  to  whom  the  promise 
was  made,  and  although  he  was  the  contriver 
and  conductor  of  the  illegal  act.     Ibid. 

5.  Specific  Performance  of  Agreements. 

158.  A  vendor  may  compel  a  specific  execu- 
tion of  a  contract  for  the  .sale  of  land,  if  he  is 
able  to  give  a  good  title  at  the  time  of  the  de- 


cree, although  he  had  not  a  gootl  title  at  the 
time  when,  by  the  contract,  he  ought  to  have 
conveyed.  Hepburn  et  al.  v.  Auld,  5  Cranch, 
262  ;  2  Cond.  Rep.  247. 

159.  But  a  court  of  equity  will  not  compel  a 
specific  performance,  unless  the  vendor  can 
make  a  good  title  to  all  the  land  contracted  to 
be  sold.     Ibid. 

160.  After  a  lapse  of  seven  years,  the  court 
will  refuse  to  decree  a  specific  performance  of  a 
contract,  in  the  part  execution  of  which  the 
complainant^,  or  those  under  whom  they  claim, 
have  expended  large  sums  of  money,  although 
the  first  default  was  on  the  part  of  the  defend- 
ants, and  although  it  is  probable  that  the  failure 
of  the  defendant  in  that  respect  has  prevented 
the  completion  of  the  execution  on  the  part  of  the 
complainants,  circumstances  being  so  changed, 
that  neither  party  could  derive  from  the  execu- 
tion of  ih.e  contract  all  the  benefits  which  were 
first  expected.  Pratt  y.  Carroll,  8  Cranch's  Rep. 
471;  3  Cond.  Rep.  222. 

161.  If  a  bill  by  the  vendor  of  land,  seeking  a 
specific  performance  of  the  contract,  be  dismissed 
on  account  of  a  defective  title,  the  complain- 
ant cannot  again  come  into  equity,  notwithstand- 
ing he  may  afterwards  have  it  in  his  power  to 
make  a  good  title,  unless,  perhaps,  in  a  case 
whore  an  original  bill,  in  the  nature  of  a  bill  of 
review,  could  be  entertained.  Hepburn  et  al.  v. 
Dunlop  cy  Co.,  1  Wheat.  179;  3  Cond.  Rep.  529. 

162.  There  are  many  cases  in  which  a  court 
of  equity,  although  it  will  not  decree  a  specific 
performance,  will  refuse  to  order  a  contract  to 
be  cancelled.     Ilnd.  197. 

163.  The  inability  of  the  vendor  at  the  time 
of  the  decree  to  make  a  good  title,  is  a  good 
reason  for  excluding  him  from  relief  in  a  court 
of  equity ;  and  yet  it  does  not  follow  that  for 
this  reason  merely  the  contract  will  be  rescinded. 
Ibid. 

164.  The  alienage  of  the  vendee  is  not  a  suf- 
ficient ground  to  entitle  the  vendor  to  a  decree 
rescinding  a  contract  for  the  sale  of  lands ;  yet, 
perhaps  it  might  be  a  sufficient  reason  for  deny- 
ing a  specific  pen'ormance  as  aaainst  the  vendee. 
Ibid. 

165.  A  court  of  chancery  may  decree  a  spe- 
cific performance,  as  against  a  party  who  would 
not  be  permitted  himself  to  demand  it.     Ibid. 

160.  It  is  a  universal  rule  in  equity,  that  he 
who  asks  for  a  specific  performance  must  be  in 
a  condition  to  perform  himself.  Mlorgan's  Heirs 
V.Morgan,  2  Wheat.  290;  4  Cond.  Rep.  120. 

167.  Where  the  complainant  filed  his  bill  for 
the  specific  performance  of  an  alleged  agree- 
ment to  convey  to  him  one-third  of  a  tract  of 
land  belonging  to  the  defendant,  as  a  compensa- 
tion for  surveying  and  locating  the  same,  and 
the  foundation  of  the  claim  rested  not  on  any 
particular  stipulation  respecting  the  compensa- 
tion he  was  to  receive,  excepting  that  the  general 
custom  of  the  country,  and  thegeneral  tenor  of 
the  complainant's  contracts  with  other  person* 
for  such  services,  were  to  furnish  the  rule  of 
compensation;  the  bill  was  dismissed.  Colson 
V.  Thompson,  2  Wheat.  336;  4  Cond.  Rep.  143. 

168.  The  contract  which  is  sought  to  be  spe- 
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cifically  executed,  ought  not  only  to  be  proved,  | 
but  the  terms  of  it  should  be  so  precise,  as  that 
neither  party  could  reasonably  misunderstand 
them.  If  the  contract  be  vague  or  uncertain, 
or  the  evidence  to  establish  it  be  insufficient,  a 
court  of  equity  will  not  exercise  its  ordinary 
jurisdiction  to  enforce  it,  but  will  leave  the  party 
to  his  remedy  at  law.     Ibid. 

169.  A  party  seeking  for  the  specific  perform- 
ance of  an  agreement,  must  show  that  he  has 
performed,  or  oli'ered  to  perform  on  his  part,  the 
acts  which  formed  the  consideration  of  the  al- 
leged undertaking  on  the  part  of  the  defendant. 
Ibid. 

170.  The  general  rule  is,  that  time  is  not  of 
the  essence  of  a  contract  of  sale  of  lands ;  and 
a  failure  on  the  part  of  the  purchaser  to  perform 
his  contract  on  the  stipulated  day,  does  not  of 
itself  deprive  him  of  his  right  to  a  specific  per- 
formance, when  he  is  able  to  comply  with  his 
part  of  the  agreement.  Brashicr  v.  Gratz  et  al., 
6  Wheat.  528;  5  Cond.  Rep.  161. 

171.  But  circumstances  may  be  so  changed, 
that  the  object  of  the  party  can  no  longer  be 
accomplished,  and  he  cannot  be  placed  in  the 
same  situation  as  if  the  contract  had  been  per- 
formed in  dne  time.  In  such  a  case,  a  court  of 
equity  will  leave  the  parties  to  their  remedy  at 
law.     Ibid. 

172.  If  a  bill  be  brought  by  a  party  for  a  spe- 
cific performance  of  a  contract,  who  is  himself 
in  fault,  the  court  will  consider  the  circumstances, 
and  will  decree  according  to  those  circumstances. 
Part  performance  will,  under  some  circum- 
stances, induce  the  court  to  relieve.     Ibid. 

173.  But  where  a  considerable  length  of  time 
has  elapsed,  where  the  party  demanding  a  spe- 
cific performance  has  failed  to  perform  his  part 
of  the  contract,  and  the  demand  is  made  after 
a  great  change  in  the  title  and  value  of  the  land, 
and  there  is  a  want  of  reciprocity  in  the  obliga- 
tions of  the  respective  parties,  a  court  of  equity 
will  not  interfere.     Ibid. 

174.  If  the  agreement  admitted  by  the  an- 
swer differs  from  that  stated  in  the  bill,  the 
plaintiff  cannot  have  a  decree,  unless  he  can 
prove  his  allegations,  aliunde.  Thompson  v. 
Todd,  1  Peters'  C.  C.  R.  .380. 

175.  A  court  will  not  compel  the  specific  per- 
formance, of  a  contract,  where  the  party  who 
asks  its  assistance  is  chargeable  with  unfair  con- 
duct in  relation  to  the  contract  which  he  seeks 
to  enforce,  but  will  leave  him  to  his  legal  re- 
medy.    Ibid. 

176.  Part  performance  has  no  other  effect 
than  to  let  the  plaintiff  in  to  prove  the  contract, 
aliunde,  where  it  is  not  confessed.     Ibid. 

177.  If  the  payment  of  a  part  of  the  purchase- 
money  will  amount  to  a  part  performance,  still 
it  must  appear,  beyond  any  reasonable  doubt, 
that  the  parties  understood  the  payment  to  have 
been  so  made.     Ibid. 

178.  A  court  of  equity  ought  not  to  decree 
specific  performance  of  a  contract  to  the  letter, 
where,  from  change  of  circumstances,  mistake, 
or  misapprehension,  it  would  be  unconscientious 
so  to  do.  The  court  may  so  modify  the  agree- 
ment as  to  do  justice  as  far  as  circumstances 
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will  permit,  and  refuse  specific  execution,  unless 
the  party  seeking  it  vi'ill  comply  with  such  modi- 
fications as  justice  requires.  The  Mechanics^ 
Bank  of  Alexandria  \.  Lynn,  1  Peters,  376. 

179.  Where,  in  an  account  stated  by  the  par- 
ties in  the  handwriting  of  the  defendant,  his 
name  being  written  by  him  at  the  head  of  the 
account,  a  balance  was  acknowledged  by  him 
to  be  due  to  the  complainant  in  the  bill  for  a 
specific  performance,  there  was  the  following 
credit :  "by  my  purchase  of  your  half  of  E.  B. 
wharf  and  premises,  this  day  agreed  upon  be- 
tween us,  S7598.63;"  it  was  held  to  be  a  suffi- 
cient memorandum  in  writing,  under  the  statute 
of  frauds  of  Maryland,  upon  which  the  court 
could  defcree  a  specific  performance  of  the  sale 
of  the  estate  referred  to.  other  matters  appearing 
in  evidence,  and  by  the  admissions  of  the  de- 
fendant in  his  answer,  to  show  the  particular 
property  designated  by  the  entry.  Barry  v. 
Coombe,  1  Peters,  640. 

180.  A  decree  of  a  specific  performance  of  a 
contract  to  purchase  a  tract  of  land,  was  refused, 
in  consequence  of  delay  and  defect  of  title. 
Watts  V.  Waddle,  6  Peters,  389. 

181.  The  aid  of  a  court  of  chancery  will  be 
given  to  either  party  who  claims  specific  per- 
formance of  a  contract,  if  it  appear,  that  in  good 
faith  and  within  the  proper  time,  he  has  per- 
formed the  obligations  which  devolved  upon  him. 
Ibid. 

182.  Where  the  parties  in  their  contract  fix  on 
a  certain  mode  by  which  the  amount  to  be  paid 
shall  be  ascertained,  the  party  that  seeks  an  en- 
forcement of  the  agreement  must  show  that  he 
has  done  every  thing  on  his  part  which  could  be 
done  to  carry  it  into  effect.  He  cannot  compel 
the  payment  of  the  amount  claimed,  unless  he 
shall  procure  the  kind  of  evidence  required  by 
the  contract,  or  show  that,  by  time  or  accident, 
he  is  unable  to  do  so.  The  United  States  v.  Ro- 
beson, 9  Peters,  319. 

183.  A  bond  was  executed  in  1787,  by  which 
the  obligor  bound  himself  to  pay  one  hundred 
pounds  for  a  horse,  or  to  make  over  to  the  obli- 
gee his  interest  in  a  certain  entry  and  warrant 
of  land ;  and  if  the  deed  or  grant  for  the  land 
should  issue  to  him,  to  transfer  the  land  by  deed, 
and  to  warrant  and  defend  the  said  deed.  The 
obligor  elected  to  pay  the  bond  by  giving  the 
land  for  the  same.  He  made  no  valid  convey- 
ance of  the  land  in  his  lifetime,  but  it  was  taken 
possession  of  by  the  obligee,  and  has  ever  since 
been  occupied  under  theUtle  so  acquired  by  the 
obligee.  After  the  son  and  sole  heir  of  the 
obligor  came  of  age,  he  commenced  an  action 
of  ejectment  for  the  land,  and  those  who  claimed 
title  under  the  obligee  filed  a  bill  for  an  injunc- 
tion, and  that  the'  defendant,  the  plaintiff  in 
the  ejectment,  be  decreed  to  convey  the  land 
accordinor  to  the  stipulations  in  the  bond.  This 
bill  was  filed  in  1822.  The  court  said,  in  con- 
sidering the  question  as  to  the  genuineness  of 
the  bond  on  which  this  controversy  is  founded, 
the  first  important  fact  that  occurs  to  the  miijd 
is,  the  remoteness  of  the  transaction.  Nearly 
half  a  century  has  elapsed  since  thisjnstriiment 
purports  to  have  been  executed.     '^'~'-  - 
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and  the  obligee,  and  both  the  witnesses  are 
dead.  The  contract  belongs  to  the  past  age.  It 
was  execnted,  if  at  all,  when  the  conntry  was 
new  and  unsettled,  and  the  parties  to  it  seem  to 
have  been  illiterate  men,  and  unacquainted  with 
business  transactions.  These  circumstances  are 
referred  to,  not  to  show  that  this  bond  should  be 
received  without  proof,  but  to  show  that  as  strict 
proof  should  be  required  of  its  execution  as  if 
it  were  of  recent  date.  The  law  makes  some 
allowance  for  the  frailties  of  memory;  and 
where  a  great  length  of  time  has  elapsed  since 
the  signing  of  an  instrument  attempted  to  be 
proved,  circumstances  are  viewed  as  having  an 
important  bearin<r  upon  the  question.  Coulson 
V.  Walton,  9  Pete'^s,  62.  » 

184.  Although  it  seems  to  be  a  general  rule, 
that  a  court  of  chancery  will  not  decree  a  spe- 
cific performance  of  contracts,  except  for  the 
fiurchase  of  lands,  or  things  which  relate  to  the 
realty,  and  are  of  a  permanent  nature  :  and  that 
where  contracts  are  for  chattels,  and  compensa- 
tion can  be  made  in  damages,  the  parties  may 
be  left  to  their  remedy  at  law:  yet,  notwith- 
standing this  distinction  between  personal  con- 
tracts for  goods  and  contracts  for  lands,  there 
are  many  cases  to  be  found  where  specific  per- 
formance of  contracts  relating  to  personalty, 
have  been  enforced  in  chancery,  and  courts 
will  only  weigh  with  greater  nicety  contracts 
of  this  description,  than  such  as  relate  to  lands. 
The  Mechanics^  Bank  of  Alexandria  v.  Louisa  and 
Maria  Scion,  1  Peters,  299. 

185.  Both  on  principle  and  anthorit}-,  a  spe- 
cific performance  of  a  contract  will  not  be  de- 
creed at  the  instance  of  the  vendor,  unless  his 
ability  to  make  a  title  is  unquestionable.  Garnet 
V.  Macon  ct  nl.,  2  Brockenb.  C.  C.  R.  185. 

186.  For  if  no  hicumbrance  be  communicated 
to  the  purchaser,  or  known  by  him  to  exist,  he  I  the    sealed   instruments.     Young  v.  Preston.  4 


rangement  of  the  vendor  for  a  compliance  with 
the  contract.     Ibid. 

190.  Courts  of  equity  have  jurisdiction  to  en- 
force a  specific  performance  of  an  award,  re- 
specting real  estate.  But  he  who  seeks  per- 
formance, must  show  a  readiness  to  perform  all 
the  award  on  his  own  part.  M^Nicl  v.Magce. 
5  Mason's  C.  C.  R.  244. 

191.  After  long  delay  and  laches,  a  court  of 
equity  will  not  decree  a  specific  performance  of 
an  award,  especially  where  there  has  been  a 
material  chapge  of  circumstances,  and  injury  to 
the  other  party.     Ibid. 

192.  A  fortiori,  it  will  not  decree  it  against 
purchasers  even  with  notice,  if  their  vendee  is 
dead  and  insolvent,  so  that  they  can  have  no 
remedy  over.     Ibid. 

193.  A  court  of  equity  will  not  compel  the 
specific  performance  of  a  parol  contract  to  con- 
vey lands,  in  a  case  in  which  he  who  asks  the 
assistance  of  the  court,  is  charged  with  unfair 
conduct  in  relation  to  the  contract  which  he 
seeks  to  enforce,  but  will  turn  the  party  away 
from  that  forum,  and  leave  him  to  his  legal  re- 
medy. Thompson  v.  I'odd,  1  Peters'  C.  C.  R. 
380. 

194.  In  a  suit  for  a  specific  performance  of  a 
parol  agreement  to  convey  lands,  although  the 
defendant  answer  and  admit  the  agreement,  he 
may,  nevertheless,  protect  himself  from  a  per- 
formance of  it,  by  pleading  the  statute  of  frauds. 
Ibid. 

6.  Actions  and  Remedies  on  Agreements. 

195.  If  A  agree,  under  seal,  to  perform  cer- 
tain work,  and  does  part,  and  is  prevented  by  B 
from  finishing  it  according  to  contract,  he  cannot 
maintain  a  quantum  meruit  against  B  for  the 
work  actually  performed,  but  must  proceed  upon 


must  suppose  himself  to  purchase  an  unencum- 
bered estate;  and  therefore  his  objections  to 
taking  the  deed  need  not  be  confined  to  cases 
of  doubtful  title,  but  maybe  extended  to  encum- 
brances of  every  description,  which  may  em- 
barrass him  in  the  full  enjoyment  of  his  pur- 
chase.    Ibid. 

187.  The  English  courts  of  chancery  have 
never  laid  down  the  broad  principle  that  time 
Vi-as  never  important  in  a  contract ;  on  the  con- 
trary, the  present  doctrine  there  ii*.  that  where 
time  is  re.-dly  material  to  the  parties,  the  right 
to  a  specific  performance  may  depend  on  it : 
and  the  same  doctrine  prevails  in  the  courts  of 
the  United  States.     Ibid. 

18^  Although  mere  inadequacy  of  price  is 
not  a  .sullicient  cause  of  refusal  by  a  court  of  its 
assistance,  yet,  if  an  unreasonable  contract  be 
not  performed  according  to  its  letter,  equity  will 
not  interfere;  and  there  is  no  diderence  between 
a  contract  unreasonable  when  matle,  or  which 
becomes  so  afterwards,  if  th(!  applicant  be  in 
fault.     Had. 

189.  The  principle  is,  that  a  very  great  change 
in  the  value  of  an  article  is  a  serious  objection 
to  a  decree  for  a  specific  performance,  where  1  337 
the  vendor  is  in  fault,  as  it  may  afl^'ect  the  ar-  I      200 


Cranch,  239;  2  Cond.  Rep.  98. 

196.  To  charge  one  person  with  the  debt  of 
another,  the  undertaking  must  be  clear  and  ex- 
plicit. Russell  V.  Clark's  Exhs.  et  ah,  7  Cranch, 
69;  2  Cond.  Rep.  417. 

197.  It  is  the  duty  of  him  who  gives  credit  to 
another,  upon  the  responsibility  or  general  un- 
dertaking of  a  third  person,  immediately  to  give 
notice  to  the  latter  of  the  extent  of  his  engage- 
ment.    Ibid. 

198.  If  a  bond  of  conve3-ance  in  suit  be  as- 
signed, and  the  assignor  agree  to  refund  to  the 
assignee  the  value  thereof,  if  the  property  .should 
not  be  recovered  on  the  bond,  it  is  sufficient  for 
the  assignee,  in  a  suit  against  the  assignor,  upon 
his  promise  to  refund,  to  allege  and  prove  that 
the  property  was  not  recovered  in  the  suit,  which 
was  pending  when  the  agreement  was  made. 
Fersuson  V.  Ilarwood,  7  Cranch,  408;  2  Cond. 
Rep';  548. 

199.  A  contract  for  the  payment  of  distinct 
sums  of  money,  at  different  times,  is  very  much 
in  the  nature  of  distinct  contracts,  and  an  action 
of  debt  lies  for  each  sum  as  it  becomes  due. 
Faw  v.Marsteller,  2  Cranch,  10;  1  Cond.  Rep, 
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Stales,  through  their  agents,  the  United  States 
have  a  right  to  enforce  the  performance  of  such 
contracts,  or  to  recover  damages  for  their  viola- 
tion, by  actions  in  their  own  name,  unless  a  dif- 
ferent mode  of  suit  be  prescribed  by  law.  Du- 
gan  et  at.  v.  United  States,  3  Wheat.  172 ;  4  Cond. 
Rep.  223. 

201.  When  there  is  a  special  agreement  op^n 
and  subsisting  between  the  parties  at  the  time 
the  cause  of  action  arises,  a  general  indebitatus 
assumpsit  will  not  lie.  Perkins  v.  HarVs  Exh'. 
c^-c,  11  Wheat.  237;  6  Cond.  Rep.  287. 

202.  But  if  the  agreement  has  been  wholly 
performed,  or  if  its  further  execution  has  been 
prevented  by  the  act  of  the  defendant,  or  by  the 
consent  of  both  parties,  or  if  the  contract  has 
been  fully  performed,  in  respect  to  any  one  dis- 
tinct subject  included  in  it,  the  plaintiff  may  re- 
cover upon  an  indebitatus  assumpsit.     Ibid. 

203.  An  action  cannot  be  maintained  on  an 
original  contract,  for  goods  sold  and  delivered  by 
a  person  who  has  received  a  note  as  conditional 
payment,  and  has  passed  away  the  note.  Harris 
V.  Johnston,  3  Cranch,  311;   1  Cond.  Rep.  543. 

204.  Generally  speaking,  a  court  of  law  is 
competent  to  afford  an  adequate  remedy  to 
either  party  on  a  breach  of  contracts  by  the 
other,  from  whatever  cause  it  may  have  pro- 
ceeded; and  whenever  this  is  the  case,  a  resort 
to  a  court  of  equity  is  improper.  Hepburn  et  al. 
v.Dunlop  et  al.,  1  Wheat.  179;  3  Cond.  Rep. 
529. 

205.  But  if  the  contract  ought  not.  in  con- 
science, to  bii.d  one  of  the  parties,  as  if  he  had 
acted  under  a  mistake,  or  was  imposed  upon  by 
the  other  party,  or  the  like,  a  court  of  equity  will 
interpose  and  afford  relief,  which  a  court  of 
common  law  cannot,  by  setting  aside  the  con- 
tract; and  having  thus  obtained  jurisdiction  of 
the  principal  question,  that  court  will  proceed  to 
make  such  other  decree  as  the  justice  and  equity 
of  the  case  may  require.     Ibid. 

7.  Damages  in  Actions  on  Agreements. 

206.  B,  in  Philadelphia,  agreed  to  pay  A's 
agent  170,000  guilders  in  Amsterdam,  on  the  1st 
of  March,  and  if  he  should  fail  to  do  so,  then  to 
repay  to  A  the  value  of  the  said  guilders,  at  the 
rate  of  exchange  current  in  Philadelphia  at  the 
time  the  demand  of  payment  should  be  made, 
together  with  damages  at  the  rate  of  20  per 
cent.,  in  the  same  manner  as  if  the  bills  of  ex- 
change had  been  drawn  for  said  sum,  and  they 
had  been  protested  for  non-payment,  and  lawful 
interest  for  any  delay  of  payment  which  might 
take  place  after  the  demand.  B  paid  the  170,000 
guilders  on  the  13th  of  iMay,  instead  of  the  1st 
of  March.  Held,  that  A  was  not  entitled  to  the 
20  percent,  damages,  but  might,  in  a  suit  on  the 
bond  given  to  perform  the  contract,  recover  in- 
terest on  the  170,000  guilders  from  the  1st  of 
March  to  the  13th  of  May.  United  States  v. 
Gurney  et  al.,  4  Cranch,  333;  2  Cond.  Rep.  132. 

207.  The  acceptance  of  any  part  of  the  sum 
due,  in  Amsterdam,  on  a  day  subsequent  to  that 
stipulated  in  the  contract,  was  a  waiver  of  the 
claim  of  20  per  cent,  damages,  for  that  sum 
could  not  be  demanded  in  Philadelphia.    But  in 


waiving  those  damages  the  obligee  did  not  re- 
linquish the  right  to  interest,  which  is  attached 
to  all  contracts  for  the  payment  of  money,  which 
was  only  displaced  by  the  agreement  to  receive 
a  larger  sum  in  damages,  and  which  a  mere 
tacit  implied  waiver  of  those  damages  might 
reinstate.     Ibid. 

208.  In  action  of  covenant,  on  an  agreement, 
under  a  penalty,  the  jury,  in  estimating  the  da- 
mages, are  not  bound  to  give  the  penalty  only; 
but  if  debt  is  brought,  the  plaintiff  can  recover 
no  more  than  the  penalty.  Martin  v.  Taylor,  1 
Wash.  C.  C.  R.  1. 

209.  But  where  the  penalty  is  in  the  nature 
of  liquidated  damages,  the  stipulated  sum  must 
govern  the  jury  in  estimating  damages.     Ibid. 

210.  If  a  reservation  of  damages  in  the  con- 
dition of  a  bond  is,  in  law,  only  a  double  penalty, 
then  interest  is  the  legal  compensation  for  the 
breach  of  the  covenant  contained  in  it.  United 
States  v.  Gurney,  4  Cranch,  333 ;  2  Cond.  Rep. 
132. 

211.  In  estimating  damages  for  the  breach  of 
a  contract  to  deliver  flour,  the  jury  are  to  ascer- 
tain the  value  of  the  flour,  on  the  day  when  the 
cause  of  action  arose.  McAllister  \.  Douglass 
et  al,  3  Cranch,  298  ;   1  Cond.  Rep.  537. 

212.  In  an  action  by  the  vendee  for  the  breach 
of  a  contract  of  sale  by  the  vendor,  in  not  de- 
livering the  article,  the  measure  of  damages  is 
the  price  of  the  article  at  the  time  of  the  breach 
of  the  contract,  and  not  at  any  other  time.  Shep- 
herd v.  Hampton,  3  Wheat.  200;  4  Cond.  Rep. 
233.- 

213.  An  agreement  to  perform  certain  work 
within  a  limited  time,  is  not  to  be  construed  as 
liquidating  the  damages  which  the  party  has  to 
pay  for  the  breach  of  the  contract.  Tayloe  v. 
Samliford,  7  Wheat.  13;  5  Cond.  Rep.  210. 

214.  In  an  actional  law  by  the  vendee  against 
the  vendor,  for  not  delivering  the  article  sold 
according  to  contract,  the  proper  measure  of 
damages  is  not  the  price  stipulated  in  the  con- 
tract, but  the  value  at  the  time  of  the  breach. 
Hopkins  v.Lce,  6  Wheat.  109;  5  Cond.  Rep.  23. 

215.  This  rule  applies  to  real  as  well  as  per- 
sonal property;  but  query,  whether  it  is  the 
proper  measure  of  damages  in  an  action  for 
eviction.     Ibid. 

216.  In  estimating  the  damages  sustained  by 
a  bicach  of  contract,  the  plaintiff  is  not  to  re- 
cover what  he  might  have  made,  should  the 
agreement  have  been  literally  fulfilled.  Gilpins 
v'.Conscqua,  1  Peters'  C.  C.  R.  85. 

217.  In  an  action  of  covenant  on  an  agree- 
ment under  a  penalty,  the  jury,  in  estimating 
the  damages,  are  not  bound  to  give  the  penalty 
only;  but  if  debt  is  brought,  the  plaintiff  can 
recover  no  more  than  the  penalty.  Where, 
however,  the  penalty  is  in  the  nature  of  unli- 
quidated damages,  the  stipulated  sum  must 
govern  the  jury  in  estimating  the  damages. 
Martin  v.  Taylor,  1  Wash.  C.  C.  R.  1. 

218.  In  an  action  to  recover  damages  for 
breach  of  covenant  to  convey  land,  if  the  cove- 
nanter had  no  such  land,  it  is  a  fraud ;  and  the 
jury  should  estimate  the  damages  by  the  valuo 
of  the  land  stipulated  to  be  conveyed  at  the 
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time   of  the  verdict.      Wilson  v.  Robertson,   1 
Overton's  Rep.  464. 

219.  N.  stipulated  in  certain  articles  of  agree- 
ment to  transport  and  deliver  by  the  steamboat 
Paragon  to  R.,  a  certain  quantity  of  subsistence 
stores,  supposed  to  amount  to  three  thousand 
seven  hundred  barrels,  for  the  United  States;  in 
consideration  whereof,  R.  agreed  to  pay  to  N., 
on  the  delivery  of  the  stores  at  St.  Louis,  at  a 
certain  rate  per  barrel,  one  half  in  specie  funds 
or  their  equivalent,  and  the  other  half  to  be  paid 
in  Cincinnati,  in  the  paper  of  banks  current  there 
at  the  period  of  the  delivery  of  the  stores  at  St. 
Louis.  Under  the  agreement  was  the  following 
memorandum  :  "  It  is  understood  that  the  pay- 
ment to  be  made  in  Cincinnati  is  to  be  in  the 
paper  of  the  Miami  Exporting  Company  or  its 
equivalent."  //cW,  that  the  circuit  court  erred 
in  refusing  to  instruct  the  jury  that  the  plaintiffs 
could  only  recover  the  stipulated  price  for  the 
freight  actually  transported,  and  that  they  were 
entitled  to  no  more  than  the  specie  value  of  the 
notes  of  the  Miami  Exporting  Company  bank, 
at  the  time  the  payment  should  have  been  made 
at  Cincinnati.  The  specie  value  of  the  notes  at 
the  time  they  should  have  been  paid,  is  the  rule 
by  which  such  damages  are  to  be  estimated. 
Robinson  v.Noblc's  Adin'rs.,  8  Peters,  18  L 

220.  The  plaintiff,  the  owner  of  the  steam- 
boat, was  not  entitled  under  the  contract  to  re- 
cover in  damages  more  than  the  stipulated  price 
for  the  freight  actually  transported.  If  R.  had 
bound  himself  to  deliver  a  certain  number  of 
barrels,  and  had  failed  to  do  so,  N.  would  have 
been  entitled  to  damages  for  such  failure  ;  but 
a  fair  construction  of  the  contract  imposed  no 
such  obligation  on  R.     Ibid. 

221.  There  is  no  pretence  that  R.  did  not  de- 
liver the  whole  amount  of  freight  in  his  posses- 
sion, at  the  places  designated  in  the  contract. 
In  this  respect,  as  well  as  in  every  other,  in  re- 
gard to  the  contract,  he  seems  to  have  acted  in 
good  faith.  And  he  was  unable  to  deliver  the 
number  of  barrels  supposed,  either  through  the 
loss  stated,  or  an  erroneous  estimate  of  the  quan- 
tity. But  to  e.xonerate  R.  from  damages  on  this 
ground,  it  is  enough  to  know,  that  he  did  not 
bind  himself  to  deliver  any  specific  amount  of 
freight.  The  probable  amount  is  stated  or  sup- 
posed in  the  agreement,  but  there  is  no  under- 
taking as  to  the  quantity.     Ibid. 

222.  The  sales  at  Amsterdam  of  teas  shipped 
at  Canton,  under  a  contract  that  they  should  be 
prime  teas,  compared  witli  the  sales  of  similar 
leas  there,  furnish  the  rate  of  loss,  which,  in 
ascert«iniiig  the  damages  sustained  by  the 
breach  of  a  contract,  is  to  be  applied  to  the  first 
cost  of  the  teas  so  shipped  at  Canton  ;  but  these 
sales  do  not  furnish  the  amount  of  the  damages. 
No  damages  are  to  be  allowed  for  any  profit  or 
gain  the  plaintiff  might  have  obtained  by  ex- 
change or  otherwise.  Gilpins  v.  Consaiua,  1 
Peters'  C.  C.  R.  85.  lVillin<rs  ct  al  v.  Conscqua, 
1  Peters'  C.  C.  R.  172.  Yotujiia  v.  Nixon  ct  al., 
1  Peters'  C.  C.  R.  221. 

223.  The  adjustment  of  a  claim  of  damages 
in  a  particular  case,  does  not  e.vclude  a  party 
from  the  benefit  of  a  general  rule  as  to  such 


claims,  different  from  that  adopted  in  the  parti- 
cular case.  Willings  v.  Conscqua,  1  Peters'  C. 
C.  R.  172. 

224.  Damages  for  breach  of  contracts  do  not 
bear  interest.     Ibid. 

225.  The  rate  of  damages  to  be  recovered  for 
a  breach  of  contract,  is  part  of  the  right  to 
which  the  injured  party  is  entitled,  and  is  dis- 
tinct from  the  remedy  for  enforcing  his  claim. 
In  the  former  case,  tJie  lex  loci,  where  the  con- 
tract is  made  or  broken,  prevails;  in  the  latter, 
the  lex  loci  of  the  forum,  where  the  remedy  is 
provided,  prevails.  Consequa\.Willings,  1  Pe- 
ters' C.  C.  R.  225. 

226.  No  claim  for  the  supposed  loss  on  teas 
of  inferior  quality,  by  the  difference  on  exchange, 
can  be  sustained.  Gilpins  v.  Consequa,  3  Wash. 
C.  C.  R.  184. 

227.  The  general  policy  of  the  law  forbids, 
that  a  debtor  should  be  subject  to  the  loss  of 
consignment  on  a  failure  to  fulfil  his  promise  to 
pay  his  debt.  Such  breaches  are  so  often  the 
consequence  of  events  which  could  neither 
have  been  prevented  nor  foreseen  by  the  debtor, 
that  interest  is  generally  considered  as  compen- 
sation, which  must  content  the  debtor.  Short  v. 
Skipii'ith,  1  Brockenb.  C.  C.  R.  103. 

228.  If  a  holder  of  a  promissory  note  agrees 
for  a  valuable  consideration  to  give  time  to  the 
maker  of  the  note,  the  endorser  is  discharged. 
Bank  of  the  United  States  v.  Hatch,  1  M'Lean,  92. 

229.  An  agreement  to  admit  certain  deposi- 
tions as  evidence  extends  to  the  final  decision 
of  the  case.  Hinde  ct  al.  v.  Vatticr  et  al.,  1 
M'Lean,  116. 

230.  An  agreement  under  seal  which  com- 
promises a  suit,  does  not  prevent  either  party 
from  setting  up  and  proving  a  parol  undertaking 
that  one  of  the  parties  should  pay  the  costs. 
Morancy  et  al.  v.  Buford  et  al.,  1  M-Lean,  195. 

231.  Such  an  agreement  does  not  contradict 
or  vary  the  written  agreement,  but  is  distinct 
and  independent  of  it.     Ibid. 

232.  An  agreement  between  two  or  more  per- 
sons, not  to  bid  at  a  sheriff's  sale  against  each 
other,  and  that  one  shall  purchase  for  the  benefit 
of  all,  held  to  be  void.  Piatt  \.  Oliver  et  al.,  1 
M'Lean,  295. 

233.  But  such  sales  may,  perhaps,  be  distin- 
guished from  public  sales  of  the  public  lands. 
Ibid. 

234.  An  agreement  to  pay  illegal  interest  will 
not  be  decreed,  but  under  certain  circumstances, 
the  court  will  not  decree  the  repayment  of  inte- 
rest thus  paid.  Long'wortk  v.  Taylor,  1  M'Lean, 
514. 


ALABAMA. 

1.  The  state  of  Alabama  has  not  merely  ac- 
quiesced by  silence,  but  her  judicial  tribunals 
have  declared  the  adoption  of  the  law  of  inter- 
national comity  in  the  case  of  a  suit.  'The  Bank 
of  Augusta  v.Earlc,  13  Peters,  519. 

2.  The  state  of  Alabama  never  intt'mh>d,  by 
its  constitution,  to  interfere  with  the  right  of  sell- 
ing or  purchasing  bills  of  e.vchange.     Ibid. 
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ALEXANDRIA,  IN   THE   DISTRICT  OF  CO- 
LUMBIA. 

1.  Separation  of  Alexandria  from  Viro^inia. 
1-  The  separation  of  Alexandria  fiom  Viiojuia 
by  the  cession  to  the  United  States,  did  not  affect 
existing  contiacts  between  iudividnals  The  in- 
surance upon  buildings  in  Alexanchia.  made 
belore  the  cession,  dici  not  cease  on  the 'separa- 
tion although,  by  the  charter,  the  company  were 
authorized  to  insure  buildings  in  Virginia  only. 
Aor/i  ^  Wtsemiller  v.  The  Mutual  Assurance  So- 
ciety agamst  fire  on  build  in  q-s  in  Viminia  6 
Cranch,  192;  2  Cond.  Rep.  345.  "       ' 

_  2.  The  proprietors  of  buildings  in  Alexandria 
insured  by  the  Mutual  Assurance  Society,  were 
bound  by  the  acts  of  the  legislature  of  Vircinia. 
passed  in  1805,  and  by  the  subsequent  regula- 
tions of  the  society,  to  pay  an  additional  premium 
upon  the  increased  rate  of  hazartl.  accordino-  to 
the  new  regulations  in  1805.  The  MuluafAs- 
surance  Society  v.Korn  et  al.,  7  Cranch,  396;  2 
Cond.  Rep.  546.  ' 

3.  The  right  of  Virginia  to  legislate  for  that 
part  of  the  District  of  Columbia  which  ^vas 
fu  iV  ^''\  '"^  *^^  ^""^t^J  States,  continued  to 
the  27th  February,  1801.  Young  v.  The  Bank 
of  Alexandria,  4  Cranch,  384;  2  Cond.  Rep.  150 

4.  A  mere  change  of  the  sovereignty  produces 
no  change  in  the  state  of  rights  existino-  in  the 
sod;  and  the  cession  of  the  District  of  c'olumbia 
to  the  national  government,  did  not  affect  the 
Jien  created  by  the  act  of  Virginia,  of  22d  De- 
cember, 1791,  on  property  pled-ed  to  the  Mu- 
tual Assurance  Society,  in  the  town  of  Alexan- 
dria, although  the  personal  character  or  liability 
ot  a  rnemberof  the  society  could  not  be  thereby 
forced  on  a  purchaser  of  such  property.  The 
Mutual  Assurance  Society  v.  Wattes  FrU-<:  i 
Wheat.  279;  3  Cond.  Rep.  570.  '    ^ 

2.  Banks  in  Alexandria. 
5   The  act  of  Virginia,  incorporating  the  Bank 
of  Alexandria,  is  a  public  act.      Young  y.  The 

Reo    150  "'   "*  ^™^''^'   ^^*>    ^  ^°"^'- 

6.  The  Bank  of  Alexandria  may  maintain  an 
ac  ion  against  the  endorser  of  a  note,  made  ne- 
gotiable (herein,  without  first  suing '.he  maker 
or  proving  him  insolvent,  allhouoh  it  is  different 

"cT;':fc;r''49  "^fr  i  r^  ^""''  «/^^^-«-^- 

o  i.>iancn.  49;  2  Cond.  Rep.  186 

7  The  3d  and  21st  sections  of  the  act  incor- 
porating the  Mechanics'  Bank  of  Alexandra  1 
no  import  that  the  stock  shall  be  deemed  o 
beloiig  to  the  persons  in  whose  names  it  sSnds 
r.i  the  books  of  the  bank.  The  bank  bo^nd 
to  ecognise  the  interests  of  cestui  one  trusts 
StTSrS"  ^«l-™;Vhe  stock  ?o  be  traS 
hebil  If  ;'  "O"^'"^-^'  holder  is  indebted  to 
jianK  oj  Lolumbia,  1  Peters   "JOg 


bank  shall  in  no  other  case  be  liable  for  any  con- 
tract  or  agreement,  does  not  e.vtend  to  contracts 
and  undertakings  implied  by  law.  The  Mecha- 
f.^^'Bank  oj  Alexandria  v.  The  Bank  of  Colum- 
bia,-5  Wheat.  326;  4  Cond.  Rep.  666 

S.  Common  Council  of  Alexandria. 
9.  The  power  to  license  auctioneers,  and  to 
take  deeds  for  their  good  behaviour,  is  not  inci- 
dental to  a  corporation,  but  was  conferred  on  the 
common  council  of  Alexandria  by  a  law  of  Vir- 
ania  With  a  certain  limitation  of  the  power. 
PeterV398  °"  ^"'"'"^  of  Alexandria,  3 

tV.i^'v.^1"'  •''r^f  co"g'es.s  of  1804,  to  amend 
the  charter  of  Alexandria,  does  not  make  a  ge- 
neral transfer  to  the  common  council  of  Alexan- 
dria,  of  the  powers  of  the  mayor,  kc,  but  only 
of  specially  enumerated  powers.     Ibid 

11.  The  common  council  are  not  liable  for 
damages,  for  having  appointed  an  auctioneer 
withou  receiving  a  bond  from  him,  as  required 
by  the  law  of  Virginia,  for  his  good  conduct,  the 
auctioneer  having  defrauded  his  employers.  Ibid 
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1.  General  principles Panels? 

2.  Alien  enemy "       '°    ^ 

3.  Suits  by  aliens  in  the  courts  of  the  United  States       139 

4.  Claims  of  aliens  to  lands  in  the  United  States 139 

5.  Naturalization 

1 .  General  Principles. 
1.  Villafo,  a  Spaniard  by  birth,  came  to  Penn- 


sylvania  in  1793,  and  took  an  oath  of  allegiance 
before  the  mayor  of   the  city  of  Philadelphia, 
under  the  provisions  of  an  act  of  the  legislature 
of  that  state,  passed  on  the  13th  of  March,  1789 
Ihe  first  naturalization  act  was  passed  by  con- 
gress in  1790.     By  the  operation  of  the  consti- 
ITV  ^  '^'  r^''^'^   ^^   Pennsylvania,  adopted 
f  Vt^  'f '''  ?[  ^ '^^'  ^"^'  '^'«  naturalization  law 
of   1/90   the  Pennsylvania  law  was  abrogated- 
and  at  the  lime  of  the  taking  of  the  oath  rjf  alle- 
giance by  Villato,  the  law  under  uhich  it  was 
administered  did  not  exist.    Villato,  after  takin- 
he  oath  in  1793,  went  to  the  West  Indies,  en- 
tered on  board  a  French  privateer,  and  acted  as 
prize-master  of  the  American  brig  John,  of  New 
^  ork,  which  had  been  captured  by  the  privateer 
while  he  was  on  board  of  her,  and  he  procured 
the  John  to  be  libelled  and  condemned  as  prize 
at  Cape  FraiKjois.     He  was  indicted  for  treason 
against  the  United  States,  in  the  circuit  court  of 
Pennsylvania       The    court    held,  that  the  law 
under  which  Villato  took  the  oath  of  allegiance 
not  being  ni   force,  he  could  not  be  guilty  of 
reason.      U.  S.y.  Villato,  Circuit  Court  of  the 
370  373      ^''^  Pennsylvania,   2  Dall.  Rep. 

2  Alienage  may  have  been  a  good  cause  of 
challenge  before  a  juror  was  sworn;  but  an 
omission  to  make  the  challenge  cannot  be  taken 
advantage  of  after  verdict.  Hollinssworth  v. 
Uuane,  Circuit  Court  of  the  United  ^States  for 
Pennsylvania,  4  Dall.  Rep.  354. 
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3.  The  children  of  persons  duly  naturalized 
before  the  act  of  congress  of  14lh  April,  1802, 
being  under  age  at  the  time  of  the  naturalization 
of  their  parents,  were,  if  residing  in  the  United 
States  on  the  14th  of  April,  1802,  to  be  consi^ 
dered  citizens  of  the  United  States.  Caynphell 
V.  Gordon,  6  Cranch,  176  j  2  Cond.  Rep.  342. 

4.  New  Jersey.  —  An  alien  resident  in  New 
Jersey,  who  holds  lands  under  a  special  law  of 
that  state,  may  sustain  a  suit  iu  the  circuit  court 
of  the  United  States,  relating  to  such  lands. 
Bonaparte  v.  TIif.  Camden  and  A7nboy  Railroad 
Company,  1  Baldwin's  C.  C.  11.  216. 

5.  Where  an  alien  sues  a  corporation,  it  is  no 
objection  that  one  of  the  stockholders  is  also  an 
alien,  if  the  agents  of  the  corporation  are  also 
defendants.     Ibid. 

6.  The  act  of  July  6th,  1798,  ch.  83,  havhig 
authorized  the  president  to  direct  the  confine- 
ment of  alien  enemies,  necessarily  conferred  all 
the  means  for  enforcing  such  orders  as  he  might 
give,  in  relation  to  the  execution  of  those  powers. 
Lockington  v.  Smith,  1  Peters'  C.  C.  R.  466. 

7.  The  marshals  of  the  several  districts  are 
the  proper  officers  to  execute  the  orders  of  the 
president  under  this  act.     Ibid. 

8.  After  the  president  had  established  such 
regulations  as  he  deemed  necessary,  in  relation 
to  alien  enemies,  it  was  not  necessary  to  call  in 
the  aid  of  the  judicial  authority  on  all  occasions 
to  enforce  them ;  and  the  marshal  may  act  with- 
out such  authority.     Ibid. 

9.  By  the  provisions  of  the  law,  it  was  de- 
signed to  make  the  judiciary  auxiliary  to  the 
executive  in  effecting  its  great  objects;  and 
each  department  was  to  act  independently  of 
the  other,  except  that  the  former  was  to  make 
the  ordinances  of  the  latter  the  rule  of  its  deci- 
sions.    Ibid. 

10.  Alien  enemies,  who  are  commorant  in 
their  own  country,  cannot  maintain  any  action 
in  the  courts  of  the  other  belligerent,  either  in 
those  of  common  law  jurisdiction,  or  those  which 
proceed  according  to  the  law  of  nations  and  of 
war.  It  is  sufficient  that  they  be  alleged  in  the 
pleadings  to  be  alien  enemies;  for  if,  being  so, 
they  are  entitled  to  any  special  exemption,  they 
must  exhibit  evidence  of  it.  Johnson  v.  Mer- 
chandise, 6  Hall's  Law  Journal,  97. 

11.  Massachusetts. — An  incjuest  of  office  by 
thg  attorney-general,  for  lands  escheating  to  the 
government  by  reason  of  alienage,  is  evidence 
of  title  in  all  cases;  but  it  is  not  conclusive  evi- 
dence against  any  per.son  who  was  not  tenant  at 
the  time  of  the  inquest,  or  party  or  privy  thereto. 
Such  persons  may  prove  that  there  are  lawful 
heirs,  not  aliens  in  esse.  Stokes  v.  Dawes,  4 
Mason's  C.  C.  R.  268. 

12.  A  person  born  in  the  colony  of  New  York, 
in  1760.  of  Iri.sh  parents,  who  went  to  Ireland  in 
1771,  wherf!  he  was  educated  and  served  his 
apprenticeship,  and  remained  in  the  British  do- 
minions until  179").  when  he  cami;  to  the  United 
States,  is  an  aliiMi.  JloUuigsii'orth  v.  Duane, 
Wallace's  C.  C.  R.  51. 

13.  Virginia. — The  act  of  the  legislature  of 
Virginia,  of  1813,  re-enacted  in  1819,  protecting 
purchasers  of  lands,  who  sold  them  before  they 


were  escheated  to  the  commonwealth  by  an 
office  found,  applies  to  an  equitable  as  well  as 
to  a  leiral  estate  in  land.  Robertson  v.  Miller  ct 
al.,  1  Brockenb.  C.  C.  R.  466. 

14.  The  capacity  of  private  individuals,  Bri- 
tish subjects,  or  of  corporations  created  by  the 
British  crown,  in  this  country,  or  in  Great  Bri- 
tain, to  hold  lands  or  other  property  in  this 
country,  was  not  afl'ected  by  the  revolution.  The 
Society  for  the  Propagation  of  the  Gospel  v.  New 
Haven  et  al,  8  Wheat.  464 ;  5  Cond.  Rep.  489. 

15.  Allegiance  may  be  dissolved  by  the  mu- 
tual consent  of  the  government,  and  its  citizens 
or  subjects.  The  government  may  release  the 
governed  from  their  allegiance.  This  is  even 
the  British  doctrine.  Inglis  v.  The  Sailor's  Snug 
Harbour,  3  Peters,  99. 

2.  Alien  Enemy. 

16.  The  fact  that  the  commander  of  a  private 
armed  vessel  was  an  alien  enemy  at  the  time  of 
the  capture,  does  not  invalidate  such  capture. 
The  Mary  and  Susan,  1  Wheat.  46;  3  Cond. 
Rep.  480. 

17.  Admitting  it  to  have  any  operation,  all 
that  could  result  from  it  would  be  the  condem- 
nation of  his  interest  to  the  government,  as  a 
droit  of  admiralty;  but  his  national  character 
can  in  no  wise  affect  the  rights  of  the  owners 
and  crew  of  the  privateer.     Ibid. 

18.  An  alien  enemy  cannot  be  permitted  to 
make  the  declaration  required  by  law,  prepara- 
tory to  the  naturalization  of  aliens.  Ex  parte 
Newman,  2  Gallis,  1 1 . 

19.  If  a  foreign  corporation,  established  in  a 
foreign  country,  sue  in  our  courts,  and  war  inter- 
vene between  the  countries  pending  the  suit, 
this  is  not  sufficient  to  defeat  the  action,  unless 
it  appear  upon  the  record  that  the  plaintifls  are 
not  within  any  of  the  exceptions  which  enable 
an  alien  enemy  to  sue.  Society  for  the  Propaga- 
tion, eye.  V.  Wheeler,  2  Gallis.  105. 

20.  Contracts  made  with  an  alien  enemy  are 
lawful,  if  made  in  a  trade  carried  on  under  li- 
cense of  the  government,  whether  they  arise 
directly  or  collaterally  out  of  such  licensed 
trade;  or  if  the  enemy  with  whom  the  contract 
is  made  be  in  the  hostile  country  by  the  license 
of  the  government ;  or  if  the  contract  he  a  ran- 
som bond .  Crauford  v.  The  William  Pcnn,  3 
Wash.  C.  C.  R.  484. 

21.  Contracts  matle  by  prisoners  of  war  in  the 
enemy's  country,  for  subsistence,  are  binding. 
Ibid. 

22.  A  neutral,  or  a  citizen  of  the  United  States, 
domiciled  in  the  enemy's  country,  not  only  in 
re.spect  to  his  property,  but  also  as  to  his  capa- 
city to  sue,  is  deemed  as  much  an  alien  enemy 
as  a  person  actually  born  under  the  allegiance, 
and  resiiiing  within  the  dominions  of  the  hostile 
nation.     Ibid. 

23.  The  general  rule  of  the  common  law  of 
England  is,  that  an  alien  enemy  cannot  maintain 
an  action  in  the  courts  of  that  country,  in  his 
own  name.  Crauford  v.  The  William  Penn,  1 
Peters'  C.  C.  R.  106. 

24.  A  per.son  beneficially  interested  in  a  suit, 
if  an  alien  enemy,  cannot  maintain  a  suit  in  ths 
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circuit  court  of  the  United  States,  in  the  name 
of  his  trustee,  who  is  not  an  alien.  But  it  is 
otherwise,  if  the  contract  out  of  wliich  the  suit 
originated  arose  out  of  a  trade  licensed  by  the 
government  in  whose  courts  redress  is  souaht. 
Ibid. 

25.  The  rules  of  the  common  law,  in  cases  of 
alien  enemy,  do  not  apply  with  the  same  rigour, 
in  courts  acting  under  the  general  law  of  nations. 
Ibid. 

26.  Alien  enemie.s,  who  had  enrolled  them- 
selves as  volunteers,  and  been  accepted  by  the 
president,  under  the  act  of  February  6,  1812, 
ch.  344,  are  not  entitled  to  a  discharge  on  the 
ground  of  such  alienage,  there  being  no  law  en- 
joining the  president  irom  accepting  their  ser- 
vices.    Wilson  ct  al.  v.  Izard  et  al.,  1  Paine,  68. 

27.  An  alien  enemy  cannot  sustain  a  suit  in 
the  courts  of  the  United  Slates.  Mumford  v. 
Mumford,  1  Gallis.  C.  C.  R.  366. 

28.  An  alien  enemy  cannot  sustain  a  claim  in 
a  prize  court ;  nor  can  a  citizen  claim  the  pro- 
perty of  an  enemy  in  a  prize  court,  upon  an 
alleged  sale  since  the  war.  The  Emidous,  1 
Gallis.  C.  C.  R.  563. 

3.  Suits    by  Aliens  in  the  Courts   of  the  United 

States. 

29.  The  courts  of  the  United  States  have  no 
jurisdiction  where  both  parties  are  aliens.  3Ion- 
talet  V.  Murray^  4  Cranch,  46;  2  Cond.  Rep.  19. 

30.  If  it  appears  before  the  supreme  court,  by 
the  record  brought  up  from  the  inferior  court, 
that  the  plaintiff  below  was  a  subject  of  Great 
Britain  at  the  time  of  the  suit  brought,  and  the 
rendition  of  the  judgment  below,  ami  before 
affirmance  on  the  writ  of  error,  the  plaintiff  in 
error  cannot  take  advantage  of  the  fact  that  the 
original  plaintiff  has  become  an  alien  enemy  by 
the  breaking  out  of  war.  The  judgment  may 
be  affirmed.  Owens  v.Hanney,  9  Cranch,  180; 
3  Cond.  Rep.  346. 

31.  An  alien  does  not  lose  his  right  to  sue  in 
the  courts  of  the  United  States,  by  his  residence 
in  a  state  of  the  Union.  Breedlove  et  al.v.Ni- 
colet  el  al.,  7  Peters,  413. 

32.  In  the  case  of  Kernp  v.  Kennedy,  in  the 
circuit  court  of  the  United  States,  New  Jersey 
circuit,  1  Peters'  C.  C.  R.  30,  Judge  Washington 
said,  "he  recollected  no  case  where  an  alien 
enemy  had  recovered  in  ejectment."'  He  was 
referred  to  the  case  of  Dawson  v.  Godfrey,  su- 
preme court,  4  Cranch,  321 ;  2  Cond.  Rep.  124, 
where  that  court  decided  against  the  plaintiff,  on 
the  ground  of  alienage. 

4.  Claims  by  Aliens  to  Lands  in  the  United  States. 

33.  Maryland.— The  law  of  Maryland,  accord- 
ing to  the  common  law  of  England,  does  not  give 
the  right  to  inherit  lands,  distinct  from  the  obli- 
gation of  allegiance  existing  either  in  fact  or  sup- 
position of  law.  Daicson's  Lessee  v.  Godfrey,  4 
Cranch,  321;  2  Cond.  Rep.  125,  126. 

34.  A  person  born  in  England  before  the  year 
1775,  and  who  always  resided  there,  and  never 
was  in  the  United  States,  is  an  alien,  and  could 
not,  m  1793,  take  lands  in  Maryland  from  a  citi- 
zen of  the  United  States.     Ibid.  124. 


35.  Virginia.  — An  alien  enemy  may  take 
lands  by  devise,  and  hold  the  same  until  office 
found.  Fairfax's  Devisee  w  Hunter.  7  Cranch, 
603:  2  Cond.  Rep.- 622. 

36.  There  is  no  distinction,  whether  the  pur- 
chase be  by  grant  or  by  devise;  in  either  case, 
the  estate  vests  in  the  alien,  not  for  his  own  be- 
nefit, but  for  the  benefit  of  the  state;  or,  in  the* 
language  of  the  ancient  law,  he  has  the  capacity 
to  take  but  not  to  hold  lands,  and  they  may  be 
seized  into  the  hands  of  the  sovereign.     Ibid. 

37.  Until  the  lands  are  so  seized,  the  alien  has 
complete  dominion  over  them ;  he  is  a  good 
tenant  of  the  freehold  in  a  pia?cipe  on  a  common 
recovery,  and  may  convey  the  same  to  a  pur- 
chaser.    Ibid. 

38.  It  seems  indeed  to  have  been  held,  that 
an  alien  cannot  maintain  a  real  action  for  the  re- 
covery of  lands ;  but  it  does  not  thence  follow 
that  he  may  not  defend,  in  a  real  action,  his  title 
to  the  lands,  against  all  persons  but  the  sovereign. 
Ibid. 

39.  In  respect  to  these  general  rights  and  dis- 
abilities as  to  real  property,  there  is  no  difference 
between  alien  friends  and  alien  enemies.     Ibid. 

40.  During  the  war,  the  property  of  alien 
enemies  is  subject  to  confiscation  jure  belli,  and 
their  civil  capacity  to  sue  is  suspended.     Ibid. 

41.  The  title  acquired  by  an  alien,  by  pur- 
chase, is  not  divested  until  office  found;  the 
principle  is  founded  upon  the  ground,  that  as  the 
f'eehold  is  in  the  alien,  and  he  is  tenant  to  the 
lortl  of  whom  the  lands  are  holden.  it  cannot  be 
divested  out  of  him,  but  by  some  notorious  act, 
by  which  it  may  appear  that  the  freehold  is  in 
another.     Ibid. 

42.  The  reason  of  the  difference  why,  when 
an  alien  dies,  the  sovereign  is  seised  without 
office  found;  is,  because  otherwise  the  freehold 
would  be  in  abeyance,  as  the  alien  cannot  have 
any  inheritable  blood.  Even  after  office  found, 
the  king  is  not  judged  in  possession,  unless  the 
possession  were  then  vacant ;  for  if  the  posses- 
sion were  then  in  another,  the  king  must  enter 
or  seize  by  his  officer,  before  the  posses.sion  in 
deed  shall  be  adjudged  him.     Ibid. 

43.  New  Jersey. — A  person  born  in  the  colony 
of  New  Jersey,  before  the  year  1775,  and  resid- 
ing there  until  the  year  1777,  but  who  tlien 
joined  the  British  army,  and  ever  since  adhered 
to  the  British,  claiming  to  be  a  British  subject, 
and  demanding  and  receiving  compensation  trom 
that  government,  for  his  loyalty  and  sufferings 
as  a  refugee,  has  a  right  to  take  lands  by  de- 
scent, in  the  state  of  New  Jersey.  C'o.t's  Les- 
see V.  31-Ilvaine,  4  Cranch,  209;  2  Cond.  Rep.  86. 

44.  The  alienage  of  the  vendee  is  not  a  suf- 
ficient ground  to  entitle  the  vendor  to  a  decree 
rescinding  a  contract  for  the  sale  of  lands; 
though  perhaps  it  might  afford  a  reason  for  de- 
nying a  specific  performance,  as  against  the 
vendee.  Hepburn  ct  al.  v.  Dunlop  et  al.,  1 
Wheat.  179;  3  Cond.  Rep.  529. 

45.  Maryland. — J.  B.  C,  a  native  of  France, 
migrated  to  the  United  States  in  1793,  and^be- 
came  domiciled  in  Maryland.  On  the  22d  Sep- 
tember, 1795,  he  took  the  oaths  of  citizenship, 
according  to  an  act  of  assembly  of  Maryland, 
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passed  in  1779,  and  the  next  day  received  a  con- 
veyance of  lands  in  that  state,  in  fee.  On  the 
6th  of  Jujy,  1798,  he  was  naturalized  under  the 
laws  of  the  United  States,  and  he  died  intestate 
in  July,  1799,  leaving  no  legitimate  relations  in 
the  United  States,  but  having  heirs  at  law  in 
France.  Upon  the  supposition  that  the  lands 
were  escheated,  the  slate  of  Maryland  conveyed 
ihem  to  his  natural  son,  with  a  saving  of  the 
riglits  of  all  persons  claiming  by  devise  or  de- 
scent from  J.  B.  C,  and  under  this  grant  the  na- 
tural son  took  possession  of  the  property.  In 
March.  1809,  the  heirs  at  law  of  J.  B.  C,  French 
subjects,  brought  an  action  of  ejectment  for  the 
lands,  and  obtained  a  verdict  for  them,  the  judg- 
ment on  which  was  affirmed  in  the  supreme 
court.  The  court  held  that  the  power  of  natu- 
ralization was  exclusively  in  congress,  but  that 
the  treaty  of  amity  and  commerce  between  the 
United  States  and  France,  of  1778,  article  11, 
enabled  the  subjects  of  France  to  purchase  and 
hold  lands  in  the  United  States.  Chirac  v.  Chirac, 
2  Wheat.  259:  4  Cond.  Rep.  111. 

46.  The  statute  11  and  12  VVm.  3,  ch.  6,  which 
is  in  force  in  Maryland,  removes  the  disability 
of  claiming  title  by  descent,  through  an  alien 
ancestor,  but  does  not  apply  to  the  case  of  a 
living  alien  ancestor,  so  as  to  create  a  title  by 
heirship,  where  none  would  exist  by  the  common 
law,  if  the  ancestor  were  a  natural  born  subject. 
M'-Crccrifs  Lessee  v.  Somerville,  9  Wheat.  354; 
5  Cond.  Rep.  608. 

47.  Where  M.  died  seised  of  lands  in  Mary- 
land, inte.state  and  without  issue,  leaving  a  bro- 
ther R.,  an  alien,  and  three  daughters,  nieces  of 
R.,  who  were  natural  born  citizens  of  the  United 
States,  it  was  held  that  they  could  not  claim  as 
heirs  to  M.,  through  R.,  their  father,  he  being 
an  alien  and  still  living.     Ibid. 

48.  Under  the  9th  article  of  the  treaty  between 
the  United  States  and  Great  Britain,  of  1794,  it 
is  not  necessary  for  the  alien  to  show  that  he 
was  in  the  actual  possession  or  seisin  of  the  land 
at  the  date  of  the  treaty,  because  the  treaty  ap- 
plies to  the  title,  whatever  that  might  he,  and 
gives  it  the  same  legal  validity  as  if  the  parties 
were  citizens.  The  title  of  an  alien  mortgagee 
is  protected  by  the  treaty.  /i«o/tcs  ct  al.  v.  Ed- 
wards tt  vx.,  9  Wheat.  489;  5  Cond.  Rep.  648. 

49.  Independently,  however,  of  the  treaty,  an 
alien  mortgagee  may  come  into  equity,  and  have 
th6  property  pledged  for  the  security  of  his  debt, 
sold  for  the  purpoise  of  raising  the  money.  His 
demand  is  merely  a  personal  one,  the  debt  being 
considered  as  the  principal,  and  the  land  merely 
as  an  incident.     Ibid. 

50.  An  alien  may  take  real  property  by  grant, 
whether  from  the  states  or  a  private  citizen,  and 
may  hold  the  same  until  his  title  is  divested  by 
an  inquest  of  office,  or  some  equivalent  proceed- 
ing. Doe  ex  dcm.  Governcur's  Heirs  v.  Robert- 
son ct  al.,  11  Wheat.  332;  6  Cond.  Rep.  334. 

51.  The  act  of  assembly  of  Virginia,  of  1779, 
ch.  13,  sec.  3,  was  designed,  and  must  be  .''o  un- 
derstood, to  secure  from  escheat  the  equitable 
interest  acquired  by  aliens,  by  the  acts  preced- 
ing the  patent;  while  as  to  the  rights  acquired 


by  patent,  no  alteration  was  made  by  the  law, 
and  they  were  left  under  the  ordinary  alien  dis- 
abilities.    Ibid. 

52.  The  title  of  an  alien,  acquired  by  patent 
in  1784,  under  the  laws  of  Virginia,  and  subse- 
quently confirmed  to  him  by  a  legislative  act  of 
Kentucky,  in  1796,  and  to  his  heirs  and  their 
grantees  by  a  subsequent  law  of  the  same  state, 
in  1799,  will  overreach  a  grant  made  by  Virginia 
to  a  citizen  in  1785,  and  defeat  the  claim  of  all 
persons  holding  under  such  grant.     Ibid. 

53.  Kentucky. — The  treaty  of  1778,  between 
France  and 'the  United  States,  allowed  the  citi- 
zens of  either  country  to  hold  lands  in  the  other  ; 
and  the  title  once  vested  in  a  French  subject  in 
lands  in  the  United  States,  was  not  divested  by 
the  abrogation  of  the  treaty,  and  the  expiration 
of  the  subsequent  convention  of  1800.  Corneal 
V.  Banks,  10  Wheat.  181;  6  Cond.  Rep.  64. 

54.  New  York. — G.  C,  born  in  the  colony  of 
New  York,  went  to  England  in  1738,  and  resided 
there  until  his  decease;  and  being  seised  of 
lands  in  New  York,  on  the  30th  November.  1776, 
he  devised  the  same  to  the  defendant  in  the 
ejectment,  and  E.  C,  as  tenants  in  common, 
and  he  died  so  seised  of  the  property  in  Decem- 
ber, 1776.  The  defendant  and  E.  C.  having  en- 
tered on  the  land,  E.  C,  in  December,  1791, 
sold  to  the  defendant  his  interest.  The  defend- 
ant and  E.  C.  were  both  born  in  England,  before 
the  revolution.  On  the  22d  of  March,  1791,  the 
legislature  of  New  York  passed  an  act  to  enable 
the  defendant  to  purchase  lauds,  and  to  hold  all 
other  lands  to  which  he  might  then  be  entitled, 
within  the  state,  by  purchase  or  descent,  in  fee 
simple,  and  to  sell  and  dispose  of  the  same  as  a 
natural  born  citizen.  The  defendant  still  con- 
tinued a  British  subject.  Held,  that  he  was  en- 
titled to  hold  lands  so  devised  to  him  by  G.  C, 
and  transferred  by  E.  C.  Jaclcson  v.  Clarke,  3 
Wheat.  1 ;  1  Cond.  Rep.  188. 

55.  Virginia.  —  R.  C,  a  native  of  Virginia, 
being  seised  of  real  property  in  that  slate,  de- 
vised as  follows:  —  "In  the  first  place,  I  give, 
devise,  and  bequeath  unto  J.  L."  and  others, 
"all  my  estate,  real  and  personal,  of  which  I 
may  die  seised  and  possessed  in  any  part  of 
America,  in  special  trust,  that  the  aforemen- 
tioned persons,  or  such  of  them  as  may  be  living 
at  my  death,  will  sell  my  personal  estate  to  the 
highest  bidder,  on  two  years'  credit ;  and  my 
real  estate  on  one,  two,  and  three  years'  credit, 
provided  satisfactory  security  be  given  by  bond 
and  deed  of  trust.  In  the  second  place,  I  give 
and  bequeath  to  my  brother,  T.  C,"  an  alien, 
"all  the  proceeds  of  my  estates,  real  and  per- 
sonal, which  I  have  directed  to  be  sold,  to  be 
remitted  to  him  accordingly,  as  the  payments 
are  made;  and  I  hereby  declare  J.  L.."  and  the 
other  persons,  "  to  be  my  trustees  and  executors 
for  the  purposes  aforemeiUioned."  Held,  that 
J.C,  though  an  alien,  was  entitled  to  the  benefit 
of  this  bequest,  it  being  personal  estate  only. 
Craig  v.  Leslie  at  at.,  3  Wheat.  563;  4  Cond. 
Rep.  331. 

.56.  An  alien  may  take  a  freehold  interest  in 
land,  anil  hold  against  all  the  world  except  the 
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kingj  and  against  him  until  office  found,  and  is 
not  accoiuilable  for  the  rents  and  profits  pre- 
viously received.     Ibid.  589. 

57.  An  alien  may  take  by  purchase,  a  free- 
hold estate,  which  cannot  be  divested  on  the 
ground  of  alienage,  but  by  inquest  of  office,  or 
some  legislative  act  equivalent  thereto.  Craig 
et  al.  V.Radford,  3  Wheat.  594;  4  Cond.  Rep. 
343. 

58.  A  defeasible  title,  vested  during  the  war 
of  the  revolution,  in  a  British  born  subject,  who 
has  never  become  a  citizen,  is  completely  pro- 
tected and  confirmed  by  the  9th  article  of  the 
treaty  of  1794,  between  the  United  States  and 
Great  Britain.     Ibid. 

59.  An  alien  may  take  an  estate  in  lands  by 
the  act  of  the  parties,  as  by  purchase,  but  he 
cannot  take  by  the  act  of  law,  as  by  descent. 
Orr  V.Hodgson,  4  Wheat.  453;  4  Cond.  Rep. 
506. 

60.  Where  a  person  dies,  leaving  issue,  who 
are  aliens,  they  are  not  deemed  his  heirs  at  law; 
but  the  estate  descends  to  the  next  of  kin  who 
have  inheritable  blood,  in  the  same  manner  as 
if  no  such  alien  were  in  existence.     Ibid.  510. 

61.  The  9th  article  of  the  treaty  between  the 
United  States  and  Great  Britain,  of  1794,  applies 
to  the  title  of  the  j^artie-s,  whatever  it  is.  and 
gives  it  the  same  leg;il  validity  as  if  the  parties 
were  citizens.  It  is  not  necessary  that  they 
should  show  actual  seisin  or  possession,  but  only 
that  the  title  was  in  them  at  the  time  the  treaty 
A'as  made.     Ibid. 

62.  Kentucky. — The  9th  article  of  the  treaty 
of  1794  did  not  mean  to  include  any  other  per- 
sons than  such  as  were  British  subject.s,  or  citi- 
zens of  the  United  States.     Ibid.  512. 

63.  British  subjects  born  before  the  revolution 
are  equally  mcapable  with  those  born  after  it, 
of  inheriting  or  transmitting  the  inheritance  of 
lands  in  th®  United  States.  BIip:hVs  Lessee  v. 
Rochester,  1  Wheat.  535;  5  Cond.  Rep.  335. 

64.  The  treaties  between  the  United  States 
and  Great  Britain,  of  1783  and  1794,  only  pro- 
vided for  titles  existing  in  aliens  at  the  time  these 
treaties  were  made,  and  not  to  titles  subsequently 
acquired.     Ibid. 

65.  Actual  possession  of  the  land  was  not  ne- 
cessary to  give  the  parly  the  benefit  of  the 
treaty,  but  the  existence  of  the  title  at  the  time 
of  the  treaty  is  necessary.  Where  J.  D.,  an 
alien  and  British  subject,  came  into  the  United 
States  subsequent  to  the  treaty  of  1783,  and  be- 
fore the  signature  of  the  treaty  of  179-1,  and 
died,  sei.sed  of  land,  in  the  state  of  Kentucky,  it 
was  held  that  the  title  of  his  heirs  was  not  pro- 
tected by  the  treaty.     Ibid. 

66.  New  York. — Under  the  9th  article  of  the 
treaty  with  England,  of  1794,  by  which  it  is 
provided,  that  British  subjects  holding  lands  in 
the  United  States,  and  their  heirs,  so  far  as  re- 
spects these  lands  and  the  remedies  incident 
thereto,  should  not  be  considered  as  aliens;  the 
parties  must  show  that  the  title  to  the  land  for 
which  suit  was  brought,  was  in  them  or  in  their 
ancestors  at  the  time  the  treaty  was  made. 
Harden  V .  Fisher,  1  Wheat.  300;  3  Cond.  Rep. 
572.  ^ 


67.  A  person  born  in  New  York  before  the 
4th  of  July,  1776,  and  who  remained  an  infant 
with  his  father  in  the  city  of  New  York,  during 
the  period  it  was  occupied  by  the  British  troops, 
his  father  being  a  royalist,  and  having  adhered 
to  the  British  government,  and  left  New  York 
with  the  British  troops,  taking  his  son  with  him, 
who  never  returned  to  the  United  States,  but 
afterwards  became  a  bishop  of  the  episcopal 
church  in  Nova  Scotia;  such  a  person  was  born 
a  British  subject,  and  continued  an  alien,  and  is 
disabled  from  taking  land  by  inheritance  in  the 
state  of  New  York.  Inglis  v'.The  Trustees  of  the 
Sailors  Snug  Harbour,  3  Peters,  199. 

68.  If  such  a  person  had  been  born  after  the 
4th  of  July,  1776,  and  before  the  15th  of  Sep- 
tember, 1776,  when  the  British  troops  took  pos- 
session of  the  city  of  New  York  ami  the  adja- 
cent places,  his  infancy  incapacitated  him  from 
making  an  election  for  himself,  and  his  election 
and  character  followed  that  of  his  father,  subject 
to  the  right  of  disaffirmance,  in  a  reasonable 
time  after  the  termination  of  his  minority ;  which 
never  having  been  done,  he  remained  a  British 
subject,  and  disabled  from  inheriting  land  in  the 
state  of  New  York.     Ibid.  126. 

69.  The  rule  as  to  the  point  of  time  at  which 
the  American  ante  nati  ceased  to  be  British  sub- 
jects, differs  in  this  country  and  in  England,  as 
established  by  the  courts  of  justice  iif  the  re- 
spective countries.  The  English  rule  is,  to  take 
the  date  of  the  treaty  of  peace  in  1783.  The 
American  rule  is,  to  take  the  date  of  the  decla- 
ration of  independence.     Ibid.  121. 

70.  The  settled  doctrine  in  this  country  is, 
that  a  person  born  here,  but  who  left  the  country 
before  the  declaration  of  independence,  and 
never  returned  here,  became  an  alien,  and  inca- 
pable of  taking  lands  subsequently  by  descent. 
The  right  to  inherit  depends  upon  the  existing 
state  of  allegiance  at  the  time  of  the  descent 
cast.     Ibid. 

71.  The  doctrine  of  perpetual  allegiance  is  not 
applied  by  the  British  courts  to  the  American 
ante  nati ;  and  the  supreme  court,  in  the  case 
of  Blight's  Lessee  v.  Rochester,  7  Wheat.  544, 
adopteil  the  same  rule  with  respect  to  the  rights 
of  British  subjects  here :  that,  although  born 
before  the  revolution,  they  are  equally  incapable 
with  those  born  subsequent  to  that  event,  of-  in- 
her.-'ing  or  transmitting  the  inheritance  of  lands 
in  this  country.     Ibid. 

72.  The  British  doctrine  therefore  is,  that  the 
American  ante  nati,  by  remaining  in  America 
after  the  peace,  lost  their  character  of  British 
subjects;  and  the  American  doctrine  is,  that  by 
withdrawing  from  this  country,  and  adhering  to 
the  British  government,  they  lost,  or  perhaps 
more  properly  speaking,  never  acquired  the 
character  of  American  citizens.     Ibid.  122. 

73.  The  right  of  election  must  necessarily 
exist  in  all  revolutions  like  the  American  revo- 
lution, and  is  well  established  by  adjudged  cases. 
Ibid. 

74.  The  court,  in  the  case  of  M'llvaine's  Les- 
see V.  Coxe,  4  Cranch,  211,  fully  recognised  the 
right  of  election,  but  they  considered  that  Mr. 
Coxe  had  lost  that  right  by  remaining  in  the  state 
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of  New  Jersey,  not  only  after  she  had  declared 
herself  a  sovereign  state,  but  after  she  had 
passed  laws,  by  which  she  declared  him  to  be 
a  member  of  and  in  allegiance  to  the  new  go- 
vernment.    Ibid.  124. 

75.  Thomas  Scott,  a  native  of  South  Carolina, 
died  in  1782,  intestate,  seised  of  land  on  James' 
Island,  having  two  daughters,  Ann  and  Sarah, 
both  born  in  South  Carolina,  before  the  declara- 
tion of  independence.  Sarah  married  D.  P.,  a 
citizen  of  South  Carolina,  and  died  in  1802,  en- 
titled to  one-half  of  the  estate.  The  British 
took  possession  of  James'  Island  and  Charleston, 
in  February  and  May,  1780;  and  in  1781,  Ann 
Scott  married  Joseph  Shanks,  a  British  officer, 
and  at  the  evacuation  of  Charleston  in  1782,  she 
went  to  England  with  her  husband,  where  she 
remained  until  her  death,  in  1801.  She  left  five 
children,  born  in  England.  They  claimed  the 
other  moiety  of  the  real  estate  of  Thomas  Scott, 
in  right  of  their  mother,  under  the  ninth  article 
of  the  treaty  of  peace  between  this  country  and 
Great  Britain,  of  the  19th  of  November,  1794. 
Held,  that  they  were  entitled  to  recover  and  hold 
the  same.  Shanks  ct  al.  v.  Dtipont  ct  al.,  3 
Peters,  242. 

76.  Under  the  laws  of  New  Yoik,  one  citizen 
of  the  state  cannot  inherit  in  the  collateral  line 
to  the  other,  when  he  must  make  his  pedigree 
or  title  through  a  deceased  alien  ancestor.  Lessee 
of  Levy  v.  M'Cartee,  6  Peters,  102. 

77.  That  an  alien  has  no  inheritable  blood, 
and  can  neither  take  land  himself  b}'  descent, 
or  transmit  land  from  himself  to  others  by  de- 
scent, is  common  learning.     Ibid. 

78.  The  case  of  Collingwood  v.  Pace.  1  Ven- 
tris'  Rep  413,  furnishes  conclusive  evidence, 
that  by  the  common  law,  in  all  cases  of  mediate 
descents,  if  any  mediate  ancestor,  through  whom 
the  party  makes  his  pedigree,  as  heir,  is  an  alien, 
that  is  a  bar  to  his  title  as  heir.     Ibid. 

79.  If  Ann  Scott  was  of  age  before  December, 
1782,  as  she  remained  in  South  Carolina  until 
that  time,  her  birth  and  residence  must  be 
deemed  to  constitute  her  by  election  a  citizen 
of  South  Carolina,  while  she  remained  in  that 
state.  If  she  was  not  of  age  then,  under  the 
circumstances  of  this  case,  she  might  well  be 
deemed  to  hokl  the  citizenship  of  her  father; 
for  children  born  in  a  country,  continuing  while 
u»id(;r  age  in  the  family  of  the  father,  partake 
of  his  natural  character  as  a  citizen  of  that 
country.     Skanlcs  v.  Dupont,  3  Peters,  245. 

80.  All  British  born  subjects,  whose  allegiance 
Great  Britain  has  never  renounced,  ought,  upon 
general  principles  of  interpretation,  to  be  held 
within  the  intent,  as  they  certainly  are  within 
the  words  of  the  treaty  of  1794.     Ibid.  250. 

81.  Th'j  capture  and  possession  of  James' 
Island  in  February,  1780.  and  of  Charleston  on 
the  nth  of  May,  in  the  same  year,  by  the  Bri- 
tish troops,  was  not  an  absolute  channe  of  the 
alirt;iance  of  the  captured  inhabitants.  Tlu-y 
owed  all(>giance  to  the  conquerors  during  their 
occupation,  but  it  was  a  temporary  allegiance, 
which  ilid  not  destroy,  but  only  suspended  their 
former  allegiance.     Ibid.  246. 


82.  The  marriage  of  Ann  Scott  with  Shanks, 
a  British  officer,  did  not  change  or  destroy  her 
allegiance  to  the  state  of  South  Carolina;  be- 
cause marriage  with  an  alien,  whether  friend  or 
enemy,  produces  no  dissolution  of  the  native 
allegiance  of  the  wife.     Ibid. 

83.  The  subsequent  removal  of  Ann  Shanks 
to  England  with  her  husband,  operates  as  a  vir- 
tual dissolution  of  her  allegiance,  and  fi.ved  her 
future  allegiance  to  the  British  crown  by  the 
treaty  of  peace  in  1783.     Ibid. 

5.  Naturalization. 

84.  A  certificate  by  a  competent  court,  that 
an  alien  has  taken  the  oath  prescribed  by  the 
act  respecting  naturalization,  raises  a  presump- 
tion that  the  court  was  satisfied  as  to  the  moral 
character  of  the  alien,  and  of  his  attachment  to 
the  constitution  of  the  United  States.  The  oath, 
when  taken,  confers  the  rights  of  a  citizen.  It 
is  not  necessary  that  there  should  be  an  order 
of  court  admitting  him  to  become  a  citizen. 
Campbell  v.  Gordon  and  Wife,  6  Cranch,  ]76j 
2  Cond.  Rep.  342. 

85.  The  oath,  when  taken,  confers  upon  him 
the  rights  of  a  citizen,  and  amounts  to  a  judg- 
ment of  a  court  for  his  admission  to  those  rights. 
Ibul. 

86.  The  children  of  persons  duly  naturalized 
before  the  14th  of  April,  1802,  being  under  age 
at  the  time  of  the  naturalization  of  their  parent, 
were,  if  dwelling  in  the  United  States  on  the 
14th  April,  1802,  to  be  considered  citizens,  under 
the  provisions  and  authority  of  the  act  of  con- 
gress, of  January  29,  1795.     Ibid. 

87.  It  would  not  appear  by  the  record  of  na- 
turalization, that  all  the  requisites  of  the  law 
have  been  complied  with.  Starke  v.  The  Chesa- 
peake Ins.  Co.,  7  Cranch,  420  ;  2  Cond.  Rep.  558, 

88.  The  power  of  naturalization  is  exclusively 
in  congress.  Chirac  v.  Chirac,  2  Wheat.  259, 
269;  4  Cond.  Rep.  111. 

89.  Under  the  act  of  congress  of  14th  April, 
1802,  the  registry  of  aliens  required  by  the 
second  section  of  the  law,  must  have  been  made 
five  years  before  the  application  for  naturaliza- 
tion.    Anonymous,  1  Peters'  C.  C.  R.  457. 

90.  The  applicant  must  also  prove  the  period 
of  his  residence  in  the  United  States,  and  also 
the  other  matters  required  by  the  provisions  of 
the  section.     Ibid. 

91.  Parol  evidence  of  the  arrival  of  an  appli- 
cant for  naturalization,  five  years  prior  to  the 
application,  is  insufficient.     Ibid. 

92.  An  alien  enemy  cannot  be  permitted  to 
make  the  declaration  preparatory  to  naturaliza- 
tion. The  act  of  congress  of  30lh  July,  1813, 
ch.  135.  enables  persons  who  before  the  war  had 
made  the  preparatory  declaration,  to  become 
citizens,  in  the  same  manner  as  if  the  war  had 
not  intervened ;  but  it  confers  no  privilege  on 
other  persons.  Ex  parte  Newman,  2  Gallis.  C. 
C.  R.  12. 

93.  A  statute  which  enables  an  alien  to  hold 
land,  "who  shall  have  resided  in  the  state  two 
years,"  applies  as  well  to  the  future  as  to  past 
lime.     Beard  et  al.  v.  Rotvan,  1  M'Lean,  141. 
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ALLEGATIONS  IN  A  LIBEL,  OR  IN  INFOR- 
MATIONS AND  INDICTMENTS  IN  THE 
ADMIRALTY. 

1.  An  information  for  a  forfeiture,  under  the 
statute  of  neutrality  of  1794,  ch.  50,  need  not 
stale  the  person,  or  state  by  name  as;ainst  whom 
or  which  the  ship  was  fitted  out  to'^cruise.  Gel- 
ston  v.Hoyt,  3  Wheat.  246;  4  Cond.  Rep.  244. 

2.  An  information  for  a  forfeiture  should  not 
only  state  the  facts  of  forfeiture,  but  also,  that 
thereby  the  thing  became,  and  was  forfeited. 
Ibid. 

3.  A  libeJ,  or  information  for  a  forfeiture,  may 
allege  the  offence,  in  the  alternative  of  several 
facts,  if  each  alternative  constitutes  an  offence 
or  cause  of  forfeiture;  otherwise,  such  alterna- 
tive allegation  is  bad.  The  Caroline  v.  The  U. 
S.,  7  Cranch,  496;  2  Cond.  Rep.  584. 

4.  In  prize  causes,  the  allegations,  proofs,  and 
proceedings  are,  in  general,  modelled  upon  the 
civil  law,  with  such  additions  and  alterations  as 
the  practice  of  nations,  and  the  rights  of  belli- 
gerents and  neutrals  unavoidably  impose.  The 
Adeline,  9  Cranch,  244,  284;  3  Cond.  Rep.  397. 

5.  In  cases  of  military  salvage,  the  party  may 
if  he  please  allege  and  claim  salvage  in  his  libel. 
But  it  is  unnecessary,  and  in  most  cases  will  be 
highly  inexpedient.  A  general  prize  allegation 
will  be  sufficient.     Ibid. 

6.  In  an  information  on  the  3d  sect,  of  the  act 
of  1809,  ch.  72,  (the  embargo  law,)  the  time  of 
receiving  knowledge  of  the  act  at  the  port  where 
the  offence  is  alleged  to  have  been  committed, 
and  also  of  the  notice  to  unload  the  vessel,  are 
material  allegations,  and  traversable.  The  Bo- 
Una  and  Cargo,  1  Gallis.  C.  C.  R.  75. 

7.  A  libel,  charging  the  seizure  to  have  been 
made  on  water,  when  in  fact  it  was  made  on 
land,  will  not  support  a  verdict  and  judgment 
thereon,  but  must  be  amended  or  dismissed. 
The  two  jurisdictions,  and  the  proceedings  under 
them,  are  to  be  kept  entirely  distinct.  The  Sarah, 
8  Wheat.  391  ;  5  Cond.  Rep.  472. 

8.  A  libel  or  information  does  not  require  all 
the  technicahties  and  precision  of  an  indictment 
at  common  law.  If  the  allegations  describe  the 
offence,  it  is  all  that  is  necessary  ;  and  if  founded 
on  a  statute,  it  is  sufficient  if  it  pursues  the 
words  of  the  law.  The  Emihi  and  Caroline,  9 
Wheat.  381 ;  5  Cond.  Rep.  623. 

9.  The  technical  niceties  of  the  common  law 
are  not  regarded  in  admiralty  proceedings.  It 
is  sufficient  if  an  information  set  forth  the  offence 
so  clearly  as  to  bring  it  within  the  statute  upon 
which  It  is  founded.  It  is  not  necessary  that  it 
should  conclude  contra  formam  statuti.  The 
Merino  et  al,  9  Wheat.  391,  401  ;  5  Cond.  Rep. 
623.  '  ^ 

10.  An  information  for  a  statute  forfeiture 
should  conclude  "against  the  form  of  the  sta- 
tute;" or  at  least  refer  to  some  subsisting  statute 
authorizing  the  forfeiture.  The  Nancy,\  Gallis. 
C.  C.  R.  67. 

11.  A  mere  conclusion  "against  the  form  of 
the  statute,"  will  not  cure  the  defect  of  material 
averments,  to  show  that  a  forfeiture  has  accrued. 
Ibid. 


12.  A  general  prize  allegation  cannot  be  pro- 
perly joined  with  an  information  for  a  seizure  for 
the  violation  of  a  statute.  21ie  Diana,  2  GalJis. 
C.  C.  R.  93. 

13.  In  a  libel  on  the  50th  sect,  of  the  revenue 
act  of  March  2d,  1799,  ch.  128,  it  is  not  neces- 
sary to  allege  the  gooils  to  be  of  foreign  growth 
or  manufacture.  ^The  Betsey.  1  Mason's  C.  C. 
R.  355. 

14.  A  libel  or  information  under  the  9th  sec 
of  the  slave  trade  act  of  2d  March,  1807,  ch.  77, 
alleging  that  the  vessel  sailed  from  the  ports  of 
New  York  and  Perth  Amboy,  without  the  cap- 
tain liaving  delivered  the  manifest  required  by 
law  to  the  collector  or  surveyor  of  New  York 
and  Perth  Amboy,  is  defective  ;  the  act  requiring 
the  manifest  to  be  delivered  to  the  collector  or 
to  the  surveyor  of  a  single  port.  The  Mary  Ann, 
8  Wheal.  380;  5  Cond^  Rep.  471. 

15.  In  a  libel  for  wages,  the  allegations  of  the 
hiring,  vojage,  &c.,  should  be  drawn  accurately, 
and  with  reasonable  certainty,  otherwise  it  may 
be  excepted  to.  The  most  correct  course  is,  to 
slate  the  facts,  &c.,  in  distinct  articles,  which  is 
the  usual  course  in  admiralty  proceedings.  No 
facts  of  misbehaviour,  or  other  causes  of  for- 
feiture, are  admissible  at  the  hearing,  unless  the 
answer  distinctly  propounds  them,  and  puts 
them  in  is.sue.  Given  v.  Townsend.  4  Mason's 
C.  C.  R.  541. 

16.  An  information  in  the  admiralty  for  a  for- 
feiture, must  contain  a  substantial  statement  of 
the  offence  ;  a  general  reference  to  the  provisions 
of  the  statute  is  not  sufficient,  and  the  defect  is 
not  cured  by  evidence.  The  Hoppet  v.  The  U.  S., 
7  Cranch,  389;  2  Cond.  Rep.  542. 

17.  Libels  in  the  admiralty  should  state  the 
subject-matter  in  articles,  with  certainty  and 
precision,  and  with  averments  admitting  of  dis- 
tinct answers.  The  Schooner  Boston,  1  Sumner's 
Rep.  328. 

18.  In  an  indictment  for  a  piratical  murder,  it 
is  not  necessary  that  it  should  allege  the  pri- 
soner to  be  a  citizen  of  the  United  States,  nor 
that  the  crime  was  committed  on  board  a  vessel 
belonging  to  citizens  of  the  United  Stales.  But 
it  is  sufficient  to  charge  it  as  committed  from  on 
board  such  vessel,  by  a  mariner  sailing  on  board 
such  vessel.  U.  S.  v.  Furlong  ct  al.~5  Wheat. 
184;  4  Cond.  Rep.  623. 


ALLEGIANCE. 

1.  Query,  Whether  a  citizen  of  the  Unifeu 
Slates,  independently  of  legislative  action  on  the 
subject,  can  throw  off  his  allegiance  to  his  native 
country.  The  Saniissima  Trinidad,  7  Wheat. 
283;  5  Cond.  Rep.  284. 

2.  If  this  may  be  done,  it  never  can,  without 
a  bona  fide  change  of  domicil,  nor  for  fraudulent 
purposes,  nor  to  justify  the  commission  of  a 
crime  against  the  country,  or  any  violation  of  its 
laws.     Ibid. 

3.  The  general  doctrine  is,  that  no  persons 
can,  by  any  act  of  their  own,  without  the  con- 
sent of  the  government,  put  off  their  allegiance 
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and  become  aliens.     Shanks  v.  Dupont,  3  Peters, 
246. 

4.  The  treaty  of  1783  acted  upon  the  state  of 
thins's  as  it  existed  at  that  period.  It  took  the 
actual  state  of  things  as  its  basis.  All  those, 
whether  natives  or  otherwise,  w'ho  then  adhered 
to  the  American  states,  were  virtually  absolved 
from  all  allegiance  to  the  British  crown ;  all 
those  who  then  adhered  to  the  British  crown 
were  deemed  and  held  subjects  of  that  crown. 
The  treaty  of  peace  was  a  treaty  operating  be- 
tween states  and  the  inhabitants  thereof.  Ibid. 
247. 

5.  The  American  citizen  who  goes  to  a  foreign 
country,  although  he  owes  local  and  temporary 
allegiance  to  that  country,  yet,  if  he  performs 
no  other  act  changing  his  condition,  is  entitled  to 
the  protection  of  his  own  government :  and  if, 
without  the  violation  of  any  municipal  law,  he 
shoulil  be  oppressed,  he  would  have  a  right  to 
claim  that  protection,  and  the  interposition  of  the 
government  in  his  favour.  Murray  v.  The  Charm- 
ing Betsey,  2  Cranch,  64  ;   1  Coud.  Rep.  358. 

6.  A  subject  cannot  divest  himself  of  the 
obligation  of  a  citizen,  and  wantonly  make  a 
compact  with  the  enemy  of  his  country,  stipu- 
lating a  neutrality  of  his  conduct;  but  he  may 
enter  into  an  engagement  on  a  capitulation,  if 
his  government  is  no  longer  able  to  protect  him. 
3Iillcr  V.  The  Ship  Resolution,  2  Dall.  10. 

7.  It  is  not  material  to  whom  a  trader's  na- 
tional allegiance  is  due,  if  he  is  settled  under 
another  sovereign,  enjoying  the  privileges  and 
subject  to  the  inconveniences  of  the  place  where 
he  resides.     Ibid.  42. 

8.  The  doctrine  of  perpetual  allegiance  is  not 
applied  by  the  British  courts  to  the  American 
ante  nati ;  and  the  court,  in  the  case  of  Blight's 
Lessee  v.  Rochester.  7  Wheat.  544;  5  Cond.  Rep. 
535,  adopted  the  same  rule  with  respect  to  the 
rights  of  British  subjects  here :  that  although 
born  before -the  revolution,  they  are  equally  in- 
capable with  those  born  subsequent  to  that 
event,  of  inheriting  or  transmitting  the  inherit- 
ance of  lands  in  this  country,  higlis  v.  The 
Sailor's  Sniis  Harbour,  3  Peters,  99. 

9.  The  British  doctrine  is.  that  the  American 
ante  nati,  by  remaining  in  America  after  the 
peace,  lost  their  character  of  Britii-h  subjects; 
and  our  doctrine  is,  that  by  withdrawing  from 
tffts  country  and  adhering  to  the  British  govern- 
ment, they  lost,  or  perhaps  more  properly  speak- 
ing, never  acquired  the  character  of  American 
citizens.     Ibul.  122. 

10.  The  right  of  election  must  necessarily 
exist  m  all  r(>voiutions  like  that  of  America,  and 
is  well  est;iblishcd  by  adjudged  cases.     Ibid. 

11.  The  supreme  court,  in  the  case  of  IM-Il- 
vaine's  Lessee  D.Co.ve,  4  Cranch,  211  ;  2  Cond. 
Rep.  86,  fully  recogni.sed  the  right  of  election; 
but  they  considered  that  Mr.  Co.vo  had  lost  that 
riLdit  by  remaining  in  the  stale  of  New  Jersey, 
not  only  after  she  had  declared  herself  a  sove- 
reign state,  but  after  she  had  passed  laws  by 
which  she  declared  him  to  be  a  member  of 
and  in  allegiance  to  the  new  government. 
Ibul. 


ALLIANCE  WITH  FRANCE. 
America  was   bound,  as  an  ally  of  France, 
by  the  capitulation  between  Great  Britain  and 
France,  for  the  surrender  of  Dominica.     Miller 
V.  The  Resolution,  2  Dall.  15. 


ALLIES. 

From  thevery  nature  of  the  connection  be- 
tween allied  nations,  their  compacts  and  agree- 
ments with  the  common  enemy  must  bind  each 
other,  when  they  tend  to  accomplish  the  objects 
of  the  allies.  Both  nations  have  one  common 
interest  and  one  common  object.  If  such  agree- 
ments, when  correspondent  to  the  terms  on  which 
the  alliance  is  formed,  and  calculated  for  the 
views  and  designs  which  gave  birth  to  it,  do  not 
bind  the  ally,  then  the  consequence  would  be, 
that  the  ally  would  reap  all  the  fruits  and  ad- 
vantages of  the  compact,  without  being  subject 
to  the  terms  and  conditions  of  it ;  while  the 
enemy,  with  whom  the  compact  is  made,  is  ex- 
posed, with  regard  to  the  ally,  to  all  the  disad- 
vantages of  it,  without  participating  in  the  be- 
nefits stipulated;  an  inequality  of  obligation 
reprobated  by  every  principle  of  reason  and 
justice.  Bliller  et  al.  v.  The  Ship  Resolution,  2 
Dall.  Rep.  15. 


ALTERATION   OF  BONDS  OR  SEALED  IN- 
STRUMENTS. 

1.  Maryland. — If  a  bond  be  executed  by  0., 
as  surety  for  S.,  to  obtain  an  appeal  from  the 
judgment  of  a  justice  of  the  peace  in  JMaryland, 
and  the  bond  is  rejected  by  the  justice,  and 
afterwards,  without  the  knowledge  of  0.,  the 
name  of  W.  is  to  be  interlined  as  an  obligor, 
W'ho  executes  the  bond,  and  the  justice  then  ac- 
cepts it,  it  is  void  as  to  0.  C'Neale  v.  Long,  4 
Cranch,'  60;  2  Cond.  Rep.  24. 

2.  Erasure  of  any  material  part  of  a  ileed. 
after  execution,  avoids  it:  and  it  is  for  the  jury 
to  decide,  on  the  question  of  alteration,  as  to  the 
time  when  it  was  made.  Van  Home's  Lessee  v. 
Dorance,  3  Dall.  909. 

3.  The  fact  that  there  is  an  erasure  or  inter- 
lineation apparent  on  the  deed  does  not  avoid  it. 
To  produce  this  effect,  it  must  be  shown  to  have 
been  made  under  circumstances  that  the  law 
docs  not  warrant;  parol  evidence  is  let  in  for 
that  purpose,  and  the  mischief,  if  any,  will  press 
etjually  on  both  sides.  Speake  et  al.  v.  I'he  U.  S., 
9  Cranch,  28;  3  Cond.  Rep.  244. 

4.  A  deed  is  not  avoided  by  the  seal  being 
lorn  off  franiiulenlly,  or  innocently,  by  the  ob- 
ligor, but  may  be  declared  upon  as  a  subsisting 
deed.     Cutis  v.  The  U.  S.,  1  Gallis.  C.  C.  R.  69. 

5.  Any  material  alteration  of  a  bond,  after  its 
execution,  avoids  it.     Ibid. 

6.  An  erasure  in  a  deed,  not  shown  to  have 
been  made  before  execution,  is  sufficient  to 
avoid  it  on  a  plea  of  non  est  factum ;  the  pre- 
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sumption  is,  that  the  alteration  has  been  made 
after  execution ;  and  the  same  presumption 
arises  in  reference  to  a  settled  account,  in  which 
an  erasure  has  been  made.  Prcvost  v.  Gratz,  1 
Peters'  C.  C.  R.  364. 

7.  Whether  erasures  and  alterations  in  a  deed 
are  material  or  not,  is  a  question  of  law  to  be 
decided  by  the  court.  Stecle-s  Lessee  v.  Spencer, 
1  Peters,  552. 

8.  The  construction  of  deeds  is  the  province 
of  the  court,  and  the  materiality  of  an  alteration 
of  a  deed  is  a  question  of  construction.  Ibid. 
561. 

9.  An  alteration  in  the  bond  made  by  one  of 
the  clerks  of  the  custom-house,  after  its  execu- 
tion, for  the  purpose  of  rectifying  it,  but  which 
did  not  affect  its  construction,  was  held  to  be  the 
act  of  a  stranger,  and  immaterial,  and  not  to 
avoid  the  bond.  U.  S.  v.  Tillotson,  1  Paine's  C. 
C.  R.  305. 


ALTERATIOxXS  IN  A  WILL. 

1.  The  declarations  of  a  testator  of  his  inten- 
tion to  alter  his  will,  and  being  prevailed  upon 
not  to  do  so,  are  not  admissible  to  show  that  the 
will  was  fraudulently  prevented  from  being  re- 
voked, there  being  no  act  or  attempt  shown  to 
revoke  the  will.  Smith  v.  Fenner,  1  Gallis.  C. 
C.  R.  170. 

2.  Evidence  of  other  writings  proved  by  wit- 
nesses, and  also  of  witnesses,  are  admissible  to 
show  that  the  peculiarities  in  an  alteration  in  a 
will  are  such  as  the  party  frequently  used  in  his 
ordinary  handwriting.     Ibid. 

3.  An  alteration  in  a  pecuniary  legacy  in  the 
will,  by  the  legatee,  or  a  stranger,  will  not 
avoid  the  will  as  to  other  bequests.     Ibid. 


ALTERNATIVE. 

Where  a  contract  is  in  the  alternative,  an 
election  by  the  obligor  may  be  shown  by  cir- 
cumstances. Walton  and  Payne^s  Heirs  v. 
Coidson,  1  M=Leanj  C.  C.  R.  127. 


AMBASSADORS  AND  FOREIGN  MINISTERS. 

1 .  The  charge  d'affaires  of  a  foreign  govern- 
ment, near  the  United  Slates,  whose  official 
functions. ceaseil  on  the  arrival  of  the  minister 
of  that  government,  but  who  was  detained  in 
the  United  Slates  by  circumstances,  is  not 
amenable  to  process  in  a  civil  suit.  Diipont  v. 
PicJion,  late  Charge  d^ Affaires  of  France.  4  Dall. 
295. 

2.  The  courts  of  the  United  States  cannot  in- 
quire whether  a  person  recognised  by  the  United 
States'  government  as  a  foreign  minister  was 
duly  appointed  by  the  government  he  claims  to 
represent.  The  action" of  the  president  of  the 
United  States  is  conclusive  in  the  courts  of  the 
United  States.  The  United  States  v.  Orte<rn  4 
Wash.  C.  C.  R.  531. 

Voj,.  I.  — 13 


AMBIGUITIES. 

1.  Latent  ambiguities  may  be  removed  by 
parol  evidence,  for  they  arise  from  the  proof  of 
facts  aliunde;  and  where  the  doubt  is  created 
by  parol  evidence,  it  is  reasonable  that  it  should 
be  removed  in  the  same  manner.  But  patent 
ambiguities  exist  in  the  contract  itself,  and  if  the 
language  be  too  doubtful  for  any  settled  construc- 
tion by  the  admission  of  parol  evidence,  there 
is  created,  and  not  merely  construed,  a  contract. 
An  attempt  is  made  to  do  that  for  a  party 
which  he  has  not  chosen  to  do  lor  himself,  and 
the  law  very  properly  denies  such  an  authority 
to  courts  of  justice.  The  difficulty  therefore 
lies,  not  in  the  rule  itself,  but  in  a])plying  it  to 
particular  cases,  where  the  shades  of  distinction 
are  very  nice.  There  seems  to  be  an  interme- 
diate class  of  cases,  partaking  of  the  nature  of 
both  patent  and  latent  ambiguities,  and  that  is. 
where  the  words  are  all  sensible,  and  have  a 
settled  meaning,  but  at  the  same  time  consist- 
ently admit  of  two  interpretations,  according  to 
the  subject-matters  in  the  contemplation  of  the 
parties.  In  such  a  case  parol  evidence  might  be 
admitted,  to  show  the  circumstances  under  which 
the  contract  was  made,  and  the  subject-matter 
to  which  the  parties  referred.  For  instance,  the 
word  "  freight"  has  several  meanings  in  common 
parlance;  and  if  by  a  written  contract  a  parly 
was  to  assign  his  freight  in  a  particular  ship,  it 
would  seem  that  parol  evidence  might  be  ad- 
mitted of  the  circumstances  under  which  the 
contract  was  made,  to  ascertain  whether  it  re- 
ferred to  goods  on  board  the  ship  or  to  an  inte- 
rest in  the  earnings  of  the  ship:  or,  in  other 
words,  to  show  in  which  sense  the  parties  in- 
tended to  use  the  term.  Peisch  v.  Dickson,  1 
Mason's  C.  C.  R.  11. 

2.  Parol  evidence  may  be  admitted  to  explain 
a  written  agreement,  where  there  is  a  latent 
ambiguity;  or  a  want  of  consideration  maybe 
shown  in  a  simple  contract ;  or  to  defeat  the 
plaintiff's  action,  it  may  be  proved  by  parol  evi- 
dence that  the  note  was  assigned  to  the  plaintiff 
in  trust  for  the  payor.  The  Bank  of  (he  United 
States  V.  Dunn,  6  Peters,  51. 

3.  The  meaning  of  parties  to  written  instru- 
ments must  be  ascertained  by  the  tenor  of  the 
writing,  and  not  by  looking  at  a  part  of  it;  and 
if  latent  ambiguity  arises  from  the  language 
used,  it  may  be  explained  by  parol  evidence. 
Leland  et  al.  v.  Wilkinson,  6  Peters,  317. 

4.  Extrinsic  evidence  is  not  admitted  to  explain 
a  patent  ambiguity,  that  is,  one  apparent  on  the 
face  of  the  instrument;  but  it  is  admissible  to 
explain  a  latent  ambiguity,  that  is,  one  not  ap- 
parent on  the  face  of  the  instrument,  but  one 
arising  from  extrinsic  evidence;  that  is  but  to 
remove  the  ambiguity  by  the  same  kind  of  evi- 
dence as  that  by  which  it  is  created.  Bradley  v. 
The  Washington,  Alexandria,  and  Georseiown 
Steai7i  Packet  Company,  13  Peters,  89. 

5.  Extrinsic  parol  evidence  is  admissible  to 
give  effect  to  a  written  instrument,  by  applying 
it  to  its  proper  subject-matter,  by  proving  the 
circumstances  under  which  it  was  made,  \a  lien- 
ever,   without   the   aid   of   such  evidence,   the 
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application  could  not  be  made  in  the  particular 
case.     Ibid. 

6.  It  is  a  principle  recognised  and  acted  upon 
as  a  cardinal  rule  by  all  courts  of  justice,  in  the 
construction  of  contract's,  that  the  intention  of 
the  parties  is  to  be  inquired  into,  and  if  not  for- 
bidden by  law,  is  to  be  effectuated.     Ibid. 


AMENDMENT. 

1.  The  supreme  court  has  repeatedly  decided 
that  the  exercise  of  the  discretion  of  the  court 
below,  in  refnsing  or  granting  amendments  of 
pleadings  or  motions  for  new  trials,  alTonls  no 
grounds  for  a  writ  of  error.  In  overruling  a  mo- 
tion for  leave  to  withdraw  a  replication  and  file 
a  new  one,  the  court  exercised  its  discretion  ; 
and  the  reason  assigned,  as  influencing  that  dis- 
cretion, cannot  alTect  the  decision.  The  United 
States  V.  Btiford,  3  Peter.s,  12. 

2.  After  a  case  had  been  dismissed  for  want 
of  jurisdiction,  the  pleadings  having  been  tech- 
nically defective,  the  supreme  court  will  not,  at 
a  subsequent  term,  allow  them  to  be  amended, 
and  the  case  reinstated  on  the  docket.  It  would 
be,  in  effect,  a  reversal  of  the  ibrmer  decree, 
after  the  case  had  been  finally  disposed  of  in 
that  court.     Jackson  v.  Ashton,  10  Peters,  480. 

3.  There  will  be  no  difficulty  in  making  the 
amendment  in  the  circuit  court  in  such  a  case, 
if  that  court  shall  see  fit  in  its  discretion  to  allow 
it  to  be  done,  and  the  cause  may  then  be  reheard 
there :  and  on  a  decree  newly  rendered,  the 
case  may  be  brought  up  on  appeal ;  or  a  decree 
may  be  there  rendered  by  consent  of  parties,  in 
order  to  bring  up  the  case  without  delay.     Ibid. 

4.  The  declaration  purported  to  count  upon 
sixty-eight  bills  of  the  Bank  of  the  Common- 
wealth of  Kentucky,  and  it  appeared  that  one 
of  the  bills  had  been  omitted  to  be  described, 
so  that  the  declaration  made  out  a  less  sum  than 
the  writ  claimed  or  the  judgment  gave.  The 
defendants  in  error,  plaintiffs  below,  moved  for 
leave  to  cure  the  defect,  by  entering  a  remittitur 
of  the  bill  so  omitted  and  damages  pro  tanto. 
This  court  thinks  itself  authorized  to  make  a 
precedent  in  furtherance  of  justice,  whereby  a 
more  convenient  practice  may  be  introduced, 
^nd  to  allow  the  party  to  enter  his  remittitur- 
but  on  payment  of  the  cost  of  the  writ,  if  error 
is  prcsecuted  no  further  after  such  amendment 
made.  Bank  of  Kentucky  v.  Ashley  el  al.,  2 
Peters,  327. 

5.  The  permittinir  of  amendments  is  a  matter 
of  discretion.  3Ia»deville  ct  al.  v.  IVilsou,  5 
Cranch,  15;  2  Cond.  Rep.  175. 

6.  The  32d  sec.  of  the  judiciary  act  of  1789, 
ch.  20,  allowing  amendments,  is  sutliciently 
comprehensive  to  embrace  causes  of  ajipellate 
as  well  as  original  jurisdiction  ;  and  there  is 
nothing  in  the  nature  of  an  appellate  jurisdic- 
tion, proceeding  acconliiig  to  the  common  law, 
which  forbids  the  granting  of  amendments. 
Anonymous,  1  Gallis.  C.  C.  R.  22. 

7.  At  common  law,  criminal  proceedings  are 
amendable  in  matters  of  form  at  all  times,  and 


in  matters  of  substance  also,  while  they  are  in 
paper.     Ibid. 

8.  At  common  law  there  is  no  difi"erence  as 
to  amendments,  between  civil  and  criminal  pro- 
ceedings.    Ibid. 

9.  The  statutes  of  jeofail  were  not  originally 
extended  to  criminal  proceedings.  But  this  was 
founded  on  the  words  of  the  statutes.     Ibid. 

10.  Amendments  of  informations  in  personam 
are  now  so  much  a  matter  of  course,  that  they 
are  even  made  on  application  to  the  judge  at 
chambers.     Ibid. 

11.  The' refusal  of  the  court  below  to  allow  a 
plea  to  be  amended  or  a  new  plea  to  be  filed,  or 
to  grant  a  new  trial,  or  to  continue  a  cause,  can- 
not be  assigned  as  error.  Marine  Ins.  Co.  v. 
Hodgson,  6  Cranch,  206;  2  Cond.  Rep.  347. 

12.  The  allowance  or  disallowance  of  amend- 
ments is  not  matter  for  which  a  writ  of  error  will 
lie.  Chirac  v.  Rcinicker,  1 1  Wheat.  280  :  6  Cond. 
Rep.  310. 

13.  A  superior  court  will  not  direct  the  court 
below  to  allow  the  proceedings  to  be  amended. 
Shcehy  v.  Mandcville  el  al.,  6  Cranch,  253;  2 
Cond.  Rep.  262. 

14.  Where  the  defendant  pleads  the  statute 
of  limitations,  the  court  will  permit  an  amend- 
ment to  the  bill,  to  bring  before  the  court  an  es- 
sential fact,  answering  and  arising  out  of  the 
plea.     Wharton's  Exhs.  v.  Lowry,  2  Dall.  364. 

15.  In  ejectment,  an  amendment,  so  as  to  en- 
large the  term  laid  in  the  declaration,  will  be 
permitted  in  the  discretion  of  the  court.  Wal- 
den  V.Craig,  9  Wheat.  576;  5  Cond.  Rep.  687. 

16.  But  a  writ  of  error  will  not  lie  in  a  case, 
where  the  court  below  has  denied  a  motion  to 
amend.     Ibid. 

17.  In  ejectment,  the  date  of  the  demise  in 
the  declaration  may  be  amended,  during  the 
trial,  so  as  to  conform  to  the  title.  BlachvcU  v. 
Patten  ct  al.  7  Cranch,  475;  2  Cond.  Rep.  569. 

18.  In  revenue  and  instance  causes  the  circuit 
court  may,  upon  appeal,  allow  the  introduction 
of  a  new  allegation  into  the  information,  byway 
of  amendment.  The  Edu-ard,  1  Wheat.  261; 
3  Cond.  Rep.  565. 

19.  In  admiralty  proceedings,  amendments 
may  be  made  in  the  circuit  court  by  adding  a 
new  count  to  the  libel,  although  the  district  court 
had  exclusive  jurisdiction  of  the  subject-matter, 
the  practice  being  uniform  to  permit  the  parties 
to  amend,  when  public  justice  and  the  substan- 
tial merits  of  the  cause  require  it,  by  allowing 
the  introduction  of  new  allegations  and  new 
proofs.  The  Marianna  Flora,  11  Wheat.  1;  6 
Cond.  Rep.  201. 

20.  If  the  amendment  is  made  in  the  circuit 
court,  the  cause  is  heard  and  adjudicated  by  that 
court;  and,  upon  appeal,  by  the  supreme  court 
of  the  United  States  on  the  new  allegation. 
But  if  the  amendment  is  allowetl  by  the  supreme 
court,  the  cause  is  remanded  to  the  circuit  court, 
with  directions  to  allow  the  amendment  to  be 
made.     Ibid. 

21.  The  circuit  court  has  authority  to  allow 
amendments  in  revenue  causes,  or  proceedings 
in  rem,  brought  by  appeal  from  the  district 
court.     Anonymous,  1  Gallis.  C.  C.  R.  22. 
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22.  One  ground  of  allowing  amendments  in 
any  court  is,  that  the  parties  are  often  surprised 
by  new  evidence  at  the  trial,  which  they  could 
not  have  foreseen,  and  therefore  they  are  al- 
lowed to  amend  in  furtherance  of  public  justice. 
This  principle  applies  in  the  circuit  court,  in  the 
exercise  of  its  appellate  as  of  its  original  juris- 
diction, for  the  new  facts  may  entirely  vary  the 
former  case;  and  if  upon  the  appeal  no  amend- 
ment could  be  made,  it  would  afford  temptation 
to  suppress  all  defence  in  the  court  below,  and 
thereby  obtain  an  unjust  advantage  in  the  ap- 
pellate court,  by  surprise.  Anonymous,  1  Gallis. 
C.  C.  R.  25. 

23.  Where  the  libel  is  so  informal  and  defect- 
ive that  the  court  cannot  enter  up  a  decree  upon 
it,  and  the  evidence  discloses  a  case  of  forfeiture, 
the  court  will  not  amend  the  libel  itself,  but  will 
remand  the  cause  to  the  court  below,  with  direc- 
tions to  permit  it  to  be  amended.  The  Mary 
Ann.  8  Wheat.  380;  5  Cond.  Rep.  471. 

24.  It  is  not  considered  as,  of  itself,  a  suffi- 
cient objection  to  an  amendment  at  common 
law.  that  it  would  be  introductive  of  a  new 
cause  of  action  ;  though  in  such  cases  amend- 
ments are  allowed,  only  under  particular  circum- 
stances.    The  Harmony,  1  Gallis.  C.  C.  R.  123. 

2.5.  In  revenue  informations,  amendments  in- 
troducing a  new  cause  of  action,  were  formerly 
denied,  but  latterly  allowed.  In  admiralty 
causes,  such  amendments  are  within  the  scope 
of  the  general  rule,  which  allows  them  in  the 
appellate  court.     Ibid.  129. 

26.  That  the  statute  of  limitations  would  run 
against  a  cause  of  action,  then  before  the  court, 
has  been  held  a  good  reason  for  allowing  an 
amendment  as  to  such  cause  of  action.  But  in 
such  cases,  the  court  will  not  allow  an  amend- 
ment, if  it  be  to  introduce  a  new  substantive 
cause  of  action,  or  new  charges  against  the  de- 
fendant.    Ibid. 

27.  A  court  of  error  may  amend  an  error  ap- 
parent on  the  face  of  the  record,  if  there  be 
any  thing  to  amend  by.  Sears  v.  United  States, 
1  Gallis.  C.  C.  R.  257. 

28.  The  declaration  may  be  amended  at  any 
stage  of  the  trial,  before  the  case  goes  to  the 
jury.     3  Day's  Rep.  313. 

29.  When  leave  is  given  to  the  complainant 
to  amend  his  bill,  it  is  necessarj'  to  state  so 
much  of  the  original  bill  as  may  be  necessary 
to  introduce  and  make  intelligible  the  new 
matter.  The  amendment  should  be  made  by  a 
separate  bill,  and  not  by  interlining  the  original 
on  tile.  Pierce  v.  IVesVs  Ex'rs.,  3"Wash.  C.  C. 
R.  354. 

30.  The  effect  of  an  amendment  to  a  bill,  is 
to  call  upon  the  original  defendants  to  answer 
the  new  matter:  and  on  the  new  parties,  if  any, 
to  answer  both.     Ibid. 

31.  By  the  provisions  of  the  act  of  congress, 
a  variance  which  is  merely  matter  of  form,  may 
be  amended  at  any  time.  Scull  v.  Biddle,  2 
Wash.  C.  C.  R.  200. 

32.  The  proceedings  were  amended  by  the  re- 
cognisance of  bail ;  and  the  name  of  the"  defend- 
ant in  the  recognisance  inserted  in  the  declara- 
tion.    Ibid. 


33.  A  court  of  equity  may  allow  an  amend- 
ment of  a  bill  after  deciding  against  the  bill,  and 
allowing  a  demurrer  on  argument.  Hunt  v.  Rous- 
manier.^2  Mason's  C.  C.  R.  342. 

34.  The  bill  charged  notice  of  the  asserted 
fraud  against  one  of  the  defendants  in  general 
terms,  to  wit :  "  that  the  defendant  then  and 
there  well  knowing  all  and  singular  the  pre- 
mises." Held,  that  the  bill  should  be  so 
amended,  as  to  charge  notice  more  directly. 
IVood  V.  Mann,  1  Sum^ier's  C.  C.  R.  506. 

35.  The  averment  of  citizenship  of  a  party 
may  be  added  at  any  stage  of  the  cause,  if  the 
amendment  is  moved  for  in  a  reasonable  time 
after  the  effect  of  it  is  suecested.  Fisher  v. 
Rutherford,  1  Baldwin's  C.  C.^R.  193. 

36.  The  staleness  of  a  demand,  or  the  want  of 
proper  parties,  is  no  objection  to  amend  the  bill. 
Ibid.  194. 

37.  Where  a  defendant  had  answered  gene- 
rally to  a  matter  of  which  he  had  no"  par- 
ticular knowledge,  he  was  allowed  to  file  a  sup- 
plemental answer  on  the  same  subject,  after  he 
had  acquired  particular  information  concerning 
it.  He  may  introduce  into  such  answer  new 
matter  which  has  come  to  his  knowledge  since 
filing  the  original  answer,  on  furnishing  the 
opposite  party  with  the  names  of  the  witnesses 
by  whom  he  expects  to  prove  it.  Castor  v.  Wood, 
1  Baldwin's  C.  C.  R.  289,  290. 

38.  Applications  to  amend  an  answer  are  in 
the  discretion  of  the  court.    Ibid. 

39.  INIotions  to  amend  the  pleading  in  a  cause, 
either  at  law  or  in  equity,  are  always  addres.sed 
to  the  sound  discretion  of  the  court;  and  this 
legal  discretion  seems  to  acknowledge  no  other 
limits  than  tho.se  which  are  required  for  the  pur- 
poses of  justice,  and  for  the  restraint  of  gross 
and  inexcusable  negligence.  But  a  defendant 
in  equity  will  not  be  permitted  to  amend  his 
answer,  after  the  opinion  of  the  court  and  the 
testimony  have  indicated  in  what  respect  it  may 
be  modified  so  as  to  effect  his  purpose.  Callo- 
way v.Dobson,  1  Brockenb.  C.  C.  R.  119. 

40.  The  plaintiff's  coun.sel  filed  a  memoran- 
dum with  the  clerk,  and  the  latter,  in  filling  up 
the  writ,  mistook  the  name  of  one  of  the  plain- 
tiffs; the  clerk  also  drew  the  declaration,  in  which 
the  same  mistake  occurred.  Upon  a  motion  to 
amend  the  pleadings,  it  was  held  :  1st.  That  the 
men;orandum  of  counsel  was  a  document  by 
which  the  error  in  the  writ  might  be  amended, 
on  the  ground  of  clerical  misprision.  2d.  That 
the  error  in  the  declaration  might  also  be 
amended,  but  not  on  the  jrround  of  clerical  mis- 
prision. It  is  no  part  of  the  clerical  duty  to  pre- 
pare the  declaration  for  counsel.  In  such  a  case, 
the  clerk  must  be  regarded  as  the  agent  of  the 
attorney,  and  the  declaration  is  to  be  treated  as 
if  it  was  drawn  and  filed  by  the  attorney  him- 
self. Therefore,  though  the  court  should  give 
leave  to  amend  the  declaration  ;  when  amended, 
it  must  be  considered  as  a  new  declaration,  and 
the  defendants  should  be  permitted  to  plead  de 
novo.  Furniss  et  al.  v.  Ellis  tV  Allen.  2  Biockerrh. 
C.  C.  R.  14. 

41.  After  a  nonsuit,  in  consequence  of  a  mis- 
nomer of  the  defendant  in  the  declaration,  the 
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rt  allowed  the  plaintiff  to  amend  his  declara- 1  of  the  property  in  dispute,  which  were  essential 


tion    on    payment"  of    costs.      Craig   v.  Elisha 
Bmw,  1  Peters'  C.  C.  R.  139. 

42.  A-fter  judgment  for  the  defendant,  in  a 
demurrer  to  a  replication,  which  the  court  ad- 
judged bad  for  duplicity,  the  plaintiff  was,  on 
moFion,  permitted  to  amend  his  pleadings.  Craig 
V.  Broivn,  1  Peters'  C.  C.  R.  443. 

43.  Where  in  consequence  of  an  amendment 
to  the  declaration  by  the  addition  of  a  new  party, 
without  objection  on  the  part  of  the  defendant ; 
the  variance  thus  created  between  the  writ  and 
the  declaration,  must  be  considered  as  having 
been  waived  by  the  defendant,  and  cannot  after- 
wards be  insisted  upon.  Chirac  v.  Reinicker, 
11  Wheat.  280  ;  6  Cond.  Rep.  310 


to  give  jurisdiction.  Held,  that  the  amendment.- 
were  irregular,  and  that  the  circuit  court  would 
not  receive  them  after  the  record  was  sent  up. 
Ibid. 

54.  In  a  writ  of  right  in  the  district  court  of 
the  United  States  for  the  district  of  New  York, 
there  was  no  averment  in  the  writ  or  in  either 
of  the  counts,  that  the  value  of  the  property  was 
sufficient  to  give  jurisdiction  to  the  court;  and 
on  motion  the  case  was  dismissed  for  want 
of  jurisdiction.  Subsequently,  the  demandant 
moved  to  amend  the  proceedings  by  inserting 
an  averment  of  the  value  of  thg  property,  which 
motion  was  denied.  The  supreme  court,  on  a 
motion  for  a  mandamus,  held,  that  the  allowance 


44.  The  circuit  courts,  on  appeal  from  the  dis-    of  amendments  to  pleadings,  is  in  the  discretion 


trict  courts,  have  power,  under  the  32d  section 
of  the  judiciary  act  of  September  24,  1789,  sec. 
20,  to  allow  any  amendments  of  defects  of  form, 
occurring  in  the  court  below,  which  could  have 
been  amended  there,  or  to  disregard  them  in 
giving  judgment.    Smith  v.  Jachon,  1  Paine,  486. 

45.  But  this  power  does  not  extend  to  defects 
of  substance.     Ibid. 

46.  Such  defects,  however,  may  be  amended 
in  the  district  court,  on  terms :  and  this  power 
is  more  extensive  than  any  possessed  by  the 
Engli-sh  courts.     Ibid. 

47.  But  the  amendments  must  be  made  before 
final  judgment.     Ibid. 

48.  An  omission  of  the  averment  of  citizen- 
ship is  a  defect  in  substance,  not  cured  by  ver- 
dict, and  which  cannot  be  amended  after  judg- 
ment.    Ibid. 

49.  So  of  the  averment  of  the  value  of  the 
property  in  dispute,  when  necessary  to  give  juris- 
diction.    Ibid. 

50.  Amendments  at  common  law  were  for 
trivial  errors,  and  where  there  was  something  to 
amend  by.  Anciently,  they  could  be  made  only 
during  the  term  in  which  the  judicial  act  was 
done  and  recorded  ;  afterwards,  a  more  liberal 
practice  was  introduced,  and  amendments  were 
allowed  at  any  time  pending  the  suit  or  proceed- 
ing.s,  and  whilst  they  were  considered  in  fieri, 
and  until  final  judgment  was  entered  and  en- 
rolled.    Ibid. 

51.  But  in  no  case  was  such  amendment 
allowed,  after  the  expiration  of  the  term  in 
v^kh  ihe  final  judgment  was  given.     Ibid. 

52.  Under  the  provisions  of  the  English  sta- 
tutes of  jeofails,  and  the  decisions  of  the  English 
court.s,  there  is  much  confusion.  All  matters  of 
substance  must  be  staled  in  the  pleadhigs. 
Hencg,  whatever  is  thus  essential,  cannot  be 
cured  by  verdict,  nor  introduced  by  way  of 
amendment,  bnt  by  the  express  intent  of  some 
statute.     Ibnl.40. 

53.  A  judgment  was  entered  in  the  district 
court  of  the  northern  district  of  New  York,  sit- 
ting with  circuit  court  powers,  in  Jaimary,  1824, 
the  record  filed,  and  execution  issued.  In  Sep- 
tember of  the  same  year,  it  was  removed  by 
writ  of  error  into  the  circuit  court;  and  in  Jan- 
uary following,  the  district  court  allowed  the  re- 
cord to  be  amended,  by  inserting  in  the  declara- 
tion the  averment  of  citizenship  and  the  value 


of  the  jutlge  of  the  inferior  court;  and  no  con- 
trol in  admitting  or  rejecting  them  will  be  exer- 
cised by  the  supreme  court.  The  district  court 
should  have  allowed  the  introduction  of  affida- 
vits to  prove  the  value  of  the  property;  and  a 
mandamus  was  awarded,  commanding  that  the 
cases  should  be  reinstated,  that  the  party  might 
be  let  in  to  prove  that  the  property  was  of  the 
value  of  two  thousand  dollars.  Ex  parte  Brud- 
street,  7  Peters,  634. 

55.  Where,  by  a  misprision  of  the  clerk  of  the 
circuit  court,  the  judgment  in  a  case  brought  up 
by  a  writ  of  error  had  not  been  entered  accord- 
ing to  the  declaration,  the  supreme  court  allowed 
an  amendment  to  be  made  by  the  entry  of  the 
judgment,  without  awarding  a  certiorari  to  the 
circuit  court.  This  was  done  in  a  case  which 
hail  been  brought  up  by  a  writ  of  error  to  the 
previous  term  of  the  court.  Woodward  v.  Brown 
et  al,  13  Peters,  1. 

56.  The  defendant  in  the  circuit  court  of  Mis- 
sissippi, was  sued  and  declared  against  as  the 
administrator  of  Algernon  S.  Randolph.  He  en- 
tered his  appearance  to  the  suit,  and,  in  person, 
filed  a  plea  in  abatement,  averring  that  he  was 
not  administrator  of  Algernon  S.  Randolph,  and 
that  he  was  the  only  executor  of  Algernon  S. 
Randolph.  The  plaintiff  moved  to  amend  the 
writ  and  the  declaration,  by  striking  out  admi- 
nistrator, &c.,  and  inserting  executor.  Leave 
was  granted,  and  the  amendment  was  made. 
Held,  That  there  was  no  error  in  the  circuit 
court  in  giving  leave  to  amend.  Randolph  v. 
Barrett,  16  Peters,  138. 

57.  The  power  of  the  circuit  court  to  authorize 
amendments,  when  there  is  any  thing  in  the  re- 
cord to  amend  by,  is  undoubted.  In  this  case 
the  tiefendant  admitted  by  his  plea  that  he  was 
the  person  liable  to  the  suit  of  the  plaintiff;  but 
averred  that  he  was  executor  and  not  adminis- 
trator. Whether  he  acted  in  one  character  or 
the  other,  he  held  the  assets  of  the  testator  or 
intestate  in  trust  for  the  creditors;  and  when 
his  plea  was  filed,  it  became  part  of  the  record, 
and  furnished  matter  by  which  the  pleadings 
might  be  amended.     Ibid. 

58.  This  amendment  is  not  only  authorized  by 
the  ordinary  rules  of  amendment,  but  also  by 
the  statute  of  the  United  States  of  1789,  sec.  32. 
Ibid. 

59.  An  action  was  brought  in  the  circuit  court 
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of  Louisiana  against  the  sheriff  of  New  Orleans, 
to  recover  the  value  of  a  steamboat  sold  by  the 
sheriff,  under  an  execution,  as  the  property  of 
Wilkinson,  one  of  the  defendants  in  the  execu- 
tion, Buchanan,  the  plaintiff,  alleging  that  the 
steamboat  was  his  property.  The  defendant  in 
his  answer  alleged  that  the  sale  of  the  steam- 
boat by  Wilkinson  to  Buchanan  was  fraudulent ; 
and  that  it  was  made  to  defraud  the  creditors  of 
Wilkinson.  Before  the  jury  was  sworn,  the  court, 
on  the  motion  of  the  counsel  for  the  plaintiff, 
struck  out  all  that  part  of  the  defendant's  answer 
which  alleged  fraud  in  the  sale  from  Wilkinson 
to  Buchanan.  Held,  That  there  was  error  in  this 
order  of  the  court.  Hozey  v.  Buchanan.  16  Peters, 
215. 

60.  If  a  new  title  be  asserted  in  an  amend- 
ment of  the  bill,  it  is,  as  it  regards  the  statute 
of  limitations,  a  new  suit.  Holmes  et  al.  v.  Ti-oiit 
etal,  1  M'Lean,  C.  C.  R.  11. 

61.  A  demise  that  has  expired  in  an  action 
of  ejectment  may  be  extended  after  judgment. 
Ledgericood  et  al.  v.  PickeWs  Heirs,  1  ]Nr'Lean, 
C.  C.  R.  144. 

62.  In  an  action  ag-ainst  the  acceptor  of  a  bill, 
the  defendant  filed  his  plea  without  affidavit ; — 
leave  given  to  amend  by  adding  the  affidavit. 
Loving  ^-  Co.  V.  Fairchild,  1  M-Lean,  C.  C.  R.  333. 

63;  A  writ  issued  in  pursuance  of  the  precipe 
which  calls  the  defendant  by  a  wrong  name, 
can  only  be  amended  by  consent.  Elliott  et  al. 
V.  Holmes  et  al,  1  iM-'Lean,  C.  C.  R.  466. 

64.  Where  a  bill  is  amended,  process  need  not 
be  issued  against  the  defendants,  who  are  in 
court.  Longu-orth  v.  Taulor,  1  JNI-Lean,  C.  C.  R. 
514. 

See  Construction. 


AMERICAN  CHARACTER  OF  A  VESSEL. 
No  coaster  can  be  sold  in  a  foreign  port, 
unless  her  license  be  surrendered;  nor  is  her 
American  character  changed  by  such  transfer. 
If  she  be  condemned  for  the  violation  of  an- act 
of  congress,  and  sold  under  an  order  of  court, 
she  may  become  foreign  property.  The  Schooner 
Hau-ke,  Bee's  Adm.  Decis.  34. 


AMEND]\IENTS  OF  THE  CONSTITUTION 
OF  THE  UNITED  STATES. 
1.  An  amendment  to  the  constitution  annuls 
all  jurisdiction  which  the  consthution  grants, 
whether  past,  present,  or  future,  which  is  con- 
trary to  the  amendment;  it  arrests  the  action 
of  even  the  supreme  court  in  cases  depending 
before  them  prior  to  the  adoption  of  the  amend- 
ment, and  operates  as  an  absolute  prohibition  to 
the  e.xercise  of  any  other  jurisdiction  than  dis- 
missing the  suit.  The  supreme  court  has  de- 
clared the  object  of  the  seventh  amendment, 
and  inferior  courts  must  so  construe  and  enforce 
it  as  to  effectuate  the  object.  Barnes  v.  The 
Schooner  James  and  Catharine,  1  Baldwin's  C  C 
R.  561. 

2.  An  amendment  of  the  constitution  has  the 
effect  of  controlling  and  repealing  the  express 
provisions  of  the  constitution,  authorizing'  a 
power  to  be  exercised,  by  a  declaration,  That 
it  shall  not  be  exercised  so  as  to  give  that  power. 
Johnson  v.  Tomkins  et  al.,  1  Baldwin's  C.  C  R 
590. 

3.  The  constitution  of  the  United  States  being 
amended  so  as  to  prevent  suits  hews  brough't 
agamst  a  state,  it  was  held  to  supersede  all  de- 
pendmg  suits,  as  well  as  to  prevent  the  institu- 
tion of  new  suits.  Hollingsu-orth  v.  Virsinia.  3 
Dall.  378.  "       '      I 
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ANNUITIES. 
1.  The  ingenuity  of  lenders  has  devised  many 
contrivances  by  which,  under  forms  sanctioned 
by  law,  the  statutes  of  usury  may  be  evaded. 
Among  the  earliest  and  most  common  of  these, 
is  the  purchase  of  annuities  secured  upon  real 
estate,  or  otherwise.  The  statute  does  not  reach 
these,  not  only  because  the  principal  may  be  put 
in  hazard,  but  because  it  was  not  the  intention 
of  the  legislature  to  interfere  with  individuals  in 
their  ordinary  transactions  of  buying  and  sellinir, 
or  other  arrangements,  made  with  a  view  to  con- 
venience or  profit.  The  purchase  of  an  annuity 
or  rent-charge,  if  a  bona  fide  sale,  has  never  beeu 
considered  as  usurious,  though  more  than  si.v 
per  cent,  profit  be  secured.  Yet  it  is  apparent, 
that  if  giving  this  form  to  the  contract  will  afford 
a  cover  which  conceals  it  from  judicial  investi- 
gation, the  statute  would  become  a  dead  letter. 
Courts,  therefore,  perceived  the  necessity  of 
disregarding  the  form,  and  examining  into  the 
real  nature  of  the  transaction.  If  that^be  in  fact 
a  loan,  no  shift  or  device  will  protect  it.  Though 
this  principle  may  be  extracted  from  all  the 
cases,  yet  as  each  depends  on  its  own  circum- 
stances, and  those  circumstances  are  almost  in- 
finitely varied,  it  ought  not  to  surprise  jf  there 
should  be  some  seeming  conflict  in  the  applica- 
tion of  the  rule  by  different  judges.  Different 
minds  allow  a  different  degree  of  weight  to  the 
same  circumstances.  ScoU  v.  Llovd^  9  Peters, 
418.  -^  '  ' 

2.  The  covenants  in  a  deed  from  S.,  granting 
the  annuity  to  M.,  secure  the  payment  of  ten 
per  cent,  for  ever  on  the  sum  advanced.  There 
is  no  hazard  whatever  in  the  contract.  M.  must, 
in  something  more  than  twenty  years,  receive 
the  iHoney  he  has  advanced,  with' the  legal  in- 
terest on  It,  unless  the  principal  sum  should  be 
returned  after  five  years;  in  which  event  he 
would  receive  the  principal  with  ten  per  cent, 
interest.  The  <leed  is  equivalent  to  a  bond  for 
5000  pounds,  amply  secured  by  a  mortgage  en 
real  estate,  with  interest  at  ten  per  cent,  thereon, 
with  liberty  to  repay  the  same  in  five  years.  If 
the  real  contract  was  for  a  loan  of  money  with- 
out any  view  to  a  purchase,  it  is  plainly  within 
the  statute  of  usury.     Ibid. 


ANTICHRESIS. 

1.  Louisiana. — L.  conveyed,  in  1822,  in  fee 
simple  to  F.  &  S.,  certain  real  estate  in  New 
Orleans,  by  deed,  for  a  sum  of  money  paid  to 
him,  and  took  from  them  a  counter-letter,  signed 
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by  them,  by  which  it  was  agreed,  that  on  the 
payment  of  a  sum  staled  in  it  on  a  day  stated, 
the  property  should  be  reconveyed  by  them  to 
L. ;  and  if  not  so  paid,  the  property  shoukl  be 
sokl  by  an  auctioneer,  and  after  repaying  out  of 
the  proceeds  the  sum  mentioned  in  the  counter- 
letter,  the  balance  should  be  paid  to  L.  The 
money  was  not  paid  on  the  day  appointed,  and 
a  further  time  was  given  for  its  payment,  with 
additional  interest  and  charges;  and  if  not  paid 
at  the  expiration  of  the  time,  it  was  agreed  it 
should  be  sold  by  an  auctioneer.  An  agreenient 
was  at  the  same  time  made  by  L.,  that  the 
counter-letter  should  be  delivered  up  to  F.  &  S. 
and  cancelled.  The  money  not  being  paid,  it 
was  again  agreed  between  the  parties,  that  if, 
on  a  subsequent  day  fixed  upon,  it  should  not, 
with  an  additional  amount  for  interest,  &c.,  be 
paid,  the  property  should  belong  absolutely  to 
F.  &  S.  The  money  was  not  paid,  and  F.  &  S. 
afterwards  held  the  property  as  their  own.  The 
court  held  this  transaction  to  be  an  antichresis, 
according  to  the  civil  code  of  Louisiana;  and  on 
a  bill  filed  in  the  district  court  of  the  United 
States  for  the  eastern  district  of  Louisiana,  in 
1S32,  decreed  that  the  rents  and  profits  of  the 
estate  should  be  accounted  for  by  S.,  who  had 
become  the  sole  owner  of  the  property,  by  pur- 
chase of  F.'s  moiety;  and  that  the  property 
should  be  sold  by  an  auctioneer,  unless  the 
balance  due  S.,  after  charging  the  sum  due  at 
the  time  last  agreed  upon  for  the  payment  of  the 
money,  and  legal  interest,  with  all  the  expenses 
of  the  estate,  deducting  the  rents  and  profits, 
should  be  paid   to  S. ;  and  on  payment  of  the 


movables  which  he  has  given  in  pledge ;  but 
the  creditor  who  wishes  to  free  himself  from,  the 
obligations  under  the  antichresis,  may  always, 
unless  he  has  renounced  this  right,  compel  the 
debtor  to  retake  the  enjoyment  of  his  immova- 
bles.    Ibid. 

6.  The  doctrine  of  prescription,  under  the 
civil  law,  does  not  apply  to  this  case,  which  is 
one  of  pledge;  and  if  it  does,  the  time  before 
the  institution  of  this  suit  had  not  elapsed  in  this 
case,  in  which,  by  the  law  of  Louisiana,  a  per- 
son may  sue  for  immovable  property.     Ibid. 

7.  By  the  contract  of  antichresis,  the  posses- 
sion of  the  property  is  transferred  to  the  person 
advancing  the  money.  In  case  of  failure  to  pay, 
the  property  is  to  be  sold  by  judicial  process, 
and  the  sum  which  it  may  bring,  over  the  amount 
for  what  it  was  pledged,  is  to  be  paid  to  the 
person  making  the  pledge.     Ibid. 
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1.  General  Principles,  and  Rules  of  Practice. 

1.  Where  an  appeal  has  been  dismissed,  the 
appellant  having  omitted  to  file  a  transcript  of 
the  record  within  the  time  required  by  the  rule 
of  court,  an  official  certificate  of  the  dismissal 

„ ,.  ^_  ^ „  _.,  „..  ,  ..^ ,.__    of  the  appeal  may  not  be  given  by  the  clerk 

balance  due  S.,  the  residue  should  be  paid  to  the    during  the  term.     The  appellant  may  file  the 


legal  representatives  of  L.     Livingston  v.  Story, 
iT  Peters,  35  L 

2.  Under  the  law  of  Louisiana  there  are  two 
kinds  of  pledges,  the  pawn  and  the  antichresis. 
A  thing  is  said  to  be  pawned  when  a  movable 
is  given  as  a  security;  the  antichresis  is,  when 
the  security  given  consists  in  immovables.     Ibid. 

3.  The  antichresis  must  be  reduced  to  writing. 
The  creditor  acquires,  by  this  contract,  the  right 
of  reaping  the  fruits  or  other  rewards  of  the  im- 
movables given  to  him  in  pledge,  on  condition 
of  dedncling,  annually,  their  proceeds  from  the 
interest,  if  any  be  due  to  him,  and  afterwards 
from  the  principal  of  his  debt.  The  creditor  is 
bfAmd.  unless  the  contrary  is  agreed  on,  to  pay 
the  taxes  as  well  as  the  annual  charges  of  the 
property  given  to  him  in  pledge.  lie  is  likewise 
bound,  under  the  penalty  of  damages,  to  provide 
for  the  keeping  and  neces.sary  repairs  of  the 
pledgwl  estate;  and  may  lay  out,  from  the  re- 
venues of  the  estate,  suflRcient  for  such  expenses. 
Ibid. 

4.  The  creditor  does  not  become  the  proprietor 
of  the  pledged  immovables  by  the  failure  of 
payment  at  the  stated  time  ;  any  clause  to  the 
contrary  is  null :  and  in  that  case,  it  is  only 
lawful  for  him  to  sue  his  debtor  before  the  court, 
in  order  to  obtain  a  sentence  against  him,  and  to 
cause  the  objects  which  have  been  put  into  his 
hands  to  be  seized  and  sold.     Ibid. 

5.  The  debtor  cannot,  before  the  full  payment 
of   his  debt,  claim  the   enjoyment  of   the  im- 


transcript  with  the  clerk  during  the  term,  and 
move  to  have  the  appeal  reinstated.  To  allow 
such  a  certificate  would  be  to  prejudge  such  a 
motion,  llie  Bank  of  the  United  States  et  al.  v. 
Swann,  3  Peters,  68. 

2.  It  is  of  great  importance  to  the  due  ad- 
ministration of  justice,  and  in  furtherance  of  the 
manifest  intention  of  the  legislature,  in  giving 
appellate  jurisdiction  to  this  court  upon  final 
decrees  only,  that  causes  should  not  come  up 
here  in  fragments  or  successive  appeals.  It 
would  occasion  very  great  delays  and  oppressive 
expenses.  Canter  v.  The  American  and  Ocean 
Insurance  Coinpany,  3  Peters,  307. 

3.  Appeal  dismissed,  the  appellant  having 
failed  to  lodge  a  transcript  of  tlie  record  of  the 
cause  with  the  clerk  of  the  court,  agreeably  to 
the  rules  of  the  court,  and  the  appeal-bond  and 
security  not  having  been  given.  Veitch  v.  The 
Farmers'  Bank  of  Alexandria,  6  Peters,  777. 

4.  The  transcript  of  the  record  showed  that 
no  appeal-bond  was  taken  or  approved  by  the 
judge  who  signed  the  citation  in  the  cause. 
The  appeal  was  dismissed.  Boyce  v.  Grundy,  6 
Peters,  777. 

5.  No  evidence  can  be  looked  into  in  this 
court,  which  exercises  an  appellate  jurisdiction, 
that  was  not  before  the  circuit  court;  and  the 
evidence  certified  with  the  record,  must  be  con- 
sidered here  as  the  only  evidence  before  the 
court  below.  If,  in  certifying  a  record,  a  part 
of  the  evidence  in  the  case  had  been  omitted, 
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it  might  be  certified  in  obedience  to  a  certiorari; 
but  in  such  a  case,  it  must  appear  from  the  re- 
cord that  the  evidence  was  used  or  offered  to 
the  circuit  court.  Holmes  et  al.v.  Trout  et  al., 
7  Peters,  171. 

6.  A  decree  was  pronounced  by  the  district 
court  of  the  United  States  for  the  district  of 
Alexandria,  in  December,  1829,  from  which  the 
defendants  appealed,  but  did  not  bring  up  the 
record.  At  January  term,  1832,  the  appellees, 
in  pursuance  of  the  rule  of  court,  brought  up  the 
record  and  filed  it,  and  on  motion  of  their  coun- 
sel the  appeal  was  dismissed.  On  the  9lh  of 
March,  1832,  a  citation  was  signed  by  the  chief 
justice  of  the  court  for  the  District  of  Columbia, 
citing  the  plaintiffs  in  the  original  action  to  ap- 
pear before  the  supreme  court,  then  in  session, 
and  show  cause  why  the  decree  of  the  circuit 
court  should  not  be  corrected.  A  copy  of  the 
record  was  returned  with  the  citation,  "exe- 
cuted," and  filed  with  the  clerk.  By  the  court : 
— The  record  is  brought  up  irregularly,  and  the 
cause  must  be  dismissed.  Ycaton  et  al.\.  Len- 
nox €t  al.,  7  Peters,  220. 

7.  The  judiciary  act  directs  that  a  writ  of  error 
must  be  allowed  by  a  judge,  and  that  a  citation 
shall  be  returned  with  the  record  ;  the  adverse 
party  to  have  at  least  twenty  days'  notice.  This 
notice,  the  court  understands,  is  twenty  days 
before  the  return  day  of  the  writ.     Ibid. 

8.  Matter  assigned  in  the  appellate  court  as 
error  in  fact,  never  appears  upon  the  record  of 
the  inferior  court ;  if  it  did,  it  would  be  error  in 
law.  The  whole  doctrine  of  allowing  in  the 
appellate  court  the  assignment  of  error  in  fact, 
grows  out  of  the  circumstance,  that  such  matter 
does  not  appear  on  the  record  of  the  inferior 
court.     Davis  v.  Packard  et  al.,  7  Peters.  276. 

9.  No  persons  but  those  appearing  to  be  par- 
ties to  the  record,  can  be  permitted  to  be  heard 
on  an  appeal  or  writ  of  error.  Harrison  v. 
Nixon,  9  Peters,  483. 

10.  Where  it  is  discretionary  in  the  court  to 
admit  an  appeal,  it  will  be  refused,  although  the 
captors  were  irregular  in  not  producing  the 
master  and  certain  documents  before  the  court, 
if  it  appears  substantial  justice  was  clone,  and 
their  production  would  not  have  varied  the  de- 
cision .   The  Chester  v.  The  Experiment,  2  Dall .41. 

11.  Where  an  appeal  is  entered  from  part  of  a 
decree  of  an  inferior  court,  the  rights  of  a  party 
in  the  inferior  court,  not  affected  by  the  party 
appealed  from,  will  not  be  noticed  in  the  court 
above.  M'Donough  v.  Danery,  3  Dall.  188;  1 
Cond.  Rep.  94. 

]^2.  It  is  in  general  true,  that  the  province  of 
an  appellate  court  is  only  to  inquire  whether  a 
judgment,  when  rendered,  was  erroneous  or  not. 
But  if,  subsequent  to  the  judgment,  and  before 
the  decision  of  the  appellate  court,  a  law  inter- 
venes, and  positively  changes  the  rule  which 
governs,  the  law  must  be  obeyed ;  and  if  it  be 
necessary  to  set  aside  a  judgment,  rightful  when 
rendered,  but  which  cannot  be  affirmed,  except 
in  violation  of  law,  the  judgment  must  be  set 
aside.  United  States  v.  The  Pesgy,  1  Cranch, 
103;  1  Cond.  Rep.  256. 

13.  When  the  appeal  is  prayed  and  allowed  in 


open  court,  no  citation  is  necessary.     ReiUy  v. 
Lamar  et  al,  2  Cranch,  344;  1  Cond.  Rep.  419. 

14.  Where  an  appeal  from  the  circuit  court  to 
the  supreme  court  was  prayed,  by  a  number  of 
defendants,  and  one  only  executed  the  proper 
appeal-bond ;  the  objection  to  the  proceeding 
ought  to  have  been  taken  by  way  of  preliminary 
motion  to  dismiss  the  appeal  for  irregulaiity,  on 
account  of  the  failure  to  give  the  proper  appeal- 
bond.     Mandeville  v.  Riggs,  2  Peters,  482. 

15.  If  the  law,  under  which  the  sentence 
of  condemnation  was  pronounced,  be  repealed 
after  the  sentence  of  the  court  below,  and  before 
final  sentence  in  the  appellate  court,  no  sen- 
tence of  condemnation  can  be  pronounced,  un- 
less some  special  provision  be  made  for  that 
purpose  by  statute.  Yeaton  et  al.  v.  The  U.  S., 
5  Cranch,  281  ;  2  Cond.  Rep.  256. 

16.  Upon  an  appeal  from  a  mandate  to  carry 
into  effect  a  former  decree  of  the  supreme 
court,  nothing  is  before  the  court  but  the  pro- 
ceedincfs  subsequent  to  the  mandate.  The  SaiUa 
3Iaria^lO  Wheat.  431  ;  6  Cond.  Rep.  176. 

17.  Whatever  had  been  formerly  before  the 
court,  and  disposed  of  by  the  decree,  is  consi- 
dered as  finally  disposed  of.  But  upon  all  pro- 
ceedings to  carry  into  effect  the  decree  of  the 
court,  the  original  proceedings  are  always  before 
the  court,  so  far  as  they  are  necessary  to  deter- 
mine any  new  points  or  rights  in  controversy 
between  the  parties,  which  were  not  terminated 
by  the  original  decree.     Ibid. 

18.  On  failure  of  the  appellant  to  enter  and 
prosecute  his  appeal,  the  appeal  may  l)e  pjro- 
nounced  to  be  deserted,  and  the  principal  cause 
be  remitted  to  the  court  below  for  final  proceed- 
ings; in  such  a  case,  the  taxation  of  the  costs 
may  be  retained  in  the  supreme  court,  or  di- 
rected to  be  made  in  the  court  below.  Or  the 
appellee  may  produce  the  record,  and  have  the 
principal  cause  retained  in  the  supreme  coiut, 
and  upon  a  hearing  ex  parte,  claim  an  aflirma- 
tion  of  the  original  decree  with  costs.  The 
Montgomery  v.  The  Betsey,  1  Gallis.  C.  C.  R. 
416. 

19.  An  appeal  from  the  decree  of  the  district 
court,  must  be  taken  in  open  court,  before  the 
adjournment  sine  die,  unless  a  different  period 
be  prescribed  by  the  court.  2'he  Hollen,  1  Ma- 
son's C.  C.  R.  431. 

20.  If  the  counsel  for  the  appellant  in  the 
supreme  court  neglect  to  furnish  the  court  with 
a  statement  of  the  points  of  the  case,  the  ap- 
peal will  be  dismissed.  The  Schooner  Catharine, 
7  Cranch,  349;  2  Cond.  Rep.  525. 

21.  The  cause  is  in  the  appellate  court  as  if 
it  were  in  the  inferior  court.  The  Ve7nis,  1 
Wheat.  112;  3  Cond.  Rep.  508. 

22.  Under  the  judiciary  act  of  September  24th, 
1789,  ch.  20,  and  the  act  of  March  3d.  1803, 
ch.  353,  causes  of  admiralty  and  maritime  juris- 
diction, or  in  equity,  cannot  be  carried  from  the 
circuit  to  the  supreme  court  by  writ  of  error; 
but  the  proper  mode  of  removing  such  causes  is 
by  appeal.  The  San  Pedro,  2  Wheat.  13 2-;  4 
Cond.  Rep.  65. 

23.  The  rules,  resulations,  and  restrictions, 
contained  in  the  22d  and  23d  sections  of  the 


152 


APPEAL. 


General  Principles  and  Kults  of  Practice. 


judiciary  act.  respecting  the  time  within  which 
a  writ  of  error  shall  be  brought,  and  in  what 
instances  it  shall  operate  as  a  supersedeas,  the 
citation  to  the  opposite  party,  the  security  to  be 
o-iven  to  the  plaintiff  in  error,  and  the  restric- 
tions upon  the  appellate  court  as  to  reversals  in 
certain  enumerated  cases,  are  apphcable  to  ap- 
peals under  the  act  of  1803,  and  are  to  be  sub- 
stantially observed ;  except  that,  where  the  ap- 
peal is  prayed  at  the  same  term  when  the  decree 
or  sentence  is  pronounced,  a  citation  is  not  ne- 
cessary.    Ibid. 

24.  The  question  before  an  appellate  court  is, 
was  the  judgment  correct;  not  the  ground  on 
which  the  judgment  professes  to  proceed. — 
M'-Cluny  v.  Silliman,  6  Wheat.  598;  5  Cond. 
Rep.  197. 

25.  In  all  proceedings  in  rem,  on  an  appeal, 
the  property  follows  the  cause  into  the  circuit 
court,  and  is  subject  to  the  disposition  of  that 
court :  but  it  does  not  follow  the  cause  into  the 
supreme  court,  on  an  appeal  to  that  court,  llie 
Collector,  6  Wheat.  194;  5  Cond.  Rep.  62. 

26.  After  an  appeal  from  the  district  to  the 
circuit  court,  the  former  can  make  no  order  re- 
specting the  property,  whether  it  has  been  sold, 
and  the  proceeds  paid  into  court,  or  whether  it 
remains  specifically  in  the  hands  of  the  marshal. 
Ibid. 

27.  The  word  '-appeal"  comes  from  the  civil 
law;  and  the  nature  and  operation  of  an  appea-1, 
in.  its  technical  sense,  cannot  be  a  subject  of 
doubt,  in  the  proceedings  of  courts  governed  by 
that  law.  It  is  sometimes,  indeed,  used  with  us 
in  legal  language,  to  denote  the  nature  of  appel- 
late jurisdiction  as  distinguished  from  original 
jurisdiction,  without  any  particular  regard  to  the 
mode  by  which  a  cause  is  transmitted  to  a  supe- 
rior jurisdiction.  U.  S.  v.  Wanson,  1  Gallis.  C.  C. 
R.  12. 

28.  An  appeal,  in  a  common  law  suit,  from 
the  district  court  to  the  circuit  court,  removes 
errors  in  law  only  for  the  consideration  of  the 
circuit  court.     Ibid.  21. 

29.  Where,  on  an  appeal,  merits  clearly  ap- 
pear on  the  record  in  the  admiralty,  it  is  the 
settled  practice  not  to  dismiss  the  libel,  but  to 
remand  the  cause,  and  to  allow  the  party  to 
assert  his  rights  in  a  new  allegation.  The  Ade- 
line, 9  Cranch,  244,  284  ;  3  Cond.  Rep.  397.  The 
Edirard,  1  Wheat.  261  ;  3  Cond.  Rep.  565.  The 
Caroline,  7  Cranch,  496  ;  2  Cond.  Rep.  584.  The 
Ann,  7  Cranch.  570;  2  Cond.  Rep.  611.  The 
Divina  Pa^lora,  4  Wheat.  52 ;  4  Cond.  Rep.  388. 

30.  In  the  supreme  court,  on  an  appeal  by  the 
claimant  from  the  circuit  court  on  a  libel  for 
salvage,  the  court  will  not  award  a  greater 
salv.ige,  unless  the  salvors  have  also  appealed. 
M-Dunouirh  et  al.  v.  The  Mary  Ford,  3  Dall.  188  ; 
1  Cond.  Rep.  94. 

31.  In  the  district  court  of  Maryland,  upon  a 
libel  of  salvage,  a  decree  was  given  in  favour  of 
the  salvors,  from  which  the  owners  of  the  pro- 
perty app(?aled  to  the  circuit  court,  and  allcr- 
warils  they  prosecuted  an  appeal  to  the  supreme 
court.  No  appeal  from  the  ticcree  of  the  district 
court  was  interposed  by  the  libellant.  The  con- 
sequence is,  that  the  decree  of  the  district  court 


is  conclusive  upon  him  as  to  the  amount  of  sal- 
vage in  his  favour.  He  cannot,  in  the  appellate 
court,  claim  any  thing  beyond  that  amount.  Strat- 
ton  V.  Jarvis,  8  Peters,  4. 

32.  Congress  had  power,  both  before  and  after 
the  ratification  of  the  articles  of  confederation, 
in  1781,  to  institute  a  tribunal,  with  appellate 
jurisdiction,  in  cases  of  prize;  and  the  court  of 
appeals  established  under  that  power,  had  au- 
thority to  hear  and  determine  all  appeals  from 
the  state  courts  in  prize  causes.  Fenhallovj  v. 
Doane,  3  Dall.  54;  1  Cond.  Rep.  21.  The  U.  S. 
V.  Peters,  5  Cranch,  115 ;  2  Cond.  Rep.  202. 

33.  A  claim  on  the  part  of  alleged  joint  cap- 
tors, cannot  be  received  in  the  supreme  court 
after  an  appeal ;  but  it  should  be  made  in  the 
circuit  court,  to  which  the  cause  will  be  remand- 
ed for  the  purpose.  The  Societe,  9  Cranch,  209, 
3  Cond.  Rep.  373. 

34.  In  prize  causes,  the  supreme  court  has  an 
appellate  jurisdiction  only,  and  a  claim  cannot 
be  originally  interposed  in  that  court :  but  where 
the  court  below  had  proceeded  to  adjudication 
before  the  lapse  of  a  year  and  a  day.  the  cause 
was  remanded  to  that  court,  with  directions  to 
allow  a  claim  to  be  filed  thereon,  and  the  libel 
to  be  amended.  The  Harrison,  1  Wheat.  298; 
3  Cond.  Rep.  571. 

35.  In  appeals  to  the  supreme  court,  from  the 
circuit  courts,  in  chancery  cases,  the  parol  testi- 
mony which  may  be  heard  at  the  trial  in  the 
court  below,  ought  to  appear  in  the  record.  Co2m 
V.  Pcnn,  5  Wheat.  424;  4  Cond.  Rep.  716. 

36.  Courts  of  appeal,  in  cases  of  admiralty  and 
maritime  jurisdiction,  ma}-,  having  all  the  matters 
in  controversy  before  them,  make  such  a  decree 
as  the  inferior  court,  from  which  the  cause  was 
removed,  should  have  given.  Pcnhalloio  v. 
Doane's  AdmW.,  3  Dall.  54  ;  1  Cond.  Rep.  21. 

37.  The  superior  court  of  Rhode  Island,  and 
not  the  legislature  of  that  state,  is  the  highest 
court  of  Rhode  Island,  to  which  a  writ  of  error 
lies  to  the  supreme  court.  Olney  v.  Arnold,  3 
Dall.  308;  1  Cond.  Rep.  136. 

38.  It  is  an  essential  criterion  of  appellate  juris- 
diction, that  it  revises  and  corrects  the  proceed- 
ings in  a  cause  already  instituted,  and  does  not 
create  the  cause.  Marhury  v.  Madison,  1  Cranch, 
137;   1  Cond.  Rep.  267. 

39.  A  certiorari  is  not  a  proper  proceeding 
from  a  superior  to  an  inferior  court,  to  remove  a 
cause  merely  from  defect  of  jurisdiction.  Fow- 
ler V.  Lindsey,  3  Dall.  411  ;   1  Cond.  Rep.  189. 

40.  Nature  and  extent  of  the  powers  of  an 
appellate  court.  Ex  parte  Sibbald,  12  Peters, 
488. 

41.  An  original  decree  was  made  in  the  cir- 
cuit court  of  Rhode  Islandj  at  June  term.  1834, 
and  an  appeal  was  taken  to  January  term,  1835, 
of  the  supreme  court.  This  appeal  was  dismissed 
at  January  term,  1837,  on  the  motion  of  the 
counsel  for  the  appellees,  without  an  examina- 
tion or  decision  on  the  merits  of  the  cause.  At 
the  November  term  of  the  circuit  court,  the  de- 
fendants ])rayed  and  were  allowed  a  second 
appeal  to  the  supreme  court ;  which  appeal  had 
nut  been  entered  on  the  docket  of  the  supreme 
court  in  1839.   The  circuit  court  afterwards  pro- 
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ceeded  to  order  execution  of  the  decree  of  1834, 
and  the  defendant  appealed  to  the  supreme  court 
from  this  decree.  Held.  That  this  appeal  from 
the  decree  of  the  circuit  court,  ordering  the  e.ve- 
cution  of  the  original  decree,  is  not  a  supersedeas 
to  further  proceedings  in  the  circuit  court,  to 
execute  the  original  decree  ;  and  that  the  circuit 
court  is  at  liberty  to  use  its  discretion  to  proceed 
to  execute  tiie  original  decree.  Hekl,  also.  That 
the  decree  of  execution  is  not  a  final  decree,  in 
the  contemplation  of  the  act  of  congress,  from 
which  an  appeal  lies.  Carr  v.  Hoxie,  13  Peters. 
460. 

42.  An  appeal  was  prosecuted  by  the  com- 
plainants in  the  circuit  court  of  Alabama,  to  the 
supreme  court,  and  the  citation  required  by  the 
act  of  congress  had  not  been  served  on  the  ap- 
pellee, and  he  had  no  notice  of  the  appeal.  In 
printing  the  copy  of  the  record  of  the  circuit 
court,  the  return  of  the  marshal  of  the  district, 


and  some  good.  Exceptions  were  filed  to  this 
report,  which  were  disallowed  by  the  court.  The 
circuit  court  decreed  that  the  repoi  t  should  be 
accepted,  and  that  the  complainant  should  have 
execution  for  the  sum  reported  in  the  hands  of 
the  executors;  and  as  to  the  residue  of  the  debts 
due  the  estate,  as  soon  as  the  same,  or  part  of 
them,  should  be  collected,  the  amount  should  be 
paid  into  court  for  distribution,  to  be  made  under 
the  direction  of  the  court.  Held.,  That  this  is  an 
interlocutory,  and  not  a  final  decree,  in  the  sense 
of  the  act  of  congress;  and  an  appeal  from  the 
same  cannot  be  taken.  Yoimg  ct  al.  v.  Sinith, 
15  Peters,  287. 

45.  The  acts  of  congres.?,  relating  to  judicial 
proceedings  in  the  territory  of  Florida,  give  the 
right  of  appeal  to  the  supreme  court  of  the 
United  States,  in  cases  of  equity,  of  admiralty  and 
maritime  jurisdiction,  and  prize  or  no  prize ;  but 
cases  at  law  are  to  be  brought  up  by  writ  of 


stating  that  the  citation  to  the  appellee  had  not  error,  as  provided  for  by  the  judiciary  act  of 
been  served,  was  accidentally  omitted.  The 
court,  on  motion  by  the  counsel  for  the  appellee, 
declared  the  decree  in  the  case  made  at  January 
term.  1840,  null  and  void;  revoked  the  mandate 
issued  to  the  circuit  court  of  Alabama,  and  dis- 
missed the  appeal.  Ex  parte  Crenshaw,  15  Pe- 
ters, 119. 

43;  A  judgment  was  entered  on  a  promissory 
note^  drawn  by  Kelly  and  others  in  favour  of 
Lea'aad  others,  in  the  circuit  court  of  Alabama. 
Afterwards,  Kelly,  the  appellee,  filed  a  bill  on 
the  equity  side  of  the  court,  for  the  purpose  of 
being  relieved  from  the  judgment  at  law  obtain- 
ed against  him  and  two  other  persons,  on  the 
promissory  note.  The  bill  alleged  fraud  in  the 
plaintifts  in  the  suit,  and  that  the  complainant 
had  no  notice  of  the  suit,  and  had  not  authorized 
an  appearance,  or  filed  any  plea  in  the  same. 
The  bill  prayed  for  a  perpetual  injunction  of 
proceedings  on  the  judgment,  and  for  general 
relief.  The  injunction  was  granted;  and  after- 
wards, on  the  appearance  of  two  of  the  plaintiffs 
in  the  suit  at  law,  the  circuit  court  decreed  that, 
on  the  condition  that  the  complainant,  Kelly, 
appear  and  plead  to  the  merits  of  the  case, 
waiving  the  question  of  jurisdiction,  and  pay 
costs  of  the  suit  at  law,  and  the  proceedings  in 
equity,  a  new  trial  be  awarded  to  the  complain- 
ant. Two  of  the  plaintifis  in  the  suit  at  law,  who 
had  appeared  to  the  bill,  appealed  to  the  supreme 
court,  seeking  to  reverse  this  decree.  Held,  That 
the  decree  of  the  circuit  court  was  merely  inter- 
locutory; and  was  not  a  final  decree,  from  which 
an  appeal  could  be  taken.  Lea  et  al.  v.  Kelly,  15 
Peters,  213. 

44.  A  bill  was  filed  by  residuary  legatees, 
claiming  to  receive  from  the  executors  their  re- 
spective proportions  of  the  estate  of  the  testator; 
on  a  reference  to  a  master  to  take  an  account, 
the  master  reported  seven  thousand  seven  hun- 
dred and  ninety-five  dollars  and  twenty-seven 
cents,  to  be  in  the  hands  of  the  executors,  which 
sum  was  paid  by  them  into  court.  The  report 
was  referred  back  to  the  master,  who  made  his 
final  report,  by  which  he  found  a  further  sum  in 
the  hands  of  the  executors,  exclusive  of  sundry 
uncollected  debts  then  outstanding,  some  bad, 


1789.  It  has  always  been  held  that  a  case  at 
law  cannot,  under  the  act  of  1803,  be  brought  to 
the  supreme  court  by  appeal.  Parrish  v.  Ellisj 
16  Peters,  451. 

46.  In  many  of  the  states  and  territories,  the 
ancient  common  law  remedy  for  the  purpose  of 
obtaining  an  allotment  of  dower,  as  well  as  the 
remedies  for  other  legal  rights,  have  been 
changed  for  others  more  convenient  and  suitable 
to  our  situation  and  habits;  yet  they  are  regard- 
ed as  cases  at  law,  although  they  are  not  carried 
according  to  the  forms  of  the  common  law.  Ibid. 

47.  JMotion  to  dismiss  an  appeal.  The  appel- 
lants were  the  original  defendants.  After  the 
decree  of  the  circuit  court,  an  appeal  was  claim- 
ed by  all  the  defendants,  and  allowed  by  the 
court.  A  part  of  the  defendants,  who  had  origin- 
ally claimed  the  appeal,  before  any  further  pro- 
ceedings abandoned  it ;  and  the  residue  of  them, 
excepting  Todd,  have,  since  the  appeal  was  filed, 
abandoned  it,  and  Todd  only  has  entered  his  ap- 
pearance in  the  supreme  court.  The  record  stood 
in  the  names  of  all  the  appellants.  A  motion 
was  made  to  dismiss  the  appeal,  for  irregularity 
and  want  of  jurisdiciion,  on  the  ground  that  it 
cannot  be  maintained  on  behalf  of  Todd  alone. 
The  court  refused  to  dismiss  the  appeal.  Todd 
ct  al.  V.  Daniel,  10  Peters,  521. 

48.  The  proper  rule  in  cases  of  this  sort,  where 
there  are  various  defendants,  seems  to  be,  that 
all  the  defendants  affected  by  a  joint  decree 
(although  it  may  be  otherwise,  where  the  de- 
fendants have  separate  and  distinct  interests, 
and  the  ilecree  is  several,  and  does  not  jointly 
affect  all)  should  be  joined  in  the  appeal;  and 
if  any  of  them  refu.se  or  decline  upon  notice  and 
process,  (in  the  nature  of  a  summons,  and  sever- 
ance in  a  writ  of  error.)  to  be  issued  in  the  court 
below,  to  become  parties  to  the  appeal,  then  that 
the  other  defendants  should  be  at  liberty  to  pro- 
secute the  appeal  for  themselves  and  upon  their 
own  account,  and  the  appeal  as  to  the  others  be 
pronounced  to  be  deserted,  and  the  decree  of  the 
court  below  as  to  them  be  proceeded  in  and 
executed.     Ibid. 

49.  An  appeal  or  writ  of  error  will  not  lie  from 
the  decision  of  the  circuit  court  to  the  supreme 
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court,  in  a  case  in  bankruptcy  adjourned  frorn 
the  district  court.  The  decision  of  the  circuit 
court  is  decisive  on  tlie  district  judge.  Nelson  v. 
Garland,  17  Peters,  181. 

f)0.  Where  matters  of  defence  were  not  brought 
forward  on  the  trial  in  the  circuit  court,  and  were 
insisted  upon  in  the  argument  before  the  supreme 
court  for  the  consideration  of  the  court,  by  the 
counsel  for  the  defendant,  the  court  said  :  To  al! 
questions  raised  here  on  which  the  court  below 
were  not  called  to  express  an  opinion,  this  court 
does  not  consider  themselves  at  liberty  to  ex- 
press any  opinion.  Bell  et  al.  v.  Brucn,  17  Peters, 
161. 

51 .  A  complainant,  after  having  appealed  from 
a  decree  in  his  favour,  cannot  be  permitted, 
pending  the  appeal,  to  carry  into  execution  the 
decree  which  he  is  seeking  to  reverse  in  the 
appellate  court,  in  order  to  obtain  a  decree  for  a 
larger  sum.  Taylor  and  others  v.  Savage'' s  Exe- 
cutors, 17  Peters,  229. 

52.  The  executor  had  been  removed  by  the 
order  of  the  orphans'  court :  on  the  same  day  a 
decree  was  rendered  against  him  in  the  district 
court  of  the  United  States  for  the  northern  dis- 
trict of  Alabama.  He  appealed  to  the  supreme 
court,  not  knowing  of  his  removal,  but  did  not 
enter  into  the  required  appeal-bond.  The  ad- 
ministrator cum  testamento  annexe,  appointed 
by  the  orphans'  court,  applied  by  petition  to  the 
supreme  court  for  liberty  to  enter  the  appeal 
and  give  bond,  &c.  By  the  court:  The  relief 
asked  by  the  petition  cannot  be  granted,  because 
there  is  no  case  legally  in  this  court,  upon  the 
appeal  of  either  part)-,  on  which  process  can  be 
issued.  Before  the  appeal  was  prayed  on  either 
side,  S.  had  ceased  to  be  the  representative  of 
S.,  deceased.  By  his  removal  from  the  office  of 
executor,  he  had  no  right  to  appear  in  or  be  a 
party  in  this  or  any  court,  in  a  suit  which  at  law 
is  confided  to  the  representative  of  the  deceased. 
No  further  proceedings  could  be  had  in  the  dis- 
trict court  until  the  administrator  de  bonis  non 
shall  be  made  a  party.     Ibid, 

53.  An  appeal  will  not  be  dismissed  because 
the  appeal-bond  is  given  to  the  people  or  to  the 
complainant ;  and  it  may  be  sued  upon  if  for- 
feited. Sp(dding  V.  The  People  of  Nciv  York,  2 
Howard,  (j6. 

541  Where  there  are  many  parties,  it  is  sufR- 
ciant  if  all  the  parties  to  the  suit  appeal,  and  the 
bond,  if  given  by  some  of  them,  he  approved  by 
the  court.     Brockelt  v.  Brockctt.  2  Howanl,  238. 

55.  An  appeal  from  the  district  to  the  circuit 
court,  must  be  taken  to  the  next  circuit  court. 
United Jilates  v.  Ilaynes,  2  M-Lean,  C.  C.  R.  155. 

56.  Appeals,  as  above,  are  only  allowed  in 
cases  of  admiralty  and  maritime  jurisdiction. 
Ibid. 

57.  All  other  cases  inust  be  removed  by  writ 
of  error.     Ibid. 

2.  llliere  an  Appeal  lies. 

58.  The  United  States  cannot  appeal  to  the 
circuit  court  frorn  the  decree  of  the  district  judge 
of  the  United  States,  ortleriiiL'' a  perpetual  injunc- 
tion on  proceedings  instituted  by  the  agent  of 
the  treasury  under  the  provisions  of  the  act  of 


congress  passed  on  the  15th  of  May,  1820,  en- 
titled "an  act  for  the  better  organization  of  the 
treasury  department :"  nor  does  an  appeal  lie  in 
such  a  case  from  the  district  to  the  circuit  court. 
The  United  States  v.  Nourse,  6  Peters,  470. 

59.  The  sjiecial  jurisdiction  created  by  the  act 
of  congress,  must  be  strictly  exercised  within  its 
provisions.  A  particular  mode  is  pointed  out  by 
which  an  appeal  from  the  decision  of  the  district 
judge  may  be  taken  by  the  person  against  whom 
proceedings  have  issued  ;  consequently,  it  can 
be  taken  in-no  other  way.  No  jirovision  is  made 
for  an  appeal  by  the  government;  of  course  none 
was  intended  to  be  given  to  it.     Ibid. 

60.  It  appears  that  no  provision  is  made  in  the 
general  act  organizing  the  courts  of  the  United 
States  to  authorize  an  appeal  from  the  judgment 
or  decree  of  the  district  court  to  the  circuit,  ex- 
cept in  cases  of  admiralty  and  maritime  juris- 
diction: on  the  principle  of  the  case  of  the 
United  States  t>.  Good wm,  an  appeal  in  such  a  case 
cannot  be  maintained.  If  it  be  a  case  in  chan- 
cery, no  provision  is  made  in  the  general  law  to 
appeal  such  a  case  from  the  district  to  the  cir- 
cuit court.     Ibid. 

61.  R.  being  indebted  to  the  Farmers'  Bank 
of  Alexandria,  on  certain  promissory  notes  ex- 
ceeding in  amount  one  thousand  dollars,  convey- 
ed to  H.  a  lot  of  ground  in  Alexandria,  exceeding 
one  thousand  dollars  in  value,  devised  to  her  by 
her  husband,  to  secure  the  payment  of  the  said 
notes  by  sale  of  the  lot.  R.  claimed  an  estate  in 
fee  in  the  property  conveyed  to  the  trustee.  The 
sum  due  to  the  bank  was  reduced  by  payments 
to  less  than  one  thousand  dollars;  and  R.  being 
deceased,  a  bill  was  filed  by  the  bank  to  compel 
the  trustee  to  sell  the  property  conveyed  to  him 
by  R.  for  the  payment  of  the  balance  of  the  debt. 
The  circuit  court  decreed  that  R.  held  no  other 
interest  in  the  property  than  a  life  estate,  and 
dismissed  the  bill.  The  complainants  appealed. 
On  a  motion  to  dismiss  the  appeal  for  want  of 
jurisdiction,  the  debt  remaining  due  to  the  bank 
being  less  than  one  thousand  dollars,  the  amount 
required  to  give  jurisdiction  in  appeals  and  writs 
of  error  from  the  circuit  court  of  the  district  of 
Columbia ;  it  was  held  that  the  real  matter  in 
controversy  was  the  debt  claimed  in  the  bill, 
and  though  the  title  of  the  lot  might  be  inquired 
into  incidentally,  it  does  not  constitute  the  object 
of  the  suit.  The  appeal  was  dismissed.  Farmers' 
Bank  of  Alexandria  y.  Hooff  et  al.,  7  Peters,  168. 

62.  The  act  of  IMarch  1803,  which  gives  the 
appeal  from  decrees  in  chancery,  subjects  it  to 
the  rules  and  regulations  which  govern  writs  of 
error.  Under  this  act  it  has  been  always  held 
that  an  appeal  may  be  prayed  in  court  when  the 
decree  is  pronounced.  But  if  the  appeal  be 
prayed  after  the  court  has  risen,  the  party  must 
proceed  in  the  same  manner  as  had  been  pre- 
viously directed  in  writs  of  error.  Yeaton  v. 
Lenox,  7  Peters,  220. 

63.  An  appeal  was  dismissed,  because  all  the 
parties  to  the  decree  in  the  circuit  court  had  not 
joined  in  the  appeal  to  this  court.  Owings  v. 
Kincannon,  7  Peters,  399. 

64.  The  claimants  of  eighty-four  boxes  of 
sugar,  seized  in  the  port  of  New  Orleans,  for  an 
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alle<2;ed  breach  of  the  revenue  laws,  and  con- 
demned as  forfeited  to  the  Uniteil  Stales  for 
having  been  entered  as  brown  instead  of  white 
sugar,  claimed  an  appeal  from  the  district  court 
of  the  United  Slates  to  the  supreme  court.  The 
sugars,  while  under  seizure,  were  appraised  at 
two  thousand  six  hundred  and  two  dollars  and 
fifty-one  cents,  and  after  condemnation  they 
were  sold  for  two  thousand  three  hundred  and 
thirty-eight  dollars  and  forty-ei^ht  cents;  leaving, 
after  deducting  the  expenses  and  costs  of  sale, 
the  sum  of  two  thousand  one  hundred  and  fifty 
dollars  and  six  cents.  The  duties  on  the  sugars, 
considering  them  as  white  or  brown,  being  de- 
ducted from  the  amount,  reduced  the  nett  pro- 
ceeds below  two  thousand  dollars,  the  amount 
upon  which  an  appeal  could  be  taken.  Held,  that 
the  value  in  controversy  was  the  value  of  the 
property  at  the  time  of  the  seizure,  exclusive  of 
the  duties,  and  that  the  claimant  had  a  right  to 
appeal  to  this  court.  The  United  States  v.  Eighty- 
four  boxes  of  Sugar,  7  Peters,  453. 

65.  A  mandamus  was  issued  by  the  superior 
court  of  appeals  of  the  eastern  middle  district  of 
Florida,  directed  to  the  register  and  receiver  of 
the  western  land  district  of  Florida,  commanding 
them  to  permit  the  entry  and  purchase  of  cer- 
tain lands.  From  this  proceeding,  the  register 
and  receiver  appealed  to  the  supreme  court. 
The  appeal  was  dismissed  ;  the  proceeding  being 
at  common  law.  and  therefore  the  removal 
should  have  been  by  writ  of  error.  Ward  ct  al. 
V.  Gregory,  7  Peters,  633. 

66.  The  appellate  jurisdiction  given  to  the 
supreme  court  by  the  constitution,  art.  3,  sec.  2, 
being  with  such  exceptions,  and  under  such 
regulations  as  the  congress  shall  make;  if  con- 
gress has  provided  no  rule,  the  court  cannot 
exercise  an  appellate  jurisdiction:  if  the  rule 
is  provided,  it  cannot  be  departed  from.  Wiscart 
V.  Dauchy.,  3  Dall.  321,  327;   1  Cond.  Pvep.  144. 

67.  A  decree  for  a  sale  of  mortgaged  pre- 
mises, upon  a  bill  to  foreclose,  is  a  final  decree, 
from  which  an  appeal  will  lie.  Bay  v.  Law,  3 
Cranch,  179;  1  Cond.  Rep.  485. 

68.  An  appeal  lies  from  the  district  court  for 
the  territory  of  Orleans,  to  the  supreme  court  of 
the  United  States.  Morgan  v.  Callander,  4 
Cranch,  370  ;  2  Cond.  Rep.  142. 

69.  An  appeal  or  writ  of  error  lies  from  the 
judgments  of  the  circuit  court  of  the  District  of 
Columbia,  to  the  supreme  court  of  the  United 
Slates,  in  cases  where  the  Bank  of  Alexandria  is 
plaintiif,  and  the  judgments  below  are  in  its  fa- 
vour; notwithstanding  the  clause  in  its  charter 
to  the  contrary.  Young  v.  The  Bank  of  Alex- 
andria, 4  Cranch,  384;  2  Cond.  Rep.  150. 

70.  In  admiralty  causes,  and  others,  where 
the  district  court  of  the  district  of  Maine  acts  as 
a  district  court,  an  appeal  lies  to  the  circuit 
court  for  the  district  of  Massachusetts,  and  not 
directly  to  the  supreme  court.  Sloop  Sally  v. 
U.  S.,  5  Cranch,  372 ;  2  Cond.  Rep.  281. 

71.  An  appeal  in  a  criminal  case,  does  not  lie 
to  the  supreme  court  from  the  circuit  court  of  the 
District  of  Columbia.  U.  S.  v.  3Ioore,  3  Cranch. 
159;   1  Cond.  Rep.  480. 

72.  No  appeal  lies  from  a  decree  of  restitution 


with  costs  and  damages,  until  the  report  of  the 
commissioners  appointed  to  ascertain  the  da- 
mages has  been  acted  upon  by  the  court;  until 
that  be  done,  the  decree  is  not  final.  The  Pal- 
myra, 10  Wheat.  501  ;  6  Cond.  Rep.  200. 

73.  On  a  libel  in  personam  for  damages,  if  the 
court  decree  that  damages  be  recovered,  and 
commissioners  be  appointed  to  ascertain  the 
amount  thereof,  no  appeal  will  lie  from  such 
decree  until  the  commissioners  had  made  their 
report,  ami  it  had  been  acted  on  by  the  court. 
Chace  v.  Vasquez,  11  Wheal.  429;  6  Cond.  Rep. 
373. 

74.  W'here  an  appeal  had  been  dismissed  in 
the  supreme  court  upon  a  mistake  as  to  fact, 
which  was  a  mere  mi.sprision  of  the  clerk  of  the 
circuit  court  in  transmitting  an  imperfect  record  ; 
the  court  will,  at  a  sub.sequent  term,  upon  the 
error  being  made  apparent,  reinstate  the  appeal. 
The  Palmyra,  11  Wheat.  1  ;  6  Cond.  Rep.  397. 

75.  No  appeal  lies  from  the  district  to  the 
circuit  court  in  any  causes,  except  civil  causes 
of  admiralty  and  maritime  jurisdiction.  U.  S.  v. 
Wonson,  1  Gallis.  C.  C.  R.  5. 

76.  Therefore,  in  debt  for  a  penalty,  tried  in 
the  district  court,  no  appeal  lies.     Ibid. 

77.  The  circuit  court  of  the  United  States,  for 
the  jNIassachusetts  district,  has  no  co2:nisance 
of  causes  of  admiralty  and  maritime  jurisdiction 
from  the  district  court  of  Maine,  except  by 
appeal;  and  a  writ  of  error  thereon  will  be 
quashed.  M'-Lellan  v.  U.  S.,  1  Gallis.  C.  C.  R. 
227.. 

78.  The  circuit  court  has  no  jurisdiction  in 
causes  of  admiralty  and  maritime  jurisdiction, 
except  over  the  final  decree  of  the  district  court. 
If  such  final  decree  be  unappealed  from,  no  ap- 
peal lies  on  any  subsequent  proceedings  upon 
the  summary  judgment  rendered  on  the  bond  for 
the  appraised  value,  or  upon  an  admiralty  stipu- 
lation taken  in  the  cause  to  enforce  the  decree. 
The  Hollen,  1  JMason's  C.  C.  R.  431. 

79.  In  suits  for  assaults  and  batteries  on  the 
high  seas,  no  appeal  lies  from  a  decree  of  the 
district  court,  on  the  part  of  thelibellants,  unless 
there  be  an  ad  damnum  laid  in  the  libel  exceed- 
ing fifly  dollars;  in  a  case  Avhere  such  decree 
was  for  less  than  that  amount.  Jenks  v.  Lewis, 
3  Mason's  C.  C.  R.  505. 

SO.  A  party,  after  an  appeal  has  been  dis- 
missed for  informality,  if  within  five  5-ears.  may 
bring  up  the  case  again.  Yeaton  et  al.  v.  Lenox, 
8  Peters,  123. 

81.  In  the  circuit  court  of  Alexandria,  in  1817, 
several  suits  were  brought  against  sundry  indi- 
viduals, who  had  associated  to  form  a  bank, 
called  the  Merchants"  Bank  of  Alexandria.  The 
proceedings  were  regularly  carried  on  in  one  of 
them,  brought  by  Romulus  Riggs;  and  a  decree 
was  pronounced  by  the  court,  from  which  the 
defendants  appealed.  On  a  hearing,  the  decree 
was  reversed,  and  the  cause  remanded  for  further 
proceedings  in  conformity  with  certain  principles 
prescribed  in  the  degree  of  reversal.  It-  ap- 
peared, that  decrees  were  pronounced  in  all  the 
causes,  though  regular  proceedings  were  had 
only  in  the  case  of  Romulus  Riggs.  Appeals 
were  entered  in  these  cases  from  the  decrees  of 
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the  court.  Under  such  circumstances,  the  court 
can  only  reverse  the  decree  in  each  case  for  want 
of  a  bill.  Mandeville  et  al.  v.  Burt  ct  ah.  8  Peters, 
256. 

82.  The  whole  business  appearing  to  have 
been  condncled  in  the  confidence  that  the  plead- 
ings in  the  case  of  Romulus  Riggs  could  be  in- 
troduced into  the  other  causes;  the  cases  were 
remanded  to  the  circuit  court,  with  directions  to 
allow  bills  to  be  filed,  and  to  proceed  thereon 
according  to  law.     Ibid. 

83.  In  a  libel  for  salvage,  where  there  were 
a  number  of  distinct  owners  of  the  property 
saved,  a  general  claim  was  put  in  by  the  owners 
of  part  of  the  goods,  and  a  general  decree  for 
S2728  as  salvage,  was  made.  No  apportionment 
of  the  salvage  was  made,  but  it  appeared,  by  a 
schedule,  that  the  highest  salvage  to  be  paid  by 
any  owner  of  the  goods,  did  not  amount  to  SI 000. 
The  court  held,  that  no  appeal  from  the  circuit 
court  would  lie.  Strattonv.  Jarviset  al.,  8  Peters,  4. 

84.  A  decree  of  a  circuit  court,  perpetuating 
an  injunction  in  a  case  in  which  some  matters 
of  account  were  left  open  for  further  considera- 
tion, is  not  a  final  decree,  and  appeal  will  not 
lie  in  .such  a  case.     Brown  v.  Swan,  9  Peters,  1. 

8.5.  An  appeal  will  not  lie  from  the  decree  of 
the  district  court  of  the  United  States,  for  the 
district  of  Louisiana,  dissolving  an  injunction. 
HiariarlY.  Ballon,  9  Peters,  156. 

86.  No  appeal  lies  from  an  interlocutory  de- 
cree dissolving  an  injunction.  Young  v.  Grundy, 
6  Cranch,  51  f  2  Cond.  Rep.  300. 

87.  An  appeal  lies  to  the  supreme  court,  from 
an  order  of  the  circuit  court  for  the  district  of 
Columbia,  quashing  an  inquisition  in  the  nature 
of  a  writ  of  ad  quod  damnum.  Curtis  v.  The 
Georgetown  and  Alexandria  Turnpike  Company, 
6  Cranch,  233;  2  Cond.  Rep.  357. 

88.  An  appeal  lies  to  the  supreme  court  from 
the  circuit  court  of  the  District  of  Columbia, 
affirming  the  sentence  of  the  orphans'  court  of 
Alexandria  county,  which  dismissed  a  petition 
to  revoke  the  probate  of  a  will.  Carter^  Heirs 
V.  Culling  and  Wife,  8  Cranch,  251;  3  Cond. 
Rep.  108. 

89.  Where  an  appeal  is  prayed  for  and  allowed 
within  five  years,  the  court  below  may  disallow 
the  appeal  and  refuse  the  security,  if  the  appeal- 
bond  is  not  also  given  within  the  five  years;  but 
if  »it  accepts  such  security,  it  will  have  relation 
back  to  the  time  of  the  allowance  of  the  appeal, 
and  the  supreme  court  will  recognise  its  validity. 
The  Dos  Hermanos,  10  Wheat.  306;  6  Cond. 
Rep.  109. 

90.  ^""o  appeal  lies  from  a  decree  of  the  dis- 
trict judge  of  the  United  States,  on  a  petition 
presented  by  the  defendant,  in  the  second  sec- 
tion of  "the  act  providing  for  the  better  organi- 
zation of  the  treasury  department,"  where  an 
order  had  issued  by  the  solicitor  of  the  treasury 
to  the  marshal  of  the  Unitfd  States,  and  the 
property  of  an  alle2ed  debtor  had  been  seized, 
and  was  about  to  be  sold  to  satisfy  the  debt. 
No  appeal  by  the  government  is  authorized  by 
the  act;  an'l  the  general  law  crivinir  appeals 
does  not  embrace  the  case.  The  U.  S.  v.  Cox, 
11  Peters,  162,     Ante,  42. 


91.  The  law  is  the  same,  where  an  appeal 
was  taken  from  the  district  judge  to  the  circuit 
court,  and  an  appeal  thence  to  the  supreme 
court ;  and  where  an  appeal  was  taken  to  the 
supreme  court,  from  the  district  judge  of  Loui- 
siana, the  district  judge  of  Louisiana  having 
circuit  court  powers.     Ibid. 

92.  An  appeal  lies  from  a  decree  of  a  district 
court,  refusing  an  order  for  the  sale  of  a  vessel, 
on  an  application  by  one  of  two  joint  owners, 
who  have  an  equal  interest.  Davis  v.  The  Seneca, 
Gilpin's  D.'C.  R.  36. 

93.  No  appeal  lies  from  the  district  to  the  cir- 
cuit court,  in  any  causes  except  civil  causes  of 
admiralty  and  maritime  jurisdiction.  U.  S.  v. 
Wonson,  1  Gallis.  5. 

94.  After  a  sentence  of  condemnation  upon  a 
seizure  by  the  collector,  for  a  violation  of  the  re- 
venue laws  of  the  United  States,  and  the  proceeds 
being  brought  into  court,  a  petition  to  the  court 
by  an  informer,  to  be  paid  the  proportion  of  the 
forfeiture  allowed  him  by  law,  is  an  original  suit 
in  the  admiralty,  and  from  the  decree  therein  an 
appeal  lies.  Wescot  v.  Bradford,  4  Wash.  C.  C. 
R.  492. 

95.  The  appellate  court  may  sustain  the  ap- 
peal in  part,  and  dismiss  it  in  part,  on  the  ground 
that  for  such  part  the  case  could  not  be  brought 
up  for  review  upon  appeal.     Ibid. 

96.  An  appeal  does  not  lie  from  an  en  or,  or 
decree  in  equity,  of  the  circuit  court,  to  the  su- 
preme court,  unless  it  be  a  final  decree.  Ruther- 
ford V.  Fisher,  4  Dall.  22;  1  Cond.  Rep.  216. 

3.  Effect  of  an  Appeal. 

97.  In  admiralty  cases,  a  decree  is  not  final 
while  an  appeal  from  the  same  is  depending  in 
this  court,  and  any  statute  which  governs  the 
case  must  be  an  e.xisting  valid  statute  at  the 
time  of  affirming  the  decree  below.  The  United 
States  V.  Preston,  3  Peters,  57. 

98.  The  Josefa  Segunda,  having  persons  of 
colour  on  board  of  her,  was,  on  the  11th  of  Feb- 
ruary, 1818,  found  hovering  on  the  coast  of  the 
United  States,  and  was  seized  and  brought  info 
New  Orleans,  and  the  vessel  and  the  persons  on 
board  were  libelled  in  the  district  court  of  the 
United  States  of  Louisiana,  under  the  act  of 
congress  of  the  2d  March,  1807.  After  the  de- 
cree of  condemnation  below,  but  pending  the 
appeal  to  this  court,  the  sheriff  of  New  Orleans 
went  on,  with  the  consent  of  all  the  parties  to 
the  proceedings,  to  sell  the  persons  of  colour  as 
slaves,  and  sixty-five  thousand  dollars,  the  pro- 
ceeds, were  deposited  in  the  registry  of  the 
court  to  await  the  final  disposal  of  the  law.  By 
the  tenth  section  of  the  act  of  30th  April,  1818, 
the  six  first  sections  of  the  act  of  1807  are  re- 
pealed, and  no  provision  is  made  by  which  the 
condition  of  the  persons  of  colour  found  on 
board  a  vessel  hovering  on  the  coast  of  the 
United  States,  is  altered  from  that  in  which  they 
were  placed  under  the  act  of  1807,  no  power 
having  been  given  to  dispose  of  them  otherwise 
than  to  appoint  some  one  to  receive  them.  The 
seventh  .'cction  of  the  act  of  1818,  confirms  no 
other  sales  previously  or  subsequently  made 
under  the  state  laws,  but  those  for  illegal  im- 
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portation,  and  does  not  comprise  the  case  of  a 
cotidemnation  utider  the  seventh  section.  The 
final  condemnation  of  the  persons  on  board  the 
Josefa  Segunda  took  place  in  the  supreme  court 
on  the  13th  of  March,  1820,  after  conaies?  had 
passed  the  act  of  3d  March,  1819,  enlitied,  <'an 
act  in  addition  to  an  act  prohibiting  the  slave 
trade,"  by  the  provisions  of  which,  persons  of 
colour  brought  in  under  any  of  the  acts  prohi- 
biting traffic  in  slaves,  were  to  be  delivered  to 
the  president  of  the  United  States  to  be  sent  to 
Africa.  The  previous  condemnation  could  not 
affect  them.     Ibid.  65. 

99.  An  appeal  suspends  the  effect  of  the 
decree  appealed  from.  Pcnhalloiv  v.  Doanc's 
Admr.,  3  Dall.  87,  119;   1  Cond.  Rep.  21. 

100.  In  admiralty  causes,  an  appeal  suspends 
the  sentence  altogether,  and  the  cause  is  to  be 
heard  in  the  appellate  court,  as  if  no  sentence 
had  been  pronounced.  Yeaton  et  al.  v.  U.  States, 
5  Cianch,  281  ;  2  Cond.  Rep.  256. 

101.  The  property  taken  into  custody  in  admi- 
ralty proceedings,  does  not  follow  the  cau.se 
upon  appeal  into  the  superior  court;  it  still  re- 
mains in  the  custody  of  the  oi^icers  of  the  court 
in  which  it  is  libelled  ;  and  that  court,  notwith- 
standing the  appeal,  is  bound  to  take  care  of  it 
and  may  order  its  sale.  Jennings  v.  Carson,  4 
Cranch,  2;  2  Cond.  Rep.  2. 

102.  After  an  appeal  from  a  district  court  to 
a  circuit  court,  the  former  can  make  no  order 
respecting  the  property,  whether  it  has  been 
sold  and  the  proceeds  paid  into  court,  or  whether 
it  remains  specifically  in  the  hands  of  the 
marshal.  The  Collector.  6  Wheat.  194  ;  5  Cond. 
Rep.  62. 

4.  Evidence  on  Appeal. 

103.  After  a  case  had  been  fully  heard  in  the 
superior  court  of  middle  Florida,  the  judge  of 
that  court,  in  examining  the  evidence  in  the 
case,  with  a  view  to  its  decision,  considered  that 
he  had  discovereil  in  the  date  of  the  water-mark 
in  the  paper  on  which  one  of  the  original  Spanish 
documents  had  been  written,  a  circumstance, 
which  brought  into  doubt  the  genuineness  of  the 
instrument.  No  objection  of  this  kind  had  been 
made  during  the  argument  of  the  cau.^e ;  and 
after  the  supposed  discovery,  no  opportunity  was 
permitted  by  the  court  of  Florida  to  the  claim- 
ants to  explain  or  account  for  the  same.  After 
the  appeal  had  been  docketed  in  this  court,  the 
appellants  asked  permission  to  send  a  commis- 
sion to  procure  testimony,  which  it  was  alleged 
would  fully  explain  the  circumstance,  and  offered 
to  read  ex  parte  depositions  to  the  same  purpose. 
By  the  court:— This  is  refused,  because  in  an 
appellate  court  no  new  evidence  can  be  taken 
or  received,  without  violating  the  best  estab- 
lished rules  of  evidence.  Under  such  circum- 
stances, it  would  be  dealing  to  the  petitioner  a 
measure  of  justice  incornpatible  with  every 
principle  of  equity,  to  visit  upon  his  title  an  ob- 
jection which  the  claimant  was  not  bound  to 
anticipate  in  the  court  below,  which  he  could 
not  meet  there,  and  which  this  court  were  com- 
pelled to  refuse  him  the  means  of  removing  bv 

Vol  I.  —  14  °     ■' 


evidence.  We  will  not  say  what  course  would 
have  been  taken,  if  his  title  had  depended  on 
the  date  of  the  paper  alluded  to  ;  as  the  case  is, 
it  is  only  one  of  numerous  undisputed  documents 
tending  to  establish  the  grant,  the  validity  of 
which  is  but  little,  if  it  could  be  in  any  degree 
affected  by  the  date  of  the  permission.  Mitchel 
et  al.  V.  The  United  States,  9  Peters,  711. 

104.  By  the  rules  of  an  appellate  court,  in 
civil  cases,  it  can  act  on  no  evidence  which  was 
not  in  the  court  below,  or  receive  any  paper 
which  was  not  used  at  the  hearing.  Boone  v. 
Chiles,  10  Peters,  177. 

105.  No  principle  is  better  established,  than 
that  upon  an  appeal  in  an  admiralty  cause,  it  is 
allowable,  under  certain  restrictions,  to  allege 
what  has  not  before  been  alleged,  and  to  prove 
what  has  not  been  before  proved.  Anonymous, 
1  Gallis.  22. 

106.  After  an  appeal,  the  court  may  allow 
evidence,  not  received  in  season  to  be  made  a 
part  of  the  case,  to  be  put  upon  the  record  de 
bene  esse,  with  a  memorandum  of  the  fact. 
The  London  Packet,  1  Mason's  C.  C.  R.  14. 

107.  If  the  court  below-  deny  an  order  for 
further  proof  when  it  ought  to  be  granted,  or  al- 
low it  when  it  ought  to  be  denied,  and  the  objec- 
tion is  taken  by  the  party,  and  appears  of  record, 
the  appellate  court  can  administer  the  proper 
relief.  The  Pizarro,  2  Wheat.  227;  4  Cond. 
Rep.  103. 

108.  But  if  evidence  in  the  nature  of  further 
proof  be  introduced,  and  no  formal  order  or  ob- 
jection appear  on  the  record,  it  must  be  pre- 
sumed to  have  been  done  by  coi'scnt,  and  the 
irregularity  is  waived.     Ibid. 

109.  Original  papers  may  be  delivered  to  one 
of  the  parties,  undertaking  to  produce  them  in 
the  supreme  court  on  an  appeal,  where  it  appears 
to  be  necessary  for  the  purposes  of  justice.  The 
Frances,  2  Gallis.  C.  C.  R.  397. 

110.  In  cases  of  admiralty  jurisdiction,  the 
supreme  court  will  hear  new  evidence  on  an 
appeal,  and  award  a  commission,  if  necessary, 
to  take  such  evidence.  llie  U.  States  v.  The 
Clarissa  Claiborne,  7  Cranch,  107;  2  Cond.  Rep. 
434. 

See  Admiralty. — Further  proof,  ante. 
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rectlyto  the  supreme  court  of  the  United  States. 
Sloop  Sally  v.  The  United  Slates,  5  Cranch,  372  3 
2  Cond.  Rep.  281. 

2.  No  appeal  lies  from  the  district  to  the  cir- 
cuit court  in  any  causes,  e.xcept  in  civil  causes 
ef  admiralty  and  maritime  jurisdiction.  The 
United  States  v.  Wonson,  1  Gallis.  C.  C.  R.  5. 

3.  Therefore,  in  debt  for  a  penalty  no  appeal 
lies.     Ibid. 

4.  Where  a  cause  has  been  tried  by  a  jury  in 
the  district  court,  there  cannot,  even  supposing 
an  appeal  lay,  be  a  new  trial  by  a  jury  in  the 
circuit  court.     Ibid. 

5.  The  circuit  court  of  the  United  States  of 
Massachusetts,  has  no  cognisance  of  causes  of 
admiralty  and  maritime  jurisdiction,  except  by 
appeal,  and  a  writ  of  error  thereon  will  be 
quashed.  M'-Lellan  v.  The  United  States,  1  Gal- 
lis. C.  C.  R.  227. 

6.  The  circuit  court  has  no  jurisdiction  in 
causes  of  admiraltj''  and  maritime  jurisdiction, 
except  over  final  decrees  of  the  district  court. 
If  such  final  decree  be  unappealed  from,  no  ap- 
peal lies  upon  any  subsequent  proceedings  upon 
the  summary  judgment  rendered  on  the  bond 
for  the  appraised  value,  or  upon  any  admiralty 
stipulation  taken  in  the  cause  to  enforce  the  de- 
cree. And  the  proceedings  in  such  cases,  and 
the  awarding  of  execution,  are  incidents  exclu- 
sively belonging  to  the  couit  in  the  possession 
of  the  principal  cause.  The  Hollen,  1  Mason's 
C.  C.  R.  431. 

7.  Appellate  courts  in  admiralty  cases,  have 
the  whole  circumstances  before  them,  and  may 
render  such  decree  as  the  inferior  tribunal  should 
have  done.  Penhallow  v.  Doane,  3  Dall.  54 ;  1 
Cond.  Rep.  21. 

8.  No  writ  of  error  lies  to  the  supreme  court, 
to  reverse  the  judgment  of  a  circuit  court,  in  a 
civil  action  carried  from  the  district  court  to  the 
circuit  court  by  writ  of  error.  The  United  States 
V.  Goodwin,  7  Cranch,  108;  2  Cond.  Rep.  434. 

9.  The  district  judge  cannot  sit  in  the  circuit 
court  in  a  cause  brought  by  writ  of  error  from 
the  district  court  j  and  such  a  case  cannot  be 
brought  from  the  circuit  to  the  supreme  court, 
upon  a  certificate  of  division  of  opinion  of  the 
judges.  United  States  v.  Lancaster,  5  Wheat. 
434';  4  Cond.  Rep.  720. 

10.  The  circuit  court  has  no  supervising  power 
§ver  the  district  courts,  other  than  is  given  by 
the  laws  of  the  United  States,  which  is  to  com- 
pel a  rendition  of  a  judgment  or  decree,  or  to 
re-examine  it  on  error  or  appeal.  Synith  v. 
Jackson,  1  Paine's  C.  C.  R.  4.53. 

11.  The  circuit  courts  have  no  power  to  issue 
writs  of  mandamus  after  the  practice  of  the 
king's  bench,  but  only  where  they  are  ni^cessary 
for  the  pxerci.se  of  their  jurisdiction.     Ibid. 

12.  Where  the  district  court  refuses  to  pro- 
ceed to  judgment,  a  mandamus  lies  to  compel 
it;  but  a  mandamus  will  not  lie  to  a  district 
court  to  compel  it  to  expunge  amendments,  im- 
pioperly  made  in  the  record  returned  to  the  cir- 
cuit court  on  a  writ  of  error.     Ibid. 

13.  The  district  court  has  alone  original  juris- 
diction in  admiralty  cases.      The  circuit  court 


jurisdiction.      Janson  v.  The    Vrow  Magdalena, 
Bee's  D.  C.  R.  11. 

14.  After  a  sentence  of  condemnation  on  a 
seizure  by  the  collector,  lor  a  violation  of  the 
revenue  laws  of  the  United  Stales,  and  the  pro- 
ceeds being  brought  into  court,  a  petition  to  the 
court  by  the  informer  to  be  allowed  his  propor- 
tion of  the  forfeiture  allowed  him  by  law,  is  an 
original  suit  in  the  admiralty ;  and  from  the  de- 
cree given  therein,  an  appeal  lies  to  the  circuit 
from  the  district  court.  Wcstcott  v.  Bradford,  4 
Wash.  C.  C.  R.  492. 

15.  If  part  of  the  fund  in  court  be  the  produce 
of  the  coasting  license  bond,  recovered  by  an 
action  on  that  bond,  the  petition  of  the  informer 
for  his  portion  so  recovered,  is  a  proceeding  at 
common  law,  and  from  the  sentence  on  the  pe- 
tition no  appeal  lies  from  the  district  to  the  cir- 
cuit court.  A  judgment  of  the  district  court  in 
a  case  at  common  law,  cannot  be  reversed  by 
the  circuit  court  but  upon  writ  of  error.     Ibid. 

16.  The  circuit  court,  as  an  appellate  court; 
may  sustain  the  appeal  in  part,  and  dismiss  it  in 
part ;  on  the  ground,  that  as  to  such  part  the  case 
could  not  be  brought  up  for  review  by  appeal. 
Ibid. 

17.  The  constitution  provides,  art.  3,  sec.  2, 
that  "in  all  cases  affecting  ambassadors,  other 
public  ministers  and  consuls,  and  those  in  which 
a  state  shall  be  a  party,  the  supreme  court  shall 
have  original  jurisdiction.  In  all  other  cases" 
(within  the  judicial  power  of  -the  United  States) 
"  the  supreme  court  shall  have  appellate  juris- 
diction, both  as  to  law  and  fact,  with  such  ex- 
ceptions, and  under  such  regulations  as  the  con- 
gress shall  make."  Unless  congress  has  pro- 
vided a  rule  to  regulate  the  proceedings  of  the 
supreme  court,  as  to  its  appellate  jurisdiction, 
the  court  cannot  exercise  that  jurisdiction  ;  and 
if  a  rule  is  provided  by  congress,  the  court  can- 
not depart  from  it.  Wiscart  v.  Dauchy,  3  Dall. 
321,  327;   1  Cond.  Rep.  144. 

18.  The  general  rule  to  be  collected  from  an 
examination  of  the  powers  vested  in  a  court,  in 
causes  of  equity,  as  well  as  in  causes  of  admi- 
ralty and  maritime  jurisdiction,  prescribes  to  the 
court  an  adoption  of  that  practice  which  is 
founded  on  the  customs  and  usages  of  the  courts 
of  equity  and  admiralty,  constituted  on  similar 
principles ;  but  still  the  court  is  authorized  to 
make  such  deviations  as  are  necessary  to  adapt 
its  process  and  rules  to  the  peculiar  circum- 
stances of  this  country,  subject  to  the  interposi- 
tion, alteration,  and  control  of  congress.  Gray- 
son V.  Virginia,  3  Dall.  321 ;   1  Cond.  Rep.  144. 

19.  The  appellate  jurisdiction  of  the  supreme 
court  extends  to  all  cases  in  law  and  equity  to 
which  the  judicial  power  of  the  United  States 
extends,  other  than  those  cases  which  are  within 
its  original  jurisdiction,  "  with  such  exceptions, 
and  under  such  regulations  as  the  congress  shall 
make;"  and  had  the  court  been  merely  created 
by  law,  without  describing  its  jurisdiction,  the 
constitution  would  have  been  the  only  standard 
by  which  its  power  could  be  tested.  But  as  the 
jurisdiction  of  the  court  has  been  afhrmatively 
described  by  the  judiciary  act  of  1789,  ch.  20, 
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and  this  regulation  must  be  understood  as  pro- 
hibiting the  exercise  of  other  powers  than  those 
described.  Durousseau  v.  The  United  States,  6 
Cranch,  307,  312:  2  Cond.  Rep.  380. 

20.  The  supreme  court  has  appellate  jurisdic- 
tion from  the  decision  of  the  highest  court  of 
law  or  equity  of  a  state,  in  a  case  where  the 
question  is,  whether  a  confiscation  of  the  pro- 
perty of  British  subjects,  under  a  law  of  a  state, 
was  complete,  before  the  treaty  of  peace  be- 
tween the  United  States  and  Great  Britain  of 
1783,  the  6th  article  of  which  protects  the  titles 
of  British  subjects  not  actually  confiscated. 
Smith  V.  Maryland,  6  Cranch,  286;  2  Cond.  Rep. 
377. 

21.  In  an  action  of  ejectment  between  two 
citizens  of  a  state  for  lands  in  the  slate,  if  the 
defendant  set  up  an  outstanding  title  in  a  British 
subject,  which  he  contends  is  protected  by  the 
treaty  of  1794,  and  that,  therefore,  the  title  is 
out  of  the  plaintiff;  and  the  highest  court  of  law 
or  equity  of  the  state  decide  against  the  title 
thus  set  up,  it  is  not  a  case  in  which  a  urit  of 
error  lies  to  this  court,  under  the  judiciary  act  of 
1789,  ch.  20,  sec.  2.5.  Divings  v.  Norwood's 
Lessee,  5  Cranch,  344  ;.  2  Cond.  Rep.  275. 

22.  The  words  of  the  judiciary  act  must  be 
restrained  by  the  constitution,  which  (art.  3,  sec. 
2)  extends  the  judicial  power  to  all  cases  in  law 
and  equity,  arising  "  under  treaties"'  made  under 
the  authority  of  the  United  Slates.  This  is  not 
a  case  arising  under  the  treaty,  and  whether  the 
outstanding  title  be  an  obstacle  to  the  plaintiff's 
recovery,  is  a  question  exclusively  for  the  de- 
cision of  the  stale  court.     Ibid. 

23.  But  the  supreme  court  has  jurisdiction 
where  the  treaty  is  drawn  in  question,  whether 
incidentally  or  directly.  Wherever  a  right  grows 
out  of,  or  is  protected  by  a  treaty,  it  is  sanctioned 
against  all  the  laws  and  judicial  decisions  of  the 
states;  and  whoever  may  have  this  right,  it  is 
to  be  protected.     Ibid. 

24.  But  if  the  party's  title  is  not  affected  by 
the  treaty,  if  he  claims  nothing  under  a  treaty, 
his  title  cannot  be  protected  by  the  treaty.    Ibid. 

25.  In  such  a  case,  if  the  British  subject,  in 
whom  was  supposed  to  have  been  vested  the 
outstanding  title  protected  by  the  treaty,  or  his 
heirs,  had  claimed,  it  would  have  been  a  case 
arising  under  the  treaty.  But  where  neither  his 
title,  nor  that  of  any  person  claiming  under  him, 
could  be  affected  by  the  decision,  it  is  not  a  case 
arising  under  a  treaty.  Oivinsis  v.  Norwood's 
Lessee,  b  Cranch,  344  ;  2  Cond.  Rep.  275. 

26.  The  appellate  jurisdiction  of  the  supreme 
court  extends  to  a  final  judgment  or  decree  in 
any  suit  in  the  highest  court  of  law  or  equity  of 
a  state,  where  is  drawn  in  question  the  validity 
of  a  treaty  or  statute  of,  or  an  authority  exercised 
under  the  United  Slates,  and  the  decision  is 
against  their  validity;  or  where  is  drawn  in 
que-stion  the  validity  of  a  statute  of,  or  an 
authority  exercised  under  any  state,  on  the 
ground  of  their  being  repugnant  to  the  constitu- 
tion, treaties,  or  laws  of  the  United  States, 
and  the  decision  is  in  favour  of  their  validity ; 
or  of  the  constitution,  or  of  a  treaty  or  statute  of, 
or  a  commission  held  under  the'United  States, 


and  the  decision  is  against  the  title,  right,  privi- 
lege, or  exemption  specially  set  up  or  claimed 
by  either  party,  under  such  clause  of  the  con- 
stitution, treaty,  statute,  or  commission.  Martin 
v.  Hunter's  Lessee,  1  Wheat.  304  ;  3  Cond.  Rep. 
575. 

27.  Although  the  claims  of  a  state  may  be 
ultimately  affected  by  the  decision  of  a  cause, 
yet  if  the  state  be  not  necessarily  a  defendant, 
the  courts  of  the  United  States  must  lake  juris- 
diction. U.  S.  V.  Peters,  5  Cranch,  115  ;  2  Cond. 
Rep.  202. 

28.  The  constitution,  art.  3.  sec.  1,  declares, 
that  "the  judicial  power  of  the  United  Slates 
shall  be  vested  in  one  supreme  court,  and  in 
such  other  inferior  courts  as  the  congress  may, 
from  time  to  time,  ordain  and  establish. "  The 
second  section  declares,  that  the  "judicial  power 
shall  extend  to  all  cases  in  law  and  equity, 
arising  under  this  constitution,  the  laws  of  the 
United  Slates,  and  the  treaties  made,  or  which 
shall  be  made,  under  their  authority  :  to  all  cases 
affecting  ambassadors,  other  public  ministers,  and 
consuls;  to  all  cases  of  admiralty  and  maritime 
jurisdiction  ;  to  controversies  to  which  ihe  United 
States  shall  be  a  party  ;  to  controversies  between 
two  or  more  states;  between  a  slate,  and  citi- 
zens of  another  state;  between  citizens  of 
different  slates;  between  citizens  of  the  same 
state,  claiming  lands  under  the  grants  of  the 
different  states;  and  between  a  state  and  the 
citizens  thereof,  and  foreign  slates,  citizens,  or 
subjects."  It  then  proceeds  to  declare,  that 
"in  all  cases  affecting  ambassadors,  other  public 
ministers,  and  consuls,  and  those  in  which  a 
state  shall  be  a  parly,  the  supreme  court  i^hall 
have  original  jurisdiction.  In  all  other  cases 
before  mentioned,  the  supreme  court  shall  have 
appellate  jurisdiction,  both  as  to  law  and  fact, 
with  such  exceptions,  under  such  regulations,  as 
the  congress  shall  make."  The  language  of  this 
article  of  the  constitution  is  mandatory  upon  the 
legislature.  Congress  cannot,  lawfully,  refuse  to 
create  a  supreme  court,  and  to  vest  in  it  the 
whole  constitutional  jurisdiction.  Martin  v. 
Hunter's  Lessee,  1  Wheat.  304;  3  Cond.  Rep, 
575. 

29.  The  appellate  jurisdiction  of  the  court 
may  be  exercised  in  all  other  cases  than  those 
in  which  it  has  original  jurisdiction,  and  thei-e  is 
nothing  in  the  constitution  to  restrain  its  exercise 
over  state  tribunals  in  the  enumerated  cases. 
Ibid. 

30.  An  appeal  in  a  criminal  case,  does  not  lie 
to  the  supreme  court  from  the  circuit  court  of 
the  District  of  Columbia.  V.  S.  v.  Moore,  3 
Cranch,  159  ;   1  Cond.  Rep.  480. 

31.  But  when  the  opinions  of  the  circuit  court 
judges  differ,  except  in  the  District  of  Columbia, 
the  point  may  be  certified  to  the  supreme  court. 
Ibid. 

32.  An  affirmative  description  of  the  powers 
of  the  supreme  court  of  the  United  Slate.s,  by  an 
act  of  congress,  must  be  understood  as  a  regula- 
tion under  the  constitution  prohibiting  the  exer- 
cise of  other  powers  than  those  described.  Ibid. 

33.  The  supreme  court  has  no  jurisdiction 
upon  a  writ  of  error  to  a  state  court,  under  the 
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25th  section  of  the  act  of  1789,  if  the  decision 
of  the  state  court  be  in  favour  of  the  privilege 
claimed  under  the  act  of  congress.  Gordon  v. 
Calddeugh,  3  Cranch,  268;   1  Cond.  Rep.  521. 

34.  Adecree  for  the  sale  of  mortgaged  pro- 
perty, upon  a  bill  filed  for  a  foreclosure  of  a 
mortgage,  is  a  final  decree,  from  which  an  ap- 
peal will  lie  to  the  supreme  court,  from  a  circuit 
court.  Rayv.  Law,  3  Cranch,  179;  1  Cond.  Rep. 
485. 

35.  The  amendment  of  the  constitution  of  the 
United  States,  by  which  the  judicial  power  of 
the  United  States  was  declared  not  to  extend  to 
any  suit  commenced  or  prosecuted  by  a  citizen 
of  another  state,  or  by  foreign  subjects  against 
a  state,  prevented  the  exercise  of  jurisdiction 
in  any  case,  past  or  future.  Hollingsworth  v. 
The  State  of  Virginia,  3  Dall.  378;  1  Cond.  Rep. 
169. 

36.  After  a  trial  and  verdict  in  the  circuit 
court  of  North  Carolina,  upon  which  judgment 
was  entered,  the  judgment  was  reversed  on  writ 
of  error,  it  not  appearing  in  the  record  that  either 
plaintiff  or  defendant  was  an  alien,  or  that  they 
were  citizens  of  different  states.  Turner  v.  En- 
rille,  4  Dall.  7;  1  Cond.  Rep.  205. 

37.  An  appeal  or  writ  of  error  lies  from  the 
judgment  of  the  circuit  court  of  the  District  of 
Columbia,  to  the  supreme  court,  in  cases  where 
the  Bank  of  Alexandria  was  plaintiff",  and  the 
judgments  below  are  in  its  favour;  notwith- 
standing the  clause  in  the  charter  of  the  bank  to 
the  contrary.  Young  v.  The  Bank  of  Alexandria, 
4  Cranch,  384;  2  Cond.  Rep.  150. 

38.  A  writ  of  error  is  a  commission  by  which 
the  judges  of  one  court  are  authorized  to  exa- 
mine a  record,  upon  which  a  judgment  was 
given  in  another  court,  and  on  such  examination, 
to  reverse  or  affirm  the  same.  Cohens  v.  Virgi- 
nia, 6  Wheat.  264  ;  5  Cond.  Rep.  90. 

39.  An  appeal  lies  to  the  supreme  court  from 
an  order  of  the  circuit  court  of  the  District  of 
Columbia,  quashing  an  inquisition  in  the  nature 
of  an  ad  quod  damnum.  Ciistis  v.  The  George- 
town and  Alexandria  Turnpike  Compa))y,  6 
Cranch,  233  ;  2  Cond.  Rep.  357. 

40.  It  is  incumbent  on  the  plaintiff  in  error  to 
show  that  the  supreme  court  has  jurisdiction  of 
the  case.  The  U.  S.  v.  IVie  Brig  Union,  4  Cranch, 
216;  2  Cond.  Rep.  91. 

41.  [f  two  citizens  of  the  same  state,  in  a  suit 
in  a  court  of  their  state,  claim  title  under  the 
same  act  of  congress,  the  supreme  court  has 
appellate  jurisdiction  to  revise  and  correct  the 
judgment  of  that  court  in  the  case.  Mattheivs  v. 
Zane,''A  Cranch,  382;  2  Cond.  Rep.  149. 

42.  An  appeal  lies  to  the  supreme  court  from 
the  sentence  of  the  circuit  court  of  the  District 
of  Columbia,  aflirming  the  sentence  of  the  or- 
phans' court  of  Alexandria  county,  which  dis- 
missi'd  the  pi'tilion  to  revoke  the  probate  of  a 
will.  Curler's  Heirs  v.  Cutting  and  Wife,  8  Cranch, 
251  ;  3  Cond.  Rep.  108. 

43.  The  supreme  court  has  no  appellate  juris- 
diction conlided  to  it  in  crimuial  ca.^es,  by  the 
laws  of  the  United  Slates;  and  it  cannot  revise 
the  judgments  of  the  circuit  courts  by  writ  of 
error,  in  any  case  where  a  parly  has  been  con- 


victed of  a  public  offence.     Ex  parte  Kearney,  7 
Wheat.  38;  5  Cond.  Rep.  225. 

44.  The  supreme  court  has  jurisdiction,  in 
cases  of  appeals  from  the  orphans'  court,  through 
the  circuit  court  for  the  county  of  Washington, 
by  virtue  of  the  act  of  congress  of  P'eb.  14,  1804  ; 
and  by  the  act  of  congress  subsequently  passed, 
the  matter  in  dispute,  exclusive  of  costs,  must 
exceed  the  value  of  $1000.  in  order  to  entitle  the 
party  to  an  appeal.  Nicholls  et  al.  v.  Hodges' 
Ex'rs.,  1  Peters,  562. 

45.  The  supreme  court  has  no  authorhy,  on  a 
writ  of  error  from  a  state  court,  to  declare  a  state 
law  void  on  account  of  its  collision  with  a  state 
constitution;  it  not  being  a  case  embraced  m 
the  judiciary  act,  which  gives  the  power  to  the 
supreme  court  to  issue  a  writ  of  error  to  the 
highest  judicial  tribunal  of  the  state.  Jackson  v. 
Lamphire,  3  Peters,  280. 

46.  Maryland.  A  writ  of  error  lies  from  the 
supreme  court  of  the  United  States,  to  the  highest 
court  of  a  state,  in  a  case  where  the  question  is, 
whether  a  confiscation  under  a  law  of  the  state 
was  complete,  before  the  treaty  of  peace  with 
Great  Britain.  Smithy.  The  State  of  Maryland, 
6  Cranch,  286;  2  Cond.  Rep.  377. 

47.  No  writ  of  error  lies  to  the  highest  court 
of  law  or  equity  of  a  state,  under  the  25th 
section  of  the  judiciary  act  of  1789,  unless  there 
is  something  apparent  on  the  record  bringing 
the  case  within  the  appellate  jurisdiction  of  the 
supreme  court.  Ingleev.  Coolidge,  2  Wheat.  363 ; 
4  Cond.  Rep.  155. 

48.  It  is  no  objection  to  the  exercise  of  the 
appellate  power  of  the  supreme  coiut,  that  one 
of  the  parties  is  a  state,  and  the  other  a  citizen 
of  that  state.  Cohens  v.  The  State  of  Virginia.  6 
Wheat.  264 ;  5  Cond.  Rep.  90. 

2.  Appellate  Jurisdiction  of  the  Supreme  Court,  in 
Cases  originating  in  State  Courts. 

49.  Where,  on  a  writ  of  error  to  the  high  court 
of  appeals  of  Maryland,  the  judgment  there 
given,  reversing  the  decision  of  the  general 
court,  is  reversed  in  the  supreme  court  of  the 
United  States,  the  plaintiff  in  error  will  be  en- 
titled to  his  costs  in  all  the  courts;  and  the  man- 
date for  execution  will  issue  to  the  general  court. 
Clarke  V.  Haru-ood,  3  Dall.  342;  1  Cond.  Rep. 
157. 

50.  Under  the  25th  sec.  of  the  judiciary  act 
of  1789,  ch.  20,  giving  an  appellate  jurisdiction 
to  the  supreme  court  of  the  United  States,  from 
the  final  jutlgment  or  decree  of  the  highest  court 
of  law  or  equity  of  a  state,  the  writ  of  error  may 
be  directed  to  any  court  in  which  the  record  and 
judgment  on  which  it  is  to  act,  may  be  found;, 
and  if  the  record  has  been  remitted  by  the 
highest  court,  &c..  to  another  court  of  the  slate, 
it  may  be  biought  by  the  writ  of  error  from  that 
court.  Gelston  et  al.  y.  Iloyt,  3  Wheat.  246;  4 
Cond.  Rep.  244. 

51.  By  a  rule  of  the  supreme  court,  the  return 
of  a  copy  of  the  record  of  the  proper  state  court, 
under  the  seal  of  that  court,  annexed  to  the  writ 
of  error,  is  a  sufficient  compliance  with  the  man- 
date of  the  writ.  Martin  v.  Hunter's  Lessee,  1 
Wheat.  304  ;  3  Cond.  Rep.  575. 
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52.  It  need  not  appear  that  the  jtitlge  who 
granted  the  writ  of  error,  did,  upon  issuing  the 
citation,  take  the  bond  as  required  by  the  twen- 
ty-second section  of  the  judiciary  act  of  24lh 
September,  1789,  ch.  20.  That  provision  is 
merely  directory  to  the  judge,  and  the  presump- 
fion  of  the  law  is,  until  the  contrary  appear,  that 
every  judge  who  signs  a  citation  has  obeyed  the 
injunction  of  the  law.     Jbid. 

53.  The  supreme  court  of  the  United  States 
has  not  jurisdiction  upon  a  writ  of  error  to  a  stale 
court,  under  the  twenty-fifth  section  of  the  judi- 
ciary act  of  September  24,  1789,  ch.  20,  if  the 
decision  of  the  state  court  be  in  favour  of  the 
privilege  claimed  under  the  act  of  congress. 
Gordon  v.  Caldcleugk  et  al.,  3  Cranch,  268  ;  1 
Cond.  Rep.  534. 

54.  In  an  action  of  ejectment  between  two 
citizens  of  the  state  where  the  lands  lie,  if  the 
defendant  sets  up  an  outstanding  title  in  a  Bri- 
tish subject,  which  he  contends  is  protected  by 
treaty,  and  that,  therefore,  the  title  is  out  of  the 
plaintiff,  and  the  highest  state  court  decides 
against  the  title  thus  set  up,  it  is  not  a  case  in 
which  a  writ  of  error  lies  to  the  supreme  court 
of  the  United  Slates.  Owings  v.  Noru'ood''s  Les- 
see. 5  Cranch,  344:  2  Cond.Tlep.  275. 

55.  This  is  not  a  case  arising  under  the  treaty, 
and  the  words  of  the  judiciary  act  must  be  re- 
strainetl  by  those  of  the  constitution.     Ibid. 

56.  A  case  may  be  brought  to  the  supreme 
court  of  the  United  Stales,  from  the  highest 
court  of  law  or  equity  in  a  slate,  under  the 
twenty-fiflh  section  of  the  judiciary  act  of  1789, 
ch.  20.  by  a  writ  of  error  issued  by  the  clerk  of 
a  circuit  court,  in  the  form  prescribed  under  the 
ninth  section  of  the  act  of  May  8th,  1792,  ch. 
137;  and  it  is  not  necessary  that  in  such  case 
the  writ  itself  should  state  that  it  i-ssned  upon  a 
final  judgment,  or  that  the  court  to  which  it  is 
i.?sued  is  the  highest  court  in  which  a  decision 
of  the  suit  coukl  be  had.  Buel  cl  al.  v.  Van 
Ness,  8  Wheat.  312;  5  Cond.  Rep.  455. 

57.  Where  a  cause  is  brought  to  the  supreme 
court  by  writ  of  error  or  appeal,  from  the  highest 
court  of  law  or  equity  in  a  slate,  under  the 
twenty-fifth  section  of  the  judiciary  act  of  1789, 
ch.  20,  upon  the  ground  that  the  validity  of  a 
statute  of  the  United  States  was  drawn  in  ques- 
tion, and  that  the  decision  of  the  state  court  was 
against  its  val-idity.  &c. ;  or  that  the  validity  of 
the  statute  of  the  state  was  drawn  in  question, 
as  repugnant  to  the  constitution  of  the  United 
States,  and  the  decision  was  in  favour  of  its  va- 
lidity, it  must  appear  by  the  record,  that  the 
validity  of  the  act  of  congress,  or  the  constitu- 
tionality of  the  state  law  was  drawn  in  question. 
3Idler  v.NichoU.^,  4  Wheat.  311;  4  Cond.  Rep. 
465. 

58.  But  it  is  not  required  that  the  record 
should,  in  terms,  state  a  misconstruction  of  the 
act  of  congress,  or  that  it  was  drawn  into  ques- 
tion ;  it  is  sufficient  that  the  record  should  show 
that  an  act  of  congress  was  applicable  to  the 
case.     Ibid. 

59.  Where  a  party  claiming  a  title  to  lands 
under  an  act  of  congress,  brought  a  bill  for  a 

14*  =        ;  .  , 


conveyance,  and  stated  several  equitable  cir- 
cumstances in  aid  of  bis  title,  and  the  state  court 
in  which  the  suit  was  brought  dismissed  the  bill, 
and  the  cause  was  brought  to  the  supreme  court 
of  the  United  States  by  appeal,  under  the  twenty- 
fifth  section  of  the  judiciary  act  of  Sept.  24th, 
1789,  ch.  20,  on  the  ground  of  an  alleged  mis- 
construction of  the  act  of  congress  by  the  slate 
court :  the  supreme  court  could  not  take  into 
consideration  any  distinct  equity,  arising-  out  of 
the  contracts  or  transactions  of  the  parties,  and 
creating  a  new  and  independent  title,  but  was 
confined  to  an  examination  of  the  title  as  de- 
pending upon  the  construction  of  the  act  of  con- 
gress.    Matthews  v.Zane  et  al.,  7  Wheat.  164; 

5  Cond.  Rep.  265. 

60.  The  opinion  of  the  state  court  upon  such 
collateral  questions  is  conclusive.     Ibid. 

61.  A  writ  of  error  is  a  commission  by  which 
the  judges  of  one  court  are  authorized  to  ex- 
amine a  record,  upon  which  a  judgment  was 
given  in  another  court,  and  on  such  examination 
to  reverse  or  affirm  the  same.  Cohens  v.  Virginia, 

6  Wheat.  264;  5  Cond.  Rep.  90. 

62.  Where  a  slate  obtains  a  judgment  against 
an  individual,  and  the  court  rendering  such  judg- 
ment overrules  a  defence  set  up  under  the  con- 
stitution and  laws  of  the  United  States,  the 
transfer  of  the  record  into  the  supreme  court, 
for  the  sole  purpose  of  inquiring  whether  the 
judgment  violates  the  constitution  or  laws  of  the 
United  States,  cannot  be  denominated  a  suit 
commenced  or  prosecuted  against  the  state, 
whose  judgment  is  so  far  re-e.\amined,  within 
the  eleventh  amendment  of  the  constitution  of 
the  United  States.     Ibid. 

63.  The  courts  of  the  United  States  have  ex- 
clusive jurisdiction  of  all  seizures  made  on  land 
or  water,  for  a  breach  of  the  laws  of  the  United 
States;  and  any  intervention  of  a  state  authority, 
which  by  taking  the  thing  seized  out  of  the  hands 
of  the  United  States'  officer,  might  obstruct  the 
exercise  of  this  jurisdiction,  is  unlawful.  Slocum 
V.  Mayberry  ct  al.,  2  Wheat.  1 ;  4  Cond.  Rep.  1. 
Gelston  et  al.  v.  Hoyt,  3  Wheat.  246;  4  Cond. 
Rep.  244. 

64.  It  is  only  when  the  state  court  decides 
against  the  claim  set  up  under  the  law  of  the 
United  States,  that  appellate  jurisdiction  is  given 
to  the  supreme  court  from  state  decisions. — 
M'Cluny  v.  SiUiman,  6  Wheat.  598:  5  Cond. 
Rep.  197. 

65.  The  court  of  appeals  in  prize  causes, 
erected  by  the  continental  congress,  had  power 
to  correct  and  revise  the  sentences  of  the  state 
courts  of  admiralty.  U.  S.  v.  Peters,  5  Cranch, 
115;  2  Cond.  Rep.  202. 

66.  Although  the  claims  of  a  state  may  be 
ultimately  affected  by  the  decision  of  a  cause, 
yet,  if  the  slate  be  not  necessarily  a  defendant, 
the  courts  of  the  United  States  are  bound  to  ex- 
ercise jurisdiction.     Ibid. 

67.  The  supreme  court  of  the  United  States 
has  no  jurisdiction  under  the  twenty-fifth  section 
of  the  judiciary  act  of  1789,  ch.  20,  unless  the 
judgment  or  decree  of  the  state  court  be  a  final 
judgment  or  decree.    A  judgment  reversing  that 
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of  an  inferior  court,  and  awarding  a  venire  facias 
de  novo,  is  not  a  final  judgment.  Houston  v. 
Moore,  3  Wheat.  433;  4  Cond.  Rep.  286. 

68.  The  appellate  power  of  the  United  States 
extends  to  cases  pending  in  the  state  courts;  and 
the  twenty-fifth  section  of  the  judiciary  act, 
\vhich  authorizes  the  exercise  of  this  jurisdic- 
tion in  the  specified  cases  by  a  writ  of  error,  is 
supported  by  the  letter  and  spirit  of  the  consti- 
tution. Martin  v.  Hunter^  1  Wheat.  304:  3 
Cond.  Rep.  575. 

69.  A  final  judgment  of  the  supreme  court  is 
conclusive  upon  the  rights  which  it  decides,  and 
no  statute  has  provided  any  process  by  which  it 
can  revise  its  own  judgments.  Ibid.  1  Wheat. 
355;  3  Cond.  Rep.  575. 

70.  If  a  cause  has  been  remanded  from  the 
supreme  to  a  state  court,  and  the  state  court  de- 
cline or  refuse  to  carry  into  effect  the  mandate 
of  the  supreme  court,  the  supreme  court  will 
proceed  to  a  final  decision  of  the  cause,  and  it- 
self award  execution  thereon.     Ibid.  353. 

71.  If  the  construction  or  validity  of  a  treaty 
of  the  United  States  is  drawn  in  question  in  the 
state  courts,  and  the  decision  is  against  its  va- 
lidity, or  the  title  specially  set  up  by  either  party 
under  the  treaty,  the  supreme  court  has  juris- 
diction to  ascertain  that  title,  and  to  determine 
its  legal  meanins:,  and  is  not  confined  to  the  ab- 
stract construction  of  the  treaty  itself.  Ibid. 
358. 

72.  The  second  article  of  the  constitution  of 
the  United  States,  enables  the  judicial  depart- 
ment to  receive  jurisdiction  to  the  full  extent  of 
the  constitution,  laws,  and  treaties  of  the  United 
States,  when  any  question  respecting  them  shall 
assume  such  a  form,  that  the  judicial  power  is 
capable  of  acting  on  it.  That  power  is  capable 
of  acting  only,  when  the  subject  is  submitted  to 
it  by  a  party  who  asserts  his  rights  in  the  form 
prescribed  by  law.  It  then  becomes  a  case. 
Oshorn  v.  The  Bank  of  the  United  States,  9  Wheat. 
738;  5  Cond.  Rep.  741. 

73.  If  it  were  sufficient  to  withdraw  a  case 
brought   from  a  state  court,  from  the  revisory 
jurisdiction  of  the   supreme  court,  because   se- 
veral questions  may  arise  in  it  on  general  prin- 
ciples of  law,  and  not  on  any  act  of  congress, 
almost  every  case,  involving  the  construction  of 
a  law,  would  bi^  withdrawn,  and  a  clause  in  the 
•onstitution.  relaiing  to  a  subject  of  vital   im- 
portance to  the  government,  and  expressed  in 
the  most  comprehensive  terms,  \vould  be  con- 
strued to  mean  nothing.     There  is  scarcely  any 
case,  every  part  of  which  depends  on  the  con- 
stitution, laws,  or  treaties  of  the  United  States. 
The  questions,  whether  the  fact  alleged  as  the 
foundation   of  the  action   be  real  or  fictitious; 
whether  the  conduct  of  the  plaintiff  has  been 
such  as  to  entitle  him  to  maintain  his  action; 
whether  his  right  is  barred ;  whelher  he  has  re- 
ceived  satisfaction   or  in  any  manner  released 
his  claims;  are  rjuestions,  some  or  all  of  which 
may  occur  in  every  case  ;  and  if  thi'ir  existence 
be  suflicient   to  arrest  the   jurisdiction  of   the 
court,  v^ords  which  seem  intended  to  be  as  ex- 
tensive as  the  constitution,  laws,  and  treaties  of 
the  Union,  which   seem  designed  to  give  the 


courts  of  the  government  the  construction  of  all 
its  acts,  so  far  as  they  affect  the  rights  of  indi- 
viduals, would  be  reduced  to  almost  nothing. 
Ibid.,  9  Wheat.  738;  5  Cond.  Rep.  747. 

74.  In  those  cases  in  which  original  jurisdic- 
tion is  given  to  the  supreme  court,  the  judicial 
power  of  the  United  States  cannot  be  exercised 
in  its  appellate  form.     Ibid. 

75.  With  the  exception  of  those  cases  in 
which  original  jurisdiction  is  given  to  the 
supreme  court,  there  is  none  to  which  the  judi- 
cial powe,r  extends,  from  which  the  original 
jurisdiction  of  the  inferior  courts  is  excluded  by 
the  constitution.     Ibid. 

76.  The  constitution  establishes  the  supreme 
court,  and  defines  its  jurisdiction.  It  enume- 
rates cases  in  which  jurisdiction  is  original  and 
exclusive  ;  and  then  defines  that  which  is  appel- 
late ;  but  it  does  not  insinuate,  that  in  any  such 
case,  the  power  cannot  be  exercised  in  its 
original  form  by  courts  of  original  jurisdiction. 
Ibid. 

77.  Under  the  twenty-fifth  section  of  the  judi- 
ciary act  of  September  24th,  1789,  ch.  20, 
where  the  construction  of  any  clause  in  the  con- 
stitution, or  any  statute  of  the  United  States  is 
drawn  in  question,  in  any  suit  in  a  state  couit; 
the  decision  must  be  against  the  title  or  right 
set  up  by  the  party,  under  such  clause  of  the 
constitution  or  statute ;  otherwise  the  supreme 
court  has  no  appellate  jurisdiction  in  the  case. 
It  is  not  suflicient  that  the  construction  of  the 
statute  was  drawn  in  question,  and  that  the 
decision  was  against  the  title  of  the  party ;  it 
must  appear  that  his  title  depended  upon  the 
statute.  Williams  V.  Norr is,  12  Wheat.  117;  6 
Cond.  Rep.  462. 

78.  When  in  such  a  case  the  validity  of. a 
statute  of  any  state  is  drawn  in  question,  upon 
the  ground  of  its  being  repugnant  to  the  con- 
stitution of  the  United  States,  and  the  decision 
has  been  in  favour  of  its  validity,  it  is  necessary 
to  the  exercise  of  the  appellate  jurisdiction  of 
the  supreme  court,  that  it  should  distinctly  ap- 
pear, that  the  title  or  right  of  the  party  depended 
on  the  statute.     Ibid. 

79.  Under  the  twenty-fifth  section  of  the 
judiciary  act  of  September  24,  1789,  ch.  20,  the 
supreme  court  has  no  appellate  jurisdiction 
from  the  final  judgment  of  the  highest  court  of 
a  state,  in  a  suit  where  is  drawn  in  question 
the  construction  of  a  statute,  or  of  a  commission 
held  under  the  United  States  ;  unless  some  right, 
title,  privilege,  or  exemption  under  such  statute, 
be  specially  set  up  by  the  party,  and  the  decision 
be  against  the  claim  so  maile  by  him.  Mont- 
fromery  v.  Hernandez  ct  al.,  12  Wheat.  129;  6 
(iond.  Rep.  475. 

80.  It  is  no  objection  to  the  exercise  of  the 
appellate  jurisdiction  of  the  supreme  court,  that 
one  of  the  parties  is  a  state,  and  the  other  a 
citizen  of  that  slate.  Cohens  v.  Virginia,  6 
Wheat.  264  ;  5  Contl.  Rep.  90. 

81.  The  sc-cond  section  of  the  third  article  of 
the  constitution  defines  the  extent  of  the  judi- 
cial power  of  the  United  States.  Jurisdiction 
is  given  to  the  courts  of  the  Union  in  two  classes 
of  cases.     In  the  first,  iheir  jurisdiction  depen. 
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oti  the  character  of  the  cause,  whoever  may  be 
the  parties.  This  class  comprehends  all  cases 
in  law  and  equity,  arising  under  the  constitution, 
the  laws  of  the  United  States,  and  treaties  made, 
or  which  shall  be  made,  under  their  authority. 
In  the  second  class,  the  jurisdiction  depends 
entirely  on  the  character  of  the  parties.  In  this 
class  are  comprehended  controversies  between 
two  or  more  states  ;  between  a  state,  and  citizens 
of  another  state;  and  between  a  state,  and 
foreign  states,  citizens,  or  subjects.  If  these  be 
the  parties,  it  is  entirely  unimportant  what  may 
be  the  subject  of  the  controversy;  be  it  what  it 
may,  these  parties  have  a  constitutional  right  to 
come  into  the  courts  of  the  Union.     Ibid. 

82.  A  case  in  law  or  equity,  consists  of  the 
rights  of  one  part}',  as  well  as  of  the  other :  and 
is  said  to  arise  under  the  constitution,  or  a  law 
of  the  United  States,  whenever  its  correct  de- 
cision depends  on  the  construction  of  either. 
Ibid. 

83.  Where  the  words  of  the  constitution  con- 
fer only  appellate  jurisdiction  upon  the  supreme 
court,  original  jurisdiction  is  most  certainly  not 
given  ;  but  where  the  words  admit  of  appellate 
jurisdiction,  the  power  to  take  cognisance  of  the 
suit  originally,  does  not  necessarily  negative  the 
power  to  decide  upon  it  on  an  appeal,  if  it  may 
originate  in  a  different  court.     Ibid. 

84.  In  every  case  to  which  the  judicial  power 
extends,  and  in  which  original  jurisdiction  is  not 
expressly  given,  that  judicial  power  shall  be 
exercised  in  the  appellate,  and  only  in  the  ap- 
pellate form.     Ibid. 

85.  The  original  jurisdiction  of  the  supreme 
court  cannot  be  enlarged  ;  but  its  appellate  juris- 
diction may  be  exercised  in  every  case  cognisa- 
ble under  the  third  article  of  the  constitution  in 
the  federal  courts,  in  which  original  jurisdiction 
cannot  be  exercised.     Ibid. 

86.  Where  a  state  obtains  a  judgment  against 
an  individual,  and  the  court  rendering  such 
judgment  overrules  a  defence  set  u{)  under  the 
constitution  or  laws  of  the  United  States,  the 
transfer  of  the  record  into  the  supreme  court, 
for  the  sole  purpose  of  inquiring  whether  the 
judgment  violates  the  constitution  or  laws  of  the 
United  States,  cannot  be  denominated  a  suit- 
commenced  or  prosecuted  ag-ainst  the  state, 
whose  judg-ment  is  so  far  re-examined,  within 
the  lllh  amendment  of  the  constitution  of  the 
United  States..     Ibid. 

87.  A  decree  of  the  highest  court  of  equity  of 
a  state,  affirming  the  decretal  order  of  an  in- 
ferior court  of  equity  of  the  same  state,  refusing 
to  dis.solve  an  injunction  granted  on  the  filing  of 
the  bill,  is  not  a  final  decree  within  the  25lh  sec. 
of  the  judiciary  act  of  September  24th,  1789.  ch. 
20,  from  which  an  appeal  lies  to  the  supreme 
court  of  the  United  States.  Gibbons  v.  Ogden, 
6  Wheat.  448  ;  5  Cond.  Rep.  134. 

88.  The  power  of  the  supreme  court  to  revise 
the  judgment  of  state  tribunals,  depends  on  the 
25th  section  of  the  judiciary  act.  That  section 
enacts,  "that  a  final  judgment  or  decree  in  any 
suit  in  the  highest  court  of  law  or  equity  of  a 
state,  in  which  a  decision  in  the  suit  coiild  be 
had,"  where  is  drawn  in  question  the  validity  of 


a  statute,  or  of  an  authority  exercised  under  any 
state,  on  the  ground  of  their  being  repugnant  to 
the  constitution,  treaties,  or  laws  of  the  United 
States,  and  the  decision  is  in  favour  of  their 
validity,  "may  be  re-examined,  and  reversed  or 
affirmed  in  the  supreme  court  of  the  United 
States."  Weston  et  al.  v.  The  City  Council  of 
Charleston,  2  Peters,  449. 

89.  The  city  council  of  Charleston,  exercising 
an  authority  under  the  state  of  South  Carolina, 
enacted  an  ordinance  by  which  a  tax  was  im- 
posed on  the  six  and  seven  per  cent,  stock  of  the 
United  States;  and  in  the  court  of  common 
pleas  of  the  Charleston  district,  an  application 
was  made  for  a  prohibition  to  restrain  them  from 
levying  the  tax,  on  the  ground  that  the  ordi- 
nance violated  the  constitution  of  the  United 
States.  The  prohibition  was  granted,  and  the 
proceedings  in  the  case  were  removed  to  the 
constitutional  court,  the  highest  court  of  law  of 
the  state;  and  in  that  court  it  was  held  that  the 
ordinance  did  not  violate  the  constitution  of  the 
United  States,  and  a  writ  of  error  was  prosecuted 
on  this  decision  to  the  supreme  court.  Held, 
that  the  question  decided  by  the  constitutional 
court,  was  the  very  question  on  which  the  re- 
vising power  of  the  supreme  court  is  to  be  ex- 
ercised.    Ibid. 

90.  A  wTii  of  error  to  the  supreme  court  may 
be  prosecuted,  where,  by  the  judgment  of  the 
highest  court  of  the  state  of  South  Carolina,  a 
prohibition  issued  in  a  state  court,  to  prevent  the 
levying  of  a  ta.x  which  was  imposed  by  a  law 
repugnant  to  the  constitution  of  the  United  States, 
was  refused  by  the  state  courts,  on  the  ground 
that  the  law  was  not  so  repugnant  to  the  consti- 
tution.    Ibid.  464. 

91.  The  term  suit  is  certainly  a  very  compre- 
hensive one,  and  is  understood  to  ap2:)ly  to  any 
proceeding  in  a  court  of  justice,  in  which  an  in- 
dividual pursues  that  remedy  which  the  law 
affords  him.     Ibid.  464. 

92.  The  words  "final  judgment,"  in  the  25th 
section  of  the  judiciary  act,  must  be  understood 
in  the  section  under  consideration  as  applying  to 
all  judgments  and  decrees  which  determine  the 
particular  cause;  and  it  is  not  required  that  such 
judgments  shall  finally  decide  upon  the  rights 
which  are  litigated,  that  the  same  shall  be  with- 
in purview  of  the  section.     Ibid.  464. 

90.  In  the  construction  of  the  25th  section  of 
the  judiciary  act,  passed  24th  Sept.,  1789,  the  su- 
preme court  has  never  required  that  the  treat}' 
or  act  of  congress  under  which  the  party  claims, 
who  brings  the  final  judgment  of  a  state  court 
into  review  before  the  court,  should  have  been 
spread  upon  the  record.  It  has  always  deemed 
it  essential  to  the  exercise  of  jurisdiction,  in  such 
a  case,  that  the  record  should  show  a  complete 
title,  under  the  treaty,  or  act  of  congress;  and 
that  the  judgment  of  the  court  is  in  violation  of 
that  treaty,  or  act.  Hickie  v.  Starke  et  al.,  1  Pe- 
ters, 94. 

94.  Objections  to  the  jurisdiction  of  the  su- 
preme court  have  been  frequently  made,  on  the 
ground  that  tliere  was  nothing  apparent  on  the 
record  to  raise  the  question,  whether  the  court 
from  which  the  case  had  been  brought,  had  de- 
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cided  upon  the  constitutionality  of  a  law,  so  that 
the  case  was  within  the  provisions  ot  the  25th 
section  of  the  judiciary  act  of  1789.  This  has 
o-iven  occasion  for  a  critical  e.xamination  of  the 
section,  which  has  resulted  in  the  adoption  of 
certain  principles  of  construction  applicable  to  it. 
One  of  those  principles  is,  that  if  the  repugnancy 
of  a  statute  of  a  state  to  the  constitution  of  the 
United  States,  was  drawn  into  question,  or  if  that 
question  was  applicable  to  the  case,  the  supreme 
court  has  jurisdiction  of  the  cause,  although  the 
record  should  not,  in  terms,  state  a  misconstruc- 
tion of  the  constitution  of  the  United  States,  or 
that  the  repugnancy  of  the  statute  of  the  slate, 
to  any  part  of  that  constitution,  was  drawn  into 
question.    Satterlce  v.  Matthcwson,  2  Peters.  380 


must  be  supposed  to  abridge  the  rights  of  those 
who  have  been  accustomed  to  use  it.  Buit  this 
abridgment,  unless  it  comes  in  conflict  with  the 
constitution  or  a  law  of  the  United  States,  is  an 
aflair  between  the  government  of  Delaware  and 
its  citizens;  of  which  this  court  can  take  no 
cognisance.  Wilson  ct  al.  v.  The  Blade  Bird 
Creek  Company,  2  Peters,  250. 

100.  Both  the  plaintiff  and  the  defendant 
claimed  title  under  the  provision  of  the  act  of 
congress,  passed  March  3,  1803,  entitled  "an 
act  "regulating  the  grants  of  lands,  and  providing 
for  the  disposal  of  the  lands  of  the  United  States 
south  of  Tennessee  river,"  and  the  decision  of 
the  supreme  court  of  the  state  of  Mississippi, 
was  upon  the  construction  of  the  act  given  by 


gS^The  supreme  court  has  frequently  decided,  I  the  commissioners   acting   under  its  authority 


that  to  sustain  this  jurisdiction  in  appeals  and 
Avrits  of  error,  it  is  not  necessary  to  state  in 
terms  upon  the  record,  that  the  constitution,  or 
a  law  of  the  United  States,  was  drawn  in  ques- 
tion. It  is  sufficient  to  bring  the  case  within  the 
25lh  section  of  the  judiciary  act,  if  the  record 
shows  that  the  constitution,  or  a  law  of  the 
United  Slates  must  have  been  misconstrued,  or 
the  decision  could  not  have  been  made ;  or  that 
the  constitutionality  of  a  state  law  was  question- 
ed, and  the  decision  was  in  favour  of  the  party 
claiming  under  such  law.  Wilson  el  al.  v.  Black 
Bird  Creek  Marsh  Co.,  2  Peters,  241. 

96.  It  has  often  been  decided  in  the  supreme 
court,  that  it  is  not  necessary  it  shall  appear  in 
terms  upon  the  record,  that  the  question  was 
presented  in  the  state  court  whether  the  case 
was  within  the  purview  of  the  twenty-fifth  sec- 
lion  of  the  judiciary  act  of  1789,  to  give  jurisdic- 
tion to  the  court,  in  a  case  removed  from  a  state 
court ;  it  is  sufficient,  if,  from  the  facts  stated, 
such  a  question  must  have  arisen,  and  the  judg- 
ment of  the  state  court  would  not  have  been 
what  it  is,  if  there  had  not  been  a  misconstruc- 
tion of  some  act  of  congress,  &c.  &c.,  or  a  deci- 
sion against  the  validity  of  the  right,  privilege, 
or  exemption  set  up  under  it.  Harris  v.  Dennie, 
3  Peters,  292. 

97.  Tlie  supreme  court  of  the  United  States 
has  no  power  under  the  twenty-fifth  section  of 
the  judiciary  act  of  1789,  to  revise  the  decree 
of  a  state  court,  when  no  question  was  raised 
or  decided  in  the  state  court  upon  the  validity 
or.conslruction  of  an  act  of  congress,  nor  upon 
the  authority  e.xercised  under  it;  but  on  a  state 
law  only.     M'-Bridc  v.  Jloeij,  11  Peters,  167. 

98.  The  judiiment  of  the  highest  court  of  law 
of  a  slate,  deciding  in  favour  of  the  validity  of  a 
slatut^of  a  slate  ilrawn  in  (]uestion,  on  the  ground 
of  its  being  repugnant  to  the  constitution  of  the 
United  Stales,  is  not  a  linal  judgment  within  the 
twenty-fifth  section  of  the  judiciary  act  of  1789, 
if  the  suit  has  been  "remanded  to  the  inferior 
state  court,  where  it  originated,  for  further  pro- 
ceedings, not  inconsistent  with  ihe  judgment  of 
the  highest  court.  Winn's  Ihirs\.  Jackson  el  al., 
12  Wheat.  135;  6  Cond.  Uep.  479. 

99.  The  measure  authorized  by  the  act  of  as- 
sembly of  the  slate  of  Delaware,  passed  in  Feb- 
ruary, 1822,  viz:  the  coiislruction  of  adam  across 
Black  Bird  Creek,  slops  a  navigable  stream,  and 


This  is  a  case  which  draws  in  question  the  con- 
struction of  an  act  of  congress,  and  the  supreme 
court  of  the  United  States  has  jurisdiction  on  a 
writ  of  error,  by  which  the  liecision  of  the  court 
of  the  state  of  Mississippi  is  brought  up  ior  revi- 
sion, under  the  25th  section  of  the  judiciary  act 
of  1789.     Ross  V.  Borland  el  al,  1  Peters,  655. 

101.  A  lot  of  ground  situated  in  the  city  of 
New  Orleans,  which  was  occupied  under  an  in- 
complete title  for  some  time,  by  permission  of 
the  Spanish  government,  granted  before  the  ac- 
quisition of  Louisiana  by  the  United  States,  was 
confirmed  to  the  claimants,  under  the  laws  of 
the  United  Slates;  and  a  patent  was  issued  for 
the  same  on  the  17th  of  February,  1821.     The 
city  of  New  Orleans,  claiming  this  lot  as  being 
part  of  a  quay  dedicated  to  the  use  of  the  city, 
in  the  original  plan  of  the  town,  and  therefore 
not  grantable  by   the  king  of    Spain,  enlarged 
the  Tevee,  in  front  of  New  Orleans,  so  as  to  in- 
clude it.   'The  patentees  from  the  United  States 
brought  a  suit  in  the  district  court  of  the  state 
of  Louisiana  for  the  lot,  which  pronounced  judg- 
ment in   their  favour,  and   that  judgment  was 
affirmed  by  the  supreme  court  of  the  state.  The 
judgment  was  removed  lo  the  supreme  court, 
under  the  25lh  section  of  the  judiciary  act.     A 
motion  was  made  to  dismiss  the  writ  of  error 
for  want  of  jurisdiction.     By  the  Court:— The 
merits  of  this  controversy  cannot  be  revised  in 
this  tribunal.  The  only  inquiry  here  b,  whether 
the   record    shows   that   the   constitution,  or   a 
treaty,  or  a  law  of  the  United  States  has  been 
vioiateel  by  the  decision  of  that  court.     Cily  of 
Neiu  Orleans  v.  J)e  Armas  ct  al,  9  Peters,  224. 

102.  The  twenty-fifth  section  of  the  judiciary 
act  is  limited  by  the  constitution,  ami  must  be 
construed  so  as  to  be  confined  within  those 
limits.  But  to  construe  this  section  so  that  a 
case  can  arise  under  the  constitution  or  a  treaty, 
only  when  the  right  is  created  by  the  constitu- 
tion or  treaty,  would  defeat  the  obvious  purpose 
of  the  constitution,  as  well  as  the  act  of  con- 
gress. The  language  of  both  instruments  extends 
the  jurisdiction  of  the  supreme  court  to  rights 
protected  by  the  constitution,  treaties  or  laws  of 
the  United  Slates,  from  whatever  source  these 
rights  may  spring.     Ibid. 

103.  To  sustain  the  jurisdiction  of  the  court 
in  the  case,  it  must  be  shown  that  the  title  sei 
up  by  the  city  of  New  Orleans,  is  protected  by 
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the  treaty  ceding  Louisiana  to  the  United  States, 
or  by  some  act  of  congress  applicable  to  that 
title.     Ibid. 

104.  The  third  article  of  the  treaty  of  Louis- 
iana stipulates  for  the  admission  of  Louisiana 
into  the  Union,  and  it  obviously  contemplates 
two  objects,  one,  that  stated,  and  the  other  that, 
till  that  admission,  the  inhabitants  of  the  ceded 
territory  shall  be  protected  in  the  enjoyment  of 
their  liberty,  property,  and  religion.  Had  any 
of  these  rights  been  violated,  while  the  stipula- 
tion continued  in  force,  the  individual  supposing 
himself  to  be  injured,  might  have  brought  his 
case  into  the  supreme  court,  under  the  25th  sec- 
tion of  the  juiiiciary  act.     Ibul. 

105.  But  the  stipulation  ceased  to  operate 
when  Louisiana  became  a  member  of  the  Union, 
and  its  inhabitants  were  "admitted  to  the  enjoj-- 
ment  of  all  the  rights,  advantages,  and  immu- 
nities of  citizens  of  the  United  States."'"  The 
right  to  bring  questions  of  title  decided  in  a  state 
court  before  the  supreme  court,  is  not  classed 
among  those  immunities.  The  inhabitants  of 
Louisiana  enjoy  all  the  advantages  of  American 
citizens,  in  common  with  their  brethren  in  their 
sister  states,  when  their  titles  are  decided  by 
the  tribunals  of  the  state.     Ibid. 

106.  The  act  of  congress  admitting  Louisiana 
into  the  Union,  carries  into  execution  the  third 
article  of  the  treaty  of  cession  ;  and  it  cannot  be 
construed  to  give  appellate  jurisdiction  to  the 
court  over  all  questions  of  title  between  the 
citizens  of  Louisiana.     Ibid. 

?07.  The  patent  granted  to  the  claimants  of 
the  land  did  not  profess  to  destroy  any  previous 
existing  title,  nor  could  it  so  operate.  The  patent 
was  issued  under  the  act  of  May,  1820,  entitled 
"an  act  supplementary  to  the  several  acts  for 
the  adjustment  of  land  titles  in  the  state  of 
Louisiana."  That  act  confirms  the  titles  to 
which  it  applies,  "against  any  claim  on  the  part 
of  the  United  States."  The  title  of  the  city  of 
New  Orleans  could  not  be  affected  by  this  con- 
firmation.    Ibid. 

108.  It  has  been  settled,  that  in  order  to  give 
jurisdiction  to  the  supreme  court  under  the  25lh 
section  of  the  judiciary  act,  it  is  not  necessary 
the  record  should  state,  in  terms,  that  an  act  of 
congress  was  in  point  of  fact  drawn  in  question. 
It  is  sufficient  if  it  appears  from  the  record  that 
an  act  of  congress  was  applicable  to  the  case, 
and  was  misconstrued ;  or  the  decision  of  the 
state  court  was  against  the  privilege  or  exemp- 
tion specially  set  up  under  such  sta'tute.  Davis 
V.Packard  and  others^  6  Peters,  41. 

109.  In  the  court  for  the  correction  of  errors, 
in  the  slate  of  New  York,  the  plaintiff  in  error 
assigned  as  an  error  in  a  case  removed  by  writ 
of  error  to  that  court,  that  he  was  at  the  time 
the  action  was  brought,  and  continued,  consul- 
general  in  the  United  States  of  the  King  of 
Saxony;  and  as  such,  should  have  been  im- 
pleaded in  some  district  court  of  the  United 
States,  and  the  supreme  court  in  New  York  had 
no  jurisdiction  in  the  suit;  no  plea  to  the  juris- 
diction was  tendered  in  the  case  until  it  was 
before  the  court  of  errors;  and  in  that  court,  the 
fact  that  the  plaintiff  in  error  was  the  consul- 


general  of  the  King  of  Saxon)-,  was  not  denied  : 
the  court  of  errors  in  the  decree  say.  having 
examined  and  fully  considered  the  causes  as- 
signed for  error,  they  affirm  the  judgment  of  the 
supreme  court.  This  was  deciding  against  the 
privilege  set  up  under  the  act  of  congress,  which 
declares,  that  the  district  courts  of  the  United 
States  shall  have  jurisdiction,  exclusive  of  the 
courts  of  the  several  states,  of  all  suits  airainst 
consuls  and  vice-consuls.     Ibid. 

110.  The  twenty-fifth  section  of  the  judiciary 
act  of  1789,  confers  appellate  jurisdiction  on  the 
supreme  court  from  final  judgments  and  decrees 
in  any  suit  in  the  highest  court  of  law  or  equity 
of  a  state,  in  which  a  decision  in  the  suit  could 
be  had,  in  three  classes  of  cases :  first,  where 
is  drawn  in  question  the  validity  of  a  treaty  or 
statute  of,  or  an  authority  exercised  under  the 
United  States,  and  the  decision  is  against  their 
validity;  secondly,  where  is  drawn  in  question 
the  validity  of  a  statute  of,  or  an  authority  ex- 
ercised under  any  state,  on  the  ground  of  their 
being  repugnant  to  the  constitution,  treaties,  or 
laws  of  the  United  States,  and  the  decision  is 
hi  favour  of  such,  their  validity;  thirdly,  where 
is  drawn  in  question  the  construction  of  any 
clause  of  the  constitution,  or  of  a  treaty  or  sta- 
tute of,  or  commission  held  under  the  United 
States,  and  the  decision  is  against  the  title,  right, 
privilege,  or  exemption  specially  set  up  or 
claimed  by  either  part)',  under  such  clause  of 
the  said  constitution,  treaty,  statute,  or  commis- 
sion. The  section  then  goes  on  to  provide  that 
no  other  error  shall  be  assigned  or  regarded  as 
a  ground  of  reversal  in  any  such  cases  as  afore- 
said, than  such  as  appears  upon  the  face  of  the 
record,  and  immediately  respects  the  before- 
mentioned  questions  of  vahdity  or  construction 
of  the  said  constitution,  treaties,  statutes,  com- 
missions, or  authorities  in  dispute.  Croiccllv. 
Randell,  10  Peters,  368. 

111.  In  the  interpretation  of  the  twenty-fifth 
section  of  the  act  of  1789,  it  has  been  uniformly 
held,  that  to  give  the  supreme  court  appellate 
jurisdiction,  two  things  should  have  occurred, 
and  be  apparent  in  the  record  :  first,  that  some 
one  of  the  questions  stated  in  the, section  did 
arise  in  the  court  below;  and  secondly,  that  a 
decision  was  actually  made  thereon  by  the  same 
court  in  the  manner  required  by  the  section.  If 
both  of  these  do  not  appear  on  the  record,  the 
appellate  jurisdiction  fails.  It  is  not  sufficient 
to  show  that  such  a  question  might  have  oc- 
curred, or  such  a  decision  might  have  been  made 
in  the  court  below.  It  must  be  demonstrated 
that  they  did  exist  and  were  made.     Ibid. 

112.  It  has  been  decided,  that  it  is  not  indis- 
pensable that  it  should  appear  on  the  record  in 
totidem  verbis,  or  by  direct  and  positive  state- 
ment, that  the  question  was  made,  and  the  de- 
cision given  by  the  court  below,  on  the  very 
point;  but  that  it  is  sufficient,  if  it  is  clear  from 
the  facts  stated,  by  just  and  necessary  inference, 
that  the  question  was  made;  and  that  the  court 
below  must,  in  order  to  have  arrived  at  the  judg- 
ment pronounced  by  it,  have  come  to  the  very 
decision  of  that  question  as  indispensable  to  that 
judgment.     Ibid. 
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1 13.  Ill  order  to  bring  a  case  for  a  writ  of  error 
or  an  appeal  to  the  supreme  court,  from  a  court 
of  the  highest  jurisdiction  of  any  of  the  states, 
within  the  twenty-tifth  section  of  the  judiciary 
act,  it  must  appear  on  the  face  of  the  record  : 
1st.  That  some  one  of  the  questions  stated  in 
that  section  did  arise  in  the  state  court.  2d.  That 
the  question  was  decided  by  the  state  court,  as 
required  in  the  same  section.  It  is  not  neces- 
sary that  the  question  should  appear  on  the  re- 
cord to  have  been  raised,  and  the  decision  made 
in  direct  and  positive  terms,  ipsissimus  verbis, 
but  it  is  sufficient  if  it  appears  by  clear  and  ne- 
cessary intendment  that  the  question  must  have 
been  raised,  and  must  have  been  decided  in 
order  to  have  induced  the  judgment.  It  is  not 
sufficient  to  show,  that  a  question  might  have 
arisen  or  been  applicable  to  the  case,  unless  it 
is  farther  shown  on  the  record  that  it  did  arise, 
and  was  applicable  by  the  state  court  to  the  case. 
Ibid. 

114.  Where,  in  such  a  case,  the  validity  of  a 
statute  of  any  stale  is  drawn  in  (juestion,  upon 
the  ground  of  its  being  repugnant  to  the  consti- 
tution of  the  United  States,  and  the  decision  has 
been  in  favour  of  its  validity,  it  is  necessary  to 
the  exercise  of  the  appellate  jurisdiction  of  this 
court,  that  it  should  distinctly  appear  that  the 
title  or  right  of  the  party  depended  upon  the 
statute.  Williams  x.Norris,  12  Wheat.  117;  6 
Cond.  Rep.  462. 

115.  New  York. — The  plaintiff  in  error  claimed 
to  recover  the  land  in  controversy,  having  de- 
rived his  title  under  a  patent,  granted   by  the 
state  of  New  York  to  John  Cornelius.     He  in- 
sisted that  the  patent  created  a  contract  between 
the   state  and  the  patentee,   his  heirs  and  as- 
signs, that  they  should  enjoy  the  land,  free  from 
any  legislative  regulations  to  be  made  in  viola- 
tion of  the  constitution  of  the  state;  and  that 
an  act  passed  by  the  legislature  of  New  York,, 
subsequent  to  the  patent,  did  violate  that  con- 
tract.    Under  that  act,  commissioners  were  ap- 
pointed to  investigate  the  contending  titles  to  all 
the  lands  helil  under  such  patents  as  that  granted 
to  John   Cornelius,   and    by   their   proceedings, 
without  the  aid  of  a  jury,  the  title  of  the  defend- 
ants in  error  was  established  against  and  defeat- 
ed the  title  under  a  deed  made  by  John  Corne- 
lius, the  patentee,  and  which  deed  was  e.vecuted 
upder  the  patent.     By  the  court : — This  is  not  a 
case  within  the  clause  of  the  constitution  of  the 
United  States,  which  prohibits  a  state  from  pass- 
ing laws  which  shall  impair  the  obliiiation  of 
contracts.   The  only  contract  made  by  the  slate, 
is  a  grant  to  John  Cornelius,  his  heirs  and  assigns, 
of  the  land.     The  patent  contains  no  covenant 
to  do  or  not  to  do  any  further  act  in  relation  to 
the  lain! ;  ami  the  court  are  not  inclined  to  create 
a  contract  by  implication.     The  act  of  the  legis- 
lature of  New  York  does  not  attempt  to  take  the 
land  from  the  patentee  ;  the  grant  remains  in  full 
effect;    and    tlie    proceedings   of   the   commis- 
sioners under  the  law,  operated  upon  titles  de- 
rived  under  and   not  adversely  to   the  patent. 
Jackson  V.  Lamphirc,  3  Peters'  Rep.  280. 

116.  The  mother  of  Aspasia.  a  coloured  wo- 
man, was  born  a  slave  at  Kaskaskia.s,  in  Illinoi.S; 


previous  to  1787,  and  before  that  country  was 
conquered  for  Virginia.  Aspasia  was  born  in 
Illinois  subsequent  to  the  paitsage  of  the  ordi- 
nance for  the  government  of  that  territory.  As- 
pasia was  afterwards  sent  as  a  slave  to  the  state 
of  Missouri.  In  Missouri,  Aspasia  claimed  to 
be  free,  under  the  ordinance  '-for  the  govern- 
ment of  the  territory  of  the  United  Slates  north- 
west of  the  river  Ohio,"  passed  13th  July,  1787. 
The  supreme  court  of  Missouri  decided  that 
A.spasia  was  free  ;  and  Menard,  who  claimed 
her  as  his  slave,  brought  a  writ  of  error  under 
the  twenty-fifth  section  of  the  act  of  1789,  claim- 
ing to  reverse  the  judgment  of  that  court.  Held, 
that  the  case  is  not  within  the  provisions  of  the 
twenty-fifth  section  of  the  act  of  1789.  Menard 
V.  Aspasia,  5  Peters,  505. 

117.  The  provisions  of  the  compact  which  re- 
late to  '-properly"  and  to  '-rights,"  are  general 
They  refer  to  no  specific  property  or  class  of 
rights;  it  is  impossible,  therefore,  judicially,  to 
limit  their  application.  If  it  were  admitted  that 
Aspasia  is  the  property  of  the  plaintiff  in  error, 
and  the  supreme  court  were  to  take  jurisdiction 
of  the  cause  under  the  provisions  of  the  ordi- 
nance, must  they  not  on  the  same  ground  inter- 
pose their  jurisdiction  in  all  other  controversies- 
respecting  property,  which  was  acquired  in  the 
north-western  territory  1     Ibid. 

118.  Whatever  right  may  be  claimed  to  have 
originated  under  the  ordinance  of  1787,  it  would 
seem  that  a  right  to  the  involuntary  service  of  an 
individual  could  not  have  had  its  source  in  that 
instrument.  It  declares  that  "there  shall  liot 
be  slavery  nor  involuntary  servitude  in  the  ter- 
ritory." If  this  did  not  destroy  a  vested  right 
in  slaves,  it  at  least  did  not  create  or  strengthen 
that  right.     Ibid. 

119.  If  the  decision  of  the  supreme  court  of 
Missouri  had  been  against  Aspasia,  it  might 
have  been  contended  that  tlie  revising  power  of 
this  court,  under  the  twenty-fifth  section  of  the 
judiciary  act,  could  be  e.\ercised.  In  such  a 
case  the  decision  would  have  been  against  the 
express  provision  of  the  ordinance  in  favour  of 
liberty ;  and  on  that  ground,  if  that  instrument 
could  be  considered  tender  the  circumstances  as 
an  act  of  congress,  within  the  25th  section,  the 
jurisdiction  of  the  supreme  court  would  be  un- 
questionable. But  the  decision  was  not  against, 
but  in  favour  of  the  express  provisions  of  the 
ordinance.     Ibid. 

120.  The  general  provisions  of  the  ordinance 
of  1787,  as  to  the  rights  of  property,  cannot  give 
jurisdiction  to  the  court.  They  do  not  come 
within  the  twenty-fifth  section  of  the  judiciary 
act.     Ibid. 

121.  The  case  of  Fisher's  lessee  v.  Cockerell, 
was  a  writ  of  error  to  the  court  of  appeals  of  the 
state  of  Kentucky,  to  review  a  decision  of  that 
court,  affirming  a  judgmiMit  of  the  Union  county 
court  of  that  state,  as  to  the  validity  of  a  law  of 
that  state,  called  the  occupying  claimant  law. 
The  validity  of  the  law  rested  upon  the  question 
of  its  opposition  to  the  compact  between  Virginia 
and  Kentucky,  relative  to  lands  originally  in 
Virginia,  and  the  compact  of  the  state  of  Ken- 
lucky.     The  proceedings  of  the  court  of  Union 
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county  did  not  show  that  the  compact  was 
brought  before  the  court,  and  the  allegation  that 
the  plaintiff  relied  on  the  compact  between 
those  states,  was  first  made  in  the  court  of  ap- 
peals. In  the  court  of  Union  county,  the  ques- 
tion of  the  validity  of  the  compact  was  not  pre- 
sented. Held,  that  this  was  not  a  case  for  a  writ 
of  error  to  the  supreme  court,  under  the  25th 
section  of  the  judiciary  act  of  1789.  Lessor  of 
Fisher  v.  Cockerell,  5  Peters,  248. 

122.  In  delivering  the  opinion  of  the  supreme 
court  in  the  case  of  Fisher  v.  Cockerell,  Mr. 
Chief  Justice  Marshall  said  :  "  In  the  argument, 
the  court  has  been  admonished  of  the  jealousy 
with  which  the  states  of  the  Union  view  the  re- 
vising power,  intrusted  by  the  constitution  and 
laws  of  the  United  States  to  this  tribunal.  To 
observations  of  this  character  the  answer  uni- 
formly has  been,  that  the  course  of  the  judicial 
department  is  marked  out  by  law :  we  must 
tread  the  direct  and  narrow  path  prescribed  for 
us.  As  this  court  has  never  grasped  at  ungranted 
jurisdiction,  so  it  will  never,  we  trust,  shrink 
from  that  which  is  conferred  upon  it."  Ibid. 
249. 

3.  Appellate  Jurisdiction,  as  affected  by  the  Amount 
or  Value  in  Controversy  in  the  Cause. 

123.  The  words,  '-'matter  in  dispute,"  in  the 
act  of  congress,  respecting  appeals  to  the  su- 
preme court  of  the  United  States,  seem  appro- 
priated to  civil  causes,  where  the  subject  in  con- 
test is  of  a  value  beyond  the  sum  mentioned  in 
the  act.  But  in  criminal  cases  the  question  is, 
the  guilt  or  innocence  of  the  accused ;  and  al- 
though he  may  be  fined  upwards  of  one  hundred 
dollars,  yet  that  is,  in  the  eye  of  the  law,  a  pun- 
ishment" for  the  offence,  and  not  the  particular 
object  of  the  suit.  U.  S.  v.  Moore,  3  Cranch, 
159;  1  Cond.  Rep.  480. 

124.  The  verdict  or  judgtrient  does  not  ascer- 
tain the  value  of  the  matter  in  dispute  between 
the  parties.  To  determine  this,  recurrence  must 
be  had  to  the  original  controversy ;  to  the  matter 
in  dispute  when  the  action  was  instituted.  The 
descriptive  words  of  the  statute,  regulating  the 
jurisdiction  of  the  supreme  court  in  writs  of  error 
and  appeals,  point  emphatically  to  this  criterion; 
and  in  common  understanding,  the  penalty  of 
the  bond,  and  not  the  thing  paid,  constitutes  the 
matter  in  dispute  between  the  parties.  The 
nature  of  the  case  must  guide  the  court,  and 
whenever  the  law  makes  a  rule  it  must  be 
obeyed.  Wilson  v.  Daniel,  3  Dall.  401 ;  1  Cond. 
Rep.  185. 

125.  Where  the  value  of  the  matter  in  dispute 
did  not  appear  in  the  record,  in  a  case  brought 
up  by  writ  of  error,  the  court  allowed  affidavits 
to  be  taken  to  prove  the  same,  on  notice  to  the 
opposite  party.  The  writ  of  error  not  to  be  a 
supersedeas.  Course  v.  Stead''s  Exh'.,  4  Dall. 
22;  1  Cond.  Rep.  217.  Williamson  \ .  Kincaid, 
4  Dall.  20;  1  Cond.  Rep.  215. 

126.  The  supreme  court  will  permit  viva  voce 
testimony  to  be  given  of  the  value  of  the  matter 
in  dispute,  in  a  case  brought  up  on  a  writ  of 
error  or  by  appeal.  The  United  States  v.  The 
Brig  Union  et  al,  4  Cranch,  216 ;  2  Cond.  Rep.  91. 


127.  After  deciding  the  value  of  the  sum  in 
controversy,  by  the  weight  of  the  evidence  be- 
fore the  court,  the  court  will  not  continue  the 
cause  for  the  party  to  produce  further  evidence 
on  the  subject.     Ibid. 

128.  The  plaintiff  below  claimed  more  than 
2000  dollars,  in  his  declaration,  but  obtained  a 
verdict  for  a  less  sum.  The  appellate  jurisdic- 
tion of  the  supreme  court  depends  on  the  sum 
or  value  in  dispute  between  the  parties,  as  the 
case  stands  upon  the  writ  of  error  in  this  court ; 
not  on  that  which  was  in  dispute  in  the  circuit 
court.     Gordon  \.Ogden,  3  Peters,  33. 

129.  If  the  writ  of  error  be  brought  by  the 
plaintiff  below,  then  the  sum  the  declaration 
shows  to  be  due  may  still  be  recovered,  should 
the  judgment  for  a  smaller  sum  be  reversed  ; 
and  consequently  the  whole  sum  claimed  is  in 
dispute.     Ibid. 

130.  But  if  the  writ  of  error  be  brought  by  the 
defendant  in  the  original  action,  the  judgment 
of  the  supreme  court  can  only  affirm  that  of  the 
circuit  court,  and  consequently  the  matter  in 
dispute  cannot  e.xceed  the  amount  of  that  judg- 
ment. Nothing  but  that  judgment  is  in  dispute 
between  the  parties.     Ibid. 

131.  Where  the  verdict  for  the  plaintiff  in  the 
circuit  court  is  for  a  less  amount  than  S2000,  and 
the  ilefendant  prosecutes  the  writ  of  error,  the 
supreme  court  has  no  jurisdiction  ;  although  the 
demand  of  the  plaintiff'  in  the  suit  exceeds  §2000. 
Smith  V.  Honey,  3  Peters,  462. 

132.  Where  the  action  is  in  foreign  money, 
and.  the  value  of  the  money  is  not  averred,  the 
verdict  of  the  jury  finding  the  value,  will  fix  the 
same  for  jurisdiction.  Brown  v.  Barry,  3  Dall. 
365;  1  Cond.  Rep.  165. 

133.  The  appraisement  of  property  in  contro- 
versy, made  by  order  of  the  district  court,  by 
three  sworn  appraisers,  is  not  conclusive  evi- 
dence of  the  value;  but  it  is  better  evidence 
than  the  opinion  of  a  single  witness,  e.xamined 
viva  voce  in  open  court.  The  United  States  v. 
The  Brig  Union.  4  Cranch,  216;  2  Cond.  Rep. 
91. 

134.  In  replevin,  if  it  be  goods  distrained  for 
rent,  the  amount  for  which  the  avowry  is  made 
is  the  value  in  controversy;  and' if  the  writ  be 
issiued  to  try  the  title  to  the  property,  it  is  in  the 
nature  of  detinue,  and  the  value  of  the  article 
replevied  is  the  value  of  the  matter  in  contro- 
versy, so  as  to  determine  whether  or  not  the 
supreme  court  has  jurisdiction.  Peyton  v.  Ro- 
bertson, 9  Wheat.  527 ;  5  Cond.  Rep.  660. 

135.  The  value  of  the  interest  a  guardian  has 
in  a  minor's  estate,  is  not  the  value  of  the  estate, 
but  that  of  the  office  of  guardian.  It  has  no  dis- 
tinct value  amounting  to  a  sufficient  sum  to  give 
jurisdiction  in  an  appeal  from  the  circuit  court 
of  Alexandria  to  the  supreme  court.  Ritchie  v. 
Mauro,  2  Peters,  243. 

136.  In  an  action  of  trover,  if  the  judgment 
below  be  in  favour  of  the  defendant,  the  value 
of  the  matter  in  dispute  upon  the  writ  of  error  in 
the  supreme  court  of  the  United  States,  is  the 
sum  claimed  as  damages  in  the  declaration. 
Cooke  \.Woodrou',  5  Cranch,  13;  2  Cond.  Rep. 
173. 
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137.  Upon  a  writ  of  error  to  the  circuit  court 
for  the  District  of  Columbia,  the  supreme  court 
has  no  jurisdiction  if  the  sum  awarded  be  less 
than  one  hundred  dollars;  although  a  greater 
sum  may  have  been  originally  claimed.  [Note. 
— On  the  2d  April,  1816,  congress  passed  an  act 
limiting  the  jurisdiction  of  the  supreme  court  in 
cases  of  appeal  in  the  District  of  Columbia,  to 
sums  e.xceediiig  one  thousand  dollars,  unless  in 
some  cases,  on  \he  special  allowance  of  a  justice 
of  the  supreme  court.]  Wise  If  Lynn  v.  The 
Columbia  Turnpike  Company,  7  Cranch,  27G ;  2 
Cond.  Rep.  489. 

138.  In  deciding  whether  the  matter  in  dis- 
pute be  sufTicient  to  sustain  the  jurisdiction  of 
the  supreme  court,  it  will  look  to  the  sum  due 
upon  the  condition  of  the  bond,  and  not  upon  the 
penalty.  The  U.  S.  v.  M'Dawell,  4  Cranch,  316 ; 
2  Cond.  Rep.  122. 

139.  District  of  Columbia.  The  plaintiff' claim- 
ed, in  his  declaration,  the  sum  of  one  thousand 
two  hundred  and  forty-one  dollars,  and  laid  his 
damages  at  one  thousand  dollars ;  a  general  ver- 
dict having  been  given  against  him,  the  matter 
in  dispute  is  the  sum  he  claims.  The  court  can- 
not judicially  take  notice,  that  by  corhputation, 
it  may  possibly  be  made  out  as  matter  of  infer- 
ence, from  the  plaintili's  declaration,  that  the 
claim  maybe  less  than  one  thousand  dollars; 
much  less  can  it  take  such  notice  in  a  case  where 
the  plaintiff  might  be  allowed  interest  by  a  jury, 
so  as  to  swell  the  claim  beyond  one  thou.sand 
dollars.    Scott  v.  Lunt's  Adnir.,  6  Peters,  349. 

140.  The  declaration  was  for  a  balance  of  ac- 
counts of  nine  hundred  and  eighty-eight  dollars 
and  ninety-four  cents,  and  the  ad  damnum  was 
laid  at  two  thousand  dollars.  The  bill  of  excep- 
tions showed  that  the  United  States  claimed 
interest  on  the  balance  due  them.  Under  such 
circumstances,  it  is  no  objection  to  the  jurisdic- 
tion, that  the  bill  of  e.xceptions  was  taken  by  the 
coun.sel  for  the  United  States,  to  a  refusal  of  the 
court  to  grant  an  instruction  asked  by  the  United 
States,  w'hich  was  applicable  to  certain  items  of 
credit  only  claimed  by  the  defendant,  which 
would  reduce  the  debt  below  the  sum  of  one 
thousand  dollars.  The  court  cannot  judicially 
know  what  influence  that  refusal  had  upon  the 
amount  retjuired  to  give  the  supreme  court  juris- 
diction, on  a  writ  of  error  to  the  circuit  court  of 
the  District  of  Columbia.  The  United  States  v. 
M-T)anitl,  7  Peters,  1. 

141.  In  cases  where  the  demand  is  not  for 
money,  and  the  nature  of  the  action  does  not 
require  the  value  of  the  tiling  demanded  to  be 
Btated  in  the  declaralion  :  the  practice  of  the 
Buprcmf* court  and  of  the  courts  of  the  United 
States  has  been,  to  allow  (he  value  to  be  given 
in  cvidtMice.    Ex  parte  Brmlstrect,  7  Peters,  634. 
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1.  An  appearance,  by  attorney,  cures  all  irre- 
gularity in  the  original  process.  Kno.r  ct  al.  v. 
^umncrs  el  al,  3  Cranch,  496;   1  Cond.  Hep.  607. 

2.  The  eleventh  section  of  the  judiciary  act 


of  24th  September,  1789,  which  relates  to  a  ser- 
vice of  process,  is  not  the  denial  of  jurisdiction, 
but  the  grant  of  a  privdege  to  the  defendant  not 
to  be  sent  out  of  the  state  where  he  resides,  un- 
less he  shall  be  served  with  process  in  the  state 
where  the  suit  is  brought.  But  the  defendant 
may  waive  that  privilege,  by  a  voluntary  appear- 
ance ;  yet,  if  he  plead  the  fact  of  his  not  having 
been  served  with  process  within  the  state  where 
the  cause  has  been  commenced,  and  the  cause 
is  set  down  for  a  hearing  on  this  plea,  on  the 
equity  side  of  the  court,  the  docket  entries,  show- 
ing a  prior  appearance  by  a  solicitor  of  the  court, 
cannot  be  taken  notice  of.  Harrison  et  al.  v. 
Thomas  Roican  and  Wife,  1  Peters'  C.  C.  R.  489. 

3.  Where,  in  a  suit  against  a  state,  process 
having  been  duly  served,  the  state  neglected  to 
appear,  this  court  will  proceed  e.x  parte.  Huger 
V.  The'Slate  of  South  Carojina,  3Dall.  339. 

4.  Where  a  citation  has  not  been  served  thirty 
days  before  the  session  of  the  supreme  court,  the 
court  will  not  take  up  the  cause  until  the  thirty 
days  have  e.xpired,  unless  the  defendant  in  error 
shall  appear.  Lloyd  v.  Alexander,  1  Cranch,  365  ; 
1  Cond.  Rep.  334. 

5.  Where  there  is  no  appearance  for  the  plain- 
tiff in  error  in  the  supreme  court,  the  defendant 
may  have  the  plaintiff  called,  and  dismiss  the 
writ  of  error,  or  may  open  the  record,  and  pray 
for  an  affirmance;  and  in  such  case,  costs  go  of 
cour.se.  Montalel  v.  Murray,  3  Cranch,  249;  1 
Cond.  Rep.  516. 

6.  Where  a  writ  of  error  is  served,  when  in 
full  force,  and  the  writ  is  returned,  though  not 
at  the  first  term,  the  ajipearance  of  the  defend- 
ant in  error  waives  all  objection  to  the  irregu- 
larity of  the  return.  Wood  v.  Lide,  4  Cranch, 
180;  2  Cond.  Rep.  76. 

7.  The  appearance  of  the  defendants  to  a 
foreign  attachment  in  a  circuit  court  of  the 
United  States,  in  a  circuit  where  they  do  not  re- 
side, is  a  waiver  of  all  objections  to  the  non-ser- 
vice of  process  on  them.  Pollard  v.  Dwight,  4 
Cranch,  421;  2  Cond.  Rep.  157.  ' 

8.  If  two  or  more  persons  are  sued  in  a  joint 
action,  the  plaintiff  cannot  proceed  to  obtain 
judgment  against  one  alone,  but  must  wait  until 
the  others  have  been  served  with  process,  or 
have  been  proceeded  against  as  far  as  the  law 
authorizes,  for  the  purpose  of  compelling  an 
appearance.  Barton  v.  Petit  fy  Bayard,  7  Cranch, 
194;  2  Cond.  Rep.  471. 

9.  If  the  coun.'^el  on  neither  side  appear  when 
the  cause  is  called,  the  writ  of  error  will  be  dis- 
missed. Radford  v.  Craig,  5  Cranch,  289;  2 
Cond.  Rep. 260. 

10.  By  the  law  of  Virginia,  the  plaintiff  is 
not  bound  to  declare,  until  all  the  defendants 
have  ai)p('ared,  or  the  suit  be  abated  as  to  such 
as  have  not  appeareil.  Barton  v.  Petit  ^'  Bayard, 
7  Cranch,  194  ;  2  Cond.  Rep.  741. 

11.  At  January  term,  1831,  an  order  was 
made,  giving  the  state  of  New  York  leave  to 
appear  on  the  second  day  of  that  term,  and 
answer  the  complainants'  bill  ;  and  if  there 
.should  be  no  ajipearance,  that  the  court  would 
proceed  to  hear  the  cau.se  on  the  part  of  the  com- 
plainants, and  to  decree  on  the  matter  of  the 
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bill.  Oa  the  first  day  of  the  term  a  demurrer  to 
the  complauiants'  bill  was  filed,  which  was 
signed  '-Green  C.  Bronsoii,  attorney-general  of 
New  York."  No  other  appearance  was  ent-ered 
on  the  part  of  the  defendants.  By  the  court — 
The  demurrer  filed  in  the  case  by  the  attorney- 
general  of  New  York,  he  being  a  practitioner  in 
this  court,  is  considered  as  an  appearance  for  the 
state.  If  the  attorney-general  did  not  so  mean 
it,  it  is  not  a  paper  which  can  be  considered  as 
in  the  cause,  or  be  placed  on  the  files  of  the 
court.  The  demurrer  being  admitted  as  con- 
taining an  appearance  by  the  state  of  New  York, 
it  amounts  to  a  compliance  with  the  order  of  the 
court.  The  State  of  New  Jersey  v.  The  People  of 
the  State  of  New  York,  6  Peters.  323. 

12.  It  is  unnecessary  for  an  attorney  or  solici- 
tor, who  prosecutes  a  suit  for  the  Bank  of  the 
United  States,  or  other  corporation,  to  produce  a 
warrant  of  attorney  under  the  corporate  seal. 
Osborii  V.  Bank  of  the  United  States,  9  Wheat. 
738;  5  Cond.  Rep.  741. 

13.  A  citizen  of  New  Hampshire  sued  a  cor- 
poration established  by  a  statute  in  Connecticut, 
in  the  circuit  court  of  New  Hampshire;  the  cor- 
poration having  entered  a  general  appearance, 
it  was  held,  that  the  objection  to  the  .'service 
under  the  eleventh  section  of  the  judiciary  act 
of  1789,  ch.  20,  was  waived.  Fla7}ders  v.  jEtna 
Ins.  Co.,  3  Mason,  158. 

14.  An  attachment  is  the  usual  process  to 
bring  a  party  into  court  where  he  has  not  made 
a  true  return ;  and  if  he  is  present  in  court,  no 
such  process  is  necessary:  but  the  court  may 
pass  an  order  directing  him  immediately  to 
answer  interrogatories.  U.  S.  v.  Green.  3  iSlason, 
482. 

15.  It  is  not  a  contempt  of  court  to  serve  a 
person,  while  attending  at  the  court  as  a  party  in 
a  cause,  or  as  a  witness,  with  a  summons.  The 
privilege  extends  to  exemption  from  arrest,  and 
no  further.    Blight  v.  Fisher,  1  Peters'  C.  C.  R.  41. 

16.  There  is  no  act  of  congress  which  author- 
izes a  circuit  court  to  issue  a  compulsory  process 
to  the  district  court  for  the  removal  of  a  cause 
from  that  jurisdiction,  before  a  final  judgment. 
If  a  certiorari  issue  in  such  a  case,  the  district 
court  may  and  ought  to  refuse  obedience  to  it; 
and  after  the  cause  is  removed,  either  party  may 
move  for  a  procedendo  to  pursue  the  cause  in  the 
district  court,  as  if  the  record  had  not  been  re- 
moved. But  if.  instead  of  taking  advantage  of 
this  irregularity,  the  defendant  enter  his  appear- 
ance in  the  circuit  court,  take  defence,  and 
plead  to  issue,  it  is  too  late,  after  verdict,  to 
object  to  the  irregularity.  The  cause  will  be 
considered  as  an  original  one  in  the  circuit  court, 
matle  so  by  consent  of  parties,  even  though  no 
declaration,  dc  novo,  should  be  filed.  Patterson 
V.  The  United  Stales,  2  Wheat.  221  ;  4  Cond. 
Rep.  98. 

17.  If  the  defendant  does  not  appear  or  give 
special  bail,  the  appearance  bail  may  defend  the 
suit,  and  is  liable  to  the  same  judgment  as  the 
defendant  would  have  been  liable  to:  but  the 
defendant  cannot  appeal  and  consent  to  a  refer- 
ence, the  report  and  judgment  on  which  is  to 
bind  the  appearance  of  bad,  as  well  as  himself; 
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Such  a  joint  judgment  is  erroneous,  and  will  be 
reversed.  Bartle  v.  Coleman,  6  Wheat.  475  5 
Cond.  Rep.  142. 

18.  Wiiere  there  are  several  defendants  en- 
titled on  appearance  to  remove  a  cause  from  a 
state  court  nilo  the  circuit  court  of  the  United 
States,  some  of  whom  have  appeared,  and  others 
of  the  defendants  in  the  suit  have  not,  the  cause 
cannot  be  removed  by  those  who  have  appeared. 
But  this  rule  is  only  in  cases  where,  from  the 
subject-matter  of  the  .'iuit.  the  decree  must  be 
joint.  Ward  v.  Arredondo,  1  Paine's  C.  C.  E. 
410. 

19.  Different  defendants  cannot  remove  the 
cause,  or  appear  in  the  circuit  court  at  difi'erent 
times,  where  their  appearance  is  entered  at 
different  times  in  the  state  court.     Ibid. 

20.  Where  some  of  the  defendants  have  re- 
moved the  cause  regularly  into  the  circuit  court, 
from  the  state  court,  others  cannot  enter  ati 
original  appearance  in  the  circuit  court.     Ibid. 

21.  The  circuit  court  can  remand  the  cause,  in 
case  the  defendants  do  not  all  eventually  appear. 
Ibid. 

22.  A  state  court  cannot  order  an  appearance 
to  be  entered,  nunc  pro  tunc,  so  as  to  entertain 
a  motion  for  removal.     Ibid. 

23.  Where  the  defendant's  appearance  has 
been  entered  in  the  state  court  two  terms  before 
he  filed  his  petition  to  remove  the  cause  from 
the  state  court,  notwithstanding  the  state  court 
allowed  the  petition  to  be  filed,  nunc  pro  tunc, 
the  circuit  court  will  not  permit  the  cause  to  be 
docketed .  Gibson  v.  Johnson,  1  Peters"  C.  C.  R.  44. 

24.  A  party  cannot  be  arrcstecl  in  Pennsyl- 
vania, on  attachment  from  the  circuit  court  of 
Rhode  Island,  for  contempt  in  not  appearing  in 
that  court,  after  a  monition  served  on  him  in 
Pennsylvania  to  answer  in  a  prize  cause  depend- 
ing in  the  circuit  court  of  Rhode  Island.  Ex 
parte  Graham,  3  Wash.  C.  C.  R.  456. 

25.  After  due  service  of  the  subpoena,  in  a 
suit  against  a  state,  the  state  which  is  complain- 
ant has  a  right  to  proceed,  ex  parte,  in  a  suit 
against  a  state;  and  if,  after  the  service  of  an 
order  of  the  court  for  the  hearing  of  a  cause, 
there  shall  not  be  an  appearance,  the  court  will 
proceed  to  a  final  hearing.  The  State  of  New 
Jersey  v.  The  State  of  Ncto  York,  5  Peters,  284. 

26.  The  practice  of  the  supreme  court  has 
uniformly  been,  .'^ince  the  seat  of  government 
was  removed  to  Washington,  for  the  clerk  of  the 
court  to  enter,  at  the  first  term  to  which  any 
writ  of  error  or  appeal  is  returnable,  in  cases  in 
which  the  United  States  are  parties,  the  appear- 
ance of  the  attorney-general  of  the  United 
States.  This  practice  has  never  been  objected 
to.  The  practice  would  not  be  conclusive 
against  the  attorney-general,  if  he  should,  at  the 
first  term,  withdraw  his  appearance,  or  move 
to  strike  it  off.  But  if  he  lets  it  pass  for  one  term, 
it  is  conclusive  upon  him  as  to  an  appearance. 
The  decisions  of  the  court  have  uniformly  been, 
that  an  appearance  cures  any  defects  in  the 
forms  of  process.  Farrar  fy  Brown  v.  The 
United  States,  3  Peters,  459. 

27.  The  subpcena  issued  on  the  filing  of  a  bill, 
in  which  the  state  of  New  Jersey  were  com- 
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Dlainants,  and  the  state  of  New  York  were  de- 
fendants, was  served  upon  the  governor  and 
attorney-general  of  New  York  sixty  days  before 
the  return  day,  the  day  of  service  and  return  in- 
clusive. This  being  irregular,  a  second  subpcena 
issued,  which  was  served  on  the  governor  of 
New  York  only,  the  attorney-general  being  ab- 
sent. There  was  no  other  appearance  by  the 
state  of  New  York.  By  the  court — This  is  not 
like  the  case  of  several  defendants,  where  a  ser- 
vice on  one  might  be  good,  but  not  on  another. 
Here  the  service,  prescribed  by  the  rule,  is  to  be 
on  the  governor  and  on  the  attorney-general.  A 
service  on  one  is  not  sufficient  to  entitle  the  court 
to  proceed.  The  State  of  New  Jersey  v.  The 
State  ofNeiv  York,  3  Peters,  461. 

28.  Upon  an  application,  by  the  counsel  for 
the  state  of  New  Jersey,  that  a  day  nnight  be 
assigned  to  argue  the  question  of  the  jurisdiction 
of  the  suprenae  court,  to  proceed  in  the  case  of 
The  State  of  New  Jersey  v.  The  State  of  New 
York,  the  court  said  they  had  no  difficulty  in 
assigning  a  day.  It  might  be  as  well  to  give 
notice  to  the  state  of  New  York,  as  they  might 
employ  counsel  in  the  interim.  If,  irjdeed,  the 
argument  should  be  merely  e.x  parte,  the  court 
could  not  feel  bound  by  its  decision,  if  the  state 
of  New  York  desired  to  have  the  question  again 
argned.     Ibid.  464. 

29.  A  notice  was  given,  by  the  solicitors  for 
the  state  of  New  Jersey,  to  the  governor  of  New 
York,  dated  the  12th  of  January,  1830,  stating 
that  a  bill  had  been  filed  on  the  equity  side  of 
the  supreme  court,  by  the  state  of  New  Jersey, 
against  the  people  of  the  state  of  New  York,  and 
that  on  the  13th  of  February  following,  the  court 
would  be  moved  in  the  case  for  such  order  as 
the  court  might  deem  proper.  &c.  Afterwards, 
on  the  day  appointed,  no  connsel  having  appear- 
ed for  the  state  of  New  York,  on  the  motion  of 
the  counsel  for  the  state  of  New  Jersey,  for  a 
subpcena  to  be  served  on  the  governor  and  attor- 
ney-general of  the  state  of  New  York,  the  court 
said,  as  no  counsel  appears  to  argue  the  motion 
on  the  part  of  the  state  of  New  York,  and  the 
precedent  for  granting  it  has  been  established 
upon  very  grave  and  solemn  argument,  the  court 
do  not  require  an  ex  parte  argument  in  favour 
of  their  authority  to  grant  the  subpcrna;  but  will 
follow  the  precedent  heretofore  established.  The 
st^e  of  New  York  will  be  at  liberty  to  contest  the 
proceedings  at  a  future  time,  in  the  course  of  the 
cause,  if  they  shall  choose  so  to  do.    Ibid.  466. 

30.  In  the  ca.«e  of  The  Slate  of  Khode  Island  v. 
The  Commonwealth  of  Massachusetts,  the  court 
said :  ^  It  has  been  contended  that  this  court 
cannot  proceed  in  this  cau.se  without  some  pro- 
cess and  rule  of  decision  prescribed,  appropriate 
to  the  case  ;  but  no  question  on  process  can  arise 
on  these  pleadings  :  none  is  now  necessary,  as 
the  defendant  has  appeared  and  plead,  which 
plea  ill  itself  makes  the  first  point  in  the  case, 
with:)Ut  any  additional  proceeding;  that  is,  whe- 
ther ihi!  plea  .sliMJl  be  allowed,  if  sulficicnt  in 
law.  to  bar  the  complaint,  or  be  overruled,  as 
not  being  a  bar  in  law,  thouiih  true  in  fact."  The 
Stale  of  Rhode  Island  v.  The  Commonwealth  of 
Massachusetts,  12  Peters,  656. 


31.  The  state  of  Massachusetts,  after  having 
appeared  to  process  issued  against  her,  at  the 
suit  of  the  state  of  Rhode  Island,  on  a  bill  filed 
for  the  settlement  of  boundary,  and  after  having 
filed  an  answer  and  plea  to  the  bill,  and  having 
failed  in  a  motion  to  dismiss  the  bill  for  want  of 
jurisdiction;  was,  on  motion  of  her  counsel, 
allowed  to  withdraw  her  appearance.  The  Covi- 
momvcalth  of  Massachusetts  v.  The  State  of  Rhode 
Island.  12  Peters.  757. 

See  Jurisdiction. 


APPPvAISEMENT. 

1.  An  appraisement  made  by  three  sworn 
appraisers,  under  the  order  of  the  district  judge, 
is  not  conclusive  as  to  the  value ;  but  is  better 
evidence  of  it  than  the  opinion  of  a  single  wit- 
ness examined  viva  voce  in  open  court.  The 
United  States  v.  The  Union  et  ah,  4  Cranch,  216; 
2  Cond.  Rep.  91. 

2.  An  extent;  under  the  statute  of  Massachu- 
setts of  1784,  upon  real  estate,  is  not  good,  unles3 
it  appear,  by  the  return,  that  all  the  appraisers 
were  sworn,  nor  unless  all  the  appraisers  concur 
in  the  appraisement.  But  it  is  not  necessary  to 
the  validity  of  the  levy,  as  between  the  parties 
and  their  privies,  that  the  levy  should  be  record- 
ed within  the  three  months  prescribed  by  the 
statute,  nor  that  a  certificate  of  the  appraisement 
should  be  made  and  signed  by  the  appraisers. 
It  is  sufficient  that  the  officers'  return  contains  all 
the  facts,  to  make  the  levy  valid.  United  States 
V.  Slade,  2  Mason's  C.  C.  R.  71. 

3.  An  appraisement  regularly  made  under  the 
act  of  18lh  April,  1818,  ch.  74,  for  the  purpose 
of  ascertaining  the  value  of  goods  subject  to  an 
ad  valorem  duty,  is  conclusive  as  to  the  value  on 
which  the  duty  is  to  be  estimated,  and  no  evi- 
dence will  be  admitted  to  prove  that  the  actual 
cost  or  value  was  different.  Tappan  v.  The 
United  Stales.  2  Mason's  C.  C.  R.  393. 

4.  The  act  of  18th  April.  1818,  Statutes  of 
the  United  States  at  Large,  vol.  3,  433.  for  the 
purpose  of  ascertaining  the  value  of  goods  sub- 
ject to  an  ad  valorem  duty,  is  strictly  constitu- 
tional. But  it  has  not  changed  the  basis  on 
which  the  value  of  goods  is  ordinarily  to  be 
estimated.  The  actual  cost  is  still  the  true  basis; 
and  an  appraisement  under  the  11th  section  is 
never  to  be  ordered  by  the  collector,  unless  he 
personally  suspects  that  the  invoice  is  under- 
valued, for  that  section  applies  only  to  fraudulent 
invoices.     Ibid. 

5.  On  an  information  for  forfeiture  of  goods, 
subject  to  an  ad  valorem  duty,  the  appraisement 
of  the  public  appraisers  is  a  necessary  antt  pre- 
paratory proccetling,  and  is  prima  facie  evidence. 
United  States  v.  Fourteen  Packages,  1  Gilpin's  D. 
C.  R.  240. 

APPLICATION  OF  PAYMENTS  OF  MONEY. 

1.  If  the  debtor,  at  the  time  of  payment,  does 
not  direct  to  which  account  the  payment  shall 
be  applied,  the  creditor  may,  at  any  tinie.  apply 
it  to  which  he  pleases.  The  Mayor  and  Cunuujii- 
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ally  of  Alexandria  v.  Patton  et  al.,  4  Cranch,  317  : 
2  Coiid.  Rep.  122. 

2.  Circumstances  may  occur,  which  would  be 
equivalent  to  au  election  by  a  creditor  as  to  the 
application  of  a  payment:  ami  it  is  error  in  the 
court  to  direct  a  jury,  that  if  the  application  has 
not  been  made  at  the  lime  of  payment,  the  jury 
may  make  the  application  when  the  cause  is 
tried.     Ibid. 

3.  Where  there  are  items  of  debt  and  credit 
hi  a  running  account  between  the  postmaster- 
general  and  the  deputy  postmasters,  in  the  ab- 
sence of  any  specific  appropriation  by  either 
party,  the  credits  are  to  be  applied  to  the  dis- 
charge of  the  debits  antecedently  due,  in  the 
order  of  the  account.  Postmaster-General  v.  Fur- 
ber,  fyc,  4  Mason's  C.  C.  R.  333. 

4.  A  debtor  may  control,  at  will,  the  applica- 
tion of  his  payments:  on  his  omitting  to  make 
the  application,  it  devolves  on  his  creditor.  If 
this  power  be  exercised  by  neither,  the  law 
makes  the  application,  and  it  becomes  the  duty 
of  the  chancellor,  in  its  performance,  to  e.vercise 
a  sound  discretion;  and  it  is  equitable  to  apply 
them,  first,  to  extinguish  those  debts  of  which 
the  security  is  most  precarious.  United  Slates  v. 
January  et  al,  7  Cranch,  572;  2  Cond.  Rep.  611. 

5.  When  a  collector  of  revenue  has  given  two 
bonds  for  his  official  conduct,  at  ilitferent  pe- 
riods, and  with  different  sureties,  a  promise  by 
the  supervisor  to  apply  his  payments  exclusively 
to  the  discharge  of  the  first  bond,  although  some 
of  the  payments  were  for  money  collected  and 
paid  after  the  second  bond  was  given,  does  not 
bind  the  United  States,  and  does"  not  amount  to 
an  application  of  the  payments  to  the  first  bond. 
Ibid. 

6.  Where  a  debtor,  owing  several  debts,  makes 
a  payment  to  a  creditor,  tlfe  debtor  has  a  right 
to  apply  it  to  what  debt  he  pleases ;  if  he  make 
no  specific  designation,  the  creditor  may  apply 
it  as  he  pleases:  and  where  neither  party  appro- 
priates it,  the  law  will  apply  it  according  to  its 
own  notion  of  the  intrinsic  justice  and  eciuity  of 
the  case.  Cremer  v.  His"inson  et  al,  1  IVIason's 
C.  C.  R.  323.  ' 

7.  The  comptroller  of  the  treasury  has  a  right 
to  direct  the  marshal  to  whom  he  shall  pay 
money  received  upon  an  execution ;  and  a  pay- 
ment, according  to  such  directions,  is  good;  and 
it_  seems  he  may  avail  himself  of  it  upon  the 
trial,  without  having  submitted  it  as  a  claim  to 
the  accounting  officers  of  the  treasury.  United 
States  V.  Giles  et  al.,  9  Cranch,  212  ;  3  Cond.  Ren 
377.  ^ 

8.  A  person  owing  money  under  distinct  con- 
tracts has.  undoubtedly,  a  right  to  apply  his  pay- 
ments to  whichever  debt  he  may  choose.  This 
direction  may  be  evidenced  by  circumstances  as 
well  as  by  words;  and  a  positive  refusal  to  pay 
one  debt,  and  an  acknowledgment  of  another, 
with  the  delivery  of  the  sum  due  upon  it,  would 
be  such  a  circumstance.  Tayloe  v.  Sandiford, 
7  Wheat.  13;  5  Cond.  Rep.  210. 

9.  The  general  doctrine  is,  that  the  debtor  has 
a  right,  if  he  pleases,  to  make  the  appropriation 
ot  payments;  if  he  omits  it,  the  creditor  may 
make  it ;  if  both  omit  it,  the  law  will  apply  the 


payments  according  to  its  own  notions  of  justice. 
It  is,  however,  too  late  for  either  party  to  claim 
a  right  to  make  an  appropriation  after  the  con- 
troversy has  arisen,  and,  a  fortiori,  at  the  time 
of  the  trial.  United  States  v.  Kirkpatrick  et  al, 
9  Wheat.  720;  5  Cond.  Rep.  733. 

10.  In  cases  of  long  and  running  accounts, 
where  balances  are  adjusted,  merely'for  the  pur- 
pose of  making  rests,  the  law  will  apply  pay- 
ments to  extinguish  the  debts,  according  to  the 
priority  of  time.     Ibid. 

11.  If  a  debtor  deposits  money  for  his  creditor 
with  a  third  person,  and  the  creditor  assents 
thereto,  or  gives  the  depositary  a  new  credit, 
upon  the  footing  of  such  deposit,  the  original 
debtor  is  discharged.  Swift  v.  Hathaway  et  al, 
1  Gallis.  C.  C.  R.  417. 

12.  A  debtor  of  the  United  States,  who  puts 
evidence  of  debts  due  to  himself  into  the  hands 
of  a  public  officer  of  the  United  States  to  collect, 
and  ai)ply  the  money,  when  received,  to  the 
credit  of  such  debtor,  in  account  with  the 
United  States,  is  not  entitled  to  such  credit, 
until  the  money  gets  into  the  hands  of  a  public 
officer  of  the  United  States  entitled  to  receive  it. 
Its  being  in  the  hands  of  an  agent  of  a  person 
who,  at  the  time  when  the  claims  were  put  into 
his  hands  for  collection,  was  a  public  officer  of 
the  United  States,  entitled  to  receive  debts  due 
to  the  United  States,  but  whose  office  became 
extinct  before  the  money  was  received  by  his 
agent,  is  not  sufficient  to  entitle  such  debtor  to  a 
credit  in  account  with  the  United  States  therefor. 
United  States  v.  Patterson,  1  Cranch,  576  ;  2  Cond. 
Rep.  617. 

13.  In  Virginia,  the  moneys  arising  from  the 
sale  of  personal  property  are  called  legal  asset.s, 
in  the  hands  of  an  executor  or  administrator; 
and  those  which  arise  from  the  sale  of  real  pro- 
perty are  denominated  equitable  assets.  By  the 
law,  the  executor  or  administrator  is  required, 
out  of  the  legal  assets,  to  pay  the  creditors  of 
the  estate,  according  to  the  dignity  of  their  de- 
mands; but  the  equitable  assets  are  applied 
equally  to  all  the  creditors,  in  proportion  to  their 
claims.  Legal  and  equitable  assets  were  in  the 
hands  of  an  administrator,  he  being  also  a  com- 
missioner to  sell  the  real  estate  of  a  deceasi  d 
person;  and  by  a  decree  of  the  court  of  chan- 
cery, he  was  directed  to  make  payment  of  debis 
due  by  the  intestate,  out  of  the  funds  in  his 
hands,  without  directing  in  what  manner  the 
two  funds  should  be  applied.  Payments  were 
made  under  this  decree,  by  the  administrator 
and  the  commissioner,  to  the  creditors,  without 
stating,  or  in  any  way  making  known,  whether 
the  same  were  made  from  the  equitable  or  legal 
assets.  A  balance  remaining  in  his  hands,  un- 
paid to  those  entitled  to  the  same,  the  sureties 
of  his  administrator  claimed  to  have  the  whole 
payments  under  the  decree  credited  to  the  legal 
assets,  in  order  to  obtain  a  discharge  from  their 
liability  for  the  due  administration  of  the  legal 
assets.  Held,  that  their  principal  having  omitted 
to  designate  the  fund  out  of  which  the  payjnents 
were  to  be  made,  they  could  not  do  it.  Back- 
house et  al.  v.  Patton  et  al,  5  Peters,  160. 

14.  Where  debts  of  different  dignities  are  due 


172 


APPLICATION  OF  PAYMENTS  OF  MONEY. 


Application  of  Payments  of  Money. 


to  a  creditor  of  an  estate  of  an  intestate,  and  no 
specific  application  of  the  payment  made  by  an 
administrator  is  directed  by  laim,  if  the  creditor 
applies  the  payment  to  either  of  his  debts  by 
some  unequivocal  act,  his  right  to  do  so  cannot 
be  questioned.  Qiiere,  whether  the  application 
must  be  made  by  the  creditor  at  the  time,  or 
within  a  reasonable  time  ?  There  may  be  cases 
where  no  indication  having  been  given  as  to  the 
application  of  the  payment  by  the  debtor  or  cre- 
ditor, the  law  will  make  it.  But  it  cannot  be 
admitted,  that  in  such  cases  the  payment  will 
be  uniformly  applied  to  the  extinguishment  of  a 
debt  of  the  highest  dignity.  That  there  have 
been  authorities  which  favour  such  an  applica- 
tion is  true,  but  they  have  been  controverted  by 
other  adjudications.  Where  an  administrator 
has  had  a  reasonable  time  to  make  his  election 
as  to  the  appropriation  of  payments  made  by 
him,  it  is  too  late  to  do  so  alter  a  controversy 
has  arisen.  And  it  is  not  competent  for  the 
sureties  of  the  administrator  to  exonerate  them- 
selves from  responsibility,  by  attempting  to  give 
a  construction  to  his  acts  which  seems  not  to 
have  been  given  by  himself.     Ibid. 

15.  Page  was  indebted,  at  the  time  of  his  de- 
cease, to  Patton,  three  thousand  pounds  and 
upwai'Js,  which  was  covered  by  a  deed  of  trust 
on  JMansfield,  one  of  Page's  estates.  The  exe- 
cutors of  Page  refusing  to  act,  Patton,  in  1803, 
took  out  administration  with  the  will  annexed, 
and  gave  securities  for  the  performance  of  his 
duties.  Patton  made  sales  of  the  personal  estate 
for  cash,  and  on  a  credit  of  twelve  months,  and 
received  various  sums  of  money  from  the  same ; 
he  made  disbursements  in  payment  of  debts 
and  expenses  for  the  support  and  education  of 
the  children  of  Page,  and  in  advance  to  the  le- 
gatees. He  kept  his  administration  accounts  in 
a  book  provided  for  the  purpose,  entering  his 
receipts  and  disbursements  for  the  estate,  but 
not  bringing  his  own  debt  and  interest  into  the 
account.  In  1810  he  put  the  items  of  his  ac- 
count into  the  hands  of  counsel,  and  requested 
him  to  introduce  the  deed  of  trust  "as  he  might 
think  proper;^'  and  an  account  as  administrator 
was  made  out,  in  which  the  principal  and  inte- 
rest of  Patton's  debt  was  entered  as  the  first 
item.  Afterwards,  in  the  same  year,  by  order 
of  court,  the  real  estate  was  sold,  and  Patton 
received  the  proceeds  of  the  same.  Held,  that 
the  sum  due  under  the  deed  of  trust  to  Patton 
should  be  charged  on  the  funds  arising  from  the 
sale  of  the  real  estate  :  and  that  having  omitted  to 
retain  from  the  proceeds  of  the  personal  estate 
the  sum  due  to  him  by  Page.  Patton  could  not 
afterwards  charge  the  same  against  the  legal 
assets,  being  the  fund  produced  by  the  personal 
estate.     Page  v.  Palton  et  al..  5  Peters,  304. 

16.  The  court  of  chancery  has  established  it 
as  a  rule,  that  where  the  charge  is  general  the 
purchaser  is  not  bound  to  see  to  the  application 
of  the  purchase-money.  Garnell  v.  Macon  el  al., 
2Brockenb.  C.  C.  R.  185. 

17.  An  act  of  cor/gress  (act  of  March  3,  1797, 
sec.  5)  declares  that  where  a  revenue  officer, 
indebted  to  the  United  States,  shall  become  in- 


solvent, the  debt  due  to  the  United  States  shall 
first  be  satisfied  ;  and  that  this  priority  shall  ex- 
tend to  cases  where  a  debtor,  not  having  suffi- 
cieirt  property  to  pay  all  his  debts,  shai'I  make  a 
voluntary  assignment  thereof.  Held,  that  al- 
though this  act  gives  to  a  debt  due  to  the  United 
States  a  priority  over  debts  due  to  individuals,  it 
does  not  give  to  one  part  of  a  debt  due  to  the 
United  Slates  a  priority  over  any  other  part  of 
it;  nor  does  it  vest  the  property  absolutely  in 
the  United  States,  though  it  gives  them  a  right 
to  pursue  it  for  the  purpose  of  appropriating  it 
in  payment;  nor  does  it  affect  the  right  of  the 
debtor  to  apply  a  payment  of  money  in  his  hands 
either  to  a  bond  debt  or  a  debt  due  by  open  ac- 
count by  him  to  the  United  States.  The  United 
States  V.  Cochran  et  al,  2  Brockenb.  C.  C.  R.  274. 

18.  Where  a  collector  of  the  revenue  at  a 
port,  had  given  bond  with  sureties  in  the  penalty 
of  ten  thousand  dollars  for  the  faithful  dischatge 
of  his  official  duties,  and  being  largely  indebted 
to  the  United  States,'had  made  a  deed  of  his  pro- 
perty for  their  benefit,  but  previously  thereto 
had  transferred  ten  thousand  dollars  to  his  sure- 
ties, and  directed  them  to  apply  that  money  to 
their  exoneration  :  and  the  sureties  accordingly 
did  so  apply  it,  by  paying  it  into  the  treasury,  and 
receiving  from  the  treasury  their  obligation, 
without  any  knowledge  at  the  treasury,  that  the 
money  so  paid  had  been  transferred  by  the  col- 
lector himself  to  his  sureties:  it  was  adjudged, 
that  by  applying  that  payment  to  the  extinguish- 
ment of  the  bond,  the  sureties  were  discharged. 
Ibid.,  2  Brockenb.  R.  533. 

19.  Where  money  belonging  to  A.  and  C, 
arising  out  of  a  joint  transaction  between  him 
and  C,  has,  with  the  knowledge  of  B.  of  the  in- 
terest of  A.  in  the  same,  been  placed  by  the 
agent  of  A.  and  C.  to  the  credit  of  B.  &  C,  who 
are  partners,  and  C.  is  indebted  to  his  partner 
B. ;  B.  cannot  apply  the  money  of  A.  to  the  credit 
of  C.  in  satisfaction  of  his  claim  upon  him.  Van- 
derwick  v.Sum7nerl.  2  Wash.  C.  C.  R.  41. 

20.  M.  and  R.  had  become,  by  separate  en- 
gagements, liable  to  make  up  any  deficiency  of 
the  proceeds  of  property  assigned  to  the  plain- 
tiffs, to  pay  the  debts  of  another,  for  equal 
portions  of  which  they  were  also  liable  as  en- 
dorsers. After  the  deficiency  was  ascertained, 
an  account  was  rendered,  in  which  the  proceeds 
of  the  sale  were  credited  to  both  M.  and  R. ; 
R.  having  become  insolvent,  the  court  refused  to 
permit  the  plaintiffs  to  apply  the  proceeds  of 
the  property  to  discharge  the  whole  of  R.'s  en- 
gagement, and  to  claim  the  whole  deficiency 
from  M.,  the  plaintiffs  having  applied  the  pro- 
ceeds in  the  first  instance  to  the  discharge  of 
both  debts.  7^0/!^  of  North  America  v.  Meredith, 
2  Wash.  C.  C.  R.  47. 

21.  The  general  doctrine  as  to  the  application 
of  payments  is,  that  if  the  tiebtor  fail  to  apply 
them,  the  government  may  do  so.  If  both  fail, 
the  law  will  make  the  application  as  the  prin- 
ciple of  justice  shall  require.  United  States  v. 
Linn,  2  M-Lean,  C.  C.  R.  501. 

22.  Where  different  sets  of  sureties  are  con- 
cerned, this  rule  does  not  govern.     Ibid. 


APPOINTxMENTS  TO  OFFICE.— APPURTENANCES. 


173 


Appointments  to  Office — Appropriation  of  Payments  hy  the  Debtor  or  Creditor Appurtenances. 


23.  Suieties  are  only  bound,  on  the  bond  of  a 
receiver  of  public  money,  that  he  shall  pay  over 
all  moneys  on  hand  at  the  date  of  the  bond,  and 
which  he  shall  subsequently  receive.     Ibid. 


APPOINTMENTS  TO  OFFICE. 

1.  Some  point  of  time  must  be  taken,  when 
the  power  of  the  executive  over  an  officer  not 
removable  at  his  will  must  cease.  That  point 
of  time  must  be  when  the  constitutional  power 
of  appointment  has  been  exercised.  The  power 
has  been  exercised,  when  the  last  act  required 
from  the  person  possessing  the  power  has  been 
performeti.  This  last  act  is  the  signature  of  the 
commission.  Marburij  v.  Madison.,  1  Cranch, 
137;  1  Cond.  Rep.  268. 

2.  If  the  act  of  delivery  be  necessary  to  give 
validity  to  the  commission  to  an  officer,  it  has 
been  delivered  when  executed  and  given  to  the 
secretary  of  state,  for  the  purpose  of  being 
sealed,  recorded,  and  delivered  to  the  party. 
Ihid. 

3.  In  the  case  of  commissions  to  public  offi- 
cer.?, the  law  orders  the  secretary  of  state  to  re- 
cord them.  When,  therefore,  they  are  sicned 
and  sealed,  the  order  to  record  them  is  given  ; 
and.  whether  inserted  in  the  book  or  not,  they 
are  recorded.     Ibid. 

4.  To  enable  the  supreme  court  to  i.ssue  a 
mandamus  to  compel  the  delivery  of  the  com- 
mission to  a  public  officer  by  the  secretary  of 
state,  it  must  be  shown  that  it  is  an  exercise  of 
appellate  jurisdiction,  or  that  it  is  necessary  to 
enable  the  court  to  exercise  appellate  jurisdic- 
tion.    Ibid. 

5.  Where  a  commission  to  a  public  officer  has 
been  made  out.  signed,  and  sealed,  and  is  with- 
held from  the  person  entitled  to  it,  an  action 
of  detinue  for  the  commission  against  the  secre- 
tary of  state,  who  refuses  to  deliver  it,  is  not  the 
proper  remedy,  as  the  judgment  in  detinue  is 
for  the  thing  itself,  or  for  the  value  of  it.  The 
value  of  a  public  office  not  to  be  solil,  is  incapa- 
ble of  being  ascertained.  It  is  a  plain  case  for  a 
mandamus  to  deliver  the  commission,  or  a  copy 
of  it,  from  the  record.     Ibid. 

6.  The  appointment  of  a  paymaster  is  com- 
plete, when  made  by  the  president,  and  con- 
firmed by  the  senate.  The  giving  a  bond  for 
the  faithful  performance  of  his  duties,  is  a  mere 
ministerial  act,  for  the  security  of  the  govern- 
ment ;  and  not  a  condition  precedent  to  his 
authority  to  act  as  a  paymaster.  U.  S.  v.  Bradley, 
10  Peters.  343. 


APPORTIONMENT. 

See  Insurance. 


APPROPRIATION  OF  PAYMENTS  BY  THE 
DEBTOR  OR  CREDITOR. 

1.  The  rule  established  by  this  court,  as  to 
the  appropriation  of  payments  by  debtor  or  cre- 
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ditor,  in  the  case  of  The  United  States  v.  January 
and  Patterson.  7  Cranch,  572,  is  the  true  one.  In 
that  case  the  court  say :  '•  The  debtor  has  the 
option,  if  he  think  fit  to  exercise  it,  and  may 
direct  the  application  of  any  particular  payment, 
at  the  time  of  making  it.  If  he  neglect  to  make 
the  application,  the  creditor  may  nTake  it ;  if  ho 
also  neglect  to  apply  the  payment,  the  law  will 
make  the  application."  The  United  Stales  v. 
Eckford^s  Executors,  17  Peters,  251. 

See  Collector  of  the  Revenue  ;  Surety. 


APPROPRIATION  OF  WATER. 

1.  Priority  of  occupancy  of  the  flowing  of 
water  of  a  river,  creates  no  right,  unless  the  ap- 
propriation be  for  a  period  which  the  law  deems 
a  pre.surnption  of  right.  Tyler  v.  Wilkinson,  4 
Mason's  C.  C.  R.  397. 

2.  A  mill-owner  as  such,  has  no  right  to  the 
water  of  a  river  be)-ond  what  has  been  legally 
appropriated  to  his  mill  by  title,  or  loii"  uses. 
Ibid. 

3.  The  riparian  proprietors  have  a  title  to  all 
the  waters  not  so  appiopriated.     Ibid. 

4.  The  exclusive  use  of  flowing  water  for 
twenty  years,  is  a  conclusive  presumption  of  a 
right.     Ibid. 

.*).  Prima  facie,  every  proprietor  upon  each 
bank  of  a  river,  is  entitled  to  the  land  covered 
with  water  in  part  of  his  bank  to  the  middle 
thread  of  the  river.     Ibid. 

6.  In  virtue  of  this  ownership,  he  has  a  right 
to  the  use  of  the  water  flowing  over  it  in  its 
natural  current,  without  diminution  or  ob.siruc- 
tion.  But  he  has  no  propertv  in  the  water  itself. 
Ibid. 

7.  Every  proprietor  may  use  the  water  as  it 
flows,  according  to  his  pleasure,  if  the  use  be  not 
to  the  prejudice  of  any  other  proprietor.     Ibid. 

8.  There  is  nodifi'erence  whether  a  proprietor 
be  above  or  below  another  in  the  river,  for  no 
right  is  acquired  or  lost  by  any  such  circum- 
stance. No  proprietor  has  a  right  to  throw  back 
water  on  a  proprietor  above,  or  divert  it  from  a 
proprietor  below,  to  his  injury.     Ibid 


APPURTENANCES. 

1.  Where  a  house  or  store  is  conveyed  by  the 
owner  thereof,  every  thing  passes  which  belongs 
to  it,  and  is  in  use  for  the  house  or  store,  as  an 
incident  or  appurtenance.  U.  S.  v.  Appleton.  1 
Sumner's  C.  C.  R.  492. 

2.  Certain  streets  were  laid  out  by  the  town 
of  Charlestown,  Massachusetts,  and  the  proceed- 
ings relative  to  the  same  were  afterwards  con- 
firmed by  an  act  of  the  legislature.  The  streets 
passed  over  the  land  of  John  Harris,  and  he 
afterwards  received  a  compensation  from  the 
town,  for  taking  the  land  occupied  by  the  streets. 
In  1800,  the  United  States,  under  the  authority 
of  an  act  of  the  legislature  of  Massachusetts, 
purchased  of  Mr.  Harris  several  parcels  of  land 
now  occupied  as  a  navy  yard  ;  and  in  1801,  by  an 
arrangement  between  the  town  of  Charlestown 
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and  the  United  States,  the  streets,  so  far  as  they 
were  within  the  limits  of  the  navy  yard,  were 
closed  up,  and  have  ever  since  been  discon- 
tinued, and  have  been  used  as  a  part  of  the  navy 
yard.  The  agent  of  the  United  States,  and  Mr. 
Harris,  not  agreeing  as  to  the  value  of  the  land 
taken  for  the  navy  yard,  the  value  was  ascer- 
tained and  determined  by  a  jury  proceeding 
under  a  law  authorizing  the  same,  and  the 
amount  of  the  valuation  was  paid  to  Mr.  Harris 
by  the  United  States.  The  jury  did  not  appraise 
the  land  on  which  the  streets  were  laid  out. 
One  lot  of  ground  was  appraised,  "  with  the  ap- 
purtenances." An  action  was  instituted  by  the 
heirs  of  Mr.  Harris,  claiming  to  be  paid  the  value 
of  the  land  on  which  the  streets  had  been  laid 
out,  but  which  had  been  divscontinued.  Tlie 
defendant  was  the  commandant  of  the  navy 
yard.  By  the  court:  The  term  "appurtenan- 
ces," in  common  parlance  and  in  legal  accep- 
tation, is  used  to  signify  something  appertaining 
to  another  thing  as  principal,  and  which  passes 
as  incident  to  the  principal  thing.  Land  carmot 
be  appurtenant  to  land.  The  soil  and  freehold 
of  the  streets  did  not  pass  to  the  United  Slates, 
under  and  by  virtue  of  the  term  appurtenances. 
Harris  v.  Elliott,  10  Peters,  25. 
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1.  General  Principles. 

1.  Under  a  general  submission,  the  reasonable 
rule  seems  to  be,  that  the  referees  are  not  bound 
to  award  upon  the  mere  dry  principles  of  law 
applicable  to  the  case  before  them.  They  may 
decide  upon  principles  of  equity  and  good  con- 
science, and  make  their  award  ex  cequi  el  bono. 
Klcine  v.  Catara,  2  Gallis.  C.  C.  R.  61. 

2.  Referees  cannot  be  e.xamined  by  the  court, 
to  explain  what,  on  the  face  of  the  report,  is 
vague  and  uncertain.  Kingston  v.  Kincaul.  1 
Wash.  C  C.  R.  4-18. 

•3.  The  language  of  awards  must  be  so  plain, 
that,  by  a  fair  construction  of  the  whole  instru- 
ment, 01  by  reference  to  something  connected 
with  it;  the  parties  may  know  what  it  is  they 
are  ordered  to  do.     Ibid. 

4.  "Unless  the  submission  authorized  the  re- 
ferees to  refer  to  the  court  the  decision  of  a 
question,  it  cannot  be  done  ;  the  referees  cannot 
delegate  their  authority.     Ibid. 

5.  Pending  an  ejectment  in  the  court,  the  par- 
ties agreed  to  refer  it  to  certain  per.sons  to  value 
the  land  in  controversy;  one-third  of  which,  it 
was  agreed,  belonged  to  the  plaintifis,  and  two- 
thirds  to  the  defendant;  and  that  if,  by  drawing 
lots,  it  should  turn  out  that  the  plaintiff  should 
take  the  whole,  he  was  to  pay  two-thirds  of  the 
appraised  value  to  the  defendant.  The  award 
being  made,  the  court   refused   to   confirm  it. 


The  reference  not  being  made  under  an  order  of 
the  court,  the  party  complaining  must  resort  to 
his  ordinary  remedy  at  law  or  in  equity,  founded 
on  the  agreement  and  award.  Lessee' of  Banert 
v.  Ecl:ert,  4  Wash.  C.  C.  R.  325. 

6.  There  is  a  class  of  cases  upon  awards  to 
be  found  in  the  books,  in  which  arbitrators  have 
been  hekl  to  more  than  ordinary  strictness,  in 
pursuing  the  terms  of  the  submission,  and  in 
awarding  on  the  seveial  distinct  matters  sub- 
mitted, upon  the  ground  of  the  submission  being 
conditional,  ija  quod.  But  the  rule  is  to  be  un- 
derstood with  this  qualification,  that  in  order  to 
impeach  an  award  made  in  pursuance  of  a  con- 
ditional submission,  on  the  ground  of  a  part  only 
of  the  matters  in  controversy  having  been  de- 
cided, the  party  must  distinctly  show  that  there 
were  other  points  in  difference,  of  which  express 
notice  was  given  to  the  arbitrators,  and  that  they 
neglected  to  determine  them.  Karthaus  v.  Fer- 
rer et  al,  1  Peters,  227. 

7.  It  is  a  settled  rule  in  the  construction  of 
awards,  that  no  intendment  shall  be  indulged  to 
overturn  an  award,  but  every  intendment  shall 
be  allowed  to  uphold  it.     Ibid. 

8.  That  judges  chosen  by  the  parties  them- 
selves, as  well  as  those  constituted  by  law, 
ought  to  be  exempt  from  all  imputation  of  par- 
tiality or  corruption  ;  that  their  conduc't  ought 
to  be  fair,  and  their  proceedings  regular,  so  as 
to  give  the  parties  an  opportunity  of  being  heard, 
and  themselves  the  means  of  understanding  the 
subjects  they  are  to  decide,  are  propositions  not 
to  be  controverted;  but  corrupt  motives  are  not 
likely  to  be  ascribed  to  the  arbiter:  nor  is  par- 
tiality to  be  ascribed  to  him,  on  account  of  dif- 
ference of  opinion  with  respect  to  the  decision 
he  has  made.  Davifs  Ex'rs.v.  Faw,  7  Craiich, 
171;  2  Cond.  Rep.  4"^61. 

9.  When  the  price  of  land,  and  not  the  ques- 
tion of  title,  is  submitted,  the  submission  and 
award  need  not  be  by  deed.     Ibid. 

10.  An  award  may  be  void  in  part,  and  good 
for  the  residue.  But  if  the  part  which  is  void 
for  uncertainty,  be  so  connected  with  the  rest  as 
to  affect  the  justice  of  the  case  between  the 
parties,  the  whole  is  void.  Lyle  et  al.  v.  RodgerSf 
5  Wheat.  394;  4  Cond.  Rep.  702. 

11.  An  attorney  at  law,  as  such,  has  authority 
to  subinit  a  cause  to  arbitration.  Hol/cer  v. 
Parker.  7  Cranch,  436;  2  Cond.  Rep.  506. 

12.  Upon  exceptions  taken  to  the  report  of  re- 
ferees, the  court  may  examine  the  accounts  and 
ilocuments  laid  before  the  referees,  to  ascertain 
whether  they  had  refused  to  allow  certain 
credits.     Htirst  v.  Hurst,  1  Wash.  C.  C.  R.  56. 

13.  In  this  examination  the  court  will  receive 
no  new  evidence;  and  in  deciding  upon  that  laiti 
before  the  referees,  it  is  not  a  suflicient  objection 
to  their  report,  that  they  have  drawn  from  the 
confiicting  evidence  a  diflerent  conclusion  iiom 
what  the  court  might  have  done.     Ibid. 

14.  But  if  they  have  misapprehended  plain 
facts  or  principles  of  law,  the  report  will  not  be 
confirmcnl.     Ibid. 

15.  If  ])art  of  the  matter  reported  be  without 
the  submission,  it  will  be  set  aside;  and  if  such 
part  be  independent  of  the  other  parts  of  the 
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report,  the  residue,  if  correct,  may  be  approved  1 
and  confirmed.     Ibid. 

16.  The  court  will  not  set  aside  the  report  of 
referees,  merely  because  they  would  not  have 
drawn  the  same  conclusions  from  the  evidence 
which  have  been  drawn  by  the  referees.  Jolly 
V.  Btanchard,  1  Wash.  C.  C.  R.  252. 

17.  Arbitrators  are  bound  to  award  upon  all 
matters  within  the  submission,  which  are  actu- 
ally controverted  before  them,  whether  there  be 
such  a  special  clause  of  ita  quod.  &c..  or  not. 
Kleine  v.  Catara,  2  Gallis.  C.  C.  R.  61. 

18.  If  the  submission  be  general,  and  the 
award  of  a  particular  thing,  it  will  be  presumed 
that  nothing  else  was  in  controversy,  unless  the 
contrary  should  appear.  In  the  latter  case,  the 
award  will  be  recommitted  to  the  referees. 
Ibid. 

19.  Parties  who  have  agreed  to  refer  a  ques- 
tion to  their  respective  representatives,  are  con- 
cluded by  the  decision  of  the  ministers  of  their 
governments,  resident  in  the  United  States  ;  and 
the  decision  is  sufficiently  proved,  by  a  letter 
from  the  consul-general  of  the  nation  of  the 
party  against  whom  the  decision  has  been  given, 
stating  that  the  ministers  who  had  decided  the 
matters  referred,  had  ordered  him  to  communi- 
cate the  decision.  Gernon  \. Cochran.  Bee's  D. 
C.  R.  209. 

2.  Submission  to  Arbitrement,  and  its  Effects. 

20.  The  award  of  arbitrators  appointed  under 
a  mutual  mistake  of  both  parties,  in  supposing 
themselves  bound  by  law  to  submit  the  matter 
in  dispute  to  arbitration,  is  not  obligatory.  Peisch 
et  at.  V.  Ware  et  at.,  4  Cranch,  347 ;  2  Cond.  Rep. 
137. 

21.  Where  an  award  directed  each  party  to 
release  certain  estate,  and  the  term  of  twenty 
days  was  allotted  within  which  the  acts  were 
to  be  done,  the  acts  are  to  be  deemed  concur- 
rent acts,  so  that  neither  party  can  insist  on  a 
release  without  offering  to  execute  a  release  on 
his  own  part  to  the  other  party.  McNeil  v. 
3Iagee,  5  Mason's  C.  C.  R.  244. 

22.  In  awards,  the  judgment  of  the  referees 
is  conclusive  upon  all  matters  of  fact.  Kleine  v. 
Catara,  2  Gallis.  C.  C.  R.  61. 

23.  If  there  appear  to  be  an  error  of  fact,  as  a 
mistake  in  calculation,  aj^parent  upon  the  face 
of  an  award ;  or  if  referees  are  satisfied  that 
such  a  mistake  has  intervened,  and  wish  to  cor- 
rect the  error;  although  the  court  will  not  set 
aside  the  award,  it  will  recommit  it  to  rectify 
the  mistake.     Ibid. 

24.  It  was  agreed  between  INl-'A.  and  H.  that 
M'A.  should  withdraw  the  entries  of  ten  thou- 
sand acres,  part  of  eleven  thousand  six  hundred 
and  sixty-six  acres,  which  had  been  located  for 
the  use  of  H..  and  should  relocate  the  same 
elsewhere;  and  that  the  ten  thousand  acres,  the 
entries  of  which  had  been  withdrawn,  and  the 
ten  thousand  acres  relocated  elsewhere  by  M'A., 
should  be  valued  by  two  disinterested  persons, 
one  to  be  chosen  by  each  party  ;  and  if  the  two 
could  not  agree  on  the  value  of  the  land  or  any 
part  thereof,  they  should  choose  a  third  person, 
who  should  agree  on  the  value  of  the  land ;  and 


that  H.  should  have  so  much  of  the  land  relo- 
cated as  should  amount  to  the  value  of  the  land 
for  which  the  locations  had  been  renewed ;  and 
also  to  the  value  of  two  thousand  dollars,  in  ad- 
dition to  the  value  of  the  ten  thousantl  acres. 
The  two  persons  appointed  could  nol  agree  as  to 
the  value  of  part  of  the  land,  and  they  nominated 
a  third  person.  Of  the  three  persons  thus  ap- 
pointed, two  only  agreed  as  to  the  value  of  part 
of  the  land.  By  the  court:  It  is  an  unreasonable 
construction  of  this  agreement,  that  it  was  so 
framed  as  that  it  not  only  might  fail  to  accom- 
plish the  very  object  intended,  but  that  in  all 
probability  it  must  fail,  and  become  entirely 
nugatory,  as  the  third  man  was  not  to  be  called 
in  until  the  two  had  disagreed.  It  is  a  more 
reasonable  construction  to  consider  the  third 
man  as  an  umpire  to  decide  between  the  two 
that  should  disagree.  This  would  insure  the 
accomplishment  of  the  object  the  parties  had  in 
view.  The  valuation  by  the  two  appraisers  was 
within  the  submission.  Hobson  v.  lU '•  Arthur,  16 
Peters,  182. 

25.  Where  there  is  an  original  delegation  of 
power  to  three  persons  for  a  mere  private  pur- 
pose, all  must  agree,  or  the  authority  has  not 
been  pursued.     Ibid. 

3.  What  is  a  good  Aicard. 

26.  An  award  must  decide  the  whole  matter 
submitted  to  the  arbitrators:  it  must  not  extend 
to  any  matter  not  comprehended  in  the  submis- 
sion ;  and  it  must  be  certain,  final,  and  conclu- 
sive .upon  the  whole  matter  referred.  Carnochan 
et  al.  V.  Christie  et  ah,  11  Wheat.  446;  6  Cond. 
Rep.  382. 

27.  When  the  arbitrators  determined  that  the 
plaintiffs  should  be  entitled  to  a  credit  of  a  certain 
sum,  on  account  of  sales  of  lands  to  the  defend- 
ant, provided  "they  shall  grant  or  cause  to  be 
granted  to  W.  C.  (the  defendant)  a  clear,  unen- 
cumbered, and  satisfactory  title"  to  the  lands, 
without  limiting  any  time  within  which  the  title 
should  be  made;  as  this  leaves  the  question, 
whether  the  credit  is  to  be  allowed  or  disallowed, 
indefinitely  upon  the  award,  it  is  not  final,  and 
must  be  set  aside.     Ibid. 

28.  In  awards,  the  judg-ment  of  {he  arbitrators 
or  the  referees  is  conclusive  upon  all  matters  of 
fact.  If,  however,  there  be  a  mistake  of  fact,  (as 
in  calculation.)  apparent  upon  the  face  of  the 
award,  or  if  the  referees  are  .satisfied  of  a  mis- 
take of  fact,  though  not  apparent  on  the  lace  of 
the  award,  and  certify  iheir  wish  to  correct  it, 
the  award  will  be  recommitted  to  rectify  the 
mistake.  But  such  a  mistake  is  no  ground  to 
set  aside  an  award.  Kleine  v.  Catara.  2  Gallis. 
C.  C.  R.  61. 

29.  Referees  are  judges  as  well  of  the  law  as 
of  the  fact.  If  no  reservation  is  made  in  the 
submission,  the  parties  are  presumed  to  agree 
that  every  thing,  both  as  to  law  and  fact,  neces- 
sary for  the  decision,  is  included  in  the  authority 
of  the  referees.  Under  a  general  submission, 
therefore,  the  referees  have  rightfully  a  power 
to  decide  on  the  law  and  on  the  fact.  Under 
such  a  submission,  the  referees  are  not  bound  to 
award  on  dry  principles  of  law ;  but  they  may 
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award  according  to  equity  and  good  conscience. 
Ibid. 

30.  If  referees  refer  a  point  of  law  to  the  conrt 
by  spreading  it  on  the  award,  and  mistake  the 
law,  the  award  will  be  set  aside.  If  they  admit 
the  law.  but  decide  contrary  thereto,  upon  prin- 
ciples of  equity  and  good  conscience,  although 
such  intent  appear  on  the  face  of  the  award,  it  is 
no  ground  to  set  it  aside.     Ibid. 

31.  If  they  make  a  general  award,  it  cannot  be 
impeached  collaterally  or  by  evidence,  aliunde, 
for  mistake  of  law  or  of  fact;  for  the  judgment 
of  the  referees  is  conclusive  in  this  respect,  un- 
less there  be  fraud  or  misbehaviour.     Ibid. 

32.  An  award  is  not  void,  because  it  is  in  the 
alternative  and  contingent :  nor  because  one  of 
the  alternatives  requires  the  party  to  do  an  act 
in  conjunction  with  others,  not  parties  to  the 
award,  and  over  whom  he  has  no  control.  Thorn- 
ton v.  Carson,  7  Cranch,  596;  2  Coml.  Rep.  618. 

33.  An  award  upon  a  submission  of  a  question 
whether  the  parties  had  a  right  to  set  off,  is  con- 
clusive. Query,  whether  a  decision  by  a  court 
of  law,  of  concurrent  jurisdiction,  on  the  same 
point,  would  not  be  conclusive.  Green  v.  Darling, 
5  Mason's  C.  C.  R.  201. 

34.  Where  a  reference  is  made  to  three  per- 
sons, or  any  two  of  them,  and  after  sundry  meet- 
ings, and  many  efforts  to  produce  a  coincidence 
of  opinion  among  them,  the  one  who  dissents 
from  his  companions  withdraws,  and  requests 
that  he  shall  not  be  again  called  upon,  in  conse- 
quence of  which,  the  other  two  meet  and  agree 
upon  a  report,  such  report  is  valid.  Kingston  v. 
Kincaid,  1  Wash.  C.  C.  R.  448. 

35.  If  a  submission  be  of  all  actions,  real  and 
personal,  and  the  award  be  only  of  actions  per- 
sonal, it  is  good  ;  for  it  is  presumed  no  actions 
realwere  depending  between  the  parties.  Kar- 
thaus  V.  Ferrer  et  ah,  1  Peters,  227. 

36.  An  award  will  not  be  set  aside  in  equity, 
on  account  of  an  omission  by  the  arbitrators  to 
act  upon  part  of  the  matters  submitted,  unless 
that  omission  shall  have  injured  the  complainant. 
Davy's  Ex'rs.  v.  Faw.  7  Cranch,  171;  2  Cond. 
Rep.  461. 

37.  In  the  circuit  court  of  the  District  of  Co- 
lumbia, Linthicnim  instituted  an  action  of  cove- 
nant on  articles  of  agreement,  by  which  I.utz 
covenanted  that  Linthicum  should  have  peace- 
able possession  of  a  certain  house  in  Georgetown, 
and  retain  and  keep  the  same  for  live  years. 
Linthicum  was  evicted  by  Lutz  before  the  time 
e.vpired.  The  articles  were  spread  upon  the 
record,  by  wliich  it  appeared,  that  they  were 
made^'by  and  between  John  Lutz,  of,  &c.,  and 
agent  for  John  JM-Pherson,  of  Fredericktown.  in 
the  state  of  Maryland,  on  the  one  part,  and  Olho 
M.  Linthicum,  of  Georgetown,  &c.,  of  the  other 
part;''  and  if  is  witnessed,  ''tliat  the  .said  John 
Lutz.  agent,  as  aforesaid,  has  rented  and  leased, 
&c.,''  the  pr(!mi.ses  to  Linthicum;  and  on  the 
other  hand,  I>inlliicnm  covenants  to  pay  the 
rent,  &e.,  as  st-nted  in  the  declaration.  There 
was  no  covenant  in  the  lease  by  Lulz.  for  (]uiet 
enjoyment;  as  stated  in  the  declaration  ;  but  the 
latter  w-.is  foundi.'d  upon  the  covenant  implied 
by  law,  in  cases  of  demises.     The  articles  con- 


cluded with  these  words:  "In  witness  whereof, 
we,  the  said  John  Lutz  and  0.  M.  Linthicum, 
have  hereunto  interchangeably  set  our  hands 
and  seals,  day  and  date  above.  John  Lutz,  agent 
for  John  M'Pherson.  [l.  s.]  0.  M.  Linthicum. 
[l.  s.]"  The  defendant  Lutz  pleaded  perform- 
ance without  praying  oyer,  and  issue  was  joined. 
Afterwards,  the  parties,  by  consent,  agreed  to 
refer  the  cause ;  and  accordingly,  by  a  rule  of 
court,  it  was  ordered,  ''that  William  S.  Nicholls 
and  Francis  Dodge  be  appointed  referees  be- 
tween the  parties  aforesaid,  with  liberty  to  choose 
a  third  person  ;  and  that  the}',  or  any  two  of  them, 
when  the  whole  matter  concerning  the  premises, 
between  the  parties  aforesaid  in  variance,  being 
fairly  adjusted,  have  their  award  in  writing  un- 
der their  hands,  and  return  the  same  to  the  court 
here;  and  judgment  of  the  court  to  be  rendered 
according  to  such  award,  and  to  be  final  between 
the  said  parties."  The  referees  so  named,  on 
the  28lh  of  January,  1833,  chose  John  Kurtz  the 
third  referee;  and  afterwards,  on  the  same  day, 
made  their  award  in  the  following  words  :  '■  We. 
the  subscribers,  appointed  arbitrators  to  settle  a 
dispute  between  Otho  M.  Linthicum  and  John 
Lutz,  in  which  the  executors  of  the  late  John 
M-Pherson,  of  Frederick,  are  interested,  do  award- 
the  sum  of  eleven  hundred  and  twenty-nine  dol- 
lars and  ninety-three  cents,  to  be  paid  to  the  said 
Linthicum  in  full,  for  all  expenses  and  damages 
sustained  by  him,  in  consequence  of  not  leaving 
him  in  quiet  possession  of  the  house,  at  the  cor- 
ner of  Bridge  and  High  streets,  in  Georgetown, 
(the  demised  premises,)  for  the  full  term  of  the 
lease  for  five  years.  Any  arrearof  rent  due  from 
Linthicum,  to  be  paitl  by  him."'  Signed  by  all 
the  referees.  Judgment  was  given  by  the  cir- 
cuit court,  for  the  full  amount  of  the  award  so 
made,  and  costs.  By  the  court :  The  articles 
purport  to  be  made  by  Lutz,  and  to  be  sealed  by 
him  ;  and  not  to  be  made  and  sealed  by  his  prin- 
cipal. The  description  of  himself,  as  agent,  does 
not,  under  .such  circumstances,  exclude  his  per- 
sonal responsibility.  But  this  very  liability  was 
necessarily  submitted  to  the  referees,  and  came 
within  the  scope  of  their  award.  Lutz  \.  Lin- 
thicum, 8  Peters,  165. 

38.  It  was  objected  to  the  award  that  it  was 
uncertain,  not  mutual  and  final ;  that  it  does  not 
state  whether  the  money  is  to  be  paid  by  Lutz, 
or  the  executors  of  M'Piierson  ;  that  it  docs  not 
find  the  arrears  of  rent  due,  and  to  whom  due; 
that  it  does  not  appear  to  be  an  award  in  the 
cause;  that  the  award  and  the  proceedings 
thereon  are  not  according  to  the  lav.s  of  Mar)'- 
lantl  ;  that  the  apjjoiiitment  of  the  third  referee 
ought  not  to  have  been  made,  until  after  the 
other  two  referees  had  met  and  heard  the  cause, 
and  disagreed  thereon.  The  court  held  all  these 
objections  invalid.     Ibid. 

39.  Without  question,  due  notice  should  be 
given  to  the  parties  of  the  time  and  place  for 
hearing  the  caiise,  by  the  referees;  and  if  the 
award  was  made  without  such  notice,  it  ought, 
upon  the  plainest  principles  of  justice,  to  be  .set 
aside.  But  it  is  by  no  means  necessary  that  it 
should  appear  upon  the  face  of  the  award  that 
such  notice  was  given.     There  is  no  statute  of 
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Maryland,  whose  laws  govern  in  this  part  of  the 
district,  which  requires  such  facts  to  be  set  forth 
in  the  award.  If  no  notice  is  in  fact  given,  and 
no  due  hearing  had,  the  proper  mode  is  to  bring 
such  facts,  not  appearing  on  the  face  of  the 
award,  before  the  court,  upon  affidavit  and  mo- 
tion to  set  aside  the  award.  But,  prima  facie, 
the  award  is  to  be  taken  to  have  been  regularly 
made,  where  there  is  nothing  on  its  face  to  im- 
peach it.     Ibid. 

40.  The  statute  of  Maryland  requires  that 
notice  of  an  award  shall  be  given  to  the  party 
against  whom  it  is  made,  by  service  of  a  copy, 
three  days  before  judgment  is  moved  ;  and  judg- 
ment is  not  to  be  entered  but  on  motion  and  di- 
rection of  the  court.  It  was  alleged  that  a  copy 
of  the  award  was  not  delivered.  By  the  court : 
How  that  may  have  been^  we  have  no  means  of 
knowing,  for  nothing  appears  upon  the  record 
respecting  it ;  and  there  is  no  ground  to  say  that 
it  ought  to  constitute  any  part  of  the  record,  or 
that  it  is  properly  assignable  as  error.  It  is 
matter  purely  collateral,  and  in  pais.  If  no  such 
copy  had  been  delivered,  the  proper  remedy 
would  have  been  to  take  the  objection  in  the 
court  below  upon  the  motion  for  judgment,  or  to 
set  aside  the  judgment  for  irregularity,  if  there 
had  been  no  waiver,  or  no  opportunity  to  make 
the  objections  before  judgment.  But  in  the  pre- 
sent case,  sufficient  does  appear  upon  the  record 
to  show  that  the  party  had  full  opportunity  to 
avail  himself  of  all  his  legal  rights  in  the  court 
below.  The  cause  was  referred  at  November 
term,  1832-  pending  the  term,  to  wit,  on  the 
ISlh  of  January,  1833,  the  award  was  filed  in 
court:  the  cause  was  then  continued  until  the 
ne.xt  term,  viz.,  the  fourth  jNIonday  in  March, 
1833;  at  which  time  the  parties  appeared  by 
their  attorneys,  and  upon  motion,  and  after  argu- 
ment of  counsel,  judgment  was  entered.  We 
are  bound  to  presume,  in  the  absence  of  all  evi- 
dence to  the  contrary,  that  all  things  were  right- 
fully and  regularly  done  by  the  court,  and  that 
the  parties  were  fully  heard  upon  all  the  matters 
properly  in  judgment.     Ibid. 

4.  Exceptions  to  an  Award. 

41.  Where  exceptions  have  been  filed  in  due 
time  to  the  report  of  referees,  the  court  will. 
upon  good  cause  .shown,  permit  an  additional 
exception  to  be  filed  after  the  four  days,  although 
the  filing  of  exceptions  in  the  first  instance  would 
not  be  allowed  after  that  period.  Thellusson  v. 
Crammond,  1  Wash.  C.  C.  R.  319. 

42.  A  bill  in  equity  to  set  aside  the  report  of 
referees,  will  not  be  sustained,  where  the  grounds 
assigned  are  such  as  would  have  been  open  to 
the  partv  at  law.  by  filins:  exceptions  to  the  re- 
port.    Hurst  V.  Hurst,  2  Wash.  C.  C.  R.  127. 

43.  Where  referees  make  a  plain  mistake  in 
a  matter  of  law,  it  constitutes  a  valid  objection 
to  iheir  report.  Kelly  v.  Johnson  et  al..  3  Wash. 
C.  C.  R.  43. 

44.  Where  claims  against  a  party,  both  in  his 
own  right,  and  in  a  representative  character,  are 
submitted  to  the  award  of  arbitiators,  it  is  a 
valid  objection  to  the  award,  that  it  does  not  dis- 
tinguish precisely  between  moneys  which  are  to 


be  paid  by  him  in  his  representative  chaiacter, 
and  those  for  which  he  is  personally  bound. 
Lyle  et  al.v.  Rodgers,  5  Wheat.  394;  4  Cond. 
Rep.  702. 

45.  If,  however,  referees  mean  to  decide  ac- 
cording to  law,  and  mistake  and  refer  it  to  the 
court  to  review  their  decision,  as,  in  all  cases 
where  they  specially  state  the  principles  on 
which  they  have  acted,  they  are  presumed  to  do  ; 
in  such  cases  the  court  will  set  aside  the  award  ; 
for  it  is  not  the  award  which  the  referees  meant  to 
make,  and  they  acted  under  a  mistake.     Ibid. 

46.  Although  an  attorney  at  law  has  no  right 
to  make  a  compromise,  yet  a  court  will  be  dis- 
inclined to  disturb  one  which  was  not  so  unrea- 
sonable in  itself  as  to  be  disclaimed  against  by 
all,  and  to  create  an  impression  that  the  judg- 
ment of  the  attorney  has  been  imposed  upon,  or 
not  fairly  exercised.  But  where  the  sacrifice  is 
such  as  to  leave  it  scarcely  possible  that,  with  a 
full  knowledge  of  every  circumstance,  such  a 
compromise  could  be  fairly  made,  there  can 
be  no  hesitation  in  saying  that  the  compromise, 
being  unauthorized,  and  being  therefore  in  itself 
void,  ought  not  to  bind  the  injured  party.  Though 
it  may  assume  the  form  of  an  award,  or  a  judg- 
ment at  law,  the  injured  party  ought  to  be  re- 
lieved against  it.  Holkcr  v.  Parker,  7  Cranch, 
436;  2  Cond.  Rep.  506. 

5.  Performance  and  Enforcing  an  Award. 

47.  Equity  either  enforces  an  award  as  it  is 
matle,  or  sets  it  aside,  if  defective;  it  does  not 
confirm  the  award  so  far  as  it  extends,  and  sup- 
ply omissions  by  a  decree.  Pcisch  v.  Ware  et 
al.,  4  Cranch,  347;  2  Cond.  Rep.  137. 

48.  Courts  of  equity  have  jurisdiction  to  en- 
force specific  performance  of  an  award  respect- 
ing real  estate.  But  he  who  seeks  performance, 
must  show  a  readiness  to  perform  all  the  award 
on  his  part.  Green  v.  Darley,  5  Mason's  C.  C. 
R.  201. 

49.  After  a  long  delay,  and  laches,  a  court  of 
equity  will  not  decree  a  specific  performance  of 
an  award,  especially  where  there  has  been  a 
material  change  of  circumstances,  and  injury  to 
the  other  party.     Ibid. 

50.  A  fortiori,  it  will  not  decree  it  against  pur- 
chasers, even  with  notice,  if  their  vendee  is  dead 
and  insolvent,  so  that  there  can  be  no  remedy 
over.     Ibid. 

51.  Query,  If  an  award  respecting  real  pro- 
perty is  required  to  be  registered  by  the  laws 
of  Massachusetts'?     Ibid. 


ARGUMENT  OF  A  CAUSE. 

1.  The  supreme  court  will  not  compel  a  cause 
to  be  he-ard,  unless  the  citation  has  been  served 
thirty  days  before  the  first  day  of  the  term. 
Welsh  V.  Mandeville,  5  Cranch,  321;  2  Cond. 
Rep.  268. 

2.  Unless  statements  of  the  case  are  furnished 
to  the  supreme  court,  pursuant  to  their  rules,  the 
causes  will  be  either  dismissed  or  continued. 
Peyton  V.Brooke,  3  Cranch,  92;  1  Cond.  Rep. 
464. 
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3.  If  the  appellant's  counsel  neglect  to  furnish 
the  supreme  court  with  a  slatennent  of  the  points, 
pursuant  to  the  rule  of  the  court,  the  appeal 
will  be  dismissed.  The  Catharine  v.  U.  S.,  7 
Cranch,  99. 

4.  The  supreme  court  will  not  rehear  a  cause 
after  the  term  in  which  it  is  decided.  Anony- 
mous, 7  Cranch,  1. 

5.  The  supreme  court  will  not  hear  more  than 
two  counsel  on  one  side,  whatever  may  be  the 
number  of  points  in  the  cause.     Ibid. 

6.  The  rule  that  but  two  counsel  shall  be 
heard,  has  been  dispensed  with  in  a  cause  of 
great  public  importance,  where  the  sovereign 
rights  of  the  United  States  and  a  state  were  in- 
volved, and  the  government  of  the  United  States 
had  directed  the  attorney-general  to  appear  for 
one  of  the  parties.  M'-CuUoch  v.  State  of  Mary- 
land. 4  Wheat.  316,  322  ;  4  Cond.  Rep.  466. 

7.  It  is  too  late  to  grant  a  rehearing  in  a  cause, 
after  it  has  been  remitted  to  the  court  below,  to 
carry  into  eflfect  the  decree  of  the  supreme  court, 
accordmg  to  its  mandate ;  and  a  subsequent  ap- 
peal from  the  circuit  court,  for  supposed  error  in 
carrying  into  effect  such  mandate,  brings  up  only 
the  proceedings  subsequent  to  such  mandate, 
and  does  not  authorize  an  inquiry  into  the  merits 
of  the  original  decree.  Brotudcr  v.  M'' Arthur, 
7  Wheat.  58;  5  Cond.  Rep.  236. 

8.  Whatever  had  been  formally  before  the 
court,  and  disposed  of  by  the  decree,  is  consi- 
dered as  finally  disposed  of.  But  upon  all  pro- 
ceedings to  carry  into  effect  the  decree  of  the 
court,  the  original  proceedings  are  always  before 
the  court,  so  far  as  they  are  necessary  to  deter- 
mine any  new  points  or  rights  in  controversy 
between  the  parties,  which  were  not  terminated 
by  the  original  decree.     Ibid. 

9.  The  court  are  not  bound  to  notice  in  the 
charge  to  the  jury  a  point  of  law  embraced  in 
the  argument,  unless  their  opinion  upon  it  was 
explicitly  required.  U.  S.  v.  Fourteen  Packagesj 
1  Gilpin's  D.  C.  R.  252. 


ARGUMENTATIVENESS  IN  PLEADING. 

The  bill  asserted  notice  in  the  defendant  of 
an  alleged  fraud  ;  the  denial  of  the  plea  was, 
'•that  this  defendant  had  no  notice  of  any  title, 
claim,  or  demand  of  the  complainant,  or  of  any 
oThcr  person,  to  or  in  the  lands  so  purchased  by 
this  defendant,  as  aforesaid,  which  could  affect 
the  same,  or  any  of  them,  or  any  part  ther(>of." 
Held,  that  this  plea  is  argumentative  and  insuf- 
ficient. The  plea  should  expressly,  and  in  terms, 
denyyby  proper  averments,  notice  of  the  fiaud 
charged  in  the  bill.  Wood  v.  Mann,  1  Sumner's 
C.  C.  R.  506. 


ARKANSAS  TERRITORY. 

1.  Under  the  provisions  of  an  act  of  congress, 
passed  on  the  26th  May,  1824,  proceedings  were 
instituted  in  the  superior  court  of  the  territory 
of  Arkansas,  by  which  a  confirmation  was  claimed 
of  a  grant  of  land  alleged  to  have  been  made  to 


the  petitioner,  Sampeyreac,  by  the  Spanish  go- 
vernment, prior  to  the  cession  of  Louisiana  to 
the  United  States,  by  the  treaty  of  April  3,  1803. 
This  claim  was  opposed  by  the  district  attorney 
of  the  United  States;  and  the  court,  after  hear- 
ing evidence,  decreed  that  the  petitioner  reco- 
vered the  land  from  the  United  States.  After- 
wards, the  district  attorney  of  the  United  States, 
proceeding  on  the  authority  of  the  act  of  8th 
May,  1S30,  filed  a  bill  of  review,  founded  on  the 
allegation  that  the  original  decree  was  obtained 
by  fraud  and  surprise;  that  the  documents  pro- 
duced in  support  of  the  claim  of  Sampeyreac 
were  forged  ;  and  that  the  witnesses  who  had 
been  examined  to  sustain  the  same  were  per- 
jured. At  a  subsequent  term,  Steward  was  al- 
lowed to  become  a  defendant  to  the  bill  of  re- 
view, and  filed  an  answer,  in  which  the  fraud 
and  forgery  are  denied,  and  in  which  he  asserts 
that  if  the  same  were  committed,  he  is  ignorant 
thereof;  and  asserts  that  he  is  a  bona  fide  pur- 
chaser of  the  land  for  a  valuable  consideration, 
from  one  John  J.  Bowie,  who  conveyed  to  him 
the  claim  of  Sampeyreac  by  deed,  dated  about 
the  22(1  October,  1823.  On  a  final  hearing,  the 
court,  being  satisfied  of  the  forgery,  perjury,  and 
fraud,  reversed  the  original  decree.  Held,  that 
these  proceedings  were  legal,  and  were  author- 
ized by  the  act  of  the  5th  of  May,  1830.  Sam- 
peyreac ct  al.  V.  The  U.  S.,  7  Peters,  222. 

2.  Almost  every  law  providing  a  new  remedy, 
affects  and  operates  upon  causes  of  action  e.\ist- 
ing  at  the  time  the  law  is  passed.  The  law  of 
1830  is  in  no  respect  the  exercise  of  judicial 
powers;  it  only  organizes  a  tribunal  with  the 
powers  to  entertain  judicial  proceedings.  The 
act,  in  terms,  applies  to  bills  filed,  or  to  be  filed. 
Such  retrospective  effect  is  no  unusual  course 
in  laws  providing  new  remedies.     Ibid. 

3.  The  act  of  congress  of  1830  does  not  require 
that  all  the  technical  rules  in  the  ordinary  course 
of  chancery  proceedings  on  a  bill  of  review,  shall 
be  pursued  in  proceedings  instituted  under  the 
law.     Ibid. 


ARMY  OF  THE  UNITED  STATES. 

1.  The  adjutant  and  inspector-general  of  the 
army  of  the  United  States,  was  not  entitled  to 
double  rations,  from  the  30th  September,  1818, 
to  the  31st  May,  1821.  Parker  v.  The  United 
States,  1  Peters,  296. 

2.  The  president  of  the  United  States  has  a 
discretionary  power  to  allow  such  additional 
number  of  rations,  to  officers  commanding  at 
separate  posts,  as  he  maj-  think  just,  having  re- 
spect to  trie  special  circumstances  of  each  post. 
The  law  granting  this  authority  is  not  impera- 
tive; and  in  the  exercise  of  his  discretion,  the 
president  may  allow  or  refuse  to  allow  additional 
rations,  as  in  his  opinion  he  may  deem  proper. 
Ibid. 

3.  The  secretary  of  war,  as  the  legitimate 
organ  of  the  president,  under  a  general  authority 
from  him,  may  exercise  the  power,  and  make 
the  allowance,  to  officers  having  a  separate 
command.     Ibid. 


ARREST. 
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4.  No  officer  is  entitled  to  the  additional  al- 
lowance, unless  he  be  a  connmandant  at  a  sepa- 
rate post ;  and  then  the  claim  must  be  sanctioned 
by  the  executive.  The  allowance  cannot  be 
made  to  more  than  one  officer  at  the  same  sta- 
tion.    Ibid. 

5.  In  the  discharge  of  his  ordinary  duties,  the 
adjutant  and  inspector-general  has  no  distinct 
command;  his  duties  consist  in  details  of  ser- 
vice, and  not  m  active  military  command.    Ibid. 

6.  An  officer  may  be  said  to  command  at  a 
separate  post,  wiien  he  is  out  of  the  reach  of  the 
orders  of  the  commander-in-chief,  or  of  a  supe- 
rior officer,  in  command  in  the  neighbourhood. 
He  must  then  issue  the  necessary  orders  to  the 
troops  under  his  command,  it  being  impossible 
to  receive  them  from  a  superior  officer.     Ibid. 

7.  The  general  order  of  the  war  department, 
of  the  16th  March,  1816,  directing  double  ra- 
tions to  be  allowed  to  officers  commanding  mili- 
tary departments,  is  construed  to  relate  to  the 
geographical  sections  of  country  into  which  the 
two  divisions  of  the  army  are  divided,  and  which 
were  denominated  "departments,"  and  intended 
to  designate  the  extent  of  actual  command  given 
to  the  officer  commanding  each  department  :  it 
does  not  relate  to  the  law  of  the  3d  of  March, 
1813,  •'  for  the  better  organization  of  the  general 
staff  of  the  army."     Ibid. 

8.  The  duties  and  powers  of  a  military  officer 
of  the  United  States  are  regulated  by  law,  and 
the  court  will  determine  on  those  powers,  look- 
ing to  the  laws  which  regulate  them.  U.  S.  v. 
Willard,  I  Paine's  C.  C.  R.  539. 

9.  IMoneys  were  advanced  to  a  militia  pay- 
master, when  in  the  service  of  the  United  States, 
under  the  acts  of  congress  of  20th  January,  and 
3d  of  ]\Iarch,  1813,  and  charged  to  him  in  ac- 
count, under  the  words,  "pay  of  the  army." 
Held.  That  these  words  were  evidence  of  the 
appropriation,  out  of  which  the  advances  were 
made ;  but  that  such  advances  were  to  be  dis- 
bursed to  the  regular  troops,  excluding  the  mili- 
tia.    Ibid. 

10.  Congress  have  a  constitutional  right  to 
enlist  minors  in  the  navy  or  army,  without  the 
consent  of  their  parents.  U.  S.  v.  Bainbrids'e.  1 
Mason's  C.  C.  R.  71. 

11.  Under  the  navy  acts,  the  consent  of  the 
father  is  not  necessary  to  the  valid  enlistment 
of  boys  in  the  service.     Ibid. 

12.  An  action  was  brought  by  the  United 
States  against  captain  Eliason,  for  a  balance  due 
by  him  as  disbursing  officer  at  Fortress  Calhoun. 
The  defendant  claimed  an  allowance  as  com- 
missions on  the  disbursement  of  large  sums  of 
money  under  the  orders  of  the  war  department 
in  1834,  and  the  years  included  up  to  1838,  un- 
der the  regulations  of  the  war  department,  con- 
tained in  the  army  regulations  printed  in  1821, 
"at  the  rate  of  two  dollars  per  diem,  during  the 
continuance  of  such  disbursements,  provided  the 
whole  amount  of  emoluments  shall  not  exceed 
two  and  a  half  per  cent,  on  the  sum  expended." 
The  United  States  v.  Eliason,  Administratrix,  16 
Peters,  291. 

13.  By  a  subsequent  rea-ulation  of  the  war 
department  of  14th  March,  1835,  adopted  in  con- 


sequence of  the  provisions  of  an  act  of  congress 
of  3d  March,  1835,  all  extra  compensation  of 
every  kind,  for  which  provision  had  not  been 
made  by  law,  was  disallowed.  The  defendant 
intestate  claimed  that  the  provisions  of  the  act 
of  INIarch  3d,  1835,  were  applicable  only  to  the 
disbursing  of  public  money  appropriated  by  law 
during  the  session  of  congress  in  which  that  act 
was  passed.  Held,  That  the  order  of  the  war 
tiepartment  of  14th  March,  1835,  took  away  all 
right  to  the  extra  allowances  claimed  under  the 
prior  army  regulations.     Ibid. 

14.  The  power  of  the  executive  to  establish 
rules  and  regulations  for  the  government  of  the 
army  is  imdoubted.  The  power  to  establish. 
necessarily  implies  the  power  to  modify  or  to 
repeal,  or  to  create  anew.  The  secretary  of  war 
is  the  regular  constitutional  organ  of  the  president 
for  the  administration  of  the  military  establish- 
ment of  the  nation  :  and  rules  and  orders,  pub- 
licly promulgated  through  him,  must  be  received 
as  the  acts  of  the  executive,  and  as  such  are 
binding  upon  all  within  the  sphere  of  his  legal 
and  constitutional  authority.     Ibid. 

See  Commission  by  Brevet. 


ARREST. 


1.  An  arre.st  cannot  be  made  of  a  person  at- 
tending court  as  a  party,  or  as  a  witness.  Blight's 
Ex'r.  V.  Ashley,  1  Peters'  C.  C.  R.  41. 

2.  It  is  not  a  contempt  of  court  to  .serve  a  per- 
son with  a  summons,  while  attending  at  the  place 
where  the  court  is  held,  as  a  party  in  a  cause,  or 
as  a  witness.     Ibid. 

3.  It  is  a  contempt  of  court  to  serve  process, 
either  of  summons  or  capias,  in  the  actual  oi 
constructive  presence  of  the  court.     Ibid. 

4.  An  arrest  is  the  taking,  seizing,  or  detain- 
ing the  person  of  another,  touching  or  putting- 
hands  upon  him  in  the  execution  of  process;  or 
any  act  indicating  an  intention  to  arrest.  U.  S.  v. 
Bcnncr,  1  Baldwin's  C.  C.  R.  239. 

5.  Where  a  man  enters  special  bail  for  the 
appearance  of  a  defendant  in  a  civil  action,  he 
may  seize  his  person  at  his  pleasure,  and  com- 
mit him  to  prison ;  or  if  the  principal  escapes, 
the  bail  may  pursue  him  to  another  state,  and 
bring  him  back  by  the  use  of  all  necessary  force 
and  means  of  preventing  escape.  Johnson  v. 
Tompkins  et  al.,  1  Baldwin's  C.  C.  R.  578. 

6.  If  the  slave  absconds,  the  master  may  pur- 
sue him  into  another  state  and  retake  him,  and 
may  bind  or  secure  him  in  any  other  way  to 
prevent  his  second  escape ;  he  may  arrest  him 
by  the  use  of  as  much  force  as  is  necessary  to 
effect  his  reclamation.  He  may  enter  peacefully 
on  the  property  or  in  the  house  of  another,  taking 
care  to  commit  no  breach  of  the  peace  against 
those  persons.  But  it  is  no  breach  of  the  peace 
to  use  as  much  force  or  coercion  towards  the 
fugitive  as  suffices  for  his  security;  as  without 
such  force,  no  slave  could  be  retaken  without 
his  consent.  The  master  may  also  use  every 
art,  device,  or  stratagem,  to  decoy  the  slave  into 
his  power.  Odious  as  those  terms  may  be  iis 
their  application  to  an  unlawful  act.  they  ought 
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Arrest  of  Judgment. — Assault  anJ  Battery. 


to  be  con^klered  as  far  otherwise,  when  used  for  j       15.  There  is  no  principle  of  national  law,  nor 
a  lawful  purpose.     Ibul.  any  word  in  the  act  of  congress,  which  justifies 

7.  If  an  arrest   is   made  without  a  warrant  i  the  arrest  of  a  minister  who  waives  the  privilege 
fi-orn  a  proper  officer,   the  person  making  the  i  of  the  diplomatic  character.     Ibid. 

arrest  is  liable  to  damages  to  the  party  arrested.         16.  To  subject  an  officer  to  indictment,  who, 

if  he  is  innocent  of  the  ofTence  with  which  he  is  \  under  a  warrant,  arrests  a  diplomatic  person,  it 

c 

iho  .  . 

honestly  believed  the  other  guilty 

was  ground  for  suspicion,  or  probable  cause  for 

the  arrest,  he  is  liable  for  an  action  for  the  arrest. 

unless  actual  guilt  appears.     Ibtd. 

8.  If  a  lawful  warrant  is  directed  to  an  officer 
or  a  private  person,  and  he  does  not  exceed  or 


harged,  and  for  which  he  has  been  arrested,  is  not  necessary  to  prove  that  he  knew  the  per- 
lioueh  the  person  arresting  him  may  have  |  son  to  be  a  minister  at  the  time  of  the  arrest, 
loneltlv  believed  the  other  guilty  :  though  there    The  law  iloes  not  make  knowledge  an  ingredient 


in  the  oiTence.     Jbid. 


abuse  the  authority  it  confers,  he  is  liable  to  no 
action,  though  the  person  described  in  the  war- 
rant, and  arrested,  is  wholly  innocent  of  the 
oilence  charged ;  so  tliat  while  innocent  men  are 
protected  from  arrests  by  officers  or  private  per- 
sons on  their  own  authority,  the  latter  are  equally 
protected  in  the  e.\ecution  of  lawful  process. 
The  same  rule  applies  to  a  person  arrested  as  a 
slave.     Ibid.  481. 

9.  In  the  case  of  an  indictment  for  resisting 
the  marshal  of  the  United  States,  in  the  e.xeou- 
lion  of  a  warrant  issued  by  the  judge  of  the  dis- 
trict court  of  the  United  States,  the  court  said  : 
the  22d  section  of  the  act  of  congress,  passed  on 
the  30th  day  of  April,  1790,  for  the  punishment 
of  certain  crimes,  included  every  species  of  pro- 
cess, legal  and  judicial,  whether  issued  by  the 
court  in  session,  or  by  a  judge  or  magistrate, 
acting  in  that  capacity  out  of  court,  in  the  e.xecu- 
tion  of  the  laws  of  the  United  States.  The  U.  S.  v. 
LuJcens,  3  Wash.  C.  C.  K.  335. 

10.  On  a  count  in  the  indictment  for  resisting 
the  officer  of  the  United  States,  it  is  necessary 
that  the  person  resisting  should  use  or  threaten 
violence.     Ibid. 

11.  A  party  to  a  cause  depending  for  a  trial, 
is  privileged  from  arrest,  during  the  continuance 
of  the  court  at  which  the  trial  will  take  place; 
Ex  parte  Hurst,  1  Wash.  C.  C.  R.  1S6. 

12.  The  privilege  extends,  not  only  to  prevent 
his  arrest  when  attending  the  court  and  when 
coming  to  and  returning  from  it,  but  while  he  is 
at  his  lodgings.     Ibid. 

13.  The  privileges  of  a  foreign  minister,  which 
exempt  him  from  arrest,  are  not  personal,  nor  is 
their  violation  punished  as  an  injury  to  himself; 
if  the  immunity  from  arrest  is  the  privil.-ge  of 
ike  sovereign  who  sends  him,  the  injury  is  done 
to  him  in  the  person  of  his  lepresentative.  Tin- 
laws  of  nations  protect  tlie  mini.ster,  that  he  may 
not  be  obstructed  in  tin?  business  of  hismi.ssion; 
his  person  is  as  inviolable  as  that  of  hi.s  sovereign, 
witliij^  whose  territory  he  is  presumed  to  reside. 
The  UiiiUd  Stales  v.  Bcnnci,  1  Baldwin's  C.  C.  K. 
240. 

14.  The  general  law  of  all  nations,  as  well  as 
the  mnnicij)al  laws  bi  each,  exempt  minisleis 
from  ail  jurisiliclion  or  control  over  their  persons, 
a.H  long  as  their  representative  character  is  re- 
cognised by  the  govenimenl  wliich  .siiids  or 
receives  them  ;  if  tln-y  exercise  the  fniiclions  of 
ministers  or  retain  that  chaiacler,  tln-ir  exemp- 
iions  attach  to  then  oliice,  whether  llicy  claim 
them  or  not.     Ibid. 


ARREST  OF  JUDGMENT. 

1.  Where  the  declaration  in  ejectment  was 
right,  and  that  which  had  been  served  on  the 
tenant  in  possession  was  wrongly  entitled,  the 
defendant  having  entered  a  plea  to  the  ileclara- 
tion  against  him,  the  court  refused  to  arrest  the 
judgment.  Hmdekooper  v.  Burrows,  1  Wash.  C. 
C.  R.  257. 

2.  An  averment  that  the  defendant  harboured 
and  concealed  fugitives  from  labour,  after  notice 
that  they  were  such  fugitives,  is  sutficient.  Jones 
V.  Vanzandt,  2  M'Lean,  C.  C.  R.  612. 

8.  The  word  escaped  being  used  in  the  act 
of  congress,  is  the  most  appropriate  term  to  be 
used  in  the  declaration ;  but  any  word  of  equal 
import  will  be  sufficient.     Ibid. 

4.  An  averment  that  the  slaves  •'  escaped  from 
the  state  of  Kentucky,  and  came  to  the  defend- 
ant, at  Hamilton  county,  in  the  county  and  dis- 
trict aforesaid,"  refers  to  the  state  and  district 
last  above  named,  unless  the  contrary  be  clearly 
shown.     Ibid. 

5.  A  declaration  founded  upon  a  statute,  must 
conclude  against  the  form  of  the  statute.    Ibid. 


ASSAULT  AND  BATTERY. 

1.  An  assault  is  an  ofl'er  to  strike,  beat,  or 
commit  an  act  of  violence  on  the  person  of  an- 
other, without  actually  doing  it.  or  touching  his 
person.  A  battery  is  the  touching  or  commission 
of  any  actual  violence  on  the  person  of  another, 
in  a  rude  and  angry  manner.  Johnson  v.  Tomp- 
kins el  al,  1  Baldwin's  C.  C.  R.  600. 

2.  An  assault  is  an  otfer  or  an  attempt  to  do  a 
corporal  injury  to  another,  as  by  striking  at  him 
with  the  hand,  or  a  stick,  or  .shaking  the  list  at 
him,  or  pre.sonting  a  gun  or  other  weapon  within 
such  di.'^lance  as  that  a  hurt  might  be  given,  or 
drawing  a  sword  and  brandishing  it  in  a  me- 
nacing manner:  each  of  these  acts  to  be  done 
with  intent  to  do  some  corporal  hurl  to  another. 
United  States  v.  Hand,  2  Wash.  C.  C.  R.  435. 

3.  Per  Mr.  Justice  Washington.  It  was  ar- 
gued by  the  counsel  for  the  defendant,  that  to 
constitute  an  assault,  it  must  be  accompaiiioil 
by  some  act  of  violence.  Tlie  mere  taking  hoUl 
of  the  coat,  or  laying  the  ham!  gently  on  the 
person  of  another,  it  is  said,  dot-s  not  amount 
to  the  offence.  It  is  very  true,  lhe.se  acts  may 
bo  done  innocently,  without  olfeiuling  the  law. 
If  done  in  friendship,  and  for  a  benevolent  pur- 
po.se,  the  act  would  certainly  not  amount  to  an 

,  assault.    But  these  acts,  if  done  in  anger,  or  in  a 
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rude  and  insolent  manner,  or  with  a  view  to 
hostility,  amount  not  only  to  an  assault  but  to  a 
battery.  Even  striking  at  a  person,  though  no 
blow  be  inflicted,  or  raising  the  arm  to  strike,  or 
holding  up  one's  fist  at  him,  if  done  in  anger  or 
in  a  menacing  manner,  are  considered  by  the 
law  assaults.  United  Slates  v.  Ortefra,  4  Wash. 
C.  C.  R.  .534. 

4.  In  the  case  of  Charles  Tredwell,  appellant, 
V.  Harry  Joseph,  appellee,  1  Sumner's  Reports, 
390,  the  circuit  court  affirmed,  on  appeal,  the 
decree  of  the  district  judne  of  the  district  court 
of  the  United  States  of  Massachusetts  district, 
giving  damages  for  a  wrongful  assault  of  a  sea- 
man, and  imprisonment.  1  Sumner's  C.  C.  R. 
390. 

5.  In  an  action  of  assault  and  battery  to  which 
the  general  issue  is  pleaded,  the  defendant  may 
give  in  evidence  his  state  of  mind,  caused  by  an 
e.vcitement  or  provocation  so  recent  or  immediate 
as  not  to  allow  the  blood  to  cool.  Churchman 
V.  Waddell  1  Baldwin's  C.  C.  R.  58,  59. 

6.  The  legal  effect  of  such  evidence  is  not  to 
excuse  the  defendant  from  paying  compensatory 
damages,  but  will  e.xcuse  his  paying  such  as  are 
exemplary.     Ibid. 

7.  If  the  alleged  provocation  is  a  previous 
assault  and  battery  of  the  son  of  the  defendant, 
evidence  of  the  transaction  is  not  admissible  ; 
but  the  defendant  may  give  in  evidence  the 
appearance  of  the  son,  and  the  account  he  gave 
to  the  defendant  when  he  first  saw  him,  so  as  to 
enable  the  jury  to  decide  on  the  cause  and  ex- 
tent of  the  provocation.     Ibid. 


ASSESSMENT. 

1.  Under  the  act  of  the  legislature  of  Virginia, 
of  December  22,  1794,  property  pledged  to  the 
Mutual  Insurance  Society,  continues  liable  for 
assessments  on  account  of  the  losses  insured 
against,  in  the  hands  of  a  bona  fide  purchaser, 
without  notice,  although  the  property  has  become 
part  of  the  District  of  Columbia.  Mutual  As- 
surance Society  v.  Watts,  1  Wheat.  279  :  3  Cond. 
Rep.  570. 

2.  By  the  laws  of  Louisiana,  questions  of  fact 
in  civil  causes,  are  tried  by  a  court,  unless  either 
of  the  parties  demands  a  jury:  in  an  action  of 
debt  on  a  judgment,  the  interest  on  the  original 
judgment  may  be  computed  and  make  part  of 
the  judgnient  in  Louisiana,  without  a  writ  of  in- 
quiry, or  the  intervention  of  a  jury.  Blayhew  v. 
Thatcher  et  al,  6  Wheat.  129;   5  Cond.  Rep.  34. 

3.  An  action  was  brought  in  the  circuit  court 
for  the  district  of  Rhode  Island,  on  certain  bills 
of  exchange,  drawn  by  the  defendants  B,  &  F., 
and  endorsed  to  the  plaintifT  B.  H.  Subsequently 
to  the  service  of  the  original  writ,  the  defendant 
F.  died  ;  the  other  defendant  B.  came  into  court, 
and  after  suggesting  the  death  of  F.,  pleaded 
the  general  issue;  and  the  plaintiff  having  like- 
wise suggested  the  death  of  F.,  prayed  judcmenf 
against  J.  B.  the  surviving  defendant.  "There 
was  joinder  m  issue,  continuance  or  other  plead- 
ing; but  immediately  after  the  above  prayed- 
for  judgment,  the  record  proceeded  as  follows :" 
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And  the  said  J.  B.  made  default,  whereupon  this 
case  being  submitted  to  the  court,  and  the  court 
having  fully  heard  the  parties  by  their  counsel, 
and  mature  deliberation  being  thereon  had,  it 
is  considered  by  the  court,  now  here,  that  the 
said  B.  H.  do  recover  against  the  said  J.  B.,  the 
surviving  partner,  as  aforesaid,  the  sum  of 
thirty-four  thousand  four  hundred  and  fifty-five 
dollars  and  twenty-seven  cents  damages,  and 
the  costs  of  suit  taxed  at  sixteen  dollars  and 
fifty-two  cents.  To  the  record  of  this  judgment, 
the  following  memorandum  was  annexed!  Nota 
Bene — The  above  sum  as  ordered  by  the  court, 
includes  the  principal  and  interest,  from,  &c., 
and  twenty-nine  dollars  and  twenty-two  cents, 
charges  of  protest.  Held,  that  under  the  laws 
and  the  practice  of  the  courts  of  Rhode  Island, 
this  judgment  was  legal.  Brown  v.  Van  Braam\ 
3  Dall.  344. 

4.  By  the  laws  and  practice  of  Rhode  Island, 
where  judgment  is  entered  by  default,  discon- 
tinuance, nihil  dicit,  non  sum  informatus,  or  on 
demurrer,  the  damages  may  be  inquired  into, 
and  assessed  by  the  court  or  by  a  writ  of  in- 
quirj',  at  the  discretion  of  the  court;  and  where 
neither  party  demands  a  writ  of  inquiry,  the  re- 
cord is  made  up  as  above.     Ibid. 

5.  By  the  laws  and  practice  of  Rhode  Island, 
the  non-attendance  of  the  party  after  plea 
pleaded,  and  before  trial,  is  considered  as  a  de- 
fault ;  and  the  court  proceed  to  enter  judgment 
against  him  and  to  assess  the  damages,  without 
the  intervention  of  a  jury.     Ibid. 

6.  Where,  by  the  state  laws  and  practice, 
upon  a  default,  damages  may  be  assessed  for  the 
plaintifT  by  the  court ;  the  circuit  court  ma)-, 
under  the  34th  section  of  the  judiciary  act  of 
1789,  ch.  20,  adopt  the  like  practice.     Ibid. 

7.  Where  the  action  is  brought  for  a  sum  cer- 
tain, or  which  maybe  made  certain  by  computa- 
tion, as  on  a  bill  of  exchange,  judgment  for  the 
damages  may  be  entered  up  by  the  court,  with- 
out a  writ  of  inquiry.  Renner  v.  Marshall,  1 
Wheat.  215;  3  Cond.  Rep.  546. 

8.  An  agreement  on  the  record  in  the  court 
below,  stating  the  damages  to  be  allowed  on 
certain  alternatives,  will  not  be  regarded  by  the 
supreme  court  on  a  writ  of  error,  but  the  court 
will  -award  a  venire  facias  de  novo,  to  assess 
them.  Lanusse  v.  Barker,  3  Wheat.  101;-  4 
Cond.  Rep.  204. 


ASSETS. 


1.  During  the  pendency  of  a  suit  to  rescind  a 
contract  for  the  purchase  of  a  tract  of  land,  on  an 
allegation  that  there  had  been  a  fraudulent  mis- 
representation by  the  vendor,  it  was  agreed  that 
the  rents  and  profits  of  the  lands  should  be  re- 
ceived by  an  agent,  to  abide  the  event  of  the 
suit.  The  supreme  court  affirmed  the  decree 
of  the  circuit  court,  rescinding  the  contract,  ami 
ordering  the  part  of  the  purchase-money  paid  by 
the  purchaser,  repaid  to  him.  The  vendor  of  the 
land  died,  and  the  rents  and  profits  which  had 
been  received  by  the  agent,  were  adjudged  to 
be  assets  in  the  hands  of  his  executor,  who  had 
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been  the  receiver.     Boyce^s  Ex'rs.  v.  Grundy,  9 
Peters.  275. 

2.  Stock  held  by  a  trustee :  the  holder,  after 
an  assignment,  is  a  mere  trustee,  and  the  stock  is 
not  assets  in  the  hands  of  his  administrator  or  as- 
signee.   U.  S.v.  Cutts,  1  Sumner's  C.  C.  R.  133. 

3.  An  administrator  has  no  authority  to  sell 
au  estate  held  in  trust  for  other  purposes,  to  pay 
the  debts  of  the  intestate.  Robinson  v.  Codman, 
1  Sumner's  C.  C.  R.  121. 

4.  By  the  laws  of  Connecticut,  the  real  estate 
of  an  intestate  may  be  sold  for  the  payment  of 
debts,  where  there  is  a  deficiency  of  personal 
estate.  The  administrator,  by  virtue  of  his  ge- 
neral authority,  has  no  right  to  meddle  with  the 
real  estate,  but  derives  especial  authority  from  the 
order  of  the  court  of  probates,  which  possesses 
jurisdiction  to  direct  a  sale,  upon  a  proper  applica- 
tion, and  proof  of  the  deficiency  of  personal  assets. 
The  power  or  trust  conveys  no  estate  to  the  ad- 
ministrator. He  has  simply  an  authority;  and 
upon  the  sales  makes  a  conveyance  to  the  pur- 
chaser, to  whom  the  estate  passes,  upon  his  entry 
on  the  land,  by  operation  of  law,  so  that  he  is 
under  an  estate  of  inheritance.  Ricard  v.  Wil- 
liams,  7  Wheat.  59;  5  Cond.  Rep.  237. 

5.  An  administrator  is  not  liable  to  pay  inte- 
rest upon  assets  in  his  hands,  unless  under  spe- 
cial circumstances.  Dexter  v.  Arnold  et  ux.,  3 
Mason's  C.  C.  R.  284. 

6.  The  principle  of  marshalling  assets,  is  this : 
A  creditor  having  the  choice  of  two  funds,  ought 
to  exercise  his  right  of  election  in  such  a  manner 
as  not  to  injure  other  creditors,  who  can  resort  to 
one  only  of  those  funds;  but  if  he,  in  the  exercise 
of  his  legal  rights,  exhausts  that  to  which  alone 
other  creditors  can  resort,  equity  will  place  them 
in  his  situation,  so  far  as  he  has  applied  their 
funds  to  his  claim.  Ablon  v.  Munford,  1 
Brockenb.  C.  C.  R.  266. 

7.  In  the  application  of  this  principle,  simple 
contract  creditois  will  be  substituted  for  specialty 
creditors,  but  not  for  judgment  creditors:  that 
is.  the  simple  contract  creditors  cannot  charge 
the  lands  for  so  much  of  the  personal  funds  as 
has  been  applied  to  the  payment  of  debts  due 
by  judgments  obtained  against  the  ancestor. 
The  reason  is,  that  the  writ  of  elegit,  by  virtue 
of  which  the  land  is  charged  by  the  judgment 
against  the  ancestor,  does  not  issue  singly  against 
iiie  liuul,  but  against  all  the  chattels  (.save  o.ven 
and  beasts  of  the  plough);  and  if  the  chattels 
be  suiricient,  the  land  ought  not  to  be  extended. 
The  judjimeut  creditor,  therefore,  has  not  the 
election  between  two  funds  (as  the  specialty  cre- 
ditor has) ;  and  the  principle  on  which  assets  are 
marshalled  does  not  apply  to  the  ca.se.     Ibid. 

8.  Upon  this  principle  of  marshalling  assets, 
where  payments  have  been  made  by  an  executor, 
to  the  vendor  of  land  purchased  by  the  ancestor, 
and  not  conveyed  to  him,  the  lien  of  the  vendor 
will  bi-  marshalled.     Ilud. 

9.  A  bill  was  filed,  claiming  a  specific  per- 
formance of  an  alleged  contract  to  convey  a 
house  and  lot  in  Gi-orgetown,  for  the  benefit  of 
the  wife  of  the  complainant,  the  complainant 
having  expended  a  large  sum  of  money  in  im- 
proving the  piopeify,  in  the  expectation  that  it 


would  be  conveyed  as  required  by  the  bill.  The 
court,  not  considering  that  sufficient  evidence  of 
an  agreement  to  convey  the  property  was  given, 
ordered  that  the  property  should  be  sold,  and 
out  of  the  proceeds  that  the  advances  made  by 
the  complauumt  should  be  repaid.  The  property 
sold  for  a  sum  far  less  than  the  amount  expended. 
Held,  that  the  balance  unpaid  after  the  sale  was 
not  a  debt  due  by  the  estate  of  the  father  of  the 
wife,  and  could  not  be  claimed  of  his  representa- 
tives, the  estate  being  insolvent.  King  v.  Thomp- 
son et  al.,  13  Peters,  128. 

10.  The  Josefa  Segunda  was  condemned  for 
a  violation  of  the  laws  of  the  United  States, 
prohibiting  the  slave-trade;  and  by  a  decree, 
the  district  court  of  Louisiana  allowed  the  claim 
of  the  collector,  surveyor,  and  naval  officer,  who 
had  prosecuted  for  the  forfeiture,  to  a  portion  of 
the  proceeds  of  the  sale  of  the  property  con- 
demned. This  decree  was  afterwards  reverse'.!, 
and  the  whole  proceeds  adjudged  to  the  United 
States,  on  an  appeal  to  the  supreme  court.  Wil- 
liam Emerson,  the  surveyor,  afterwards  died ; 
and  in  1831,  congress  passed  an  act  for  the  re- 
lief of  the  collector,  the  heirs  of  William  Emer- 
son, and  the  heirs  of  the  naval  officer ;  under 
the  authority  of  which,  the  sums  which  had 
been  adjudged  to  those  officers,  and  which  had 
remained  in  the  district  court  of  Louisiana,  were, 
by  an  order  of  the  court,  paid  to  them  according 
to  the  provisions  of  the  law.  One  of  the  credit- 
ors of  William  Emerson  claimed  the  sum  so 
paid  to  his  legal  representatives,  as  assets  for 
the  payment  of  his  debt.  Held,  that  the  pay- 
ment made  by  order  of  the  district  court,  to  the 
minor  children  of  William  Emerson,  as  his  legal 
heir.s,  was  rightfully  made;  and  that  the  same 
cannot  be  considered  in  their  hands  as  assets  for 
the  payment  of  the  debts  of  their  father.  Emer- 
son\  Heirs  v.  Hall,  13  Peters,  409. 

11.  The  prosecution  of  the  Josefa  Segunda, 
by  the  officers  of  the  customs  of  Louisiana,  was 
not  done  under  the  authority  of  any  law,  or  by 
any  authority ;  and  these  acts  imposed  no  obli- 
gation, either  at  law  or  in  equity,  on  the  govern- 
ment to  compensate  them.  The  claim  for  those 
services  could  not  have  been  set  up  either  as  an 
equitable  or  a  legal  offset  to  any  demand  of  the 
government  against  them,  or  either  of  them; 
while,  under  the  rules  of  law,  any  specific  de- 
mand on  the  government  which  imposetl  on  it 
even  an  equitable  obligation,  might  be  set  up  as 
an  ofi'set.     Ibid. 

12.  Services  rendered  under  the  requirements 
of  law,  or  of  contract,  for  which  a  compensation 
is  fixed,  constitute  a  legal  demand  on  the  go- 
vernment. Services  rendered  uniler  an  author- 
ity which  is  casual,  or  hi  some  degree  discre- 
tionary, may  constitute  an  ecjuitable  claim.  No 
indiviilual  can  bc^  made  a  debtor  against  his  will. 
Voluntary  benefits  may  be  conferred  on  liim, 
which  may  excite  his  gratitude,  or  which,  in  the 
exercise  of  his  generosity,  he  may  suitably  re- 
ward ;  but  this  depends  on  his  own  volition.  It 
would  constitute  a  singular  item  under  the  law 
of  as.sets,  to  raise  a  charge  against  an  individual 
for  a  benefit  conferred  by  some  voluntary  act  of 
kindness.     Tiie  rule  is  the  same,  whether  the 
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benefit  be  conferred  on  the  government  or  an 
indivitliial.     Ibid. 

13.  A  claim  against  a  foreign  government  for 
spoliations  is  not  of  this  character;  the  demand 
in  such  a  case  is  founded  on  the  law  of  nations, 
and  the  obligation  is  perfect  on  the  ofTending 
government.     Ibid. 


ASSIGNEES  OF  BANKRUPTS. 

1.  The  assignees  of  a  bankrupt,  in  England, 
cannot  maintain  an  action  at  law  in  their  own 
name  against  a  debtor  of  a  bankrupt  in  Virginia ; 
and  the  action  is  only  maintainable  in  the  name 
of  the  bankrupt  himself.  Though  the  right  to 
personal  property  may  be  regulated  by  the  laws 
of  the  domicil,  as  in  the  case  of  the  bankrupt 
laws  of  England,  and  though  the  equitable  rights 
of  the  assignees  acquired  under  those  laws,  will 
be  respected  in  our  courts,  yet,  the  right  of  ac- 
tion must  be  regulated  by  the  law  of  the  forum 
in  which  the  suit  is  brought.  And  the  transfer 
of  a  bankrupt's  efTects,  in  England,  being  an  as- 
signment merely  by  operation  of  law,  and  not 
by  the  act  of  party,  is  not  such  an  assignment 
of  the  legal  title  to  the  assignees,  as  will  enable 
them  to  maintain  an  action  in  their  own  name, 
in  the  courts  of  Virginia.  Blane  v.  Dnunmond, 
1  Brockenb.  C.  C.  R.  62. 

2.  The  bankrupt  law  of  a  foreign  country, 
cannot  operate  a  legal  transfer  of  property  in  the 
United  States.  Harrison  v.  Sterry  et  al.,  5  Cranch. 
289;  2  Cond.  Rep.  260. 

3.  Upon  the  death  of  an  assignee,  under  the 
United  States'  bankrupt  law,  the  right  of  action 
for  debts  due  the  bankrupt's  estate,  vests  in  the 
executor  of  the  assignee.  Richards  v.  The  Alary- 
land  Ins.  Co.,  8  Cranch,  84;  3  Cond.  Rep.  45. 
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1.  General  Principles. 

1.  In  genera],  it  may  be  affirmed,  that  mere 
personal  torts,  which  die  with  the  party,  and  do 
not  survive  to  his  personal  representatives,  are 
incapable  of  passing  by  assignment;  and  that 
vested  rights,  ad  rem  and  in  re,  possibilities 
coupled  with  an  interest  and  claim,  growing  out 
of,  and  adhering  to  property,  may  pass  by  as- 
signment.    Comegys  etal.  v.  Vasse,  1  Peters.  213. 

2.  The  law  gives  to  the  act  of  abandonment 
to  underwriters,  when  accepted,  all  the  effects 
which  the  most  accurately  drawn  assignment 
would  accomplish.  The  underwriter  then  stands 
in  the  place  of  the  insured,  and  becomes  legally 
entitled  to  all  that  can  be  recovered  from  de- 
struction.    Ibid.  214. 

3.  It  is  clear,  that  the  right  to  compensation 
for  damages  and  injuries,  to  which  citizens  of 


the  United  States  were  entitled,  and  which, 
under  the  treaty  with  Spain,  were  to  be  the  sub- 
jects of  compensation,  passed  by  abandonment 
to  the  underwriters  upon  property  which  had 
been  seized  or  captured.     Ibid.  215. 

4.  The  right  to  compensation  from  Spain, 
held  under  abandonment  made  to  underwriters, 
and  accepted  by  them,  for  damages  and  in- 
juries, and  which  were  to  be  satisfied  under 
the  treaty,  by  the  United  States,  passed  to  the 
assignees  of  the  bankrupt,  who  held  such  rights 
by  the  provisions  of  the  bankrupt  law  of  the 
United  States,  passed  April  4,  1800.     Ibid.  219. 

5.  A  general  assignment  is  valid  for  actual 
liabilities,  as  well  as  for  debts  due,  if  the  parties 
so  intend.  Halscy  v.  Whitney,  4  Mason's  C.  C. 
R.  206. 

6.  One  partner  may  sign  and  seal  such  an  as- 
signment for  the  firm,  and  it  will  bind  the  part- 
nership as  a  release  of  the  debt.     Ibid. 

I .  A  patentee  of  an  invention  cannot  main- 
tain a  suit  after  he  has  made  an  assignment,  for 
any  violation  of  his  patent,  but  the  suit  must  be 
brought  by  the  assignee.  Herbert  v.  Adams,  4 
Mason's  C.  C.  R.  15. 

8.  An  assignment  made  before  the  patent  is 
obtained,  is  good,  and  binds  the  right  of  the 
patentee.     Ibid. 

9.  An  assignment  by  one  partner,  in  the  name 
of  the  firm,  of  the  partnership  effects  and  cre- 
dits, is  valid.  Harrison  \. Sterry  et  ah,  5  Cranch, 
289  ;  2  Cond.  Rep.  260. 

10.  Where  bills  of  lading  consign  the  property 
to  a  consignee,  for  sales  and  returns,  he  alone 
can  endorse  them,  so  as  to  convey  the  title.  But 
subject  to  such  an  endorsement  to  a  purchaser, 
the  consignor  may,  by  a  legal  conveyance,  as- 
sign a  legal  title  to  it,  so  as  to  be  good  against 
his  own  creditors.  D'' Wolf  v.  Harris,  4  Ma- 
son's C.  C.  R.  515. 

II.  A  parol  assignment  of  a  share  in  a  prize 
is  void.     Tlie  Dart,  1  Mason's  C.  C.  R.  4. 

12.  An  assignment  of  goods  at  sea,  and  their 
proceeds,  if  bona  fide,  is  sufficient  to  pass  the 
legal  title  to  the  goods,  and  also  to  the  proceeds ; 
so  that  replevin  will  lie  for  the  latter.  D'WoIf 
V.  Harris,  4  Mason's  C.  C.  R.  515. 

13.  An  assignment  of  goods  and- their  proceeds 
may,  in  point  of  law,  be  good,  though  given 
by  way  of  mortgage,  or  as  security  for  future 
advances.     Ibid. 

14.  An  endorsement  of  the  bill  of  lading  is 
not  nidispensable,  to  perfect  an  assignment  of 
goods  at  sea.  It  is  sufficient,  if  there  be  a  good 
assignment  of  the  property  by  a  conveyance, 
with  apt  words.     Ibid. 

15.  A  person,  who,  upon  receiving  an  assign- 
ment of  a  share  of  property,  for  the  security  of 
a  debt,  agrees  to  comply  with  the  contract  of  the 
assignor  with  a  joint  owner  of  the  property,  is 
bound  to  fulfil  that  contract,  although  it  exceed 
in  amount  the  value  of  the  property  assig-ned  to 
him.  Clarke's  Exhs.  v.  Carrington,  7  Cranch, 
308  :  2  Cond.  Rep.  507. 

16.  An  assignment  was  made  by  one  of"  the 
partners  of  a  firm,  but  a  short  time  before  They 
stopped  payment;  and  when  there  was  much 
reason  to  believe,  as  well  from  the  face  of  the 
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deed,  a?  well  as  from  extrinsic  circumstances, 
such  aa  event  was  contemplated.  Money  act- 
ually advanced  upon  the  credit  of  such  au  as- 
signment, subsequent  to  its  date,  might,  perhaps, 
be  secured  by  it.  Such  an  assignment  is  of  no 
other  validity,  the  banking  law  then  being  in 
force.  Harrison  v.  Sterry  et  al..  5  Cranch,  289; 
2  Cond.  Rep.  264. 

17.  A  general  assignee  of  the  effects  of  an 
insolvent,  cannot  sue  in  the  federal  courts,  if  his 
assignee  could  not  have  sued  in  those  courts. 
Sere  et  al.  v.  Pilot  et  al.  6  Cranch,  332;  2  Cond. 
Rep.  389. 

18.  The  nominal  plaiutifFmay  dismiss  a  suit, 
brought  in  his  name  by  a  creditor,  who  has  not 
an  assignment  of  the  cause  of  action.  Welsh  v. 
Mamlecille,  7  Cranch,  152;  2  Cond.  Rep.  452. 

19.  Wherever  the  principal  can  trace  his  pro- 
perty in  the  hands  of  his  factor  or  agent,  and 
distinguish  it  from  the  mass  of  the  property  of 
the  latter,  he  is  entitled  to  recover  it  from  the 
agent ;  or  in  case  of  his  failure,  from  his  as- 
signees. M'-Intire  v.  Curtis,  5  Mason's  C.  C.  R.  80. 

20.  Where  a  mortgage  has  been  given  to  one 
partner,  to  secure  a  debt  of  a  firm,  and  after  the 
failure  of  the  firm,  and  an  assignment  of  the 
debt,  one  of  the  partners  entered  into  an  arrange- 
ment with  the  debtor,  without  the  consent  of  the 
assignees,  by  which  he  took  negotiable  notes  for 
the  debt,  payable  on  time ;  and  afterwards  he 
assigned  the  mortgage  to  the  other  partner,  who 
was  not  party  to  the  arrangement ;  it  was  held, 
that  the  mortgage  was  not  extinguished.  Os- 
borne V.  Benton.  5  Mason's  C.  C.  R.  157. 

21.  Where  goods,  on  consignment,  at  Boston, 
were,  on  the  failure  of  the  owners,  assigned  for 
the  benefit  of  creditors,  and  before  notice  to  the 
consignees  of  the  assignment  could  be  reasonably 
given,  another  creditor  of  the  debtors  attached 
them  by  a  trustee  process,  in  Boston,  the  debtors 
and  the  creditors  being  citizens  of  the  state  of 
Pennsylvania:  it  was  held,  that  the  assignment, 
if  bona  fide,  was  a  sufficient  title  to  pass  the 
goods  to  the  assignees,  and  to  overreach  the 
trustee  process.  Bohlen  v.  Cleveland,  5  Mason's 
C.  C.  R.  174. 

22.  The  United  States  are  not  entitled  to  pri- 
ority over  other  creditors,  under  the  act  of  March 
2,  1799,  sec.  65.  ch.  128,  upon  the  ground  of  the 
debtor  having  made  an  assignment  for  the  benefit 
of  creditors;  unless  it  is  proved  that  the  debtor 
has  made  an  a.Bsignment  of  all  his  property. 
United  Slates  v.  Rowland  et  al.,  4  Wheat.  108; 
4  Cond.  Rep.  409. 

23.  Whore  the  deed  of  assignment  conveys 
only  the  properly  mentioned  in  the  schedule 
annexed^  and  the  schedule  docs  not  contain  ail 
the  property  of  the  party  who  made  it;  the  onus 
probandi  is  thrown  on  the  United  States,  to  show 
that  the  assignment  embraced  all  the  property 
of  the  debtor.     Ibid. 

24.  A  claim  of  a  person  to  compensation  for 
wrongs  done  under  a  Spanish  authority,  and 
provided  for  by  the  treaty  of  February  22,  1819, 
with  Spain,  passed  to  his  general  a.ssignee  upon 
his  insolvency.  U.  S.  v.  Hunter,  5  ]\Iason'.s  C. 
C.  R.  62. 

25.  The  assignment  transferred  to  the  assignee 


a  debt  due  to  the  assignor  by  the  complainant. 
The  complainant  filed  a  bill  against  the  assignees, 
claiming  as  a  set-off  against  a  debt  assigned  to 
them,  the  amount  of  a  judgment  obtained  by 
him  against  the  assignor  after  the  assignment. 
By  the  court — If,  subsequent  to  the  assignment 
being  made,  and  before  notice  of  it,  any  counter 
claims  be  acquired  by  a  debtor  to  the  assignor, 
these  claims  maj'.  unquestionably,  be  sustained. 
But  if  they  be  acquired  after  notice,  equity  will 
not  sustain  them.  If  it  were  even  true,  that 
they  might  have  been  ofl'ered  in  evidence  in  a 
suit  at  law  brought  in  the  name  of  the  assignor; 
he  who  neglected  lo  avail  himself  of  that  advan- 
tage, cannot,  after  judgment,  avail  himself  of 
such  discount  as  plaintiff'  in  equity.  Brashear 
v.  West,  7  Peters,  608. 

26.  It  seems  that  a  bona  fide  assignment  for 
a  valuable  consideration  made  by  a  husband,  of 
a  debt  actually  and  presently  due  to  his  wife, 
divests,  in  equity,  the  title  of  the  wife.  Casscll 
v.  Carroll,  11  Wheat.  134;  6  Cond.  Rep.  249. 

27.  The  defendant,  an  assignee,  under  a  com- 
mission of  bankruptcy  issued  against  the  plain- 
tiff, received  from  the  treasury  of  the  United 
States  the  sum  now  sued  for;  being  so  much 
money  awarded  by  the  commissioners  under  the 
treaty  of  the  22d  of  February,  1819,  between 
Spain  and  the  United  States,  for  siwliatioa  made 
and  embraced  in  the  provisions  of  that  treaty, 
u|)ou  the  property  of  I  he  plaintilT,  who  obtain- 
ed his  certificate  the  28th  day  of  May.  1802. 
Held,  1.  That  the  award  of  the  commissioners 
that  the  money  should  be  paid  to  the  assignees, 
is  not  binding  on  the  plaintiff,  or  a  bar  to  this 
action.  2.  The  claim  on  Spain  was  not  assign- 
able under  the  bankrupt  law  of  the  United  States, 
and  did  not  pass  by  the  assignment  to  the  de- 
fendant ;  and  that  the  plaintilf  is  entitled  to  re- 
cover as  for  money  received  to  his  use.  Vasse 
V.  Comegys  and  Petit,  4  Wash.  C.  C.  R.  570. 
Contra,  ante  4,  page  183. 

28.  Where  property  abroad  is  transferred 
either  as  security,  or  absolutely,  it  is  sufficient 
to  convey  a  good  title  to  the  purchaser  against 
creditors,  if  the  purchaser  uses  due  diligence, 
upon  the  return  voyage,  to  take  possession  of 
the  proceeds,  although  they  may  be  consigned 
to  the  vendor.  De  Wolf  v.  Harris,  4  Mason's 
C.  C.  R.  515. 

29.  The  second  proviso  of  the  62d  sec.  of  the 
collection  act  of  1799,  ch.  128,  makes  the  con- 
signee liable  as  owner  for  the  duties  thereon; 
but  it  does  not  prevent  the  consignee  from  pass- 
ing, by  sale,  or  otherwise,  a  good  title  to  the 
same  goods,  subject  only  to  the  payment  of  the 
duties  thereon.  If  the  consignee  owes  other 
bonds  for  duties,  which  are,  due  and  unpaid,  he 
is  entitled  to  no  credit  for  duties  at  the  custom- 
house ;  but  the  goods  themselves  may  pass  by 
sale,  and  are  liable  oidy  for  the  duties  payable 
thereon,  and  not  for  others  due  and  unpaid. 
Howland  v.  Harris,  4  Mason's  C.  C.  R.  497. 

30.  Assignees  of  prize  shares  must  be  pre- 
.snmed  to  know  the  stipulations  of  the  articles 
for  the  cruise;  being  put  upon  the  inquiry  by 
the  very  terms  of  the  assignment.  The  Brutus, 
2Gallis.  C.  C.  R.  551. 
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31.  An  assignment  was  made  by  a  debtor,  for 
the  benefit  of  his  creditors,  to  two  attorneys  at 
law,  who  were  partners  in  their  business,  as 
trustees  ;  one  of  them  assented  to  the  assignment 
at  the  time,  the  other  being  absent.  It  was 
held,  that  the  latter  must  be  presumed  to  assent 
also,  unless  upon  notice  he  refused  to  accept  the 
trust,  and  notified  it  to  the  debtor  ;  and  especially 
if  he  and  his  partner  proceeded  to  act  under  the 
assignment  by  a  private  conditional  agreement 
between  them,  as  to  giving  a  priority  to  certain 
attachments  made  by  them  in  favour  of  certain 
creditors,  which  agreement  was  unknown  to  the 
debtor.  And  it  seems,  that  even  if  under  such 
circumstances  the  priority  could  be  held  valid, 
the  assignment  would  be  an  operative  trust  as 
to  all  other  assenting  creditors.  Gordon  v.  Coo- 
Udge,  1  Sumner's  C.  C.  R.  537. 

32.  Attorneys  at  law  having  confided  to  them, 
by  creditors,  a  discretionary  power  to  collect  a 
debt,  may,  in  the  exercise  of  their  discretion, 
assent  to  an  assignment  for  the  benefit  of  cre- 
ditors, and  bind  their  clients  thereto,  as  within 
the  scope  of  the  authority  thus  confided  to  them. 
Ibid. 

33.  Where  an  assignment  is  made  by  two 
persons,  one  of  whom  accepts  the  trust,  and  the 
other  repudiates  it,  the  assignment  is  operative 
as  to  the  assenting  trustee ;  unless  there  is  some 
condition  in  it  that  it  shall  be  void,  unless  assent- 
ed to  by  both  trustees.     Ibid. 

34.  If  the  declaration  upon  an  assignment  of  a 
patent-right,  omit  to  state  that  the  assignment 
has  been  duly  recorded  in  the  ofRce  of  the  se- 
cretary of  state,  the  defect  is  cured  by  a  verdict 
for  the  plaintiff.  Dobson  v.  Campbell,  1  Sumner's 
C.  C.  R.  319. 

35.  Query,  Whether  a  party  who  has  procured 
an  assignment  of  a  debt  of  the  plaintiff,  can  set 
it  off  against  his  own  debt  due  to  the  plaintiff, 
which  was  previously  assigned.  Green  v.  Darling, 
5  Mason's  C.  C.  R.  202. 

36.  Where  the  assignee  of  an  insolvent  debtor 
recovers  a  demand,  and  expenses  are  incurred 
thereby,  the  latter  are  a  charge  on  the  fund,  and 
the  right  of  priority  of  payment  of  the  United 
States  attaches  on  the  residue.  The  United  States 
are  not  bound  to  contribute,  pro  rata,  for  the  sum 
due  to  them.  U.  S.  v.  Hunter.  5  Mason's  C.  C. 
R.  229. 

37.  An  assignment  of  prize  property  is  good 
at  common  law;  and  after  condemnation,  the 
title  becomes,  by  a  retroactive  operation,  perfect 
in  the  assignee.  The  Sally  and  Cargo,  1  Gallis. 
C.  C.  R.  409. 

38.  Under  the  trustee  process  of  Massachu- 
setts, by  statute  of  1794,  ch.  65,  if  the  trustee 
swears  he  has  no  goods,  effects,  or  credits  of  the 
debtor  in  his  hands,  he  is  entitled  to  be  dis- 
charged, unless,  from  other  parts  of  his  disclosure, 
that  averment  is  overthrown.  U.  S.  v.  Langton, 
5  Mason's  C.  C.  R.  289. 

39.  Where  an  assignment  does  not,  on  its  face, 
purport  to  be  of  all  the  debtor's  property,  it  is 
incumbent  on  the  United  States,  if  they  insist  on 
a  priority  of  payment  under  the  act  of  congress 
of  1799,  United  States'  Statutes  at  Large,  vol.  1, 
627,  to  establish  that  it  does,  in  fact,  contain  all 
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the  debtor's  property.  A  small  portion  left  out 
by  mistake  or  fraud,  will  not  defeat  the  priority 
of  the  United  States.     Ibid. 

40.  An  assignment  of  all  the  debtor's  property 
in  a  schedule  referred  to,  which  enumerates 
only  specific  property,  and  does  not  purport  to 
be  all,  affords  no  presumption  that  it  is  all  the 
debtor's  property,  or  a  general  assignment.    Ibid. 

41.  The  trustee  process  lies  against  assignees 
in  favour  of  the  United  States,  where  a  debtor 
makes  an  assignment  of  his  property  in  trust  to 
pay  custom-house  bonds,  or  other  debts  due  to 
the  United  States,  to  attach  the  funds  to  the 
amount  of  such  trust  in  the  hands  of  the  as- 
signees ;  notwithstanding,  at  law,  the  assignment 
passed  the  property  clothed  with  the  trust  to  the 
assignees.     Ibid. 

42.  One  of  the  trusts  of  an  assignment  was,  to 
pay  eight  thousand  four  hundred  dollars  on  cus- 
tom-house bonds,  on  which  M.  was  surety.  M. 
being  one  of  the  assignees,  he  Avas  surety  on 
bonds  to  a  less  amount;  but  the  debtor,  in  fact, 
owed  bonds  to  the  custom-house  to  the  amount 
of  eight  thousand  two  hundred  and  fifty-seven 
dollars  ;  it  was  held  that  no  bonds  were  included 
in  the  trust,  but  those  on  which  M.  was  surety. 
Ibid. 

43.  Query,  Whether  parol  evidence  is  admis- 
sible to  explain  the  intent  of  the  parties  to  such 
an  assignment,  so  as  to  show  whether  all  bonds 
were  intended  to  be  included,  or  those  only  on 
which  M.  was  surety.     Ibid. 

44.  W^here  there  is  a  general  assignment  of  a 
debtor's  property  for  the  benefit  of  creditors,  and 
the  priority  of  the  United  States  attaches,  they 
having  various  debts  due  by  bonds,  with  different 
sureties;  all  payments  made  by  the  assignees 
are  to  be  applied,  pro  rata,  to  all  the  debts  of  the 
United  States;  and  the  latter  are  not  at  liberty 
to  apply  the  payments  in  any  other  manner, 
without  the  consent  of  all  the  parties  in  interest. 
U.  S.  V.  Amory,  5  Mason's  C.  C.  R.  455. 

45.  An  assignment  by  a  debtor  of  all  hie  effects 
for  the  benefit  of  such  of  his  creditors  as  should 
release  their  debts  in  sixty  days  from  the  date 
of  the  assignment,  where  there  was  no  fraud, 
was  held  to  be  valiil.  Pierpoint  and  Lord  v. 
Graham,  4  Wash.  C.  C.  R.  232. 

46.  Such  an  assignment  would  not  be  fraudu- 
lent, merely  for  want  of  a  schedule  of  the  pro- 
per'y  assigned.     Ibid. 

47.  A  debtor  who  is  insolvent  may,  by  an  as- 
signment, prefer  one  creditor  to  another.    Ibid. 

48.  The  offer  to  release,  made  by  a  creditor 
to  the  trustee  under  an  assignment  for  the  benefit 
of  such  creditors  as  should  release  within  a 
particular  time,  the  trustee  having  undertaken 
to  prepare  and  have  ready  a  release,  and  who 
failed  so  to  do;  is  not  sufficient  to  entitle  the 
creditor  who  did  not  execute  the  release,  to 
come  in  under  the  trust.     Ibid. 

49.  Acceptance  of  the  trust  by  the  trustee, 
who  was  also  a  creditor,  will  not  entitle  him  to 
the  benefit  of  the  trust,  if  he  has  failed  to  exe- 
cute the  release  in  time.     Ibid. 

50.  The  day  on  which  the  assignment  was 
made  is  to  be  excluded,  where  the  expression  is 
used  only  to  fix  a  terminus  to  compute  from.  Ibid. 
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51.  If  any  of  the  creditors  release  on  the  sixty- 
first  da)',  the  sixtieth  day  falling  on  Sunday,  he 
is  too  late.  He  should  have  released  on  the  six- 
tieth, or  on  some  prior  day.     Ibid. 

52.  Piepaiing  a  deed  of  release  before  the 
expiration  of  the  sixty  days,  is  not  sufficient,  if 
it  was  not  executed  within  the  limited  time. 
Ibid. 

53.  A  master  of  a  ship  having  put  into  a  port 
in  distress,  and  having  no  other  means,  drew  a 
draft  on  his  consignees,  stating  it  to  be  for  "value 
received  in  disbursements  and  repairs  of  the 
vessel."  The  draft  had  not  the  effect  of  an 
equitable  assignment  of  the  freight,  as  a  draft 
on  a  specific  fund.  U.  S.  v.  Hatcfi,  1  Paine's  C. 
C.  R.  336. 

54.  An  assignment  by  deed  of  partnership 
debts,  which  are  assignable  at  law,  executed  by 
one  partner,  although  void  at  law,  will  be  sus- 
tained in  equity,  if  it  appear  that  the  assignment 
was  made  with  the  bona  fide  intention  of  secur- 
ing the  creditors  of  the  firm.  Anderson  et  al.  v. 
Tomkins,  1  Brockenb.  C.  C.  R.  456. 

55.  The  book  debts  of  a  merchant  are  not 
assignable  at  law;  and  a  deed  executed  by  one 
of  a  mercantile  firm,  purporting  to  convey  such 
debts,  does  not  pass  the  legal  title.  At  law,  the 
assignment  is  oidy  a  power  to  collect  and  appro- 
priate the  debts,  which  is  revocable.  So  far  as 
the  money  has  been  collected,  before  revocation, 
the  title  to  the  money  is  in  the  trustees  named 
in  the  deed.  Such  a  power  to  collect,  is  a  con- 
tract which  could  not  be  enforced  at  law,  but 
will  be  sustained  in  equity,  and  will  have  pre- 
ference to  any  subsequent  assignment  by  the 
other  partner;  as  the  prior  equities  must  prevail 
between  mere  equities.     Ibid. 

56.  An  assignment  of  "  all  the  goods,  wares  and 
merchandise,  and  personal  property  of  every  de- 
scription belonging  to  the  late  firm,  &c.,"  does 
not  pass  an  interest  under  a  contract.  Kendel  v. 
0/nci/,  2  Sumner's  C.  C.  R.  278. 

57.  A  decree  in  chancer)^,  though  not  assign- 
able at  law,  is  transferable  for  a  valuable  consi- 
deration ;  and  a  court  of  chancery  will  support 
the  transfer.  Coates^  Executrix  v.  Muse,  Adrri'r., 
1  Brockenb.  C.  C.  R.  552. 

58.  .1.  S.  executed  his  bond  to  T.  M.  R.,  who 
assigned  it  to  J. ;  at  the^time  of  assignment,  there 
was  a  running  account^ between  J.  S.  and  T.  M. 
IJ.  The  assignee  instituted  suit  again.st  the 
obligor,  and  some  time  afterwards,  but  before 
judgment,  upon  a  settlement  of  accounts  be- 
tween J.  S.  and  T.  M.  R.,  there  was  found  a 
balance  due  from  T.  M.  R.  to  J.  S.,  which  was 
acknowledged  at  the  foot  of  the  account  by  T. 
M.  R.j'^who  promised  to  pay  it  three  years  after 
the  date  of  the  settlement.  Held,  That  this 
claim  cainiot  be  used  as  an  offset  against  the 
bond,  against  the  assignee,  either  at  law  or 
equity,     f^coti  v.  Jones,  1  Brockenb.  C.  C.  R.  244. 

59.  The  assignees  of  a  bankrupt  in  England, 
cannot  maintain  .'in  action  at  law  in  their  own 
names  against  a  debtor  of  ihe  bankrupt  in  Vir- 
ginia, and  the  action  is  only  maintainable  in  the 
name  of  the  bankrupt  himself.  Though  the 
right  to  jjersonal  property  may  be  regulated  by 
the  laws  of  the  domicil,  as  in  the  case  of  the 


bankrupt  laws  of  England;  and  though  the 
equitable  rights  of  the  assignees,  acquired  under 
those  laws,  will  be  respected  in  our  courts;  yet 
the  right  of  action  must  be  regulated  by  the  laws 
of  the  forum  in  which  the  suit  is  brought ;  and 
the  transfer  of  a  bankrupt's  effects  in  England, 
being  an  assignment  merely  by  operation  of 
law,  and  not  by  the  act  of  the  party,  is  not 
such  an  assignment  of  the  legal  title  to  the 
assignees,  as  will  enable  them  to  maintain  an 
action  in  their  own  name,  in  the  courts  of  Vir- 
ginia. Blane  v.  Drummond,  1  Brockenb.  C.  C. 
R.  62. 

60.  A  surety  on  a  custom-house  bond,  who 
has  paid  it.  has  the  same  priority  as  the  United 
States,  against  the  estate  of  his  principal  in  the 
hands  of  his  assignee.  If  such  surety  become 
insolvent,  and  the  same  person  is  assignee  of 
both  estates,  the  funds  of  the  principal,  to  the 
extent  of  the  debt  due  such  surety,  as  a  priority 
creditor,  is,  by  operation  of  law,  deemed  as- 
sets of  the  surety ;  and  if  the  latter  is  also  in- 
debted to  the  United  States  for  other  debts,  the 
United  States  may,  by  a  bill  in  equity  against 
the  assignee,  insure  its  priority  out  of  such  fund 
or  assets.    U.  S.  v.  Hunter,  5  Mason's  C.  C.  R.  62. 

61.  If  under  the  act  of  24th  May,  1824,  ch. 
140,  sec.  2,  the  secretary  of  the  treasury  omit  to 
retain  the  amount  of  debts  due  to  the  United 
States  from  a  person  entitled,  by  an  award  under 
the  Spanish  treaty,  to  money  provided  for  pay- 
ment of  such  award,  it  does  not  prejudice  the 
right  of  the  United  States  to  proceed  for  the  pay- 
ment of  such  debts  against  the  general  assignee, 
who  has  received  the  money  from  the  treasury. 
U.  S.  V.  Hunter,  5  Mason's  C.  C.  R.  62. 

62.  To  entitle  the  United  States  to  a  priority 
of  payment,  under  the  sixty-fifth  section  of  the 
collection  act  of  1799,  ch.  128,  out  of  funds  in 
the  hands  of  assignees,  there  must  be  a  general 
assignment  by  the  debtor  of  all  his  property, 
A  partial  assignment  of  a  portion,  however 
large,  without  fraud,  is  not  sufficient.  U.  S.  v. 
Munroe,  5  Mason's  C.  C.  R.  572. 

63.  A.,  owning  certain  five  per  cent,  stock  of 
the  United  States,  borrowed  one  thousand  nine 
hundred  and  sixty  dollars  of  B.,  on  a  note  pay- 
able in  three  months,  and  made  an  assignment 
of  the  stock,  with  a  power  of  attorney  to  trans- 
fer it  on  the  books  of  the  bank,  and  delivered 
the  certificate  of  the  stock  to  B.,  who  was  to 
sell  the  stock,  if  the  debt  was  not  paid  when 
due.  A.  died  before  the  note  became  due,  in- 
solvent, and  indebted  to  the  United  States,  who 
claimed  a  priority  of  payment.  The  stock  was 
never  transferred  on  the  public  books,  in  A.'s 
lifetime.  After  his  death,  his  administrator  sold 
the  stock,  and  applied  the  proceeds  to  the  pay- 
ment of  B.'s  debt.  It  was  held  that  B.  took  an 
equitable  interest  in  the  stock,  notwithstanding 
tlie  act  of  1790,  ch.  61,  had  declared  that  trans- 
fer should  be  made  only  on  the  books  of  the 
govenunent,  by  the  party  in  person,  or  by  his 
attorney ;  and  that  the  payment  by  the  admi- 
nistrator was  not  a  misapplication  of  the  assets. 
U.  S.  V.  Cults,  1  Sumner's  C.  C.  R.  133. 

64.  An  assignment  recited  in  a  patent,  that 
the  warrant  was  assigned  by  the  representatives 
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of  A.  B.,  is  not  notice  to  the  purchaser  that  the 
assignment  was  made  without  authority.  Scolt 
V.  Evans,  1  M'Lean,  C.  C.  R.  486. 

65.  As  between  the  heirs  at  law  and  the  as- 
signee of  a  mditavy  warrant,  a  court  of  chancery 
will  go  behind  the  patent  and  investigate  the 
assignment  of  the  warrant,  or  of  tiie  certificate 
of  light,  given  by  the  council  of  Virginia,  on 
which  a  warrant  and  afterwards  a  patent  was 
issued.  Ware''s  Heirs  v.  Brush,  1  M'Lean,  C.  C. 
R.  533. 

66.  An  executor  having  no  specific  power 
given  in  the  will,  cannot  assign  a  military  war- 
rant or  a  certificate  on  which  a  warrant  was 
obtained.  And  where  such  an  assignment  is 
made  by  an  executor,  which  appears  on  the  face 
of  the  warrant  and  is  copied  into  tiie  patent,  it  is 
notice  to  the  assignee  of  the  warrant,  or  to  the 
patentee.     Ibid. 

2.   Assignments   by  Debtors  for  the  Benefit  of 
Creditors. 

67.  It  is  not  necessary  to  the  validity  of  a 
deed  of  assignment  for  the  benefit  of  creditors, 
that  creditors  should  be  consulted  ;  though  the 
propriety  of  pursuing  such  a  course  will  gene- 
rally suggest  it,  when  they  can  be  conveniently 
assembled.  But  be  this  as  it  may.  it  cannot  be 
necessary  that  the  fact  should  appear  on  the 
face  of  the  deed.  Brashear  v.  West,  7  Peters, 
608. 

68.  That  a  general  assignment  of  all  a  man's 
property  is  per  se  fraudulent,  has  never  been 
alleged  in  this  country.  The  right  to  make  it 
results  from  the  absolute  ownership  which  every 
man  claims  over  that  which  is  his  own.     Ibid, 

69.  An  assignment  was  made  by  Francis  West, 
to  certain  trustees,  of  all  his  property,  giving  a  pre- 
ference to  particular  creditors,  who  were  to  be 
paid  their  claims  in  full,  before  any  portion 
of  the  property  assigned  was  to  be  divided 
among  his  other  creditors.  By  the  court :  The 
preference  given  in  this  deed  to  favoured  cre- 
dilors,  though  liable  to  abuse,  and  perhaps  to 
serious  objections,  is  the  exercise  of  a  power 
resulting  from  the  ownership  of  property,  which 
the  law  has  not  yet  restrained.  It  cannot  be 
treated  as  a  fraud.     Ibid. 

70.  The  assignment  excluded  from  the  benefit 
of  its  provisions,  all  creditors  who  should  not, 
within  ninety  days,  execute  a  release  of  all 
claims  and  demands  on  the  assignor  of  any  na- 
ture or  kind  whatsoever.  By  the  court :  This 
stipulation  cannot  operate  to  the  exemption  of 
any  portion  of  a  debtor's  property  from  the  pay- 
ment of  his  debts.  If  a  surplus  should  remain 
after  their  extinguishment,  that  would  be  right- 
fully his.  Should  the  fund  not  be  adequate,  no 
part  of  it  is  relinquished.  The  creditor  releases 
his  claim  only  to  the  future  labours  of  his  debtor. 
If  this  release  were  voluntary,  it  would  be  un- 
exceptionable. But  it  is  induced  by  the  neces- 
sity arising  from  the  certainty  of  being  postponed 
to  all  those  creditors  who  shall  accept  the  terms, 
by  giving  the  release.  It  is  not  therefore  vo- 
luntary. Humanity  and  policy  both  plead  so 
strongly  in  favour  of  leaving  the  product  of  his 
future  labours  to  the  debtor,  who  has  surren- 


dered all  his  property,  that  in  every  commercial 
country  known  to  the  court,  except  our  own,  the 
principle  is  established  by  law.  This  certainty 
Furnishes  a  very  imposing  argument  against  its 
being  denied.  The  objection  is  certainly  power- 
ful, that  it  tends  to  delay  creditors.  If  there  be 
a  surplus,  the  surplus  is  placed  in  some  degree 
out  of  liie  reach  of  those  who  do  not  sign  the 
release,  and  thereby  entitle  themselves  under 
the  deed.  But  the  property  is  not  entirely 
locked  up.  A  court  of  equity,  exercising  chan- 
cery jurisdiction,  will  compel  the  execution  of 
the  trust,  and  decree  what  may  remain  to  those 
creditors  who  have  not  acceded  to  the  deed. 
Yet  the  court  are  far  from  being  satisfied  that, 
upon  general  principles,  such  a  deed  ought  to  be 
sustained.     Ibid, 

71.  Whatever  may  be  the  intrinsic  weight  of 
objections  to  such  assignments,  they  seem  not 
to  have  prevailed  in  Pennsylvania.  The  con- 
struction which  the  courts  of  that  state  have  put 
on  the  Pennsylvania  statute  of  frauds,  must  be 
received  in  the  courts  of  the  United  States.    Ibid. 

72.  The  assignment  transferred  to  the  as- 
signees a  debt  due  to  the  assignor  by  the  com- 
plainant. The  complainant  filed  a  bill  against 
the  assignees,  claiming  to  set  off  agTiinst  the 
debt  assigned  to  them,  the  amount  of  a  judg- 
ment obtained  by  him  against  the  assignor,  after 
the  assignment.  By  the  court :  If,  subsequent 
to  the  assignment  being  made,  and  before  notice 
of  it,  any  counter-claims  be  acquired  by  a  debt- 
or to  the  assignor,  these  claims  may,  unques- 
tionably, be  sustained.  But  if  they  be  acquired 
after  notice,  equity  will  not  sustain  them.  If  it 
were  even  true,  that  they  might  have  been 
offered  m  evidence  in  a  suit  at  law  brought  in 
the  name  of  the  assignor;  he  who  neglected  to 
avail  himself  of  that  advantage  cannot,  after 
judgment,  avail  himself  of  such  discount  as 
plaintiff  in  equity.     Ibid. 

73.  The  debtor  may  prefer  one  creditor,  pay 
him  fully,  and  exhaust  his  whole  property,  leav- 
ing nothing  for  others  equally  meritorious.  Clark 
et  al.  V.  White,  12  Peters,  178. 

.  74.  A  debtor  may  lawfully  apply  his  property 
to  the  payment  of  the  debts  of  such  creditors  as 
he  may  choose  to  prefer,  and  he  may  elect  the 
time  when  it  is  to  be  done,  so  as  to  make  it 
effectual;  and  such  preference  must  necessarily 
operate  to  the  prejudice  of  creditors  not  provided 
for,  and  cannot  furnish  any  evidence  of  fraud- 
ulent intention.  The  case  of  Marbury  v.  Biooks, 
7  Wheat.  556,  and  11  Wheat.  78,  cited.  Tomp- 
kins V.  Wheeler,  16  Peters,  106. 

75.  When  a  deed  of  assignment  is  absolute 
upon  its  face,  without  any  condition  whatever 
attached  to  it,  and  is  for  the  benefit  of  the 
grantees,  the  presumption  of  the  law  is  that  the 
grantees  accepted  the  deed.     Jbid. 

76.  A  debtor  made  an  assignment  in  1813, 
conditioned  that  he  would  pay  his  debts  before 
April  1,  1818,  and  in  the  mean  time  he  was  to 
hold  the  real  estate,  and  take  the  rents  and 
profits  of  the  same,  without  account.  If  within 
that  time  the  debts  were  not  paid,  the  assignee, 
on  the  application  of  any  unpaid  creditor,  might 
sell  the  estate.     In   1837,  the   assignee  filed  a 
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bill  on  the  equity  side  of  the  circuit  court  of  the 
county  of  Washington,  asserting  that  some  of 
the  debts  were  unpaid,  and  asked  the  aid  of  the 
court  to  make  sale  of  the  real  estate  which  had 
been  assigned.  The  supreme  court  reversed 
the  decree  of  the  circuit  court,  which  had  made 
a  decree  for  the  sale  of  the  real  estate.  M'Knight 
V.  Taylor,  17  Peters,  197. 

77.  The  delivery  of  a  deed  of  assignment  for 
the  benefit  of  creditors  to  the  clerk,  to  be  re- 
corded, may  be  considered  as  a  delivery  to  a 
stranger  for  the  use  of  the  creditors,  there  being 
no  condition  annexed  to  the  assignment,  making 
it  an  escrow.     Ibid. 

78.  After  the  assignment,  the  creditors  for 
whose  benefit  the  assignment  was  made,  ne- 
glected to  appoint  an  agent  or  trustee  to  execute 
it,  and  the  property  assigned  remained  in  the 
hands  of  the  assignor.  The  property  consisted 
principally  of  choses  in  action,  which  the  as- 
signor went  on  to  collect,  and  divided  the  pro- 
ceeds among  the  creditors,  under  the  assignment. 
No  one  of  the  creditors  was  dissatisfied  ;  and  at  any 
time  the  creditors  could  have  taken  the  property 
out  of  the  hands  of  the  assignor.  Held,  that 
leaving  the  property  in  the  hands  of  the  assignor 
under  these  circumstances,  did  not  affect  the 
assignment,  or  give  a  right  to  a  creditor  not  pre- 
ferred by  it  to  set  it  aside.     Ibid. 

79.  M.  was  discharged  by  the  insolvent  laws 
of  Pennsylvania,  after  having  made,  according 
to  the  requirements  of  the  law,  an  assignment 
of  "all  his  estate,  property,  and  effects,  for  the 
benefit  of  his  creditors."  After  his  discharge, 
he  presented  a  petition  to  congress  for  a  com- 
pensation for  extra  services  performed  by  him 
as  United  States'  gauger,  before  his  petition  for 
his  discharge  by  the  insolvent  law.  As  gauger, 
he  had  received  the  salary  allowed  by  law ;  but 
•he  services  for  which  compensation  was  asked, 
were  performed  in  addition  to  those  of  gauger, 
::y  regauging  wines,  which  had  become  neces- 
sary by  an  act  of  congress  reducing  the  duties 
charged  upon  them.  Congress  passed  an  act, 
giving  him  a  sum  of  money  for  those  extra  ser- 
vices. Held,  that  the  assignee,  under  the  insol- 
vent laws,  was  entitled  to  receive  from  the  trea- 
sury of  the  United  States  the  amount  so  allowed. 
Mi'lner  et  alv.  Mctz,  16  Peters,  221. 

80.  Where  A  made  an  assignment  of  a  vessel 
at  ^a,  in  trust  to  B,  to  indemnify  B  for  endorse- 
ments, and  also  to  pay  the  demands  of  certain 
other  creditors  nametl  in  the  conveyance:  Held, 
that  the  taking  possession  of  the  said  vessel  by 
B,  in  a  reasonable  time  and  manner  after  her 
return,  would  be  a  sufficient  delivery  and  pos- 
session t<f  support  the  assignment,  although  the 
creditors  of  A  should  attach  the  vessel  before 
such  possession  was  obtained.  Held,  also,  that 
it  was  not  necessary  to  the  validity  of  the  as- 
signment, that  the  cr<'ditors  should  be  technical 
parties  to  it,  nor  that  their  assi-nl  shoulil  in  any 
manner  be  given  to  it  at  the  time  of  its  execu- 
tion, if  they  assented  before  any  attachment  of 
the  property.  Held,  further,  that  the  assign- 
ment being  for  the  benefit  of  the  preferred  cre- 
ditors, unconditionally,  and  without  any  stipula- 


tion for  a  release,  or  otherwise,  the  law  would, 
in  such  a  case,  presume  the  assent  of  the  cre- 
ditors. Wheeler  v.  Sumner,  4  Mason's  C.  C.  R. 
183. 

81.  Where  two  of  three  assignees  of  a  bank- 
rupt enter  into  an  agreement  in  the  absence  of 
a  third,  the  contract  is  not  binding  on  the  absent 
assignee,  unless  he  had  previously  given  au- 
thority to  make  it,  or  substantially  recognised  or 
acknowledged  it.  Blight  v.  Ashley,  1  Peters' 
C.  C.  R.  16. 

82.  The  agreement  of  the  assignees  of  a 
bankrupt,  to  give  a  preference  to  a  particular 
creditor,  is  not  valid  without  the  assent  of  the 
commissioners  of  bankrupt,  or  a  certain  portion 
of  the  creditors.     Ibid. 

83.  On  the  general  validity  of  assignments 
made  by  a  failing  debtor  for  the  benefit  of  cre- 
ditors. Halsey  v.  Whitney,  4  Mason's  C.  C.  R. 
206. 

84.  An  assignment  of  property  for  the  benefit 
of  creditors  is  good  against  a  subsequent  attach- 
ment, although  the  creditors  were  not  originally 
parties  to  the  assignment,  if  they  have  in  fact 
assented  thereto  before  the  attachment.  Brown 
v.  Minturn,  2  Gallis.  C.  C.  R.  5.57. 

85.  Query,  If  such  assent  be  necessary  to 
make  such  an  assignment  valid  against  attach- 
ments by  other  creditors  ?     Ibid. 

86.  An  assignment  for  the  benefit  of  all  cre- 
ditors is  good  against  subsequent  attachments, 
although  all  the  creditors  are  not  parties  to  the 
deed,  before  the  attachments.  Halsey  v.  Whit- 
ney,  4  Mason's  C.  C.  R.  206. 

87.  It  is  not  fraud  upon  any  attaching  creditor, 
to  provide  for  the  payment  of  all  the  creditors, 
in  preference  to  one  who  means  to  attach,  by 
process,  the  property  conveyed.     Ibid. 

88.  The  assent  of  the  creditors  to  an  assign- 
ment, not  stipulating  for  a  release,  may  be  pre- 
sumed ;  aliter,  if  a  release  is  stipulated  for. 
Ibid. 

89.  Query,  If,  upon  general  principles,  an  as- 
signment stipulating  for  a  general  release  of  the 
debtor  ought  not  to  be  deemed  fraudulent,  as 
locking  up  the  debtor's  property  from  his  cre- 
ditors, unless  they  consent  to  relinquish  a  part 
of  their  debts'?     Ibid. 

90.  An  insolvent  debtor  has  a  right  to  prefer 
one  creditor  to  another  in  payment,  by  an  as- 
signment made  bona  fide ;  and  no  subsequent 
attachment,  or  subsequently  acquired  lien,  will 
avoid  such  assignment.  Spring  et  al.  v.  South 
Carolina  Ins.  Co.,  8  Wheat.  268;  5  Cond.  Rep. 
434. 

91.  Such  an  assignment  may  include  choses  in 
action,  as  a  policy  of  insurance,  and  will  entitle 
the  assignee,  in  case  of  loss,  to  receive  from  the 
underwriter  the  amount  insured.  It  is  not  ne- 
cessary that  such  an  assignment  should  be  ac- 
companied by  an  actual  delivery  of  the  policy. 
Ibtd. 

92.  When  an  a.ssignment  is  made  for  the 
benefit  of  the  creditors,  and  some  of  the  credit- 
ors live  at  a  distance,  and  signify  their  assent  by 
letter,  through  the  post-ollice:  Query,  when  is 
the  assent  complete ;  whether  at  the  time  when 
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the  letter  is  put  into  the  post-office,  or  when  it 
reaches  the  assignees  1  Gordon  v.  Coolidge,  1 
Sumner's  C.  C.  R.  537. 

93.  Where  an  assignment  was  made  to  two 
persons,  and  one  only  accepts  the  same,  and  the 
other  refuses  the  trust,  the  assignment  operates 
as  to  the  creditors  assenting  thereto,  unless  there 
be  a  condition  that  it  shall  be  void,  if  both  the 
assignees  do  not  accept  the  same.     Ibid. 

94.  A  debtor  has  a  right  to  prefer  one  credhor 
to  another,  in  payment;  and  it  is  no  objection  to 
the  validity  of  an  assignment  for  that  purpose, 
that  it  was  made  by  the  grantor,  and  received 
by  the  grantee,  as  trustee,  in  the  hope  and  ex- 
pectation, and  with  the  view  of  preventing  a 
prosecution  for  felony,  connected  with  his  trans- 
actions with  his  creditors  :  if  the  preferred  cre- 
ditors have  done  nothing  to  excite  that  hope,  and 
the  assignment  was  made  without  their  know- 
ledge or  concurrence  at  the  time  of  its  execution, 
and  without  a  knowledge  of  the  motives  which 
influenced  the  assignor,  or  was  not  afterwards 
assented  to  by  them,  under  some  engagement, 
express  or  implied,  to  suppress  or  forbear  the 
prosecution.  Brooks  v.  Mar  bury,  1 1  Wheat.  78 ; 
6  Cond.  Rep.  223. 

95.  An  assignment  for  the  benefit  of  preferred 
creditors  is  valid,  although  their  assent  is  not 
given  at  the  time  of  its  execution,  if  they  sub- 
sequently assent  in  terms,  or  by  actually  receiv- 
ing the  benefit  of  it.     Ibid. 

96.  It  is  no  objection  to  such  an  assignment, 
that  it  defeats  all  other  creditors  of  their  legal 
remedies,  even  if  amounting  to  a  majority  in 
number  and  value,  unless  there  be  some  express 
provision  of  a  bankrupt  law,  to  invahdate  the 
deed.     Ibid. 

97.  Query,  How  far,  and  under  what  circum- 
stances, the  possession  of  the  property  assigned 
to  trustees,  for  the  benefit  of  creditors,  continuing 
in  the  grantor,  will  invalidate  the  assignment. 
Ibid. 

3.   Effect  of  Possession  by_  an  Assignor  of  As- 
signed Property,  after  Assignment. 

98.  An  absolute  bill  of  sale  of  chattels  is 
fraudulent  as  to  creditors,  unless  possession  fol- 
lows and  accompanies  the  deed.  Hamilton  v. 
Russell,  1  Cranch.  310;   1  Cond.  Rep.  318. 

99.  The  want  of  possession  is  not  merely 
evidence  of  fraud,  but  is  a  circumstance  which, 
per  se,  makes  the  transaction  fraudulent  in  law. 
Ibid. 

_  100.  The  fact  that  the  grantor  retains  posses- 
sion of  property  which  he  has  conveyed,  is  not 
an  evidence  of  fraud,  where  the  conveyance, 
from  its  terms,  is  to  leave  the  possession  in  the 
vendor.  United  States  v.  Hooe  et  al.,  3  Cranch, 
73  ;   1  Cond.  Rep.  458. 

101.  In  general,  the  want  of  possession  is  not 
merely  an  evidence  or  badge  of  fraud,  but  con- 
stitutes in  itself  a  fraud,  which  renders  the  trans- 
action void  as  to  creditors.     1  Gallis.  C.  C.  R.  4 19. 

102.  But  the  rule  as  to  possession  is  not  appli- 
cable, where  the  possession  of  the  grantor  is 
consistent  with  the  deed,  or  where  the  property 
conveyed  is,  at  the  time  of  the  conveyance, 
abroad,  and  incapable  of  delivery.    In  the  latter 


case  the  title  is  complete,  proviiied  the  grantor 
takes  possession  within  a  reasonable  time  after 
the  property  comes  within  his  reach.  If  he 
does  not,  the  same  inference  of  legal  fraud  arises, 
as  if  the  property  had  been  originally  capable 
of  immediate  delivery,  and  the  possession  had 
remained  unchanged.     Ibid. 

103.  A  grant  or  assignment  of  chattels  is  valid 
at  common  law,  between  the  parlies,  without 
actual  delivery  of  the  chattels,  and  the  property 
passes  immediately  on  the  execution  of  the  deed. 
I3ut  as  to  creditors,  the  title  is  not  perfect,  unless 
possession  accompanies  or  follows  the  deed. 
Meeker  et  al.  v.  Wilson,  1  Gallis.  C.  C.  R.  419. 

104.  Want  of  possession  is  evidence  of  fraud. 
Ibid. 

105.  If,  at  the  time  of  the  transfer,  the  pro- 
perty was  out  of  the  country,  possession  must 
be  taken  within  a  reasonable  time  after  its  re- 
turn, or  the  grant  will  be  held  fraudulent.    Ibid. 

106.  Notice  to  a  judgment  creditor  of  an  as- 
signment of  the  property  of  his  debtor,  where 
possession  had  not  been  taken  under  the  assign- 
ment, does  not  aflect  the  right  of  the  sheriff  or 
the  creditor  to  seize  the  property  in  execution, 
as  the  property  of  the  assignor.     Ibid. 

107.  If  there  has  been  a  fraudulent  conceal- 
ment of  the  assignment,  or  gross  negligence, 
such  as  establishes  an  original  fraudulent  design, 
the  assignment  is  void  in  toto.  It  is  void,  ab 
initio,  as  to  creditors  injured  by  the  frauti,  as  to 
all  the  property  included  in  it.  But  if  the  as- 
signment was  bona  fide,  mere  negligence  as  to 
taking  possession  of  a  particular  part  of  the  pro- 
perty assigned,  would  not  take  away  the  title  of 
the  assignor  to  other  property,  as  to  which  there 
had  been  due  diligence.  The  question,  as  to  the 
validity  of  such  an  assignment,  reduces  itself  to 
a  question  of  good  faith,  valuable  consideration, 
and  reasonable  diligence.  D  'Wolf  v.  Harris,  4 
Mason's  C.  C.  R.  537. 

4.  Assignment  of  Chases  in  Action 

108.  A  nominal  plaintiff,  suing  for  the  benefit 
of  his  assignor,  cannot,  by  a  dismissal  of  the  suit, 
under  a  collusive  agreenient  with  the  defendant, 
create  a  valid  bar  against  any  subsequent  suit 
for  the  same  cause  of  action.  Welch  v.  Mande- 
villc,  1  Wheat.  233;  3  Cond.  Rep.  554. 

109.  Courts  of  law,  following,  in  this  respect, 
the  rules  of  equity,  now  take  ^notice  of  assign- 
ments of  choses  in  action,  and  exert  themselves 
to  afford  them  every  support  and  protection,  not 
inconsistent  w^ith  established  principles,  and 
modes  of  proceeding  which  govern  tribunals, 
acting  according  to  the  course  of  the  common 
law.  The)'  will  not,  therefore,  give  effect  to  a 
release  procured  by  the  defendant,  under  a  co- 
vinous combination  with  the  assignor,  in  fraud 
of  his  assignee;  nor  permit  the  assignor  to  in- 
terfere, injuriously,  with  the  conduct  of  any  suit, 
commenced  by  his  assignee,  to  enforce  the  rights 
which  passed  under  the  assignment.     Ibid. 

110.  Where  a  chose  in  action  is  assigned  by 
the  owner,  he  cannot  interfere  to  defeat  the 
rights  of  the  assignee,  in  the  prosecution  of  a 
suit,  brought  to  enforce  those  rights.  Mandeville 
v.  Wclch,^5  Wheat.  277;  4  Cond.  Rep.  642. 
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111.  It  is  immaterial,  in  this  respect,  whether 
the  assignment  be  good  at  law,  or  in  equity  only. 
Ibid. 

112.  The  doctrme,  however,  applies  only  to 
cases,  where  the  entire  chose  in  action  has  been 
assigned,  and  not  to  a  partial  assignment.    Ibid. 

113.  In  England,  any  instrument  or  claim, 
though  not  negotiable,  may  be  assigned  to  the 
kingrwho  can  sue  upon  it  in  his  own  name.  No 
valid  objection  is  perceived  against  giving  the 
same  effect  to  an  assignment  to  the  government 
of  this  country.  The  United  States  v.  Buford,  3 
Peters,  30. 

114.  According  to  the  settled  rule  in  chancery, 
and  that  which  is  recognised  by  the  law  of  Vir- 
ginia, the  assignee  of  a  bond  stands  precisely  in 
the  same  situation  as  the  original  party,  and  sub- 
ject to  all  existing  equities.  Scott  ct  al.  v.  Shreeve 
et  al,  12  Wheat.'605;  6  Cond.  Rep.  662. 

115.  An  assignment,  with  notice  of  a  chose  in 
action,  founded  in  illegality,  will  not  protect  the 
parties  from  the  legal  consequences  attached  to 
the  oriifiiial  contract.  Fales  et  al.  v.  3Iaybury,  2 
Gallis.^C.  C.  R.  560. 

116.  A  decree,  though  not  assignable  at  law, 
is  transferable  for  valuable  consideration  in 
equity;  and  a  court  of  chancery  will  support  the 
transfer.  Coates^  Ex^rx.  v.  Muse''s  Adm^rs.,  1 
Brockenb.  C.  C.  R.  551. 

117.  If  a  chose  in  action,  not  negotiable,  be 
assigned  without  any  fraud  or  illegality  in  its 
origin,  the  parties  are  not  precluded  from  setting 
up  such  matters  in  defence,  in  the  same  manner 
as  if  there  had  been  no  assignment.  Fales  ct  al. 
V.  Maybury,  2  Gallis.  C.  C.  R.  560. 

118.  And  the  rule,  that  it  is  only  an  equity 
residing  in  the  original  debtor,  and  not  an  equity 
residing  in  some  third  person  against  the  assignor, 
that  has  this  effect,  does  not  e.vclude  a  judgment 
creditor,  claiming  to  redeem;  he  stands  in  the 
place  of  the  debtor,  and  has  his  equity.     Ibid. 

119.  An  assignee,  who  might  have  obtained 
notice,  and  ought  to  have  sought  it,  stands  in  no 
better  situation  than  if  he  had  actually  obtained 
it.     Ibid. 

120.  A  mortgage  was  given,  in  reality,  to  in- 
demnify the  mortgagee,  but  purporting  to  secure 
a  sum  of  money,  payable  in  one  year,  and  five 
years  after  it  was  assigned,  the  whole  sum  ap- 
peared from  the  instrument  to  be  unpaid.  Held, 
That  the  circumstances  of  the  case  should  have 
put  the  assignee  upon  inquirj-,  from  which  he 
would  have  learned  the  true  consideration  of  the 
morfirage.     Ibid. 

121.  Courts  of  law,  as  well  as  courts  of  equity, 
will  take  notice  of  the  assignment  of  choses  in 
action,' and  to  every  substantial  purpose,  will 
protect  the  assignee.  The  beneficial  interest  of 
the  assignee  is  so  far  regarded,  that  the  defend- 
ant may  set  off  a  debt  due  the  assignee,  in  like 
manner  as  if  the  suit  had  been  brought  in  his 
own  name.  Corser  v.  Craig,  1  Wash.  C.  C.  R. 
424. 

122.  If  it  be  necessary,  in  an  action  brought 
upon  an  assigned  chose  in  action,  that  the  in- 
terest of  the  person  for  who.sc  benefit  the  suit  is 
brought  should  appear  in  the  pleadings,  it  is  suf- 


ficient if  it  appear  in  any  part  of  the  pleadings. 
Ibid. 

123.  A  shipment  of  tobacco  was  made  at  New 
Orleans,  by  the  agent  of  the  owner,  consigned  to 
a  house  in  Baltimore ;  the  shipment  being  for 
the  account  and  risk  of  the  owner,  he  being  at 
the  time  indebted  to  the  consignees  for  a  balance 
of  account.  The  owner  of  the  shipment  drew 
two  bills  on  the  consignees,  and  on  the  same  day 
made  an  assignment  on  the  back  of  a  duplicate 
invoice  of  the  tobacco,  in  the  following  words: 
"I  assign  to  James  Jackson  (the  drawee  of  the 
bills)  so  much  of  the  proceeds  of  the  tobacco 
alluded  to  in  the  within  invoice,  as  will  amount 
to  two  thousand  four  hundred  dollars  (the  amount 
of  the  two  bills);  to  I.  and  L.,  si.v  hundred  dol- 
lars, &c. ;  and  Messrs.  Tiernan  and  Sons  (the 
consignees)  will  hold  the  nett  proceeds  of  the 
within  invoice,  subject  to  the  order  of  the  per- 
sons above  named,  as  directed  above."  The 
bills  were  dishonoured.  This  assignment,  by  its 
terms,  was  not  intended  to  pass  the  legal  title  in 
the  tobacco,  or  its  proceeds,  to  the  parties;  but 
to  create  an  equitable  title  or  interest  only  in  the 
proceeds  of  the  sale,  for  the  benefit  of  the  as- 
signees; and  they  cannot  maintain  an  action 
against  the  consignees  in  their  own  name  for 
the  same.  The  receipt  of  the  consignment  by 
the  consignees  did  not  create  a  contract,  express 
or  implied,  on  the  part  of  the  consignees  with 
the  assignees,  to  hold  the  proceeds  for  their  use ; 
so  as  to  authorize  them  to  sue  for  the  same. 
Tiernan  v.  Jackson,  5  Peters,  580. 

124.  The  general  principle  of  law  is,  that 
choses  in  action  are  not  at  law  assignable.  But 
if  assigned,  and  the  debtor  promises  to  pay  the 
debt  to  the  assignee,  the  latter  may  maintain  an 
action  against  the  debtor  as  mone)'  received  to 
his  use.     Ibid. 

125.  In  Mandeville  V.  Welsh,  5  Wheat.  277, 
286,  it  was  said  by  the  supreme  court,  that  in 
cases  where  an  order  is  drawn  for  the  whole  of 
a  particular  fund,  it  amounts  to  an  equitable  as- 
signment of  that  fund ;  and  after  notice  to  the 
drawee,  it  binds  that  fund  in  his  hands.  But 
where  the  order  is  drawn  either  on  a  general  or 
a  particular  fund,  for  a  part  only,  it  does  not 
amount  to  an  assignment  of  that  part,  or  give  a 
lien  as  against  the  drawee;  unless  he  consents 
to  the  appropriation  by  an  acceptance  of  the 
draft;  or  an  obligation  to  accept  maybe  fairly 
implied  from  the  custom  of  trade,  or  the  course 
of  business  between  the  parties,  as  a  part  of 
their  contract.  The  court  were  there  speaking 
in  a  case  where  the  suit  was  not  brought  by  the 
assignee,  but  in  the  name  of  the  original  assignor 
for  his  use,  against  the  debtor;  and  it  was.  there- 
fore, uiuiecessary  to  consider  whether  the  re- 
medy, if  any,  for  the  assignee,  was  at  law  or  in 
equity.     Ibid. 

126.  Until  the  parties  receiving  a  consignment 
or  a  remittance,  \mder  such  circumstances  as 
those  in  this  case,  had  done  .some  act  recogni.sing 
the  appropriation  of  it  to  the  particular  purposes 
specified  ;  and  the  persons  claiming  had  signified 
their  acceptance  of  it,  so  as  to  create  a  privity 
between  them;  the  property  and  its  proceeds 
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remained  at  the  risk,  and  on  the  account  of  the 
remitter  or  owner.     Ibid. 

127.  Where  a  mortgage  had  been  given  to 
one  partner  to  secure  a  debt  of  a  firm,  and  after 
the  failure  of  the  firm,  and  an  assignment  of  the 
debt,  one  of  the  partners  entered  into  an  arrange- 
ment with  the  debtor,  without  the  consent  of 
the  assignees,  by  which  he  took  negotiable  notes 
for  the  debt,  payable  on  time,  and  afterwards 
he  assigned  the  mortgage  to  the  other  partner 
who  was  not  party  to  the  arrangement ;  it  was 
held,  that  the  mortgage  was  not  extinguished. 
Oshornc  v.  Benson.,  5  Mason's  C.  C.  R.  157. 

128.  Where  goods  on  consignment  at  Boston, 
were  on  failure  of  the  owners  assigned  for  the 
benefit  of  creditors,  and  before  notice  to  the 
consignees  of  the  assignment  could  be  reasonably 
given,  another  creditor  of  the  debtors  attached 
them  by  a  trustee  process  in  Boston,  the  debtor 
and  creditor  being  citizens  of  the  state  of  Penn- 
sylvania; it  was  held,  that  the  assignment,  if 
bona  fide,  was  a  sufficient  title  to  pass  the  goods 
to  the  assignees,  and  to  overreach  the  trustee 
process.  Bohlen  v.  Cleveland,  5  Mason's  C.  C.  R. 
174. 

129.  Query,  Whether  a  party  who  has  pro- 
cured an  assignment  of  a  debt  of  the  plaintiff, 
can  set  it  off  against  his  own  debt  due  to  the 
plaintiff,  which  was  previously  assigned.     Ibid. 

130.  Where  there  are  mutual  debts  subsisting 
between  an  insolvent,  and  there  is  either  an  ex- 
press or  an  implied  agreement  of  stoppage  pro 
tanto,  or  mutual  credit;  doubtless,  a  court  of 
equity  would  enforce  it  against  the  party  him- 
self, or  his  assignee,  wuth  notice;  but  that  it 
would  enforce  it  against  the  assignee  without 
notice,  is  not  so  clear;  and  to  say  the  least  of  it, 
would  trench  upon  some  of  its  known  doctrines 
for  the  protection  of  bona  fide  purchasers.  Green 
V.  Darling,  5  Mason's  C.  C.  R.  215. 

131.  An  action  upon  an  open  account  which 
has  been  assigned  to  a  third  person,  is  properly 
brought  in  the  name  of  the  original  creditor  ;  but 
the  debtor  may  offset,  in  suck  action,  all  pay- 
ments made  to  the  assignee,  on  account  of  his 
claim.  Winchester  v.  HacJdcy.  2  Cranch,  342; 
1  Cond.  Rep.  415. 

132.  The  assignor  of  a  patent -right  cannot 
maintain  an  action  in  his  own  name  for  a  viola- 
tion of  the  patent.  Tyler  el  al.  v.  Tuel,  6  Cranch. 
324;  2  Cond.  Rep.  388. 

133.  Under  the  patent  act  of  February  21, 
1793,  ch.  156,  if  the  patentee  has  sold  out  a 
moiety  of  his  patent-right,  a  joint  action  lies  by 
himself  and  his  patentee  for  a  violation  of  it. 
Whittemore  v.  Cutter,  1  Gallis.  C.  C.  R.  429. 

134.  A  general  assignee  of  the  effects  of  an 
insolvent,  cannot  sue  in  the  federal  courts,  if 
his  assignor  could  not  have  sued  in  those  courts. 
Sere  v.  ^itot  et  al,  6  Cranch,  332;  2  Cond.  Rep. 
389. 

135.  The  nominal  plaintiff  may  dismiss  a  suit 
brought  in  his  name,  by  a  creditor  who  has  not 
an  assignment  of  the  cause  of  action.  Welsh  v. 
Mamleville,  7  Cranch,  152;  2  Cond.  Rep.  452. 

136.  A  book  account  is  not  assignable.  A 
power  given  to  collect  it.  is  revocable.  1  Brock. 
C.  C.  R.  456. 


137.  A  bond  given  to  B.  was  assigned  to  C, 
and  when  the  assignment  was  made  there  was 
an  open  running  account  between  the  obligor  of 
the  bond  and  B.  In  a  suit  on  the  bond  by  C, 
the  assignee,  it  was  decided  that  the  balance 
due  from  B.  to  C.  on  a  settlement  made  after  the 
commencement  of  the  suit,  which  B.  promised 
on  the  settled  account  to  pay  in  three  years, 
could  not  be  set  off  aijainst  the  bond.  Scott  v. 
Jones,  1  Brockenb.  C.  C.  R.  244. 

138.  A  note  executed  in  Michigan,  payable 
in  New  York,  in  New  York  funds,  or  their  equi- 
valent, is  not  negotiable.  To  bring  it  within  the 
statute,  it  must  be  payable  in  money.  It  must 
be  for  a  sum  certain,  subject  to  no  conditions. 
Hasbrook  ct  al.  v.  Palmer  et  al.,  2  M'Lean,  C.  C. 
R.  11. 

139.  If  the  maker  of  a  note  prove  fraud,  the 
assignee  is  bound  to  show  a  valuable  consider- 
ation. M'-Clintock  V.  Cummins,  2  M'Lean,  C.  C. 
R.  98. 

140.  A  note  payable  to  A.  B.  or  bearer  passes 
by  delivery,  and  the  holder  may  sue.  Bradford 
V.  Jcnks  et  al.,  2  IM'Lean,  C.  C.  R.  130. 

Assignment    of   Partnership    Property    by    one 
Partner. 

141.  It  is  undoubtedly  true,  that  each  partner 
is  possessed,  not  only  of  his  own  share  and  in- 
terest in  the  partnership  effects,  but  of  the  whole; 
and,  therefore,  he  has  power  to  dispose  of  the 
whole  to  third  persons  who  deal  with  him,  in 
relation  to  the  partnership  concerns.  Without 
such  a  power,  the  trade  of  copartners  could  not 
be  carried  on :  and  it  consequently  becomes,  of 
necessity,  incorporated  into  the  nature  and  being 
of  such  an  association.  But  it  may  admit  of 
serious  doubt,  whether  one  partner  can,  without 
the  consent  of  his  associates,  assign  the  whole 
of  the  partnership  effects,  (otherwise  than  in  the 
course  of  trade,  in  which  the  firm  is  engaged.) 
in  such  manner  as  to  terminate  the  partnership. 
An  assignment  of  all  the  effects  to  trustees  for 
the  benefit  of  the  creditors  of  the  concern,  would 
seem,  emphatically,  to  be  of  this  character. 
Such  was  the  obvious  design,  and  such  must  be 
its  necessary  consequence.  Now,  it  is  perfectly 
clear,  that  one  partner  cannot,  by  withdrawing 

.himself  from  the  association  before  the  period 
stipulated  between  the  partners  for  its  continu- 
ance, either  dissolve  the  partnership,  or  extricate 
himself  from  the  responsibilities  of  a  partner, 
either  in  respect  to  his  associates,  or  to  third 
persons;  and  if  this  be  so,  it  would  seem  that 
he  could  not  produce  the  same  consequence  by 
any  other  voluntary  act  of  his  own.  This  is  not 
like  those  ca-^^es,  where,  by  the  act  of  God,  or 
by  the  operation  of  law,  the  partnership  is  dis- 
solved, as  by  the  death  or  bankruptcy  of  a  part- 
ner. Per  Mr.  Justice  Washington.  Pierpont  ct 
al.  V.  Lewis  Graham.  4  Wash.  C.  C.  R.  235. 


ASSUMPSIT. 

1.  A  certificate  stating  a  debt  to  be  due  by 
the  United  States  to  one  who  had  fraudulently 
claimed  the  same,  was  issued  to  him  by  the 
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commissioners  for  settling  continental  claims  j 
and  this  certificate  was  afterwards  funded  by 
him,  and  interest  on  the  same  was  paid  to  him. 
The  United  States  instituted  a  suit  to  recover 
the  amount  of  the  certificate,  and  the  interest 
paid  by  them.  Held,  that  they  were  entitled  to 
recover  the  same  in  an  action  of  assumpsit,  they 
having  by  the  suit  affirmed  the  said  certificate. 
Fenemore  v.  The  United  States,  3  Dall,  357 ; 
1  Cond.  Rep.  162. 

2.  An  action  of  assumpsit  could  not  be  brought 
on  a  policy  of  insurance,  under  seal;  and  the 
defect  is  not  cured  by  verdict.  After  verdict, 
every  alleged  assumpsit  in  the  declaration  is  to 
be  taken  as  an  express  assumpsit.  Marine  Ins. 
Co.  of  Alexandria  v.  Young,  1  Cranch,  332; 
1  Cond.  Rep.  326. 

3.  A  letter  from  the  defendants  to  J.  M.,  say- 
ing that  they  would  be  his  security  for  130  bar- 
rels of  corn,  payable  in  twelve  months,  will 
maintain  an  action  of  assumpsit  against  the  de- 
fendants, by  any  person,  who,  upon  the  faith  of 
the  letter,  shall  have  given  credit  to  J.  M.  for 
the  corn.  Laivrason  v.  Blason,  3  Cranch,  492; 
1  Cond.  Rep.  605. 

4.  If  money  be  delivered  by  A.  to  B.,  to  be 
paid  over  to  C,  although  no  promise  is  made  by 
6.  to  C. ;  yet  C.  may  recover  the  money  from 
B.  by  an  action  of  assumpsit.     Ibid. 

5.  Where  one  man  receives  money  which 
ought  to  be  paid  to  another,  or  belongs  to  another, 
an  action  of  assumpsit  for  money  had  and  re- 
ceived will  lie  in  favour  of  him  to  whom  of  right 
the  money  belongs;  and  this,  notwithstanding 
it  may  involve  a  trial  of  the  title  to  an  office,  if 
the  party  has  once  been  in  possession.  Allen  v. 
M'-Kcen,  1  Sumner's  C.  C.  R.  276. 

6.  Upon  a  special  contract,  e.xecuted  on  the 
part  of  the  plainlifT,  indebitatus  assumpsit  will 
lie  for  the  price.  Bank  of  Columbia  v.  Patter- 
son's Admh-s.,  7  Cranch,  299;  2  Cond.  Rep. 
501. 

7.  The  defendant  having  ordered  the  plaintiff 
to  purchase  salt  for  him,  and  to  draw  on  him 
for  the  amount,  and  he  having  so  purchased,  and 
drawn,  defendant  is  bound  to  accept  and  pay 
his  bills;  and  if  he  do  not,  plaintiff  may  recover 
the  amount  of  the  bill.*,  and  damages  and  costs 
of  protest,  (if  he  has  paid  them.)  upon  a  count 
for  money  paitl.  laid  out,  and  e.vpended  ;  and  the 

'bills  of  exchange  may  be  given  in  evidence  on 
that  count.  If  after  the  protest  of  the  bills,  the 
plaintiff  sell  the  salt  without  orders,  it  shall  not 
prejudice  his  right  of  action,  although  he  render 
no  account  of  sales.  Riggs  v.  Lindsay,  7  Cranch, 
.500  f  2  Cond.  Rep.  585. 

8.  Assumpsit  will  not  lie  on  a  policy  of  insur- 
ance under  seal  :  and  the  defect  is  not  cured  by 
a  verdict.  Marine  Ins.  Co.  of  Alexandria  v. 
Young,  1  Cranch,  332;   1  Cond.  Rep.  326. 

9.  In  assumpsit  against  a  consignee  of  goods, 
stating  the  contract  to  be,  "to  sell  the  same  and 
render  a  reasonable  account ;"  damages  for  not 
remitting  when  exchange  was  favourable  cannot 
be  recovered.  Pope  ct  al.  v.  Barret,  1  Mason, 
117. 

10.  An  action  of  assumpsit  on  an  open  account 
which  has  been  assigned  to  a  third  person,  is 


properly  brought  in  the  name  of  the  original 
creditor,  but  the  debtor  may  offset  in  such  action 
all  payments  made  to  the  assignor  on  account  of 
such  claim.  Winchester  v.  Hackley,  2  Cranch, 
342;   1  Cond.  Rep.  415. 

11.  The  ancient  doctrine  that  a  corporation 
can  act  in  matters  of  contract  under  its  seal  only, 
has  been  departed  from  by  modern  decisions; 
and  it  is  now  considered  that  the  agents  of  a 
corporation  may,  in  many  cases,  bind  it,  and 
subject  it  to  an  action  of  assumpsit.  Chesapeake 
and  Ohio  Canal  Company  v.  Knapp  and  others,  9 
Peters,  54 1. 

12.  When  a  special  contract  remains  open, 
the  plaintiff's  remedy  is  on  the  contract,  and  he 
must  set  it  forth  specially  in  his  declaration. 
But  if  the  contract  has  been  put  an  end  to,  an 
action  for  money  had  and  received  lies  to  recover 
any  payment  that  has  been  made  under  it.  Ibid. 

14.  It  is  a  well-settled  principle,  that  where  a 
special  contract  has  been  performed,  a  plaintiff 
may  recover  on  the  general  counts.     Ibid. 

15.  Where  the  United  States  are  entitled  to  a 
priority  of  payment,  they  may  bring  an  action 
of  assumpsit  against  the  assignee  for  money  had 
and  received  by  him  under  the  assignment. 
U.  S.v.  Clarke,  I'Paine's  C.  C.  R.  629. 

15.  The  article  omitted  in  the  assignment  was 
a  debt  from  the  assignee  to  the  debtor  of  the 
United  States,  growing  out  of  a  previous  partner- 
ship between  them.  After  the  making  of  the 
assignment,  the  assignee  gave  the  debtor  his 
bond  for  the  debt.  Held,  that  if  the  bond  was 
given  for  moneys  of  the  debtor  in  the  assignee's 
hands  at  the  making  of  the  assignment,  the 
amount  might  be  recovered  in  assumpsit,  but 
not  if  it  grew  out  of  unsettled  partnership  con- 
cerns.    Ibid. 

16.  Where  assumpsit  is  brought  against  an 
assignee,  and  he  has  funds  which  can  be  reached 
by  the  action,  it  seems  that  he  is  not  entitled  to 
a  deduction  for  his  expenses,  incurred  in  pre- 
serving the  property,  and  the  execution  of  his 
trust.     Ibid. 

17.  Upon  the  issue  of  non  assumpsit,  the  de- 
fendant may  give  in  evidence  the  record  of  a 
former  judgment  between  the  same  parties,  in 
the  same  cause  of  action.  Young  v.  Black,  7 
Cranch,  565;  2  Cond.  Rep.  607. 

18.  Under  non  assumpsit,  the  defendant  may 
give  in  evidence  any  thing  which  shows  that  no 
debt  was  due  at  the  time  the  action  was  com- 
menced, whether  it  arosse  from  an  inherent  de- 
fect in  the  original  promise,  or  a  subsequent  dis- 
charge and  satisfaction.     Ibid. 

19.  An  endorser  of  a  promissory  note,  payable 
to  order,  cannot,  in  Virginia,  maintain  an  action 
of  assumpsit  at  law  uppn  the  note,  against  a  re- 
mote prior  endorser,  but  he  may  proceed  in 
.equity.  Harris  \.  Johnston,  3  Cranch.  311;  1 
Cond.  Rep.  543. 

20.  In  actions  of  as!;umpsit.  the  contract  must 
be  proved  as  laid;  and  if  the  umlertaking  be 
special,  it  must  be  so  slated,  or  the  variance  will 
be  fatal.     Ibid. 

21.  When  money  of  the  United  States  has 
been  received  by  one  public  agent  from  another 
public  agent,  whether  it  was  received  in  an  offi- 
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cial  or  private  capacity,  there  can  be  no  doubt 
but  that  it  was  received  to  the  use  of  the  United 
States,  and  they  may  maintain  an  action  of  as- 
sumpsit against  the  receiver  for  the  same.  The 
U.  S.  V.  Buford,  3  Peters,  28. 

22.  The  act  incorporating  the  Bank  of  the 
Common weahh  of  Kentucky,  contains  a  provi- 
sion by  which  it  is  enacted,  that  the  bank  shall 
receive  money  on  deposit  without  being  required 
to  give  an  obligation  under  seal  to  repay  it.  This 
enactment  must  be  construed  with  regard  to  the 
practice  of  banking,  and  the  general  understand- 
ing of  mankind,  and  must  create  a  hability  to 
the  depositor  by  the  simple  act  of  depositing, 
that  is,  an  assumpsit  in  law,  implied  from  an  act 
in  pais.  The  Bank  of  the  Commonwealth  of  Ken- 
tucky V.  Wister  et  ol,  2  Peters,  324. 

23.  Upon  a  deposit  being  made  in  the  Bank 
of  the  Commonwealth  of  Kentucky,  the  cashier 
gave  under  his  hand  a  certificate,  that  there  had 
been  deposited  to  the  credit  of  the  plaintiffs 
below,  seven  thousand  seven  hundred  and  thirty 
dollars  and  eighty-one  cents,  which  is  subject 
to  their  order  on  the  presentation  of  this  certifi- 
cate. The  deposit  was  made  in  the  notes  of  the 
bank  ;  and  when  the  same  were  deposited,  and 
when  demand  of  payment  was  made,  the  notes 
were  passing  at  one-half  their  nominal  value. 
When  the  certificate  was  presented  to  the  bank, 
the  cashier  offered  to  pay  the  amount  in  the 
notes  of  the  bank,  but  they  refused  lo  receive 
payment  in  any  thing  but  gold  or  silver.  The 
language  of  the  certificate  is  expressive  of  a 
general,  not  a  specific  deposit ;  ami  the  act  of 
incorporation  is  express,  that  the  bank  shall  pay 
and  redeem  their  bills  in  gold  or  silver.  The 
transaction,  then,  was  equivalent  to  receiving 
and  depositing  the  gold  or  silver:  if  the  bank 
did  not  so  understand  it,  they  might  have  refused 
to  receive  it,  and  the  plaintiffs  would  certainly 
have  recovered  the  gold  and  silver,  to  the  amount 
upon  the  face  of  the  bills.     Ibid.  325. 

24.  The  bank  having  offered  to  pay  the  amount 
of  the  certificate  in  their  bills,  they  put  their 
own  construction  on  the  same,  and  they  cannot 
afterwards  say  that  the  plaintiffs  below  should 
have  accompanied  the  certificate  with  a  check. 
Ibid.  326. 

25.  Every  thing  which  disaffirms  the  contract, 
every  thing  which  shows  it  to  be  void,  may  be 
given  in  evidence  on  the  general  issue,  in  an 
action  of  assumpsit.  Ci'aig  et  al.  v.  The  State  of 
Missouri,  4  Peters,  426. 

26.  In  assumpsit  on  a  promise  to  pay  a  debt 
due  by  the  promissor,  if  plaintiff  would  give 
time,  whenever  the  promissor  should  be  able, 
the  declaration  need  not  state  that  the  promise 
was  accepted  by  the  plaintiff.  It  is  sufficient  to 
aver  that  time  was  given,  and  that  the  defendant 
is  able.  Lonsdale  v.  Brown,  4  Wash.  C.  C.  R. 
148. 

27.  A  promise  to  pay,  in  consideration  of  for- 
bearance for  a  short  time,  is  not  good  to  uphold 
assumpsit.  Alitor,  if  the  forbearance  be  for  a 
convenient  or  reasonable  time,  in  general  or  spe- 
cific terms,  or  indefinitely.     Ibid. 

28.  A  promise  to  pay  in  consideration  of  for- 
bearance,  when  defendant  should  be  able,  is 
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good,  and  is  to  be  construed  until  he  is  able. 
"ibid. 

29.  A  promise  to  pay  a  sum  of  money  on  a 
consideration  executed,  if  it  was  induced  by  the 
request  of  the  defendant,  or  by  some  previous 
duty;  or  if  the  debt  be  continuing  at  the  time, 
or  is  barred  by  a  rule  of  law,  or  provision  of 
some  statute,  as  by  the  act  of  limitations,  bank- 
ruptcy, or  the  like,  is  good  to  maintain  an  as- 
sumpsit.    Ibid. 

30.  In  an  action  of  assumpsit  brought  for  a 
breach  of  contract,  in  not  delivering  teas  of  a 
certain  quality,  the  plaintiff  cannot  be  permitted 
to  impute  fraud  to  the  defendant,  by  giving  evi- 
dence tending  to  show  that  after  the  examination 
of  the  tea.s,  made  by  the  purchaser  on  shore,  it 
was  in  the  power  of  the  defendant  to  change 
them.  Gilpins  v.  Consequa,  3  Wash.  C.  C.  R. 
184. 

31.  In  an  action  of  assumpsit  against  the  col- 
lector of  the  customs,  for  a  proportion  of  the 
proceeds  of  a  forfeiture  under  the  laws  of  the 
United  States,  to  which  the  plaintiffs  were,  by 
the  provisions  of  the  law,  entitled,  the  sum  paid 
over  and  distributed  under  the  same  law  as  a 
share  of  the  forfeiture,  before  notice  of  the 
plaintifPs  claim,  cannot  be  recovered.  Saivyer 
V.  Steel,  3  Wash.  C.  C.  R.  464. 

32.  When  a  promise  to  pay  a  debt  when  able, 
has  been  made  to  a  person  who  was  not  the 
agent  of  the  plaintiff,  and  who  had  no  authority 
to  receive  the  money  from  the  defendant,  tie 
promise  being  in  a  different  manner  from  the 
original  contract,  and  the  plaintiff  not  present  to 
accept  the  promise,  a  recovery  cannot  be  had 
on  the  engagement  in  an  action  of  assumpsit. 
Craig  V.  Brown,  3  Wash.  C.  C.  R.  503. 

33.  Where  a  promise  is  made  to  pay  a  debt 
when  able,  and  the  creditor  does  not  wait,  but 
proceeds  immediately  on  the  original  obligation, 
before  the  defendant  had  ability  to  pay,  he  can- 
not afterwards  resort  to  an  action  of  assumpsit 
on  the  new  promise.     Ibid. 

34.  Indebitatus  assumpsit  cannot  be  main- 
tained by  one  partner  against  another,  until  the 
partnership  is  dissolved,  the  balance  of  the  ac- 
counts between  the  partners  ascertained,  and  a 
promise  to  pay.  Felichi  v.  Hamilton,  1  Wash. 
C.  C.  R.  491. 

35.  Where  there  is  a  special  agreement,  open 
and  subsisting  at  the  time  the  cause  of  action 
arises,  indebitatus  assumpsit  will  not  lie.  Per- 
kins V.  Hart,  11  Wheat.  237;  6  Cond.  Rep.  287. 

36.  But  if  the  agreement  has  been  fully  per- 
formed, or  its  further  execution  has  been  per- 
vented  by  the  act  of  the  defendant,  or  by  the 
consent  of  both  parties,  or  if  the  contract  has 
been  fully  performed  in  respect  to  any  one 
distinct  subject  included  in  it,  the  plaintifl'  may 
recover  upon  a  general  indebitatus  assumpsit. 
Ibid. 

37.  A  contract  made  by  copartners,  is  several 
as  well  as  joint,  and  the  assumpsit  is  made  by 
all  and  by  each.  It  is  obligatory  on  all,  and  on 
each  of  the  copartners.  Den  v.  Wright  et  al., 
Peters'  C.  C.  R.  69. 

38.  Where  the  United  States  are  entitled  to  a 
priority  of  payment,  they  may  bring  an  action 
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of  assumpsit  against  the  assignee  for  money  had 
and  received.     U.  S.  v.  Molt,  1  Paine,  629. 

39.  Where  an  action  of  assumpsit  is  brought 
a"-ainst  an  assignee,  and  he  has  funds  which 
cannot  be  reached  by  the  action,  it  seems  that 
he  is  not  entitled  to  a  deduction  for  his  expenses 
incurred  in  the  preservation  of  the  property,  and 
the  execution  of  his  trust.     Ibid. 

40.  An  incorporated  bank,  or  insurance  com- 
pany, although  it  has  no  express  power  to  make 
d  promise  not  under  seal,  is  yet  liable  for  the 
notes  issued  by  it ;  for  the  funds  deposited  in  it ; 
for  the  repayment  of  a  premium,  the  considera- 
tion of  which  has  failed;  or  for  any  other  express 
or  implied  assumpsit  in  the  ordinary  course  of 
its  business,  as  a  natural  person.  Bank  of  Co- 
lumbia V.  Patterson''s  Adrn'r.,  7  Cranch,  305 ;  2 
Cond.  Rep.  501. 

41.  In  the  case  of  Gary  v.  Curtis,  8  Howard 
236,  it  was  decided  that  under  the  act  of  con- 
gress of  March  3,  1839,  5  Statutes  at  Large, 
348,  which  requires  collectors  to  place  to  the 
credit  of  the  treasurer  of  the  United  States  all 
moneys  which  they  receive  for  unascertained 
duties  on  foreign  merchandise,  or  for  duties  paid 
under  protest,  assumpsit  or  other  action  will 
not  lie  against  the  collector  by  the  claimants  for 
the  same. 

42.  [By  an  act  of  congress  of  February  25, 
1845;  5  Statutes  at  Large,  727,  it  was  declared 
that  an  action  at  law  may  be  maintained  against 
any  collector,  &c.,  for  duties  paid  under  protest, 
or  for  unascertained  duties,  to  ascertain  the 
duties  payable  by  law. — Ed.] 
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1.  General  Principles. 

1.  The  service  of  a  subpoena,  in  case  of  a 
chancery  attachment  in  Virginia,  will  make  the 
garnishee  liable,  if  he  pays  away  the  money 
after  notice  of  the  subpoena.  Kennedy  v.  Brent, 
6  Cranch,  187  ;.  2  Cond.  Rep.  345. 

2.  An  attachment  issuing  from  the  courts  of 
the  United  States  must  be  served  by  the  mar- 
shal of  the  United  States.  The  United  States  v. 
Monts:omcry,  2  Dail.  335. 

3.  Under  the  attachment  law  of  Maryland, 
when  the  defendant  appears  and  dissolves  the 
attachment,  it  is  not  necessary  that  there  should 
be  a  declaration  and  snbso(]uont  pleadings  ac- 
cording to  the  course  of  ordinary  actions.  Golds-, 
boroudi  v.  Orr,  8  Wheat.  217  ;  5  Cond.  Rep.  412. 

4.  If  a  bond  taken  on  the  delivery  of  property 
on  bail  be  void,  as  not  conforming  to  law,  the 
court  will  enforce  a  redelivery  of  the  property  by 
attachment.     The  Sirusslc,  1  Gallis.  C.  C.  R.  476. 

5.  The  marshal  may  have  an  attachment  to 
enforce  the  payment  of  his  fees  of  office,  by  the 
suitors  of  the  court.     So   an   attachment   may 


issue  against  an  attorney  who  endorses  the  writ, 
and  who  by  the  lex  loci  is  liable  to  respond  the 
costs.     Afionymous,  2  Gallis.  C.  C.  R.  101. 

6.  Motions  and  affidavits  for  attachment  in 
civil  suits,  are  proceedings  on  the  civil  side  of  the 
court,  until  the  attachments  issue ;  and  are  to 
be  entitled  in  the  names  of  the  parties ;  but  as 
soon  as  the  attachment  issues,  the  proceedings 
are  on  the  criminal  side.  U.  S.  v.  Wayne,  Wal- 
lace's C.  C.  R.  134. 

7.  Where  the  court  of  admiralty  has  parted 
with  the  ^possession  of  the  property  upon  bail  or 
stipulation,  and  it  is  necessary  for  the  purposes 
of  justice  to  retake  the  property  into  the  custody 
of  the  court,  the  proper  process  against  any 
person  not  a  party  to  the  stipulation,  but  who  is 
alleged  to  have  the  article,  or  constructive  pos- 
session, is  a  monition,  and  not  an  execution  in 
the  first  instance.  The  Gran  Para,  10  Wheat. 
497  :  6  Cond.  Rep.  199. 

8.  An  equity  of  redemption  of  real  estate,  in 
Maryland,  is  liable  to  attachment.  Pratt  et  al.  v. 
Law,  9  Cranch,  460:  3  Cond.  Rep.  460. 

9.  Where  a  party  claims  under  an  attach- 
ment, he  must  file  a  caution  in  court,  to  hold 
the  proceeds  remaining  after  satisfying  prior 
claims.     The  Loiiisetta,  2  Gallis.  C.  C.  R.  307. 

10.  Under  the  statute  of  Massachusetts  ol 
1823,  ch.  242,  giving  relief  against  fraud,  to  se- 
cure attaching  creditors,  it  is  not  necessary  that 
the  second  attachment  should  be  returnable  to 
the  same  term  of  the  court  as  the  first  attach- 
ment. Query,  If  the  plaintiff  must  in  all  cases 
under  that  act,  sign  and  make  oath  to  his  peti- 
tion, to  be  admitted  to  defend  against  the  first 
attachment,  or  it  may  be  done,  if  he  is  abroad, 
by  his  agent  ?  Lodge  v.  Lodge,  5  Mason's  C.  C. 
R.  407.  " 

11.  Property  in  the  hands  of  a  third  person, 
having  a  lien  thereon,  is  not  attachable  in  a  suit 
against  the  general  owner;  but  if  the  lien  be 
waived,  the  objection  does  not  lie  in  the  moutk 
of  the  general  owner.  Meeker  v.  Wilson,  1 
Gallis.  C.  C.  R.  419. 

12.  The  United  States  have  a  preference, 
under  the  5th  section  of  the  act  of  congress  of 
3d  March,  1797;  the  act  of  May  2,  1792;  and 
4  August,  1790,  over  attachments.  Bee's  Adm. 
Decis.  196. 

13.  An  assignment  of  property  for  the  benefit 
of  creditors,  is  good  against  a  subsequent  attach- 
ment; although  the  creditors  were  not  origin- 
ally parties  to  the  assignment,  if  they  have,  in 
fact,  assented  thereto  before  the  attachment. 
Broum  v.  BTinturn,  2  Gallis.  C.  C.  R.  557. 

14.  Query,  If  such  assent  be  necessary,  to 
make  such  an  assignment  valid  against  the  at- 
tachments of  other  creditors  ?     Ibid. 

15.  An  attachment  to  bring  a  party  into  court 
is  the  usual  process,  when  he  has  not  made  a 
sufiicient  return  to  a  habeas  corpus,  unless  he 
is  j)resent  in  court,  in  which  case  the  court  may 
order  him  to  answer  interrogatories  immedi- 
ately. The  United  States  v.  Green,  3  Mason's  C. 
C.  R.  482. 

16.  The  United  States  have  no  such  priority 
on  other  creditors  of  their  debtors,  as  to  entitle 
them  to  a  prior  satisfaction,  by  attachment  and 


ATTACHMENT. 


195 


Attachments  against  Persons Attachments  for  Contempt. 


levy,  over  prior  attaching  creditors.  The  United 
States  V.  Canal  Bank,  3  Story's  C.  C.  R.  79. 

17.  In  Massachusetts  and  Maine,  a  creditor 
attaching  real  estate  can  hold  the  same  against 
a  person  purchasing  prioc  to  the  attachment,  but 
whose  deed  is  not  recorded  until  after  the  attach- 
ment, provided  the  attaching  creditor  has  had 
no  notice  of  the  deed  at  the  time  of  the  attach- 
ment.    Ibid. 

IS.  B.  attached  certain  land  as  the  property 
of  C,  on  October  4,  1839,  and  levied  an  execu- 
tion thereon  on  the  1 1th  of  November,  1840. 
C.  conveyed  the  same  land  by  deed  to  H.,  prior 
to  the  attachment ;  but  the  deed  was  not  re- 
corded until  the  2'6th  of  October,  1839,  and  B. 
had  no  notice  thereof  prior  to  that  time.  The 
United  States  recovered  judgment  against  C.  and 
H.,  on  duty  bonds,  subsequent  to  October,  1839, 
and  levied  execution  on  the  same  premises,  prior 
to  November,  1840,  "as  the  estate  of  any  or  all 
the  debtors."  It  was  held  that  the  United  States 
were  not  entitled  to  a  priority  against  B.     Ibid. 

19.  An  attachment  on  mesne  process  is  not  a 
lien  in  the  sense  of  the  common  law.  In  the 
matter  of  Bellotvs  v.  Peck,  3  Story's  C.  C.  R.  428. 

20.  Where  an  attachment  is  made  by  creditors, 
and  afterwards,  before  judgment  in  the  suit,  the 
debtor  files  his  petition  in  bankruptcy,  if  the 
creditor,  with  the  knowledge  thereof,  take  judg- 
ment arid  levy  execution,  and  the  debtor  be 
afterwards  declared  a  bankrupt,  the  levy  and 
execution  are  a  fraud  on  the  bankrupt  act,  and 
are  void.  Everett  v.  Stone,  3  Story's  C.  C.  R. 
446. 

2.  Attachments  against  Persons. 

21.  The  law  operates  upon  all  persons 
equally;  the  high,  the  low,  the  rich,  the  poor. 
If  a  subpoena  is  issued  to  a  justice,  or  judge, 
and  it  is  not  obeyed,  the  court  will  be  more 
strict  against  such  characters,  than  against  others 
whose  offices  did  not  so  strongly  point  out  their 
dutj'.  But  the  practice  must  always  be  strict  in 
the  previous  steps  of  the  proceedings,  before  an 
attachment  can  be  awarded ;  and  all  the  docu- 
ments upon  which  it  is  awarded  must  be  filed 
with  the  court.  The  U.  S.  v.  Caldwell,  Circuit 
Court  of  the  United  States,  2  Dall.  334, 

22.  Attachments  for  the  non-attendance  of  a 
witness,  on  a  subpoena,  must  be  served  by  the 
marshal  of  the  court,  although  the  persons 
against  whom  the  process  is  issued,  reside  in  a 
distant  county.  The  United  States  v.  Montgo- 
meri/,Circuit  Court  of  the  United  States,  2  Dall.  33. 

23.  An  officer  of  the  United  States,  who  has 
levied  a  sum  of  money  on  an  execution  in  favour 
of  the  United  Slates,  to  whom  the  United  States 
are  indebted  for  fees  of  office  in  a  sum  greater 
than  the  amount  of  the  execution,  has  a  right  to 
retain  it  by  way  of  sel-ofT;  and  on  a  motion 
made  on  the  part  of  the  United  States,  to  commit 
the  officer  for  failure  to  pay  over  the  money  so 
levied,  he  will  be  permitted  to  show  that  the 
United  States  are  indebted  to  him  ;  and  if  this 
be  shown,  it  is  sufficient  cause  why  he  should 
not  be  attached.  The  U.  S.  v.  3Iann,  2  Brockenb. 
C.  C.  R.  9. 

24.  An   attachment   is  the  usual   process  to 


bring  a  party  into  court,  where  he  has  not  made 
a  true  return  :  and  if  he  is  present  in  court,  no 
such  process  is  necessarj*:  but  the  court  may 
pass  an  order  directing  him  immediately  to  an- 
swer interrogatories.  U.  S.  v.  Greene,  3  Mason's 
Rep.  482. 

25.  Proceedings  by  libel  were  in.stituted  upon 
a  seizure  of  goods,  and  a  bond  given  for  their 
appraised  value,  on  the  delivery  of  the  goods  to 
the  claimant.  Afterwards,  the  libel  was  changed 
by  an  amendment  to  an  information,  and  the 
goods  were  condemned.  On  an  a])plication  for 
an  attachment  against  the  obligors  in  the  bond, 
it  was  held  that  although  the  case  was  not  regu- 
larly within  the  89th  section  of  the  collection 
law,  yet  a  compliance  with  the  stipulations  in 
the  bond  might  be  enforced  by  an  attachment 
asainst  the  obligors.  U.  S.  v.  Four  Pieces  of 
Woollen  Cloth,  1  Paine's  C.  C.  R.  435. 

26.  It  makes  no  difference  that  the  obligoM 
were  only  sureties,  and  had  not  .••eceived  the 
goods.     Ibid. 

27.  For  such  costs  as  the  plaintiff  is  liable, 
the  court  will  grant  an  attachment  in  favour  of 
the  officers  of  the  court.  Brown's  Lessee  v.  Ar- 
buncle,  Peters'  C.  C.  R.  103. 

3.  Attachments  for  Contempt. 

28.  That  unfair  practices  towards  a  witness 
who  was  to  give  testimony  in  the  circuit  court, 
or  oppression  under  colour  of  its  process,  al- 
though these  practices  and  that  oppression  were 
acted  in  another  district,  would  be  punishable 
by  an  attachment  for  contempt,  provided  the 
person  came  within  the  jurisdiction  of  the  court, 
is  a  position  which  the  court  is  not  disposed  to 
controvert ;  but  it  is  also  believed  that  this  mode 
of  punishment  ought  not  to  be  adopted,  unless 
the  deviation  from  law  could  be  clearly  attached 
to  the  person  against  whom  the  motion  was 
made,  and  utdess  the  deviation  were  intentional ; 
or  unless  the  course  of  judicial  proceedings 
were,  or  might  be  so  affected  by  it  as  to  make 
a  punishment  in  this  mode  obviously  conducive 
to  a  fair  and  correct  administration  of  justice. 
Per  Mr.  Chief  Justice  Marshall,  in  the  circuit 
court  of  the  United  States  of  Virginia,  1  Burr's 
Trial,  355. 

29.  If  the  party  against  whom  an  attachment 
has  issued  for  a  contempt,  by  his  affidavit  and- 
answer^  to  interrogatories,  discharge  himself  of 
the  contempt,  no  farther  proceedings  can  be  had 
against  him  on  the  attachment ;  but  if  perjury 
appear,  he  will  be  recognised  to  answer,  &c. 
U.  S.  V.  Dodge,  2  Gallis.  C.  C.  R.  3 13-. 

30.  Any  publication,  pending  a  suit,  reflecting 
upon  the  court,  the  jury,  the  parties,  the  officers 
of  the  court,  the  counsel,  &c.,  in  reference  to 
the  suit,  or  tending  to  influence  the  decision  of 
the  controversy,  is  a  contempt  of  the  court,  and 
punishable  by  attachment.  Hollingsivorth  v. 
Duane,  Wallace's  C.  C.  R.  77. 

31.  Before  an  attachment  issues,  the  proceed- 
ings must  be  entitled  in  the  suit  in  which  the 
contempt  is  charged;  afterwards  they  are  to  be 
entitled  in  the  name  of  the  Uniteii  States.  The 
United  States  v.  Wayne,  Wallace's  C.  C.  R.  134. 

32.  A  rule  upon  a  party,  to  show  cause  why 
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an  attachment  should  not  issue  against  him  for 
a  contempt,  must  be  served  personally)  but  if 
he  evades  the  service,  or  other  circumstances 
render  it  proper,  the  court  will  order  that  service 
at  his  last  place  of  abode  shall  be  deemed  suffi- 
cient.    Ibid.  141. 

33.  On  a  rule  to  shovp  cause  why  an  attach- 
ment should  not  issue  against  one  for  a  contempt 
of  court,  the  defendant  may  controvert  the  facts 
by  affidavits,  or  explain,  excuse,  or  palliate,  or 
contend  on  any  legal  ground,  that  the  court  ought 
not  to  award  the'attachment.  The  court,  after 
examination,  being  satisfied  that  the  fact  on 
which  the  attachment  is  sought  has  not  been 
sufficiently  answered,  the  attachment  will  issue. 
The  defendant  when  brought  before  the  court 
may  submit  to  the  court,  or  the  prosecutor  may 
be  required  to  file  interrogatories.  He  is  not 
bound  to  pray  interrogatories.     Ihid. 

4.  Attachments  in  the  Admiralty. 

34.  Attachments  may  issue  out  of  the  admi- 
ralty courts  of  the  United  States,  against  the 
goods  or  debts  of  an  absent  person,  so  as  to 
make  him  a  party  to  the  suit.  Bouysson  et  al. 
V.  Miller  et  al,  Bee's  Adm.  Decis.  186. 

35.  The  admiralty  may  issue  process  of  at- 
tachment to  compel  an  appearance  in  cases  of 
maritime  torts,  as  well  as  in  cases  of  contract. 
3Ianro  v.  Almeida,  10  Wheat.  473  j  6  Cond. 
Rep.  190. 

36.  An  admiralty  court  has  jurisdiction  to  pro- 
ceed by  attachment  in  rem  for  a  tort.  The  Can- 
dalero,  Bee^s  Adm.  Decis.  60. 

37.  Proceedings  by  libel  were  instituted  upon 
a  seizure  of  goods,  and  a  bond  given  for  their 
appraised  value,  on  the  delivery  of  the  goods  to 
the  claimant.  Afterwards,  the  libel  was,  by 
amendment,  changed  to  an  information,  and  the 
goods  were  condemned.  On  an  application  for 
an  attachment  against  the  obligors  in  the  bond, 
it  was  held,  that  although  the  case  was  not  re- 
gularly within  the  S9th  section  of  the  collection 
law,  yet  a  compliance  with  the  stipulations  in 
the  bond  might  be  enforced  by  attachment 
against  the  obligors.  And  the  court  held,  that 
it  made  no  difference  that  the  obligors  were  only 
sureties,  and  had  not  themselves  received  the 
goods.  '  U.  S.  V.  Four  Pieces  of  Woollen  Cloth, 

,  1  Paine-s  C.  C.  R.  435. 

38.  The  process  of  attachment  may  issue, 
whenever  the  defendant  has  concealed  himself, 
or  has  absconded  from  the  country,  and  the 
goods  to  be'attached  are  within  the  jurisdiction 
of  the  courts  of  admiralty.  Mnnro  v.  Almeida, 
10  Wheat.  473;  6  Cond.  Rep.  190. 

39.  It  may  issue  against  his  goods  and  chat- 
tels, and  against  his  credits  and  effects,  in  the 
hands  of  third  persons.     Ihid. 

40.  The  remedy  by  attachment,  in  maritime 
cases,  applies  even  where  the  same  goods  are 
liable  to  the  process  of  foreign  attachment,  is- 
suing from  the  courts  of  common  law.     Ibid. 

41.  It  applies  to  a  case  of  a  piratical  capture  ; 
and  the  civil  remedy  is  not  merged  in  the  crimi- 
nal offfMice.     Ibid. 

42.  In  case  of  default,  the  property  attached 


may  be  condemned  to  answer  tiie  demand  of 
the  libellant.     Ibid. 

43.  It  is  not  necessary  that  the  property  to  be 
attached  should  be  specified  in  the  libel.    Ibid. 

44.  It  seems  that  an  attachment  cannot  issue 
without  an  e.vpress  order  of  the  judge,  but  it 
may  be  issued  simultaneously  with  the  moni- 
tion ;  and  where  the  attachment  issued  in  this 
manner,  and  in  pursuance  of  the  prayer  of  the 
libel,  the  supreme  court  will  presume  that  it 
was  regularly  issued.     Ibid. 

45.  In  cases  of  maritime  torts,  a  court  of  ad- 
miralty will  sustain  jurisdiction,  where  either 
person  or  property  is  within  the  territory.  It 
may  arrest  the  person,  or,  by  a  foreign  attach- 
ment, the  choses  in  action  of  the  oflending  party. 
The  Invincible,  2  Gallis.  C.  C.  R.  41. 

5.  Foreign  Attachments. 

46.  Under  the  attachment  law  of  Maryland, 
when  the  defendant  appears  and  dissolves  the 
attachment,  it  is  not  necessary  that  there  should 
be  a  declaration  and  subsequent  pleadings,  ac- 
cording to  the  course  of  ordinary  actions.  Golds- 
borough  V.  Orr,  8  Wheat.  217 ;  5  Cond.  Rep.  412. 

47.  A  judgment  debtor  is  not  liable  to  be  at- 
tached as  a  garnishee,  under  the  foreign  attach- 
ment act  of  Rhode  Island.  Franklin  v.  IVard  et 
al,  3  Mason's  C.  C.  R.  136. 

48.  A  foreign  attachment  under  the  law  of 
Virginia,  (R.  C.  1819,  ch.  123,  p.  474,)  is  not  a 
proceeding  in  rem.  It  is  a  suit  by  a  plaintiff 
against  defendant;  and  a  decree  in  such  a  case 
is  conclusive  evidence  only  against  parties  and 
privies.  Thu.s,  C.  being  indebted  to  W.,  gave  his 
note  for  the  amount,  and  W.  assigned  the  note 
to  M.;  and  W.  afterwards  left  the  country.  R., 
a  creditor  of  W.,  attached  the  effects  of  W.  in 
the  hands  of  C. ;  C.  had  notice  of  the  assignment 
of  his  note  to  M.  A  decree  was  rendered  in 
favour  of  R.  M.  subsequently  brought  suit  upon 
the  note  against  C,  but  the  decree  was  satisfied 
before  service  of  the  process  in  the  second  suit. 
C.  pleaded  the  decree  in  favour  of  B.,  in  bar  of 
M.'s  right  of  action,  and  to  this  plea  M.  demurred. 
The  court  sustained  the  demurrer,  on  the  ground 
that  a  decree  rendered  in  a  suit  between  two 
parties,  is  not  admissible  evidence  in  a  suit  be- 
tween one  of  those  parties  and  a  third  party. 
But  the  court  held,  that  if  M.  had  been  a  party 
to  the  first  suit,  the  decree  would  have  operated 
as  a  bar.  and  the  demurrer  would  have  been 
overruled.  Blanlccn  v.  John  Chandler  if  Co.,  2 
Brockeiib.  C.  C.  R.  125. 

49.  The  defendant  in  error  had  sued  out  an 
attachment,  under  the  law  of  Maryland,  against 
Robert  Barry,  and  had  filed  an  account  against 
James  D.  Barry,  said  to  have  been  assumed  by 
Robert  Barry,  the  plaintiff  in  error.  Robert  Barry 
appeared;  gave  special  bail,  and  discharged  the 
attachment.  The  plaintifT  below  then  filed  a 
declaration  of  "  inilebitatus  assumpsit,"  '-'for 
money  had  and  received,"  and  '-'for  goods  sold 
and  delivered,"  to  which  Robert  Barry  pleaded 
the  general  issue.  The  parties  went  to  trial,  and 
a  verdict  and  judgment  were  rendered  for  the 
defendant  in  error.     The  court  attaches  no  im- 
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portance  to  the  variance  between  the  account 
filed  when  the  attachment  issued,  and  the  de- 
claration filed  after  the  attachment  was  dissolved, 
by  the  entry  of  bail,  and  the  appearance  of  the 
defendant.  The  defendant  having  pleaded  to 
the  declaration;  the  cause  stood  as  if  the  suit 
had  been  brought  in  the  usual  manner,  and  no 
reference  can  be  had  to  the  proceedings  on  the 
attachment.     Barry  y.  Foyles,  1  Peters,  315. 

50.  Under  the  foreign  attachment  law  of  Penn- 
sylvania, a  foreign  attachment  may  be  laid  on 
property  in  the  hands  of  the  plaintiff  in  the  at- 
tachment. Graighle  v.  Nottnagle  fy  Montmollin, 
Peters'  C.  C.  R.  345. 

51.  The  forms  of  proceedings  under  the  foreign 
attachment  laws  of  Pennsylvania  are  as  follow. 
They  commence  with  the  ordinary  writ  of  at- 
tachment, which  is  served  on  the  goods  and 
chattels  of  the  debtor  in  whose  hands  soever  or 
possession  the  same  may  be  found,  or  upon  any 
person  who  may  be  indebted  to  the  defendant 
in  the  attachment.  Upon  the  return  of  the  writ, 
the  garnishee  is  to  enter  an  appearance,  which 
is  generally  by  attorney,  unless  a  clause  of  capias 
has  been  inserted  in  the  writ,  in  which  case  he 
must  give  bail  for  his  appearance.  Judgment 
by  default  is  then  entered  against  the  defendant 
at  the  third  term,  as  a  matter  of  course.  After 
this  a  scire  facias  issues  against  the  garnishee, 
to  show  cause  why  the  plaintiff  shall  not  have 
execution  against  him,  of  the  defendant's  pro- 
perty attached  in  his  hands.  To  this  writ  the 
garnishee  may  plead  the  general  issue,  nulla 
bona,  or  any  special  matter  tending  to  show  that 
the  effects  in  his  hands  or  the  debt  due  by  him 
ought  not  to  be  condemned.  If  the  issue  is  found 
against  the  garnishee,  or  if  he  should  not  appear 
and  plead,  judgment  is  rendered  against  him. 
In  aid  of  this  process,  the  plaintiff  may  compel 
the  garnishee  to  answer  on  oath  to  interrogatories 
to  be  propounded  to  him,  calculated  to  draw 
from  him  a  discovery  of  the  property  of  the  de- 
fendant he  may  have  in  his  hands,  and  of  the 
debts  which  he  may  owe  him.     Ihid.  346. 

52.  Where  the  garnishee  is  plaintiff  in  the 
attachment,  the  summons,  scire  facias,  interro- 
gatories, or  any  coercive  process  is  not  necessary. 
Ihid.  345. 

53.  Lands  are  subject  to  foreign  attachment 
in  Pennsylvania.     Ihid. 

54.  In  proceedings  of  foreign  attachment 
against  lands  in  Pennsylvania,  there  is  no  gar- 
nishee :  and  execution  goes  against  the  lands. 
Ihid. 

55.  Where  a  foreign  attachment  is  laid  on 
property  or  debts  in  the  hands  of  the  plaintiff  in 
the  attachment,  the  plaintiff  retains  the  effects 
to  satisfy  his  debt  in  consequence  of  the  judg- 
ment ;  but  in  such  a  case  the  defendant  is  allow- 
ed in  an  action  against  the  plaintiff  to  traverse 
the  plea,  and  thus  to  contest  the  debt,  recovered 
in  the  attachment.     Ihid.  254. 

56.  A  sheriff,  having  a  writ  of  foreign  attach- 
ment issued  according  to  the  laws  of  New  Jersey, 
proceeded  to  levy  the  same  on  the  property  of 
the  defendant  in  the  attachment.  After  the  at- 
tachment was  issued,  the  plaintiff  took  the  pro- 
missory notes  of  the  defendant  for  his  debt, 
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payable  at  a  future  time ;  but  no  notice  of  this 
adjitstment  of  the  claim  of  the  plaintiff  was  given 
to  the  sheriff,  nor  was  the  suit  on  which  the  at- 
tachment issued  discontinued.  The  defendant 
brought  replevin  for  the  property  attached,  the 
sheriff  having  refused  to  redeliver  it.  Held.  That 
the  sheriff  was  not  responsible  for  levying  the 
attachment  for  the  debt  so  satisfied,  or  for  refusing 
to  redeliver  the  property  attached.  Livingston  v. 
Smith,  5  Peters,  89. 

57.  A  previous  attachment,  issued  under  the 
law  of  New  Jersey,  of  property  as  the  right  of 
another,  could  not  divest  the  interest  of  the 
actual  owner  of  the  property  in  the  same,  so  as 
to  prevent  the  sheriff  attaching  the  same  pro- 
perty under  a  writ  of  attachment  issued  for  a 
debt  of  the  same  actual  owner.     Ihid. 

58.  The  language  of  the  foreign  attachment 
law  of  the  state  of  Pennsylvania,  seems  to  re- 
quire that  the  specific  property  attached  should 
be  taken  into  possession  by  the  officer,  unless 
the  garnishee  will  give  security  therefor.  At  all 
events,  the  law  provides,  positively,  that  the 
property  shall  remain  in  his  power.  The  reason- 
able construction  of  the  act  would  seem  to  be, 
that  if  the  officer  leaves  the  property  in  posses- 
sion of  the  garnishee  without  security,  he  is 
himself  answerable  for  the  forthcoming,  and  in 
the  mean  time  he  retains  the  power  to  remove 
the  effects.  The  possession  of  the  garnishee 
must  be  virtually  his  possession ;  and  thus  the 
power  of  the  officer  over  the  attached  effects 
which  the  law  requires,  would  be  preserved. 
BrasheaY  v.  West  et  al,  7  Peters,  621. 

59.  Where  the  plaintiffs  in  a  foreign  attach- 
ment consented  to  the  sale  of  the  property  at- 
tached, and  the  same  was  sold  by  the  garnishee, 
who  received  the  proceeds  of  the  sale,  and  after- 
wards became  insolvent,  and  thus  a  total  loss  of 
the  property  and  the  proceeds  was  produced; 
the  supreme  court  held,  that  the  plaintifls  in  the 
attachment  were  legally  responsible  to  the  de- 
fendant in  the  attachment.  Pennsylvania.  Ihid. 
622. 

60.  On  the  14th  September,  1807,  a  foreign 
attachment  was  laid  on  the  property  of  L.,  in 
the  hands  of  the  defendant  j  on  the  ]9,th  of  Sep- 
tember, the  defendant  received  goods  belonging 
to  L.,  who,  at  that  time,  was  under  acceptances 
of  bills  endorsed  by  L.,  and  which,  on  their  pro- 
test for  non-payment  by  L.,  the  defendant  paid. 
The  attachment  entitled  the  plaintiff  to  the  pro- 
ceeds of  the  goods  in  the  hands  of  the  defend- 
ants, notwithstanding  his  liability  for,  and  his 
subsequent  payment  of  the  bills  endorsed  by 
him.  Taylor  v.  Gardner,  2  Wash.  C.  C.  Rep. 
488. 

61.  The  plaintiff  issued  a  foreign  attachment 
against  the  defendant,  a  merchant  of  Canton,  for 
'.he  recovery  of  damages,  to  the  amount  of  four 
thousand  five  hundred  dollars,  upon  a  promise 
made  by  him,  for  a  valuable  consideration,  to 
deliver  to  the  plaintiff  a  quantity  of  tea  of  a  cer- 
tain quality,  which  promise  he  had  not  complied 
with,  but  had  broken.  By  the  court:  The  law~ 
of  Pennsylvania,  of  1705,  has  received  a  liberal 
construction  in  the  courts  of  the  state,  so  as  to 
extend  its  remedies  to  debts  contracted  in  foreign 
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countries,  by  persons  who  never  resided  in  the 
state.  The  law  is  remedial,  and  ought  to  be  so 
construed  as  to  remove  the  mischief  which  is 
spoken  of.  Fisher  v.  Consequa,  2  Wash.  C.  C.  R. 
382. 

62.  To  constitute  such  a  debt  as  may  be  pur- 
sued by  a  foreign  attachment,  under  the  law  of 
Pennsylvania,  the  demand  must  arise  under  a 
contract,  without  which  no  debt  can  be  created: 
and  the  measure  of  the  damages  must  be  such 
as  the  plaintiff  can  aver,  by  atfidavit,  to  be  due, 
without  which,  special  bail  cannot  regularly  be 
demanded.     Ibid. 

63.  The  remedy  by  foreign  attachment  will 
not  lie  for  demands  which  arise  ex  delicto,  or 
where  special  bail  cannot  regularly  be  required. 
Ibid. 

64.  The  promise  of  the  defendant  to  deliver 
teas  of  a  certain  quality,  was  not  complied  with ; 
and  as  the  plaintiff  swore  that  the  difference  be- 
tween the  teas  promised  and  those  delivered 
amounted  to  a  particular  sum,  a  foreign  attach- 
ment lies.     Ibid. 

65.  It  is  no  ground  for  dismissing  a  foreign 
attachment,  instituted  in  the  circuit  court,  that 
the  plaintiff  had  sued  out  another  attachment 
against  the  defendant  in  a  state  court,  and  after- 
wards discontinued  it.     Ibid. 

66.  A  judgment  debtor  is  not  liable  to  be  at- 
tached as  a  garnishee,  under  the  foreign  attach- 
ment act  of  Rhode  Island.     Fianklin  v.  Ward.  3 

.  Rlason'sC.  C.  R.  136. 

67.  By  the  foreign  attachment  act  of  Rhode 
Island,  [Digest,  1798,  p.  208,  sec.  4,]  if  the  gar- 
nishees are  discharged  upon  their  disclosure,  the 
suit  is  to  be  dismissed  against  the  principal,  as 
well  as  against  the  garnishees.     Ibid. 

.  68.  Judgment  in  a  trustee  process  against  the 
defendant  as  a  garnishee  of  the  plaintiff,  is  no 
defence  in  a  suit  for  the  debt,  if  the  plaintiff  in 
the  original  trustee  process  has.  by  his  neglect 
to  comply  with  the  local  laws,  put  his  judgment 
in  a  state  of  suspension,  so  that  execution  can 
no  longer  issue  upon  it,  and  it  cannot  be  revived 
by  a  scire  facias.  Flower  v.  Parker,  3  Mason's 
C.  C.  R.  247. 

69.  As  to  the  true  nature  and  extent  of  the 
trustee  process,  authorized  by  the  statute  of 
iMassachusetls  of  1794,  ch.  65;  it  seems  that  it 
does  not  authorize  an  attachment  of  any  pro- 

*  perty  which  is  not  tangible,  and  might  be  levied 
on  by  execution,  if  discovered,  or  of  any  debts  or 
credits,  where  the  trustee  sets  up  any  title  or 
claim  adver.se  to  that  of  the  debtor )  for  example, 
where  the  trustee  claims  under  a  post-nuptial 
settlement  by  the  debtor.  Picquet  v.  Swan,  4 
Ma.son's  C.  C.  R.  443. 

70.  Where  persons,  sued  as  trustees  in  a  fo- 
reign attachment,  assert  an  adverse  title  to  the 
property  in  a  third  person,  as  her  separate  pro- 
perty, they  are  not  bound  to  answer  how  they 
nave  disposed  of  it  for  her  use  from  time  to  time. 
Ibid. 

'71.  A  trustee  may,  in  a  foreign  attachment 
process,  set  off  against  a  debt  or  claim  due  from 
him  to  the  debtor,  any  claim  he  has  against  the 
debtor,  which  she  could  set  off  in  an  adverse 
suit  at  law  brought  by  the  debtor  himself.    Ibid. 


72.  Where  an  attachment  is  laid  on  money  in 
the  hands  of  a  third  person,  interest  ceases  irom 
the  time  of  the  attachment  until  it  is  dissolved  ; 
but  when  a  debtor,  who  is  also  a  creditor,  lays 
an  attachment  in  his  own  hands,  interest  is 
chargeable,  during  the  continuance  of  the  at- 
tachment. Willins-s  v.  Consequa,  1  Peters'  C.  C. 
R.  301.  °  ^    ' 

73.  A.  having  funds  in  the  hands  of  B.,  drew 
a  bill  of  exchange  in  favour  of  C,  who  endorsed 
it  to  D.  &  E.,  to  whom  he  was  indebted  ;  and  the 
bill  being  protested  for  non-acceptance,  D.  &  E. 
brought  a  suit  against  B.,  the  drawer,  in  the 
name  of  C,  the  endorser ;  and  before  judgment, 
an  attachment  was  laid  upon  the  funds  in  the 
hantis  of  B.,  as  the  property  of  C,  and  judgment 
obtained  against  B.,  as  the  garnishee.  Held, 
That  the  attachment  will  not  affect  the  right  of 
D.  &  E.  to  recover  the  amount  of  the  bill  from 
the  drawer ;  the  right  to  the  funds  in  the  hands 
of  the  drawer,  being  completely  vested  in  D.  & 
E..  by  the  endorsement  of  the  bill.  Corser  v. 
Craig,  1  Wash.  C.  C.  R.  424. 

74.  Property,  in  the  hands  of  a  third  person, 
having  a  lien  thereon,  is  not  attachable  in  a  suit 
against  the  general  owner ;  but  if  the  lien  be 
waived,  the  objection  does  not  lie  in  the  mouth 
of  the  general  owner.  Meeker  v.  Wilson,  1  Gallis. 
C.  C.  R.  419. 

75.  If  chattels  are  sold  on  an  execution,  the 
regularity  of  such  sale  cannot  be  contested  by 
mere  strangers.     Ibid. 

76.  Notice  of  an  assignment  of  chattels  to  a 
judgment  creditor,  where  possession  has  never 
been  taken  under  the  assignment,  does  not  affect 
the  right  of  the  sheriff  or  the  creditor  to  seize  the 
property  in  execution,  as  the  property  of  the  as- 
signor.    Ibid. 


ATTAINDER. 

1.  Pennsylvania.  A  party  who  claims  lands 
against  an  attainder,  the  correctness  of  which  he 
denies,  could  not,  upon  the  principles  of  the 
common  law,  controvert  the  title  of  the  purchaser 
under  the  attainder  in  a  collateral  action ;  but 
would  be  compelled  to  reverse  the  attainder, 
and  thus  obtain  a  judgment  of  restitution.  Hyl- 
ion's  Lessee  v.  Brown,  1  Wash.  C.  C.  R.  344. 

2.  The  state  of  Pennsylvania  had  a  right  to 
conliscate  the  estates,  not  only  of  its  own  citi- 
zens, but  of  non-residents  who  failed  to  surrender 
themselves,  in  conformity  with  the  requisitions 
of  the  law  of  March,  1778  ;  and  the  court  will 
enforce  that  authority,  and  the  sub.sequent  laws, 
according  to  the  true  intent  and  meaning  of 
them ;  unless  the  court  should  be  of  opinion  that 
any  of  them  are  abrogated  by  some  superior 
law.  Lessee  of  Hyllon  v.  Brown,  1  Wa.sh.  C.  C. 
R.  307. 


ATTENDANCE  OF  WITNESSES. 
1.  An  attachment  against  a  witness  for  non 
attendance  after  a  subpa-na,  will  not  be  opened, 
unless  the  whole  proceedings  by  the  subpoena 
have  been  regular.    But  there  is  no  respect  paid 
to  the  person  or  condition  of  a  witness  who  has 
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been  regularly  served  with  a  subpoena.  Those 
who  hold  a  judicial  station  will  be  more  strictly 
proceeded  against,  if  they  are  in  default.  The 
United  States  v.  Caldwell,  2  Dall.  333. 

2.  The  privilege  of  a  witness  from  arrest, 
when  attending  the  court,  exists  as  well  while 
he  is  actually  in  attendance  on  the  court,  as  to  a 
reasonable  time  to  prepare  for  his  departure,  and 
to  his  return  home.  But  it  does  not  extend  to 
protect  him  after  he  has  been  examined,  during 
the  whole  time  of  the  court,  nor  while  he  is  at- 
tending to  his  private  concerns  after  he  has  been 
discharged  from  the  duties  imposed  on  him  by 
the  subpoena.  Smythe  v.  Banks.  C.  C.  U.  S.  of 
Pennsylvania.     4  Dall.  329. 

3.  A  member  of  the  congress  of  the  United 
States  may  be  served  with  a  subpcena,  and  the 
court  will  not  apply  to  congress  to  allow  his  at- 
tendance as  a  witness.  United  States  v.  Cooper. 
C.  C.  U.  S.  of  Pennsylvania.     4  Dall.  341. 

4.  The  court  before  which  a  witness  is  attend- 
ing under  a  subpcena,  may  discharge  the  witness 
who  has  been  arrested  under  the  process  of  an- 
other court.  C.  C.  U.  S.  of  Pennsylvania.  4  Dall. 
387. 

5.  A  person  who  had  come  from  a  distance  in 
obedience  to  a  subpoena  from  the  circuit  court, 
and  was  attending  said  court,  was  arrested 
under  process  from  another  court,  in  a  street  in 
the  city  of  Philadelphia.  He  was  discharged 
from  the  arrest  by  the  circuit  court.  C.  C.  U.  S. 
of  Pennsylvania.     4  Dall.  387. 

6.  It  is  not  a  sufficient  reason  for  taking  the 
depositioir  of  a  witness,  and  to  waive  his  attend- 
ance at  court  to  be  examined,  that  the  person  is 
a  seaman  in  a  gunboat  belonging  to  the  United 
States,  subject  to  be  ordered  to  proceed  to  an- 
other place,  and  may  not,  therefore,  be  able  to 
attend  when  the  court  shall  be  in  session ;  a 
commission  should  be  asked  from  the  court  in 
such  a  case.  The  Samuel,  1  Wheat.  9;  3  Cond. 
Rep.  466. 

7.  A  witness,  whose  deposition  has  been 
taken  de  bene  esse,  must  be  proved  to  have 
been  served  with  a  subpoena,  and  to  be  unable  to 
attend  the  court.  Unless  he  is  so  old,  and  so 
infirm  generally,  that  his  attendance  at  court 
could  not  be  expected,  the  age  of  sixty-five 
years  is  not  sufficient  to  dispense  with  his  pre- 
sence. Lessee  of  Banert  and  Wife  v.  Day,  3 
Wash.  C.  C.  R.  243.  Lessee  of  Broivn  v.  Gallo- 
way, 1  Peters'  C.  C.  R.  291. 

8.  In  the  caption  of  a  deposition  taken  before 
the  mayor  of  Norfolk,  to  be  used  in  a  cause  de- 
pending, and  afterwards  tried  in  the  circuit  court 
of  the  United  States,  held  in  Baltimore,  the 
mayor  stated  the  witness  "to  be  a  resident  in 
Norfolk ;"  and  in  his  certificate  he  states  that 
the  reason  for  taking  the  deposition  is,  "  that  the 
witness  lives  at  a  greater  distance  than  one  hun- 
dred miles  from  the  place  of  trial,  to  wit,  in  the 
borough  of  Norfolk."  It  was  sufficiently  shown 
by  this  certificate,  at  least  prima  facie,  that  the 
witness  lived  at  a  greater  distance  than  one 
hundred  miles  from  the  place  of  trial.  The  Pa- 
tapsco  Lis.  Co.  V.  Southgate  et  al.,  5  Peters,  604. 

9.  The  provisions  of  the  thirteenth  section  of 
the  act  of  congress,  entitled  '-an  act  to  establish 


the  judicial  courts  of  the  United  States,"  which 
relate  to  the  taking  of  depositions  of  witnesses, 
whose  testimony  shall  be  necessary  in  any  civil 
cause  depending  in  any  district  in  the  courts  of 
the  United  States,  who  reside  at  a  greater  dis- 
tance than  one  hundred  miles  from  the  place  of 
trial,  are  not  confined  to  depositions  taken  within 
the  district  where  the  court  is  held.     Ibid. 

10.  In  all  cases  where,  under  the  authority  of 
the  act  of  congress,  a  deposition  of  a  witness  is 
taken  de  bene  esse,  except  where  the  witness 
lives  at  a  greater  distance  from  the  place  of  trial 
than  one  hundred  miles,  it  is  incumbent  on  the 
party  for  whom  the  deposition  is  taken,  to  show 
that  the  disability  of  the  witness  to  attend  con- 
tinues; the  disability  being  supposed  temporary, 
and  the  only  impediment  to  a  compulsory  at- 
tendance. The  act  declares  expressly,  that  un- 
less this  disability  shall  be  made  to  appear  on 
the  trial,  such  deposition  shall  not  be  admitted 
or  used  on  the  trial.  This  inhibition  does  not 
extend  to  the  deposition  of  a  witness  living  at  a 
greater  distance  from  the  place  of  trial  than  one 
hundred  miles,  he  being  considered  beyond  a 
compulsory  attendance.     Ibid. 

11.  The  deposition  of  a  witness  living  beyond 
one  hundred  miles  from  the  place  of  trial,  may 
not  always  be  absolute;  for  the  party  against 
whom  it  is  to  be  used  may  prove  the  witness 
has  removed  within  the  reach  of  a  subpcena, 
after  the  deposition  was  taken;  and  if  that  fact 
was  known  to  the  party,  he  would  be  bound  to 
procure  his  personal  attendance.  The  burthen 
of  proving  this  would  rest  upon  the  party  oppos- 
ing the  admission  of  the  deposition  in  evidence. 
For  a  witness  whose  deposition  is  taken  under 
such  circumstances,  it  is  not  necessary  to  issue 
a  subpcena.  It  would  be  a  useless  act,  the  wit- 
ness could  not  be  compelled  to  attend  personally. 
Ihid. 

12.  By  the  act  of  2d  March,  1793,  subpoenas 
for  witnesses  may  run  into  districts  other  than 
where  the  court  is  sitting,  provided  the  witness 
does  not  live  at  a  greater  distance  than  one  hun- 
dred miles  from  the  place  of  holding  the  court. 
Ihid. 


ATTORNEY. 

1.  Attorney  at  law Page  ll'D 

2.  Attorney  in  fact 202 

1.  Attorney  at  Law. 

1.  An  attorney  at  law.  as  such,  has  authority 
to  submit  the  cause  to  arbitration.  But  an  attor- 
ney at  law,  merely  as  such,  has  no  right,  strictly 
speaking,  to  make  a  compromise  for  his  client. 
Holker  et  al.  v.  Parker,  7  Cranch,  436 ;  2  Cond. 
Rep.  506. 

2.  Although  an  attorney  at  law  has  no  right  to 
make  a  compromise,  yet  a  court  will  be  disin- 
clined to  disturb  one  w^hich  was  not  so  unreason- 
able in  itself  as  to  be  exclaimed  against  by  all, 
and  to  create  an  impression  that  the  judgment 
of  the  attorney  has  been  imposed  upon,  or  not 
fairly  exercised.  But  where  the  sacrifice  is  .such, 
as  to  leave  it  scarcely  possible  that  with  a  full 
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knowledge  of  every  circumstance  such  a  com- 
promise could  be  fairly  made,  there  can  be  no 
hesitation  in  saying  that  the  compromise,  being 
unauthorized,  and  being,  therefore,  in  itself  void, 
ought  not  to  bind  the  injured  party.  Though  it 
may  assume  the  form  of  an  award  or  a  judgment 
at  law,  the  injured  party  ought  to  be  relieved 
against  it.     Ibid. 

3.  Where  an  attorney  at  law  has  been  guilty 
of  negligence,  an  action  immediately  lies  against 
him  ;  and  when  actual  damages  have  been  suf- 
fered by  the  plaintilT,  they  may  be  extended,  if 
growing  out  of  the  negligence,  to  the  day  of  the 
verdict.     Wilcox  v.Phimmer,  4  Peters,  174. 

4.  If  the  attorney-general  of  the  United  States 
permits  his  appearance  to  be  entered  by  the 
clerk  of  the  supreme  court,  [the  clerk  having,  by 
a  uniform  practice,  always  entered  the  appear- 
ance of  the  attorney-general  in  cases  in  which  the 
United  States  are  parties,]  and  to  remain  whhout 
objection  for  one  term,  it  is  conclusive  on  him  ; 
but  he  may  withdraw  his  appearance  at  the  first 
term.    Farrar  v.  The  United  States,  3  Peters,  459. 

5.  The  attorney  of  the  plaintiffs  in  an  action 
on  a  promissory  note  agreed  with  the  defendant, 
whose  intestate  was  endorser  of  the  note,  that 
if  he  would  confess  judgment,  and  not  dispute 
her  liability  upon  the  note,  he,  the  attorney, 
would  immediately  proceed  by  execution  to 
make  the  amount  from  the  drawer  of  the  note, 
the  principal  debtor;  who,  he  assured  her,  had 
sufficient  property  to  satisfy  the  same.  Upon 
the  faith  of  this  promise  she  did  confess  the 
judgment.  Held,  that  this  agreement  fell  within 
"the  scope  of  the  general  authority  of  the  attor- 
ney, and  was  binding  on  the  plaintiffs  in  the 
suit.  The  plaintiffs  in  the  suit  having  failed  to 
proceed  by  execution  against  the  drawer  of  the 
note,  and  having  suffered  him  to  remove  with 
his  property  out  of  the  reach  of  process  of  exe- 
cution, the  circuit  court,  on  a  bill  filed,  perpetu- 
ally enjoined  proceedings  on  the  judgment  con- 
fessed by  the  administratrix  of  the  endorser; 
and  the  decree  of  the  circuit  court  was,  on  ap- 
peal, affirmed,  by  the  supreme  court.  The 
Union  Bank  of  Georgetown  \.  Geary,  5  Peters,  99. 

6.  The  general  authority  of  an  attorney  does 
not  cease  with  the  entry  of  a  judgment.  He 
has  at  least  a  right  to  issue  an  execution,  although 
he  may  not  have  the  right  to  discharge  such  ex- 
ecution, without  receiving  satisfaction.     Ibid 


be  exercised ;  and  no  other  tribunal  can  decide, 
in  a  case  of  removal  from  the  bar,  with  the  same 
information  as  the  court  itself.  If  there  be  a 
revising  tribunal,  which  possesses  controlling 
authority,  that  tribunal  will  always  feel  the  deli- 
cacy of  interposing  its  authorit}',  and  would  do 
so  only  in  a  plain  case.  Per  Mr.  Chief  Justice 
Marshall.     Ibid. 

9.  The  charges  in  a  regular  complaint  against 
an  attorney  of  a  court,  ought  not  to  be  received 
and  acted  on,  unless  made  on  oath.  It  is  a  course 
of  proceeding  which  is  recommended  by  consi- 
derations {oo  obvious  to  require  that  they  should 
be  urged.     Ibid. 

10.  In  Ex  parte  John  L.  Tillinghast,  4  Peters, 
108,  the  supreme  court  held,  that  a  counsellor 
at  law  practising  in  the  highest  court  of  the  state 
of  New  Vork,  in  which  state  he  resided,  who 
had,  by  the  district  judge  of  the  district  court  of 
the  United  States,  been  struck  off  the  rolls  of 
the  court  for  contempt,  maybe  admitted  as  a 
counsellor  of  the  supreme  court.  Ex  parte  Til- 
linghast, 4  Peters,  108. 

11.  It  is  unnecessary  for  an  attorney,  or  soli- 
citor, who  prosecutes  a  suit  for  the  Bank  of  the 
United  States,  or  for  another  corporation,  to  pro- 
duce a  warrant  of  attorney  under  the  corporate 
seal  of  the  corporation.  Osborn  v.  The  Bank  of 
the  U.  S.,  9  Wheat.  738;  5  Cond.  Rep.  741. 

12.  Whatever  authority  may  be  necessary  for 
an  attorney  or  solicitor  to  appear  for  a  natural  or 
artificial  person,  it  is  not  a  ground  for  reversal 
for  error  in  an  appellate  court,  that  such  authority 
does  not  appear  on  the  face  of  the  record.  It  is 
a  formal  defect,  which  is  cured  by  the  statute 
of  jeofails,  and  the  thirty-second  section  of  the 
judiciary  act  of  1789,  ch.  20.     Ibid. 

13.  An  attorney  at  law,  in  virtue  of  his  general 
authority  as  such,  is  enthled  to  take  out  execu- 
tion upon  a  judgment  recovered  by  him  for  his 
client,  and  to  procure  a  satisfaction  thereof  by  a 
levy  on  lands,  or  otherwise,  and  to  receive  the 
money  due  on  the  execution,  and  thus  to  dis- 
charge the  execution.  And  if  the  judgment 
debtor  has  a  right  to  redeem  the  property  sold 
under  the  execution,  within  a  particular  period 
of  time,  by  payment  of  the  amount  to  the  judg- 
ment creditor,  who  has  become  the  purchaser 
of  the  property,  there  is  certainly  strong  reason 
to  contend  that  the  attorney  is  impliedly  author- 
ized to  receive  the  amount,  and  thus  indirectly 


7.  Query,  as  to  the  power  of  the   supreme  j  to  discharge  the  lien  on  the  land.     At  least,  if 
court  to  interfere  by  mandamus  to  a  circuit  or    (as  is  asserted  at  the  bar)  this  be  the  common 


district  court,  in  the  case  of  the  removal  or  suS' 
pension  of  an  attorney  at  law,  of  those  courts. 
Ex  parte  Burr,  9  Wheat.  529  ;  5  Cond.  Rep.  660. 
8.  ^he  profession  of  an  attorney  at  law  is  of 
great  importance  to  an  individual,  and  the  pros- 
perity of  his  whole  life  may  depend  on  its  exer- 
cise. The  right  to -exercise  it  ought  not  to  be 
lightly  or  capriciously  taken  from  him ;  on  the 
other  hand,  it  is  extremely  desirable  that  the 
respectability  of  the  bar  should  be  maintained, 
and  that  its  harmony  with  the  bench  should  be 
preserved.  For  these  objects,  .some  controlling 
power,  some  discretion,  ought  to  reside  in  the 
court.      This  discretion  ou^ht  to  be  exercised 


course  of  practice  in  the  state  of  Tennessee,  it 
will  furnish  an  unequivocal  sanction  for  such  an 
act.     Encin  v.  Blake,  8  Peter.s,  18. 

14.  Query,  Whether  an  action  can,  in  any 
case,  be  brought  for  an  individual  in  the  name 
of  the  United  States,  by  any  other  than  the  dis- 
trict attorney  of  the  United  States,  he  refushig 
to  bring  it "?  U.  S.  v.  Thomas  Morris,  1  Paine, 
209. 

15.  An  attorney  at  law,  it  is  said,  cannot  make 
a  compromise  to  bind  his  client:  and  the  case 
of  Holker  v.  Parker,  7  Cranch,  436,  was  relied 
upon  for  this  doctrine.  But  upon  examining  the 
opinion  delivered  by  the  chief  justice  in  that 


with  great  moderation  and  judgment,  but  it  must  1  case,  we  find  him  saying,  '-that  though  an  at 
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torney  at  law,  merely  as  such,  has,  strictly 
speaking,  no  right  to  make  a  compromise,  yet  a 
court  would  be  disinclined  to  disturb  one'which 
was  not  so  unreasonable  in  itself  as  to  be  ex- 
claimed against  by  all,  and  to  create  an  impres- 
sion that  the  attorney's  judgment  had  been  im- 
posed on,  or  not  fairly  exercised.  Though  it 
may  assume  the  form  of  an  award  or  judgment 
at  law,  the  injured  party,  if  his  own  conduct  has 
been  perfectly  blameless,  ought  to  be  relieved 
against  it."  What  that  courl  would  have  said 
in  applying  the  principles  to  the  case  of  a  com- 
promise made  by  an  attorney  in  fact,  as  well  as 
the  attorney  at  law,  fully  and  promptly  commu- 
nicated to  his  principal,  who  afterwards  received 
the  fruits  of  it,  and  who  acquiesced  for  ten  or 
twelve  years  in  what  had  been  done,  we  need 
be  at  no  loss  to  conjecture.  Mayer  v.  Foulkrod, 
4  Wash.  C.  C.  R.  511. 

16.  If  an  attorney  of  the  United  States  reside 
within  one  hundred  miles  of  the  place  of  caption 
of  a  deposition,  he  must  be  notified.  The  Ars^o, 
2Gallis.  C.  C.  R.  314. 

17.  Notice  of  taking  depositions  should  always 
be  given  to  the  attorney  of  record,  if  any.    Ibid. 

18.  After  a  general  appearance  by  an  attorney 
for  both  the  defendants,  who  were  partners,  and 

^the  pleadings  entered  by  him  in  the  name  of 
both,  one  of  the  defendants  cannot  plead  that  he 
was  not  served  with  process,  and  had  not  ap- 
peared in  the  suit.  Field  v.  Gibbs  et  al,  1  Peters' 
C.  C.  R.  155. 

19.  An  attorney  is  answerable  in  damages  to 
a  party,  if,  without  his  authority,  he  appears  to 
a  suit  against  him.     Ibid.  455. 

20.  An  attorney  is  not  bound  to  disclose  any 
thing  confided  to  him  by  his  clients,  but  is  bound 
to  testify  to  matters  which,  in  any  other  way, 
came  to  his  knowledge.  Upon  notice  served  on 
him  to  deliver  papers,  it  was  no  ground  of  objec- 
tion that  he  had  delivered  the  papers  to  his 
client.  The  possession  of  the  attorney  is  that 
of  the  client,  and  he  is  within  the  meaning  of 
the  fifteenth  section  of  the  judiciary  act  of  1797, 
as  to  notice  to  produce  papers..  Lessee  of 
Rhoades  et  al.  v.  Selin,  4  Wash.  C.  C.  R.  718. 

21.  A  ratification  of  the  proceedinirs  of  an  at- 
torney in  a  suit,  is  not  valid  to  bind 'the  client, 
unless  it  is  made  with  a  full  knowledge  of  the 
material  facts.  Williams  v.  Reed,  3  Mason's  C. 
C.  R.  405. 

22.  It  seems  that  an  attorney  at  law  is  not 
bound  to  be  personally  present,  or  personally  to 
co-operate  with  the  appraisers,  who,  under  the 
laws  of  ISIaine,  are  authorized  to  set  off  real 
estate  by  appraisement,  to  satisfy  an  execution. 
Ibid. 

23.  If  a  creditor  has  several  debts,  some  of 
which  are  secured  by  mortgage,  and  some  not, 
it  is  not  gross  negligence  in  the  attorney  in  a  suit 
at  law,  to  unite  them  all  in  a  single  suit  at  law, 
and  so  take  a  single  judgment  therefor;  and  if 
in  such  case  the  execution  issuing  on  the  juds- 
ment  is  satisfied  in  part  only,  a  court  of  equity 
\ydl  apply  the  moneys  received  on  the  execu- 
tion, m  the  first  instance,  to  extinguish  such  parts 
ot  the  debts  and  judgments  as  were  not  secured 
by  mortgage.     Ibid. 


24.  An  attorney  is  bound  to  disclose  to  his 
client,  if  he  has  any  adverse  retainer  which  may 
affect  his  own  judgment,  or  his  client's  interest. 
But  the  concealment  of' the  fact  is  not  a  neces- 
sary presumption  of  fraud.     Ibid. 

25.  An  assignment  was  made  by  a  debtor,  for 
the  benefit  of  his  creditors,  to  two  attorneys  at 
law,  who  were  partners  in  business,  as  trustees  j 
one  of  them  assented  to  the  assignment  at  the 
time,  the  other  being  absent.  It  was  held,  that 
the  latter  must  be  presumed  to  assent  also,  un- 
less upon  notice  he  refused  to  accept  the  trust, 
and  notified  it  to  the  debtor;  and  especially  if 
he  and  his  partner  proceeded  to  act  under  the 
assignment  by  a  private  conditional  agreement 
between  them,  as  to  giving  a  priority  to  certain 
attachments  made  by  them  in  favour  of  certain 
creditors,  which  agreement  was  unknown  to  the 
debtor.  And  it  seems,  that  if  under  such  cir- 
cunristances  the  priority  could  be  held  valid,  the 
assignment  would  be  an  operative  trust  as  to  all 
other  creditors  of  the  debtor.  Gordon  v.  Cool- 
idge,  1  Sumner's  C.  C.  R.  537. 

26.  Attorneys  at  law,  having  confided  to  (hem 
by  creditors  a  discretionary  power  to  collect  a 
debt,  may,  in  the  exercise  of  their  discretion, 
assent  to  an  assignment  for  the  benefit  of  credit- 
ors, and  bind  their  clients  thereto,  as  within  the 
scope  of  their  authority.     Ibid. 

27.  If  the  defendant  insists  upon  it,  the  plain- 
tifPs  attorney  is  bound  to  file  his  warrant  of  at- 
torney; but  if  the  court  shall  be  satisfied,  by 
the  production  of  the  power  of  attorney,  or  by 
parol  evidence,  that  the  attorney  has  an  authority 
to  act  for  the  plaintiff,  they  will  not,  in  a  sum- 
mary way,  arrest  the  proceedings  in  the  suit. 
The  King  of  Spain  v.  Oliver,  2  Wash.  C.  C.  R. 
429. 

28.  A  counsel,  or  attorney,  is  not  a  competent 
\vitness  to  testify  as  to  facts  communicated  to 
either  by  his  client,  in  the  course  of  the  relation 
subsisting  between  them,  but  may  be  examined 
as  to  the  mere  facts  of  the  existence  of  that  re- 
lation. Chirac  v.  Reinicker,  11  Wheat.  280;  6 
Cond.  Rep.  310. 

29.  Confidential  communications  between 
client  and  attorney,  are  not  to  be  revealed  at 
any  time.  The  privilege  is  not  that  of  the  at- 
torney, but  of  the  client,  and  it  is  indispensable 
for  the  purposes  of  private  justice.     Ibid. 

30.  Whatever  facts,  therefore,  are  communi- 
cated by  a  client  to  a  counsel,  solely  on  account 
of  that  relation,  such  counsel'  are  not  at  liberty, 
even  if  they  wish,  to  disclose  it;  and  their  tes- 
timony is  incompetent.     Ibid. 

31.  A  counsel  may,  however,  be  asked,  (and 
in  answering  the  question,  his  testimony  is  com- 
petent,) whether  he  had  been  retained  by  the 
party  as  counsel,  or  attorney;  but  he  cannot  be 
asked  in  what  capacity  he  was  so  retained,  or 
what  claim  or  title  he  was  employed  to  maintain. 
Ibid. 

32.  An  attorney  is  not  permitted  to  disclose, 
as  a  witness,  the  secrets  of  his  client ;  because, 
in  doing  so,  he  would  betray  a  confidence  which, 
from  necessity,  the  client  must  repose  in  him. 
Andrews  et  al.  v.  Solomon  et  al.,  1  Peters'  C.  C. 
R.  356. 
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33.  All  the  reasons  which  apply  to  the  at- 
torney, apply  to  the  interpreter  between  the 
client  arid  attorney,  of  whom  he  is  merely  the 
organ.     Ibid. 

34.  But  a  person  who  came  to  the  knowledge 
of  facts  while  a  student  in  the  office  of  the  at- 
torney consulted  by  the  party  in  relation  to  the 
matter,  may  be  a  witness.     Jbid. 

35.  The  marshal  of  the  United  States  may 
have  an  attachment  against  an  attorney  for  his 
fees,  if  the  attorney  has  endorsed  the  writ,  and 
if.  by  the  law  of  the  state,  he  is  liable  to  costs. 
2Gallis.  C.  C.  R.  101. 

2.  Attorney  in  Fact. 

38.  A  letter  of  attorney  may,  in  general,  be 
revoked  by  the  party  making  it,  and  is  revoked 
by  his  death  j  although,  during  the  life  of  the 
principal,  it  may  have  been  irrevocable.  Hunt  v. 
Rousmanier's  Adnrr.,  8  Wheat.  174 ;  5  Cond. 
Rep.  401. 

39.  Where  a  power  of  attorney  forms  a  part 
of  the  contract,  and  is  a  security  for  the  perform- 
ance of  any  act,  it  is  usually,  in  its  terms,  re- 
vocable ;  and  if  it  is  made  revocable,  it  is 
deemed  at  law  irrevocable.     Ibid. 

40.  A  power  to  an  attorney,  coupled  with  an 
interest,  survives  the  person  who  gives  it,  and 
may  be  executed  after  the  death  of  the  grantor. 
Ibid. 

41.  To  constitute  a  power,  coupled  with  an 
interest,  there  must  be  an  interest  in  the  thing 
itself,  and  not  merely  in  the  execution  of  the 
power.     Ibid. 

42.  The  general  rule  that  a  power  of  attorney, 
though  irrevocable  by  the  party  during  his  life, 
is  e.vtiuguished  by  his  death,  is  not  affected  by 
the  circumstance  that  testamentary  powers  are 
e.vecuted  after  the  death  of  the  testator:  the 
law,  in  allowing  a  testamentary  disposition  of 
property,  not  only  permits  a  will  to  be  considered 
as  a  conveyance,  but  gives  it  an  operation  which 
\s  not  permitted  to  deeds  which  have  their 
operation  during  the  life  of  the  person  who 
e.vecutes  them.     Ibid. 

43.  A  power  of  attorney  to  dispose  of  a  vessel 
belonging  to  the  principal,  was  given,  instead  of 
a  mortgage  or  bill  of  sale  of  the  vessel,  as  a 
security  for  money  loaned  to  the  owner  of  the 
vessel.  The  power  of  attorney  was,  under 
mistake  of  the  law,  deemed  and  intended  as  a 
security  to  the  lender,  of  equal  efficiency  as  a 
mortgage  or  bill  of  sale.  The  grantor  of  the 
power  of  attorney  died  before  the  power  was 
executed,  and  the  power  became  void.  It  was 
decidoc^that  a  court  of  equity  cannot  give  relief 
for  mistakes  in  law,  and  therefore  that  the  lender 
of  the  money  had  no  lien  on  the  vessel  for  the 
money  loaned,  after  the  death  of  the  owner 
under  the  power  of  attorney.     Ibid.  1  Peters,  1. 

44.  An  instrument,  purporting  to  be  executed 
by  an  attorney  in  fact,  is  not  admissible  in  evi- 
dence, U!itil  ilie  power  of  attorney  is  produced 
and  proved.  Lnsxec  of  Jamts  v.  Gordon,  1  Wash. 
C.  C.  R.  333. 

45.  Every  authority  given  to  an  agent  or  at- 
torney to  transact  business  for  his  principal, 
mu.«t,  in  the  absence  of  any  counter  proof,  be 


construed  to  be  to  transact  it  according  to  the 
laws  of  the  place  where  it  is  to  be  done.  A  sale 
of  slaves  authorized  to  be  made  in  Louisiana, 
by  an  executrix,  must  be  presumed  to  be  in- 
tended to  be  done  in  the  manner  required  by  the 
laws  of  that  state  to  give  it  validity ;  and  the 
purchaser,  equally  with  the  seller,  is  bound, 
under  these  circumstances,  to  know  what  the 
laws  are,  and  to  be  governed  thereby.  The  law 
will  never  presume  that  parties  intend  to  violate 
its  precepts.     Owings  v.  Hull^  9  Peters,  607. 

46.  A  ratification  of  the  unauthorized  acts  of 
an  attorney  in  fact,  without  a  full  knowledge  of 
all  the  facts  connected  with  those  acts,  is  not 
binding  on  the  principals.  No  doctrine  is  better 
settled  on  principle  and  authority  than  this, 
that  the  ratification  of  the  act  of  an  agent  pre- 
viously unauthorized,  must,  in  order  to  bind  the 
principal,  be  with  a  full  knowledge  of  all  the 
material  facts.  If  the  material  facts  be  either 
suppressed  or  unknown,  the  ratification  is  in- 
valid, because  founded  on  mistake  or  fraud. 
Ibid. 


AUCTION. 

Sale  of  Land. 

1.  Upon  a  sale  of  land  at  auction,  if  the  terms 
be  that  the  purchaser  shall,  within  thirty  days, 
give  his  notes,  with  two  good  endorsers,  and  if 
he  shall  fail  to  comply  within  thirty  days,  then 
the  land  to  be  resold  on  account  of  the  first  pur- 
chaser ;  the  vendor  cannot  maintain  an  action 
against  the  vendee  for  a  breach  of  the  contract, 
until  a  resale  shall  have  ascertained  the  deficit : 
although  the  vendee  shall  have  instructed  an  at- 
torney to  draw  a  deed,  and  insert  his  name  as 
purchaser.  Webster  cy  Ford  v.  Hoban,  7  Cranch, 
399  ;  2  Cond.  Rep.  546. 

2.  Where  certain  mill  privileges  belonging  to 
the  defendant  were  sold  at  auction  by  W.,  as 
their  agent,  to  the  plaintiff,  and  after  the  lapse 
of  five  years,  when  the  property  had  greatly 
deteriorated,  the  plaintiff  brought  the  present 
bill  in  equity,  charging  that  H.  had,  by  sham 
bids,  fraudulently  enhanced  the  price  far  be- 
yond the  real  value  of  the  property,  but  not 
charging  the  defendants  with  knowledge  and 
connivance  with  them  at  the  time  of  sale  :  it 
was  held,  that  as  the  false  bidding  by  the 
auctioneer  was  unauthorized  by  the  seller,  it 
would  not  avoid  the  sale,  although  it  would  be 
a  good  ground  of  action  against  the  auctioneer 
for  damages ;  that  11.  ought  to  have  been  made 
a  party  to  the  bill ;  and  that  the  lapse  of  such  a 
length  of  time  was,  under  the  circumstances,  a 
bar  to  the  present  action.  Veazie  v.  Williams,  3 
Story's  C.  C.  R.  612. 

3.  A  release  from  all  liability  in  the  principals, 
having  been  executed  by  the  plaintifi'  to  the 
auctioneer;  it  was  held,  that  it  was  a  release  of 
his  principals,  the  defendants.     Ibid. 

4.  When,  at  an  auction  sale,  all  the  bidders 
except  the  purchaser  are  by-bidders,  secretly 
employed  by  the  seller,  and  the  judgment  of 
the  purchaser  is  improperly  infiuenceil  by  their 
bid.s,  the  sale  is  a  fraud,  against  which  equity 
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will  relieve  the  purchaser.  But  when  there  are 
real  bidders,  as  well  as  sham  bidders,  and  the 
last  bid  before  the  purchaser  is  a  real  bid,  and 
the  judgment  of  the  real  bidders  and  that  of 
the  purchaser  has  not  been  blinded  by  the 
sham  bidders,  the  sale  is  valid.     Ibid. 

5.  A  purchase  by  an  auctioneer  for  himself, 
at  a  sale  made  by  him  in  behalf  of  his  prin- 
cipal, is  not  void,  but  voidable  by  the  principal ; 
but  third  persons  cannot  question  the  sale.   Ibid. 


AUCTIONEER. 

Parol  evidence  of  the  declarations  of  an 
auctioneer,  contrary  to  the  written  terms  of  sale, 
is  not  admissible ;  but  such  evidence  of  the 
property  intended  to  be  sold  by  him,  is  proper. 
Lessee  of  Wright  v.  Deklyne,  Peters'  C.  C.  R.  199. 


AUDITA  QUERELA. 

An  audita  querela  is  the  proper  remedy  for 
a  person  whose  lands  are  equally  responsible 
with  the  lands  of  others  under  a  judgment,  to 
obtain  an  equal  contribution  from  the  other  lands 
to  satisfy  the  judgment.  Wilson  v.  Watsorij 
Peters'  C.  C.  R.  269. 


AUDITORS  IN  CHANCERY. 

1.  The  practice  in  chancery  is,  for  the  court 
to  notice  only  those  errors  in  the  report  of  audit- 
ors which  appear  on  the  face  of  the  report,  or 
are  expressly  set  down  in  the  exceptions;  and 
then  the  evidence  on  which  the  items  were  al- 
lowed must  appear  on  the  record.  Chappede- 
laine  v.  DechcncauXy  4  Cranch;  326 ;  2  Cond. 
Rep.  116. 

2.  The  report  of  auditors  appointed  by  con- 
sent of  parlies,  in  a  suit  in  equity,  is  not  in  the 
nature  of  an  award  by  arbitrators,  but  may  be 
set  aside  by  the  court,  although  neither  fraud, 
corruption,  partiality,  nor  gross  misconduct  on 
the  part  of  the  auditors,  be  shown.  Field  ct  al. 
V.  Holland  el  al,  6  Cranch,  8  ;  2  Cond.  Rep.  285. 

3.  The  term  "auditors,"  designates  agents  or 
officers  of  the  court,  who  examine  and  digest 
accounts  for  the  decision  of  the  court;  they  do 
not  decree,  but  prepare  materials  on  which  a 
decree  may  be  made.     Ibid. 

4.  Without  expressly  revoking  an  order  of  re- 
ference to  auditors,  the  court  may  direct  an  issue 
for  the  purpose  of  ascertaining  facts.     Ibid. 

5.  A  court  of  equity  may  ascertain  facts  them- 
selves, if  the  evidence  enables  them  to  do  it;  or 
may  refer  the  question  either  to  a  jury  or  audit- 
ors.    Tbid. 

6.  A  court  of  chancery  may  refer  an  account 
generally,  and  on  the  return  of  the  report  deter- 
mine such  questions  as  may  be  contested  by  the 
parties;  or  it  may,  in  the  first  instance,  decide 
any  principal  which  the  evidence  in  the  cause 
may  suggest,  or  all  the  principles  on  which  the 
account  is  to  be  taken.     Ibid. 

7.  A  complex  and  intricate  account  is  an  unfit 


subject  for  examination  in  a  court,  and  ought 
always  to  be  referred  to  a  commissioner,  to  be 
examined  by  him,  and  reported,  in  order  to  a 
final  decree.  To  such  a  report,  the  parties  may 
take  any  exceptions,  and  thus  bring  any  ques- 
tions they  may  think  proper  before  the  court. 
Du  Bourg  de  St.  Colombe's  Heirs  v.  The  U.  S.,  7 
Peters,  625. 

8.  Where  no  exception  has  been  taken  to  the 
report  of  auditors,  the  report,  at  the  hearing,  is 
liable  to  those  exceptions  only  which  appear  on 
its  face.  Himeley  v.  Rose,  5  Cranch,  313  :  2  Cond. 
Rep.  267. 

AUTHORITY. 

1.  It  is  believed  to  be  a  general  rule,  that  an 
agent,  with  limited  powers,  cannot  bind  his 
principal,  when  he  transcends  his  power.  It 
would  seem  to  follow,  that  a  person  transacting 
business  with  him,  on  the  credit  of  his  principal, 
is  bound  to  know  the  extent  of  his  authority; 
yet,  if  the  principal  has,  by  his  declarations  or 
conduct,  authorized  the  opinion  that  he  had 
given  more  extensive  powers  to  his  agent  than 
were  in  fact  given,  he  would  not  be  permitted 
to  avail  himself  of  the  imposition,  and  to  protest 
bills,  the  drawing  of  which  his  conduct  has  sanc- 
tioned. Schimmelpennich  et  al.  v.  Bayard  et  al.,  1 
Peters,  290. 

2.  An  agent  for  collecting  of  debts  merely,  is 
not  a  factor,  within  the  meaning  of  the  13th  sec. 
of  the  Virginia  act  of  limitations.  Hopkirk  v. 
Bell,  4  Cranch,  164;  2  Cond.  Rep.  68. 

3.  If  an  agent  locate  land  for  himself,  which 
he  ought  to  locate  for  his  principal,  he  is  in 
equity  a  trustee  for.  and  liable  to  account  to  his 
principal.  Massie  v.  Watts,  6  Cranch,  148;  2 
Cond.  Rep.  336. 

4.  The  agent  who  makes  insurance  for  his 
principal  has  authority  to  abandon  without  a 
formal  letter  of  attorney.  The  Chesapeake  Ins.  Co. 
v.  Starke,  6  Cranch,  268 ;  2  Cond.  Rep.  367. 

5.  The  act  of  an  agent,  done  w-ithout  authority, 
may  be  ratified  by  the  principal,  so  as  to  bind 
him  in  the  same  manner  as  if  an  original  au- 
thority had  existed.  Clark's  Ex'rs.  v.  Van  Ricms- 
dyk,  9  Cranch,  153;  3  Cond.  Rep.  319. 

6.  By  the  well-settled  principles  of  commercial 
law,  the  consignee  is  the  authorized  agent  of  the 
owner,  whoever  he  may  be,  to  receive ^he  goods ; 
and  by  his  endorsement  of  a  bill  of  lading  to  a 
bona  fide  purchaser  for  a  valuable  consideration, 
without  notice  of  any  adverse  interest,  the  latter 
becomes,  as  against  all  the  world,  the  owner  of 
the  goods.  This  is  the  result  of  the  principle, 
that  bills  of  lading  are  transferable  by  endorse- 
ment, and  thus  may  pass  the  property.  Conard 
v.  The  Atlantic  Ins.  Co.,  1  Peters,  386. 

7.  No  principle  is  better  settled,  than  that  the 
powers  of  an  agent  cease  on  the  de-ath  of  his 
principal.     Gait  et  al.  v.  Galloivay,  4  Peters,  344. 

8.  The  otficers  of  a  bank  are  held  out  to  the 
public  as  having  authority  to  act  according  to 
the  general  usage,  practice,  and  course  of  theii 
business;  and  "their  acts  within  the  scope  of 
such  usage,  practice,  and  course  of  busines.s, 
would,  iirgeneral,  bind  the   bank  m  favour  of 
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third  persons,  possessing  no  other  knowledge. 
Minor  et  al.  v.  The  Mechanics'  Bank  of  Alexandria, 
1  Peters,  70. 

9.  Where  an  agent  does  an  act,  unauthorized 
by  his  orders,  the  principal  is  not  bound  to  ratify 
or  disavow  it,  as  soon  as  he  is  apprized  of  the 
circumstance ;  he  has  a  right  to  deliberate.  Ibid. 

10.  A  recognition  of  the  acts  of  an  agent,  by 
his  principal,  is  equivalent  to  an  original  grant 
of  authority.  Conn  v.  Penn,  1  Peters'  C.  C.  R. 
496. 

11.  An  attorney,  authorized  to  collect  a  debt 
for  his  principal,  cannot  connmute  that  debt  for 
one  due  by  himself  to  the  debtor,  by  the  mere 
operation  of  exchanging  one  for  the  other.  The 
debtor  cannot  say  he  has  paid  his  debt  to  the 
attorney,  by  showing  an  agreement  made  by  the 
attorney  to  credit  the  debtor,  and  debit  himself 
with  the  amount  which  he  the  attorney  owes. 
Kingston  v.  Kincaid,  1  Wash.  C.  C.  R.  453. 

12.  A  cashier  of  a  bank  has,  prima  facie,  au- 
thority to  endorse,  on  behalf  of  the  bank,  the 
negotiable  securities  held  by  it;  and  any  restric- 
tion upon  this  authority  must  be  proved.  Wild  v. 
Bank  of  Passamaqiioddy,  3  Mason,  505. 

13.  Every  authority  given  to  an  agent  or  at- 
torney to  transact  business  for  his  principal  must, 
in  the  absence  of  any  counter  proof,  be  construed 
to  be  to  transact  it  according  to  the  laws  of  the 
place  where  it  is  to  be  done.  A  sale  of  slaves 
authorized  to  be  made  in  Louisiana  by  an  execu- 
trix, must  be  presumed  to  be  intended  to  be  done 
in  the  manner  required  by  the  laws  of  that  state 
to  give  it  validity;  and  the  purchaser,  equally 
with  the  seller,  is  bound,  under  those  circum- 
stances, to  know  what  the  laws  are,  and  to  be 
governed  thereby.  The  law  will  never  presume 
that  parties  intend  to  violate  its  precepts.  Owings 
V.  Hull,  9  Peters,  607. 

14.  Wherever  a  corporation  is  acting  within 
the  scope  of  the  legitimate  purposes  of  its  insti- 
tution, all  parol  contracts  made  by  its  authorized 
agents  are  express  promises  of  the  corporation  ; 
and  all  duties  imposed  on  them  by  law,  and  all 
benefits  conferred  at  their  request,  raise  implied 
promises,  for  the  enforcement  of  which  an  action 
will  lie.  Bank  of  Columbia  v.  Patterson,  7Cranch, 
299;  2  Cond.  Rep.  501. 

15.  Where  a  contract  is  made  for  the  exclusive 
use  and  benefit  of  a  corporation,  and  by  its  agent, 
for  purposes  authorized  by  the  charter,  the  jury 
may  legally  infer  that  the  corporation  had  adopt- 
ed the  contract,  and  had  voted  to  pay  the  sum 
which  should  become  due  under  the  contract; 
and  that  the  other  party  had  accepted  the  en- 
gagement.    Ibid. 

16.  If  ihe  agency  is  special,  every  thing  is 
void  which  may  be  done,  luiless  in  strict  con- 
formity with  the  authority.     Ibid. 

17.  The  princi[>al  is  not  bound  by  any  acts  of 
the  attorney,  unless  they  are  within  the  scope 
of  his  authority.  Bargers  Lessee  v.  Miller,  4 
Wash.  C.  C.  R.  280. 

18.  A  power  of  attorney  was  given  by  C.  to 
A.  and  B.,  to  make  in  his  name  an  acknowledg- 
ment of  a  deed  for  laud  in  the  city  of  Washing- 
ton, before  some  proper  officer,  with  a  view  to 
its  registration,  constituting  them  "  the  lawful 


attorney  or  attorneys"  of  the  constituent.  A. 
and  B.  severally  appeared  before  different  duly 
authorized  magistrates,  in  Washington,  at  several 
times,  and  made  a  several  acknowledgment  in 
the  name  of  their  principal.  Held,  That" the  true 
construction  of  the  power  is,  that  it  vests  a  several 
as  well  asa  joint  authority  in  the  attorneys.  They 
are  appointed  "the  attorney  or  attorneys;''"  and 
if  the  intention  had  been  togivea  joint  authority 
only,  the  words  "attorney"  and  "or"  would  have 
been  wholly  useless.  To  give  effect,  then,  to  all 
the  words,  it  is  necessary  to  construe  them  dis- 
tributively,  and  this  is  done  by  the  interpretation 
before  stated.  They  are  appointed  his  attorneys, 
and  each  of  them  is  appointed  his  attorney,  for 
the  purpose  of  acknowledging  the  deed.  Green- 
leafs  Lessee  v.  Birth,  5  Peters,  132. 

19.  A  power  of  attorney  "  to  sell,  dispose  of, 
contract,  and  bargain  for  land,  &c.,  and  to  exe- 
cute deeds,  contracts,  and  bargains  for  the  sale 
of  the  same,"  did  not  authorize  a  relinquish- 
ment to  the  state  of  Kentucky  of  the  land  of  the 
constituent,  under  the  act  of  the  legislature  of 
that  state  of  1794,  which  allowed  persons  who 
held  lands  subject  to  taxes,  to  relinquish  and 
disclaim  their  title  thereto,  making  an  entry  of 
the  tract  or  the  part  thereof  disclaimed  with  the 
surveyor  of  the  county.  Lessee  of  Clarke  v. 
Courtney  et  al,  5  Peters,  320. 

20.  A  power  of  attorney  from  ••James  B. 
Clarke  and  Eleanor  his  wife,"  to  "Carey  L. 
Clarke,"  for  the  sale  of  lands,  is  not  properly  or 
legally  executed  in  the  following  form  :  "  I,  the 
said  Carey  L.  Clarke,  attorney  as  aforesaid,  &c., 
do."  "In  witness  whereof,  the  said  Carey  L. 
Clarke,  attorney  as  aforesaid,  has  hereunto  sub- 
scribed his  hand  and  seal,  this  25lh  day  of  No- 
vember, in  the  year  of  our  Lord,  1800.  Carey 
L.  Clarke,  [l.  s.]"  This  act  does  not  purport  to 
be  the  act  of  the  principal,  but  of  the  attorney. 
This  may  savour  of  refinement,  since  it  is  appa- 
rent that  the  party  intended  to  pass  the  interest 
and  title  of  his  principals.  But  the  law  looks 
not  to  the  intent  alone,  but  to  the  fact,  whether 
the  intent  has  been  executed  in  such  a  manner 
as  to  possess  a  legal  validity.     Ibid. 

21.  The  general  rule  of  law  is,  that  a  dele- 
gated authority  cannot  be  delegated.  Shank- 
land  V.  The  Corporation  of  Washington,  5  Peters, 
390. 

22.  A  power  to  an  attorney,  coupled  with  an 
interest,  survives  the  person  who  gives  it,  and 
may  be  executed  after  the  death  of  the  grantor : 
and  to  constitute  a  power,  coupled  with  an  inte- 
rest, there  must  be  an  interest  in  the  thing  itself, 
and  not  merely  in  the  execution  of  the  power. 
Hunt  V.  Rousmanier^s  Admr.,  8  Wheat.  174;  5 
Cond.  Rep.  401. 

23.  The  owner  of  a  vessel  sent  her  from  New 
York,  consigned  to  his  correspondents  at  Ant- 
werp, with  (J'lections  that  they  should  despatch 
her  to  India,  furnishing  the  master  with  a  letter 
of  credit,  (Mititling  him  to  draw  on  London  for 
tive  thousand  pounds;  the  master  was  instructed, 
if  he  should  not  have  funds  to  purchase  a  cargo 
in  India,  to  extend  his  drawing.  Being  in  want 
of  funds,  he  drew,  not  on  the  house  in  London 
on  whom  he  had  drawn  the  five  thousand  pounds, 
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but  on  the  consignees  in  Antwerp,  who  had  ob- 
tained the  letter  of  credit,  and  to  whom  the 
vessel  and  cargo  were  to  return.  Held,  that  the 
bills  were  drawn  without  authority,  and  should 
have  been  drawn  on  the  house  in  London.  Ex- 
ecutors of  Clement  v.  Dickey,  1  Paine's  C.  C.  R. 
377. 

24.  In  general,  all  persons  who  act  by  au- 
thority derived  from  others,  may  proceed  to  exe- 
cute business,  until  notice  of  the  revocation  of 
their  authority;  and  their  acts,  between  the 
time  of  the  revocation  of  their  power,  and 
their  receiving  notice  of  such  revocation,  are 
held  good.  Bowerbank  v.  Morris,  Wallace's 
C.  C.  R.  119. 

25.  In  all  summary  and  extraordinary  pro- 
ceedings, the  party  claiming  title  under  them, 
must  show  that  all  the  requisites  which  the  law 
has  prescribed,  to  guard  against  fraud  and  impo- 
sition, have  been  complied  with.  Rule's  Lessee 
V.  Parker,  1  Cooke,  365. 

26.  A  collector,  selling  land  for  taxes,  must 
act  in  conformity  with  the  law  from  which  his 
power  is  derived ;  and  the  purchaser  is  bound 
to  inquire  whether  he  has  so  acted.  It  is  in- 
cumbent on  the  vendee  to  prove  the  authority 
to  sell.  Stead  v.  Course,  4  Cranch,  403;  2  Cond. 
Rep.  151. 

27.  By  the  tax  laws  of  Georgia  for  1790  and 
1791,  the  collector  was  authorized  to  sell  land 
only  on  the  deficiency  of  personal  estate ;  and 
then  to  sell  only  so  much  as  was  necessary  to 
pay  the  taxes  in  arrear.  Under  those  laws,  the 
sale  of  a  whole  tract,  where  a  small  part  would 
have  been  sufficient  to  pay  the  taxes,  was  void. 
Ibid. 

2S.  In  the  case  of  a  naked  power,  not  coupled 
with  an  interest,  every  prerequisite  to  the  exer- 
cise of  that  power  should  precede  it.  Williams 
et  al.v.  Peyton^s  Lessee,  4  Wheat.  77;  4  Cond. 
Rep.  395. 

29.  The  execution  by  a  public  officer,  of  a 
power  to  sell  lands  for  the  non-payment  of  taxes, 
must  be  in  strict  pursuance  of  the  law  under 
which  it  is  made,  or  no  title  is  conveyed. 
Thatcher  et  al.v. Powell  et  ah,  6  Wheat.  119;  5 
Cond.  Rep.  28. 

30.  The  sheriff  actually  in  office  being  the 
only  person  authorized  to  make  the  return,  upon 
which  the  proceeding  to  sell  lands  for  taxes  can 
be  had,  a  return  made  by  the  late  sheriff  is 
wholly  unauthorized.  Bushes  Heirs  v.  Williams 
et  al.,  1  Cooke,  360. 

31.  An  attorney  at  law,  as  such,  has  authority 
to  submit  the  cause  to  arbitration.  But  an  at- 
torney at  law,  merely  as  such,  has  no  right, 
strictly  speaking,  to  make  a  compromise  for  his 
client.  Holker  et  al.  v.  Parker,  7  Cranch,  436 ; 
2  Cond.  Rep.  506. 

32.  Although  an  attorney  at  law  has  no  right 
to  make  a  compromise,  yet  a  court  will  be  dis- 
inclined to  disturb  one,  which  was  not  so  unrea- 
sonable in  itself  as  to  be  exclaimed  against  by 
all,  and  to  create  an  impression  that  tiie  judg- 
ment of  the  attorney  had  been  imposed  upon, 
or  not  fairly  exercised.  But  where  the  sacrifice 
is  such  as  to  leave  it  scarcely  possible  that,  with 
a  full  knowledge  of  every  circumstance,  such  a 
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compromise  could  be  fairly  made,  there  can  be 
no  hesitation  in  saying,  that  the  compromise 
being  unauthorized,  and  being,  therefore,  in  It- 
self void,  ought  not  to  bind  the  injured  party. 
Though  it  may  assume  the  form  of  an  award, 
or  a  judgment  at  law,  the  injured  party  ought  to 
be  relieved  against  it.     Ibid. 

33.  No  person  but  the  owner  or  consignee,  or, 
in  case  of  his  sickness  or  absence,  his  agent  or 
factor,  is  entitled  by  the  revenue  laws  to  enter 
and  bond  goods  at  the  custom-house.  A  sub- 
purchaser after  importation  has  no  such  right. 
United  States  v.  Lyman,  1  Mason's  C.  C.  R.  482. 

34.  The  collector  has  no  authority  to  receive 
the  bond  of  any  person  as  security  for  the  pay- 
ment of  duties,  except  such  person  be  legally 
entitled  to  enter  them.     Ibid. 

35.  The  secretary  of  the  treasury  has  no 
power  to  remit  penalties,  unless  in  cases  pro- 
vided for  by  law.  The  Margaretta.  2  Gallis.  C. 
C.  R.  519. 

36.  If  the  secretary  recites  his  authority  under 
a  special  act,  and  assumes  to  remit  in  pursuance 
of  that  act,  the  remission,  if  unsupported  by 
such  act,  cannot  be  supported  under  the  general 
act  of  congress,  of  3d  March,  1797,  ch.  67. 
Ibid. 

37.  Under  the  act  of  27th  February,  1813,  ch. 
175,  the  secretary  of  the  treasury  has  no  au- 
thority to  remit  penalties  for  goods  subsequently 
imported,  contrary  to  the  non-importation  acts. 
Ibid.  523. 

38.  Under  the  act  of  27th  February,  1813,  ch. 
175,  the  secretary  had  no  authority  to  remit  a 
part  only  of  the  property  forfeited.  He  w-as 
bound  to  remit  the  whole  penalty  or  forfeiture, 
if  any.     Ibid. 

39.  Neither  under  the  act  of  1797,  nor  that 
of  1813,  had  the  secretary  of  the  treasury  any 
authority  to  remit  the  collector's  share  of  the 
forfeiture,  eo  nomine.     Ibid. 


AVERAGE  AND  CONTRIBUTION. 

1.  The  insurer  on  memorandum  articles  is 
liable  only  for  a  total  loss,  which  can  never 
happen  when  the  cargo  or  part  of  it  has  been 
sent  on  by  the  insured,  and  reaches  the  original 
port  of  destination.  Morean  v.  United  States- Ins. 
Co.,  1  Wheat.  217;  3  Cond.  Rep.  550. 

2.  The  contributory  value  of  freight  to  a  ge- 
neral average,  is  ascertained  by  a  deduction  of 
one-third  of  the  gross  freight.  Humphreys  v. 
Union  Ins.  Co.,  3  Mason's  C.  C.  R.  429. 

3.  The  actual  cost  of  repairs  at  their  true  value, 
and  not  the  cost  estimated  at  so  much  per  milrea 
in  a  depreciated  currency,  is  the  rule  by  which 
the  underwriter  is  to  pay  for  the  repairs.    Ibid. 

4.  In  an  insurance  on  cargo  composed  princi- 
pally of  lemons  and  oranges,  if  the  whole  of  the 
oranges  were  lost  on  the  voyage  by  perils  insured 
against,  and  the  lemons  are  saved,  and  arrive, 
the  underwriter  is  not  liable  for  the  loss  of  the 
oranges,  under  the  usual  memorandum,  which 
warrants  the  underwriter  free  from  particular 
average  on  fruit,  &c.     Ibid. 

5.  In  an  action  on  a  policy  of  insuiance,  con 
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taining  the  common  printed  memorandum,  "salt, 
wheat,  &c.,  are  warranted  free  from  average 
under  five'  per  cent.,  unless  general,"  and  in 
which  there  was  likewise  an  additional  written 
clause,  providing  that  '•'  the  goods  insured  (being 
cotton  and  sugar)  should  be  free  of  average  un- 
der ten  per  cent.j"  it  was  held  that  the  clauses 
were  inconsistent,  but  that  the  written  clause 
should  be  considered  as  expressing  the  actual 
understanding  of  the  parties,  and  that  the  goods 
were  exempted  from  all  average  losses,  whether 
general  or  particular,  under  ten  per  cent.  Coster 
V.  Phxnix  Ins.  Co.,  2  Wash.  C.  C.  R.  51. 

6.  In  an  action  on  a  valued  policy  to  recover 
an  average  loss,  it  is  not  always  essential  that 
the  plaintiff,  to  entitle  him  to  recover,  should 
produce  the  original  invoice,  or  show  the  prime 
cost  of  the  goods  damaged.  Bentaloe  v.Pratt, 
Wallace's  C.  C.  R.  58. 

7.  It  is  not  essential  to  the  plaintiff 's  recovery 
for  an  average  loss  on  a  valued  policy,  on  ac- 
count of  damage  by  the  sea  to  the  goods  insured, 
that  a  survey  should  be  made  at  the  port  of  de- 
livery, before  breaking  bulk.     Ibid. 

8.  Whatever  may  have  been  the  motive  for 
the  introduction  of  the  clause  concerning  memo- 
randum articles  in  a  cargo,  into  policies  of  in- 
surance, which  was  done  as  early  as  the  year 
1749.  and  most  probably  with  the  intention  of 
protecting  insurers  against  losses  arising  solely 
from  the  deterioration  of  the  articles  by  their 
own  perishable  quality;  or  whatever  ambiguity 
may  have  once  existed,  from  the  term  average 
being  used  in  different  senses,  that  is,  as  signify- 
ing a  contribution  to  a  general  loss,  and  also  a 
particular  or  partial  injury  falling  on  the  subject 
insured  ;  it  is  well  understood,  at  the  present 
day,  w-ith  respect  to  such  articles,  that  the  un- 
derwriters are  free  from  all  partial  losses  of 
every  kind,  which  do  not  arise  from  a  contribu- 
tion towards  a  general  average.  Biays  v.  The 
Ches(q)eaJce  Ins.  Co.,  7  Cranch,  415 ;  2  Cond.  Rep. 
552. 

9.  Where  only  a  part  of  a  cargo,  all  the  cargo 
consisting  of  the  same  kind  of  memorandum 
articles,  is  lost,  in  any  way  whatever,  and  the 
residue  of  the  cargo  arrives  in  safety  at  its  port 
of  destination,  the  lo.ss  being  a  partial  loss  only, 
and  not  resulting  from  a  general  average,  the 
insurers  are  not  liable  for  such  loss.  Thus, 
where  25.000  dollars  was  insured,  on  14,565 
hitlcs,  "  warranted  by  the  assured  free  from 
average,  unless  general,"  and  3280  hides  were 
put  on  board  a  lighter,  to  bo  transported  from  a 
vessel  to  their  port  of  destination,  and  the  lighter, 
on  her^a.ssage,  was  sunk,  by  which  789  of  the 
hides  were  lost,  totally,  being  of  the  value  of 
4000  dollars,  and  the  residue,  to  the  number  of 
2491.  were  fished  up  and  saved,  at  the  expense 
of  6000  dollars,  paid  by  the  insured,  to  whom 
the  hides  were  delivered,  and  sold  on  his  ac- 
count :  Held,  That  the  underwriters  were  not 
liable  for  the  loss.     Ihid. 

10.  A  vessel  and  her  cargo  were  insured  from 
New  York  to  Gibraltar,  and  on  her  voyage  she 
was  captured  and  carried  into  Algesiras.  After 
consideiable  detention  she  was  permitted  to  sail 
for  New  York,  with  a  cargo  or  freight  for  New 


York,  but  she  was  lost  on  the  voyage.  The  ex- 
penses incurred  by  the  detention  of  the  vessel 
at  Algesiras  are  subjects  of  general  average ;  but 
her  repairs  at  that  place  were  held  to  be  entirely 
chargeable  to  the  vessel,  the  outward  cargo 
having  been  landed  before  the)'  were  done.  All 
the  repairs  which  were  necessary  by  any  of  the 
risks  insured  were  payable  by  the  underwriters. 
Hurtin  v.  The  Phanix  Ins.  Co.,  1  Wash.  C.  C.  R. 
400. 

11.  A  policy  was  underwritten  on  a  vessel  for 
twelve  months.  In  the  course  of  her  voyage 
during  this  period,  she  sailed  from  Providence, 
bound  to  New  Orleans,  with  a  cargo  on  board 
belonging  to  the  owner  of  the  ship,  and  encoun- 
tered a  gale,  and  was  compelled  to  cut  away 
her  masts  and  rigging,  and  to  return  to  New 
York  for  repairs,  where  it  was  found  that  the 
repairs  would  cost  more  than  half  her  value. 
The  cargo  was  taken  out,  and  sold  by  the  owners, 
who  had  insured  the  same.  The  claim  was  now 
for  a  total  loss  of  the  vessel,  she  having  been 
abandoned  to  the  underwriters.  In  adjusting 
the  loss,  it  was  held  that  the  cuttingaway  of  the 
masts  and  rigging  was  a  general  average,  to  be 
borne  by  the  ship  and  cargo,  in  the  same  manner 
as  if  they  belong  to  different  owners.  In  such  a 
case,  if  the  owners  of  the  ship  and  cargo  are 
different,  the  owner  of  the  ship  may  receive  the 
whole  amount  of  his  loss,  without  any  deduction 
of  the  general  average  due  on  the  cargo.  But 
when  the  ship-owner  is  also  owner  of  the  cargo, 
the  amount  due  from  the  cargo  may  be  deducted 
from  the  total  loss  on  the  ship  by  the  under- 
writer. Potter  V.  Providence  Washington  Ins.  Co., 
4  Mason,  298. 

12.  The  schooner  Julia,  on  her  voyage  from 
France  to  Philadelphia,  being  chased  by  a  Bri- 
tish frigate,  and  her  capture  being  deemed  inevi- 
table by  the  captain,  he,  with  the  advice  of  the 
officers  and  crew,  ran  her  on  shore  at  Long 
Branch,  in  New  Jersey,  and  before  the  enemy 
could  board  her,  a  large  part  of  the  cargo  was 
saved  ;  after  which  she  was  burnt.  The  master 
claimed  to  retain  the  goods  saved,  as  subject  to 
freight,  general  average,  and  expenses.  The 
court  said : — ''The  Rhodian  law  de  jactu,  is  the 
parent  of  the  law  of  maritime  contribution.  The 
principle  to  be  deduced  from  the  Rhodian  law, 
and  from  the  general  maritime  law  of  nations, 
is,  that  if  the  cargo  or  ship,  or  any  part  of  either, 
be  voluntarily  sacrificed  or  expo.sed  to  danger 
for  the  common  safety,  the  part  saved  shall  con- 
tribute to  repair  the  loss  sustained,  provided  the 
object  for  which  the  sacrifice  was  made  be  at- 
tained." Caze  et  al.  v.  Reily,  3  Wash.  C.  C.  R. 
298. 

13.  An  intention  to  consign  to  inevitable  loss 
goods  thrown  overboard,  forms  no  part  of  the 
reason  assigned  by  the  Rhodian  law  for  contri- 
bution, and  is  not  necessary  to  authorize  the 
claim  to  contribution.     Ihid. 

14.  The  object  always  is,  to  incur  a  partial 
loss,  and  to  risk  a  minor,  or  contingent  danger, 
to  avoid  the  more  probable  or  certain  loss  of  the 
whole.     Ibid. 

15.  It  is  sufiicient;  to  justify  a  claim  to  contri- 
bution, if  the  danger  sought  to  be  avoided  be  so 
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imminent   that   the   measure  adopted  may  be 
beneficial  to  all.     Ibid. 

16.  If  the  exposure  of  the  vessel  be  made  for 
the  common  safety,  and  be  successful  in  relation 
to  a  part  of  the  cargo,  it  is  immaterial  whether 
her  total  loss  was  produced  immediately  by  the 
stranding,  or  consequently,  by  placing  her  in  a 
situation  which  effected  her  destruction.    Ibid. 

17.  If  the  ship  be  lost,  there  can  be  no  contri- 
bution, because  the  object  for  which  the  jettison 
was  made,  was  not  allowed.  In  case  of  a  general 
shipwreck,  there  can  be  no  contribution,  because 
it  was  voluntary.     Ibid. 

18.  The  owner  of  a  ship  is  not  liable  for  bar- 
ratry of  captain  and  crew,  beyond  the  sum  men- 
tioned in  the  charterparty ;  nor  to  repairs  of  the 
ship,  if  warranted  by  the  owner  to  be  kept  staunch 
during  the  vo)-age.  But,  in  case  of  loss  or  expense 
by  necessary  deviation,  both  vessel  and  cargo 
must  contribute  in  general  average.  Campbell  v. 
The  Alknomac,  Bee"s  D.  C.  R.  124. 

19.  The  general  doctrine  is,  that  mariners  do 
not  contribute  to  general  average.  The  only 
admitted  exception  is  in  case  of  ransom;  and, 
perhaps,  by  parity  of  reasonina",  of  recapture. 
The  Saratoga,  2  Gallis.  C.  C.  R.  l64. 

20.  When  in  the  course  of  a  voyage,  a  ship, 
from  the  ordinary  decay,  requires  to  be  repaired 
at  an  intermediate  port,  the  expenses  of  such 
repairs  are  not  the  subject  of  general  average. 
Ross  v.  The  Ship  Active,  2  Wash.  C.  C.  R.  226. 

21.  General  average  is  incurred  where  the 
expense  or  losses  arose  in  a  case  of  emergency 
not  produced  by  the  misconduct  or  unskilfulness 
of  the  master,  and  not  resulting  from  the  ordi- 
nary circumstances  of  the  voyage.     Ibid. 

22.  A  seaman  whose  feet  w  ere  frozen  in  the 
boat  of  a  ship,  on  a  whaling  voyage,  and  who 
was  severely  injured  while  in  this  service,  is 
entitled  to  be  cured  at  the  expense  of  the  ship ; 
but  the  expenses  of  the  same  are  not  to  be 
deemed  a  general  average  on  all  who  are  con- 
cerned in  the  voyage.  It  is  strictly  a  charge  on 
the  ship-owners,  and  comes  out  of  their  earnings, 
or  .irises  from  their  proprietary  interest  in  the 
voyage,     1  Sumner's  C.  C.  R.  303. 

See  Insurance. 


aver:\ient. 

1  In  an  action  of  debt  for  a  penalty,  on  an 
averment  '-'whereby  and  by  force  of  the  laws 
and  statutes  of  the  United  States,  an  action  hath 
accrued,''  it  is  not  a  sufficient'  averment  that 
the  act  was  done  contrary  to  the  form  of  the 
statute.    Cross  v.  The  U.  S.,  1  Gallis.  C.  C.  R.  26. 

2.  The  statute  of  the  5'th  of  June,  1794,  ch. 
226,  section  3,  prohibiting  the  fitting  out  any 
ship,  &c.,  for  the  service  of  any  foreign  prince 
or  state,  to  cruise  against  the  subjects,  &c.,  of 
any  foreign  prince  or  state,  does  not  apply  to 
any  new  government,  unless  it  has  been  ac- 
knowledged by  the  United  States,  or  by  the 
government  of  the  country  to  which  such  state 
belonged  ;  and  a  plea  which  sets  up  a  forfeiture 
under  that  act,  in  fitting  out  a  ship  to  cruise 
aganist  such  new  state,  must  aver  such  recogni- 


tion, or  it  is  bad.    Gelston  et  al.  v.  Hoyt,  3  Wheat. 
246  ;  4  Cond.  Rep.  244. 

3.  A  plea  justifying  a  seizure  and  detention 
by  virtue  of  the  7lh  section  of  the  act  of  5th 
June,  1794,  under  the  express  instructions  of  the 
president  of  the  United  States,  must  aver  that 
the  naval  or  military  force  of  the  United  States 
was  employed.  That  section  was  not  intended 
to  appjy,  except  in  cases  where  a  seizure  or 
detention  could  not  be  enforced  by  the  ordinary 
civil  power,  and  there  was  no  necessity,  in  the 
opinion  of  the  president,  to  employ  naval  or 
military  power  for  this  purpose.     Ibid. 

4.  A  plea  alleging  a  seizure  for  a  forfeiture, 
as  a  justification  under  a  statute,  should  state 
not  only  the  facts  relied  upon  to  establish  the 
forfeiture,  but  aver  that  thereby  the  property 
became  actually  forfeited,  and  was  seized  as 
forfeited.     Ibid. 

5.  The  averment  of  the  citizenship  of  a  party 
may  be  added  at  any  stage  of  the  cause,  if  the 
amendment  is  moved  within  a  reasonable  time 
after  the  effect  of  it  is  suggested.  Fisher  v. 
Rutherford,  1  Baldwin's  C.  C.  R.  193. 

6.  In  a  declaration  on  a  penal  statute,  it  is  not 
necessary  to  aver  the  uses  to  which  the  forfeit- 
ure is  to  be  applied.  Scars  v.  The  United  States, 
1  Gallis.  C.  C.  R.  257. 

7.  An  averment  of  eviction  under  an  elder 
title  is  not  always  necessary  to  sustain  an  action 
on  a  covenant  against  encumbrancers;  if  the 
grantee  be  unable  to  obtain  possession  in  con- 
sequence of  an  existing  possession  or  seisin  by 
a  person  claiming  and  holding  under  an  elder 
title,  it  is  equivalent  to  an  eviction  and  a  breach 
of  the  covenant.  Duvall  v.  Craig,  2  Wheat.  45 ; 
4  Cond.  Rep.  25. 

8.  In  an  action  on  a  covenant  of  warranty,  it 
is  necessary  for  the  plaintiff  to  allege  in  his 
declaration,  substantially,  an  eviction  by  title 
paramount.  Day  et  al.  v.  Chism,  10  Wheat.  449 ; 
6  Cond.  Rep.  181. 

9.  The  money  may  not  be  fixed  by  the  con- 
tract, but  may  depend  upon  something  extrinsic, 
which  may  be  averred;  as  a  promise  to  pay  so 
much  money  as  the  plaintiff  may  expend  in  re- 
pairing of  a  ship,  may  be  sued  for  in  this  form  of 
action ;  the  plaintiff  averring  that  he  did  ex- 
pend so  much  money.  The  United  States  v.  Colt, 
Peters'  C.  C.  R.  145. 

10.  So,  on  a  promise  by  the  defendant  to  pay 
his  proportion  of  the  expenses  of  defending  a 
suit  in  which  he  was  interested,  with  an  aver- 
ment that  the  plaintiff  had  expended  so  much, 
and  that  the  defendant's  portion  amounted  to  so 
much.     Ibid. 

11.  It  is  undoubtedly  true  that  mere  surplus- 
age does  not  vitiate,  and  an  immaterial  aver- 
ment may  be  rejected ;  but  it  is  not  true,  where 
an  averment  is  of  substance,  and  is  more  specific 
than  is  necessary,  and  cannot  be  rejected  with- 
out a  fatal  defect;  it  must  be  proved  as  laid. 
The  Friendship,  1  Gallis.  C.  C.  R.  45. 

12.  What  is  the  true  intent  and  meaning  of  a 
written  instrument,  is  not  matter  of  intrinsic 
averment;  but  in  cases  where  there  is  no  latent 
ambiguity,  depends  on  the  instrument  itsell  : 
and  an  averment  that  the  sum  stated  in  the  con- 
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dition  is  erroneously  inserted  for  another  sum, 
is  inadmissible  on  the  general  ground,  that  it 
contradicts  ihe  language  of  the  condition.  United 
States  V.  Thompson,  1  Gallis.  C.  C.  R.  391. 

13.  In  a  declaration,  the  averment  that  the 
assignment  of  a  promissory  note  was  for  value 
received,  is  an  immaterial  averment,  and  need 
not  be  proved.  Wilson  v.  Codman^s  Ex^r.,  3 
Cranch,  193;  1  Cond.  Rep.  493. 

14.  Where  an  averment,  in  a  declaration,  is 
of  a  fact,  dehors  the  vi'ritten  contract,  which  fact 
is  in  itself  immaterial,  the  party  making  the 
averment  is  not  bound  to  prove  it.     Ibid. 

15.  A  declaration  averring  that  J.  C,  by  his 
agent  A.  C,  made  his  promissory  note,  is  suffi- 
cient. It  is  not  necessary  to  aver  that  J.  C. 
signed  it.  Childress's  Ex'r.  v.  Emory's  Ex^rs., 
8  Wheat.  642 ;  5  Cond.  Rep.  547. 

16.  It  is  not  a  good  plea  for  the  defendants  to 
say  that  they  paid  the  one  hundred  and  seventy 
thousand  guilders  to  A.'s  agent,  for  the  use  of  A. 
at  Amsterdam,  on  the  13th  of  May,  without  aver- 
ring it  to  be  the  whole  sum  then  due.  The 
United  States  v.  Gurney  et  al.,  4  Cranch,  333 ;  2 
Cond.  Rep.  132. 

17.  It  is  not  necessary  in  an  action  of  covenant 
on  a  policy,  that  the  declaration  should  aver 
that  the  plaintiff  had  abandoned  to  the  under- 
writers. Hodgson  V.  The  Marine  Insurance  Co. 
of  Alexandria.  5  Cranch,  100;  2  Cond.  Rep.  195. 

18.  An  omission  in  the  declaration  on  a  pro- 
missory note  of  the  words  or  order,  of  the  time  of 
payment,  and  of  the  place  where  it  is  payable, 
is  fatal.  They  are  all  material  facts  of  the  note. 
Sebree  et  al.  v.  Dorr^  9  Wheat.  558;  5  Cond. 
Rep.  677. 

19.  It  is  a  general  rule  in  pleading,  that  when 
any  fact  is  necessary  to  be  proved  on  the  trial, 
in  order  to  sustain  the  plaintiff's  right  of  re- 
covery, the  declaration  must  contain  an  aver- 
ment .substantially  of  such  fact,  in  order  to  let  in 
the  proof;  but  it  need  not  contain  any  aver- 
ment which  it  is  not  necessary  to  prove.  Bank 
of  the  United  States  \.  Smith,  11  Wheat.  171;  6 
Cond.  Rep.  257. 

20.  An  averment  in  the  declaration  that  A  B, 
by  C  D,  made  a  certain  bill  or  check,  is  suffi- 
cient. Sherman  v.  Cotnstock,  2  M'Lean's  C.  C. 
R.  19. 

21.  An  averment  of  notice,  where  notice  is 
roquired.  essential.     Ibid. 

22.  Where  a  note  was  given  by  Abbott  and 
Layton,  it  is  unnecessary  to  aver  a  partnership 
in  the  declaration.  Davis  v.  Abbott,  2  M'Lean's 
C.  C.  R.  29. 

23.  The  note  shows  a  joint  liability.     Ibid. 

24.  A  general  averment  of  the  citizenship  of 
the  plaintiff  is  suflicient.  Thompson  v.  Cook,  2 
M-Lean's  C.  C.  R.  122. 

25.  When  a  note  is  payable  at  a  particular 
place,  no  averment  of  presentation  at  such  place, 
when  due.  is  necessary.     Ibid. 

2G.  In  an  action  on  a  marshal's  bond,  it  is  not 
necessary  to  aver  that  the  penalty  has  not  been 
paid.  Sperring  v.  Taylor,  2  M'Lean's  C.  C.  R. 
362. 

27.  The  usual  averment  of  the  breach  of  the 
condition  is  sullicient.     Ibid. 


28.  The  defendant  guarantied  that  certain 
certificates  of  stock  should  pay  ten  per  cent,  per 
annum  ;  held,  that  an  averment  that  no  dividend 
was  made  was  insufficient.  Hank  v.  Crittenden, 
2  M'Lean's  C.  C.  R.  557. 

29.  The  undertaking  was  collateral,  and  in  all 
such  cases  a  demand  and  notice  must  be  averred. 
Ibid. 

See  Jurisdiction. 
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1.  Bail  in  Criminal  Cases. 

1.  The  circuit  court  has  no  authority  to  issue 
a  habeas  corpus,  for  the  purpose  of  surrendering 
a  principal  in  discharge  of  his  bail,  when  the 
principal  is  confined  in  jail  merely  under  the 
process  of  a  state  court;  nor  will  the  court  dis- 
charge the  bail  of  such  party,  who  has  become 
bound  by  recognisance  in  the  circuit  court  to 
answer,  &c.,  merely  on  account  of  such  impedi- 
ment; but,  in  their  discretion,  the  court  will 
respite  the  recognisance.  U.  S.  v.  Jonathan 
French,  1  Gallis.  C.  C.  R.  1. 

2.  The  mere  continuance  of  a  cause,  on  suffi- 
cient grounds  exhibited  by  the  district  attorney, 
constitutes  no  reason  why  the  court  should  admit 
a  defendant  who  is  in  confinement,  to  bail.  But 
if  the  court  is  satisfied  that  the  health  of  the 
accused  is  .such  that  his  life  will  be  endan- 
gered by  his  being  kept  in  confinement  until 
ne.xt  term,  it  furnishes  a  strong  ground  for  bail. 
The  U.  S.  V.  Jones,  3  Wash.  C.  C.  R.  209. 

3.  Probable  cause  must  be  stated  on  oath,  to 
justify  the  holding  a  defendant  to  bail  under  the 
third  sec.  of  the  act  of  congress  of  26th  Februarj-, 
1795,  ch.  272.  Leonard  v.  Caskin,  Bee's  Adm. 
Decis.  146. 

4.  Aaron  Burr,  charged  with  carrying  on  a 
military  expedition  against  a  nation  with  whom 
the  United  States  were  at  peace,  was  admitted 
to  bail.     1  Burros  Trial,  18. 

5.  The  postponement  of  a  criminal  case,  on 
the  application  of  the  defendant,  to  allow  him 
an  opportunity  to  obtain  testimony,  is  not  a  cause 
of  bail.  The  U.  S.  v.  Stewart.  C.  C.  U.  S.  of 
Pennsylvania,  2  Dall.  345. 

6.  The  circumstances  must  be  very  strong, 
which  will,  at  any  time,  induce  the  court  to  ad- 
mit a  person  to  bail  who  stands  charged  with 
high  treason.     Ibid. 

7.  The  supreme  court  of  the  United  States 
has  jurisdiction,  under  the- constitution  and  laws 
of  the  United  States,  to  bail  a  person  committed 
for  trial  on  a  criminal  charge,  by  a  district  judge 
of  the  United  States,  tl.  S.  v.  Hamilton,  3 
Dall.  13. 

8.  The  marshal  of  the  United  States  of  the 
Connecticut  liistrict,  upon  a  writ  of  attachment 
sued  out  by  the  United  States,  to  recover  a  pe- 
nalty, may  commit  a  defendant  to  prison  for 
want  of  bail,  without  a  mittimus  from  a  state 
magistrate,  as  is  required  by  the  local  laws  of 
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the  state ;  for  such  municipal  regulation  does 
not  bind  the  officers  of  the  United  States. 
Palmer  V.  Allen,  7  Cianch,  550;  2  Cond.  Rep. 
607. 

2.  Bail  in  Civil  Cases, 

9.  The  bail  is  fixed  by  the  death  of  the  prin- 
cipal, after  the  return  of  a  capias  ad  satisfa- 
ciendum, and  before  the  return  of  the  scire  fa- 
cias ;  and  the  bail  is  not  entitled  to  an  exoneretur 
in  such  a  case.  Davidson  v.  Taylor,  12  Wheat. 
604  ;  6  Cond.  Rep.  660. 

10.  On  a  question  of  holding  to  bailj  the  court 
Avill  not  inquire  into  the  merits  of  tne  contro- 
versy, where  there  is  an  apparent  cause  of  action. 
Parapet  v.  Gander,  C.  C.  U.  S.  of  Pennsylvania. 
2  Dall.  330. 

11.  An  exoneretur  will  not  be  entered  on  a 
bail-piece,  on  the  ground  that  the  defendant  is  a 
lunatic,  and  is  confined  in  a  hospital  as  such, 
although  the  derangement  is  shown  to  be  per- 
manent. Bowerhank  v.  Payne,  2  Wash.  C.  C.  R. 
464. 

12.  Where  a  plaintiff,  on  a  rule  to  show  cause 
of  action,  produces  a  positive  affidavit  of  the 
debt,  the  defendant  cannot  relieve  himself  from 
the  necessity  of  giving  bail,  by  proving  that  the 
plaintiff  had  sued  him  in  another  court  for  the 
same  cause  of  action.  Post  v.  Sarmiento,  2  Wash. 
C.  C.  R.  198. 

13.  The  court  ought  not  to  discharge  on  com- 
mon bail,  where  the  evidence  is  doubtful  in  its 
nature.     Craig  v.  Brown,  Peters'  C.  C.  R.  352. 

14.  A  circuit  couit  of  the  United  States  will 
not  enter  an  exoneretur  on  a  bail-piece,  in  an 
action  pending  in  that  court  against  one  who  had 
obtained  a  discharge  under  a  state  insolvent  law. 
The  certificate  of  discharge  should  be  brought 
before  the  court  by  plea.  The  certificate  is  not 
conclusive  evidence  of  the  regularity  of  the  dis- 
charge. Hayton  v.  Wilkinson,  1  Hall's  American 
Law  Journal.  260. 

15.  The  laws  of  Maryland,  or  the  rules  of  the 
courts  of  Maryland,  do  not  authorize  the  sur- 
renderor the  principal  by  his  bail,  at  the  judge's 
chambers.  Baxter  v.  Biays,  4  American  Law 
Journal,  276. 

16.  Demanding  excessive  bail,  where  the 
plaintiff  has  a  good  cause  of  action,  or  holding 
to  bail  where  there  is  no  cause  of  action,  if  done 
vexatiously,  entitles  the  party  injured  to  an  ac- 
tion for  a  malicious  prosecution.  If  bail  be  not 
demanded,  no  such  action  will  lie.  Ray  v.  Lau\ 
Peters'  C.  C.  R.  207. 

17.  Pennsylvania. — The  circuit  court  will  dis- 
charge, on  common  bail,  a  defendant  who  has 
been  arrested  for  a  debt  contracted  in  the  state 
in  which  he  has,  subsequent  to  the  commence- 
ment of  the  suit,  been  discharged  by  the  in- 
solvent laws  of  the  state.  Read  v.  Chapman. 
Peters'  C.  C.  R.  404. 

18.  Pennsylvania. — Where  a  capias  has  been 
issued  against  a  person  who  has  been  discharged 
from  the  debt  for  which  it  was  issued,  by  "the 
insolvent  laws  of  the  state  in  which  it  was  con- 
tracted, the  court  will  not  quash  the  writ,  but 
will  discharge  the  defendant  on  common  bail. 
Ibid. 
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19.  On  a  rule  to  show  cause  why  the  defendant 
should  not  be  discharged  on  common  bail,  he 
having  been  discharged  under  the  insolvent  laws 
of  Pennsylvania,  evidence  to  show  that  the  dis- 
charge had  been  fraudulently  obtained,  cannot 
be  given.  Campbell  et  al.  v.  Claudius,  Peters'  C. 
C.  R.  484. 

20.  Pennsylvania. — Where  the  debt  has  been 
contracted  and  made  payable  out  of  the  state, 
the  circuit  court  will  not  discharge,  on  common 
bail,  a  defendant  arrested  for  such  debt,  not- 
withstanding his  discharge  by  the  insolvent  laws 
of  the  state  in  which  the  action  was  brought. 
Ibid. 

21.  In  a  suit  on  a  contract  made  by  foreigners 
in  their  own  countrj',  by  the  laws  of  which  the 
contract  is  suspended  until  a  period,  not  arrived 
when  the  suit  was  brought,  special  bail  cannot 
be  demanded.  Camfrangue  v.  Burnell.  1  Wash. 
C.  C.  R.  340. 

22.  After  bail  given,  and  plea  pleaded,  the 
defendant  cannot  arrest  the  judgment  on  the 
ground  of  a  misnomer.  Scidl  v.  Briddle,  2  Wash. 
C.  C.  R.  200. 

23.  The  proceedings  were  amended  by  the 
recognisance  of  bail,  and  the  name  of  the  de- 
fendant in  the  recognisance  was  inserted  in  the 
declaration.     Ibid. 

24.  The  court  are  not  precluded  from  obtain- 
ing further  satisfaction  as  to  the  debt  sworn  to 
in  an  affidavit  to  hold  to  bail,  because  the  affi- 
davit is  positive ;  but  the  necessity  to  examine 
the  party  who  makes  the  affidavit,  must  be  pre- 
sented -on  the  face  of  the  same.  Oliver  v.  Pa- 
rish, Peters'  C.  C.  R.  462. 

25.  New  York.  —  Under  the  act  of  congress 
of  6th  January,  1800,  the  sheriff  of  a  county  is 
bound  to  take  a  bond  for  the  limits,  as  provided 
by  the  state  laws,  from  a  prisoner  confined  on 
process  from  the  courts  of  the  United  States ; 
and  false  imprisonment  would  lie  on  his  refusal. 
U.  S.  V.  Noah,  Paine's  C.  C.  R.  368. 

26.  New  York. — Such  a  bond  has,  in  all  re- 
spects, the  same  incidents,  and  the  like  legal 
effects  with  a  bond  taken  under  the  state  laws. 
Ibid. 

27.  New  York. — It  is  assignable;  and  an  as- 
signment discharges  the  sheriff  from  a  liability 
for  a  subsequent  escape.     Ibid. 

28.  New-  York.— The  United  States  are  ex- 
pressl)  named  in  the  act,  and  bound  by  it;  and 
an  assignment  of  a  bond  to  them  when  they  are 
plaintiffs,  is  valid.     Ibid. 

29.  New  York. — The  secretary  of  the  treasury 
having  accepted  such  an  assignment,  the  court 
presumed  that  he  was  authorized,  and  held  the 
plaintiffs  bound  by  his  acceptance.     Ibid. 

30.  New  York. — The  term  '•' process,"  in  the 
act,  includes  executions,  as  well  as  mesne  pro- 
cess.    Ibid. 

31.  New  York. — After  a  prisoner  has  been 
enlarged  upon  a  limit  bond,  the  sheriff  can  con- 
fine him  again  only  on  the  bail's  becoming  in- 
sufficient. He  cannot  accept  a  surrender  of  him ; 
certainly  not  after  an  assignment  of  the  bond.- 
Ibid. 

32.  Pennsylvania.— The  bail  to  the  sheriff 
encered  special  bail;  on  being  excepted  to,  he 
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refused  to  justify,  whereupon  he  \Yas  sued  on 
the  bail-bond,  and  he  surrendered  the  principal 
before  the  return  of  the  writ.  Held,  That  the 
surrender  was  good,  and  the  bail  was  entitled  to 
relief  on  the  usual  terms.  Stockton  v.  Throgmor- 
ton,  1  Baldwin's  C.  C.  R.  148. 

33.  Pennsylvania. — No  justification  of  bail  is 
necessary,  when  special  bail  is  entered  for  the 
purpose  of  a  surrender.     Ibid. 

34.  Bail  may  take  the  principal  on  a  Sunday, 
or  in  another  state.  Johnson  v.  I'omkins,  1  Bald- 
win's C.  C.  R.  577. 

35.  Pennsylvania. — If  the  defendant  be  dis- 
charged under  an  insolvent  law  of  the  state 
where  the  contract  is  made,  after  the  bail-bond 
has  been  assigned  to  the  plaintiff,  the  court  will 
not  order  an  exoneretur  to  be  entered  on  the 
bail  piece.  Bosby  shell  v.  Oppenheimcr,  4  Wash. 
C.  C.  R.  317. 

36.  By  the  Pennsylvania  practice,  filing  the 
declaration  before  the  return  of  the  writ,  is  not  a 
waiver  of  the  bail.  The  English  rule  is  other- 
wise, unless  the  declaration  be  filed  de  bene 
esse.     Ibid. 

37.  The  undertaking  of  the  appearance  bail 
can  be  no  otherwise  fulfilled  than  by  the  defend- 
ant giving  special  bail,  if  so  ruled  ;  and  that  bail 
justifying,  if  excepted  to.     Ibid. 

38.  If,  instead  of  ruling  the  marshal  to  bring 
in  the  body  of  the  defendant,  the  plaintiff  accept 
an  assignment  of  the  bail  bond,  and  bring  a  suit 
thereon,  still  the  court  will  not  fi.v  the  appear- 
ance bail,  if  certain  terms  are  complied  with; 
one  of  which  is  the  defendant's  entering  special 
bail.     Ibid. 

39.  On  a  rule  on  the  plaintiff  to  show  his  cause 
of  action,  who  thereupon  filed  a  positive  affidavit 
of  the  debt,  the  court  will  not  order  the  party 
making  the  affidavit  to  be  examined  on  oath  in 
court :  no  ground  appearing  to  the  court  to  justify 
a  suspicion  that  the  debt  was  not  due.  Champion 
V.  Ross,  4  Wash.  C.  C.  R.  325. 

40.  The  court  will  not  relieve  the  appear- 
ance bail  upon  his  delivering  the  principal  in 
court,  unless  he  put  in  and  perfect  special  bail. 
Bosbijshcll  V.  Oppenheimer,  4  Wash.  C.  C.  R. 
317. 

41.  Although  the  special  bail  may  deliver  up 
the  principal  at  anytime  before  the  second  scire 
facias,  it  does  not   follow  that  the  appearance 

•  bail  may  do  it.     Their  engagements  are  of  a 
different  nature.     Ihid. 

42.  Where  the  defendant  is  discharged  under 
the  insolvent  law  of  the  state  where  the  debt 
was  contracted,  and  has  given  special  bail,  the 
couil  will  order  an  exoneretur  to  be  entered  on 
the  iiailpiece.  Richardson  v.  3I'Intyie,  4  Wash. 
C.  C.  R.  412. 

43.  If  the  special  bail  surrendered  the  princi- 
pal, who  has  been  discharged  under  an  insolvent 
law,  the  court  will  discharge  the  principal  from 
custody.     Ibid. 

44.  Under  the  act  of  assembly  of  Virginia,  the 
defendant  may  enter  special  bail,  and  defend  the 
suit  at  any  time  before  the  entering  up  of  judg- 
ment, upon  a  writ  of  inquiry  executed  ;  and  tlu' 
appearance  of  the  defendant,  or  the  entry  of 
special  bail,  before  such  judgment,  discliarges 


the  appearance  bail.  Bartle  v.  Coleman,  6  Wheat. 
475;  5  Cond.  Rep.  142. 

45.  If  the  defendant  does  not  appear,  or  give 
special  bail,  the  appearance  bail  may  defend  the 
suit,  and  is  liable  to  the  same  judgment  as  the 
defendant  would  have  been  liable  to ;  but  the 
defendant  cannot  appear  and  consent  to  a  refer- 
ence, the  report  and  judgment  on  which  is  to 
bind  t'he  appearance  bail  as  well  as  himself. 
Such  a  joint  judgment  is  erroneous,  and  will  be 
reversed  as  to  both.     Ibid. 

46.  District  of  Columbia. — The  bail  is  fixed 
by  the  death  of  the  principal  after  the  return  of 
the  ca.  sa.  and  before  the  return  of  the  scire 
facias;  and  the  bail  is  not  entitled  to  an  exonere- 
tur in  such  a  case.  Davidson  v.  Taylor,  12  Wheat. 
604;  6  Cond.  Rep.  660. 

47.  Ohio. — The  recognisance  of  special  bail 
being  a  part  of  the  proceedings  in  a  suit,  and 
subject  to,  the  regulation  of  the  court,  the  na- 
ture, extent,  and  limitations  of  the  responsibilit}' 
created  thereby,  are  to  be  decided,  not  by  a  mere 
examination  of  the  terms  of  the  instrument,  but 
by  a  reference  to  the  known  rules  of  the  court, 
and  the  principles  of  law  applicable  thereto. 
Whatever,  in  the  sense  of  these  rules  and  prin- 
ciples, will  constitute  a  discharge  of  the  liability 
of  the  special  bail,  must  be  deemed  included 
within  the  purview  of  the  instrument,  as  much 
as  if  it  were  expressly  stated.  Beers  ct  al.  v. 
Haitghfon,  9  Peters,  329. 

48.  By  the  rules  of  the  circuit  court  of  Ohio, 
adopted  as  early  as  January,  1808,  the  liability 
of  special  bail  was  provided  for  and  limited  :  and 
it  was  declared,  that  special  bail  may  surrender 
their  principal  at  any  time  before  or  after  judg- 
ment against  the  principal,  provided  such  sur- 
render shall  be  before  a  return  of  a  scire  facias 
e.xecuted,  or  a  second  scire  facias  returned 
"  nihil"  against  the  bail.  And  this,  in  fact,  con- 
stituted a  part  of  the  law  of  Ohio,  at  the  time  the 
present  recognisance  was  given ;  the  same  having 
been  so  enacted  by  the  legislature.  This  act  of 
the  legislature  of  Ohio  was  in  force  at  the  time 
of  the  passaize  of  the  act  of  congress  of  the  19lh 
of  May,  1828,  regulating  the  process  of  the  courts 
of  the  United  Stales,  in  the  new  states:  and  must 
therefore  be  deemed  as  a  part  of  the  "modes of 
proceeding  in  suits,"  and  to  have  been  adopted 
by  it ;  so  that  the  .«;urrender  of  the  principal  wilh- 
ii!  the  time  thus  pre.scribed  is  not  a  mere  matter 
of  favour  of  the  court,  but  is  strictly  a  matter  of 
legal  right.     Ibid. 

49.  It  is  not  strictly  true,  that  on  the  return  of 
"non  est  inventus"  to  a  cajiias  at!  satisfaciendum 
again.^t  the  principal,  the  bail  is  "  fixed,"  in  courls 
acting  professedly  under  the  common  law,  and 
independently  of  statute.  So  much  are  the  pio- 
ceedings  against  hail  deemed  a  matter  subject 
to  the  regulation  and  practice  of  the  court,  that 
the  court  will  not  hesitate  to  relieve  them  in  a 
summary  manner,  and  direct  an  exoneretur  to 
be  entered  in  ca.ses  by  the  indulgence  of  the 
court,  by  giving  them  lime  to  render  the  princi- 
]yd\  until  the  appearance  day  of  the  last  scire 
facias  against  them,  as  in  cases  of  strict  right. 
Ibid. 

50.  When  bail  is  entitled  to  be  discharged,  ex 
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•iebito  justitias,  they  may  not  only  apply  for  an 
3xoneretur  by  way  of  summary  proceeding,  but 
they  may  plead  the  matter  as  a  bar  to  the  suit, 
in  their  defence.  But  when  the  discharge  is 
matter  of  indulgence  only,  the  application  is  to 
the  discretion  of  the  court;  and  an  exoneretur 
cannot  be  insisted  on,  except  by  way  of  motion. 
Ibid. 

51.  When  the  party  is,  by  the  practice  of  the 
court,  entitled  to  an  exoneretur  without  a  posi- 
tive surrender  of  the  principal,  according  to  the 
terms  of  the  recognisance;  he  is,  a  fortiori,  en- 
titled to  insist  on  it  by  way  of  defence,  when  he 
is  entitled,  ex  debito  justitise,  to  surrender  the 
principal.     Ibid. 

52.  The  doctrine  is  fully  established,  that 
where  the  principal  would  be  clearly  entitled  to 
an  immediate  and  unconditional  discharge,  if  he 
had  been  surrendered,  there  the  bail  are  entitled 
to  relief  b)^  entering  an  exoneretur  without  any 
surrender.  And.  a  fortiori,  this  doctrine  will 
apply,  when  the  law  prohibits  the  party  from 
being  imprisoned  at  all,  and  where  by  the  posi- 
tive operation  of  law  the  surrender  is  prevented. 
Ibid. 

53.  Where  bail  has  been  fixed  before  the  dis- 
charge of  the  principal  under  the  insolvent 
laws,  such  a  discharge  will  have  no  effect  on  the 
liability  of  the  bail.  If  the  discharge  had  been 
before  the  bail  was  fixed,  it  might  have  been  a 
question  whether  the  bail  had  been  discharged 
under  the  rule  laid  down  by  the  supreme  court 
in  the  case  of  Beers  v.  Haughton,  9  Peters,  329. 
Lyon  V.  Auchincloss  t^  Co.,  f2  Peters.  239. 

54.  When  the  defendants  in  a  judgment  are 
liable  to  be  imprisoned,  having  been  released 
under  the  insolvent  laws  of  a  state,  the  special 
bail  is  not  bound  to  surrender  them  in  his  dis- 
charge. Beers  et  ah  v.  Hau"hton,  1  M-'Lean. 
C.  C.  Px.  231. 

55.  To  an  action  on  the  recognisance  of  bail, 
he  may  plead  the  discharge  of  his  principal. 
Ibid. 

56.  To  hold  to  bail,  an  affidavit,  under  the 
statute  of  Illinois,  must  state  more  than  the  be- 
lief of  affiant,  or  the  legal  import  of  the  obliga- 
tion on  which  the  action  is  founded.  Wri'>ht 
et  al.  v.  Cogsicell,  1  M-Lean,  C.  C.  R.  471.       ° 

57.  The  act  of  the  20th  February,  1839,  which 
adopted  the  state  laws  in  regard  toimprisonment 
of  debtors,  took  immediate  effect,  as  well  in 
suits  pending,  as  in  other  cases.  Gray,  Sher- 
rc'ood  ^  Co.  V.  Munroc  et  al..,  1  M-'Lean,  C.  C.  R.  528. 

5S.  This  law  relates  to  the  remedy;  and 
under  it,  where  appearance  bail  had  been  given, 
the  defendant  on  motion  may  be  discharged  on 
common  bail.     Ibid. 

59.  Where  a  cause  is  removed  from  a  state 
court  to  the  circuit  court  of  the  United  States, 
under  the  judiciary  act  of  1789.  section  12.  Stat- 
utes at  Large,  vol.  I.  p.  79,  and  special  bail  is 
given  ;  if  the  bail  afterwards  seek  to  surrender 
the  principal,  it  should  be  done  in  open  court, 
and  not  by  a  commitment  to  jail,  according  to 
the  local  laws  of  the  state.  But  if  the  principal 
IS  so  committed,  the  circuit  court  will,  upon  the 
petition  of  the  bail,  grant  a  writ  of  habeas  corpus 
to  bring  the  oarty  into  court,  to  be  surrendered  1 


in  discharge  of  his  bail.     Comstock  v.Sea2:raves, 
1  Story,  C.  C.  R.  546. 

3.  Bail  in  Admiralty,  and  in  Prize  Causes. 

60.  Where  the  court  of  admiralty  has  parted 
with  the  possession  of  the  property  upon  bail  or 
stipulation,  and  it  is  necessary  for  the  purposes 
of  justice  to  retake  the  property  into  the  custody 
of  the  court,  the  proper  process  against  any  per- 
son not  a  party  to  the  stipulation,  but  w'ho  is 
alleged  to  have  the  actual  or  constructive  pos- 
session, is  a  monition,  and  not  an  execution  in 
the  first  instance.  The  Gran  Para,  10  Wheat. 
497;  6  Cond.  Rep.  199. 

61.  Wherever  a  stipulation  is  taken  in  an 
admiralty  suit  for  property  subjected  to  legal 
process  and  condemnation,  the  stipulation  is 
deemed  a  mere  substitute  for  the  thing  itself; 
and  the  stipulators  are  liable  to  the  exercise  of 
all  those  authorities  on  the  part  of  the  court, 
which  it  could  properly  exercise  if  the  thina' 
was  in  custody.  The  Palmyra,  12  Wheat.  T; 
6  Cond.  Rep.  397. 

62.  Regularly  there  should  be  no  delivery  of 
prize  property  on  bail,  until  after  a  hearing  of 
the  cause,  and  in  most  cases  a  sale  is  preferable 
to  an  appraisement.  Gammell  v.  Skinner,  2 
Gallis.  C.  C.  R.  45  ;  The  George.  2  Gallis.  C.  C.  R. 
249. 

63.  Proceedings  by  libel  were  instituted  upon 
a  seizure  of  goods,  and  a  bond  given  for  their 
appraised  value  on  the  delivery  of  the  goods  to 
the  claimant.  Afterwards  the  libel  was  by 
amendment  changed  to  an  information,  and  the 
goods  were  condemned.  On  an  application  for 
an  attachment  against  the  obligors  in  the  bond, 
it  was  held  that  although  the  case  ^vas  not 
regularly  within  the  89th  section  of  the  collec- 
tion law,  yet  a  compliance  with  the  stipulations 
in  the  bond  might  be  enforced  by  attachment 
against  the  obligors.  U.  S.  v.  Four  Part  Pieces 
of  Woollen  Cloth,  1  Paine,  435. 

64.  And  the  court  held  that  it  made  no  differ- 
ence that  the  obligors  were  only  sureties,  and 
had  not  themselves  received  the  goods.     Ibid. 

65.  If  the  claimant  is  not  a  party  on  the  bond, 
all  the  obligors  are  to  be  deemed  principals'. 
Ibid. 

66.  The  bond  was  taken  in  the  district  court 
of  New  York,  and  under  the  statute  dividing 
the  district,  the  proceedings  were  transferred  to 
the  district  court  of  the  northern  district,  and  by 
a  subsequent  statute  to  this  court,  where  the 
condemnation  took  place.  The  condition  of  the 
bond  was  to  pay  the  apprai.sed  value  of  the 
goods  into  the  district  court,  if  they  should  be 
condemned  in  that  court.  Held,  that  a  con- 
demnation in  this  court  had  the  same  effect  to 
forfeit  the  bond.     Ibid. 

67.  In  piize  causes,  before  a  hearing,  the 
property  is  never  delivered  on  bail,  unless  by 
consent.  If  it  is  perishable,  the  proper  remedy 
is  by  an  appraisement  and  sale;  and  in  like 
manner  the  court  will  decree  a  sale,  pending  the 
proceedings,  for  any  other  justifiable  cause. 
After  a  hearing,  the  property  may,  in  the  dis- 
cretion of  the  court,  be  delivered  on  bail.  In 
cases  ordered   for  further  proof,  a  delivery  on 
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bail  is  sometimes  allowed  to  the  claimants; 
and  if  they  decline,  to  the  captors.  But  it  is  a 
proceeding  adopted  with  extreme  caution,  as  it 
opens  a  door  to  many  inconveniences,  and  some- 
times to  frauds.  In  no  case  should  a  delivery 
oa  bail  take  place,  until  the  court  is  fully  satis- 
fied that  the  appraisement  is  perfectly  fair,  and 
the  property  estimated  at  its  full  value.  Tlic 
Ship  Euphrates,  1  Gallis.  C.  C.  E.  451. 

68.  Where,  oa  the  hearing,  the  property  is 
acquitted,  and  an  appeal  is  interposed  to  a  tri- 
bunal not  sitting  within  the  same  jurisdiction,  or 
into  which  the  property  does  not  follow  the  cause, 
(as  an  appeal  to  the  supreme  court  of  the  United 
Slates,)  the  claimants  are  generally  allowed  a 
delivery  of  the  property,  as  in  a  case  of  sale  of 
the  proceeds  oa  bail.  Where  there  is  a  decree 
of  condemnation,  the  same  rule  is  generally 
adopted,  as  to  the  captors.  But  it  is  always  an 
application  to  the  sound  discretion  of  the  court ; 
and  if  there  be  danger  of  injustice,  the  court 
will  withhold  it  from  either  party,  and  content 
itself  with  retaining  the  property,  or  with  order- 
ing a  sale  thereof,  and  a  deposit  of  the  proceeds 
in  the  registry.     Ibid, 

69.  If  a  bond,  taken  on  the  delivery  of  pro- 
perty on  bail,  be  void,  as  not  conforming  to  law, 
the  court  will  enforce  a  redelivery  of  the  pro- 
perty by  attachment.  The  Struggle,  1  Gallis.  C. 
C.  R.  476. 

70.  A  bond  voluntarily  given  upon  the  delivery 
of  property  on  bail,  on  application  of  the  claim- 
ant, is  good ;  although  the  condition  does  not 
exactly  conform  to  the  act  of  congress,  under 
which  it  may  have  been  intended  to  take  it. 
Ibid. 

71.  The  act  of  congress  of  2d  March,  1799. 
ch.  128,  is  not  understood  as  compulsory  on  the 
court  as  to  the  delivery  on  bail.  It  still  rests  in 
the  discretion  of  the  court.     Ibid. 

72.  The  district  courts  of  the  United  States 
have  no  authority,  after  an  appeal,  to  bail  or  sell 
the  property.     The  Grotius,  1  Gallis.  C.  C.  R.  503. 

73.  Whether  the  security  for  property,  de- 
livered oa  bail,  be  by  bond  or  stipulation,  is 
immaterial.  On  such  security,  a  summary 
judgment  may  be  entered  for  the  appraised 
value,  and  for  the  costs.  The  Alligator,  1  Gallis, 
C.  C.  R.  145. 

74.  The  district  court,  by  virtue  of  its  gene- 
j-al  admiralty  juri.sdiction,  may  deliver  property 
on  bail ;  and  the  form  in  which  the  security  is 
taken  is  immaterial :  on  such  security  a  sum- 
mary judgment  may  be  rendered  to  the  ap- 
praised value.  The  Lively,  1  Gallis.  C.  C.  R. 
315. 

75.^It  is  the  duly  of  commissioners  to  whom 
it  is  referred  to  eslimale  damages,  to  make  their 
report  as  specific  as  the  nature  of  the  Ihing  will 
admit ;  so  that  not  only  the  result,  bul  the  detail 
of  their  judgment  should  appear.     Ibid. 

76.  In  cases  of  reslilulioa  with  damages,  in 
prize  proceediags,  if,  ia  order  to  ascertain  the 
domii-ges,  an  in.spection  or  sale  of  the  cargo  be, 
in  the  judgment  of  the  commissioners  or  the 
parties,  necessary,  application  should  be  made  to 
'he  court  for  an  order  of  unlivery  and  appraise- 


ment, or  for  a  sale,  as  the  case  may  require. 
Ibid. 

77.  No  delivery  of  property  on  bail,  in  a  prize 
cause,  can  be  m.ade  legally,  where  the  United 
States  are  parties,  without  due  notice  to  the  dis- 
trict altorney.  Ex  parte  Rohbins,  2  Gallis.  C.  C. 
R.  320. 


BAILMENT. 

1.  The  law  regulating  the  responsibility  of 
common  carriers,  does  not  apply  to  the  case  of 
carrying  intelligent  beings,  such  as  negroes. 
The  carrier  has  not.  and  cannot  have  over  them 
the  same  absolute  control  that  he  has  over  in- 
animate matter.  In  the  nature  of  things,  and  in 
their  character,  they  resemble  passengers,  and 
not  packages  of  goods.  It  would  seem  reason- 
able therefore,  that  the  responsibility  of  the 
carrier  should  be  measured  by  the  law  which  is 
applicable  to  passengers,  rather  than  by  that 
which  is  applicable  to  the  carriage  of  common 
goods.     Boycc  v.  Anderson,  2  Peters,  155. 

2.  The  law  applicable  to  common  carriers  is 
one  of  great  rigour.  Though,  to  the  extent  to 
which  it  has  been  carried,  and  ia  the  cases  to 
which  it  has  been  applied,  its  necessity  and  iis 
policy  are  admitted,  yet  it  ought  not  to  be  car- 
ried further  or  applied  to  new  cases.  It  has  not 
been  applied  to  living  men,  and  it  ought  not  to 
be.     Ibid. 

3.  The  ancient  rule  of  the  law  of  carriers, 
that  the  carrier  is  liable  only  for  ordinary  neglect, 
does  not  apply  to  the  conveyance  of  slaves. 
Ibid.  156. 

4.  The  owner  of  a  vessel  is  answerable  for 
the  carelessness  or  unskilfulness  of  his  master ; 
and  by  the  common  law,  nothing  but  the  act  of 
God;  or  of  the  enemy,  or  of  the  party  complain- 
ing, can  excuse.  Dusar  v.  Murgatroyd,  1  Wash. 
C.  C.  R.  13. 

5.  The  owner  of  a  ship  has  no  right,  without 
necessity,  to  change  the  vehicle  of  conveyance 
of  goods  shipped  on  freight.  Troit  et  al.  v. 
Wood,  1  Gallis.  C.  C.  R.  443. 

6.  A  usage,  to  control  this  general  principle, 
should  be  so  uniform  and  general,  that  persons 
engaging  in  the  trade  may  be  considered  as  con- 
tracting with  a  reference  to  it ;  otherwise,  it 
ought  not  to  affect  the  rights  of  the  parties. 
Ibid. 

7.  A  bailee,  without  reward,  is  guilty  of  gross 
negligence,  if  he  omits  that  reasonable  care  of 
property  committed  to  his  charge,  which  persons 
in  the  like  situation  exercise,  or  which  the 
bailee  is  accustomed  to  exercise  in  like  cases. 
Tracy  v.  Wood,  3  Ma.son's  C.  C.  R.  132. 

8.  It  is  no  valid  objection,  that  the  property 
is  agreed  to  be  held  as  a  security  for  fur! her  ad- 
vances, to  be  made  by  the  bailee,  if  it  shall  also 
be  made  to  secure  an  exisling  debt.  DWolfv. 
Harris,  4  ]Ma.soirs  C.  C.  R.  515. 

9.  Gross  negligence  is  to  be  considered,  with 
reference  to  the  nature  of  the  goods  delivered 
to  a  bailee  without  reward.  If  money  is  deli- 
vered, it  is  to  be  kept  with  more  care  than  com- 
mon property.     Ibid. 
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10.  In  an  action  brought  against  a  postmaster 
for  negligence,  in  not  safely  transmitting  a  letter 
containing  money,  in  the  mail,  and  issue  taken 
upon  the  neglect  of  the  postmaster  himself,  it  is 
not  competent  to  give  in  evidence  the  neglect  of 
his  assistant.  Dunlop  v.  Munroe,  7  Cranch,  269; 
2  Cond.  Rep.  484. 

11.  The  distinction  between  the  relation  of  a 
postmaster  to  his  sworn  assistant  acting  under 
him,  and  between  master  and  servant  generally, 
has  long  been  settled ;  and  though  the  latter  re- 
lation might  sanction  the  admission  of  such  evi- 
dence, if  it  is  intended  to  charge  a  postmaster 
for  the  negligence  of  his  assistants,  the  plead- 
ings must  be  made  up  according  to  the  case ; 
and  his  liability  then  will  only  re.sult  from  his 
own  neglect,  in  not  properly  superintending  the 
discharge  of  their  duties  in  his  office.     Ibid. 

12.  In  order  to  make  a  postmaster  liable  for 
negligence,  it  must  appear  that  the  loss  or  injury 
sustained  by  the  plaintiff,  was  the  consequence 
of  the  negligence.     Ibid. 

13.  Where  the  owner  of  certain  slaves,  ^vho 
was  also  part  owner  of  a  vessel,  hired  the  slaves 
to  the  master  of  the  vessel,  to  proceed  as  mari- 
ners on  board,  on  a  voyage,  at  the  usual  wages, 
and  without  any  special  contract  of  hiring : 
Held,  that  the  master,  having  acted  with  good 
faith,  was  not  responsible  for  the  escape  of  the 
slaves  in  a  foreign  port,  which  was  one  of  the 
contingent  termini  of  the  voyage,  and  conse- 
quently, within  the  hazards  to  which  the  owner 
knew  his  property  might  be  e.vposed  ;  although 
it  was  doubtful  whether  the  master  had  strictly 
pursued  his  orders  in  going  to  such  port.  Bev- 
erly V.  Brooke,  2  Wheat.  100  3  4  Cond.  Rep.  52. 

14.  A  hirer,  having  charge  of  the  property  of 
another,  is  answerable  for  an  injury  which  is 
caused  by  the  omission  of  that  care,  which  a 
man  of  common  prudence  would  have  taken  of 
his  own  concerns.  Reeves  v.  The  Constitution. 
Gilpin's  D.  C.  R.  585. 

15.  An  owner  of  property  let  out  to  hire,  is 
not  entitled  to  indemnity  for  an  injury  it  may 
sustain  in  the  service  in  which  it  is  used ;  unless 
such  injury  is  caused  by  an  abuse  of  it,  or  by 
such  negligence  as  brings  responsibility  upon  the 
hirer.     Ibid. 

See  Antichresis. 


BANKER. 

Whenever  a  banker  has  advanced  money  to 
another,  he  has  a  lien  on  all  the  paper  securities 
which  are  in  his  hands,  for  the  amount  of  his 
general  balance,  unless  such  securities  were  de- 
livered to  him  under  a  particular  agreement. 
The  Bank  of  the  Metropolis  v.  The  New  England 
Bank,  17  Peters.  174.     S.  C,  1  Howard,  234. 


BANKS  AND  BANK  NOTES. 

1.  In  general,  a  payment  received  in  forged 
papers  or  in  base  coin,  is  not  good;  and  if  there 
be  no  negligence  in  the  party,  he  may.  recover 


back  the  consideration  paid  for  them,  or  sue  upon 
the  original  contract.  Bank  of  the  United  States 
V.  The  Bank  of  Georgia,  10  Wheat.  333 ;  6  Cond. 
Rep.  120. 

2.  But  this  principle  does  not  apply  to  a  pay- 
ment made  bona  fide  to  a  bank  in  its  own  notes, 
which  are  received  as  cash,  and  afterwards  dis- 
covered to  be  forged.     Ibid. 

3.  Bank  notes  are  a  part  of  the  currency  of 
the  country;  they  pass  as  money,  and  are  a  good 
tender,  unless  specially  excepted  to.     Ibid. 

4.  A  state  cannot  emit  bills  of  credit,  or.  in 
other  words,  it  cannot  issue  that  description  of 
paper  to  answer  the  purposes  of  money,  which 
was  denominated,  before  the  adoption  of  the 
constitution,  bills  of  credit.  But  a  state  may 
grant  acts  of  incorporation  for  the  attainment  o£ 
those  objects,  which  are  essential  to  the  exist- 
ence of  society.  This  power  is  incident  to 
sovereignty,  and  there  is  no  limitation  in  the 
federal  constitution,  on  its  exercise  by  the  states, 
in  respect  to  the  incorporation  of  banks.  Briscoe 
v.The  Bank  of  the  Commonwealth  of  Kentucky, 
11  Peters,  257. 

5.  At  the  time  the  constitution  of  the  United 
States  was  adopted,  the  Bank  of  North  America, 
the  Massachusetts  Bank,  and  some  others,  weie 
in  operation.  It  cannot,  therefore,  be  supposed, 
that  the  notes  of  those  banks  were  intended  to 
be  inhibited  by  the  constitution,  and  that  they 
were  considered  bills  of  credit  within  the  mean- 
ing of  that  instrument.  In  fact,  in  many  of  their 
most  distinguished  characteristics,  they  were 
essentially  different  from  bills  of  credit,  in  any 
of  the  various  foniis  in  which  they  were  issued. 
Ibid. 

6.  If  the  powers  not  delegated  to  the  federal 
government,  nor  denied  to  the  states,  are  retained 
by  the  states  or  the  people,  and  by  the  fair  con- 
struction of  the  term  "bills  of  credit,"  as  used 
in  the  constitution,  they  do  not  include  ordinary 
bank  notes,  does  it  not  follow,  that  the  power  to 
incorporate  banks  to  issue  those  notes  may  be 
exercised  by  a  state?  A  uniform  course  of  ac- 
tion, involving  the  right  to  exercise  an  important 
power  by  the  state  governments  for  half  a  cen- 
tury, and  this  without  question,  is, no  unsatis- 
factory evidence  that  the  power  is  rightfully 
exercised.     Ibid. 

7.  On  the  29lh  of  November,  1820,  the  legis- 
lature of  Kentucky  passed  an  act  establishing 
a  bank,  by  the  name  of  "The  Bank  of  the 
Commonwealth  of  Kentucky."'  The  first  section 
of  the  act  declares,  the  bank  shall  be  established 
"in  the  name  and  behalf  of  the  commonwealth 
of  Kentucky,"  under  the  direction  of  a  president 
and  twelve  directors,  to  be  chosen  by  the  legis. 
lature.  The  second  section  enacts,  that  the 
president  and  directors  shall  be  a  corporation, 
capable  of  suing  and  being  sued,  and  of  pur- 
chasing and  selling  every  description  of  pro- 
perty." The  third  section  declares  the  bank  to 
be  exclusively  the  property  of  the  common- 
wealth. The  fourth  section  authorizes  the  issu* 
ing  notes :  and  the  fifth  declares  the  capital  to 
be  two  millions  of  dollars,  to  be  paid  by  all 
moneys  afterwards  paid  into  the  treasury,  for 
the  vacant  lands  of  the  state,  and  so  much  01 
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the  capital  stock  as  was  owned  by  the  state  in 
the  Bank  of  Kentucky)  and  as  the  treasurer 
received  those  moneys  he  was  required  to  pay 
them  into  the  bank.  The  bank  had  authority  lo 
receive  money  on  deposit,  to  make  loans  on  good 
personal  securit)',  or  on  mortgage,  and  was  pro- 
hibited increasing  its  debts  beyond  its  capital. 
Limitations  were  imposed  on  loans;  and  the 
accommodations  of  the  bank  were  apportioned 
among  the  different  counties  of  the  state.  The 
bank  was,  by  a  subsequent  act,  authorized  to 
issue  three  millions  of  dollars ;  and  the  dividends 
of  the  bank  were  to  be  paid  to  the  treasurer  of 
the  state.  The  notes  of  the  bank  were  issued 
in  the  common  form  of  bank  notes,  in  which  the 
bank  promised  to  pay  to  the  bearer,  on  demand, 
the  sum  stated  on  the  face  of  the  note.  The 
pleadings  excluded  the  court  from  considering, 
lliat  any  part  of  the  capital  had  been  paid  by 
the  state;  but  in  the  argument  of  the  case  it 
was  stated,  and  not  denied,  that  all  the  notes 
which  had  been  issued,  and  payment  of  which 
had  been  demanded,  had  been  redeemed  by  the 
bank.  By  an  act  of  the  legislature  of  Kentucky, 
It  was  required  that  the  notes  of  the  bank  should 
be  received  on  all  e.xecutions,  by  plaintiffs;  and 
if  they  failed  to  endorse  on  such  executions, 
that  they  would  be  so  received,  further  proceed- 
ings on  the  judgment  were  delayed  for  two 
years.  The  Bank  of  the  Commonwealth  of  Ken- 
tucky instituted  a  suit  against  the  plaintiffs  in 
error,  on  a  promissory  note,  for  which  the  notes 
of  the  bank  had  been  given,  as  a  loan,  to  the 
drawers  of  the  note.  The  defendants  in  the  suit 
claimed,  that  the  note  given  by  them  was  void, 
as  the  same  was  given  for  the  notes  of  the  bank, 
which  were  "bills  of  credit,"  issued  by  the 
state  of  Kentucky,  ag'ainst  the  provisions  of  the 
constitution  of  tile  United  States,  which  prohi- 
bits the  issuing  of  "  bills  of  cretiil"  by  the  states 
of  the  United  States ;  and  that  the  act  of  the 
legislature  of  Kentucky,  which  established  the 
bank,  was  unconstitutional  and  voiil.  By  the 
court: — The  act  incorporating  the  Bank  of  the 
Comnionwealth  of  Kentucky  was  a  constitutional 
e.vercise  of  power  by  the  state  of  Kentucky; 
and  the  notes  issued  by  the  bank  are  not  ''■  bills 
of  credit,"  within  the  meaning  of  the  constitu- 
tion of  the  United  States.  Ibiil, 
,  8.  Congress  has  power  to  incorporate  a  bank. 
M-Culloch  V.  The  State  of  Maryland,  4  Wheat. 
316  :  4  Cond.  Rep.  400. 

9.  The  17th  section  of  the  act  incorporating 
the  IMcchanics'  Bank  of  Alexandria,  providing 
that  '-all  bills,  bonds,  notes,  and  every  other 
contract  or  engarjement  on  behalf  of  the  corpora- 
tion, shall  be  signed  by  the  president,  and  conn- 
tersiijned  by  the  cashier;  and  the  funds  of  the 
corporation  shall  in  no  case  be  liable  for  any 
contract  or  engagement,  unless  the  same  shall 
be  signed  and  countersigned  as  aforesaid  ;"  does 
not  extend  to  contracts  and  undertakings  im- 
plied at  law.  Mechanics'  Bank  of  Alexandria  v. 
hank  of  Columbia,  5  Wheat.  326;  4  Coiid.  Kep. 
666. 

10.  The  legislature  of  a  state  may  impose  a  tax 
on  the  capital  stock,  divitlcnds,  k.c.,  of  a  bank 
incorporated  by  law,  unless  it  be  expressly  pro- 


vided that  the  bank  shall  be  exempt  from  taxes. 
Providence  Bank  v.  Billings,  4  Peters,  514. 

11.  If  a  bank  note  is  divided,  and  one-half  of 
it  lost,  the  bona  fide  holder  of  the  half  which  is 
produced  is  entitled  to  payment  of  its  amount, 
on  proving  the  loss  of  the  part,  or  accounting  for 
the  mutilated  appearance  of  that  which  is  pro- 
duced. Bullet  V.  The  Bank  of  Pennsylvania,  2 
Wash.  C.  C.  R.  172. 

12.  Upon  general  principles  of  law,  a  man 
does  not  lose  his  right  to  real  or  personal  pro- 
perty, or  to  choses  in  action,  by  losing  the  evi- 
dence of  it.  Such  loss  may  be  supplied  by  parol 
evidence  of  the  contents  of  the  paper,  if  it  be 
the  best  evidence  the  nature  of  the  case  will 
admit.     Ibid. 

13.  The  payor  of  an  instrument  which  passes 
by  delivery,  and  which  is  alleged  to  be  lost,  may 
require  the  claimant  to  account  for  its  loss;  or 
if  it  be  mutilated,  to  account  for  the  same,  and 
to  prove  that  he  came  fairly  into  possession  of  it. 
Ibid. 

14.  The  holder  of  the  part  which  was  lost  or 
stolen,  and  which  has  afterwards  been  found, 
takes  it  from  the  finder  or  robber,  subject  to 
every  defence  which  coukl  have  been  legally 
made  against  the  finder  or  robber.     Ibid. 

15.  A  bank  holding  the  bank  bills  of  another 
bank,  and  demanding  payment  of  the  same,  at 
the  banking-house  of  the  latter,  is  not  bound  to 
receive  its  own  bills  in  payment,  but  may  de- 
mand specie.  A  fortiori,  it  is  not  bound  to  receive 
other  bank  bills  or  a  draft  in  payment.  Suffolk 
Bank  V.  Lincoln  Bank,  3  Mason's  C.  C.  R.  1. 

16.  A  hank  is  bound  to  keep  its  money  count- 
ed, or  weighed,  or  to  employ  servants  sufhcienl 
to  count  it  or  weigh  it,  so  as  to  pay  all  demands 
made  within  the  usual  bank  hours.     Ibul. 

17.  The  holder  of  bank  bills  is  not  obliged  to 
take  foreign  gold,  or  coin,  at  the  bank  count,  but 
the  payment  must  be  by  weight.     Ibid. 

18.  The  holder  of  bank  bills  is  entitled  to  be 
paid  in  specie  the  amount  of  the  bills,  upon  a 
demand  within  the  usual  banking  hours  of  the 
bank.     Ibid. 

19.  An  incorporated  bank  divided  three-fourths 
of  its  capital  stock,  before  the  expiration  of  its 
charter,  among  the  stockholders,  without  pro- 
viding funds  which  were  suificient  nhimately  to 
pay  its  outstanding  bank  notes.  It  was  held. 
1.  That  the  capital  stock  was  a  trust  fund  for  the 
payment  of  the  bank  notes,  and  might  be  follow- 
ed into  the  hands  of  the  slockholders.  2.  That 
a  bill  in  equity  for  such  jnnpose  might  be  main- 
tained by  some  of  the  holders  of  the  bank  notes, 
against  some  of  the  stockholders,  the  impossi- 
bility of  bringing  all  before  the  court  being  sulK- 
cient  to  dispense  with  the  ortlinary  rule  of 
making  all  parties  in  interest  parties.  3.  That 
in  such  case,  the  decree  against  the  slockholders 
before  the  court  should  be  only  for  the  contribu- 
tory share  of  the  debt,  in  the  proportion  which 
the  stock  held  bv  them  bore  to  the  whole  capital 
stock.  4.  'I'hat  the  holder  of  bank  notes,  payable 
to  bearer,  is  not  an  assignee  of  a  chose  in  action, 
within  the  11th  sec.  of  the  judiciary  act  of  1789, 
ch.  20,  limiting  the  jurisdiction  of  the  circuit 
court.   Wood  V.  Dummcr,  3  iNIasou's  C.  C.  R.  308. 
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20.  In  a  suit  brought  by  the  President,  Direc- 
tors, and  Company  of  the  Bank  of  the  United 
States,  upon  a  bond  given  to  the  bank  to  secure 
the  faithful  performance  of  the  duties  of  one  of 
its  cashiers,  evidence  of  the  execution  of  the 
bond,  and  of  its  approval  by  the  board  of  direc- 
tors, (according  to  the  rules  and  regulations  con- 
tained in  the  charter  of  the  bank,)  is  admissible, 
notwithstanding  there  was  no  record  of  such 
approval ;  and  the  plaintiff  may  prove  the  fact 
of  such  approval  by  the  board,  by  presumptive 
evidence,  in  the  same  manner  as  such  fact  might 
be  proved  in  th-e  case  of  private  persons,  not  act- 
ing as  a  corporation,  or  as  the  agent  of  a  corpora- 
tion. Bank  of  the  U.S.  v.Dandridge,  12  Wheat. 
64;  6  Cond.  Rep.  440. 

21.  Where,  in  such  a  case,  the  cashier  is  duly 
appointed  and  permitted  to  act  in  his  office,  for 
a  long  time,  under  the  sanction  of  the  directors, 
it  is  not  necessary  that  his  official  bond  should 
be  accepted  by  the  board  of  directors  as  satis- 
factory, according  to  the  terms  of  the  charter,  in 
order  to  enable  him  to  enter  legally  on  the  duties 
of  his  office,  or  to  make  his  sureties  responsible 
for  the  non-performance  of  those  duties.  The 
charter  and  the  by-laws  are  to  be  considered,  in 
this  respect,  as  directory  to  the  board ;  and  not 
as  conditions  precedent.     Ibid.  64,  81. 

22.  Banks,  and  other  commercial  corporations, 
may  bind  themselves  by  the  acts  of  their  au- 
thorized officers  and  agents,  without  the  corporate 
seal.  Fleckner  v.  Bank  U.  S.,  8  Wheat.  338  ;  5 
Cond.  Rep.  457. 

23.  A  cashier  of  a  bank  has,  prima  facie,  au- 
thority to  endorse,  on  behalf  of  the  bank,  nego- 
tiable securities  held  by  it.  If  there  be  any 
restriction  of  his  authority,  it  must  be  proved  by 
the  bank.  Wild  v.  Bank  of  Passamaquoddy,  3 
Mason's  C.  C.  R.  505. 

24.  The  statute  of  limitations  of  New  Hamp- 
shire (which  is  in  this  respect  a  transcript  of  21 
Jac.  I.  ch.  16)  does  not  apply  as  a  bar  to  an  ac- 
tion of  debt  upon  the  provision  of  the  statute 
making  the  stockholders  of  a  bank  liable  to  the 
holder  of  bills;  for  it  is  not  founded  on  any  con- 
tract or  lending  without  specialty.  Bullard  v. 
Bell,  1  Mason's  C.  C.  R.  243. 

25.  The  fourth  section  of  the  act  of  limitations 
of  Virginia,  limiting  the  right  of  action  in  certain 
cases  to  five  years  after  the  action  accrued,  ap- 
plies as  well  to  corporations  as  to  individuals. 
That  section  has  reference  not  to  the  character 
of  the  plaintiff,  but  to  the  nature  of  the  action. 
The  Bank  of  the  U.  S.  v.  M^Kenzie,  2  Brockenb. 
C.  C.  R.  393. 

26.  A  note  was  discounted  at  the  Branch  Bank 
of  the  United  States  at  Richmond,  and  after  it 
arrived  at  maturity,  was  regularly  protested  for 
non-payment.  An  action  on  the  case  being 
brought  by  the  bank  against  the  endorser,  to  re- 
cover the  amount  of  the  note,  more  than  five 
years  from  the  date  of  the  protest,  the  defendant 
pleaded  the  act  of  limitations.  Held,  That  the 
right  of  action  is  barred  by  the  lapse  of  time,  the 
plaintiffs  not  being,  in  the  sense  of  the  saving  of 
the  act,  '-beyond  the  seas,  or  out  of  the  country." 
The  contract  having  been  made  in  Richmond,  in 
their  banking-house  there,  between  the  president 


and  directors  of  the  branch  bank  and  the  defend- 
ant, the  fact  of  there  being  an  office  of  discount 
and  deposit  of  the  Bank  of  the  United  Slates  in 
Richmond,  and  of  the  residence  of  the  2oresident 
and  directors  of  the  branch  being  fi.xed  there, 
must  be  considered,  with  reference  to  this  con- 
tract, as  fixing  the  residence  of  the  corporation 
itself  in  Richmond,  and  not  in  Philatlelphia,  so 
far  as  the  saving  of  the  act  applies  to  the  locality 
of  the  plaintiff".     Ibid. 

27.  It  is  not  usury  for  a  bank  to  deduct  the 
interest  from  the  amount  of  a  note  at  the  time 
of  its  being  discounted.  Fleckner  v.  The  Bank 
of  the  U.  S.,  8  Wheat.  338;  5  Cond.  Rep.  457. 

28.  One  gave  a  bond,  with  sureties,  to  the 
Bank  of  the  United  States,  conditioned  that  he 
should  faithfully  perform  the  duties  of  cashier 
of  their  office  of  discount  and  deposit  at  Middle- 
town,  during  the  term  he  should  hold  said  office. 
The  bank  at  Philadelphia,  hearing  that  he  had 
been  guilty  of  a  gross  breach  of  trust,  by  a  reso- 
lution passed  on  the  27th  of  October,  1820,  sus- 
pended him  from  office  till  the  further  pleasure 
of  the  board,  and  directed  the  property  of  the 
bank  to  be  taken  out  of  his  hands.  This  resolu- 
tion was  communicated  to  the  cashier,  and  car- 
ried into  effect  on  the  30th  day  of  the  same 
month.  Held.  That  the  suspension  did  not  take 
effect  instanter  on  the  27th,  but  on  the  30th, 
when  it  was  made  known  to  the  cashier ;  and 
that  until  then,  he  was  cashier  within  the  letter 
of  the  bond,  and  the  sureties  liable  for  his  acts. 
Bank  of  U.  S.  v.  Magill,  Paine's  C.  C.  R.  661. 

29.  Had  the  resolution  been  to  remove  the 
cashier  from  office,  it  would  have  taken  effect, 
and  the  sureties  been  discharged  from  their 
liabilities  from  the  time  of  its  passage.     Ibid. 

30.  The  resolution  was  sent  by  mail,  and  re- 
ceived by  the  president  of  the  office  at  Middle- 
town,  on  the  morning  of  Sunday,  the  29th.  Held, 
That  its  not  being  communicated  on  that  day 
was  not  such  a  want  of  diligence  as  would  dis- 
charge the  sureties  from  their  liability  for  frauds 
committed  by  the  cashier  on  that  day.     Ibid. 

31.  Upon  a  bank  note  payable  to  W.  Pitt,  or 
bearer,  the  circuit  court  has  jurisdiction  to  en- 
force payment  in  favour  of  a  holder  who  is  a 
citizenof  another  state;  although  it  is  not  shown 
that  W.  Pitt  is  a  fictitious  person,  or  a  citizen  of 
another  state  :  the  prohibition  of  the  act  of  the 
24rh  September,  1789,  ch.  20,  sec.  11,  does"  not 
apply  to  such  a  note.  Bidlard  v.  Bell,  1  Mason's 
C.  C.  R.  243. 

32.  Debt  Hes  in  favour  of  a  holder  of  a  disho- 
noured bank  note,  against  a  stockholder  in  the 
bank,  to  recover  the  amount  of  the  note,  under 
the  provisions  of  a  bank  charter,  making  the 
stockholders  personally  liable  for  such  note,  in 
such  case.     Ibid. 

33.  A  bank  note  payable  to  W.  Pitt,  or  bearer, 
is  in  effect  payable  to  the  bearer,  as  between 
any  bona  fide  holder  and  the  bank  ;  such  holder 
is  to  be  deemed  the  bearer,  to  whom  the  bank 
is  originally  liable.     Ibid. 

34.  The  deposit  of  a  bill  in  one  bank,  to  be 
transmitted  to  another  for  collection,  is  a  c~^ora- 
mon  usage,  of  great  public  convenience:  and 
the  duty  of  a  bank,  receiving  such  a  bill  for  col- 


216 


BANKS  OF  ALEXANDRIA  AND  THE  UNITED  STATES. 


Bank  of  Alexandria. — Bank  of  the  United  States. 


lection,  is  precisely  the  same,  whoever  may  be 
the  owner  thereof;  and  if  it  was  unwilling  to 
undertake  the  collection  without  precise  infor- 
mation on  the  subject,  the  duty  ought  to  have 
been  declined.  The  Bank  of  Washington  v.  Trip- 
lett  Sf  Ncale]  1  Peters,  30. 

35.  The  mere  receipt  by  the  officers  of  a  new 
bank,  of  the  bills  of  an  old  bank  of  the  same 
value,  and  paying  out  the  same  bills,  does  not 
make  the  new  bank  responsible  to  pay  all  the 
bills  of  the  old  bank.  Belloios  v.  Halloivell  and 
Augusta  Bank,  2  Mason's  C.  C.  R.  31. 

36.  Where  a  new  bank  was  incorporated  with 
the  same  name  as  an  old  bank,  whose  charter 
was  expiring,  the  new  bank  is  not  responsible 
for  the  notes  of  the  old  bank,  although  the  major 
part  of  the  stockholders  may  be  the  same  in  each 
bank.     Ibid. 

37.  An  agreement  by  the  president  and  cashier 
of  the  Bank  of  the  United  States,  that  the  en- 
dorser of  a  promissory  note  shall  not  be  liable 
on  his  endorsement,  does  not  bind  the  bank.  It 
is  not  the  duty  of  the  cashier  and  president  to 
make  such  contracts;  nor  have  they  the  power 
to  bind  the  bank,  except  in  the  discharge  of  their 
ordinary  duties.  All  discounts  are  made  under 
the  authority  of  the  directors,  and  it  is  for  them 
to  fix  any  conditions  which  may  be  proper  in 
loaning  money.  Ba7ik  of  the  U.  S.  v.  Dunn,  6 
Peters,  51. 

BANK  OF  ALEXANDRIA. 

1.  Suits  brought  by  the  Bank  of  Ale.vandria, 
upon  promissory  notes  made  negotiable  in  that 
bank,  are  enthled  to  trial  at  the  return  term  of 
the  writ.  Young  v.  The  Bank  of  Alexandria,  4 
Cranch,  384;  2  Cond.  Rep.  150. 

2.  The  Bank  of  Ale.xandria  may,  under  the 
charter  of  the  bank,  maintain  an  action  against 
the  endorser  of  a  promissory  note  made  negotia- 
ble in  that  bank,  without  first  suing  the  maker, 
or  proving  him  insolvent,  according  to  the  law 
of  Virginia;  although  the  endorsement  was  for 
the  accommodation  of  the  maker :  and  notwith- 
standing that  in  Virginia  the  implied  contract  of 
the  endorser  of  a  promissory  note,  by  the  genera! 
understanding  of  the  country,  is,  that  he  wi^l  pay 
the  debt,  if,  by  due  diligence,  it  cannot  be  ob- 
tained from  the  maker.     Ibid. 

3.  If  the  case  shows  that  the  bank  received 
this  note  under  an  understanding  that  it  was 
subject  to  the  rules  which  govern  inland  bills  of 
exchange,  then  it  would  seem  reasonable,  in  the 
case  of  notes  actually  negotiated  with  them,  to 
imply,  from  the  act  of  endorsement,  an  under- 
taking^onformable  to  that  usage.     Ibid. 

4.  A  sub.seqiiont  board  of  directors  of  a  bank 
is  to  be  considered  as  knowing  all  the  circum- 
stances communicated  or  known  to  a  previous 
board.  The  Mechanics^  Bank  of  Alexandria  v. 
Louisa  and  Maria  Scion,  1  Peters,  309. 


BANK  OF  THE  UNITED  STATES. 

1.  If  the  end  be  legitimate,  and  within  the 
scope  of  the  constitution,  all  the  means  which 


are  appropriate,  which  are  plainly  adapted  to 
that  end,  and  which  are  not  prohibited,  may  be 
constitutionally  employed  to  carry  it  into  effect. 
3I'Culloch  V.  The  Slate  of  Maryland,  4  Wheat. 
316;  4  Cond.  Rep.  466. 

2.  There  is  nothing  in  the  constitution  of  the 
United  States  similar  to  the  articles  of  confede- 
ration, which  exclude  incidental  or  implied 
powers.     Ibid. 

3..  Congress  has  power  to  incorporate  a  bank  ; 
and  the  act  of  the  10th  of  April,  1816,  ch.  41,  to 
'•  incorporate  the  subscribers  to  the  Bank  of  the 
United  States,"  is  a  law  made  in  pursuance  of 
the  cojistitution.     Ibid. 

4.  The  government  of  the  Union  is  a  govern- 
ment of  the  people ;  it  emanates  from  them,  its 
powers  are  granted  by  them,  and  are  to  be  ex- 
ercised directly  on  them,  and  for  their  benefit. 
The  government  of  the  Union,  though  limited  in 
its  powers,  is  supreme  within  its  sphere  of  ac- 
tion; and  its  laws,  when  made  in  pursuance  of 
the  constitution,  form  the  supreme  law  of  the 
land.     Ibid. 

5.  The  power  of  establishing  a  corporation  is 
not  a  distinct  sovereign  power,  or  end  of  govern- 
ment, but  only  the  means  of  carrying  into  efi'ect 
other  powers  which  are  sovereign.  Whenever 
it  becomes  an  appropriate  means  of  exercising 
any  of  the  powers  given  by  the  constitution  to 
the  government  of  the  Union,  it  may  be  exer- 
cised by  that  government.     Ibid. 

6.  If  certain  means  to  carry  into  eff"ect  any  of 
the  powers  expressly  given  by  the  constitution 
to  the  government  of  the  Union,  be  an  appro- 
priate measure,  not  prohibited  by  the  constitu- 
tion, the  degree  of  its  necessit}-  is  a  question  of 
legislative  discretion,  not  of  judicial  cognisance. 
Ibid. 

7.  The  Bank  of  the  United  States  has,  consti- 
tutionallj',  a  right  to  establish  its  branches,  or 
offices  of  discount  and  deposit,  within  any  state. 
Ibid. 

8.  The  state  within  which  such  branch  may 
be  established,  cannot,  without  violating  the 
constitution,  tax  that  branch.     Ibid. 

9.  The  state  governments  have  no  right  to  tax 
any  of  the  constitutional  means  employed  by 
the  government  of  the  Union  to  execute  its  con- 
stitutional powers.     Ibid. 

10.  The  states  have  no  power,  by  taxation,  oi 
otherwise,  to  retard,  impede,  burthen,  or  in  any 
manner  control  the  operations  of  the  constitu- 
tional laws  enacted  by  congress,  to  carry  into 
efTect  the  powers  vested  in  the  national  govern* 
menf.  This  principle  does  not  extend  to  a  tax 
paid  by  the  real  property  of  the  Bank  of  the 
United  States,  in  common  with  the  other  real 
property  in  a  particular  state;  nor  to  a  tax  im- 
posed on  the  proprietary  interest  which  the  citi 
zens  of  that  state  may  hold  in  this  institution,  in 
common  with  other  property  of  the  same  de- 
scription throughout  the  state.     Ibid. 

11.  A  state  cannot  tax  the  Bank  of  the  United 
Slates:  and  any  attempt  by  the  officers  or  agents 
of  tlie  state  to  enforce^  against  the  properly  of 
the  bank,  a  law  imposnig  such  tax,  may  be  re- 

I  strained  by  injunction  from  the  circuit  court  of 
I  the  United   States.     Osborn  ct  al.  v.  Bank  of 
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the  United  States,  9  Wheat.  773;  5  Cond.  Rep. 
741. 

12.  The  Bank  of  the  United  States  has  a  right 
to  sue  in  the  court.s  of  the  United  States.     Ibid. 

13.  The  act  to  incorporate  the  subscribers  to 
the  Bank  of  the  United  States,  of  April  10,  1816, 
ch.  44,  (6  L.  U.  S.  35.)  gives  to  the  circuit  courts 
of  the  United  States  jurisdiction  of  all  suits 
brought  by  or  against  the  bank.     Ibid. 

14.  The  clause  in  the  act  of  incorporation  of 
the  Bank  of  the  United  States,  which  authorizes 
the  bank  to  sue  in  the  federal  courts,  is  warranted 
by  the  third  article  of  the  constitution  of  the 
United  States,  which  declares,  '•  that  the  judicial 
power  shall  extend  to  all  cases  in  law  and  equity 
arising  under  the  constitution,  the  laws  of  the 
United  States,  or  treaties  made,  or  which  shall 
be  made  under  their  authority."     Ibid. 

1.5.  The  circuit  courts  of  the  United  States 
have  jurisdiction  of  suits  brought  by  the  Bank 
of  the  United  States  against  a  bank  incorporated 
by  a  statute  of  a  state,  and  of  which  the  state 
is  itself  a  stockholder,  together  with  private  in- 
dividuals, who  are  citizens  of  the  same  state 
with  some  of  the  stockholders  of  the  Bank  of 
the  United  Stales.  Bank  of  the  United  States  v. 
Planter's  Bank  of  Georgia,  9  Wheat.  904;  5 
Cond.  Rep.  794. 

16.  The  Bank  of  the  United  States  may  sue 
in  the  circuit  courts  as  endorsee  or  bearer  of  a 
promissory  note,  although  the  original  payee  or 
endorser  could  not  sue  in  those  courts,  being  a 
citizen  of  the  same  state  with  the  defendant ; 
such  a  case  is  not  within  the  eleventh  section  of 
the  judiciary  act  of  September  24,  1789,  ch.  20, 
which  was  merely  a  limitation  on  the  jurisdiction 
conferred  by  that  act.     Ibid. 

17.  A  corporation  can  only  appear  by  attorney ; 
and  the  attorney  must  receive  the  authority  "of 
the  corporation,  to  enable  him  to  represent  it. 
Ibid. 

18.  When  a  government  becomes  a  partner  in 
any  trading  company,  it  divests  itself,  so  far  as 
concerns  the  transactions  of  that  company,  of  its 
sovereign  character,  and  takes  that  of  a  private 
citizen.  Instead  of  communicating  to  it  its  pri- 
vileges and  prerogatives,  it  descends  to  a  level 
with  those  with  whom  it  associates  itself,  and 
takes  the  character  which  belongs  to  its  asso- 
ciates, and  to  the  business  which  is  to  be  trans- 
acted. Thus,  many  states  who  have  an  interest 
in  banks,  are  not  suable  in  their  courts,  yet  they 
never  exempt  the  corporation  from  being  sued. 
Ibid. 

19.  As  a  member  of  a  corporation,  a  govern- 
ment never  exercises  its  sovereignty.  It  acts 
merely  as  a  corporation,  and  exercises  no  other 
power  in  the  management  of  the  affairs  of  the 
corporation,  than  are  expressly  given  by  the  in- 
corporating act.     Ibid. 

20.  In  a  suit  brought  by  the  Bank  of  the 
United  States  upon  a  bond  given  to  the  bank  to 
secure  the  faithful  performance  of  the  official 
duties  of  a  cashier,  evidence  of  the  execution 
of  the  bond,  and  of  its  approval  by  the  board  of 
directors,  (according  to  the  rules  and  regula- 
tions contained  in  the  charter  of  the  bank.)  is 
admissible,  notwithstanding  there  was  no  record 

Vol.  I.— 19 


of  such  approval ;  and  the  plaintiff  may  prove 
the  fact  of  such  approval  by  the  board  by  pre- 
sumptive evidence,  in  the  same  manner  as  such 
fact  might  be  proved  in  the  case  of  private  per- 
sons not  acting  as  a  corporation,  or  as  the  agents 
of  a  corporation.  Bank  of  the  United  States  v. 
Dandridge  et  al.,  12  Wheat.  64;  6  Cond.  Rep. 
440. 

21.  Where,  in  such  a  case,  the  cashier  is  duly 
appointed,  and  permitted  to  act  in  his  ollce  for 
a  long  time,  under  the  sanction  of  the  directors, 
it  is  not  necessary  that  his  official  bond  should 
be  accepted  by  the  board  of  directors  as  satis- 
factory, according  to  the  terms  of  the  charter,  in 
order  to  enable  him  to  enter  legally  on  the  duties 
of  his  office,  or  to  make  his  securities  responsible 
for  the  non-performance  of  those  duties:  the 
charter  and  by-laws  are  to  be  considered,  in  this 
respect,  as  directory  to  the  board,  and  not  as 
conditions  precedent.     Ibid. 

22.  The  charter  of  the  Bank  of  the  United 
States  forbids  the  taking  of  a  greater  rate  of  in- 
terest than  six  per  centum,  but  it  does  not  de- 
clare a  contract  on  which  a  greater  interest  has 
been  taken  or  reserved,  to  be  void.  Such  a  con- 
tract is  void  upon  general  principles.  Courts  of 
justice  are  instituted  to  carry  into  effect  the  laws 
of  a  country,  and  they  cannot  become  auxiliary 
to  the  violation  of  those  laws.  There  can  be  no 
civil  right  where  there  can  be  no  legal  remedy; 
and  there  can  be  no  legal  remedy  for  that  which 
is  itself  illegal.  Bank  of  the  United  States  v. 
Oivns.  2  Peters,  538. 

23.  the  Branch  Bank  of  the  United  States,  at 
Le.vington,  Kentucky,  discounted  a  promissory 
note,  reserving  interest  thereon,  at  the  rate  of 
six  per  centum  per  annum,  it  being  agreed  that 
the  owner  of  the  note  should  receive  the  pro- 
ceeds of  the  discount  in  notes  of  the  Bank  of 
Kentucky,  at  their  nominal  value,  although  the 
same  were  at  the  time  of  no  greater  current 
value  than  fifty-four  per  cent,  of  the  said  nominal 
value.  Held,  that  the  contract  was  usurious, 
and  void  ;  and  that  the  bank  could  not  recover 
of  any  of  the  parties  to  the  discounted  note.  A 
fraud  upon  a  statute  is  the  violation  of  a  statute. 
Ibid.  527.     See  post.  27  and  32. 

24.  A  profit  made,  or  loss  impos.ed  on  the 
neces.sities  of  the  borrower,  whatever  form, 
shape,  or  disguise  it  may  assume,  where  the 
treaty  is  for  a  loan,  and  the  capital  is  to  be  re- 
turned at  all  events,  has  always  been  adjudged 
to  be  so  much  profit  taken  upon  a  loan,  and  to 
be  a  violation  of  those  laws  which  limit  the 
lender  to  a  specific  rate  of  interest.  According 
to  this  principle,  the  lender  in  the  case  before 
the  court  has  taken  forty-six  per  cent,  for  three 
years,  at  the  rate  of  about  fifteen  per  cent,  per 
annum  above  his  prescribed  interest.  This  is 
contrary  to  the  provisions  of  the  charter  of  the 
Bank  of  the  United  States,  and  against  law. 
Ibid.  537. 

25.  Reserving  interest  as  discount,  is  the  same 
as  taking  the  same ;  since  it  cannot  be  permitted 
by  law  to  stipulate  for  the  receipt  or  reservation 
of  that  which  it  is  not  permitted  to  receive.  In 
those  instances  in  which  courts  are  called  upon 
to  inflict  penalties  upon  the  lender,  whether  in 
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a  civil  or  criminal  form  of  aclion,  it  is  necessarily 
otherwise  :  for  there  the  actual  receipt  is  gene- 
rally necessary  to  consummate  the  offence. 
But  where  the  restrictive  policy  of  a  law  alone 
is  in  contemplation,  the  court  holds  it  to  be  a 
universal  rule,  that  it  is  unlawful  to  contract  to 
do  that  which  it  is  unlawful  to  do.  Ibid.  538. 
See  post.  31. 

26.  The  district  court  of  the  United  States  of 
Alabama,  has  not  jurisdiction  of  suits  instituted 
by  the  Bank  of  the  United  States.  This  juris- 
diction is  not  given  by  the  act  of  congress 
establishing  that  court,  nor  is  it  conferred  by 
the  act  incorporating  the  Bank  of  the  United 
States.  Bank  of  the  United  States  v.  3Iartin,  5 
Peters,  479. 

27.  The  office  of  the  Bank  of  the  United 
States,  at  Lexington,  Kentucky,  in  February, 
1822,  held  a  large  amount  of  notes  of  the  Bank 
of  Kentucky,  which  had  been  received  in  the 
usual  course  of  business,  at  the  full  value  e.x- 
pressed  on  the  face  of  them,  as  equivalent  to 
gold  and  silver,  and  were  so  considered  by  the 
bank.  On  the  amount  of  those  notes  so  heUl, 
the  Bank  of  Kentucky  had  agreed  to  pay  in- 
terest, at  the  rate  of  six  per  centum,  until  the 
same  should  be  redeemed.  All  the  notes  of 
the  Bank  of  Kentucky,  held  by  the  Bank  of  the 
United  States,  were  finally  paid  with  the  in- 
terest. In  February,  1822,  when  the  notes  of 
the  Bank  of  Kentucky  vi-ere  at  a  depreciation 
of  between  thirty-three  and  forty  per  cent., 
Ovvens  applied  to  the  office  of  the  Bank  of  the 
United  States,  for  a  loan  of  five  thousand  dollars 
of  the  said  notes,  saying  they  would  answer  his 
purpose  as  well  as  gold  or  silver.  After  repeated 
refusals  and  re-applications,  with  the  consent  of 
the  boarel  of  directors  of  the  Bank  of  the  United 
States  at  Philadelphia,  the  sum  of  five  thousand 
dollars,  in  the  notes  of  the  Bank  of  Kentucky, 
was  loaned  to  him  on  a  promissory  note,  signed 
by  him,  and  by  Waggener,  Miller  and  Wagley, 
payable  in  three  years,  with  interest  at  the  rate 
of  six  per  cent,  per  annum.  The  money  so 
loaned  was  paid  to  the  borrower  in  the  notes  of 
the  Bank  of  Kentucky,  and  in  a  check  on  that 
bank;  and  the  intere.st  on  that  amount  of  the 
notes,  being  so  much  of  the  sum  due  by  the 
Bank  of  Kentucky  to  the  Bank  of  the  United 
States,  ceased  from  the  date  of  the  loan.  In  an 
action  on  the  note  given  by  Owens  and  others, 
*the  defence  set  up  was,  that  the  transaction  was 
usurious,  contrary  to  the  charter  of  the  Bank  of 
the  United  States,  and  void.  Held,  that  there 
was  no  usury  in  the  transaction.  Bank  of  the 
United  Slates  v.  IFaggoicr,  i)  Pt^ers,  378. 

28<The  statute  of  usury  of  Kentucky  of  1798, 
declares  that  all  bonds,  notes,  &c.,  taken  for  the 
loan  of  money,  where  "is  reserved  or  taken"  a 
greater  rate  of  interest  than  six  per  cent.,  shall 
be  void.  In  this  case  no  interest  at  all  was 
taken,  the  interest  being  payable  at  the  termi- 
nation of  the  three  years  mentioned  in  the  note ; 
and  if  the  case  can  bo  brought  within  the  statute*, 
it  must  be  not  as  a  taking,  but  a  reservation  of 
mor(;  than  legal  interest.     Ihid. 

29.  The  ninth  article  of  the  fundamental 
articles  of  the  charter  of  the  Bank  of  the  United 


States,  declares,  among  other  things,  "  that  the 
bank  shall  not  be  at  liberty  to  purchase  any 
public  debt  whatsoever,  nor  shall  it  take  more 
than  at  the  rate  of  six  per  centum  per  annum, 
for  or  on  its  loans  or  discounts."  It  is  clear  that 
the  present  transaction  does  not  fall  within  the 
prohibition  of  dealing  or  trading,  in  the  preced- 
ing part  of  the  same  article ;  according  to  the 
interpretation  thereof  given  by  the  supreme 
court,  in  the  case  of  Fleckner  v.  The  Bank  of  the 
United  States,  8  Wheaton,  338,  351;  5  Cond. 
Rep.  457,  to  which  the  court  deliberately  ad- 
here.    Ibid. 

30.  The  words  of  the  article  are,  that  the 
bank  shall  not  take  (not,  shall  not  "  reserve"  or 
"take")  more  than  at  the  rate  of  six  per  cent. 
In  the  construction  of  statutes  of  usury,  this  dis- 
tinction between  the  reservation,  and  the  taking 
of  usurious  interest,  has  been  deemed  very 
material ;  for  the  reservation  of  usurious  interest 
makes  the  contract  utterly  void  ;  but  if  usurious 
interest  be  not  stipulated  for,  but  only  taken 
afterwards,  then  the  contract  is  not  void,  and  the 
party  is  only  liable  for  the  excess.     Ibid. 

31.  In  the  case  of  the  Bank  of  the  United 
States  V.  Owens,  2  Peters,  527,  538,  it  was  said 
that  in  the  charter,  the  word  "reserving"  must 
be  implied  in  the  word  "taking."  This  expres- 
sion of  opinion  was  not  called  for  by  the  certified 
question  which  arose  out  of  the  plea;  for  it 
was  expressly  averred  in  the  plea,  that  in  pur- 
suance of  the  corrupt  and  unlawful  agreement 
therein  stated,  the  bank  advanced  and  loaned 
the  whole  consideration  of  the  note,  after  de- 
ducting a  large  sum  for  discount,  in  the  notes  of 
the  Bank  of  Kentucky,  at  their  nominal  value. 
Ibid. 

32.  The  case  of  the  Bank  of  tjie United  States  v. 
Owens,  2  Peters,  527,  turned  upon  considerations 
essentially  different  from  those  presented  in  the 
present  record.  The  question  certified  in  that 
case,  arose  upon  a  demurrer  to  a  plea  of  u.sury ; 
and  the  demurrer,  in  terms,  admitted  that  the 
agreement  was  unlawfully,  usuriously,  and  cor- 
ruptly entered  into.  So  that  no  question  as  to  the 
intention  of  the  parties  or  the  nature  of  the  trans- 
action was  put.  The  transaction  was  stated  to 
be  usurious,  and  the  agreement  corrupt ;  and  the 
question  was,  whether,  if  so,  it  was  contrary  to 
the  prohibitions  of  the  charter,  and  the  contract 
void.  In  the  present  case,  the  questions  are 
very  different.  Whether  the  agreement  was 
corrupt  or  u.surious,  or  bona  fide,  and  without 
any  intent  to  commit  usury,  or  to  violate  the 
charter,  are  the  very  points  which  the  jury  were 
called  upon,  and  under  the  instructions  were 
asked,  to  decide.  The  decision  in  2  Peters, 
527,  cannot  therefore  be.  admitted  to  govern  this 
case,  for  the  quo  animo  of  the  act,  as  well  as 
the  act  itself,  constitute  the  gist  of  the  con- 
troversy.    Ibid. 

33.  In  construing  the  usury  laws,  the  uniform 
construction  in  England  has  been,  and  is  equally 
applicable  here,  that  to  constitute  usury  within 
the  prohibitions  of  the  law,  there  must  be  an  in- 
tention knowingly  to  contract  for  and  to  take 
usurious  interest;  for  if  neither  party  intend  if, 
and  act  bona  fids  and  innocently,  the  law  will 
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not  infer  a  corrupt  agreement.  This  principle 
would  seem  to  apply  to  the  charter  of  the  Bank 
of  the  United  States.  T-here  must  be  an  intent 
to  take  illegal  interest ;  or  in  the  language  of  the 
law,  a  corrupt  agreement  to  take  it,  in  violation 
of  the  charter.  The  quo  animo  is,  therefore,  an 
essential  ingredient  in  all  cases  of  this  sort. 
Ibid. 

34.  There  has  been  in  this  case  no  taking  of 
usury,  and  no  reservation  of  usury  on  the  iace 
of  this  transaction.  The  case,  then,  resolves  it- 
self into  this  inquiry,  whether,  upon  the  evidence, 
there  was  any  such  corrupt  agreement,  or  device, 
or  shift,  to  reserve  or  take  usury ;  and  none  of 
these  appear  in  the  case.     Ihid. 

35.  Because  an  article  is  depreciated  in  the 
market,  it  does  not  follow  that  the  owner  is  not 
entitled  to  demand  a  higher  price  for  it,  before 
he  consents  to  part  with  it.  He  may  possess 
bank  notes  which  to  him  are  of  par  value,  in 
payment  of  his  own  debts,  or  in  payment  of 
public  taxes;  and  yet  their  marketable  value 
may  be  far  less.  If  he  uses  no  disguise,  if  he 
seeks  not  to  cover  a  loan  of  money,  under  the 
pretence  of  a  sale  or  exchange  of  them,  but  the 
transaction  is  bona  fide  what  it  purports  to  be, 
the  law  will  not  set  aside  the  contract,  for  it  is  no 
violation  of  any  public  policy  against  usury.  Ihid. 

36.  A  note  was  discounted  at  the  Branch  Bank 
of  the  United  States  at  Richmond,  and  after  it 
arrived  at  maturity  was  regularly  protested  for 
non-payment.  An  action  on  the  case  being 
brought  by  the  bank  against  the  endorser  to  re- 
cover the  amount  of  the  note,  more  than  five 
years  from  the  date  of  the  protest,  the  defendant 
pleaded  the  act  of  limitations.  Held^  That  the 
■fight  of  action  is  barred  by  lapse  of  time,  the 
plaintiffs  not  being,  in  the  sense  of  the  saving  of 
the  act,  "  beyond  the  seas  or  out  of  the  country." 
The  contract  having  been  made  in  Richmond,  in 
their  banking-hou.se  there,  between  the  president 
and  directors  of  the  branch  bank  and  the  defend- 
ant, the  fact  of  there  being  an  office  of  discount 
and  deposit  of  the  Bank  of  the  United  States  in 
Richmond;  and  of  the  residence  of  the  president 
and  directors  of  the  branch  being  fixed  there, 
must  be  considered,  with  reference  to  this  con- 
tract, as  fixing  the  residence  of  the  corporation 
itself  in  Richmond,  and  not  in  Philadelphia,  so 
far  as  the  saving  of  the  act  applies  to  the  locality 
of  the  plaintiff.  Bank  of  the  United  States  v. 
M'-Kcnzie,  2  Brockenb.  C.  C.  R.  393. 

37.  The  act  entitled  an  act  to  incorporate  the 
subscribers  to  the  Bank  of  the  United  States, 
passed  25th  February,  1791,  did  not  confer  on 
the  bank  a  right  to  sue  in  tfie  courts  of  the  United 
States.  No  authority  to  sue  in  the  courts  of  the 
United  States  is  given  in  the  act.  The  Bank  of 
the  United  States  v.  Deveaux.  5  Cranch,  61  j  2 
Cond.  Rep.  189. 

38.  Where  all  the  property  of  the  Bank  of  the 
United  States,  incorporated  by  the  act  of  25th 
February,  1791,  had  been  assigned  by  a  general 
assignment  in  trust  to  assignees,  for  the  purpose 
of  liquidating  its  affairs:  Query,  whether  any 
action  at  law  could  be  maintained  by  the  as- 
signees, on  certain  promissory  notes  endorsed  to, 
and  the  piopetty  of  the  bank,  which  had  not 


been  specially  assigned,  nor  endorsed  to  the  as- 
signees. Lenox  et  al.  v.  Roberts,  2  Wheat.  373 ; 
4  Cond.  Rep.  163. 

39.  However  this  may  be,  it  is  clear,  that  a 
suit  in  equity  might  be  maintained  by  the  as- 
signees, against  the  parties  to  the  notes.     Ibid. 

"40.  The  act  of  congress  of  27th  June,  1798, 
ch.  78,  punishing  frauds  on  the  Bank  of  the 
United  States,  is  in  itself  repugnant,  and  will  not 
support  an  indictment  for  uttering  as  true  a 
forged  paper  purporting  to  be  a  bank-bill  of  that 
bank,  signed  by  the  president  and  cashier.  The 
United  States  v.  Cantril,  4  Cranch,  167;  2  Cond. 
Rep.  69. 

41.  An  order  on  the  cashier  of  the  Bai>k  of  the 
United  States  is  evidence  in  support  of  an  indict- 
ment for  forging  an  order  on  the  cashier  of  the 
corporation  of  the  Bank  of  the  United  Slates. 
The  United  States  v.  Hinman,  1  Baldwin's  C.  C. 
R.  293. 

42.  An  order  or  check,  drawn  by  the  president 
of  a  branch  bank  of  the  Bank  of  the  United  States, 
on  the  cashier  of  the  bank  at  Philadelphia,  for 
the  payment  of  money,  is  an  "order  or  check," 
within  the  18th  section  of  the  act  chartering  the 
bank.     Ibid. 

43.  The  bank  is  bound  to  pay  such  orders  or 
checks,  and  the  indictment  may  charge  the  pass- 
ing such  counterfeit  order  to  be  with  intent  to 
defraud  the  bank  or  the  person  to  whom  it  is 
passed.     Ibid. 

44.  The  plaintiffs,  the  Bank  of  the  United 
States,  are  a  corporation,  established  by  a  law  of 
the  United  States.  The  defendants,  the  Northum- 
berland, Union  and  Columbia  Bank,  are  a  cor- 
poration, established  by  an  act  of  the  legislature 
of  Pennsylvania.  This  is  a  case  arising  under 
an  act  of  congress,  and  the  suit  may  be  main- 
tained in  the  circuit  court  of  the  United  States. 
The  Bank  of  the  United  States  v.  The  Northumber- 
land, Union  and  Columbia  Bank,  4  Wash.  C.  C. 
R.  108. 

45.  But  the  act  of  the  10th  of  April,  1816,  ch. 
44,  incorporating  the  Bank  of  the  United  States, 
does  not,  by  the  ninth  rule  of  the  fundamental 
articles,  prohibit  the  bank  from  discounting  pro- 
missory notes,  or  receiving  a  transfer  of  notes  in 
payment  of  a  debt  due  by  the  bank-.  Fleckner  v. 
The  Bank  of  the  United  States,  8  Wheat.  338 :  5 
Cond.  Rep.  457. 

4«.  The  Bank  of  the  United  States,  and  every 
other  bank  not  restrained  by  its  charter,  and  also 
private  bankers,  on  discounting  notes  or  bills, 
have  a  right  to  deduct  the  legal  interest  from  the 
amount  of  the  note  at  the  time  it  is  discounted. 
Ibid. 

47.  The  Bank  of  the  United  States  is  not  re- 
strained, by  the  ninth  rule  of  the  fundamental 
articles  of  the  charter,  from  making  this  deduc- 
tion.    Ibid, 

48.  The  act  incorporating  the  Bank  of  the 
United  States  does  not  avoid  securities  on  which 
usurious  interest  has  been  taken.     Ibid. 

49.  The  provisions  of  the  act  incorporating  the 
Bank  of  Columbia,  which  give  the  bank  sum- 
mary proceedino's  aaainst  debtors  to  the  bank,  is 
constitutional.  "Bank  of  Columbia  v.  Okeley,  4 
Whart.  235  ;  4  Cond.  Rep.  439. 
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BANK  OF  WASHINGTON. 

It  is, the  usage  of  the  Bank  of  Washington,  and 
of  other  banks  in  the  District  of  Cokinnbia,  to 
demand  payment  of  a  bill  on  the  day  after  the 
last  day  of  grace;  and  this  usage  has  been  sanc- 
tioned by  the  decisions  of  the  supreme  court. 
This  usage  is  equally  binding  on  parties  who 
were  not  acquainted  with  its  existence,  but  who 
have  resorted  to  the  bank  governed  by  such 
usage,  to  make  the  bill  negotiable.  Bank  of 
Washington  v.  Triplctt  ct  al,  1  Peters,  25. 
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1.  Decisions  on  the  Bankrupt  Law  of  the  United 
States. 

1.  The  holder  of  a  promissory  note,  drawn 
before,  but  transferred  after  a  commission  of 
bankruptcy  had  issued  against  the  drawer,  is 
entitled  to  prove  his  debt  under  the  commission, 
and  to  receive  a  dividend.  Humphreys  v.  Blight's 
Assignees,  4  Dall.  370. 

2.  In  the  case  of  negotiable  paper,  the  assignee 
takes  it.  discharged  of  all  the  equity  as  between 
.the  original  parlies,  of  which  he  had  no  notice. 

But  wherever  ihe  assignee  has  notice  of  such 
equity,  either  positively  or  constructively,  he 
takes  the  assignment  at  his  peril.  A  commis- 
sion of  bankruptcy  is  legal  notice,  that  wherever 
mutual  debts  subsisted  between  the  bankrupt 
and  his  creditors,  the  right  of  set-off  attaches. 
When  the  negotiable  paper  was  assigned  after 
the  commission  of  bankruptcy,  the  party  takes 
it  subject  to  any  set-ofi"  as  between  the  drawer 
and  payee.     Ibid. 

3.  Under  the  bankrupt  law  of  the  United 
States,  a  joint  debt  may  be  set  off  against  the 
separate  claim  of  the  assignee  of  one  of  the 
partners ;  but  such  set-ofT  could  not  have  been 
made  at  law,  independent  of  the  bankrupt  law. 
Tucker  v.  Oxley,  5  Cranch,  34  ;  2  Cond.  Rep.  182. 

4.  A  joint  debt  may  be  proved  under  a  sepa- 
rate commission,  and  a  full  dividend  received; 
it  is  equity  alone  which  can  restrain  the  joint 
creditor  from  receiving  his  full  dividend  until 
the  joint  effects  arc  exhausted.     Ibid. 

5.  Wherever  the  terms  in  which  a  power  is 
granted  by  the  constitution  to  congress,  or  wher- 
ever t^e  nature  of  the  power  itself  requires  that 
it  shall  be  exclusively  exercised  by  congress,  the 
subject  is  completely  taken  away  from  state 
legislatures,  as  if  they  had  been  forbidden  to 
act  upon  it.  The  power  granted  to  congress  of 
establishing  uniform  laws  on  the  subject  of 
bankrnptcj-.  is  not  of  this  description.  Slurges 
V.  Crowninshidd,  4  Wheat.  122;  4  Cond.  Rep. 
410. 

6.  In  the  distribution  of  a  bankrupt's  efTects 
in  this  country,  the  United  States  are  entitled  to 
a  preference,  although  the  debt  was  contracted 


by  a  foreigner  in  a  foreign  country,  and  although 
the  United  States  had  proved  their  debt  under 
the  commission  of  bankruptcy,  and  had  voted 
for  an  assignee.  Harrison  v.  Sterry  et  al.,  5 
Cranch,  289;  2  Cond.  Rep.  262. 

7.  A  conveyance  on  the  eve  of  bankruptcy, 
to  give  a  preference  to  a  particular  class  ot  cre- 
ditors, is  a  fraud  on  the  bankrupt  law,  and  void. 
Ibid. 

8.  Such  assignment  may  be  valid  to  secure 
money  actually  advanced  on  the  credit  of  it,  and 
subsequent  to  its  date.     Ibid.  301. 

9.  Under  a  sejiarate  commission  of  bank- 
ruptcy, against  one  partner  only,  his  private  pro- 
perty, and  his  interest  in  the  funds  of  the  com- 
pany passes.     Ibid.  289. 

10.  The  right  to  compensation  from  Spain, 
held  under  an  abandonment  made  to  under- 
writers, and  accepted  by  them,  for  damages  and 
injuries,  which  were  to  be  satisfied  under  the 
treaty,  by  the  United  States,  passed  to  the  as- 
signees of  the  bankrupt,  who  held  such  rights 
by  the  provisions  of  the  bankrupt  law  of  the 
United  States,  passed  April  4,  1800.  Comegys 
et  al.v.  Vasse,  1  Peters,  219. 

11.  The  circuit  courts  of  the  United  Slates 
have  jurisdiction  of  matters  arising  under  the 
bankrupt  law  of  the  United  States,  as  they  have 
of  any  other  subject,  where  the  constitution  and 
laws  of  the  United  States  give  jurisdiction  ;  hut 
the  district  courts  have  not  the  same  jurisdiction 
in  cases  of  bankruptcy,  as  the  chancellor  of 
England  has.  Lucas  ct  cd.  v.  Morris  et  al.,  1 
Paine's  C.  C.  R.  396. 

12.  The  district  courts  of  the  United  States 
have  not,  like  the  chancellor  in  England,  exclu- 
sive jurisdiction  over  the  entire  execution  of  the 
bankrupt  law.  They  cannot  remove  assignees, 
nor  compel  them  to  account.     Ibid. 

13.  Upon  the  death  of  an  assignee,  under  the 
bankrupt  law  of  the  United  States,  the  right  of 
action  for  a  debt  due  to  the  bankrupt,  vested  in 
the  executor  of  the  assignee.  Bichards  et  al.. 
Assignees,  fyc.  v.  Maryland  Ins.  Co.,  8  Cranch, 
84;  3  Cond.  Rep.  45. 

14.  Where  the  original  ground  of  action  is 
founded  on  contract,  but  the  immediate  cause 
arises  ex  delicto,  and  the  claim  is  for  damages, 
unliquidated  by  any  express  agreement,  or  such 
as  the  law  will  not  imply  an  agreement  to  pay, 
the  certificate  of  bankruptcy  is  no  bar,  because 
such  claim  could  not  have  been  proved  under 
the  commission.  Dusar  v.  3Iurgutroyd,  1  Wash. 
C.  C.  R.  13. 

15.  But  if  the  agreement  were  to  pay  a  par- 
ticular sum,  on  failure  to  perform  the  contract; 
or  if  the  case  was  such  that  the  pkvinlilf  has  his 
election  to  bring  either  trespass  or  case  for 
money  had  and  received,  and  waives  the  former 
by  bringing  the  latter;  the  damages  become  a 
debt,  which  the  law  implies  a  promise  to  pay, 
and  the  certificate  is  a  bar.     Ibid. 

16.  In  an  action  brought  against  the  owner 
of  a  vessel  for  damages  for  an  injury  sustained 
on  board  a  ship  by  the  neglect  of  the  master,  a 
certificate  of  bankruptcy  cannot  be  pleaded  in 
bar.     Ibid. 

17.  One  guilty  of  perjury  in  the  proceedings 
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under  the  bankrupt  law,  cannot  be  prosecuted 
for  the  offence,  after  the  repeal  of  the  law. 
United  States  v.  Passniore,  4  Dall.  372. 

18.  A  deed  executed  before  the  1st  of  June, 
ISOO,  although  acknowledged  after,  is  not  within 
the  lirst  section  of  the  bankrupt  act  of  April  4lh, 
1800.  ch.  173.  Wood  v.Owings,  1  Cranch,  239; 
1  Cond.  Rep.  302. 

19.  A  certificated  bankrupt  or  insolvent,  dis- 
charged from  the  particular  contract,  need  not 
be  made  a  party  to  the  bill  on  the  contract.  Van 
Rcimsdyke  v.  Kane's  Exh:,  1  Gall.  C.  C.  R.  371. 

20.  The  power  given  to  congress  to  pass  uni- 
form laws,  relative  to  bankruptcy,  is  exclusive 
of  such  power  in  the  state  governments;  and 
this,  whether  the  former  has  thought  proper  to 
exercise  it  or  not.  Golden  v.  Prince,  3  Wash. 
C.  C.  R.  313. 

21.  A  discharge  from  a  debt  under  the  bank- 
rupt laws  of  the  place  of  contract,  is  good  in 
every  other  place,  where  pleaded  as  an  extin- 
guishment of  the  debt.  But  a  like  discharge 
where  the  contract  is  not  made,  has  no  effect. 
Lc  Roy  V.  Croiuninshitldf  2  Mason's  C.  C.  R.  151. 

22.  A  debtor  concealing  himself  from,  and 
being  denied  to  his  creditors,  does  not  constitute 
an  act  of  bankruptcy  under  the  laws  of  the 
United  States,  unless  the  service  of  process  is 
theieby  prevented.  Barnes  et  al.  v.  Billington, 
1  Wash.  C.  C.  R.  29. 

23.  If  the  debtor  order  himself  to  be  denied 
to  creditors  and  others,  and  is  in  consequence 
thereof  denied  to  an  officer,  who  comes  to  serve 
a  process,  it  is  an  act  of  bankruptcy  :  provided 
the  ofiicer  comes  to  serve  the  process,  and  not 
on  other  business,  and  the  denial  has  taken  place 
within  six  months  of  the  issuing  of  the  com- 
mission.    Ibid. 

24.  Giving  a  bond,  with  warrant  to  confess 
judgment  to  one  creditor,  upon  the  eve  and  in 
contemplation  of  bankruptcy,  does  not  constitute 
a  bankruptcy,  unless  the  judgment  entered  on 
the  bond,  and  the  issuing  of  the  execution,  was 
at  the  instance  or  by  the  procurement  of  the 
debtor.  Such  a  bond  would  be  a  fraud  on  the 
g"eneral  creditors.     Ibid. 

25.  Where  two  of  three  assignees  of  a  bank- 
rupt enter  into  an  agreement  in  the  absence  of 
the  third,  the  contract  is  not  binding  on  the  ab- 
sent assignee,  unless  he  had  previously  given 
authority  to  make  it,  or  substantially  recognise 
and  acknowledge  it.  Aliter,  among  partners. 
Blight  V.  Ashley  et  al,  1  Peters'  C.  C.  R.  16. 

26.  The  agreement  of  the  assignees  of  a, 
bankrupt,  to  give  a  preference  to  a  particular 
creditor,  is  not  valid,  without  the  assent  of  the 
commissioners^  and  a  certain  portion  of  the  cre- 
ditors.    Ibid. 

27.  Denial  to  an  officer,  whereby  he  is  pre- 
vented serv;ing  process,  must  be  really  adver- 
sarj-,  and  not  by  concert  between  the  creditor 
and  the  debtor,  to  bring  about  an  act  of  bank- 
ruptcy.    Ibid. 

28.  No  debt  but  such  as  is  due  and  owing  at 
the  time  of  the  bankruptcy,  can  be  proved  under 

he  commission ;  and,  consequently,  an  endorser 
or  acceptor  of  a  bill  of  exchange,  drawn  by  the 
Dankrupt,  who  has  not  paid  it  before  the  bank- 
19* 


ruptcy,  cannot  prove  the  debt.    Marks  et  al.,  As- 
signees, v.  Barker  et  ah,  1  Wash.  C.  C.  R.  178. 

29.  The  acceptor  or  endorser  of  a  bill  of  ex- 
change, who  pays  the  bill  after  the  bankruptcy 
of  the  drawer,  may  offset  the  same  against  the 
bankrupt's  assignees:  but  he  must  show  the 
debt  to  be  a  subsisting  one  in  him,  at  the  time 
the  action  was  brought,  for  this  is  a  case  of 
mutual  credit,  given  before  the  bankruptcy,  al- 
though the  money  was  not  paid  until  after. 
Ibid7 

30.  The  district  courts  of  the  United  States 
have  not  power,  in  bankrupt  cases,  to  remove 
assignees,  or  compel  them  to  account.  Lucas  v. 
Morris.  Paine's  C.  C.  R.  396. 

31.  The  holder  of  the  negotiable  paper,  paj-a- 
ble  "without  defalcation."  under  the  laws  of 
Pennsylvania,  assigned  after  a  commission  of 
bankruptcy  has  issued,  may  come  in  under  the 
commission,  allowing  all  just  offsets  existing  at 
the  time  of  the  bankruptcy,  and  which  would 
have  been  admitted  if  the  assignment  had  not 
been  made.  Humphreys  v.  Blight's  Assignees,  1 
Wash.  C.  C.  R.  44. 

32.  The  purchaser  of  a  negotiable  note,  who 
becomes  such  after  a  commission  of  bankruptcy 
has  issued,  may  prove  under  the  commission; 
and  he  holds  the  note,  subject  to  all  legal  offsets. 
Ibid. 

33.  The  65th  section  of  the  bankrupt  law  of 
the  United  States,  passed  the  2d  of  March.  1799, 
does  not  repeal  the  provisions  of  the  laws  of  the 
United  States,  which  give  to  the  surety  who  pays 
bonds  for  duties  a  preference  over  other  creditors. 
iVott  v.  The  Assignees  of  Maris,  2  Wash.  C.  C.  R. 
196. 

34.  The  provisions  of  the  bankrupt  law  except 
from  its  general  operation,  not  only  the  prefer- 
ence of  the  United  Slates,  but  also  the  right  of 
preference  for  satisfaction  of  debts  due  to  the 
United  States.     Ibid. 

35.  P.  paid  a  sum  of  money  to  the  United 
States,  as  surety  of  S.,  in  a  bond  for  duties.  S. 
became  insolvent,  and  assigned  his  effects  to 
Baker,  who  received  four  thousand  dollars  under 
the  assignment,  mixed  the  same  with  his  own 
funds,  and  afterwards  became  bankrupt,  and  the 
defendants  were  appointed  his  assignees;  but  no 
effects,  known  to  be  part  of  the  estate  of  S.,  came 
into  their  hands.  The  plaintiff  claimed  to  have 
a  preference  and  priority  over  the  general  cre- 
ditors of  Baker.  By  the  court: — Although  the 
United  States  might,  under  the  65lh  section  of 
the  law  to  regulate  the  collection  of  duties,  be 
entitled  to  claim  of  the  defendants  to  the  amount 
which  came  into  the  hands  of  B.,  as  the  assignees 
of  S.,  the  provisions  of  the  law  do  not  extend  to 
the  surety  who  has  paid  the  bond,  the  same  rights 
and  privileges.  Pollock  v.  Pratt  fy  Harvey,  2 
Wash.  C.  C.  R.  490. 

36.  A.  H.  devised  an  estate  to  C.  S.,  for  life; 
and  after  the  death  of  C.  S.,  he  directed  that  the 
estate  should  be  sold,  and  divided  among  the 
grandchildren  of  the  testator,  who  should  be 
living  at  the  death  of  C.  S.  B.  married  one  of 
the  grandchildren,  and,  before  the  death  of  C.  S., 
B.  became  bankrupt.  B.  and  wife,  after  the  de- 
cease of  C.  S.,  sold  the  property  claimed  under 
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the  will  of  A.  H.,  and  the  plaintiff  claimed  under 
this  conveyance.  By  the  conrt : — The  decisions 
of  the  English  courts  abundantly  prove  that  a 
possibility,  whether  belonging  to  the  husband  or 
the  wife,  wonld  not  pass  to  the  assignees  of  the 
husband,  on  his  becoming  bankrupt,  if  it  were 
not  for  the  strong  language  of  the  statutes  of 
bankruptcy.  Krumhaar  v.  Burt^  2  Wash.  C.  C.  R. 
406. 

37.  The  possibility  held  by  B.,  under  the  will 
of  A.  H.,  formed  no  part  of  his  estate  to  which 
he  was  entitled  in  law  or  equity,  of  which  the 
commissioners  could  take  possession  under  the 
5th  section  of  the  bankrupt  law  of  the  United 
States:  and,  therefore,  they  could  not  transfer  it 
to  the  assignees  of  the  bankrupt,  under  the  pro- 
visions of  the  6th  section.     Ibid. 

38.  The  provisions  of  the  English  bankrupt 
laws,  and  those  of  the  bankrupt  law  of  the  United 
States,  differ  in  relation  to  the  contingent  interests 
of  the  bankrupt;  and  it  is  clear,  that  by  the  most 
liberal  construction  of  the  law,  the  interest  of  the 
husband  in  the  estate  of  his  wife,  under  the  will 
of  A.  H.,  did  not  pass  to  the  assignees.     Ibid. 

39.  The  provisions  of  the  13th  section  of  the 
bankrupt  law  of  the  United  States  do  not  affect 
this  question;  they  do  not  require  an  assignment 
of  contingent  interests,  but  relate  to  their  disclo- 
sure by  the  bankrupt.     Ibid. 

40.  So  exclusively  have  bankrupt  laws  operated 
on  traders,  that  it  may  well  be  doubted  whether 
an  act  of  congress,  subjecting  to  such  a  law  every 
description  of  persons  within  the  United  States, 
would  comport  with  the  spirit  of  the  powers 
vested  in  them  in  relation  thereto.  Per  Living- 
ston, J.,  in  Adam.<;  v.  Storey,  Paine's  C.  C.  R.  79. 

4L  In  the  case  of  Chapman  v.  Forsyth  et  al., 
2  Howard's  Rep.  206,  it  was  decreed,  that  under 
the  bankrupt  act  of  1841,  5  Statutes  at  Large, 
440,  debtors  were  not  excluded  from  the  benetits 
of  the  law,  who  held  and  owed  money  in  the 
capacity  of  trustees,  (as  a  class,)  they  owing  other 
debts  besides  the  money  held  in  trust.  The 
exception  in  the  act  applies  to  the  debts^  and  not 
to  the  person.     2  Howard,  206. 

42.  A  factor  who  retains  the  money  of  his 
principal  is  not  a  fitluciary  creditor,  within  the 
meaning  of  the  act.     Ibid. 

43.  Fiduciary  tlebts  being  excepted  from  the 
discharge  of  the  bankrupt,  the  interests  of  the 

,  fiduciary  creditor  are  in  no  manner  affected  by  it. 
Without  the  consent  of  the  fiduciary  creditor, 
by  his  coming  in  and  proving  his  debt,  the 
court  in  bankruptcy  can  take  no  jurisdiction  of 
the  debt;  and  although  the  bankrupt  may  in- 
clude the  debt  in  his  schetlule,  and  the  discharge 
maj^be  !.'erieral,  as  the  law  gave  no  jurisdiction 
over  lhe^lebt,  it  is  not  discharged.    Ibid. 

44.  The  statute  of  Kentucky  provides  "  that 
no  writ  of  fieri  facias  or  other  execution  shall 
bind  the  estate  of  the  debtor,  but  from  the  time 
such  writ  shall  be  delivered  to  the  sheriff  or 
other  proper  ofiiccr  to  be  executed."  The  lien 
on  the  debtor's  property  created  by  the  delivery 
of  such  a  fieri  facias  to  the  sheriff,  is  not  divested 
by  the  subsequent  bankruptcy  of  the  defendant. 
Savagc's  Assignee  v.  Best,  3  Howard.  118. 

45.  The  district  court  of  the  United  States  has 


full  power  and  authority,  under  the  bankrupt  act, 
to  proceed  in  cases  of  bankruptcy ;  and  the  su- 
preme court  has  no  revising  authority  over  its 
proceedings.  Ex  parte  Christy,  3  Howard,  322. 
46.  Where  A  mortgaged  to  B  the  whole  of  his 
stock  in  trade,  and  nearly  all  of  his  real  estate, 
to  secure  a  debt  due  from  A  to  B,  and  on  the 
same  day  made  oath  to  a  petition  for  the  benefit 
of  the  bankrupt  act,  and  subsequently  B  as-  « 
signed  to  the  Cohannet  Bank  and  others,  all  his 
right,  title,  and  interest  in  the  said  stock  and  in 
the  said  real  estate:  it  was  held,  that  the  mort- 
gages were  "in  contemplation  of  bankruptcy," 
within  the  meaning  of  the  bankrupt  act  of  1841, 
ch.  9,  and  were  therefore  void ;  and  that  it  was 
immaterial  whether  B  did  or  did  not  know  that 
a  fraudulent  preference  was  intended  in  his 
favour,  if  it  were  actually  given.  Morse  v.  Co- 
hannet Bank,  3  Story's  C.  C.  R.  693. 

47.  Held,  also,  that  inasmuch  as  the  Bank  had 
notice  at  the  time  when  the  assignment  was 
made,  that  A  had  failed,  and  only  took  it  as  col- 
lateral security  for  old  claims  upon  B,  it  was  not 
a  bona  fide  purchase  for  a  valuable  considera- 
tion without  notice:  and  that,  at  all  events,  as 
the  assignment  by  B  was  merely  of  his  right, 
title,  and  interest,  without  covenant  of  title,  the 
invalidity  of  his  title  destroyed  all  right  of  the 
bank.     Ibid. 

48.  To  constitute  a  bona  fide  purchase  for  a 
valuable  consideration,  the  sale  must  be  for  a 
new  consideration;  and  the  transfer  of  property 
merely  as  a  new  security  for  old  debts  and  lia- 
bilities, without  extinguishment  or  surrender  of 
such  debts,  or  of  the  old  securities  therefor,  is 
not  sufficient.     Ibid. 

49.  The  pendency  of  proceedings  in  bank- 
ruptcy, is  sufficient  constructive  notice  to  all 
grantees  of  property  proceeding  from  the  bank- 
rupt.    Ibid. 

50.  Where  the  principal  is  bankrupt,  a  court 
of  equity  will,  on  application  by  the  surety, 
compel  the  creditor  to  prove  his  debt  against  the 
principal,  provided  the  surety  bring  the  amount 
due  into  court.  And  if  the  surety  pay  the  debt, 
he  will  be  entitled  to  be  substituted  for  the  cre- 
ditor, and  to  assume  his  rights.  In  the  matter 
of  Babcock,  3  Story's  C.  C.  R.  393. 

51.  The  holder  of  a  bill  of  exchange  is  en- 
titled to  prove  his  debt  in  bankruptcy  against  the 
drawer,  the  acceptor,  and  the  payee,  and  to  re- 
ceive a  dividend  from  ail  their  estates  until  his 
full  debt  is  paid  ;  and  if  one  only  be  bankrupt, 
he  may  prove  his  debt  against  such  bankrupt, 
and  also  proceed  against  the  others  at  law. 
Ibid. 

52.  Sureties  are  generally  entitled,  upon  pay- 
ment of  the  debt  of  the  principal,  to  the  secu- 
rities held  by  the  creditor;  hut  in  bankruptcy, 
if  the  bankrupt  give  the  creditor  a  security  from 
his  own  property,  the  creditor  cannot  prove  his 
debt  without  surrendering  the  security  ;  but  if 
a  security  from  a  third  person  be  transferred  to 
the  creditor,  he  may  prove  his  debt  without  sur- 
rendering the  security,  and  may  enforce  such 
security  against  such  third  person,  provided  he 
do  not  thereby  receive  more  than  his  claim. 
Ibid. 
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53.  Where  a  creditor  proved  his  debt  in  bank- 
ruptcy against  the  acceptor,  and  also  brought  a 
suit  at  law  against  the  drawers,  and  attached 
their  property :  it  was  held,  that  he  was  not 
bound  to  pursue  the  lawsuit  at  his  own  expense, 
but  if  he  did  not,  the  assignee  of  the  bankrupt 
could  carry  it  on  for  the  benefit  of  the  bankrupt's 
estate,  and  at  the  expense  thereof.     Ibid. 

54.  Where  a  suit  is  commenced  against  the 
bankrupt,  and  property  attached  on  mesne  pro- 
cess, belbre  proceedings  in  bankruptcy,  the  cer- 
tificate in  bankruptcy  may  be  pleaded  in  bar  of 
further  proceedinns  in  the  suit.  In  the  matter 
of  Bellows  ^  Pcck^3  Story's  C.  C.  R.  428. 

55.  The  district  court,  upon  the  application  of 
the  bankrupt,  or  of  his  assignee,  before  the  dis- 
charge is  granted,  may  issue  an  injunction  to  the 
creditor,  to  stay  proceedings  until  the  further 
order  of  the  court.     Ibid. 

56.  If  the  creditor  does  not  reside  within  the 
district,  an  injunction  against  his  agents  or  at- 
torneys within  the  district,  will  be  effectual. 
Ibid. 

57.  If  the  creditor,  his  agents  or  attorneys, 
proceed  in  the  suit,  notwithstanding  the  injunc- 
tion, they  are  liable  to  be  committed  for  con- 
tempt.    Ibid. 

58.  If  the  bankrupt  do  not  obtain  his  discharge, 
the  creditor  may  petition  for  a  dissolution  of  the 
injunction,  and,  if  it  is  granted,  he  may  proceed 
in  his  suit  to  judgment  and  execution.     Ibid. 

59.  If  the  discharge  is  obtained,  and  the  cre- 
ditor intend  to  contest  its  validity  on  the  trial  in 
the  state  court,  he  should  apply  to  the  district 
court  for  leave  so  to  do.     Ibid. 

60.  If  the  validity  of  the  discharge,  a.s  such, 
is  not  contested,  and  the  state  court,  on  demurrer, 
should  hold  the  discharge  invalid  as  to  the  pro- 
perty attached,  and  the  creditor  proceed  to  judg- 
ment and  execution,  the  district  court  should 
enjoin  the  sherifl'  from  levying  on  the  attached 
property,  and  order  him  to  deliver  the  same  to 
the  assignee,  or,  if  it  has  been  sold,  to  bring  the 
proceeds  into  court.     Ibid. 

61.  An  attachment  of  property  on  mesne  pro- 
cess, bona  fide  made,  before  a  petition  filed  in 
bankruptcy  by  the  debtor,  is  not  a  lien  or  se- 
curity upon  the  property,  within  the  intendment 
of  the  .second  section  of  the  bankrupt  act  of  1841. 
eh.  9.     Ibid. 

62.  Such  attachment  will  not  entitle  the  cre- 
ditor to  proceed  to  judgment  in  the  suit,  if  the 
debtor  has,  pending  the  suit,  lawfully  and  bona 
fide  obtained  his  discharge  in  bankruptcy,  and 
the  certificate  thereof  is  pleaded  as  a  bar  to 
further  proceedings  in  the  suit.     Ibid. 

63.  Where  an  attachment  was  so  made,  and 
a  discharge  so  obtained  and  pleaded,  it  was  held 
not  to  be  necessary  for  the  district  court  to  order 
the  attaching  officer  to  deliver  the  property  to 
the  assignee,  until  the  final  decision  of  the  state 
court,  in  which  the  suit  was  pending.     Ibid. 

64.  Such  an  order  having  been  made  by  the 
district  court,  it  was  held,  that  it  should  be 
modified,  so  far  as  to  permit  the  property  to  re- 
main in  the  hands  of  the  oflicer,  until  the  "furl  her 
order  of  the  district  court,  and  to  await  the  final 
action  of  the  state  court.     Ibid. 


65.  AVhere  A  and  B,  being  partners  in  trade, 
and  apprehending  embarrassment  in  their  busi- 
ness, conveyed  all  their  stock,  and  real  estate, 
and  certain  notes,  to  certain  of  tTieir  creditors, 
to  secure  them  against  certain  debts  and  liabili- 
ties, as  sureties  and  endorsers  on  the  notes  of  A 
antl  B ;  and  afterwards  suits  were  commenced 
upon  certain  of  the  debts  so  secured,  on  which 
judgment  was  rendered,  and  execution  levied; 
but  before  judgment  was  rendered,  A  and  B  be- 
came bankrupts  under  the  act;  and  the  personal 
chattels  so  assigned  were,  previous  to  the  bank- 
ruptcy, sold,  and  the  proceeds  applied  to  the  pay- 
ment of  the  said  debts :  it  was  held,  that  the  assign- 
ment was  an  act  "in  contemplation  of  bankrupt- 
cy," aiad  in  preference  of  certain  creditors,  and 
was  therefore  void  ;  that  the  said  judgments  were 
not  valid  liens,  within  the  saving  of  the  last  proviso 
of  the  second  section  of  the  bankrupt  act ;  that 
the  proceeds  of  the  personal  chattels,  sold  and 
applied  to  the  payment  of  the  debts,  could  be 
followed  by  the  assignee,  and  matle  assets  in 
bankruptcy;  and  that  the  said  fraudulent  con- 
veyance was  a  bar  to  the  bankrupt's  discharge. 
Everett  v.  Stone,  3  Story's  C.  C.  R.  446. 

66.  The  phrase  "contemplation  of  bank- 
ruptcy," means  a  contemplation  of  insolvency, 
and  not  of  voluntary  or  involuntary  proceedings 
under  the  bankrupt  act.     Ibid. 

67.  Where  an  attachment  is  made  by  creditors, 
and  afterwards,  before  judgment  in  the  suit,  the 
debtor  files  his  petition  in  bankruptc)-,  if  the 
creditor,  with  knowledge  thereof,  take  judgment 
and  levy  execution,  and  the  debtor  be  after- 
wards declared  a  bankrupt,  the  levy  and  execu- 
tion are  a  fraud  upon  the  bankrupt  act,  and  are 
void.     Ibid. 

68.  Creditors,  taking  under  a  conveyance, 
fraudulent  under  the  bankrupt  act.  are  not  to  be 
treated  as  purchasers,  but  as  creditors  claiming 
under  a  defective  title.     Ibid. 

69.  Where  the  petition  set  forth  that  K,  as 
agent  of  B,  paid  to  A,  a  creditor  of  B,  a  cer- 
tain due-bill,  in  order  to  induce  A  to  become 
party  to  a  general  assignment  in  favour  of  B's 
creditors,  which  never  took  effect;  and  B  sub- 
sequently became  a  bankrupt  under  the  act : 
It  was  held,  that  the  payment  of  t-he  due-bill, 
as  set  forth  in  the  petition,  was  not  a  fraudu- 
lent preference  in  contemplation  of  bankruptcy, 
and  that  the  evidence  showed  that  K  did  not  act 
as  agent  of  B ;  and  that  if  he  did,  since  he  con- 
cealed his  agency  from  A,  that  he  was  to  be 
treated  as  to  A.  as  a  purchaser,  and  not  an  agent 
Winsor  v.  Kendall,  3  Story's  C.  C.  R.  507. 

70.  A  creditor  is  nevei  held  to  be  unduly  pre- 
ferred by  a  bankrupt,  unless  he  understands  at 
the  time,  that  he  is  dealing  with  the  bankrupt, 
or  with  his  avowed  agent,  for  security  or  pay- 
ment out  of  the  funds  of  the  bankrupt.     Ibid. 

71.  The  assignee  of  a  bankrupt  has  only  the 
right  of  the  bankrupt,  except  in  cases  of  assign- 
ment or  transfers,  or  agreements  with  one  cre- 
ditor in  fraud  of  the  others.     Ibid. 

2.  Decisions  on  the  Lau-s  of  the  States  of  the  United 
States,  relative  to  Bankruptcy  and  Insolvency. 

72.  A  resident  of  Massachusetts,  having  con- 
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traded  a  debt  there  with  another  citizen  of  the 
same  state,  removed  to  Pennsylvania,  became  a 
resident  there,  and  took  the  benefit  of  the  bank- 
rupt law  of  Pennsylvania.  Query,  Whether  he 
can  plead  his  discharge  to  an  action  brought  for 
the  old  debt.     Emory  v.  Greaiough,  3  Dall.  369. 

73.  Since  the  adoption  of  the  constitution  of 
the  United  States,  a  state  has  authority  to  pass 
a  bankrupt  law.  provided  such  law  does  not  im- 
pair the  obligation  of  contracts,  and  provided 
there  be  no  act  of  congress  in  force  to  establish 
a  uniform  system  of  bankruptcy,  conflicting  with 
such  law.  Slurges  v.  Crowninshieldj  4  Wheat. 
122;  4  Cond.  Rep.  409. 

74.  The  act  of  the  legislature  of  the  state  of 
New  York,  passed  on  3d  of  April,  181],  which 
not  only  liberates  the  person  of  the  debtor,  but 
discharges  him  from  all  liability  for  any  debt 
contracted  previous  to  his  discharge,  on  his  sur- 
rendering his  property  in  the  manner  it  pre- 
scribes, and  so  far  as  it  attempts  to  discharge 
the  contract,  is  a  law  impairing  the  obligation 
of  contracts,  within  the  meaning  of  the  consti- 
tution of  the  United  States,  and  is  not  a  good 
plea  in  bar  of  an  action  brought  upon  such  con- 
tract.    Ibid. 

75.  The  line  of  partition  between  bankrupt 
and  insolvent  laws  is  not  so  distinctly  marked, 
as  to  enable  any  person  to  say  with  positive  pre- 
cision, what  belongs  exclusively  to  the  one,  and 
not  to  the  other  class  of  laws.     Ibid. 

76.  A  bankrupt  law  may  contain  the  regula- 
tions which  are  generally  found  in  insolvent 
laws:  and  an  insolvent  law  may  contain  those 
which  are  common  to  a  bankrupt  law.     Ibid. 

77.  The  right  of  the  states  of  the  United 
States  to  pass  bankrupt  laws,  is  not  e.xtinguished 
by  the  enactment  of  a  uniform  bankrupt  law 
throughout  the  Union,  by  congress ;  it  is  only 
suspended.  The  repeal  of  that  law  cannot  confer 
the  power  on  the  states,  but  it  removes  a  dis- 
ability to  its  exercise,  which  was  created  by  the 
act  of  congress.     Ibid. 

78.  Wherever  the  terms  on  which  a  power  is 
granted  by  the  constitution  to  conj^ress,  or  wher- 
ever the  nature  of  the  power  itself  requires  that 
it  should  be  exercised  exclusively  by  congress, 
the  subject  is  as  exclusively  taken  away  from 
the  state  legislatures,  as  if  they  had  expressly 
been  forbidden  to  act  upon  it.     Ibid. 

t  79.  The  power  granted  to  congress,  of  estab- 
lishing uniform  laws  on  the  subject  of  bank- 
ruptcies, is  not  of  this  description.     Ibid. 

80.  Although  the  states  may,  until  that  power 
is  exercised  by  congress,  pass  laws  concerning 
bankrupts,  yet  they  cannot,  constitutionally,  in- 
troduce into  such  laws  a  clause  which  discharges 
the  obligations  the  bankrupt  has  entered  into. 
Impri-sonment  of  the  debtor  is  no  part  of  the 
contract,  and  he  maybe  released  from  imprison- 
ment without  impairing  its  obligation.     Ibid. 

81.  The  sixty-first  section  of  the  act  of  con- 
gress of  1800,  ch.  173,  for  establishing  a  uniform 
system  of  bankruptcy,  does  not  confirm  state  in- 
solvent laws  containing  a  provision  impairing  the 
obligation  of  contracts,  but  merely  leaves  them 
to  operate,  so  far  as  constitutionally  they  may, 


unaffected  by  the  act  of  congress,  except  where 
they  may  apply  to  individual  cases.     Ibid. 

82.  An  act  of  a  state  legislature,  which  dis- 
charges a  debtor  from  all  liability  for  debts  con- 
tracted previous  to  his  discharge,  on  his  sur- 
rendering his  property  for  the  benefit  of  his 
creditors,  is  a  law  impairing  the  obligation  of 
contracts  within  the  meaning  of  the  constitution 
of  the  United  State.s,  so  far  as  it  attempts  to 
discharge  the  contract ;  and  it  makes  no  differ- 
ence, in  such  a  case,  that  the  suit  was  brought 
in  a  state  court  of  the  state  of  which  both  the 
parties  were  citizens,  where  the  contract  was 
made,  and  the  discharge  was  obtained,  and 
where  they  continued  to  reside  until  the  suit 
was  brought.  Farmers^  and  Mechanics^  Bank  v. 
Smith,  6  Wheat.  131 ;  5  Cond.  Rep.  35. 

83.' The  states  of  the  United  States  have  a 
right  to  pass  bankrupt  laws,  notwithstanding 
the  power  granted  to  the  general  government  by 
the  constitution,  to  establish  a  uniform  system 
of  bankruptcy.  Adams  v.  Storey,  1  Paine's  C. 
C.  R.  97. 

84.  The  act  of  April  3,  IS  11,  passed  by  the 
legislature  of  New  York,  is  an  insolvent  law,  and 
not  a  bankrupt  law.     Ibid. 

85.  The  discharge  of  a  citizen  from  his  debts, 
under  the  insolvent  laws  of  Rhode  Island,  is  no 
discharge  of  a  contract  made,  and  to  be  exe- 
cuted, in  a  foreign  country.  The  law  of  the 
place  where  a  contract  is  made,  is  to  govern  as 
to  its  validity,  nature,  and  construction  :  but  the 
remedy  in  such  contract  is  to  be  pursued  accord- 
ing to  the  law  of  the  place  where  the  contract 
is  made.  Van  Rcimsdyk  v.  Kaneh  Exh\,  1  Gal- 
iis.  C.  C.  R.  371. 

86.  A  state  legislature  cannot,  by  an  in- 
solvent law,  suspend  process  in  the  courts  of  the 
United  States,  as  to  the  citizens  of  the  state. 
Babcock  v.  Weston,  1  Gallis.  C.  C.  R.  168. 

87.  It  would  appear  that  but  for  the  provisions 
of  the  constitution  of  the  United  States,  a  dis- 
charge from  a  debt  by  the  insolvent  laws  of  the 
state  where  the  contract  is  made,  and  of  which 
both  parties  are  citizens,  is  good  everywhere. 
Ibid. 

88.  The  insolvent  act  of  Rhode  Island  ex- 
tends to  discharge  the  party  from  debts  and 
contracts  not  yet  due ;  and  the  bar  created 
thereby  applies  to  the  debt  or  contract,  in 
whatever  court  it  is  sued.  Shciffclin  v.  Wheaton, 
1  Gallis.  C.  C.R.  441. 

89.  The  plaintiff  below,  a  citizen  of  the  state 
of  Kentucky,  instituted  a  suit  against  the  defend- 
ant, a  citizen  of  Louisiana,  for  the  recovery  of  a 
debt  incurred  in  1808,  and  the  defendant  pleaded 
his  discharge  by  the  bankrupt  law  of  Louisi^.na, 
in  1811;  under  which,- according  to  the  pro- 
visions of  the  law,  "as  well  his  person  as  his 
future  effects,"  were  for  ever  dischartrcd  '-'from 
all  the  claims  of  his  creditors."  Under  this 
law,  the  plaintiir,  whose  debt  was  specified  in 
the  list  of  the  defendant's  creditors,  received  a 
diviilend  of  ten  per  cent,  on  his  debt,  declared 
by  the  assignees  of  the  defendant.  Held,  that 
the  plaintiff,  by  voluntarily  makisg  himself  a 
party  to  those  proceedings,  abandoned  his  extra- 
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territorial  immunity  from  the  operation  of  the 
bankrupt  law  of  Louisiana;  and  was  bound  by 
that  law  to  the  same  extent  to  which  the 
citizens  of  Louisiana  were  bound.  Clay  v.  Smiths 
1  Peters,  411. 

90.  The  judges  of  the  supreme  court,  who 
were  in  the  minorhy  of  the  court  upon  the 
general  question  as  to  the  constitutionality  of 
state  insolvent  laws,  concurred  in  the  opinion  of 
Mr.  Justice  Johnson,  in  the  case  of  Ogden  v. 
Saunders.  12  Wheat.  213.  The  opinion  is,  there- 
fore, to  be  deemed  the  opinion  of  the  other 
judges,  who  assented  to  that  judgment.  What- 
ever principles  are  established  in  that  opinion, 
are  to  be  considered  no  longer  open  for  contro- 
vers}-.  but  the  settled  law  of  the  court.  Boyle  v. 
Zacharie  et  ah,  6  Peters,  348. 

91.  The  effect  of  a  discharge  under  an  in- 
solvent law  of  a  state,  is  at  rest,  so  far  as  it  de- 
pends on  the  antecedent  decisions  made  by  the 
supreme  court.  The  ultimate  opinion  delivered 
by  Mr.  Justice  Johnson,  in  the  case  of  Ogden  v. 
Saunders,  12  Wheat.  213,  258,  was  concurred  in 
and  adopted  by  the  three  judges  who  were  in 
the  minority  on  the  general  question  of  the  con- 
stitulionality  of  state  insolvent  laws.  So  far  then, 
as  decisions  upon  the  subject  of  state  insolvent 
laws  have  been  made  by  the  supreme  court, 
they  are  to  be  deemed  final  and  conclusive. 
Ibiil.  G3.5. 

92.  The  assignment  under  the  insolvent  law 
of  Rhode  Island,  could  only  take  effect  from  the 
time  it  was  made.  Until  the  court,  in  the  ex- 
ercise of  their  judgment,  determine  that  the  ap- 
plicant is  entitled  to  the  benefit  of  the  law,  and 
in  pursuance  of  its  requisitions  he  assigns  his 
property,  the  proceedings  are  inchoate,  and  do 
not  relieve  the  party.  It  is  the  transfer  which 
vests  in  the  assignee  the  property  of  the  in- 
solvent for  the  benefit  of  his  creditors,  [f  be- 
fore the  judgment  of  the  court  the  petitioner  fail 
to  prosecute  his  petition,  or  discontinue  it,  his 
person  and  property  are  liable  to  execution  as 
though  he  had  not  applied  for  the  benefit  of  the 
law.  And  if.  after  the  judgment  of  the  court, 
he  fail  to  assign  his  property,  it  will  be  liable  to 
be  taken  by  his  creditors  on  execution.  Hunter  v. 
The  U.  S.,  5  Peters,  173. 

93.  The  property  placed  on  the  inventory  of 
an  insolvent,  may  be  protected  from  execution 
while  he  prosecutes  his  petition  ;  but  this  cannot 
exclude  the  claim  of  a  creditor  who  obtains  a 
judgment  before  assignment.     Ihid. 

94.  The  legislature  of  Ohio  possessed  full 
constitutional  authority  to  pa.ss  laws  whereby 
insolvent  debtors  should  be  released  or  pro- 
tected from  arrest  or  imprsonment  of  their  per- 
sons, on  anv  action  for  any  debt  or  demand  due 
by  them.  The  right  to  imprison  constitutes  no 
part  of  the  contract  ;  and  a  discharge  of  the  per- 
son of  the  party  from  imprisonment,  does  not 
impair  ihe  obligation  of  the  contract,  but  leaves 
it  in  full  force  against  his  propeity  and  effects. 
Beers  v.  Hatighton,  9  Peters,  329. 

9.5.  A  state  bankrupt  or  insolvent  law,  which 
not  only  liberates  the  person  of  the  debtor,  but 
discharges  him  from  all  liability  for  the  debt,  so 
far  as  it  attempts  to  discharge  the  contract,  is 


repugnant  to  the  constitution  of  the  United 
States,  and  it  makes  no  difference  whether  the 
law  was  passed  before  or  after  the  debt  was 
contracted.  McMillan  v.  3I'Ncill,  4  Wheat.  209 ; 
4  Cond.  Rep.  424. 

96.  A  bankrupt  or  insolvent  law  of  any  state, 
which  discharges  both  the  person  of  the  debtor 
and  his  acquisitions  of  property,  is  not  "a  law 
impairing  the  obligation  of  contracts,"'  so  far  as 
respects  debts  contracted  subsequent  to  the  pass- 
age of  such  a  law,  in  those  cases  where  the 
contract  was  made  between  citizens  of  the  state 
under  whose  laws  the  discharge  was  granted, 
and  in  whose  courts  the  discharge  may  be 
pleaded.  Ogden  v.  Saunders,  12  Wheat.  213; 
6  Cond.  Rep.  523. 

97.  The  power  given  to  congress  by  the  con- 
stitution, "to  establish  uniform  laws  on  the  sub- 
ject of  bankruptcies  throughout  the  United 
States,"  does  not  exclude  the  right  of  the  states 
to  legislate  on  the  same  subject,  except  when 
the  power  is  actually  exercised  by  congress,  and 
the  state  laws  are  in  conflict  with  those  of  con- 
gress.    Ibid. 

98.  But  where,  in  the  exercise  of  that  power, 
the  states  pass  beyond  their  own  limits,  and  the 
rights  of  their  own  citizens,  and  act  upon  the  citi- 
zens of  other  states,  there  arises  a  conflict  of 
sovereign  power,  and  a  collision  with  the  judicial 
powers  granted  to  the  United  States,  which 
renders  the  exercise  of  such  a  power  incompati- 
ble with  the  rights  of  other  states,  and  with  the 
constitution  of  the  United  States.     Ibid. 

99.  Every  bankrupt  or  insolvent  systena  in  the 
world  must  partake  of  the  character  of  a  judicial 
investigation.  Parties  whose  rights  are  afl'ected 
are  entitled  to  a  hearing.  Hence,  every  bankrupt 
or  insolvent  system  professes  to  summon  the 
creditors  before  some  tribunal,  to  show  cause 
against  granting  a  discharge  to  the  bankrupt. 
But  on  what  principle  can  a  citizen  of  another 
state  be  forced  into  the  courts  of  a  state  for  this 
investigation  ?  The  judgment  to  be  passed  is  to 
prostrate  his  rights;  and  on  the  subject  of  those 
ri"-hts,  the  constitution  exempts  him  from  the 
jurisdiction  of  the  state  tribunals,  without  regard 
to  the  place  where  the  contract  may  originate. 
In  the  only  tribunal  to  which  he  owes  allegiance, 
the  state  insolvent  law  cannot  be  carried  into 
effect ;  they  have  a  law  of  their  own  on  the  .sub- 
ject, and  a  certificate  of  discharge  under  any 
other  law  would  not  be  acknowledged  as  valid 
even  in  the  courts  of  the  state  in  which  the  court 
of  the  United  States  that  grants  it  is  held .  Where 
is  the  reciprocity  ?  Where  the  reason  upon  which 
the  state  courts  can  thus  exercise  a  power  over 
the  suitors  of  that  court,  when  that  court  possesses 
no  such  power  over  the  suitors  of  the  state  courts? 
Ibid. 

100.  A  discharge  from  the  debt  under  the 
bankrupt  law  of  the  place  of  the  contract  is  good 
in  every  other  place,  when  pleaded  as  an  extinc- 
tion of  the  debt;  but  a  like  discharge,  under  the 
laws  of  any  place  where  the  contract  wa.s  not . 
made,  cannot  be  so  pleaded  in  the  tribunals  ot 
any  other  nation.  Le  Roy  v.  Crowninshield,  2 
Mason.  151.  i      i- 

101.' Where   the   insolvent  laws  merely  dis- 
2d 
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charge  the  person,  leaving  the  effectS;  future  as 
well  as  present,  liable  for  the  debts,  the  dis- 
charge cannot  be  pleaded  as  a  bar  to  any  action 
in  a  foreign  court,  because  there  is  not  a  total, 
but  a  partial  extinction  of  the  remedy.  But 
where  the  effects  as  well  as  person  are  dis- 
charged, as  in  cases  of  bankrupt  laws,  there  the 
discharge  is  held  a  universal  bar ;  and  the  rea- 
son is,  that  it  extinguishes  all  remedy  of  every 
kind,  and  consequently,  in  a  legal  and  exact 
sense,  all  right.     Ibid. 

102.  Action  was  brought  on  a  bill  of  e.vchange, 
drawn  10th  of  May,  18il,  by  the  plaintiff,  at  St. 
Barts,  on  himself,  in  Philadelphia,  and  by  him 
accepted,  and  afterwards  regularly  protested  for 
non-payment.  The  defendant  claimed  to  be  dis- 
charged from  this  debt,  by  a  law  of  the  state  of 
Pennsylvania,  passed  13th  of  March,  1812,  un- 
der which  he  had  received  a  certificate,  having 
conformed  to  the  provisions  of  the  law;  and 
which  law  declares,  that  the  certificate  shall 
discharge  such  insolvent  from  all  debts  and  de- 
mands due  from  him,  or  for  which  he  was  liable 
at  the  date  of  such  certificate;  and  also  from  all 
contracts  originating  before  the  said  date,  though 
payable  afterwards.  Held,  That  the  law  of  Penn- 
sylvania of  the  13th  of  March,  1812,  is  unconsti- 
tutional, because  it  impairs  the  obligation  of  a 
contract;  and  because  congress  have  exclusively 
the  power  to  pass  a  bankrupt  law.  Golden  v. 
Prince,  3  Wash.  C.  C.  R.  313. 

103.  The  existence  of  a  power  in  the  states  to 
pass  bankrupt  laws  is  not  incompatible  with  the 
powers  delegated  to  congress  for  that  purpose. 
The  exercise  of  the  power  of  the  states  would 
be  suspended  by  its  exercise  by  congress,  and 
all  state  laws  previously  passed  would  be  re- 
pealed by  the  passage  of  a  bankrupt  law  by  con- 
gress.    Adams  v.  Storey,  Paine's  C.  C.  R.  79. 

104.  The  provision  of  the  constitution  of  the 
United  States,  that  ''no  state  shall  pass  any  law 
impairing  the  obligation  of  contracts,"  does  not 
apply  to  state  insolvent  laws.     Ibid. 

105.  The  defendant,  while  residing  at  Boston, 
Massachusetts,  where  the  plaintiff  resided,  gave 
to  the  plaintiff  several  promissory  notes,  and 
afterwards  removed  to  New  York.  He  was  dis- 
charged in  New  York,  by  the  insolvent  laws  of 
that  state,  passed  after  the  making  of  the  notes. 
Held,  his  discharge  was  a  good  bar  to  the  action. 

.  Ibid. 

106.  The  defendant  had  been  discharged  by 
the  insolvent  laws  of  the  state  of  Pennsylvania, 
from  a  debt  contracted  in  the  state;  the  court 
discharged  him  on  common  bail.  Read  v.  Chap- 
mai^  1  Peters'  C.  C.  R.  404. 

107.  The  court  refused  to  quash  a  writ  of 
capias  issued  against  the  defendant  for  a  debt 
contracted  in  the  state,  he  having  been  dis- 
charged by  the  insolvent  law;  the  proper  relief 
is  to  discharge  the  defendant  on  common  bail. 
Ibid. 

108.  On  a  rule  to  show  cau.se  why  the  de- 
fendant should  not  be  discharged  on  common 
bail,  he  having  been  discharged  under  the  in- 
solvent laws  of  the  state  of  Pennsylvania,  evi- 
dence to  show  tliat  the  discharge  had  been 
unfairly  and    fraudnlenlly  obtained,  cannot   bo 


given.     Campbell  et  al.  v.  Claudius,  1  Peters'  C. 
C.  R.  484. 

109.  Where  the  debt  has  been  contracted  and 
made  payable  out  of  the  state,  the  circuit  court 
will  not  discharge,  on  common  bail,  a  defendant 
arrested  for  such  debt,  notwithstanding  his  dis- 
charge by  the  insolvent  laws  of  the  state  in  which 
such  action  is  brought.     Ibid. 

110.  The  plaintiff  sold  to  the  defendant  certam 
goods  in  Philadelphia,  and  at  the  same  time  de- 
livered to  him  other  goods  to  be  disposed  of  at 
Havana,  pn  account  of  the  plaintiff.  The  de- 
fendant took  all  the  goods  to  Havana,  and  there 
pledged  them  as  a  security  for  money  advanced 
to  him.  On  his  return  to  Philadelphia,  this  suit 
was  commenced  against  him.  This  action  was 
on  the  case,  but  no  declaration  was  filed.  So  it 
stood  when  a  judgment  was  entered  generally: 
afterward.*,  by  an  agreement  between  the  par- 
ties, the  judgment  was  confessed  on  the  record 
to  be  for  a  certain  sum,  and  notes  were  taken 
for  the  amount,  payable  at  distant  periods,  and 
execution  stayed  accordingly.  After  these  ar- 
rangements were  made,  the  defendant  was  duly 
discharged  by  the  insolvent  laws  of  Pennsylva- 
nia; and  after  his  discharge,  the  plaintiff  filed 
his  declaration  in  the  suit  in  trover,  and  charged 
the  defendant  with  a  tortious  conversion  to  his 
own  use,  of  the  goods  in  both  invoices.  The 
alleged  tort  was  the  pledging  of  the  goods  at 
Havana.  By  the  court : — If,  on  these  facts,  the 
plaintiff  had  originally  an  election  to  bring  his 
suit  on  the  contracts,  or  for  a  tort,  yet,  as  it 
clearly  appears  by  the  whole  course  of  proceed- 
ing, that  he  had  proceeded  upon  the  contracts, 
he  cannot,  by  filing,  under  these  circumstances, 
a  declaration  in  trover,  turn  his  suit  into  one  for 
a  tort.  The  contract  and  promises  having  been 
made  in  Philadelphia,  by  persons  resident  here, 
and  to  be  executed  here,  the  rule  for  the  exone- 
retur.  the  defendant  having  been  discharged  by 
the  insolvent  law  of  Pennsylvania,  was  made 
absolute.  Thibault  v.  De  Basavilbaso,  1  Baldwin's 
C.  C.  R.  14. 

111.  A  discharge  of  a  debtor  under  the  insol- 
vent law  of  Pennsylvania,  does  not  protect  him 
from  arrest  by  a  citizen  of  New  York,  for  a  debt 
payable  in  New  York,  or  to  a  citizen  of  that 
state.  Woodkull  et  al.  v.  Wasner,  1  Baldwin's  C. 
C.  R.  299. 

112.  Insolvent  laws  of  a  state  have  no  effect 
beyond  the  limits  thereof.     Ibid.  300. 

1 13.  A  state  may  pass  a  bankrupt  law,  if  there 
IS  no  act  of  congress  in  force  establishing  a 
uniform  system  of  bankruptcy,  and  it  does  not 
impair  the  obligation  of  a  contract.     Ibid.  297. 

114.  State  laws,  discharging  a  por.son  from  his 
liabihtyon  contracts  made  previously  to  the  law, 
are  unconstitutional  and  void.     Ibid. 

115.  It  makes  no  difference  whcihor  the  par- 
ties are  citizens  of  the  same  or  of  different  states. 
Ibid.  298. 

116.  The  law  is  the  same,  whether  the  suit  on 
the  contract  is  in  a  state  court  or  a  court  of  the 
United  States.     Ibid.  300. 

117.  A  contract  may  be  discharged  by  a  state 
law  enacted  before  the  contract  was  made.  Ibid. 
295. 
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118.  The  discharge  of  the  person  from  impri- 
sonment by  a  state  law  is  valid,  as  imprisonment 
is  a  remedy  to  enforce  the  contract,  but  not  a 
part  of  its  obligation.     Ibid.  297. 

119.  If  the  creditor  makes  himself  a  party  to 
the  proceedings,  in  a  state  court,  on  the  discharge 
of  the  debtor  under  a  state  law,  discharging  both 
the  per.son  and  property  of  the  debtor,  the  dis- 
charge is  valid  as  against  him.     Ibid.  301. 

3.  Foreign  Bankrupt  Latvs. 

120.  The  bankrupt  law  of  a  foreign  country 
cannot  operate  a  legal  transfer  of  property  in  this 
country.  Harrison  v.  Sterry  ct  al.,  5  Cranch,  289; 
2  Cond.  Rep.  260. 

121.  A  discharge  under  a  foreign  bankrupt 
law  is  no  bar  to  an  action  in  the  courts  of  this 
country.  M'MiUan  v.  McNeill,  4  Wheat.  209: 
4  Cond.  Rep.  424. 

122.  The  assignees  of  a  bankrupt  in  England 
cannot  maintain  an  action  at  law  in  their  own 
name,  against  a  debtor  of  the  bankrupt  in  Vir- 
ginia; and  the  action  is  only  maintainable  in  the 
name  of  the  bankrupt  himself.  Though  the  right 
to  personal  property  may  be  regulated  by  the 
laws  of  the  domicil,  as  in  the  case  of  the  bank- 
rupt laws  of  England,  and  though  the  equitable 
rights  of  the  assignees  acquired  under  those  laws 
will  be  respected  in  our  courts,  yet  the  right  of 
action  must  be  regulated  by  the  law  of  the  forum 
in  which  the  suit  is  brought :  and  the  transfer 
of  a  bankrupt's  efTects  in  England  being  an  as- 
signment merely  by  operation  of  law.  and  not  by 
the  act  of  the  party,  is  not  such  an  assignment 
of  the  legal  title  to  the  assignees  as  will  enable 
them  to  maintain  an  action  in  their  own  name 
in  the  courts  of  Virginia.  Blane  v.  Drummond^ 
1  Brockenb.  C.  C.  R.  62. 

123.  A  debt  contracted  in  one  cotfntry  cannot 
be  discharged  by  the  bankrupt  laws  of  another 
country.  Green  v.  Sarmiento,  1  Peters'  C.  C. 
R.  74. 

124.  A  discharge  by  the  bankrupt  law  of  a 
foreign  country  does  not  operate  to  pass  the  pro- 
perty in  Pennsylvania,  or  discharge  the  person 
of  a  debtor  here.  Ogden  et  al.  v.  Gillingham  et  al., 
1  Baldwin's  C.  C.  R.  46. 


BARRATRY. 

1.  Where  the  general  owner  of  a  ship  retains 
the  pos.«ession,  command,  and  navigation  of  the 
same,  and  contracts  to  carry  a  cargo  on  freight 
for  the  voyage,  the  charterparty  is  to  be  consi- 
dered as  a  mere  affreightment,  sounding  in  co- 
venant ;  and  the  freighter  is  not  clothed  with  the 
character  of  legal  responsibility  of  ownership. 
In  such  a  case,  the  general  owner  is  also  owner 
for  the  voyage.  Consequently,  if  he  be  master 
of  the  vessel,  he  is  incapable  of  committing  bar- 
ratry. Marcardier  v.  Tke  Chesapeake  Ins.  Co.,  8 
Cranch,  39;  3  Cond.  Rep.  20. 

2.  Barratry  is  an  act  committed  by  the  master 
or  mariners  of  a  ship,  for  some  unlawful  or 
fraudulent  purpose,  contrary  to  their  duty  to  their 
owner,  whereby  the  latter  sustains  an  injury. 
Ibid. 


3.  To  constitute  barratry,  the  act  must  be 
fraudulent,  and  to  the  prejudice  of  the  owners. 
If  fraudulent,  it  is  of  course  a  criminal  violation 
of  the  duty  which  the  master  owes  to  his  em- 
ployers :  It  is  not  essential  it  should  be  to  the 
interest  of  the  master;  if  it  be  so,  it  is  evidence 
of  fraud  :  so  is  gross  negligence.  If  the  question 
turn  merely  on  the  fraud,  it  will  always  be  ne- 
cessary to  look  at  the  motive.  If  it  be  to  benefit 
the  owner,  it  is  an  honest  though  mistaken  one, 
and  the  act  cannot  be  called  barratry.  The  case 
of  a  wilful  deviation,  for  the  benefit  of  the  owner, 
is  an  example  which  tests  the  truth  of  the  prin- 
ciple ;  for  if  it  were  made  for  the  benefit  of  the 
marter,  it  would  be  barratry.  Dederer  v.  Dela- 
ware Ins.  Co.,  2  Wash.  C.  C.  R.  61. 

4.  The  steamboat  Lioness  was  insured  on  her 
voyage  on  the  western  waters,  particularly  from 
New  Orleans  to  Natchitoches  on  the  Red"  river, 
and  elsewhere,  '-the  Missouri  and  Upper  Mis- 
souri e.vcepted,"  for  twelve  months.  One  of  the 
perils  insured  against  was  "  fire."  The  vessel 
was  lost  by  the  e.xplosion  of  gunpowder.  By  the 
court — A  loss  by  fire,  where  the  fire  was  directly 
and  immediately  caused  by  the  barratry  of  the 
master  and  crew,  as  the  efficient  agents  when 
the  fire  was  communicated;  and  occasioned  by 
the  direct  act  and  agency  of  the  master  and 
crew,  intentionally  done  from  a  barratrous  pur- 
pose, is  not  a  loss  within  the  policy,  if  barratry 
is  not  insured  against.  Waters  v.  The  Merchants' 
Louisville  Ins.  Co.,  11  Peters,  213. 

5.  If  the  master  or  crew  should  barratrously 
bore  holes  in  the  bottom  of  a  vessel,  and  she 
should  thereby  be  filled  with  water  and  sink, 
the  loss  would  probably  be  deemed  a  loss  by 
barratry,  and  not  by  the  peril  of  the  seas  or  of 
rivers,  though  the  water  should  co-operate  in 
producing  the  sinking.     Ibid. 

6.  All  the  definitions  in  the  English  or  Ame- 
rican authorities  agree  as  to  the  definition  of 
barratry,  to  wit :  that  fraud  must  be  a  constituent 
in  the  act  of  barratry.  The  question  seems  to  be 
between  "dolus  and  culpa,"  which  of  those  two 
words  best  conveys  the  sense  of  the  law.  The 
Patapsco  Lis.  Co.  v.  Coulter,  3  Peters,  230. 

7.  The  British  courts  have  adopted  the  safe 
and  legal  rule,  in  deciding  that  where  the  policy 
covers  the  risk  of  barratry,  and  fire  is  the  pro.xi- 
mate  cause  of  the  loss,  they  will  not  sustain  the 
defence  that  negligence  was  the  remote  cause, 
and  will  hold  the  assurers  liable  for  the  loss 
Ibid.  236. 

8.  The  rule  that  a  loss,  the  proximate  cause 
of  which  is  a  peril  insured  against,  is  a  loss  with- 
in the  policy,  although  the  remote  cause  may 
be  negligence  of  the  master  or  mariners,  has 
been  affirmed  in  several  successive  cases  in  the 
English  courts.     Ibid.  237. 

9.  To  entitle  the  plaintiff  to  recover  in  an  ac- 
tion on  a  policy  of  insurance,  the  loss  must  be 
occasioned  by  one  of  the  perils  insured  against. 
The  insured  cannot  recover  for  a  loss  by  barratry 
unless  the  barratry  produced  the  loss;  but  it  is 
immaterial  whether  the  loss  so  produced  occurred 
during  the  continuance  of  the  barratry  or  after 
wards.  Swan  v.  The  Union  Ins.  Co.  of  Maryland, 
3  Wheat.  168 ;  4  Cond.  Rep.  221. 
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BASTARDY  AND  ILLEGITIMACY. 

1.  The  19th  section  of  the  act  of  the  legisla- 
ture of  the  state  of  Virginia,  passed  in  1785,  and 
which  took  effect  on  the  1st  day  of  January,  1787, 
declared,  that  "  where  a  man,  having  by  a  woman 
one  or  more  children,  shall  afterwards  intermarry 
with  such  woman,  such  child  or  children,  if  re- 
cognised by  him,  shall  be  thereby  legitimated." 
This  act  was  not  retrospective  in  operation,  so  as 
to  legitimate  a  child  born  before  the  passage  of 
the  act  in  1785,  and  whose  father  had  died  in 
1776,  before  the  passage  of  the  act ;  although  in 
h'.s  will  he  had  devised  the  whole  of  his  property 
to  his  children  and  his  wife,  describing  the  chil- 
dren as  his,  and  those  of  his  wife.  One  of  the 
children  with  whom  his  wife  was  pregnant  when 
he  had  married  her,  while  in  his  minority,  ob- 
tained a  warrant  from  the  state  of  Virginia,  for 
the  military  lands  to  which  his  father  was  en- 
titled, and  died  during  minority  without  heirs, 
and  without  locating  the  warrant.  His  mother 
had  died  before  him.  The  court  held,  that  the 
children  born  before  the  marriage,  and  before 
1776,  were  not  made  legitimate  by  the  act  of 
1785,  and  capable  of  taking  the  land,  as  the 
heirs  of  the  son,  born  after  the  marriage.  The 
land  obtained  under  the  military  warrant  was 
claimed  by  the  parental  uncle  of  the  son,  born 
after  the  marriage;  and  this  claim  was  consi- 
dered valid  as  against  the  illegitimate  offspring 
of  the  grantor.  Stevensoii^s  Heirs  v.  Sullivant,  5 
Wheal.  207;  4  Cond.  Rep.  636. 

2.  There  can  be  no  doubt  but  that  the  section 
applied  to  bastardy  in  esse,  at  the  time  the  law 
came  into  operation,  as  well  as  to  those  who 
might  be  thereafter  born.  But  it  would  give  the 
law  a  retrospective  character,  to  construe  it  to 
apply  to  persons  born  before  its  passage,  and  not 
recognised  by  the  father  after  it  came  into  ope- 
ration.    Ibid. 

3.  The  object  of  the  legislature  would  seem 
to  have  been,  in  the  eighteenth  section  of  the 
law,  to  remove  the  impediment  to  the  transmis- 
sion of  inheritable  blood  from  the  bastard  in  the 
descending  line,  and  to  give  him  a  capacity  to 
inherit  in  the  ascending  line,  and  through  his 
mother.  But  although  her  bastard  children  are, 
in  these  respects,  quasi  legitimate,  they  are 
neveilheless,  in  all  other  respects,  bastards,  and 
as  such  they  have  and  can  have  neither  father, 
trothers,   nor  sisters.     Ibid. 

4.  The  presumption  of  law  is  in  favour  of  the 
legitimacy  of  a  child  born  in  wedlock  ;  but  this 
presumption  may  be  rebutted  by  other  testi- 
mony. It  is  true,  that  a  mere  probability  of 
non-a<cess  by  the  husband,  is  not  sufffcicnt  to 
repel  the  presumption  ;  but  it  is  not  necessary 
for  the  party  objecting  to  the  legitimacy,  to 
prove  that  non-access  was  impossible.  If  the 
evidence  places  the  non-access  beyond  all 
reasonable  doubt,  it  is  suflicient  to  repel  the 
presumption  of  legitimacy.  Stcgcd  ct  al.  v. 
StegaPs  Adm'r.  et  al.,  2  Brockenb.  C.  C.  R.  256. 

5.  If  a  man  marries  a  woman  in  such  an  ad- 
vanced state  of  prcgnacy  that  the  situation  of 
his  wife  must  have  been  known  to  him,  it  must 


afterwards  born,  as  his  own  :  any  conduct  of  the 
husband  after  the  birth,  indicating  a  belief  ihat 
the  child  is  his,  is  decisive.  But  if  the  marriage 
takes  place  where  the  pregiiacy  is  probably 
unknown,  where  the  acquaintance  between  the 
parties,  most  probably,  commenced  too  late  for 
the  husband,  according  to  the  laws  of  gestation, 
to  be  the  father  of  the  child  afterwards  born  ; 
where  the  common  opinion  of  the  neighbourhood 
assigns  the  child  to  another  man;  when  the  boy 
grows  up,  not  in  the  house  of  the  husband  of  the 
woman,  nor  looking  on  him  as  a  father,  nor 
being  considered  as  a  son,  the  reputation  of  the 
woman  is  not  good ;  these  are  all  circumstances 
which  go  strongly  to  repel  the  presumption  of 
legitimacy.  A  court  of  equity  should  direct  an 
issue  to  try  the  fact  of  legitimacy,  where  such 
circumstances  as  above  narrated,  are  supported 
by  the  depositions  in  the  cause.     Ibid. 

6.  The  unsworn  declarations  of  the  mother, 
that  her  son,  born  six  months  after  marriage,  is 
the  son  of  another  man,  are  not  admissible  to 
prove  his  illegitimacy  ;  and,  a  fortiori,  the  de- 
clarations of  that  man  are  not  admissible.  If 
their  evidence  is  proper,  their  deposhions  should 
have  been  taken.     Ibid. 

7.  The  general  report  of  the  neighbourhood 
on  the  question  of  legitimacy,  is  not  to  be  dis- 
regarded ;  but  its  weight  depends  on  ihe  circum- 
stances of  the  case,  on  the  remoteness  of  the 
time  when  the  fact  occurred,  and  the  difliculty 
of  producing  any  positive  evidence  respecting  it. 
Ibid. 


BILLS  OF  CREDIT. 

1,  In  its  Enlarged,  and  perhaps  literal  sense, 
the  term  -bill  of  credit,"  may  comprehend  any 
instrument  by  which  a  slate  engages  to  pay 
money  at  a  future  day  ;  thus  including  a  certifi- 
cate given  for  money  borrowed.  But  the  lan- 
guage of  the  constitution  itself,  and  the  mischief 
to  be  prevented,  equally  limit  the  interpretation 
of  the  terms.  The  word  '-emit"  is  never  em- 
ployed in  desciibing  those  contracts,  by  which  a 
state  binds  itself  to  pay  money  at  a  future  day 
for  services  actually  received,  or  for  money 
borrowed  for  present  use.  Nor  are  instruments 
executed  for  such  purposes,  in  common  Ian 
guage,  denominated  '-'bills  of  credit."  "To 
emit  bills  of  credit,"  conveys  to  the  mind  the 
idea  of  issuing  paper  intended  to  circulate 
through  the  community,  for  its  ordinary  pur- 
poses, as  money  ;  which  paper  is  redeemable  at 
a  future  day.  This  is  the  sense  in  which  the 
terms  hav(>  always  beei\  understood.  Craig  et 
al.  V.  The  Slate  of  Missouri,  4  Peters,  431. 

2.  The  conslilntion  considers  the  emission 
of  bills  of  credit,  and  the  enactment  of  tender 
laws,  as  distinct  operatioirs,  independent  of  each 
other,  which  may  be  separately  performed. 
Both  are  forbidden.  To  sustain  the  one.  be- 
cause it  is  not  also  the  other ;  to  say  that  bills 
of  credit  may  be  emitted,  if  they  be  not  made 
a  tender  in  payment  of  debts,  is,  in  effect,  to  ex- 


be   considered   as  a   recognition  of    the  child    punge  that  distinct  independent  prohibition,  and 
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to  read  the  clause,  as  if  it  had  been  entirely 
omitted.     Ibid. 

3.  On  the  27th  of  June,  1821,  the  legislature 
of  the  state  of  Missouri  passed  an  act,  entitled, 
"an  act  for  the  establishment  of  loan  offices;" 
by  the  third  section  of  which,  the  officers  of  the 
treasury  of  the  state,  under  the  direction  of  the 
governor,  were  required  to  issue  certificates 
to  the  amount  of  two  hundred  thousand  dollars, 
of  denominations  not  exceeding  ten  dollars,  nor 
less  than  fifty  cents,  in  the  following  form : 
"  This  certificate  shall  be  receivable  at  the 
treasury  of  any  of  the  loan  offices  in  the  state  of 
Missouri,  in  discharge  of  taxes  or  debts  due  to 
the  state,  for  the  sum  of dollars,  with  in- 
terest for  the  same,  at  the  rate  of  two  per  cen- 
tum per  annum  from  this  date."'  These  certifi- 
cates were  to  be  receivable  at  the  treasurj',  and 
by  tax  gatherers  and  other  public  officers,  in 
payment  of  taxes,  or  moneys  due  or  to  become 
due  to  the  state,  or  to  any  town  or  county 
therein,  and  by  all  officers,  civil  and  military,  in 
the  state,  in  discharge  of  salaries  and  fees  of 
office,  and  in  payment  for  salt  made  at  the  salt 
springs  owned  by  that  state,  and  to  be  afterwards 
leased  by  the  authority  of  the  legislature.  The 
twenty-third  section  of  the  act  pledges  certain 
property  of  the  slate  for  the  redemption  of  these 
certificates ;  and  the  law  authorizes  the  governor 
to  negotiate  a  loan  of  silver  or  gold  for  the  same 
purpose.  A  provision  is  made  in  the  law  for 
the  gradual  withdrawal  of  the  certificates  from 
circulation;  and  all  the  certificates  have  since 
been  redeemed.  The  commissioners  of  the 
loan  offices  were  authorized  to  make  loans  of 
the  certificates  to  citizens  of  the  state,  assigning 
to  each  district  a  proportion  of  the  amount  of  the 
certificates,  to  be  secured  by  mortgage  or  per- 
sonal security;  the  loans  to  bear  interest  not 
exceeding  six  per  cent,  per  annum,  and  the 
loans  on  personal  property  to  be  for  less  than 
two  hundred  dollars.  Held,  that  the  certificates 
issued  under  the  authority  of  the  law  of  Missouri, 
were  '-bills  of  credit;"  and  that  their  emission 
was  prohibited  by  the  constitution  of  the  United 
States,  which  declares  that  no  state  shall  '•'  emit 
bills  of  credit."     Ibid. 

4.  The  term  "bills  of  credit,"  in  its  mer- 
cantile sense,  comprehends  a  great  variety  of 
evidences  of  debt,  which  circulate  in  a  commer- 
cial country.  In  the  early  history  of  banks,  it 
seems  their  notes  were  generally  denominated 
"bills  of  credit;"  but  in  modern  times  they 
have  lost  that  designation,  and  are  either  called 
"bank  bills"  or  "bank  notes."  But  the  inhibi- 
tions of  the  constitution  apply  to  bills  of  credit, 
in  a  limited  sense.  Briscoe  et  al.  v.  The  Bank 
of  the  Commo7iivcalth  of  Kentucky,  11  Peters,  258. 

5.  The  definition  of  a  bill  of  credit,  which 
includes  all  classes  of  bills  of  credit  emitted  by 
the  colonies  or  states,  is  a  paper  issued  by  the 
sovereign  power,  containing  a  pledge  of  its  faith, 
and  designed  to  circulate  as  money.     Ibid. 

6.  A  state  cannot  emit  bills  of  credit,  or.  in 
other  words,  it  cannot  issue  that  description  of 
paper  to  answer  the  purposes  of  currency,  which 
was  denominated,  before  the  adoption  of  the 
constitution,  "  bills  of  credit."     But  a  state  may 
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grant  acts  of  incorporation  for  the  attainment  of 
those  objects  which  are  essential  to  the  inte- 
rests of  society.  This  power  is  incident  to  sove- 
reignty, and  there  is  no  limitation  on  its  exercise 
by  the  states,  in  the  constitution,  in  respect  to 
the  incorporation  of  banks.     Ibid. 

7.  To  constitute  a  bill  of  credit  within  the 
constitution,  it  must  be  issued  by  a  state,  on  the 
faith  of  a  state,  and  designed  to  circulate  as 
money.  It  must  be  a  paper  which  circulates  on 
the  credit  of  the  state,  and  so  received  and 
used  in  the  ordinarj-  business  of  life.  The  in-* 
dividual  or  committee  who  issues  it,  must  have 
power  to  bind  the  state ;  they  must  act  as  agents, 
and  of  course  not  incur  any  personal  responsi- 
bility, nor  impart,  as  individuals,  any  credit  to 
the  paper.  These  are  the  leading  characteristics 
of  a  bill  of  credit;  which  a  state  cannot  emit. 
Ibid. 

8.  When  a  state  emits  bills  of  credit,  the 
amount  to  be  issued  is  fixed  by  law ;  as  also  the 
fund  out  of  which  they  are  to  be  paid,  if  any 
fund  be  pledged  for  their  redemption ;  and  they 
are  issued  on  the  credit  of  the  state,  which  in 
some  form  appears  on  the  face  of  the  notes,  or 
by  the  signature  of  the  person  who  issues  them. 
Ibid. 


BILL  OF  EXCEPTIONS. 

1.  The  record  contained,  imbodied  in  the  bill 
of  exceptions,  the  whole  of  the  testimony  and 
evidence  ofl^ered  at  the  trial  of  the  cause,  by 
each  party,  in  support  of  the  issue.  It  was  very 
voluminous,  and  as  no  exception  was  taken  to 
its  competency  or  sufficiency,  either  generally 
or  for  any  particular  purpose,  it  is  not  properly 
before  the  supreme  court  for  consideration,  and 
forms  an  expensive  and  unnecessary  burden 
upon  the  record.  The  supreme  court  has  had 
occasion,  in  many  cases,  to  express  its  regret  on 
account  of  irregular  proceedings  of  this  nature. 
There  was  not  the  slightest  necessity  for  putting 
any  portion  of  the  evidence  in  this  case  upon 
the  record  ;  since  the  opinion  of  the  court,  deli- 
vered to  the  jury,  presented  a  general  principle 
of  law,  and  the  application  of  the  evidence  to  it 
was  left  to  the  jury.  Dialogue  v.  Pcnnock  et  al., 
2  Peters,  15. 

2.  The  practice  of  bringing  the  vphole  of  the 
charge  of  the  court,  delivered  to  the  jury  in  the 
court  below,  for  review  before  the  supreme 
court,  is  unauthorized,  and  extremely  inconve- 
nient both  to  the  inferior  and  the  appellate  court. 
With  the  charge  of  the  court  to  the  jury  upon 
mere  matters  of  fact,  and  with  its  commentaries 
upon  the  weight  of  evidence,  the  supreme  court 
has  nothing  to  do.  Observations  of  that  nature 
are  understood  to  be  addressed  to  the  jury, 
merely  for  their  consideration  as  the  ultimate 
judges  of  the  matters  of  fact,  and  are  entitled  to 
no  more  weight  or  importance  than  the  jury,  in 
the  exercise  of  their  own  judgment,  choose  to 
give  them.  They  neither  are,  nor  are  under; 
stood  to  be  binding  on  them,  as  the  true  and 
conclusive  exposition  of  the  evidence.  If,  in 
summing  up  the  evidence  to  the  jury,  the  court 
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should  misstate  the  law,  that  would  justly  fur-  l  instead  of  the  points  excepted  to,  as  picduetive 
nish  a  ground  for  an  exception.     But  the  exdfep-  ]  of  no  good,  but  of  much  inconvenience.     Gregg 


tion  should  be  strictly  confined  to  that  misstate- 
ment, and  by  being  made  known  at  the  moment, 
would  often  enable  the  court  to  correct  an  erro- 
neous expression,  so  as  to  explain  or  qualify  it 
in  such  a  manner  as  to  make  it  wholly  unexcep- 
tionable, or  perfectly  distinct.  Carver  v.  Astor, 
4  Peters,  1. 

3.  On  the  trial  of  a  cause  in  the  district  court 
of  the  Unhed  States  for  the  northern  district  of 
New  York,  exceptions  were  taken  to  opinions  of 
the  court  delivered  in  the  course  of  the  trial; 
and  some  time  after  the  trial  was  over,  a  bill  ot 
exceptions  was  tendered  to  the  district  judge, 
which  he  refused  to  sign,  objecting  to  some  of 
the  matters  stated  in  the  same;  and  at  the  same 
time  altering  the  bill  then  tendered,  so  as  to 
conform  to  his  recollection  of  the  facts  of  the 
case,  and  inserting  in  the  bill  all  that  he  deemed 
proper  to  be  contained  in  the  same  :  which  bill 
of  exceptions,  thus  altered,  was  signed  by  the 
judge.  On  the  motion  of  the  party  who  had 
tendered  the  bill  of  exceptions,  a  rule  was 
granted  by  the  supreme  court  on  the  district 
judge,  to  show  cause  why  he  did  not  sign  the 
bill  of  exceptions  as  tirst  tendered  to  him.  To 
this  rule  the  judge  returned  his  reasons  for  re- 
fusing to  sign  the  bill  so  tendered,  and  stating 
that  he  had  signed  such  a  bill  of  exceptions  as 
he  considered  correct.  By  the  court: — This  is 
not  a  case  in  which  the  judge  has  refused  to 
sign  a  bill  of  exceptions.  The  judge  has  signed 
such  a  bill  as  he  thinks  correct.  The  object  of 
the  rule  is  to  oblige  the  judge  to  sign  a  particular 
bill  of  exceptions  which  has  been  offered  to  him. 
The  court  granted  the  rule  to  show  cause;  and 
the  judge  has  shown  cause,  by  saying  he  has 
done  all  that  can  be  required  from  him,  and  that 
the  bill  offered  is  not  such  a  bill  as  he  can  sign. 
The  supreme  court  cannot  order  him  to  sign  such 
a  bill.  Ex  parte  Martha  Bradstreet,  4  Peters, 
102. 

4.  The  law  requires  that  a  bill  of  exceptions 
should  be  tendered  at  the  trial.  If  a  party  in- 
tends to  take  a  bill  of  exceptions,  he  should  give 
notice  to  the  judge  at  the  trial  ;  and  if  he  does 
not  file  it  at  the  trial,  he  should  move  the  judge 
to  assign  a  reasonable  time  within  which  he  may 
file  it.  A  practice  to  sign  it  after  the  term  must 
be  understood  to  be  matter  of  con.sent  between 
fhe  parties,  unle.ss  the  judge  has  made  an  ex- 
press order  in  the  term,  allowing  such  a  period 
to  prepare  it.     Ibid. 

5.  The  whole  charge  of  the  circuit  court  was 
brought  up  to  the  supreme  court  with  the  record. 
By  tlie  court :  — This  is  a  practice  which  this 
court  have  uniformly  discountenanceil ;  and 
•which  the  court  trusts  a  rule  made  at  the  last 
term  will  effectually  suppress.  Magniac  v. 
Thompson,  7  Peters,  348. 

6.  A  bill  of  exceptions  ought  to  state  that 
evidence  was  offered  of  the  facts  on  which  the 
opinion  of  the  supreme  court  was  prayed.  Vasse 
V.  Smith,  6  Cranch,  226;  2  Cond.  Rep.  353. 

7.  The  suprem<!  court  have  frequently  remon- 
strated against  the  practice  of  .spreading  the 
charge  of  the  judge  at  length  upon  the  record, 


V.  The  Lessee  of  Sayre  and  Wife,  8  Peters,  244. 

8.  A  bill  of  exceptions  to  evidence  cannot  be 
taken  in  the  district  court  of  the  United  States 
in  Louisiana,  when  the  case  was  not  tried  by  a 
jury.  Field  et  al.  v.  The  United  States,  9  Peters, 
182. 

9.  In  the  course  of  the  trial  of  the  cause  in 
the  circuit  court,  the  counsel  for  the  plaintiff 
objected  to  a  question  put  by  the  defendant's 
counsel  to  a  witness,  as  being  a  leading  question. 
By  the  supVeme  court : — Although  the  plaintiff's 
counsel  objected  to  this  question,  and  said  that 
he  excepted  to  the  opinion  of  the  court,  no  ex- 
ception is  actually  prayed  by  the  party  and 
signed  by  the  judge.  This  court  cannot  consider 
the  exception  as  actually  taken,  and  must  sup- 
pose it  was  abandoned.  Scott  v.  Lloyd,  9  Peters, 
418. 

10.  It  is  to  be  understood  as  a  general  rule, 
that  where  there  are  various  bills  of  exceptions 
filed  according  to  the  local  practice,  if  in  the 
progress  of  the  cause  the  matters  of  any  of 
these  exceptions  become  wholly  immaterial  to 
the  merits,  as  they  are  finally  made  out  on  the 
trial,  they  are  no  longer  assignable  as  error,  how- 
ever they  have  been  ruled  in  the  court  below. 
Greenleafh  Lessee  v.  Birth,  5  Peters,  132. 

11.  Exceptions  taken  on  the  trial  of  a  cause 
before  a  jury,  for  the  purpose  of  submitting  to 
the  revision  of  this  court  questions  of  law  de- 
cided by  the  circuit  court  during  the  trial,  cannot 
be  taken  in  such  a  form  as  to  bring  the  whole 
charge  of  the  judge  before  this  court;  a  charge 
in  which  he  not  only  states  the  results  of  the  law 
from  the  facts,  but  sums  up  all  the  evidence. 
Ex  parte  Crane  and  another,  5  Peters,  190. 

12.  By  the  ordinary  course  of  things,  on  the 
trial  of  a  cause  before  a  jury,  if  an  objection  is 
made  and  overruled  to  the  admission  of  evidence, 
and  the  party  does  not  take  any  exception,  he  is 
understood  to  waive  it.  The  exception  need 
not,  indeed,  then  be  put  out  in  form,  or  written 
out  at  large,  and  signed;  but  it  is  sulficient  if  it 
is  taken,  and  the  right  re.served  to  put  it  in  form 
within  the  time  prescribed  by  the  practice  or 
rules  of  the  court  in  which  the  cause  is  tried. 
Poole''s  Lessee  v.  Fleeger's  Lessee,  11  Peters,  185. 

13.  It  is  no  ground  for  a  bill  of  exceptions 
that  a  court  refused  to  instruct  the  jury  on  a 
point  of  law,  which  was  so  stated,  that  it  in- 
volved an  o})inion  on  matters  of  fact,  as  when 
the  opinion  of  the  court  was  prayed,  "  under  the 
circumstances  of  the  case,"  which  were  not 
fountl  as  facts.  The  United  Stales  v.  Bur nham, 
1  JMason's  C.  C.  R.  57. 

14.  Where  a  bill  of  exceptions  is  taken  at  the 
trial,  a  motion  for  a  new  trial  will  not  be  enter- 
tained, unless  the  bill  of  exceptions  is  waived. 
Cininindiatn  v.  Bell,  5  Mason's  C.  C.  R.  161. 

15.  Wliere  a  cause  is  removed  from  an  infe- 
rior to  a  superior  tribnnalj  by  writ  of  error,  no 
fact,  not  staled  in  the  bill  of  exceptions,  will  be 
MOtictnl.  Pendleton,  Ex^r.  of  Pendleton,  v.  The 
United  States,  2  Brockenb.  C.  C.  I{.  75. 

16.  It  is  not  necessary  that  a  bill  of  exceptions 
should  be  formally  drawn  and  signed  before  the 
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trial  is  at  an  end.  The  exception  may  be  taken 
at  the  trial,  and  noted  by  the  court,  and  may, 
afterwards,  during  the  term,  be  reduced  to  form 
and  signed  by  the  judge.  But  in  such  cases  it 
is  signed  nunc  pro  tunc,  and  purports  on  its  face 
to  be  the  same  as  if  actually  reduced  to  form, 
and  signed  during  the  trial.  It  would  be  a  fatal 
error  if  it  were  to  appear  otherwise.  Walton  v. 
The  United  States,  9  Wheat.  651 ;  5  Cond.  Rep. 
717. 

17.  The  purpose  of  bringing  the  whole  evi- 
dence, instead  of  the  facts  proved  by  the  evi- 
dence, before  the  supreme  court,  for  review,  by 
bill  of  e.xceptions  or  otherwise,  is,  to  say  the 
least,  extremely  inconvenient.  The  party  can- 
not, by  such  a  practice,  take  advantage  of  any 
omission  in  the  judge's  charge,  under  a  general 
exception  to  it.  If  he  wishes  the  instruction  of 
the  court  to  the  jury  on  one  point  omitted  in  the 
charge,  he  must  suggest  it,  and  request  the 
judge's  opinion  on  it.  Armstrong  v.  Toler,  11 
Wheat.  258;  6  Cond.  Rep.  298. 

18.  Where  the  burthen  of  proof  of  certain 
specific  defences  set  up  by  the  defendant  is  on 
him,  and  the  evidence  presents  contested  facts, 
an  absolute  direction  from  the  court  that  the 
matters  produced  and  read  in  evidence  on  the 
part  of  the  defendant,  were  sufficient  in  law  to 
maintain  the  issue  on  his  part,  and  that  the  jury 
ought. to  render  their  verdict  in  favour  of  the 
defendant,  is  erroneous;  and  a  judgment  ren- 
dered upon  a  verdict  purporting  to  have  been 
given  under  such  a  charge  will  be  reversed,  al- 
though the  record  was  made  up  as  upon  a  bill 
of  exceptions  taken  at  a  trial  before  the  jury 
upon  the  matters  in  issue;  no  such  trial  ever 
having  taken  place,  and  the  case  having  assumed 
that  shape  by  the  agreement  of  the  parties,  in 
order  to  take  the  opinion  of  the  supreme  court 
upon  certain  questions  of  law.  United  Stales  v. 
TiUotson,  12  Wheat.  180;  6  Cond.  Rep.  507. 

19.  A  special  verdict  was  found  by  the  jury, 
subject  to  the  opinion  of  the  court  on  the  con- 
struction of  a  deed  which  was  referred  to,  but 
not  contained  in  the  verdict.  A  deed  formed  a 
part  of  a  bill  of  exceptions  taken  to  the  opinion 
of  the  court,  on  a  motion  subsequently  made  for 
a  new  trial.  The  supreme  court  cannot  know, 
judicially,  that  this  is  the  same  deed  which  is 
referred  to  in  the  verdict,  or  what  are  the  other 
evidences  of  title  which  are  connected  with  it. 
31 'Arthur  V.Porter's  Lessee,  1  Peters,  626. 

20.  New  York. —Although  the  lavv  of  the 
state  requiring  the  supreme  court  to  decide  on  a 
bill  of  exceptions,  before  a  writ  of  error  is 
brought,  does  not  govern  the  practice  of  the  cir- 
cuit court  of  New  York,  yet  a  bill  of  exceptions 
was  received  as  a  substitute  for  a  case  on  a  mo- 
tion for  a  new  trial,  Brewster  v.  Gelston,  1 
Paine's  C.  C.  R.  426. 

21.  A  bill  of  exceptions  may  be  taken  to  the 
opinion  of  the  court  in  a  charge  to  the  jury;  so 
also  if,  in  a  proper  case,  the  court  refuse  to  give 
an  opinion  to  the  jury.  Smith  et  al.v.  Carring- 
ton  et  al,  4  Cranch,  62;  2  Cond.  Rep.  26. 

22.  Every  bill  of  exception  must  be  consi- 
dered as  presenting  a  distinct  substantive  case, 
and  the  court  is  to  decide  only  on  the  evidence 


stated  in  it.     Dunlop  v.  Munroe,  7  Cranch,  242 : 
2  Cond.  Rep.  484. 

23.  It  is  ordy  where  the  error  alleged  to  have 
occurred  in  the  court  below  does  not  appear  in 
the  record,  that  a  bill  of  exceptions,  stating  the 
same,  is  required.  Slacker's  Heirs  v.  Thomas, 
7  Wheat.  530;  5  Cond.  Rep.  334. 


BILL  IN  EQUITY. 

See  Chancery  and  Chancery  Practice. 
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1.  General  Principles. 

1.  Where  the  endorsee  of  a  bill  of  exchange, 
whether  as  agent  or  owner,  returns  it  after  pro- 
test to  the  last  endorser,  the  latter  may  sue  upon 
it  in  his  own  name,  and  at  the  trial  strike  out 
the  last  endorsement,  although  it  be  in  full.  And 
prior  blank  endorsements  may  be  filled  up  at 
the  trial,  so  as  to  correspond  with  the  declara- 
tion. And  where  both  these  were  omitted  to  be 
done,  the  supreme  court,  on  error,  refused  to  re- 
verse the  judgment,  considering  it  an  objection 
of  form,  and  cured  by  the  thirt^'-second  section 
of  the  judiciary  act.  Jacob  Barker  v.  United 
States,  1  Paine's  C.  C.  R.  156. 

2.  The  mere  lapse  of  three  months,  before 
presentment  of  a  bill  drawn  at  New  York,  on 
Liverpool,  is  not  evidence  of  delay,  especially 
during  war.     Ibid. 

3.  Where  the  action  was  commenced  on  the 
non-acceptance  of  the  bill,  and  after  its  non- 
payment, but  before  notice  of  non-payment  had 
been  received,  and  a  count  on  the  protest  for 
non-payment  was  inserted  in  the  declaration, 
the  twenty  per  cent,  damages  were  held  recover- 
able.    Ibtd. 

4.  The  holder  of  a  bill  is  entitled  to  recover 
at  the  rate  of  exchange  at  the  time  of  notice  of 
the  protest  being  given.  This  is  the  settled  law 
in  New  York.  The  advantages  of  the  rule  of 
liquidation  at  the  par  of  exchange,  are  certainly 
and  convenience,  with  many  others.     Ibid. 

5.  Bills  of  exchange,  payable  at  a  given  time 
after  date,  need  not  be  presented  for  acceptance 
at  all ;  and  payment  may  at  once  be  demanded 
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at  their  maturity.  Townley  v.  Sumrall,  2  Peters, 
178. 

6.  The  deposit  of  a  bill  in  one  bank,  to  be 
transmitted  to  another  for  collection,  is  a  com- 
mon usage,  of  great  public  convenience,  the 
effect  of  which  is  well  understood  ;  and  the  duty 
of  a  bank  receiving  such  a  bill  for  collection,  is 
precisely  the  same,  whoever  may  be  the  owner 
thereof;  and  if  it  was  unwilling  to  undertake 
the  collection  without  precise  information  on  the 
subject,  the  duty  ought  to  have  been  declined. 
The  Bank  of  Washington  v.  Triplett  ^  Neale,  1 
Peters,  30. 

7.  By  failing  to  demand  payment  of  a  bill  held 
for  collection,  the  bank  would  make  the  bill  its 
own,  and  would  become  liable  to  its  real  owner 
for  the  amount.     Ibid.  31. 

8.  The  allowance  of  days  of  grace  for  the 
payment  of  a  bill  of  exchange  or  note,  is  now 
universally  understood  to  enter  into  every  bill  or 
note  of  a  mercantile  character,  and  so  to  form  a 
part  of  the  contract,  that  the  bill  does  not  become 
due  until  the  last  day  of  grace.     Ibid. 

9.  It  is  the  usage  of  the  Bank  of  Washington, 
and  of  other  banks  in  the  District  of  Columbia, 
to  demand  payment  of  a  bill  on  the  day  after 
the  last  day  of  grace  :  and  this  usage  has  been 
sanctioned  by  the  decisions  of  the  supreme  court. 
This  usage  is  equally  binding  on  parties  who 
were  not  acquainted  with  its  existence,  but  who 
have  resorted  to  the  bank  governed  by  such 
usage,  to  make  the  bill  negotiable.     Ibid.  32. 

10.  The  usage  of  the  place  on  which  a  bill  is 
drawn,  or  where  payment  is  demanded,  uni- 
formly regulates  the  number  of  days  of  grace 
which  must  be  allowed.     Ibid.  34. 

11.  A  merchant  has  a  right,  by  the  usage  of 
trade,  to  draw  on  effects  placed  in  the  hands  of 
the  drawer  by  shipment;  and  the  consignee 
must  pay  the  bills,  if  the  shipment  places  funds 
in  his  hands.  Schimmelpennich  v.  Bayard,  1  Pe- 
ters, 285. 

12.  The  liability  of  parties  to  a  bill  of  ex- 
change or  promissory  note,  has  been  fixed  on 
certain  principles,  which  are  essential  to  the 
credit  and  circulation  of  such  paper.  These 
principles  originated  in  the  convenience  of  com- 
mercial transactions,  and  cannot  now  be  departed 
from.  Bank  of  the  United  Slates  v.  Dunn,  6 
Peters,  51. 

,  13.  It  is  a  well-settled  principle,  that  no  man 
who  is  a  party  to  a  negotiable  instrument,  shall 
be  permitted  by  his  own  testimony  to  invalidate 
it.  Having  given  it  the  sanction  of  his  name, 
and  thereby  added  to  the  value  of  the  instru- 
ment by  giving  it  currency,  he  shall  not  be  per- 
mitted to  testify  that  the  note  was  given  for  a 
gambling  consideration,  which  would  destroy  its 
validity.     Ibid. 

14.  An  endorsem-cnt,  in  blank,  on  a  promis- 
sory note  or  bill  of  exchange,  authorizes  the 
filling  it  up,  either  before  or  after  action  brought, 
with  the  name  of  the  party  for  wdtose  use  the 
suit  may  be  brought;  and  if  the  holder,  thoufzh 
the  endorsee  is  a  citizen  of  another  state,  he 
may  sue  on  the  note  in  the  courts  of  the  United 
Slates,  althou<rh  the  drawer  and  drawee  of  the 


note  were  citizens  of  the  same  state,  and  not  of 
the  state  of  which  the  plaintiff  is  a  citizen. 
Evans  v.  Gee,  11  Peters,  80. 

15.  The  bona  fide  holder  of  a  bill  of  exchange, 
has  a  right  to  write  over  a  blank  endorsement, 
directing  to  whom  the  bill  shall  be  paid,  at  any 
time,  before  or  after  the  institution  of  a  suit. 
This  is  the  settled  doctrine  in  the  English  and 
American  courts;  and  the  holder,  by  writing 
such  direction  over  a  blank  endorsement,  order- 
ing the  money  to  be  paid  to  a  particular  person, 
does  not  become  an  endorser.     Ibid. 

16.  E.  consigned  a  cargo  to  the  plaintiffs,  to 
whom  he  was  indebted  ;  and  before  or  on  the 
sailing  of  the  vessel  for  Copenhagen,  the  bills  of 
lading  for  the  same  were  assigned  by  him  to 
Gardner  &  Co.,  who  sent  the  defendant,  as  their 
agent,  to  communicate  the  same.  The  cargo 
was  sold  by  the  plaintiffs,  and  merchandise 
shipped  to  Gardner  &  Co.,  in  return,  and  the 
defendant  drew  the  bill,  upon  which  this  suit 
vras  instituted,  in  favour  of  the  plaintiffs,  on 
Gardner  &  Co.,  for  a  balance  claimed  by  them, 
being  the  debt  due  them  by  E.,  which  bill 
Gardner  &  Co.  refused  to  pay.  In  an  action  by 
the  payee  against  the  drawer,  the  consideration 
of  the  bill  may  be  inquired  into.  Rybcrg  et  al.  v. 
Sncll,  2  Wash.  C.  C.  K.  294. 

17.  A  bill  of  exchange  was  drawn  by  a  public 
sub-agent,  on  the  general  agent  of  the  United 
States,  and  payment  of  the  same  was  at  first  re- 
fused ;  but  it  was  afterwards  made  to  the  de- 
fendant ;  and  soon  after,  it  having  been  dis- 
covered that  the  sub-agent  who  drew  the  bill 
was  unfaithful,  notice  was  given  by  the  general 
agent  to  the  defendant,  who  held  the  money,  as 
administrator  of  the  payee,  not  to  pay  it  over,  as 
it  was  claimed  by  the  United  States.  The  court 
said,  though  a  bill  drawn  for  value  received, 
might,  prima  facie,  be  considered  as  drav^-n 
upon  a  consideration;  yet,  when  a  strong  ground 
is  laid  to  show  a  want  of  consideration,  the 
defendant  ought  to  show  that  value  was  given 
for  the  bill.  The  United  States  v.  Price's  AdmW., 
2  Wash.  C.  C.  R.  460. 

18.  In  an  action  on  a  bill  of  exchange,  which 
had  been  protested  for  non-payment,  it  is  not 
necessary  to  aver,  in  the  declaration,  that  the 
bill  had  been  protested  for  uon-acceplance. 
Brou'n.  Plaintiff  in  Error,  y.  Barry,  3  Dail.  365; 
1  Cond'.  Rep.  f65. 

19.  As  to  bills  of  exchange  drawn  in  the 
United  States,  payable  in  Europe,  the  custom  of 
merchants  in  this  country  does  not  ordinarily 
recjuire,  to  recover  on  a  protest  for  non-payment, 
that  a  protest  for  non-acceplance  shall  be  pro- 
duced, though  the  bills  were  not  accepted. 
Ibid.  ' 

20.  Bills  of  exchange,  unaccompanied  by  pro- 
tests for  non-acceptance,  but  which  had  been 
protested  for  non-payment,  were  admitted  in 
evidence.  Clarke  v.  Russell,  3  Dall.  415;  1  Cond. 
Rep.  193. 

21.  Where  bills  of  exchange  were  specially 
endorsed,  and  the  endorsement  still  continued 
uncancelled,  and  there  were  no  re-endorsements 
or  other  evidence  of  any  subsequent  assignment : 
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Held,  that  possession  by  the  original  endorser  is 
prima  facie  evidence  that  he  is  the  owner  of 
them.    Picquet  v.  Curtis,  1  Sumner's  C.  C.  R.  478. 

22.  Where  bills  of  exchange  are  made  pay- 
able at  a  particular  place,  no  action  can  be 
maintained  until  after  a  demand  at  that  place, 
and  a  dishonour  there.  Therefore,  the  statute 
of  limitations  begins  to  run  from  the  time  of 
such  demand,  and  not  from  the  time  when  the 
bills  were  payable,  according  to  their  tenor. 
Ibid. 

23.  If  a  bill  of  exchange  be  remitted  in  pay- 
ment of  a  debt  due  to  the  person  to  whom  it  is 
sent,  and  the  amount  of  the  bill  is  lost  by  the 
negligence  of  the  person  to  whom  it  was  trans- 
milted,  it  is  to  be  considered  as  payment  of  the 
debt.    Roberts  v.  Gallagher,  1  Wash.  C.  C.  R.  156. 

24.  If  a  bill  of  exchange,  or  a  promissory  note, 
is  given  and  received  in  satisfaction  of  a  pre- 
cedent debt,  the  laches  of  the  holder,  by  which 
the  amount  due  upon  the  bill  is  lost,  will  prevent 
a  claim  upon  the  person  from  whom  it  was  re- 
ceived in  payment.     Ibid. 

25.  When  the  drawer  had  no  funds  in  the 
hands  of  the  draw-ee,  an  action  may  be  brought 
by  the  holder,  upon  the  bill,  before  the  time  it 
would  be  payable  if  it  had  been  accepted.  It 
may  be  brought  immediately  on  non-accept- 
ance.    Baker  v.  Gallaoher,  1  Wash.  C.  C.  R.  461. 

26.-  The  drawer  of  a  bill  of  exchange,  pro- 
tested after  acceptance,  having  paid  the  dam- 
ages, cannot  set  off  the  same  in  an  action 
against  him  by  the  acceptor,  on  another  account, 
although  the  acceptor  had  funds  in  hand  to  pay 
the  bill,  the  damages  being  unliquidated.  Arm- 
strong V.  Brown,  1  Wash.  C.  C.  R.  43. 

27.  When  an  accommodation  bill  goes  into 
the  hands  of  a  bona  fide  holder,  even  with  notice 
"f  its  particular  character,  he  is  entitled  to  re- 
t.over  the  amount  thereof  from  the  drawer. 
Perry  et  al.  v.  Crammond  et  al.,  1  Wash.  C.  C.  R. 
100. 

28.  Bills  drawn  for  an  illegal  consideration  or 
for  one  which  happens  to  fail,  cannot  be  en- 
forced by  one  having  notice  of  their  character. 
Ibid. 

29.  Bills  delivered  after  the  death  of  the 
drawer,  to  a  person  who  had  made  advances 
upon  their  faith  to  the  drawer,  who  had  them  in 
his  possession,  for  the  purpose  of  raising  money 
for  the  drawer,  may  be  enforced  against  the 
representatives  of  the  drawer.     Ibid. 

30.  The  plaintiff,  in  an  action  on  a  bill,  has  a 
'•ight  to  recover  gold  or  silver.  The  measure  of 
damages  must  be  the  value  of  the  bill,  at  the 
<ime  of  notice  of  protest,  in  gold  or  in  silver,  and 
not  in  a  depreciated  or  fluctuating  currency. 
James  Barker  v.  United  States,  1  Paine's  C.  C.  R. 
156. 

31.  An  agent  does  not  bear  the  same  relation 
to  his  principal,  that  the  holder  of  a  bill  of  ex- 
change does  to  the  drawer  or  endorser.  The 
same  negligence  or  omission  which  will  deprive 
the  holder  of  recourse  ag-ainst  the  drawer  or  en- 
dorserj  will  not  render  the  a^ent  liable  to  his 
principal,  to  the  extent  of  the  ""bill  placed  in  his 
hands  for  collection.  Hamilton,  Donaldson  ^ 
Co.  V.  Cunningham,  2  Brockenb.  C.  C.  R.  350. 

20* 


32.  W.  B.,  living  in  Virginia,  drew  a  bill  of 
exchange,  in  November,  1775,  on  R.  C.  &  Co., 
merchants  in  London,  which  was  duly  protested 
in  June,  1776.  W.  B.  died  in  1777,  or  1778. 
Payment  was  not  demanded  of  the  representa- 
tive of  W.  B.,  till  1819.  when  suit  was  instituted 
on  the  protested  bill.  Query.  Does  the  doctrine 
of  presumption  of  payment,  arising  from  lapse 
of  time,  which  is  applicable  to  sealed  instru- 
ments, apply  to  a  bill  of  exchange  ?  If  it  does, 
such  {iresumption  is  merely  prima  facie,  and  the 
holder  may  rebut  it  b)^  accounting  for  the  time 
which  has  been  permitted  to  elapse,  and  by 
showing  the  improbability  that  the  debt  has 
been  paid.  Should  this  presumption  be  rebutted, 
still  the  plaintiff  shall  only  recover  legal  interest 
from  the  time  of  the  assertion  of  his  claim. 
Hopkirk  v.  Page,  2  Brockenb.  C.  C.  R.  20. 

33.  Bills  of  exchange  are  transferable,  not  by 
force  of  any  statute,  but  by  the  custom  of  mer- 
chants. Their  transfer  is  regulated  by  usage, 
and  that  usage  is  founded  in  convenience.  A 
deed,  therefore,  from  A.  to  B.,  conveying  a  great 
number  of  bills,  bonds,  notes,  &c.,  cannot  be 
considered  as  a  negotiation  of  the  bills  on  mer- 
cantile principles,  so  as  to  authorize  the  nolde- 
to  sue  in  his  own  name ;  though  such  an  instrt 
ment  may  be  considered  as  conveying  an  equita- 
ble interest  in  the  right  to  receive  the  money. 
Ibid. 

34.  Where  bills  are  remitted  by  a  merchant 
to  his  factor,  to  be  converted  into  available 
funds,  and  the  factor  mingles  the  property  of  the 
merchant  with  that  of  others,  by  selling  the 
bills  on  a  credit,  and  taking  a  joint  note,  covering 
other  sums  than  that  stipulated  to  be  paid  for 
the  bills,  this  is  in  accordance  with  the  general 
usage ;  and  if  the  parties  to  the  note  become  in- 
solvent before  it  is  due,  the  factor  will  not  be 
held  responsible,  in  consequence  of  the  mere 
act  of  taking  such  note  for  the  loss  sustained  by 
his  employer.  Hamilton,  Donaldson  4'  Co.  v. 
Cunningham,  2  Brockenb.  C.  C.  R.  350. 

35.  The  relation  of  principal  and  agent  is 
governed  by  general  rules  of  law,  founded  oti 
reason,  and  if  the  principal  suffers  through  the 
remissness  or  negligence  of  the  agent,  the  actual 
loss  su.stained  by  the  principal,  in  .consequence 
of  such  misconduct,  is  the  standard  by  which 
his  damages  must  be  measured.  But  "the  law 
merchant  prescribes,  with  exactness,  the  course 
to  be  pursued  by  the  holder  of  a  bill,  and  has 
substituted  a  peculiar  standard  by  which  damages 
are  to  be  measured  for  any  deviation  from  that 
course.     Ibid. 

36.  The  factor  to  whom  commercial  paper 
is  transmitted  for  collection,  but  who  does  not 
make  himself  a  party  by  putting  his  name  upon 
the  paper,  is  an  ordinary  agent,  governed  by  the 
lau^  which  regulates  the  relation  of  principal  and 
agent  generally,  and  is  not  subject  to  the  law 
merchant.     Ibid. 

37.  Where  bills  of  exchange  are  transmitted 
by  a  debtor  to  his  creditor,  to  be  sold,  and  the 
debtor  directs  the  creditor  to  credit  him  with  the 
proceeds,  and  the  creditor  sells  the  bills  partly 
for  cash,  and  partly  for  negotiable  notes,  and 
gives   the   debtor   credit   in   his   books  for  ^he 
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amount, 


...  two  distinct  items,  first,  for  the  notes,  1  of  that  board,)  with  the  money  of  the  United 
and^secondly  for  the  balance  in  cash,  this  is  a  States,  and  was  afterwards  endorsed  by  T.  T.  T., 
mem  provisional  payment ;  and  if  the  notes  be    treasurer  of  the  United  States,  to  W.  and  S.,  and 


provisional  pay 
not  paid,  he  may  recur  to  his  original  claim;  un- 
less, by  his  subsequent  conduct,  he  converts  the 
provisional  into  an  absolute  payment.  Ibid.  568. 

38.  If  a  bill  of  exchange  be  taken  in  payment, 
as  a  discharge  of  a  pre-existent  debt,  or  in  such 
manner  as  imports  an  intention  of  the  creditor  to 
take  the  risk  of  the  bill  on  himself,  the  original 
debt  is  thereby  discharged.  Brown  v.  Jackson, 
2  Wash.  C.  C.  R.  24. 

39.  If  a  bill  of  e.xchange  is  remitted,  with  a 
special  endorsement,  in  payment  of  a  previous 
debt  which  it  was  meant  to  discharge,  the  spe- 
cial endorsement  does  not  restrain  the  rights  of 
the  endorsee  on  the  drawer,  or  on  any  previous 
endorser ;  whatever  may  be  the  effect  of  such 
endorsement  between  the  creditor  and  his  en- 
dorser.    Ibid. 

40.  The  holder  of  a  bill  of  e.xchange,  protested 
for  non-payment,  is  not  obliged  to  sue  any  one 
of  the  parties  to  the  bill,  in  order  to  strengthen 
his  claim  on  other  parties.  He  may  sue  or  not, 
as  he  chooses.     Ibid. 

41.  In  an  action  by  the  endorser  of  a  bill  of 
exchange  against  the  drawer,  it  is  sufficient  to 
account  for  Ihe  non-production  of  the  bill,  that  it 
was  lodged  with  the  commissioners  of  bank- 
ruptcy, uiuler  a  commission  issued  against  the 
drawer,  and  still  remains  with  them.  The  As- 
signees of  Palmer  v.  The  Assignees  of  Blight,  2 
Wash.  C.  C.  R.  96. 

42.  It  is  not  necessary  that  a  receipt  for  the 
m.oney  paid  by  the  endorser  to  the  endorsee, 
shall  be  entered  on  the  bill.     Ibid. 

43.  A  bill  of  exchange  is  not,  in  general,  to  be 
considered  as  a  satisfaction  of  a  pre-existing 
debt,  unless  it  be  paid  or  accepted  as  such ;  nor 
if  remitted  conditionally,  unless  the  debtor  sus- 
tain injury  by  the  laches  of  the  creditor  who 
received  it.  Gdlagherh  ExWs.  v.  Roberts  et  al., 
2  Wash.  C.  C.  R.  191. 

44.  The  defendants  having  ordered  the  plain- 
tiff to  purchase  salt  for  them,  and  to  draw  on 
them  for  the  amount,  and  he  having  so  purchased 
and  drawn,  they  are'bound  to  accept  and  pay  his 
bills;  and  if  they  do  not,  he  may  recover  from 
them  the  amount  of  the  bills,  and  damages  and 
costs  of  protests,  (if  he  has  paid  the  same,)  upon 
a  count  lor  money  paid,  laid  out  and  expended ; 
&nd  the  bills  of  e.xchange  may  be  given  in  evi- 
dence on  that  count.  Riggs  v.  Lindsay^  7  Cranch, 
600  ;  2  Cond.  Rep.  585. 

45.  An  action  of  debt  will  lie  by  the  payee  or 
endorsee  of  a  bill  of  exchange,  against  the  ac- 
ceptoiJ5  where  it  is  expressed  to  be  for  value 
received.  Roborg  et  al.  v.  Peyton,  2  Wheat.  385 ; 
4  Cond.  Rep.  173. 

46.  Debt  will  lie. by  the  payee  against  the 
maker  of  a  bill,  when  the  note  is  expressed  to 
be  for  value  received.     Ibid. 

47.  Where  a  bill  of  exchange  was  endorsed  to 
T.  T.  T.,  treasurer  of  the  United  States,  who  re- 
ceived it  in  that  capacity,  and  for  account  of  the 
United  States,  and  the  bill  had  been  purchased 
by  the  secretary  of  the  treasury,  (as  one  of  the 
commissioners  of  the  sinking  fund,  and  as  agent 


by  them  presented  to  the  drawees  for  accept- 
ance, and  protested  for  non-acceptance  and  non- 
payment, and  sent  back  by  W.  and  S.  to  the  se- 
cretary of  the  treasury  :  Held,  That  the  endorse- 
ment to  T.  T.  T.  passed  such  an  interest  to  the 
United  States  as  enabled  them  to  maintain  an 
action  on  the  bill  against  the  first  endorser. 
Dugan's  Exhs.  v.  The  U.  S.,  3  Wheat.  172;  4 
Cond.  Rep.  223. 

48.  Query,  Whether,  when  a  bill  is  endorsed 
to  an  agent,  for  the  use  of  his  principal,  an  action 
on  the  "bill  can  be  maintained  by  the  principal  in 
his  own  name.     Ibid. 

49.  However  this  may  be  between  private 
parties,  the  United  States  ought  to  be  permitted 
to  sue  either  in  their  own  name,  whenever  it 
appears,  not  only  on  the  face  of  the  instrument, 
but  from  all  evidence,  that  they  alone  are  in- 
terested in  the  subject  matter  of  controversy. 
Ibid. 

50.  Held,  That  the  United  States  might  re- 
cover in  the  present  action,  without  producing 
from  W.  and  S.  a  receipt  or  re-endorsement  of 
the  bill ;  that  W.  and  S.  were  to  be  presumed  to 
have  acted  as  the  agents  or  bankers  of  the  United 
States ;  and  that  a\\  the  interest  which  W.  and 
S.  ever  had  in  the  bill  was  divested  by  the  act 
of  returning  it  to  the  party  from  whom  it  was 
received.     Ibid. 

51.  If  a  person  who  endorses  a  bill  to  another, 
whether  for  value  or  for  the  purpose  of  collec- 
tion, comes  again  to  the  possession  thereof,  he  is 
to  be  regarded,  unless  the  contrary  appears  in 
evidence,  as  the  bona  fide  holder  and  proprietor 
of  such  bill ;  and  he  is  entitled  to  recover  there- 
on, notwithstanding  there  may  be  on  it  one  or 
more  endorsements  in  full,  subsequent  to  the 
endorsement  to  him  ;  without  producing  any  re- 
ceipt or  endorsement  back  to  him  from  ehher  of 
such  endorsers,  whose  names  he  may  strike  from 
the  bill  or  not,  as  he  thinks  proper.     Ibid. 

52.  The  endorser  of  a  promissory  note,  who 
has  been  charged  by  due  notice  of  the  default 
of  the  maker,  is  not  entitled  to  the  protection  of 
a  court  of  equity  as  a  surety ;  the  holder  may 
proceed  against  either  party  at  his  pleasure,  and 
does  not  discharge  the  endorser  by  not  issuing, 
or  by  countermanding  an  execution  against  the 
maker.  Lenox  v.  Prout,  3  Wheat.  520 ;  4  Cond. 
Rep.  311. 

53.  By  the  statute  of  Maryland  of  1763,  ch 
23,  sec.  8,  which  is  perhaps  only  declaratory  of 
the  common  law,  an  endorser  has  a  right  to  pay 
the  amount  of  the  note  or  bill  to  the  holder,  and 
to  be  subrogated  to  all  his  rights,  by  obtaining 
an  assignment  of  the  holder's  judgment  against 
the  maker.     Ibid. 

54.  Bills  of  exchange,  and  negotiable  promis- 
sory notes,  are  distinguishable  from  all  other 
parol  contracts,  by  the  circumstance  that  they 
are  prima  facie  evidence  of  valuable  considera- 
tion, both  between  the  original  parties  and  against 
third  persons.  Mandeville  v.  IVelch,  5  Wheat. 
277;  4  Cond.  Rep.  642. 

55.  A  bill  of  exchange  is  an  assignment  to  the 
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payee  of  the  debt  due  from  the  drawee  to  the 
drawer.     Ibid. 

56.  But  this  doctrine  only  applies  to  cases 
■where  the  entire  chose  in  action  has  been  as- 
signed, and  not  a  partial  assignment.     Ibid. 

57.  A  bill  drawn  upon  a  partnership,  but  not 
accepted  until  after  a  dissolution  of  the  partner- 
ship, publicly  announced,  binds  only  the  partner 
who' accepts  it,  and  not  the  other  partners  who 
have  not  consented  thereto.  Tombecbee  Bank  v. 
Durnell,  5  aiason's  C.  C.  R.  56. 

58.  Assuming  that  a  foreign  bill  of  exchange, 
payable  after  sight,  ought  to  "be  presented  within 
a  reasonable  time,  that  time  must  be  judged  of 
with  reference  to  the  usage  among  merchants  as 
to  delays  in  the  negotiation  and  transmission  of 
such  bdls.  Wallace  v.  Agry,  5  Mason's  C.  C.  R. 
118. 

59.  No  protest  of  a  promissory  note,  or  inland 
bill  of  e.xchange.  is  necessary.  Young  v.  Byran, 
6  Wheat.  146 ;  5  Cond.  Rep.  44. 

60.  A  protest  of  an  inland  bill,  or  promissory 
note,  is  not  necessary,  nor  is  it  evidence  of  the 
facts  stated  in  it.  The  Union  Bank  v.  Hyde,  6 
Wheat.  572;  5  Cond.  Rep.  189. 

61.  A  bill  or  note  is  prima  facie  evidence, 
under  a  count  for  money  had  and  received, 
ag-ainst  the  drawer  or  endorser.  Page's  Adm'rs. 
v?  The  Bank  of  Alexandria,  7  Wheat.  35 ;  5 
Cond.  Rep.  222. 

62.  The  presumption  that  the  contents  of  the 
bill  or  note  have  been  received  by  the  party 
sued,  and  for  the  use  of  the  plaintifT,  may  be 
rebutted  by  circumstances;  and  a  recovery 
cannot  be  had  in  such  a  case,  where  it  is  proved 
that  the  money  was  actually  received  by  an- 
other party.     Ibid. 

63.  The  negotiability  of  a  promissory  note, 
payable  to  order,  is  not  restrained  by  the  circum- 
stance of  its  being  given  for  the  purchase  of  real 
property  in  Louisiana,  and  the  notary,  before 
whom  the  contract  of  sale  is  executed,  writing 
upon  it  the  words  "ne  varietur,"  according  to 
the  laws  and  usages  of  that  state,  and  other 
countries  governed  by  the  civil  law.  Fleckner 
V.  The  Bank  of  the  U.  S.,  8  Wheat.  338 ;  5  Cond. 
Rep.  457. 

64.  In  a  declaration  )ipon  a  promissory  note  or 
bill,  the  omission  of  the  place  where  it  is  pay^ 
able  is  fatal.  Sebree  v.  Dorr,  9  Wheat.  558;  5 
Cond.  Rep.  677. 

65.  By  the  custom  of  the  banks  in  the  District 
of  Columbia,  payment  of  a  promissory  note  or 
bill  is  to  be  demanded  on  the  fourth  day  after 
the  time  limited  for  the  payment  thereof,  in 
order  to  charge  the  endorser,  contrary  to  the  ge- 
neral law  merchant,  which  requires  a  demand 
on  the  third  day.  Renner  v.  The  Bank  of  Co- 
lumbia, 9  Wheat.  581 ;  5  Cond.  Rep.  691. 

66.  It  seems  that,  as  against  the  maker  of  a 
promissory  note,  or  against  the  acceptor  of  a  bill 
of  exchange,  payable  at  a  particular  place,  no 
averment  in  the  declaration,  or  proof  at  the  trial, 
of  a  demand  of  payment  at  the  place  designated, 
is  necessary.  Bank  of  the  U.  S.  v.  Smith,  11 
Wheat.  171;  6  Cond.  Rep.  257. 

67.  But  as  against  the  endorser  of  a  bill  or 
note,  such  an  averment  and  proof  is,  in  general, 


necessary.     Bank  of  U.  S.  v.  Bank  of  Georgia, 
10  Wheat.  333  ;  6  Cond.  Rep.  120. 

68.  Where  the  bill  or  note  is  made  payable  at 
a  particular  bank,  and  the  bank  itselt  is  the 
holder,  such  an  averment  and  proof  may  be 
dispensed  with ;  and  all  that  is  necessary  is,  for 
the  bank  to  examine  the  account  of  the  maker 
with  them,  in  order  to  ascertain  whether  he  has 
any  funds  in  their  hands.     Ibid. 

69.  By  the  general  law,  demand  of  payment 
of  a  bill  or  note  must  be  made  on  the  third  day 
of  grace  ;  but  where  a  note  is  made  for  the  pur- 
pose of  being  negotiated  at  a  bank,  whose  cus- 
tom is  to  demand  payment  and  give  notice  on 
the  fo>irth  day,  that  custom  forms  a  part  of  the 
law  of  the  contract,  and  it  is  not  necessary  that 
a  personal  knowledge  of  the  usage  should  be 
brousht  home  to  the  endorser  for  that  purpose. 
Mills  Y.  Bank  ofU.  S.,  11  Wheat.  431  ;  6  Cond. 
Rep.  373. 

70.  If  a  draft  not  negotiable,  be  accepted  by 
the  drawer  with  an  agreement  to  pay  the  amount 
to  any  person  to  whom  it  is  assigned,  the  as- 
signee, after  notice,  may  maintain  an  action  for 
money  had  and  received  to  his  use  against  the 
acceptor.  Weston  v.  Penniman,  1  Mason's  C.  C. 
R.  306. 

71.  A  foreign  bill  of  exchange  protested,  does 
not  bind  the  heir  of  the  drawer.  Alston,  Exe- 
cutor of  Munford,  ^'c,  v.  Munford  et  al.,  1  Brock. 
C.  C.  R.  266. 

72.  A  fortiori,  this  applies  where  the  money 
has  been  drawn  for  by  a  bill  in  favour  of  a  third 
person,  which  has  been  accepted  before  the 
failure.     Tahcr  v.  Perot,  2  GalJis.  C.  C.  R.  565. 

73.  A  bill  drawn  payable  at  five  days  after 
sight,  and  accepted  on  the  first  day  of  a  month, 
is  payable  on  the  ninth  of  the  same  month,  the 
day  of  the  acceptance  being  excluded,  and  the 
three  days  of  grace  allowed  ;  a  demand  on  the 
eighth,  and  protest  for  non-payment  on  that  day, 
is  too  early,  and  therefore  void.  Mitchell  v.  De- 
grand,  1  aiason's  C.  C.  R.  176. 

74.  In  an  action  on  the  case  to  recover  the 
amount  of  an  accepted  bill  of  exchange  brought 
by  the  payees,  who  were  endorsers  on  this  bill, 
the  damages  and  costs  of  the  suit,  which  had 
been  recovered  from  them,  cannot.be  recovered 
against  the  endorsee,  there  being  no  money 
count  in  the  declaration.  King  et  al.  v.  Phillips, 
Peters'  C.  C.  R.  350. 

75.  A  bill  payable  at  five  days  after  sight,  is 
presented  for  acceptance  on  the  30th  of  Sep- 
tember, but  not  in  fact  accepted  till  the  1st  of 
October ;  the  acceptance  takes  efTect  only  from 
that  day,  and  does  not  relate  back  to  the  time 
of  presentment  on  the  preceding  day.  Mitchell 
V.  Degrand,  1  Mason's  C.  C.  R.  176. 

76.  A  bill  payable  at  so  many  days  after  sight, 
means  so  many  days  after  legal  sight,  that  is,  so 
many  days  after  the  acceptance  :  for  that  is  the 
sight  to  which  the  bill  refers.     Ibid. 

77.  Exchange  is  to  be  settled  at  the  rate  pre- 
vailing at  the  time  of  the  verdict.  Cropper  v. 
Nelson,  3  Wash.  C.  C.  R.  125. 

78.  A  bill  of  exchange  drawn  at  New  Orleans 
upon  a  person  residing  in  Philadelphia,  and  pay- 
able in  the  latter  city,  had  a  view  to  the  laws  of 
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Pennsylvania,  and  the  claims  of  the  holder  bf 
such  a  bill  will  be  subject  to  those  laws.  Golden 
V.  Prince,  3  Wash.  C.  C.  R.  313. 

79.  If  a  debtor  remits  a  bill  to  his  creditor,  in 
payment  of  the  debt,  and  he  receives  it  as  such, 
and  credits  the  debtor,  it  is  a  payment,  and  he 
can  only  sue  the  debtor  as  an  endorser;  and  if 
he  neglect  to  present  it  in  time  for  acceptance 
and  payment,  and  to  give  notice  of  its  dishonour, 
he  makes  the  debt  his  own,  whether  the  drawer 
has  funds  in  the  hands  of  the  drawee  or  not. 
Dermiston  ct  at.  v.  Imhric,  3  Wash.  C.  C.  R.  396. 

80.  In  an  action,  where  the  declaration  stated 
that  E.  Brown  was  attached  to  answer,  and  pro- 
ceeded to  allege  the  drawing  of  a  bill  of  ex- 
change by  Elislia  Brown,  evidence  of  a  bill  of 
exchange,  signed  by  Elijah  Brown,  cannot  be 
given.     Craig  v.  Brown,  Peters'  C.  C.  R.  139. 

81.  If  one  partner,  in  a  voyage  on  joint  ac- 
count, be  authorized  by  the  others  to  take  up 
money  on  the  credit  of  the  whole  concern,  and 
draw  bills  therefor  on  a  house  at  Amsterdam, 
and  the  partner  take  up  money  and  draw  a  bill 
for  the  same,  directing  it  to  be  charged  to  the 
account  of  all  the  partners,  but  it  is  signed  by 
himself  only,  it  seems  such  bill  is  binding  on  all 
the  partners;  at  least  equity  will  enforce  pay- 
ment thereof  against  all  the  partners  in  favour 
of  the  payor  of  the  bill,  who  has  trusted  the 
monev  on  the  faith  of  the  joint  credit.  Van 
Riemsdyk  v.  Kane  et  al,  1  Gallis.  C.  C.  R.  630. 

82.  In  equity,  such  a  bill,  drawn  under  such 
circumstances,  would  be  deemed  to  have  been 
guarantied  as  to  acceptance  and  payment,  by  all 
the  partners.  The  statute  of  frauds  does  not 
apply  to  such  a  case,  for  the  guarantee  is  not  for 
the  payment  of  the  debt  of  another,  but  of  the 
debt  of  the  guarantors.     Ibid, 

83.  If  no  original  authority  to  draw  was 
given,  but  subsequently  the  whole  transaction 
was  ratified  by  all  the  partners,  such  ratification 
would  be  equipollent  with  an  original  authority. 
Ibid. 

84.  A  bill  of  e.vchange,  expressed  to  be  col- 
lateral to  a  ransom  bill,  is  a  contract  upon  which 
an  action  may  be  sustained  at  common  law,  the 
plaintiff  and  payee  being  an  alien  friend.  Mai- 
sonnaire  v.  Keating,  2  Gallis.  C.  C.  R.  325. 

85.  In  an  action  upon  such  bill  or  exchange, 
the  capture  must  be  taken  to  be  justifiable,  and 
the  ransom  regular.     Ibid. 

,86.  If  an  agent  to  collect  and  receive  pay- 
ment of  bills,  transmits  them  to  his  own  private 
agent,  to  receive  the  money,  and  place  the 
amount,  when  received,  to  his  private  credit, 
payment  to  such  agent  is  payment  to  the  ori- 
ginal a^ent;  and  if  there  be  a  failure,  it  is  the 
ioss  of^the  latter,  and  not  of  his  principal. 
Taber  v.  Perot,  2  Gallis.  C.  C.  R.  565. 

87.  If  a  bill  of  e.Ychange  be  drawn  by  A.,  with 
oirections  to  charge  the  amount  thereof  to  B., 
and  it  is  accepted  generally,  and  paid,  the 
drawer  is  not  liable  to  the  drawee ;  unless  it 
appear  that  B.  was  the  agent  of  A.,  and  the 
direction  to  charge  th(!  bill  to  him,  was  only  to 
point  out  the  fund  from  which  the  bill  was  to  be 
paid.     Bell  v.  Davidson,  3  Wash.  C.  C.  R.  328. 

88.  A  bill  of  exchange,  payable  at  sixty  days 


after  sight,  was  drawn  in  Havana  upon  London. 
Held,  that  it  need  not  be  sent  from  Cuba  direct 
to  London,  but  might  be  sent  indirectly  in  any 
manner  justified  by  the  course  of  trade,  and  be 
sent  for  sale  to  the  United  States.  Wallace  v. 
Agry,  4  Mason's  C.  C.  li.  336. 

89.  No  absolute  rule  can  be  laid  down,  as  to 
the  time  within  which  such  a  bill  must  be  pre- 
sented for  acceptance.  The  only  rule  i.s,  that  it 
must  be  presented  within  a  reasonable  time; 
and  what  is  a  reasonable  time  depends  upon  the 
circumstances  of  each  particular  case.     Ibid. 

90.  Taking  a  bill  of  exchange  is.  at  most, 
only  prima  facie  evidence  of  a  satisfaction  ana 
extinguishment  of  an  antecedent  debt.  Query, 
How  far  even  this  is  to  be  relied  on,  as  a  general 
presumption -in  foreign  states?  A  copy  of  the 
protest  lor  non-acceptance  need  not  accompany 
the  notice  of  dishonour.  It  is  sufficient  to  pro- 
duce it  at  the  time.     Ibid. 

91.  By  the  general  custom  of  merchants  in 
the  United  States,  bills  of  exchange  drawn  in 
one  state  are,  if  dishonoured,  protested  by  a 
notary,  and  the  protest  is  the  customary  and 
sufficient  proof  of  the  dishonour,  without  any 
auxiliary  evidence.  Townslcy  v.  Sumrall,  2 
Peters,  178. 

92.  A  bill  of  exchange,  accepted  and  endorsed 
by  citizens  of  Kentucky,  and  there  negotiated, 
payable  at  New  Orleans,  was  not,  by  force  of  the 
statute  of  Kentucky  of  1798,  subject  to  the  pay- 
ment of  ten  per  cent,  damages.  The  Bank  of 
the  United  States  v.  Daniel,  12  Peters,  32. 

93.  A  bill  of  exchange  drawn  in  one  state  of 
the  United  States,  on  a  person  in  another  state, 
and  payable  there,  is  a  foreign  bill.     Ibid. 

94.  Where  a  bill  was  drawn  in  Kentucky  on  a 
person  in  Kentucky,  and  accepted,  payable  in 
New  Orleans,  the  acceptor  is  liable  to  the  con- 
tract to  the  same  extent  as  he  would  have  been, 
if  he  had  accepted  the  bill  in  Louisiana.  As  a 
foreign  bill,  the  holders  were  entitled  to  re-e.x- 
change,  by  commercial  usage,  when  the  protest 
for  non-payment  was  made.     Ibid. 

95.  Giving  a  note  for  a  pre-existing  debt, 
does  not  discharge  the  original  cause  of  action  ; 
unless  it  is  agreed  that  the  note  shall  be  taken 
in  payment.     Ibid. 

96.  A  party  to  a  note  entitled  to  notice,  may 
waive  the  notice  by  a  promise  to  see  it  paid,  or 
an  acknowledgment  that  it  must  be  paid  ;  or  a 
promise  that  "he  will  set  the  matter  to  rights ;" 
or  by  a  qualified  promise,  having  knowledge  of 
the  laches  of  the  holder.  Reynolds  ct  al.  v. 
Douglass  et  al,  12  Peters,  497. 

97.  A  person  who  takes  a  bill,  which  on  the 
face  of  it  was  dishonoured,  cannot  be  allowed  to 
claim  the  privileges  which  belong  to  a  bona  fide 
holder  without  notice.  If  he  chooses  to  receive  it 
under  such  circumstances,  he  takes  with  it  all 
the  infirmities  belonging  to  it;  and  is  in  no  bet- 
ter condition  than  the  person  from  whom  he  re- 
ceived it.  There  can  be  no  distinction  in  principle 
between  a  bill  transferred  after  it  is  dishonoured 
for  non-acceptance,  aird  one  transferred  after  it 
has  been  dishonoured  for  non-payment.  An- 
dretcs  v.  Pond  et  al.,  13  Peters,  65. 

98.  The  plaintifls  in  an  action  on  the  second 
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set  of  a  foreign  bill  of  exchange,  A\hich  was 
protested  for  non-acceplance,  with  the  protests 
thereto  attached,  can  recover,  without  producing 
the  first  of  the  same  set.  or  accounting  for  its 
non-production.  Downes  v.  Church,  13  Peters, 
205. 

99.  Action  in  the  circuit  court  of  New  York 
on  a  bill  of  exchange  accepted  in  New  York, 
instituted  by  the  holder,  a  citizen  of  the  state  of 
Maine.  The  acceptance  and  endorsement  of 
the  bill  were  admitted,  and  the  defence  was 
rested  on  allegations  that  the  bill  had  been  re- 
ceived in  payment  of  a  pre-existent  debt,  and 
that  the  acceptance  had  been  given  for  lands 
which  the  acceptor  had  purchased  from  the 
drawer  of  the  bill,  to  which  lands  the  drawer 
had  no  title,  and  that  the  quality' of  the  lands 
had  been  misrepresented,  and  the  purchaser 
imposed  upon  by  the  fraud  of  the  drawer,  and 
those  who  were  co-owners  of  the  land,  and  co- 
operatois  in  the  sale.  The  bill  accepted  had 
been  received  bona  fide,  and  before  it  was  due. 
By  the  court :  There  is  no  doubt  that  a  bona  fide 
holder  of  a  negotiable  instrument  for  a  valuable 
consideration,  without  any  notice  of  the  facts 
which  implicate  its  validity  as  between  the 
antecedent  parties,  if  he  takes  it  under  an  en- 
dorsement made  before  the  same  becomes  due, 
holds,  the  title  unaffected  by  those  facts  j  and 
may  recover  thereon,  although,  as  between  the 
antecedent  parties,  the  transaction  may  be  with- 
out any  legal  validity.  Swift  v.  Tyson,  16  Pe- 
ters, 1. 

100.  The  holder  of  negotiable  paper,  before  it 
is  due,  is  not  bound  to  prove  that  he  is  a  bona 
fide  holder  for  a  valuable  consideration,  without 
notice ;  for  the  law  will  presume  that,  in  the 
absence  of  all  rebutting  proof:  and  therefore  it 
is  incumbent  on  a  defendant  to  establish  by 
way  of  defence  satisfactory  proofs  of  the  con- 
trary, and  thns  to  overcome  the  prima  facie 
title  of  the  plaintiff.     Ibid. 

101.  B.  and  M-K.,  merchants  at  New  Orleans, 
were  the  factors  of  P.  and  Company,  of  Hunts- 
ville,  Alabama,  and  made  advances  on  cotton 
shipped  to  them.  In  August,  1834,  P.  and 
Company  were  indebted  to  B.  and  M'K.  one 
thousand  three  hundred  and  fifteen  dollars  ;  and 
Williams,  the  agent  of  B.  and  MK.,  agreed  with 
P.  autl  Company,  that  B.  and  M-K.  would  ad- 
vance eight  thousand  dollars  on  bills  to  be 
drawn  between  the  20th  of  April,  and  the  31st 
Jul)-,  1835,  by  P.  and  Company,  and  any  two 
of  six  persons  named,  among  whom  were  Hor- 
ton  and  Terry,  two  of  the  defendants  in  this 
suit.  Before  July  31st,  1835,  several  shipments 
of  cotton  were  made  to  B.  and  M'K.  by  P.  and 
Company,  and  several  bills  were  drawn  by  them 
jointly  with  Horton  and  Terry,  and  by  others 
without  them  ;  all  of  which  were  accepted  by 
B.  and  M'K.  These  bills,  with  the  advances 
before  made,  amounted  to  twenty-nine  thou- 
'iand  seven  hundred  and  ninety-five  dollars,  and 
the  proceeds  of  the  shipments  were  twenty-two 
thousand  four  hundred  and  sixty  dollars.  B. 
and  M'K.  applied  these  proceeds  to  the  liquida- 
tion of  the  bills  drawn  by  P.  and  Company,  to 


the  e.xclusion  of  those  drawn  by  them  jointly 
with  Horton  and  Terry;  and.  as  these  bills  ex- 
ceeded the  proceeds  of  the  cotton,  they  brought 
an  action  on  a  bill  drawn  June  4th,  1835,  by  P. 
and  Company,  and  Horton  and  Terry,  amounting 
to  three  thousand  dollars.  The  circuit  court  in- 
structed the  jury,  that  if  they  believed  from  the 
evidence  that,  at  the  maturity  of  the  bill,  B.  and 
M'K.  had  sufficient  funds  of  P.  and  Company  to 
pay  the  bill,  and  Horton  and  Terry  to  be  accom- 
modation drawers,  and  securities  only,  then,  in 
the  absence  of  any  instructions  from  P.  and 
Company,  in  regard  to  the  application  of  the 
funds,  B.  and  M-K.  were  bouml  to  apply  them 
to  pay  the  bill,  and  could  not  hold  them  to  pay  a 
bill  drawn  on  them  by  P.  and  Company  only, 
which  had  been  accepted  by  them,  and  was  not 
then  due.'  Held,  That  the  instructions  of  the 
circuit  court  were  correct.  Brander  i)'  M'-Ken- 
na  v.Pkdlips  ^-  Co.,  16  Peters,  121. 

102.  When  a  factor  makes  advances,  or  in- 
curs liability  on  a  consignment  of  goods,  if 
there  be  no  special  agreement,  he  may  sell  the 
property  in  the  exercise  of  a  sound  discretion, 
according  to  general  usage,  and  reimburse  him- 
self out  of  the  proceeds  of  the  sale,  and  the  con- 
signor has  no  right  to  interfere.  The  lien  of  the 
factor  for  advances  and  liabilities  incurred,  ex- 
tends not  only  to  the  property  consigned,  but, 
when  sold,  to  the  proceeds  in  the  hands  of  the 
vendee,  and  the  securities  therefor  in  the  hands 
of  the  factor.     Ibid. 

103.  By  the  law  merchant,  no  protest  is  re- 
quired to  be  made  upon  the  dishonour  of  any 
promissory  note  ;  it  is  exclusively  confined  to 
foreign  bills  of  exchange.  Burke  v.  M'Kay,  2 
Howard,  66. 

104.  Nor  is  it  a  necessary  part  of  the  official 
duty  of  a  notary  to  give  notice  to  an  endorser 
of  the  dishonour  of  a  promissory  note.  Ibid. 

105.  A  state  law  or  general  usage  may  over- 
rule the  general  law  merchant  in  these  respects. 
Ibid. 

106.  Where  a  protest  is  necessary,  it  is  not 
absolutely  necessary  that  it  should  be  made  by 
a  person  who  is  in  fact  a  notary.     Ibid. 

107.  Where  the  endorser  has  discharged  the 
maker  of  a  note  from  liability  by  a  release  and 
settlement,  a  notice  of  non-payment  would  be 
of  no  use  to  him,  and  therefore  he  is  not  entitled 
to  i;.     Ibid. 

108.  In  the  state  of  Mississippi  it  is  allowed 
by  statute,  that  a  suit  be  brought  against  the 
maker  and  payer,  jointly,  of  a  promissory  note 
by  the  endorsee.  Drom^oolc  v.  The  Farmers^ 
and  Merchants'  Bank  of  Mississippi,  2  Howard, 
241. 

109.  An  action  of  this  kind  cannot  be  main- 
tained in  the  courts  of  the  United  States, 
although  the  plaintiff  resides  in  another  state, 
provided  the  maker  and  payer  of  the  note  both 
reside  in  Mississippi.     Ibid. 

110.  If  notes  are  deposited  for  collection  by 
way  of  collateral  security  for  an  existing  debt, 
the  case  does  not  fall  within  the  strict  rules  of 
commercial  law  applicable  to  negotiable  paper 
It  falls  under  the  general  law  of  agency;  and 
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the  agents  are  only  bound  to  use  due  diligence 
to  collect  the  debts.  Lawrence  v.  31-Callmont, 
2  Howard,  427. 

111.  If  the  drawer  of  a  bill  has  no  right  to 
expect  the  payment  of  it  by  the  acceptor; 
\vhere;  for  instance,  the  drawer  has  withdrawn 
or  intercepted  funds  which  were  destined  to 
meet  the  bill,  or  its  paynaent  was  dependent 
upon  conditions  which  he  nnust  have  known  he 
had  not  performed;  such  drawer  cannot  be  en- 
titled to  notice  of  the  non-payment  of  the  bill. 
Rhett  v.Poe,  2  Howard,  457. 

112.  Whenever  the  i'acts  are  ascertained,  it 
is  a  question  of  law  whether  due  diligence  has 
been  used  ;  and  therefore  there  is  no  error  in 
the  direction  of  a  court  to  the  jury  that  they 
should  infer  due  diligence  from  certain  facts, 
where  those  facts,  if  found  by  the  jur)'^  amounted 
in  the  opinion  of  the  court  to  due  diligence. 
Ibid. 

113.  If  the  drawer  and  acceptor  are  either 
general  partners  or  special  partners  in  the  ad- 
venture of  which  the  bill  constitutes  a  part, 
notice  of  the  dishonour  of  the  bill  need  not  be 
given  to  the  drawer.     Ibid. 

1 14.  On  a  bill  of  exchange,  payable  at  a  parti- 
cular place,  it  would  seem,  that  the  difference 
of  exchange  may  be  recovered^  if  the  declaration 
contains  the  proper  averments.  Weed  ^'  Co.  v. 
3Iiller,  1  M'Lean,  423. 

115.  But  this  seems  not  to  be  the  rule  where 
the  action  is  on  a  note,  and  there  is  no  count  or 
allegation  in  the  declaration  to  cover  the  rate  of 
exchange.     Ibid. 

116.  In  a  bill  of  exchange,  or  other  negotiable 
instrument,  the  words  "  value  received"  are  not 
necessary.  Benjamin  v.  Tillman,  2  M'Lean,  213. 

117.  A  letter  written  a  reasonable  time  before 
or  after  the  date  of  a  bill  of  exchange,  describing 
it,  and  promising  to  accept  it,  isavntual  accept- 
ance.    Bayard  v.  Lathy,  2  M'Lean,  462. 

118.  An  authority  to  draw  several  bills  of  ex- 
change, payable  at  specified  periods,  with  an 
assurance  that  the  bills  should  be  paid,  is  an 
acceptance  to  the  person  who  takes  the  bill  on 
the  credit  of  such  an  authority.     Ibid. 

119.  By  the  English  law,  a  promise  to  accept 
a  non-exrsting  bill  of  exchange,  even  though  it 
be  taken  by  the  holder  upon  the  faith  of  that 
promise,  does  not  amount  to  an  acceptance  of 
the  bill,  when  drawn  in  favour  of  the  holder. 
Jf  tides  \.  Savage,  1  Story,  22. 

120.  It  has  been  otherwise  held  by  the  su- 

Ereme  court  of  the  United  States.  Yet  if  the  bill 
e  payable  after  sight,  and  not  after  date,  such 
a  promise  has  never  been  held  in  either  country 
to  be  a??  acceptance  of  a  non-existing  bill.    Ibid. 

121.  It  is  not  necessary  that  the  various  par- 
ties to  a  negotiable  instrument  should  be  different 
persons,  in  order  to  render  it  a  bill  of  exchange. 
Ibid. 

2.  Liability  and  Discharge  of  the  Drawer  of  Bills 
of  Exchange. 

122.  When  the  drawer  of  a  bill  of  exchange 
has  no  funds  in  the  hands  of  the  drawee,  neither 
protest  nor  notice  of  non-acceptance  or  non-pay- 
ment to  the  drawer  are  necessary  to  enable  the 


payee  to  recover  of  the  drawer.     Baker  v.  Gal- 
lagher, 1  Wash.  C.  C.  R.  461. 

123.  An  agreement  to  accept  bills  renders  it 
unnecessary  that  the  drawee  shall  have  lunds  in 
his  hands  belonging  to  the  dravver.  De  Tastet  ^ 
Co.  V.  Crousillat,  2  Wash.  C.  C.  R.  132. 

124.  A  drawer  of  a  bill  of  exchange  having  no 
funds  in  the  hands  of  the  acceptor,  or  having 
withdrawn  them  without  giving  notice  of  the 
bill;  and  intercepting  all  other  funds  before  they 
reach  the  acceptor,  is  not  entitled  to  strict  notice 
of  non-payment.  He  has  no  right  to  expect  the 
bill  to  be  paid.  Valk  v.  Simmons,  4  Mason's  C. 
C.  R.  113. 

125.  Where  a  bill  of  exchange  is  drawn  by 
the  master  of  a  ship,  by  authority  of  the  owners, 
in  his  own  name,  for  a  cargo  supplied  for  the 
owners,  the  latter  are  liable,  and  are  entitled  to 
the  same  defence  against  the  bill,  in  case  of  dis- 
honour, that  they  would  be  as  drawers.  Wallace 
V.  Agry,  4  Mason's  C.  C.  R.  336. 

126.  The  failure  of  a  bank  holding  a  bill  pay- 
able after  date  for  collection,  to  give  notice  to 
the  drawer  that  the  drawee  was  not  found  at 
home  when  called  upon  to  accept  the  bill,  is  not 
such  negligence  as  discharges  the  drawer  from 
his  liability.  Bank  of  Washington  v.  Triplett  et 
al,  1  Peters,  35. 

127.  A  bill  of  exchange  was  drawn  against 
shipments  made  to  the  drawee,  but  no  letter  of 
advice  was  written  by  the  shipper  to  the  con- 
signees of  the  property,  and  drawees  of  the  bill, 
ordering  the  proceeds  of  the  shipment  to  be  ap- 
plied to  the  discharge  of  the  bill;  but  directions 
were  given  to  charge  the  bill,  generally,  to  the 
account  of  the  shipper.  Held,  That  the  drawees 
were  not  bound  to  accept  the  bill,  in  consequence 
of  the  proceeds  of  the  shipment  being  received 
by  them.  Schimmelpennich  v.  Bayard  et  al.,  1 
Peters,  286. 

128.  It  is  well  settled,  that  if  a  bill  of  exchange 
be  drawn  by  one  partner  in  the  name  of  the  firm, 
or  if  a  bill  drawn  on  the  firm  by  their  usual  name 
and  style,  be  accepted  by  one  of  the  partners,  all 
the  partnership  are  bound.  It  results  necessarily 
from  the  nature  of  the  association,  and  the  objects 
for  which  it  is  constituted,  that  each  partner 
should  possess  the  power  to  bind  the  whole, 
when  acting  in  the  name  by  which  the  partner- 
ship is  known  ;  although  the  consent  of  the  other 
partners  to  the  particular  contract  should  not  be 
obtained,  or  should  be  withheld.  Le  Roy  v. 
Johnson,  2  Peters.  197. 

129.  Where  a  bill  of  exchange  was  drawn  bv 
A.,  after  the  dissolution  of  his  partnership  with 
B.,  and  the  proceeds  of  the  bill  went  to  pay,  and 
did  pay,  the  partnership  debts  of  A.  &  B.,  which 
A.,  on  the  dissolution  of  the  firm,  had  assumed 
to  pay,  the  holder  of  the  bill,  after  its  dishonour, 
can  have  no  claim  on  B.  in  consequence  of  the 
particular  appropriation  of  the  proceeds  of  the 
bill.     Ibid.  199. 

130.  A  suit  may  be  brought  against  the  draw 
and  endorser  of  a  bill  of  exchange,  on  its  non- 
acceptance.  The  undertaking  of  the  drawer  and 
endorser  is,  that  the  drawee  will  accept  and  pay; 
and  the  liability  of  the  drawer  only  attaches 
when  the  drawee  refuses  to  accept,  or  hnvins; 
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accepted,  fails  to  pay.  A  refusal  to  accept  is 
then  a  breach  of  the  contract,  upon  the  happen- 
ing of  which,  a  right  of  action  instantly  accrues 
to  the  payee,  to  recover  fronti  the  drawer  the 
value  expressed  in  the  bill;  that  being  the  con- 
sideration the  payee  gave  for  it.  Such  also  is 
the  undertaking  of  an  endorser,  before  the  bill 
has  been  presented  for  acceptance,  he  being,  in 
fact,  a  new  drawer  of  the  same  bill,  upon  the 
terms  expressed  on  the  face  of  it.  Evaus  v.  Gee, 
11  Peters,  80. 

3.  Liability  and  Discharge  of  the  Endorser  of  Bills 
of  Exchange. 

131.  The  defendant  being  indebted  to  the 
plaintiff  in  London,  for  goods,  remitted  a  bill  of  ex- 
change, drawn  upon  Lomlon,  in  his  favour,  which 
he  endorsed  "pay  the  amount  to  order  for  my 
use."  The  bill  was  not  accepted,  nor  paid,  and 
was  returned  to  the  plaintiff's  agent,  who  de- 
manded payment  of  the  defendant  as  endorser. 
Held,  That  such  special  endorsement  releases 
the  endorser  from  the  payment  of  damages,  and 
prevents  the  negotiability  of  the  bill.  The  amount 
of  the  bill  is  to  be  received  by  the  endorsee,  for 
the  use  of  the  endorser.  Brown  v.  John  Jackson, 
1  Wash.  C.  C.  R.  512. 

132.  If  the  endorsee  be  not  a  creditor  of  the 
endorser,  then  he  is  to  receive  the  money,  and 
remit  it.  or  the  bill  is  dishonoured 3  he  is  to  re- 
turn it.     Ibid. 

133.  In  this  case,  the  plaintiff  having  received 
the  bill  in  payment  of  a  debt  due  him,  was  en- 
titled to  look  to  every  person  responsible  on  the 
bill,  in  like  manner  as  if  he  had  bought  the  bill, 
with  exception  of  a  claim  for  damages  on  the 
endorser.     Ibid. 

134.  The  endorser  of  a  bill  of  exchange  is  not 
entitled  to  recover  of  the  drawer  the  damages 
incurred  by  the  non-acceptance  of  the  bill,  un- 
less he  has  been  obliged  to  pay  them,  or  is  liable 
to  pay  them.  Kingston  v.  Wilson,  4  Wash.  C. 
C.  R.  310. 

135.  An  unconditional  promise,  by  the  en- 
dorser of  a  bill  or  note,  to  pay  it.  or  the  acknow- 
ledgment of  his  liability,  after  knowledge  of  his 
discharge  from  his  responsibility  by  the  laches 
of  the  holder,  amounted  to  an  implied  waiver  of 
due  notice  of  a  demand  from  the  drawee,  ac- 
ceptor, or  maker.  Thornton  v.  IFi/jui,  12  Wlieat. 
183,:  6  Cond.  Rep.  508. 

136.  So  an  acknowledgment  of  the  drawer's 
or  endorser's  liability  has  the  same  efi'ect.   Ibid. 

137.  Knowledge  of  the  fact  of  the  laches  of 
the  holder  is  essential,  to  charge  the  endorser 
upon  his  promise  or  acknowledgment.     Ibid. 

138.  If  an  endorser  is  once  fixed  by  due  no- 
tice of  the  non-acceptance  of  a  bill,  no  delay  of 
the  holder  to  return  the  bill  and  demand  pay- 
ment, lakes  away  his  right  of  recovery ;  not- 
withstanding the  drawer  may,  in  the  interme- 
diate time,  fail.  Wild  v.  Bank  of  Passamaquoddy, 
3  Mason's  C.  C.  R.  505. 

139.  When,  upon  a  bill  payable  so  many  days 
after  sight,  the  holder  presents  the  bill  for  ac- 
ceptance, and  elects  to  consider  what  passes  on 
such  presentment  as  a  non-acceptance,  he  is 
bound  by  such  election  as  to  all  the  other  parties 


to  the  bill,  and  must  give  due  notice  to  them  of 
the  dishonour  accordingly,  otherwise  they  will 
be  discharged ;  and  a  subsequent  acceptance  by 
the  drawer,  on  the  next  day,  will  not  be  suffi- 
cient to  charge  the  drawer,  in  case  no  such  no- 
tice is  given,  and  the  drawer  fails  before  the 
day  of  payment.  Mitchell  v.  Degrand,  1  Ma- 
son's C.  C.  R.  176. 

4.  Liability  and  Discharge  of  the  Acceptor  of  Bills 
of  Exchange. 

140.  The  payee  must  either  stale  that  the  bill 
was  protested,  or  show  that  it  was  not  incum 
bent  on  him  to  protest  it,  because  the  drawee 
had  no  funds  in  hand  to  pay  the  bill ;  but  this 
omission  can  only  be  taken  advantage  of  by  spe- 
cial demurrer.  Baker  v.  Gallagher,  1  Wash.  C. 
C.  R.  461. 

141.  A  promise  to  accept  a  bill  is  an  accept- 
ance, when  the  bill  is  duly  drawn  and  taken, 
bona  fide,  on  the  faith  of  the  promise.  Ogden 
et  al.  V.  Gillinsham  ct  al.,  1  Baldwin's  C.  C. 
R.  45. 

142.  A,  residing  in  Philadelphia,  consigned 
goods  to  B.  residing  in  New  Vork,  and  drew  his 
bill  on  B,  promising  to  pay  the  balance  which 
might  be  due  after  the  sale  of  the  goods,  if  the 
proceeds  did  not  reimburse  B  the  amount  of  the 
bill.  B  accepted  and  paid  the  bill,  which  ex- 
ceeded the  amount  of  sales.  Held,  that  A  was 
bound  to  reimburse  B  at  New  York.     Ibid. 

143.  Where  bills  are  accepted,  payable  in 
London,  on  a  promise  to  provide  funds  to  meet 
them,  the  contract  is  governed  by  the  law  of 
England.  The  obligation  and  rights  of  the  par- 
ties to  a  contract,  are  governed  by  the  law  of  the 
country  where  the  contract  is  to  be  e.vecuted. 
The  remedies  to  enforce  a  contract  are  governed 
by  the  law  of  the  country  in  which  the  suit  is 
brought.     Ibid. 

144.  Where  a  bill  of  exchange  is  accepted 
conditionally,  the  holder,  who  would  charge  the 
acceptor,  must  show  performance  of  the  condi- 
tion.    Read  v.  Wilkinson,  2  Wash.  C.  C.  R.  514. 

145.  A  suit  was  instituted  by  the  bank  against 
Pearson,  the  drawer  of  a  bill  of  exchange  en- 
dorsed by  Hatch,  which  suit  stood  for  trial  at  an 
approaching  term.  The  attorney  and  agent  of 
the  bank  agreed  with  Pearson,  that  the  suit 
against  him  should  be  continued,  without  judg- 
ment, until  the  term  after  that  at  which  judg- 
ment would  have  been  entered,  if  Pearson  would 
permit  a  person  in  confinement  under  an  execu- 
tion, to  attend  at  his  suit  a  distant  court  as  a 
witness  for  the  bank,  in  a  suit  in  which  the  bank 
was  plaintiff.  The  witness  was  permitted  to 
attend  the  court,  and  the  suit  against  Pearson 
was  continued  agreeabl}-  to  the  agreement.  By 
the  court: — This  was  an  agreement  for  a  valu- 
able consideration,  and  not  a  mere  voluntary 
and  discretionary  exercise  of  authority  on  the 
part  of  the  agent  of  the  bank.  It  was  a  virtual 
discharge  of  the  endorser  of  the  bill.  Bank  of 
the  United  States  v.  Hatch,  6  Peters,  250. 

146.  The  doctrine  is  well  established,  4hat 
the  acceptor  of  a  bill  is  bound  to  know  the  hand- 
writing of  the  drawer,  and  cannot  defend  him- 
self by  a  subsequent  discovery  of  the  forgery. 
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The  Bank  of  the  United  States  v.  Bank  of  Georgia, 
10  Wheat.  333  :  6  Cond.  Rep.  132. 

147.  If  the  holder  of  a  bill  of  exchange,  at 
the  time  of  taking  the  bill,  knew  that  the  drawee 
hud  not  i'unds  in  his  hands  belonging  to  the 
diawer.  and  took  the  bill  on  the  promise  of  the 
drawee  to  accept  it,  expecting  to  receive  funds 
from  the  drawer,  the  promise  of  the  drawee  to 
accept  the  bill  constitutes  a  valid  contract  be- 
tween the  parties,  notwithstanding  the  failure 
of  the  drawer  to  place  funds  in  his  hands.  The 
acceptance  of  the  drawee  of  a  bill  binds  him, 
although  it  is  known  to  the  holder  that  he  has 
no  funds  in  his  hands.  It  is  sufficient  that  the 
holder  trusts  to  such  acceptance.  Toumley  v. 
Sumrall,  2  Peters,  183. 

148.  An  action  for  money  had  and  received, 
or  money  paid,  will  not  lie  by  the  acceptor  of  a 
bill  of  exchange  who  has  not  paid  the  same. 
Parker  et  al.  v.^The  United  States,  Peters'  C.  C.  R. 
262. 

149.  The  acceptor  of  a  bill  of  exchange,  who, 
at  the  time  of  the  acceptance,  had  no  funds  in 
his  hands  belonging  to  the  drawer,  although  he 
had  not  paid  the  bill,  may  sue  the  drawer,  if  he 
has  done  something  equivalent  to  payment;  as 
if  he  is  in  confinement,  under  a  capias  ad  satis- 
faciendum, at  the  suit  of  the  holder.     Ibid. 

150.  The  United  States  instituted  a  suit  against 
the  Bank  of  the  Metropolis,  claiming  twenty- 
seven  thousand  eight  hundred  and  eighty-one 
dollars  and  fifty-seven  cents,  the  balance,  ac- 
cording to  the  statement  of  the  treasury,  due  to 
the  United  States.  The  defendant  claimed  credits 
amounting  to  twenty-three  thousand  dollars,  ex- 
clusive of  interest,  which  has  been  presented  to 
the  proper  accounting  officers,  for  acceptances 
of  the  post-office  department  of  the  drafts  of 
mail  contractors,   and  an   item  of  six  hundred 
and  eleven  dollars  and  fifty-two  cents,  over-draft 
of  an  oflicer  of  the  post-oflice  department,  on 
the  Bank  of  the  Metropolis.     The  drafts  of  the 
contractors,  accepted  by  the  post-office  depart- 
ment, were  discounted  by  the  bank,  in  the  way 
of  business ;    one  draft  was  accepted  uncondi- 
tionally, the  other  drafts  were   accepted,   "on 
condition  that  the  contracts  be  complied  with." 
Held,  that  the  bank  became  the  holder  of  the 
draft  unconditionally  accepted,  for  valuable  con- 
sideration ;  and  its   right  to  charge  the  United 
States  with  the  amount,  cannot  be  defeated  by 
any  equities  between  the  drawers  and  the  post- 
olfice.     The  United  Slates  v.  The  Bank  of  the  Me- 
tropolis, 15  Peters,  377. 

151.  It  was  no  matter  how  the  account  of  the 
draw(#r  of  the  draft  unconditionally  accepted 
stood  with  the  post-office  department;  whether 
he  was  a  debtor  or  a  creditor;  whether  the  bank 
knew  one  or  the  other.  An  unconditional  ac- 
ceptance was  tendered  to  the  bank  for  discount. 
It  was  not  the  duty  of  the  bank  to  inquire  how  the 
account  stood,  or  for  what  purpose  the  acceptance 
was  made.  All  it  had  to  look  to  was  the  genu- 
ineness  of  the  acceptance,  and  the  authority  of 
the  officer  to  give  it.     Ibid. 

152.  The  rule  is,  that  the  want  of  considera- 
tion between  the  drawer  and  the  acceptor  is  no 
defence  against  the  rights  of  a  third  party,  who 


has  given  a  consideration  for  the  bill :  and  this 
even  though  the  acceptor  has  been  defrauded 
by  the  drawee,  if  that  be  not  known  to  such 
third  party.     Ibid. 

153.  If  one  purpose  making  a  conditional  ac- 
ceptance only,  and  commit  that  acceptance  to 
writing,  he  should  be  careful  to  express  the  con- 
dition therein.  He  cannot  use  general  terms, 
and  then  exempt  himself  from  liability  by  rely- 
ing upon  particular  facts  which  have  already 
happened,  though  they  are  connected  with  the 
conditional  acceptance.  By  express  terms  the 
acceptor  might  have  guarded  against  any  con- 
struction, other  than  that  which  was  intended 
by,  or  was  the  apparent  meaning  of  the  words 
of  the  acceptance.  It  matters  not  what  the  ac- 
ceptor meant  by  a  cautious  and  precise  phrase- 
ology, if  it  be  not  expressed  as  a  contlition. 
Ibid. 

154.  Nothing  out  of  the  condition  expressed 
in  the  words  of  the  acceptance  can  be  inferred, 
unless  it  be  in  a  case  where  the  words  used  are 
so  ambiguous  as  to  make  it  necessary  that  parol 
evidence  should  be  resorted  to,  to  explain  them. 
Ibid. 

155.  If  two  persons  deal  in  relation  to  the 
executory  contracts  of  a  third,  and  one  of  them, 
being  the  obligee,  induces  the  other  to  advance 
money,  "  upon  condition  that  his  contracts  be 
complied  with."  and  he  knows  that  forfeitures 
have  been  already  incurred  by  the  obligor  for 
breaches  of  his  contract,  and  does  not  say  so, 
he  shall  not  be  permitted  afterwards  to  get  rid 
of  his  liability  by  saying,  "I  cannot  pay  you; 
for  when  I  accepted  there  was  already  due  to 
me  from  the  drawer  of  the  bills  more  than  I 
accepted  for;  you  did  not  choose  to  make  in- 
quiry."    Ibid. 

156.  The  terms,  "accepted,  \vhen  the  con- 
tracts of  the  drawer  of  the  bill  are  complied 
with,"  are  not  retroactive;  they  do  not  refer  to 
past  transactions,  but  to  the  subsequent  per- 
formance of  the  contractors.     Ibid. 

157.  The  acceptor  of  a  bill  of  exchange  stands 
in  the  same  relation  to  the  drawee,  as  the  maker 
of  a  note  does  to  the  payee ;  and  the  acceptor 
is  the  principal  debtor  in  the  case  of  a  bill,  pre 
ciselylikethemakerofanote.  Theliability  of  ihe 
acceptor  grows  out  of  and  is  to  be  governed  b} 
the  terms  of  his  acceptance;  and  the  liiibilitj 
of  the  maker  of  a  note  grows  out  of  antl  is  to 
be  governed  by  the  terms  of  his  note;  and  the 
place  of  payment  can  be  of  no  more  importance 
in  the  one  case  than  in  the  other.  Wallace  v. 
M-Connell,  13  Peters,  186. 

158.  It  is  of  the  utmost  importance,  that  all 
rules  relating  to  commercial  law  should  be 
stable  and  uniform.  They  are  adopted  for  prac- 
tical purpose?,  to  regulate  the  course  of  com- 
rtiercial  transactions.  When  a  note  or  bill  is 
made  payable  at  a  particular  bank,  as  is  ge- 
nerally the  case,  it  is  well  known  that,  according 
to  the  usual  course  of  business,  the  note  or  bill 
is  lodged  at  the  bank  for  collection ;  and  if  the 
maker  or  acceptor  calls  to  take  it  up  when  it 
falls  due,  it  will  be  delivered  to  him,  and  the 
business  is  closed.  But  should  he  not  find  the 
note   or  bill  at  the   bank,  he   can  deposit    his 
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money  to  meet  the  note  when  presented;  and 
should  he  be  afterwards  prosecuted;  he  will  be 
exonerated  from  all  costs  and  damages  upon 
proving  such  tender  and  deposite.  Or  should 
the  note  or  bill  be  made  payable  at  some  place 
other  than  a  bank,  and  no  deposite  could  be 
made,  or  he  should  choose  to  retain  his  money 
in  his  own  possession ;  an  offer  to  pay  the  money 
at  the  time  and  place  would  protect  him  against 
interest  and  costs,  on  bringing  the  money  into 
court.     Ibid. 

159.  In  actions  on  promissory  notes  against 
the  maker,  or  on  bills  of  exchange  where  the 
suit  is  against  the  maker,  in  the  one  case,  and 
the  acceptor  in  the  other,  and  the  note  or  bill  is 
made  payable  at  a  specified  time  and  place,  it  is 
not  necessary  to  aver  in  the  declaration  or  prove 
on  the  trial,  that  a  demand  of  payment  was 
made,  in  order  to  maintain  the  action.  But  if 
the  maker  or  acceptor  was  at  the  place,  at  the 
time  designated,  and  was  ready  and  offered  to 
pay  the  money,  it  was  matter  of  defence  to  be 
pleaded  and  proved  on  his  part.     Ibid. 

160.  The  acceptors  of  the  bill  of  exchange 
having;  when  the  bill  became  due,  funds  of  the 
drawers  in  their  hands  sufficient  to  pay  the 
same,  the  liability  of  the  accommodation  drawers 
is  as  completely  discharged  on  payment  of  the 
bill,  as  that  of  the  principals.  Brander  v. 
M-Kenna,  16  Peters,  121. 

161.  An  accommodation  acceptor  of  a  bill  of 
exchange  is  a  surety  as  to  the  drawer,  but  a 
principal  as  to  the  holder;  although  the  holder 
knew  him  to  be  an  accommodation  acceptor. 
3  Story's  C.  C.  R.  193. 

5.  Protest  and  Notice  of  Dishonour  of  Bills  of 
Exchange. 

162.  Whether  due  notice  of  protest  was  given, 
there  being  no  dispute  about  facts,  is  a  question 
of  law.  Jacob  Barker  v.  U.  S.,  1  Paine's  C.  C.  R. 
156. 

163.  If  the  drawer  of  a  bill  of  exchange  has 
no  funds  in  the  hands  of  the  drawee,  and  has  no 
right  to  expect  it  will  be  paid,  there  being  no 
commercial  transactions  between  the  parties, 
notice  of  non-payment  and  protest  is  unneces- 
sary. But  when  the  drawer  has  a  right  to  ex- 
pect that  his  bill  will  be  honoured,  as  where 
there  are  running  accounts  between  the  drawer 
and  drawee,  he  is  entitled  to  notice,  although,  in 
point  of  fact,  he  had  no  funds  in  the  hands  of 
the  drawee  when  the  bill  was  drawn.  The 
sound  sense  and  justice  of  the  exception  is,  that 
where  a  drawer  knows  he  has  no  right  to  draw, 
and  has  the  strongest  reason  to  believe  that  the 
bill  will  not  be  paid,  the  motives  for  requiring 
notice  of  the  dishonour  do  not  exist,  and  his 
case  comes  within  the  reason  of  the  exception. 
Hopkirk  v.  Page,  2  Brockenb.  C.  C.  R.  20. 

164.  Where  a  protested  bill  of  exchange  is 
held  up  for  a  long  time,  without  notice  of  its 
non-payment  and  protest,  the  whole  onus  pro- 
bandi  is  thrown  upon  the  nokler.  He  must  prove 
every  thing,  and  nothing  .s  required  from  the 
drawer.     Ibid. 

_  165.  A  bill  of  exchange  was  drawn  in  Vir- 
ginia, in  November,  1775^  after  the  commence- 
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ment  of  hostilities  between  Great  Britain  and 
her  colonies,  payable  in  England,  which  was 
duly  protested  for  non-payment  in  June,  1776, 
after  all  intercourse  between  the  two  countries 
had  ceased.  Held,  that  a  state  of  war  dispenses 
with  the  necessity  of  giving  notice  of  the  non- 
payment and  protest  to  the  drawer,  but  notice 
of  its  dishonour  should  be  given  within  a  rea- 
sonable lime  after  the  impediment  is  removed. 
Ibid. 

166.  Where  a  bill  must  be  presented  for  ac- 
ceptance, and  even  if  it  be  not  necessary  to  pre- 
sent it,  yet  it  is  presented  and  dishonoured,  no- 
tice of  the  refusal  to  accept,  or  of  the  protest 
for  non-acceptance,  must  be  given  without  wait- 
ing the  maturity  of  the  bill.  The  U.  S.  v.  Barkers 
Adm'x.,  4  Wash.  C.  C.  R.  464. 

167.  If  the  holder  has  any  legal  excuse  for 
not  having  given  notice,  according  to  the  strict 
rules  of  law,  it  lies  on  him  to  prove  it.  He  cannot 
excuse  himself  by  supposed  obstacles.     Ibid. 

168.  Legal  notice  is  given  to  the  party  in  per- 
son, only  b}'  leaving  a  written  notice  at  his  place 
of  residence ;  and  this  must  be  proved  by  him 
who  as.serts  it.     Ibid. 

169.  The  United  States  purchased  from  J.  B. 
bills  of  exchange  on  Liverpool  which  were  pro- 
tested for  non-acceptance  ;  and  the  secretary  of 
the  treasury  omitted,  for  one  day,  to  give  notice 
of  the  dishonour  of  the  bills.  He  sent  by  mail 
to  New  York,  after  the  omission  of  one  day,  the 
protests  of  the  bills,  to  an  agent  of  the  govern- 
ment, directing  him  to  give  the  drawer  notice  of 
the  non-acceptance,  by  means  of  a  notary.  Held, 
that  the  omission  of  one  day  in  the  notice  dis- 
charged the  drawer.     Ibid. 

170.  Ademandof  payment  of  a  promissory  note 
must  be  made  of  the  maker,  on  the  last  day  of 
grace ;  and  where  the  endorser  resides  in  a  differ- 
ent place,  notice  of  the  default  of  the  maker 
should  be  put  into  the  post-office,  early  enough  to 
be  sent  by  the  mail  of  the  succeeding  day.  Lenox 
V.  Roberts,  2  Wheat.  373;  4  Cond.  Rep.  163. 

171.  Where  the  second  day  of  grace  fails 
on  Saturday,  it  is  the  last  day  of  grace ;  and 
notice  of  non-payment  given  to  a  drawer  of  a 
bill  on  that  day,  after  a  demand  upon  the  ac- 
ceptor on  the  same  day,  is  sufficient  to  charge 
the  drawer.  Bussard  v.  Levering,  6  Wheat. 
102;  5  Cond.  Rep.  19. 

172.  Notice  to  the  drawer,  by  putting  the 
same  into  the  post-office,  where  the  persons  live 
in  different  places,  is  good.     Ibid. 

173.  After  demand  of  the  maker  of  a  note,  on 
the  third  day  of  grace,  notice  to  the  endorser  on 
the  same  day  is  sufficient,  by  the  general  law 
merchant.  Lindenbei-ger  v.  Beall,  6  Wheat.  104  ; 
5  Cond.  Rep.  20. 

174.  Evidence  of  a  letter  containing  notice 
having  been  put  into  the  post-office,  directed  to 
the  endorser,  at  his  place  of  residence,  is  suffi- 
cient proof  of  the  notice  to  be  left  to  the  jury; 
and  it  is  unnecessary  to  give  notice  to  the  de- 
fendant to  produce  the  letter,  before  such  evi- 
dence can  be  admitted.     Ibid. 

175.  No  precise  form  of  notice  to  the  endorser 
of  a  promissory  note  is  necessary;  and  it  is  not 
necessary  to   state,  in  the  notice,  who  is   the 
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holder ;  nor  will  a  mistake  as  to  the  date  of  the 
note  vitiate  the  notice,  if  it  conveys  to  the  party 
a  sufficient  knowledge  of  the  particular  note 
which  has  been  dishonoured.  3Iills  v.  The 
Bank  of  the  U.  S.,  11  Wheat.  431 ;  6  Cond.  Rep. 
373. 

17G.  It  is  not  necessary  that  the  notice  should 
contain  a  formal  allegation  that  it  was  demanded 
at  the  place  where  payable.  It  is  sufficient 
that  it  states  the  fact  of  non-payment  of  the 
note,  and  that  the  holder  looks  to  the  endorser 
for  indemnity.     Ibid. 

177.  It  is  admitted,  that  In  respect  to  foreign 
bills  of  exchange,  the  notarial  certificate  of  pro- 
test is,  of  itself,  sufficient  proof  of  the  dishonour 
of  a  bill  without  any  au.xiliary  evidence.  Toivn- 
ley  v.Sumrall,  2  Peters,  179. 

178.  It  is  not  disputed,  that  by  the  general 
custom  of  merchants  of  the  United  States,  bills 
of  exchange  drawn  in  one  state  on  another 
state,  are,  if  dishonoured,  protested  by  a  notary; 
and  the  production  of  such  protest  is  the  custom- 
ary document  of  dishonour.     Ibid. 

179.  The  principle  of  law  which  requires  no- 
tice of  the  dishonour  of  a  bill  to  be  given  by  the 
holder  of  it,  or  by  an  agent,  requires  notice  to  be 
given  only  to  those  persons  to  whom  the  owner 
of  a  bill  has  a  right  to  look  for  payment.  Third 
persons,  who  are  not  liable  on  account  of  the 
dishonour  of  a  bill,  and  could  look  to  no  person 
on  the  bill  for  indemnification,  or  for  payment  of 
it,  are  not  entitled  to  notice.  Hutz  v.  Karthause, 
4  Wash.  C.  C.  R.  1. 

180.  The  general  rule  as  to  the  drawer  and 
endorser  is.  that  due  notice  of  the  dishonour  of 
the  bill  must  be  given  to  all  to  whom  the  holder 
means  to  look.  The  first  exception  made  to  this 
rule  was,  in  case  the  suit  was  against  the 
drawer,  where  it  appeared  he  had  no  effects  in 
the  hands  of  the  drawee;  and  this  exception 
vas  afterwards  so  qualified  as  to  entitle  him  to 
notice,  if  he  had  a  reasonable  ground  to  expect 
the  bill  would  be  paid.  But  the  exception  has 
never  been  extended  to  the  endorser,  and  ought 
never  to  be.  Ratndulollday  v.  Darieux,  4  Wash. 
C.  C.  R.  61. 

181.  An  action  was  brought  on  a  bill  of  ex- 
change drawn  by  plaintilT  in  favour  of  defendant. 
The  second  count  was  on  a  promise  of  defend- 
ant, in  1804,  to  the  plaintiff,  that  if  the  plaintiff 

*  would  indulge  him,  be  would  pay  the  bill,  if  he 
should  be  able  so  to  do,  on  an  averment  that  he 
was  able  :  the  protest  of  a  bill  of  exchange  was 
offered  in  evidence,  and  objected  to,  on  the 
ground  that  it  was  an  inland,  and  not  a  foreign 
bill,<ind  the  evidence  was  admitted.  Lonsdale  v. 
Bromi,  4  Wash.  C.  C.  R.  86. 

182.  Query,  If  a  bill  of  exchange  drawn  in 
one  slate,  on  another,  is  a  foreign  bill,  and 
whether  the  protest  of  such  a  bill  is  good  evi- 
dence ?     Ibid.  Ante,  178. 

183.  The  hoKler  of  a  protested  bill  of  exchange 
is  bound  to  give  notice  to  the  person  he  means 
to  look  to,  by  the  earliest  practicable  post  after  the 
bill  is  dishonoured,  when  the  parlies  do  not  live 
in  the  same  town.  The  U.  S.  v.  Barkcr^s  AdnCx., 
4  Wash.  C.  C.  R.  464. 

184.  The  letter  Lnvinir  the  notice    .'^hould  be 


put  into  the  post-office  early  enough  to  be  sent 
by  the  mail  of  the  succeeding  day.  This  must 
be  done  by  the  agent,  in  the  first  instance, 
where  the  business  is  managed  by  an  agent; 
and  the  same  diligence  is  required  of  the  payee. 
Ibid. 

185.  If  the  notice  is  to  be  sent  across  the  sea,  it 
should  be  by  the  first  regular  conveyance.  Query. 
In  lime  of  war  between  the  country  of  the 
drawer  and  drawee,  what  is  the  rule  as  to  send- 
ing notice  by  the  agent  of  the  payee  to  the 
drawer  ?  ,  Ibid. 

186.  The  want  of  funds  in  the  hands  of  the 
drawee  of  a  bill  of  exchange,  renders  notice  to 
the  drawer  of  the  non-acceptance,  or  non-pay- 
ment, unnecessary.  Read  v.  Wilkinson,  2  Wash. 
C.  C.  R.  514. 

187.  The  strict  rules  of  law  relative  to  the 
presentation  and  notice  of  the  dishonour  of  a 
bill  of  exchange,  do  not  prevail  in  the  same 
manner  against  a  creditor,  to  whom  the  bill  has 
been  remitted  in  payment,  as  they  do  against 
the  holder  of  a  bill  untler  other  circumstances. 
Gallagher's  Ex'rs.  v.  Roberts  et  al,  2  Wash.  C. 
C.  R.  191. 

188.  Although  notice  of  the  dishonour  of  a 
bill  may  not  have  been  received  by  the  person 
who  remitted  it.  it  will  be  sufficient  to  discharge 
the  holder,  if  he  did  all  in  his  power  to  convey 
the  information  of  it  to  him.     Ibid. 

189.  The  endorser  of  a  promissory  note,  given 
for  the  accommodation  of  the  maker,  is  entitled 
to  strict  notice  of  its  non-payment.  French's  Ex'r. 
V.  Bank  of  Columbia,  4  Cranch,  141  ;  2  Cond. 
Rep.  58. 

190.  If  the  drawer  of  a  bill  of  exchange,  at 
the  time  of  drawing,  has  a  right  to  expect  that 
his  bill  will  be  honoured,  although  he  has  no 
funds  in  the  hands  of  the  drawer,  he  is  entitled 
to  strict  notice.     Ibid. 

191.  In  reason,  it  would  seem  that  the  neces- 
sity of  notice  of  non-acceptance  or  non-pay- 
ment of  a  bill  of  exchange,  ought  to  be  dis- 
pensed with  only  in  those  cases  where  notice 
must  be  unnecessary  or  immaterial.     Ibid. 

192.  Where  the  money  raised  upon  the  bill 
is  received  by  the  endorser,  so  that  it  is  dis- 
counted, in  truth,  for  his  accommodation,  not  for 
that  of  the  maker,  he  is  unquestionably  without 
funds  in  the  hands  of  the  acceptor,  and  must  ex- 
pect to  pay  the  note  himself,  and  cannot  require 
notice  of  its  non-payment  by  the  drawer.     Ibid. 

193.  A  bill  of  exchange,  payable  after  date, 
need  not  be  presented  for  acceptance  before  the 
day  of  payment ;  but,  if  presented,  and  accept- 
ance be  refused,  it  is  dishonoured,  and  notice 
must  be  given.  The  absence  from  his  home  of 
the  drawee  of  a  bill  payable  after  dale,  when 
the  holder  of  a  bill,  or  his  agent,  calls  with  it  for 
acceptance,  is  not  a  refusal  to  accept ;  but  such 
absence,  when  the  bill  is  due.  is  a  refusal  to  pay, 
and  authorizes  a  protest.  Bank  of  Washington  v. 
Triplcit  et  al,  1  Peters,  35. 

194.  In  a  suit  instituted  by  the  holder  of  a  bill 
against  the  bank,  for  negligence,  in  relation  to 
demand,  or  notice  of  non-jiayment  of  the  bill, 
the  court,  although  required,  are  not  bound  to 
declare  the  law  as  between  the  hokli  r  :  i  d  the 
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drawer.  The  bank  was  the  agent  of  the  holder, 
and  not  of  the  drawer:  and  might,  consequently, 
so  act  as  to  discharge  the  drawer,  without  be- 
coming liable  to  its  principal.     Ibid.  36. 

195.  Where  the  notary  public  called  at  the 
boarding-house  where  the  endorser  lo<lged,  and  , 
inquired  of  a  fellow-boarder  for  him,  and,  being  j 
informed  he  was  not  within,  left  with  the  fellow-  I 
boarder  a  notice  directed  to  him  of  the  non-pay- 
ment of  a  note  of  which  he  was  endorser,  re- 
questing him  to  deliver  it,  it  was  held  that  the 
notice  was  sufficient  to  make  the  endorser  liable 
for  the  payment  of  the  bill.    Bank  of  the  U.  S.  v. 
Hatch,  6  Peters,  250. 

196.  The  general  rule  of  law,  requiring  proof 
of  the  title  of  the  holders  of  a  note,  may  be  mo- 
dified by  a  rule  of  court,  dispensing  with  proof 
of  the  execution  of  the  note,  unless  the  party 
shall  annex  to  his  plea  an  affidavit  that  the  note 
was  not  executed  by  him.  Mills  v.  Bank  of  the 
United  States,  11  Wheat.  431  ;  6  Cond.  Rep.  373. 

197.  Wherever  the  government  of  Ihe  United 
States,  through  its  lawfully  authorized  agents, 
becomes  the  holder  of  a  bill  of  exchange,  it  is 
bound  to  use  the  same  diligence,  in  order  to 
charge  the  endorsers,  as  in  a  transaction  between 
private  individuals.  United  States  v.  Barker,  12 
Wheat.  559;  6  Cond.  Rep.  641. 

198.  Where  the  United  States  were  holders 
of  certain  bills  of  e.vchange,  and  their  agent,  in 
New  York,  was  directed,  by  a  letter  from  the 
secretary  of  the  treasury,  dated  Washington, 
December  7th,  1814,  to  give  notice  of  non-ac- 
ceptance to  the  drawer  and  endorsers,  residing 
in  New  York,  and  notice  was  given  to  the  en^ 
dorser  on  the  12th  of  the  same  month,  the  mail 
which  left  on  the  8th  having  arrived  at  New  I 
York  at  thirty-five  minutes  past  ten  o'clock.  A.  I 
M.,  on  the  10th.  Held,  that  the  endorser  was  dis- 
charged by  the  negligence  of  the  holders.    Ibid. 

199.  So,  also,  where  the  United  States  were 
the  holders  of  other  bills,  and  their  agent,  in 
New  York,  was  directed,  by  a  letter  from  the 
secretary  of  the  treasury,  dated  Washington. 
May  8th,  1815,  to  give  notice  of  non-payment  to 
the  drawer  and  endorsers,  residing  in  New  York, 
and  notice  was  given  to  the  endorser  on  the  12th 
of  the  same  month,  the  mail,  which  left  Wash- 
ington on  the  8th  having  reached  New  York  early 
on  the  morning  of  the  11th;  held.  That  the  en- 
dorser was  discharged  by  the  negligence  of  the 
holders.     Ibid. 

200.  A  bill  was  drawn  by  the  defendant  at 
New  Orleans,  on  Philadelphia,  in  favour  of  the 
plaintiff,  and  was  by  him  endorsed,  in  full,  to  a 
third  person,  and  had  been  regularly  protested 
for  non-acceptance  and  non-payment;  but  no 
notice  of  the  dishonour  of  the  bill  was  proved  to 
have  been  given  to  the  drawer.  The  endorse- 
ment, being  in  full,  cannot  be  struck  out  at  time 
of  trial.  The  want  of  notice  destroys  the  plain- 
tiff's right  to  recover  from  the  defendant.  Crai<y 
v.  Brown,  Peters'  C.  C.  R.  171.  ° 

6.  Bills  drawn  on  a  Guarantee  or 
Credit. 

201.  The  owner  of  a  vessel  sent  her  from  New 
Y  ork,  consigned  to  his  correspondent  at  Antwerp, 


a  Letter  of 


with  directions  that  they  should  despatch  her  to 
India,  furnishing  the  master  with  a  letter  of  cre- 
dit, entitling  him  to  draw  on  London  for  £5000. 
The  master  was  instructed,  if  he  should  not  have 
funds  to  purchase  a  cargo  in  India,  to  "extend 
his  drawing."  Being  in  want  of  funds,  he  drew, 
not  on  the  house  in  London,  on  whom  he  had 
drawn  the  £5000,  but  on  the  consignees  at  Ant- 
werp, who  had  obtained  the  letter  of  credit,  and 
to  whom  the  vessel  and  cargo  were  to  return. 
Held,  That  the  bills  were  drawn  without  au- 
thority, and  should  have  been  drawn  on  the 
house  in  London.  Executors  of  Clement  v.  Dickey, 
1  Paine's  Rep.  377.  •^' 

202.  A  letter,  written  within  a  reasonable 
time  before  or  after  the  date  of  a  bill  of  exchange 
describing  it  in  terms  not  to  be  mistaken,  a'nd 
promising  to  accept  it,  is,  if  shown  to  the  person 
who  afterwards  takes  the  bill  on  the  credit  of 
the  letter,  a  virtual  acceptance,  binding  the  per- 
son who  makes  the  promise.  Coolidge  et  al.  v. 
Payson  et  al.,  2  Wheat.  66 ;  4  Cond.  Rep.  33. 

203.  The  prevailing  inducement  for  consider- 
ing a  promise  to  accept  as  an  acceptance,  is, 
that  thereby  credit  is  given  to  the  bill.     Ibid. 

204.  B.,  a  merchant  in  New  York,  wrote  to 
L.,  a  merchant  in  New  Orleans,  on  the  9th  of 
January.  1806,  mentioning,  that  a  ship  belonging 
to  T.  and  Son,  of  Portland,  was  ordered  to  New 
Orleans  for  freight,  and  requesting  L.  to  procure 
a  freight  for  her,  and  purchase  and  put  on  board 
of  her  five  hundred  bales  of  cotton  on  the  owners' 
account :  "  for  the  payment  of  all  shipments  on 
owners'  account,  thy  bill  on  T.  and  Son,  of  Port- 
land, or  me,  sixty  days'  sight,  shall  meet  due 
honour."    On  the  13th  February,  B.  wrote  again 
to   L.,   reiterating  the  former   request,  and"  in- 
cluding a  letter  from  T.  and  Son  to  L.,  containing 
their  instructions  to  L.,  with  whom  they  aftei^ 
wards  continued  to  correspond;   adding,   "thy 
bills  on  me  for  their  account,  for  cotton  they 
order  shipped  by  the  Mac,  shall  meet  with  due 
honour."  On  the  24lh  July,  1806,  B.  again  wrote 
L.  on  the  same  subject,  saying,  "the  owners 
wish  her  loaded  on  their  own  account,  for  the 
payment  of  which  thy  bills  on  me  shall  meet 
with  due  honour,  at  sixty  days'  sight."     L.  pro- 
ceeded  to  purchase  and  ship  the  cotton,  and 
drew  several  bills  on  B..  which  were  paid.     H. 
afterwards  drew  two  biUs'on  T.and  Son,  payable 
in  New  York,  which  were  protested  for  non-pay- 
ment, they  having,  in  the  mean  time,  failed  ;  and. 
about  two  years  afterwards,  drew  bills  on  B.  for 
the  balance  due,  including  the  two  protested 
bills,  damages,  and   interest.     Held.  That   the 
letters  of  the  13th  of  February,  and  24th  of  July, 
contained  no  revocation  of  the  undertaking  in 
the  letter  of  the  9th  of  January;   that,  although 
the  bills  on  T.  and  Son  were  not  drawn  accord- 
ing to  B.'s  assumption,  this  could  only  affect  the 
right  of  L.  to  recover  the  damages  paid  by  him 
on  the  return  of  the  bills;  but  that  he  had  still  a 
right  to  recover  on  the  original  guarantee  of  the 
debt.    Lanusse  v.  Barker.  3  Wheat.  101  :  4  Cond. 
Rep.  204.  '  '  ^ 

205.  It  was  also  held,  that  L.,  by  making  hif 
election  to  draw  upon  T.  and  Son,  in  the  firsf 
instance,  did  not  thereby  preclude  himsslf  isoit 
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resorting  to  B.,  whose  undertaking  was,  in  effect, 
a  promise  to  furnish  the  funds  necessary  to  carry 
into  execution  the  adventure.  Also,  held,  that 
L.  had  a  right  to  recover  from  B.  the  commis- 
sions, disbursements,  and  other  charges  of  the 
transaction.     Ibid. 

206.  Where  a  general  authority  is  given  to 
draw  bills  from  a  certain  place,  on  account  of 
advances  there  made,  the  undertaking  is  to  re- 
place the  money  at  that  place.  In  this  case, 
therefore,  the  legal  hiterest  at  New  Orleans  was 
allowed.     Ibid. 

207.  A  promise  to  accept  a  non-existing  bill, 
if  shown  to  a  third  person,  who,  upon  the  faith 
of  such  promise,  receives  the  draft  for  a  valuable 
consideration,  is  in  law  an  acceptance.  Faijson 
V.  Coolidgc,  2  Gallis.  C.  C.  R.  238, 

208.  And  it  is  immaterial,  whether  the  con- 
sideration be  a  pre-existing  debt,  or  money  ad- 
vanced at  the  time.     Ibid. 

209.  What  is  sufficient  evidence  of  an  admis- 
sion by  the  acceptors  of  an  endorsement  to  the 
holders,  is  a  question  to  be  left  to  the  jury.  Ibid. 

210.  A  promise  to  accept  a  bill  of  e.xchange 
is  an  acceptance,  when  the  bill  is  duly  drawn, 
and  taken,  bona  fide,  on  the  faith  of  the  pro- 
mise. Ogden  et  al.  v.  Gdlingham  et  al.,  1  Bald- 
win's C.  C.  R.  45. 

211.  If  a  person  undertake  to  accept  a  bill,  in 
consideration  that  another  will  purchase  one  al- 
ready drawn,  or  to  be  thereafter  drawn,  and  as 
an  inducement  to  the  purchaser  to  take  it,  and 
the  bill  is  purchased  upon  the  credit  of  such 
promise  for  a  sufficient  consideration,  such  pro- 
raise  to  accept  is  binding  upon  the  party.  It  is 
an  original  promise  to  the  purchaser,  not  merely 
a  promise  for  the  debt  of  another;  and  having 
a  sutficient  consideration  to  support  it,  in  reason 
and  justice  as  well  as  in  law,  ought  to  bind  him. 
Toivnhy  v.Sumrall,  2  Peters,  181. 

212.  It  can  make  no  difference  in  law,  whether 
the  debt  for  which  a  bill  of  exchange  is  taken 
is  a  pre-existing  debt,  or  money  then  paid  for 
the  bill.  In  each  case  there  is  a  substantial 
credit  given  by  the  party  to  the  drawer  upon 
the  bill,  and  the  party  parts  with  his  present 
rights  at  the  instance  of  the  promissee,  whose 
promise  is  substantially  a  new  and  independent 
one,  and  not  a  mere  guarantee  of  the  existing 
promise  of  the  drawer.  Under  such  circnm- 
'stances    there    is    no     substantial    distinction, 

whether  the  bill  be  then  in  existence,  or  be 
drawn  afterwards.  In  each  case,  the  object  of 
the  promise  is  to  induce  the  party  to  take  the 
bill  upon  the  credit  of  the  promise.  Ibid.  182. 
21«.  Where  certain  merchants  had  entered 
into  a  written  contract,  to  subscribe  certain  sums 
for  a  voyage  to  Africa,  &c.,  and  authorized  their 
agent  to  draw  bills  for  the  amount,  if  he  litted 
out  the  expedition ;  and  he  drew  a  bill  on  one  of 
the  subscribers  for  the  amount  subscribed  by 
him,  to  pay  for  goods  bought  for  the  voyage,  on 
the  credit  of  the  written  authority  above  stated, 
wiiich  was  shown  to  the  payee  of  the  bill  :  it 
was  held,  that  the  agent,  though  drawer,  was  a 
competent  witness  to  prove  the  facts,  in  a  suit 
brought  by  tlie  payee  ai^ainst  the  subscriber, 
•jpoa  a  constructive  acceptance  of  the  bill,  it 


having  been  dishonoured  when  presented  for 
acceptance.  Lowber  v.  Shaw,  5  Mason's  C.  C. 
R.  241. 

214.  The  supreme  court  confirmed  the  prin- 
ciple established  in  the  case  of  Coolidge  v.  Pay- 
son,  2  Wheat.  75.  that  a  letter  written  within  a 
reasonable  time  before  or  after  the  date  of  a  bill 
of  exchange,  describing  it  in  terms  not  to  be 
mistaken,  and  promising  to  accept  it,  is,  if  shown 
to  the  person  who  afterwards  takes  the  bill,  on 
the  credit  of  the  letter,  a  virtual  acceptance, 
binding  the  person  who  makes  the  promise. 
Schimmelpennich  et  al.  v.  Bayard  et  al.,  1  Peters. 
283. 

215.  If  the  drawees  of  a  bill  of  exchange, 
who  refuse  to  honour  the  bill,  and  thus  deny  the 
authority  of  the  drawer  to  draw  upon  them, 
were  bound  in  good  faith  to  accept  or  pay  the 
bill  as  drawees,  they  will  not  be  permitted  to 
change  the  relation  in  which  they  stood  to  the 
parties  on  the  bill,  by  a  wrongful  act.  They 
can  acquire-  no  right  as  the  holders  of  the  bill 
paid  supra  protest,  if  they  were  bound  to  honour 
it  in  the  character  of  drawees.     Ibid.  285. 

216.  F.,  at  New  Orleans,  was  the  correspondent 
of  P.,  at  Boston,  received  goods  from  him  on 
consignment,  and  was  from  time  to  time  directed 
to  purchase  produce  and  ship  the  same  to  P., 
and  was  instructed  to  draw  on  P.  for  the  funds 
to  pay  for  the  same.  When  he  made  purchases, 
"  the  bills  of  parcels  were  made  out  in  the  name 
of  F.,  and  the  accounts  entered  in  the  books  of 
the  different  merchants  in  his  name.'"'  The  ge- 
neral course  of  the  business  was,  that  P.  sent 
out,  in  his  own  vessels,  merchandise  to  F., 
which  was  sold  by  F. ;  and  F.,  at  the  request 
of  P.,  purchased  produce  from  merchants  iu 
New  Orleans,  and  shipped  the  same  as  ordered 
by  P. )  and  to  put  himself  in  funds  for  the  same, 
when  necessary,  drew  bills  of  exchange  on  P., 
who  had  always,  until  the  presentation  of  the 
bills  on  which  this  suit  was  brought,  accepted 
and  paid  the  same;  but  he  did  not,  in  his  pur- 
chases, act  under  the  idea  that  he  was  restricted, 
in  making  them,  to  the  drawing  of  bills  for  the 
payment  of  the  articles  purchased  for  P.  F. 
purchased  a  quantity  of  tobacco  to  be  shipped 
to  P. ;  and  payment  for  the  same  in  bills  on  P., 
made  a  particular  part  of  the  contract  for  the 
purchase.  At  the  time  of  the  purchase,  F. 
showed  to  the  vendor  of  the  tobacco,  the  letters 
from  P.,  ordering  the  purchase  and  shipment  of 
the  same.  Some  of  the  bills  drawn  by  F.  on  P., 
and  which  were  delivered  to  the  vendor  of  the  , 
tobacco  in  payment  for  the  same,  were  refused 
acceptance  and  payment,  and  this  suit  was  in- 
stituted for  the  recovery  of  the  amount  of  the 
bills  from  P.  Held,  that  P.  was  not  liable  to  pay 
the  bills.  Parsons  v.  Armor  if  Oakey,  3  Peters, 
426. 

217.  A  bill  of  e.xchange  is  the  substitute  for 
the  actual  transmission  of  money  by  sea  or  land. 
Power,  therefore,  to  draw  on  a  house  in  good 
credit,  and  to  throw  the  bills  upon  the  market, 
is  equivalent  to  a  deposit  of  cash  in  the  vaults 
of  the  agent.  There  is  not  the  least  tittle  of 
evidence  in  this  cause,  to  show  that  P.  meant  to 
use  the  credit  of  the  drawer  of  the  bills  on  which 
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this  suit  is  brought,  or  to  authorize  him  to  pledge 
his  credit  in  any  thing  but  the  negotiation  of  the 
bills.  This  depended  on  the  confidence  which 
inerchants  of  New  Orleans,  who  wished  to  re- 
mit, would  place  in  the  solvency  and  integrity 
of  the  drawer  and  drawee,  and  had  no  connec- 
tion whatever  with  the  application  of  the  money 
thus  raised  to  the  purchases  ordered  by  the 
principal.  As  to  those  purchases,  the  agent  was 
authorized  to  go  no  farther  than  to  apply  the 
funds  deposited  with  him.     Ibid.  428. 

218.  Of  the  general  power  to  protest  the  bills 
of  one  who  has  overdrawn,  there  can  be  no 
question  ;  for  it  is  the  only  security  which  one 
who  gives  a  power  to  draw  bills,  and  throw  them 
on  the  market,  has  against  the  bad  faith  of  his 
correspondent.  He  takes  the  risk  of  paying  the 
damages,  if  in  fault,  or  of  throwing  them  on  the 
other,  if  he  has  actually  abused  his  trust.  It  is 
a  question  between  him  and  his  correspondent. 
Ibid.  429. 

219.  The  currency  which  a  merchant  may 
give  to  bills  drawn  on  him  by  his  correspondent, 
by  the  payment  of  such  bills,  does  not  deprive 
him  of  the  security  he  has  a  right  to.  by  refus- 
ing his  acceptance  of  other  bills  so  drawn.  Ibid. 
430. 

220.  Action  on  two  bills  of  exchange  drawn 
by  Hutchinson,  on  B.  &  H.,  in  favour  of  E., 
which  the  drawers,  B.  &  H.,  refused  to  accept, 
and  with  the  amount  of  which  bills  E.  sought 
to  charge  the  defendants  as  acceptors,  by  virtue 
of  an  alleged  promise  before  the  bills  were 
drawn.  By  the  court : — The  rule  on  this  sub- 
ject is  laid  down  with  great  precision  by  the 
supreme  court,  in  the  case  of  Cooiidge  v.  Payson, 
2  Wheat.  75,  after  much  consideration,  and  a 
careful  review  of  the  authorities,  that  a  letter 
written  within  a  reasonable  time  before  or  after 
the  date  of  a  bill  of  exchange,  describing  it  in 
terms  not  to  be  mistaken,  and  promising  to  ac- 
cept it,  is,  if  shown  to  the  person,  who  after- 
wards takes  the  bill  on  the  credit  of  the  letter, 
a  virtual  acceptance,  binding  on  the  person  who 
makes  the  promise.  Boyce  ^  Henry  v.  Edwards, 
4  Peters,  121. 

221.  Whenever  the  holder  of  a  bill  seeks  to 
charge  the  drawee  as  acceptor,  upon  some  occa- 
sional or  implied  undertaking,  he  must  bring 
himself  within  the  spirit  of  the  rule  laid  down 
in  Cooiidge  f.  Payson.     Ibid. 

222.  The  rule  laid  down  in  Cooiidge  v.  Pay- 
eon,  requires  the  authority  to  be  pointed  at  the 
specific  bill  or  bills  to  which  it  is  intended  to 
be  applied,  in  order  that  the  parly  who  takes  the 
bill  upon  the  credit  of  such  authority,  may  not 
be  mistaken  in  its  application.     Ibid. 

223.  The  distinction  between  an  action  on  a 
bill,  as  an  accepted  bill,  and  one  founded  on  a 
breach  of  promise  to  accept,  seems  not  to  have 
been  attended  to.  But  the  evidence  necessary 
to  support  the  one  or  the  other  is  materially 
different.  To  maintain  the  former,  the  promise 
must  be  applied  to  the  particular  bill  alleged  in 
the  declaration  to  have  been  accepted.  In  the 
latter,  the  evidence  may  be  of  a  more  general 
character;  and  the  authority  to  draw  may  be 
collected  from  circumstances,  and  extended  to 
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all  bills  coming  fairly  within  the  scope  of  the 
promise.     Ibid. 

224.  Courts  have  latterly  leaned  very  much 
against  extending  the  doctrine  of  implied  ac- 
ceptances, so  as  to  sustain  an  action  upon  a  bill. 
For  all  practical  purposes  in  commercial  trans- 
actions in  bills  of  exchange,  such  collateral  ac- 
ceptances are  extremely  inconvenient,  and  in- 
jurious to  the  credit  of  bills;  and  this  has  led 
judges  frequently  to  express  their  dissatisfaction, 
that  the  rule  has  been  carried  so  far  as  it  has ; 
and  their  regret  that  any  other  act  than  a 
written  acceptance  on  the  bill,  had  ever  been 
deemed  an  acceptance.     Ibid. 

225.  As  it  respects  the  rights  and  the  remedy 
of  the  immediate  parties  to  the  promise  to  ac- 
cept, and  all  others  who  may  take  bills  upon  the 
credit  of  such  promise,  they  are  equally  secure 
and  equally  attainable  by  an  action  for  the 
breach  of  the  promise  to  accept,  as  they  would 
be  by  an  action  on  the  bill  itself.     Ibid. 

226.  The  contract  in  this  case  to  accept  the 
bill,  if  made  at  all,  was  made  in  Charleston, 
South  Carolina.  The  bills  were  drawn  in  Geor- 
gia, on  B.  and  H.  in  Charleston,  and  with  a  view 
to  the  state  of  South  Carolina,  for  the  execution 
of  the  contract.  The  interest  is  to  be  charged 
at  the  rate  of  interest  in  South  Carolina.     Ibid. 

227.  L.,  at  Memphis,  Tennessee,  addressed  a 
letter  to  D.  &  Co.  at  New  Orleans,  stating  that 
N.  &  D.  wished  to  draw  on  them  for  two 
thousand  dollars,  saying,  "please  accept  their 
draft,  and  I  hereby  guaranty  the  punctual  pay- 
ment of  it."  In  a  letter  of  the  same  date,  to 
one  of  the  firm  of  N.  &  D.,  he  says,  "  I  send  a 
guarantee  for  two  thousand  dollars.  The  bal- 
ance I  have  no  doubt  your  friend  W.  will  do  for 
you."  N.  &  D.  drew  a  bill  on  D.  &  Co.  for  four 
thousand  two  hundred  and  fifty  dollars,  which 
they  accepted ;  and,  after  having  paid  the  draft, 
they  gave  notice  to  L.  that  they  looked  to  him 
for  the  money.  No  notice  was  given  by  D.  & 
Co.  to  L.,  that  they  intended  to  accept,  or  had 
accepted,  and  acted  upon  the  guarantee  before 
they  paid  the  draft.  The  drawers  of  the  bill 
did"  not  reimburse  D.  &  Co.  for  any,  part  of  it. 
An  action  was  instituted  to  recover  two  thousand 
dollars  from  L..  being  part  of  the  bill  for  four 
thousand  two  hundred  and  fifty  dollars.  Held, 
that  although  the  bill  was  drawn  for  four  thou- 
sand two  hundred  and  fifty  dollars,  the  guarantee 
would  have  operated  to  bind  L.  for  the  sum  of 
two  thousand  dollars  included  in  it,  if  notice  of 
the  acceptance  of  it  had  been  given  by  D.  &  Co. 
to  L. ;  but  having  omitted  to  give  such  notice, 
or  that  they  intended  to  accept,  or  had  accepted 
and  acted  on  the  guarantee,  L.  was  not  liable  to 
D.  &  Co.  for  any  part  of  the  bill  for  four  thou- 
sand two  hundred  and  fifty  dollars.  Lcc  v.  Dick, 
10  Peters,  482. 

228.  A  guarantee  is  a  mercantile  instrument, 
and  to  be  construed  according  to  what  is  fairly 
to  be  presumed  to  have  been  the  understanding 
of  the  parties,  without  any  strict  technical 
nicety.     Ibid. 

229.  If  the  guarantee  stood  alone,  unexplained 
by  the  letter  which  accompanied  it,  it  would  un- 
doubtedly be  limited  to  a  specific  draft  for  two 
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thousand  dollars;  and  would  not  cover  that 
amount  in  a  bill  for  a  larger  sum  :  but  the  letter 
which  accompanied  it  fully  justifies  the  conclu- 
sion, that  the  defendant  undertook  to  guaranty 
two  thousand  dollars  in  a  draft  for  a  larger 
amount.  The  letter  and  guarantee  were  both 
written  by  defendant  on  the  same  sheet  of  pa- 
per, bear  the  same  date,  and  may  be  construed 
together  as  constituting  the  guarantee.     Ibid. 

230.  In  the  case  of  Douglass  v.  Reynolds,  7 
Peters,  125,  the  supreme  court  held,  that  a  party 
giving  a  letter  of  guarantee  has  a  right  to  know 
whether  it  is  accepted  ;  and  whether  the  person 
to  whom  it  is  addressed  means  to  give  credit  on 
the  footing  of  it  or  not.  It  may  be  most  ma- 
terial, not  only  as  to  his  responsibility,  but  as  to 
future  rights  and  proceedings.  It  may  regulate, 
in  a  great  measure,  his  course  of  conduct,  and 
his  exercise  of  vigilance  in  regard  to  the  party 
in  whose  favour  it  is  given.  Especially  it  is 
important  in  case  of  a  continuing  guarantee, 
since  it  may  guide  his  judgment  in  recalling  or 
suspending  it.  This  last  remark  b)^  no  means 
warrants  the  conclusion,  that  notice  is  not 
necessary  in  a  guarantee  of  a  single  transaction  ; 
but  only  that  the  reason  of  the  rule  applies  more 
forcibly  to  a  continuing  guarantee.     Ibid. 

231.  The  same  strictness  of  proof  as  to  the 
time  in  which  notice  of  the  intention  to  act 
under  the  guarantee  of  exchange  is  to  be  given, 
to  charge  a  party  upon  his  guarantee,  as  would 
be  necessary  to  support  an  action  upon  the  bill 
when,  by  the  law  merchant,  a  demand  upon 
and  refusal  by  the  acceptors  must  be  proved,  in 
order  to  charge  any  other  party  upon  the  bill. 
There  are  many  cases  where  the  guarantee  is 
of  a  specific,  existing  demand,  by  a  promissory 
note  or  other  evidence  of  a  debt,  and  such 
guarantee  is  given  upon  the  note  itself,  or  with 
a  reference  to  it  and  recognition  of  it,  when  no 
notice  would  be  necessary.  The  guarantor,  in 
such  cases,  knows  precisely  what  he  guaranties, 
and  the  extent  of  his  responsibility;  and  any 
further  notice  to  him  would  be  useless.  But 
when  the  guarantee  is  prospective,  and  to  attach 
upon  future  transactions,  and  the  guarantor  is 
uninformed  whether  his  guarantee  has  been  ac- 
cepted and  acted  upon  or  not,  the  fitness  and 
justice  of  the  rule  requiring  notice,  is  supported 
,by  considerations  that  are  unanswerable.     Ibid. 

7.  Intravention  to  Pay  a  Bill  of  Exchange,  supra 
Protest. 

232.  The  defendants  accepted  a  bill  of  ex- 
change for  the  honour  of  the  first  endorser,  the 
bill  Being  under  protest ;  and  agreed  to  pay  any 
person  authorized  to  receive  the  money,  and  to 
give  a  discharge;  this  acceptance  did  not  bind 
the  defendants  to  pay,  without  the  holder  put- 
ting his  name  on  the  bill,  or  giving,  as  required, 
an  indemnity  to  the  d(;fendants.  Joshua  Free- 
man V.Perot  ct  al,  2  Wash.  C.  C.  R.  485. 

233.  A  strang(;r  to  the  drawer  and  endorser 
of  a  non-accepted  bill  of  exchange,  may  inter- 
vene supra  protest,  to  pay  the  same  for  the 
honour  of  an  endorser  or  drawer.  Konig  v. 
Bayard  et  al.,  1  Peters,  262. 

234.  It   is  no  objection  to  this  intervention, 


that  it  has  been  done  at  the  request,  and  under 
the  guarantee  of  the  drawees  of  the  bill,  wljp 
had  refused  to  accept  or  pay  the  same.  The 
arrangements  made  by  the  payer  of  the  dis- 
honoured bill,  with  the  drawee,  by  which  he 
was  to  be  protected  from  loss,  do  not  affect  the 
liability  of  the  party  to  the  bill  for  whose  honour 
it  has  been  paid.     Ibid. 

235.  If  A.,  at  the  request  of  the  drawee  of 
a  bill  of  exchange,  and  under  his  guarantee,  ac- 
cept and  pay  the  bill,  supra  protest,  for  the 
honour  of-  the  endorser;  the  party  against 
whom  suit  is  brought  for  the  amount  paid,  may 
avail  himself  of  every  defence  which  he  could 
have  had,  if  the  bill  had  been  paid  supra  pro 
test  for  the  honour  of  the  endorser,  by  the 
drawee,  and  suit  brought  for  the  same.     Ibid. 

8.  Bills  of  Exchange  to  which  the  United  States 
are  Parties. 

236.  The  United  Slates  were  the  holders  of  a 
foreign  bill  of  exchange  drawn  by  a  bankrupt, 
negotiated  in  the  regular  course  of  trade,  and 
returned  protested  for  non-payment.  They  are 
entitled  to  a  preference  out  of  the  estate  of  the 
bankrupt,  to  the  whole  amount  of  the  claim- 
U.  S.  V.  Fisher,  2  Cranch,  358  ;   1  Cond.  Rep.  421. 

237.  Where  a  bill  of  exchange  was  endorsed 
to  T.,  treasurer  of  the  United  States,  who  received 
it  in  that  capacity,  and  for  account  of  the  United 
States,  and  the  bill  had  been  purchased  by  the 
secretary  of  the  treasury,  as  one  of  the  commis- 
sioners of  the  sinking  fund,  and  as  agent  of  that 
board,  with  the  money  of  the  United  States,  and 
was  afterwards  endorsed  by  T.  to  W.  and  S.,  and 
by  them  presented  to  the  drawees  for  acceptance, 
and  protested  for  non-acceptance  and  non-pay- 
ment, and  sent  back  by  W.  and  S.  to  the  secre- 
tary of  the  treasury;  it  was  held,  that  the  en- 
dorsement to  T.  passed  such  an  interest  to  the 
United  States  as  enabled  them  to  maintain  an 
action  on  the  bill  against  the  prior  endorser. 
Dugan  et  al.  v.  The  U.  S.,  3  Wheat.  172;  4  Cond. 
Rep.  223. 

238.  However  this  may  be  between  private 
parties,  the  United  States  ought  to  be  allowed  to 
sue  in  their  own  name,  whenever  it  appears,  not 
only  on  the  face  of  the  instrument,  but  from  all 
the  evidence,  that  they  alone  are  interested  in 
the  subject-matter  of  the  controversy.     Ibid. 

239.  The  United  States  might  recover  in  an 
action  on  a  bill  of  exchange,  without  producing 
from  W.  and  S.,  their  endorsees  and  agents,  a 
receipt,  or  a  re-endorsement  of  the  bill;  W.  and 
S.  were  to  be  presumed  to  have  acted  as  the 
agents  or  bankers  of  the  United  States,  and  that 
all  the  interest  which  W.  and  S.  ever  had  in  the 
bill  was  divested  by  the  act  of  returning  it  to  the 
party  from  whom  it  was  received.     Ibid. 

240.  If  a  person  who  endorses  a  bill  to  another, 
wheiiier  for  value  or  for  the  purpose  of  collection, 
comes  again  to  the  possession  of  the  bill,  he  is 
to  be  regarded,  unless  the  contrary  appears  in 
evidence,  as  the  bona  fide  holder  and  proprietor 
of  such  bill,  and  is  entitled  to  recover  thereon ; 
notwithstaiidi-ng  there  may  be  on  it  one  or  more 
endorsements  in  full,  snbsequont  to  the  endorse- 
ment to  him,  without  producing  any  receipt  or 


BILL  OF  INTERPLEADER.— BILLS  OF  LADING. 


247 


Bill  of  Interpleader Bills  of  Lading. 


endorsement  back  to  him  from  either  of  such 
endorsers,  whose  names  he  may  strike  from  the 
bill  or  notj  as  he  thinks  proper.     Ibid. 

241.  Wherever  the  government  of  the  United 
States,  through  its  lawfully  authorized  agents, 
becomes  the  holder  of  a  bill  of  exchange,  it  is 
bound  to  u*>e  the  same  diligence,  in  order  to 
charge  the  endorsers,  as  in  a  transaction  be- 
tw^een  private  individuals.  United  States  v.  Bar- 
ker, 12  Wheat.  559;  6  Cond.  Rep.  641. 

242.  Where  the  United  States  were  holders 
of  certain  bills  of  exchange,  and  their  agent,  in 
New  York,  was  directed,  by  a  letter  from  the 
secretary  of  the  treasury,  dated  Washington,  De- 
cember 7th,  1814,  to  give  notice  of  non-accept- 
ance to  the  drawer  and  endorsers,  residing  in 
New  York,  and  notice  was  given  to  the  endorser 
on  the  12th  of  the  same  month,  the  mail  which 
left  on  the  8th  having  arrived  at  New  York  at 
thirty-five  minutes  past  ten  o'clock,  A.  M.,  on  the 
lOth;  held,  That  the  endorser  was  discharged 
by  the  negligence  of  the  holders.     Ibid. 

243.  So,  also,  where  the  United  States  were 
the  holders  of  other  bills,  and  their  agent,  in 
New  York,  was  directed,  by  a  letter  from  the 
secretary  of  the  treasury,  dated  Washington, 
May  8th,  1815,  to  give  notice  of  non-payment  to 
the  drawer  and  endorsers,  residing  in  New  Yoik, 
and  notice  was  given  to  the  endorser  on  the  12th 
of  the  same  month,  the  mail,  which  left  Wash- 
ington on  the  8th,  having  reached  New  York  early 
on  the  morning  of  the  11th;  held,  That  the  en- 
dorser was  discharged  by  the  negligence  of  the 
holders.     Ibid. 

244.  A  bill  of  e.xchange  endorsed  to  the  trea- 
surer of  the  United  Slates  may  be  sued  and  de- 
clared on  in  the  name  of  the  United  States,  and 
an  averment  that  it  was  endorsed  immediately 
to  them,  will  be  good.  U.  S.  v.  Jacob  Barker,  1 
Paine's  C.  C.  R.  156. 

245.  Where  the  endorsee  of  a  bill  of  exchange, 
whether  as  agent  or  owner,  returns  it,  after  pro- 
test, to  the  last  endorser,  the  latter  may  sue  upon 
it  in  his  own  name,  and,  at  the  trial,  strike  out 
the  last  endorsement,  although  it  be  in  full;  and 
prior  blank  endorsements  may  be  filled  up  at  the 
trial,  so  as  to  correspond  w-ith  the  declaration. 
Where  both  these  were  omitted  to  be  done,  the 
court,  on  error,  refused  to  reverse  the  judgment, 
considering  the  objection  as  one  of  form,  and 
cured  by  the  32d  sec.  of  the  judiciary  act  of 
September  24,  1789,  ch.  20.     Ibid. 

246.  A  citizen  of  the  United  States  may,  law- 
fully, during  a  war  with  a  foreign  country,  draw 
a  bill  on  a  subject  of  such  country,  such  an  act 
not  leading  to  any  injurious  consequence,  nor 
amounting  to  trade  with  the  enemy.     Ibid. 

247.  The  holder  of  a  bill  is  entitled  to  recover 
at  the  rate  of  exchange  at  the  time  that  notice 
of  the  protest  is  given ;  this  is  the  settled  law  in 
New  York.     Ibid. 

248.  As  the  plaintiff  in  an  action  on  a  bill  has 
a  right  to  recover  gold  or  silver,  the  measure  of 
damages  must  be  the  value  of  the  bill  at  the 
time  of  notice  of  protest,  in  gold  and  silver,  and 
not  in  a  depreciated  or  fluctuating  currency. 
Hid. 


BILL  OF  INTERPLEADER. 
See  Chancery. 


BILLS  OF  LADING. 

1.  A  bill  of  lading,  stating  the  property  to  be- 
long to  A.  and  B.,  is  not  conclusive  evidence  of 
property,  and  does  not  estop  A.  from  showing, 
in  an  action  on  a  policy  of  insurance,  that  the 
property  belonged  to  another.  The  Maryland 
Ins.  Co.  V.  Riulens^  AdnVr.,  6  Cranch,  338 ;  2 
Cond.  Rep.  394. 

2.  By  the  well-settled  principles  of  commer- 
cial law,  the  consignee  is  the  authorized  agent 
of  the  owner,  whoever  he  may  be,  to  receive 
the  goods ;  and  by  his  endorsement  of  the  bill 
of  lading  to  a  bona  fide  purchaser,  for  a  valuable 
consideration,  without  notice  of  any  adverse  in- 
terest, the  latter  becomes,  as  against  all  the 
world,  the  owner  of  the  goods.  This  is  the  result 
of  the  principle,  that  bills  of  lading  are  transfer- 
able by  endorsement,  and  thus  may  pass  the 
property.  Canard  v.  The  Atlantic  Ins.  Co.,  1  Pe- 
ters, 445. 

3.  Strictly  speaking,  no  person  but  the  con- 
signee can,  by  any  endorsement  on  the  bill  of 
lading,  pass  the  legal  title  to  the  goods.  But,  if 
the  shipper  be  the  owner,  and  the  shipment  be 
on  his  own  account  and  risk,  although  he  may 
not  pass  the  thle  by  virtue  of  a  mere  endorse- 
ment,of  the  bill  of  lading,  unless  he  be  the  con- 
signee, or  the  goods  be  deliverable  to  his  order, 
yet,  by  an  assignment  on  the  bill  of  lading,  or 
by  a  separate  instrument,  he  can  pass  the  legal 
title  to  the  same ;  and  it  will  be  good  against  all 
persons,  except  purchasers  for  a  valuable  consi- 
deration, without  notice,  by  endorsement  on  the 
bill  of  lading  itself.  Such  an  assignment  by  the 
owner  passes  the  legal  title  against  his  agents  or 
factors,  and  creditors,  in  favour  of  the  assignee. 
Ibid.    ' 

4.  The  endorsement  of  a  bill  of  lading  trans- 
fers all  the  legal  right  in  the  property  to  the  as- 
signee, and  the  consignee  cannot  claim  his  debt 
out  of  the  property  shipped  to  him,  unless  it  was 
actually  in  his  possession  before  the  assignment 
of  the  bill  of  lading.  Ryberg  v.Snell,  2  Wash. 
C.  C  R.  294. 

5.  It  is  no  objection  to  giving  in  evidence  a 
bill  of  lading  and  invoice,  which  have  been  made 
out  after  the  usual  and  regular  time,  if  the  cir- 
cumstances under  which  the  vessel  and  master 
were,  prevented  their  being  made  out  at  the 
common  period.  Graham  v.  The  Pennsylvania 
Ins.  Co.,  2  Wash.  C.  C.  R.  113. 

6.  Goods  sold,  bona  fide,  while  at  sea,  by  as- 
signment of  the  bill  of  lading,  the  right  of  the 
principal  to  stop,  in  transitu,  ceases.  Waller  v. 
Ross,  2  Wash.  C.  C.  R.  283. 

7.  If  the  factor  sell,  bona  fide,  the  goods  of 
his  principal  for  a  valuable  consideration,  by  as- 
signing over  the  bill  of  lading,  the  sale  is  valid 
against  the  principal.  But  such  a  sale  is  not 
valid,  unless  the  bill  of  lading  for  the  goods  has 
been  received  bv  the  factor.     Ibid.  283. 
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8.  The  assignee  of  the  bill  of  lading,  Avho  re- 
ceived the  goods,  is  bound  to  pay  the*  freight, 
unless  the  assignor  is  bound  by  charterparty  to 
pay  it,  or  unless  the  assignee  had  bound  himself, 
by  an  express  agreement,  to  pay  it  as  surety  for 
the  assignor.  Trask  Sf  Davis  v.  Duvall,  4  Wash. 
C.  C.  R."l81. 

9.  The  bill  of  lading,  and  the  invoice,  are  the 
ordinary  evidence  of  property ;  but  they  may  be 
contradicted,  both  as  to  their  genuineness  and 
authenticity  and  as  to  their  truth.  Blagg  v.  I'he 
Phanix  Ins.  Co.,  3  Wash.  C.  C.  R.  5. 

10.  In  an  open  pohcy,  the  plaintiff  must  prove 
his  interest,  and  the  value  of  his  property,  or  he 
cannot  recover.  The  bill  of  lading  of  the  out- 
ward cargo  is  no  proof  of  the  interest  of  the 
plaintiff  in  the  homeward  cargo.  Beale  v.  Pcttit 
ctal,  1  Wash.  C.  C.  R.  241. 

11.  In  an  action  on  two  policies  of  insurance, 
one  a  valued  policy  on  the  vessel,  the  other  an 
open  polic)'on  the  cargo,  on  a  voyage  from  New 
York  to  Gibraltar,  the  vessel  was  captured  and 
carried  into  Algesiras;  and  there,  although  the 
cargo  was  not  condemned,  as  it  was  not  per- 
mitted to  the  vessel  to  sail  with  it,  unless  secu- 
rity was  given  that  it  would  not  be  carried  to  a 
British  port  in  the  Mediterranean,  it  was  sold  by 
the  supercargo ;  and  the  vessel,  which  had  not 
been  detained  with  a  view  to  her  condemnation, 
sailed  for  New  York,  with  a  cargo  on  freight,  and 
was  lost :  it  is  not  necessary  to  disclose  to  the 
underwriters  on  the  cargo  the  particular  lan- 
guage of  the  bills  of  lading;  and  if  they  are 
general,  so  as  to  comprehend  the  port  to  which 
insurance  is  made,  it  is  sufficient.  Hurtin  v. 
PhoRuix  Ins.  Co.,  1  Wash.  C.  C.  R.  400. 

12.  The  endorsement  and  delivery  of  a  bill 
of  lading,  or  the  delivery  of  the  bill  without  en- 
dorsement, if  the  cargo  is,  by  the  terms  of  it,  to 
be  delivered  to  a  particular  person,  amounts  to  a 
transfer  of  the  property,  subject  to  the  right  of 
the  vendor,  if  the  consideration  be  not  paid,  to 
reclaim  the  property  before  it  shall  get  into  ac- 
tual possession  of  the  vendee.  Walter  v.  Ross, 
2  Wash.  C.  C.  R.  283. 


BILL  OF  REVIEW. 
See  Chancery. 


BILL  OF  REVIVOR. 

See  CilANCERY. 


BILL  OF  SALE. 

1.  A  bill  of  sale  of  a  ship  is  good,  though  it 
do  not  recite  the  certificate  prescribed  by  the 
registry  act.  D^Wolf  v.  Harris,  4  Mason's  C. 
C.^R.  515. 

2.  A  bill  of  sale  of  a  ship  and  cargo,  lying  in 
port,  is,  as  against  creditors,  good  and  valid,  if 
bona  fide  made;  ailliough  possession  is  not 
taken  of  the  same  by  the  purchaser,  if  such  bill 
of  sale  be  merely  by  way  of  mortgage  or  se- 


curity, and  not  absolute,  and  it  is  pursuant  to  the 
agreement  of  the  parties,  that  the  mortgagor 
shall  have  the  conduct  and  management  of  the 
voyage  on  which  the  ship  is  then  destined.  Ibid. 

3.  Under  the  laws  of  Louisiana,  and  the  de- 
cisions of  the  courts  of  that  state,  a  mark  for 
the  name,  to  an  instrument,  by  a  person  who  is 
unable  to  write  his  name,  is  of  the  same  effect 
as  a  signature  of  the  name.  Zacharie  and  Wife 
V.Franklin  and  Wife,  12  Peters,  151. 

4.  A  bill  of  sale  of  slaves  and  furniture,  re- 
citing that  the  full  consideration  for  the  property 
transferred  had  been  received,  and  which  does 
not  contain  any  stipulations  or  obligations  of  the 
party  to  whom  it  is  given,  is  not  a  cynalagmatic 
contract,  under  the  laws  of  Louisiana;  and  the 
law  does  not  require  that  such  a  bill  of  sale 
shall  have  been  made  in  as  many  originals  as 
there  were  parties  having  a  direct  interest  in  it, 
or  that  it  should  have  been  signed  by  the  vendee. 
Ibid. 


BILL  OF  PARTICULARS. 

1.  A  bill  of  particulars  should  be  so  specific 
as  to  inform  the  defendant,  substantially,  on 
what  the  plaintiff's  action  is  founded.  This  is 
the  object  of  the  bill,  and  if  it  fall  short  of  this, 
its  tendency  must  be  to  mislead  the  defendant, 
rather  than  to  enlighten  him.  Chesapeake  and 
Ohio  Canal  Company  v.  Knapp  et  al.,  9  Peters, 
541. 

2.  As  the  bill  of  particulars  is  filed  before  the 
trial,  it  is  always  in  the  power  of  the  defendant 
to  object  to  its  want  of  precision,  and  the  court 
will  require  it  to  be  amended  before  the  com- 
mencement of  the  trial;  and  if  this  be  not  the 
only  mode  of  taking  advantage  of  any  defect  in 
the  bill;  it  is  certainly  the  most  convenient  for 
the  parties.     Ihid. 


BLACK  BOOK  OF  THE  ADMIRALTY. 

The  most  venerable  monument  is  the  Black 
Book  of  the  admiralty  itself,  which,  though  it 
contains  considerable  additions  of  later  periods, 
is  generally  agreed  to  have  been  originally  com- 
piled in  the  reign  of  Edward  III.  This  book 
has  always  been  deemed  of  the  highest  authority 
in  matters  concerning  the  admiralty.  Besides 
the  laws  of  Oleron,  at  large,  it  contains  an  ample 
view  of  the  crimes  and  offences  cognisable  in 
the  admiralty;  and  also  occasional  ordinances 
and  commentaries  on  matters  of  prize  and  ma- 
ritime torts,  injuries  and  contracts.  Among 
other  things  it  prohibits  the  suing  of  merchants, 
mariners,  and  other  persons,  at  common  law, 
for  any  thing  appertaining  to  the  maritime  law 
of  ancient  right.  —  Per  INlr.  .lustice  Story.  De 
Lovio  V.  lioil,  2  Gallis.  C.  C.  R.  404. 


BLOCKADE. 

1.  An  American  ship,  warranted  to  be  Ame- 
rican propert}-,  is  impliedly  warranted  to  cou 
duct  herself  during  the  voyage  as  an  American 
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and  an  attempt  to  enter  a  blockaded  port,  know- 
ing it  to  be  blockaded,  forfeits  that  character. 
Fitzsimmons  v.  The  Newport  Ins.  Co.,  4  Cranch, 
185;  2  Cond.  Rep.  78. 

2.  By  the  trealy  with  Great  Britain,  it  is  agreed 
that  every  vessel  may  be  turned  away  from  any 
blockaded  or  besieged  port  or  place,  which  shall 
have  sailed  for  the  same,  without  knowing  of  the 
blockade  or  siege;  but  she  shall  not  be  detained, 
nor  her  cargo,  if  not  contraband,  be  confiscated, 
unless,  after  notice,  she  shall  again  attempt  to 
enter;  but  she  shall  be  permitted  to  go  to  any 
other  port  or  place  she  may  think  proper.  The 
treaty  is  conceived  to  be  a  correct  exposition  of 
the  laws  of  nations.     Ibid. 

3.  Persisting  in  an  intention  to  enter  a  block- 
aded port,  after  warning,  is  not  attempting  to 
enter  it.     Ibid. 

4.  Neither  the  law  of  nations,  nor  the  treaty, 
admits  of  the  condemnation  of  the  neutral,  for 
the  intention  to  enter  a  blockaded  port,  uncon- 
nected with  any  fact.  Under  the  treaty,  a  se- 
cond attempt  to  enter  the  place  must  be  made, 
after  notification  of  the  blockade  ;  and  inquiring 
about  the  place,  as  if  watching  for  an  opportu- 
nity to  sail  into  it.  or  the  single  circumstance  of 
making  immediate!}-  for  some  other  port,  or  pos- 
sibly obstinate  and  determined  declarations  of  a 
resolution  to  break  the  blockade,  might  be  evi- 
dence of  an  attempt,  after  warning,  to  enter  the 
blockaded  port.  But  whether  these  circumstances 
or  others,  may  or  may  not  amount  to  evidence 
of  the  offence,  the  offence  itself  is  attempting 
again  to  enter;  and  unless,  ''after  notice  she 
shall  again  attempt  to  enter,"  the  two  nations 
expressly  stipulate  she  shall  not  be  detained, 
nor  her  car^o,  if  not  contraband,  confiscated. 
Ibid. 

h.  [f  the  insurance  is  against  '■'  all  risks,  block- 
aded ports  and  Hispaniola  excepted,''  a  vessel 
sailing,  ignorantly,  for  a  blockaded  port,  is  co- 
vered by  the  policy.  Yeaton  v.  Fry,  5  Cranch, 
335;  2  Cond.  Rep.  273. 

6.  The  exception  in  the  policy  is  not  of  the 
port,  but  of  the  risk  of  capture  for  breaking  the 
blockade  ;  it  is  not  a  warranty.  The  words  are 
those  of  the  insurer,  not  of  the  insured  ;  they 
take  a  particular  risk  out  of  the  policy,  which, 
but  for  the  exception,  would  be  comprehended 
in  the  contract.     Ibid. 

7.  If  a  vessel  sail  to  a  port  within  the  policy, 
with  intent  to  go  to  a  port  not  within  the  policy, 
in  case  the  former  should  be  blockaded,  this  is 
not  a  deviation  pending  the  voyage  to  the  first 
port.  Maryland  Ins.  Co.  v.  Wood,  7  Cranch,  402 ; 
2  Cond.  Rep.  548. 

8.  An  attempt  to  enter  a  blockaded  port  is  a 
breach  of  the  warranty  of  neutrality,  and  dis- 
charges the  underwriters.     Ibid. 

9.  In  an  action  upon  a  policy  of  insurance  on 
property  warranted  neutral,  "proof  of  which  to 
be  required  in  the  United  States  only,"  a  sen- 
tence of  condemnation,  in  a  foreign  court  of  ad- 
miraltj',  upon  the  ground  of  breach  of  blockade, 
is  not  conclusive  evidence  of  a  breach  of  neu- 
trality.    Ibid. 

10.  A  vessel  in  a  port,  blockaded  after  the 
commencement  of  her  voyage,  and  prevented 


from  proceeding  on  it,  sustains  a  loss  by  a  peril 
within  that  clause  of  the  policy,  insuring  against 
"arrests,  restraints,  and  detainments,  &c.,"  for 
which  the  insurers  are  liable  ;  and  if  the  vessel 
so  prevented  is  a  neutral,  having  on  board  a 
neutral  cargo,  laden  before  the  institution  of  the 
blockade,  the  restraint  is  unlawful.  Olivera  v. 
Union  Ins.  Co.,  3  Wheat.  183;  4  Cond.  Rep. 
227. 

11.  A  vessel  sailing  ignorantly  to  a  blockaded 
port,  is  not  liable  to  capture  under  the  law  of 
nations.  Yeaton  v.  Fry,  5  Cranch.  335;  2  Cond. 
Rep.  273.  Maryland  Ins.  Co.  v.  IVood,  7  Cranch, 
402;  2  Cond.  Rep.  548. 

12.  The  letter  of  Mr.  Merry  to  the  secretary 
of  state,  of  the  12th  of  April,  1804,  extended  to 
the  island  of  Cura9oa,  the  order  of  the  lords 
commissioners  of  the  admiralty  of  the  5th  of 
January,  1804,  respecting  the  blockade  of  ]Mar- 
tinique  and  Guadaloupe.     Ibid. 

13.  A  blockade  does  not,  according  to  modern 
usage,  extend  to  a  neutral  vessel  found  in  port, 
nor  prevent  her  coming  out  with  her  cargo, 
which  was  on  board  when  the  blockade  was  in- 
stituted. Olivera  v.  Union  Ins.  Co.,  3  Wheat. 
183;  4  Cond.  Rep.  227. 

14.  In  cases  of  breaches  of  blockade,  and  of 
contraband  of  war,  the  rule  is  established  that 
the  vessel  must  be  taken  in  delicto,  or  the  offence 
is  purged.     The  Saunders,  2  Gallis.  C.  C.  R.  210. 

15.  The  port  to  which  a  vessel  may  proceed 
and  land  her  cargo,  after  being  turned  off  from 
her  port  of  destination,  in  conseqiience  of  its 
being  blockaded,  is  to  be  considered  the  port  of 
delivery.  Cranmer  ct  al.  v.  Gernon,  2  Adm.  Dec. 
391. 

16.  A  warranty  of  neutrality  is  forfeited  by  a 
breach  of  blockade.  Croiidson  et  al.  v.  Leonard, 
4  Cranch,  434  ;  2  Cond.  Rep.  162. 

17.  The  sentence  of  a  foreign  prize  court, 
condemning  a  vessel  for  attempting  to  break  a 
blockade,  is  conclusive  evidence  in  an  action  on 
the  policy  of  insurance  containing  a  warranty 
of  neutrality.     Ibid. 

18.  If  a  policy  insures  against  "unlawful  ar- 
rests, restraints,  and  detainments,  of  all  princes, 
&c.."  the  qualification  '-'unlawful,"  extends  in 
its  operation,  as  well  to  restraints  and  detain- 
ments, as  to  arrests ;  in  such  a  case,  a  detain- 
ment by  a  force,  lawfully  blockading  a  port,  is  a 
la  -ful  arrest  and  detainment  by  the  blockading 
squadron,  and  is  not  a  peril  insured  against  by 
the  policy  containing  a  warranty  of  neutrality. 
il/-Ca//  V.  The  Marine  Ins.  Co.,  8  Cranch,  59;  3 
Cond.  Rep.  32. 

19.  The  right  to  blockade  an  enemy's  port 
with  a  competent  force,  is  a  right  secured  to 
every  belligerent  by  the  law  of  i^ations.     Ibid. 


BOARD  OF  PROPERTY. 

Pennsylvania. — If  a  caveat  be  dismissed  by 
the  board  of  property,  the  party  claiming  the 
land  may,  notwithstanding,  institute  an  eject- 
ment for  the  land,  provided  this  is  done  wilhm 
six  months.  Balfour's  Lessee  v.  Meade,  1  Wa.^h 
C.  C.  R.  28. 
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1.  General  Principles. 

1.  Where  there  was  an  error  in  the  recital  of 
particular  sums  in  a  forthcoming  bond,  given 
for  a  stay  of  execution,  under  the  law  of  Vir- 
ginia, but  the  whole  sum  for  which  the  bond 
was  given,  was  the  amount  of  the  debt  and 
costs  on  the  execution  ;  it  was  held  that  the  bond 
was  valid.  Williams  and  Hodgson  v.  Lyles,  2 
Cranch,  9;  1  Coiid.  Rep.  335. 

2.  There  are  many  cases  on  the  construction 
of  bonds,  where  the  letter  of  the  condition  had 
been  departed  from,  to  carry  into  effect  the  in- 
tention of  the  parties.  Cooke  v.  Grahamh  AdmW., 
3  Cranch,  229;   1  Cond.  Rep.  508. 

3.  A  bond,  in  an  action  upon  which  it  would 
be  necessary  to  assign  breaches,  is  not  assign- 
able under  the  statute  of  Virginia.  Lewis  v.  Har- 
wood,  6  Cranch,  82  j  2  Cond.  Rep.  307. 

4.  A  bond,  executed  in  pursuance  of  articles 
of  agreement,  may,  in  equity,  be  restrained  by 
those  articles.  Finley  v.  Lynn,  6  Cranch,  238 ; 
2  Cond.  Rep.  358. 

5.  An  obligee  may,  at  law,  recover  more 
than  the  penalty  of  the  bond.  Arnold  and  others 
v.  The  United  States,  9  Cranch.  104 ;  3  Cond. 
Rep.  296. 

6.  On  the  plea  of  non  est  factum,  in  an  action 
on  a  bond,  the  present  validity  of  the  deed  is  in 
issue,  and  every  circumstance  that  goes  to  show 
that  it  is  not  the  deed  or  contract  of  the  party, 
is  provable  by  parol  evidence.  Speake  v.  The 
United  States,  9  Cranch,  28 ;  3  Cond.  Rep.  244. 

7.  Collusive  captures  and  violations  of  the 
revenue  laws,  committed  by  a  private  armed 
vessel,  are  a  breach  of  the  condition  of  the  bond 
given  by  the  owners,  under  the  prize  act  of 
June  26,  1812,  ch.  430,  sec.  3.  If  such  breach 
appear  upon  demurrer,  the  defendants  are  not 
entitled  to  a  hearing  in  equity,  under  the  judi- 
ciary act  of  1789,  ch.  20,  sec.  26.  Greely  and 
others  v.  The  United  States,  8  Wheat.  257 ;  5 
Cftnd.  Rep.  433. 

8.  Bonds  and  other  deeds  may,  in  many  cases, 
be  good  in  part,  and  void  for  the  residue,  where 
the  residue  is  founded  in  illegality,  but  not  ma- 
lum in  se.  This  is  a  doctrine  well  founded  in 
the  connmon  law,  and  has  been  recognised  from 
a  very  early  period.  The  United  States  v.  Bradley, 
10  Peters,  343. 

9.  There  is  no  solid  distinction  between  bonds 
and  other  deeds  containing  conditions,  cove- 
nants or  grants,  not  malum  in  se,  but  illegal  at 
the  common  law ;  and  those  containing  con- 
ditions, covenants  or  grants,  illegal  by  the  ex- 

Eress  prohibitions  of  statutes.  In  each  case,  the 
onds  or  other  deeds  are  void  as  to  such  con- 
ditions, covenants  or  grants,  which  are  illegal ; 
and  are  good  as  to  all  others  which  are  legal 


and  unexceptionable  in  their  purport.  The  only 
exception  is,  when  the  statute  has  not  confined 
its  prohibitions  to  the  illegal  conditions,  cove- 
nants or  grants,  but  has  expressly,  or  by  neces- 
sary implication,  avoided  the  whole  instrument, 
to  all  intents  and  purposes.     Ibid. 

10.  Where  an  action  has  been  instituted  on  a 
bond,  in  the  name  of  the  obligee  of  the  bond,  for 
the  use  of  another  person,  without  the  consent 
of  the  nominal  plaintifl',  the  obligor,  the  proper 
course  is  to  dismiss  the  suit,  and  not  to  render 
judgment  for  the  defendant,  which  might,  where 
no  special'  breach  is  assigned,  bar  any  other 
action .  The  Corporation  of  IVashington  v.  Young, 
10  Wheat.  406  ;  6  Cond.  Rep.  163. 

11.  Where  the  condition  of  a  bond  for  the 
jail  limits  in  Rhode  Island,  required  the  party  to 
remain  a  true  prisoner  in  the  custody  of  the 
keeper  of  the  prison,  and  within  the  limits  of 
the  prison,  "  until  he  shall  be  lawfully  dis- 
charged, without  committing  any  manner  of 
escape  or  escapes,  during  the  time  of  restraint, 
&c:"  held,  that  a  discharge  under  the  insolvent 
law  of  the  state,  obtained  from  the  proper  court, 
in  pursuance  of  a  resolution  of  the  legislature, 
and  discharging  the  party  from  all'his  debts,  &c., 
"and  from  all  imprisonment,  arrest  and  restraint 
of  his  person  therefor,"  was  a  lawful  discharge, 
and  that  his  going  at  large  under  it,  was  no 
breach  of  the  condition  of  the  bond.  Mason  v. 
Haile,  12  Wheat.  370;  6  Cond.  Rep.  535. 

12.  A  surety  on  a  bond  is  not  discharged  by  a 
mere  delay  to  demand  payment  after  it  becomes 
due,  without  fraud  or  express  agreement  for 
delay.  Hunt  v.  The  United  States,  1  Gallis.  C. 
C.  R.  32. 

13.  After  a  cause  has  been  at  issue  eighteen 
months,  leave  will  not  be  given  to  a  defendant 
to  plead  non  est  factum,  without  an  affidavit, 
denying  the  existence  of  the  bond.  Bullock  v. 
Van  Pelt,  1  Baldwin's  C.  C.  R.  463. 

14.  In  an  action  of  debt  on  a  bond  with  a 
collateral  condition,  the  plaintiff  can  recover 
only  what,  by  the  terms  of  the  bond,  he  is  en- 
titled to  upon  a  breach  of  the  condition.  Mas- 
sey  V.  Schott  et  al.,  Peters'  C.  C.  R.  132. 

15.  One  of  the  partners  of  a  mercantile  house 
in  Liverpool,  having  been  arrested  in  Philadel- 
phia, for  a  debt  due  by  them,  paid  the  same, 
and  took  from  the  defendants  a  bond,  in  the 
condition  of  which  it  was  stipulated,  that  the 
obligors  had  agreed  to  indemnify  him  against  a 
double  payment  of  the  sum  paid,  should  the 
house  be  compelled  by  law  to  make  the  same. 
The  house  in  Liverpool  had  been  called  upon  by 
two  persons  claiming  the  same  money  ;  and  suits 
having  been  instituted  in  England  for  the  re- 
covery of  the  same,  they,  not  having  notice  of 
the  payment  in  Philadelphia,  filed  their  bill  of 
interpleader  in  the  court  of  chancery,  praying  to 
be  allowed  to  pay  the  amount  claimed  from 
them  in  the  two  suits  into  court,  which  was 
done  by  permission  of  the  chancellor.  This 
was  a  voluntary  payment;  and  the  condition  of 
the  bond  does  not  protect  the  obligee  from  the 
loss.     Ibid. 

16.  On  a  joint  and  several  bond,  the  plaintiff 
may  sue  one  or  all  of  the  obligors;  but  in  strict- 
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nes8  of  law,  he  cannot  sue  an  intermediate 
number.  He  must  sue  all  or  one.  But  it  such 
error  is  not  taken  advantage  of  by  plea  in  abate- 
ment, it  is  waived  by  pleading  to  the  merits. 
Minor  v.  The  Bank  of  Alexandria,  1  Peters,  67. 

17.  It  is  not  a  breach  of  the  condition  of  a 
bond  given  to  the  United  States  for  the  repay- 
ment of  money  which  might  be  advanced,  that 
the  officer  of  the  United  States  to  whom  the 
bond  was  given,  has  accepted,  but  has  not  paid 
orders  drawn  upon  him  by  the  persons  to  whom, 
by  the  terms  of  the  condition,  the  advances 
were  made.  Parker  et  al.  v.  The  United  States, 
Peters'  C.  C.  R.  262. 

18.  Twenty  years  creates  a  presumption  of 
payment  of  a  bond,  if  no  interest  had  been  paid 
in  that  time.  If  a  shorter  period  is  relied  upon, 
the  presumption  should  be  fortified  by  circum- 
stances. Goldhawk  v.  Duane,  2  Wash.  C.  C.  R. 
323. 

19.  Nothing  beyond  the  penalty  of  a  bond  can 
be  recovered;  but  if  more  can  be  given,  the 
damages  are  in  the  discretion  of  the  jury,  who 
are  not  bound  by  the  rule  of  the  contract;  and, 
therefore,  may  give  less  than  the  legal  or  agreed 
interest.     Ibid. 

20.  Under  the  13th  section  of  the  act  of  1809, 
ch.  9,  a  bond  is  well  taken,  which  includes  in 
its  condition  a  stipulation  to  produce  at  the 
collector's  office,  within  six  months,  the  certifi- 
cate, &c.,  required  by  that  section.  United 
States  \.  Sawyer,  1  Gallis.  C.  C.  R.  86. 

21.  An  instrument  which  is  void  as  a  bond, 
may  yet  be  good  as  a  stipulation.  The  Alligator, 
1  Gallis.  C.  C.  R.  145. 

22.  A  bond,  voluntarily  given  upon  the  deli- 
very of  property  on  bail,  on  application  of  the 
clainiaat.  is  good,  although  the  condition  does 
not  exactly  conform  to  the  SOth  section  of  the 
act  of  1799,  ch.  128.  Even  if  the  bond  were 
void,  the  court  would,  by  attachment,  compel 
the  redelivery  of  the  property.  2'he  Struggle,  1 
Gallis.  C.  C.  R.  476. 

23.  After  a  foreclosure  of  a  mortgage,  the 
mortgagee  may  still  recover  at  law.  upon  the 
attendant  bond  or  note,  the  deficiency  of  the 
mortgaged  property  to  pay  the  debt  due;  calcu- 
lating the  value  of  such  property  at  the  time  of 
the  actual  foreclosure.  Hatch  v.  White,  2  Gallis. 
C.  C.  R.  152. 

24.  Where  profert  is  made  of  a  bond,  and  the 
declaration  goes  on  to  state  the  condition  and 
assign  a  breach,  it  is  not  necessary  to  make  a 
separate  profert  of  the  condition ;  for  the  whole 
bond  is  already  before  the  court.  The  U.  S.  v. 
Spalding,  2  Mason's  C.  C.  R.  478. 

25.  The  condition  of  a  bond,  among  other 
things,  was,  that  the  party  should  produce  the 
certificates,  and  other  proofs  required  by  law, 
of  the  landing  of  the  merchandise  at  some  fo- 
reign port,  whhin  two  years,  &c.  Held,  That  a 
breach  negativing,  in  the  terms  of  the  condition, 
the  production  of  such  certificates  and  other 
proofs,  was  good.     Ibid. 

26.  A  bond  given  by  the  master  of  a  vessel, 
conditioned  for  the  exhibition  of  the  list  of  his 
ship's  company  to  the  first  boarding-officer,  at 
the  first  port  of  his  arrival  in  the  United  States, 


and  for  the  production  of  the  crew,  was  held  to 
be  a  valid  bond  under  the  act  of  February  28, 
1803,  ch.  322;  although  it  was  not  expressed  to 
be  taken  in  pursuance  of  said  act,  and  although 
it  was  not  stated  on  the  face  of  the  bond,  which 
of  the  obligors  was  the  principal,  and  which  the 
surety;  and  the  declaration  on  the  bond  was 
held  good,  although  it  did  not  refer  to  the  sta- 
tute. United  States  v.  Hatch  et  al.,  1  Paine's  C. 
C.  R.  336. 

27.  The  sum  of  400  dollars,  in  which  the  bond 
is  to  be  taken,  is  intended  as  a  forfeiture,  and  not 
as  a  penalty  to  cover  such  damages  as  may  be 
assessed.     Ibid. 

28.  It  seems,  that  where  a  father  executes  a 
voluntary  bond  to  his  son-in-law,  the  obligee 
will  not  be  held  responsible  to  the  prior  creditors 
of  the  father,  for  the  money  actually  received  in 
payment,  in  whole  or  in  part,  of  the  bond ;  such 
voluntary  bond  not  being  within  the  statute  of 
frauds.  Hopkirk  v.  Bandolph  et  al.,  2  Brockenb. 
C.  C.  R.  132. 

29.  Where  an  administration  bond  is  joint, 
one  administrator  is  responsible  for  his  co-ad- 
ministrator. Lidderdale  v.  Robinson,  2  Brockenb. 
C.  C.  R.  159. 

30.  An  agreement  between  the  creditor  and 
principal  debtor  for  delay,  or  otherwise  changing 
the  nature  of  the  contract  to  the  prejudice  of  the 
surely,  in  order  to  discharge  the  latter,  must  be 
an  agreement  having  a  sufficient  consideration, 
and  binding  in  law  upon  the  parties.  M'-Lemore 
V.Powell,  12  Wheat.  554;  6  Cond.  Rep.  636. 

31.  A  bond  was  taken  to  "the  United  States 
of  North  America  :"  Held,  by  the  supreme  court, 
that  the  misdescription  of  the  corporate  or  politic 
name  of  the  plaintiff's,  by  calling  them  "the 
United  States  of  North  America,"  instead  of 
America,  is  cured  by  the  averment  of  identity 
in  the  declaration.  United  States  v.  Bradley,  10 
Peters,  344. 

32.  In  proceedings  in  rem  upon  a  bond  given 
jointly  and  severally,  for  the  appraised  value  of 
property,  in  the  admiralty,  if  one  of  the  obligors 
dies,  the  court  will  proceed  against  the  survivor, 
or  at  the  option  of  the  plaintiffs  against  the  re- 
presentatives of  the  deceased  obligor.  The  Oc- 
tavia,  1  Mason's  C.  C.  R.  149. 

33.  Covenant  will  not  lie  upon  words  in  an  in- 
strument inserted  for  the  condition  or  defeasance 
of  some  collateral  act.  United  States  v.  Brown, 
1  Paine's  C.  C.  R.  422. 

34.  So  upon  a  penal  bond,  conditioned,  that 
one  should  account  for  public  money,  property, 
&c.,  covenant  will  not  lie  upon  such  condition. 
But  covenant  will  lie  upon  the  bond  itself,  in 
which  case  the  breach  assigned  must  be  the 
non-payment  of  the  penalty.     Ibid. 

35.  Where  covenant  was  brought  upon  the 
bond  itself,  and  the  breach  assigned  was  the 
non-performance  of  the  condition,  it  was  held 
bad  on  demurrer.     Ibid. 

36.  Where  covenants  are  secured  by  a  penalty, 
the  extent  of  damages,  as  against  a  surety,  is 
limited  to  such  penalty,  so  far  as  relates  to  the 
surety.     Ibid. 

37.  Where  a  bond  is  given  under  a  statutcyit 
ought  to  conform,  in  substance,  to  the  requisi- 
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tioii  of  the  law  and  if  it  goes  beyond  it,  it  is  i  47.  Ttie  release  of  A.  cannot  be  pleaded  as 
void  so  far  as'  it  exceeds  those  requisitions,  such,  because  A.,  equitably  entitled  to  only  one- 
Arrpstron"'  v.  The  United  States,  Peters'  C.  C.  half  of  the  money,  could  not  release  the  bond; 
-      '         ^  '  but  it  may  be  given  in  evidence,  to  prove  pay- 

ment of  half  his  debt.     Campbell  v.  Hamilton,  4 
Wash.  C.  C.  R.  92. 

48.  The  defendant  being  indebted  to  the  pjain- 
tifT  in  a  certain  sum  of  British  sterling,  gave  his 
bond  for  the  amount  in  sterling  generally,  to  be 
paid  in  Ireland,  with  a  power  of  attorney  to  con- 
fess judgment  in  some  court  of  Ireland.  The 
debt  is  to  be  considered  due  in  British  sterling, 
but  to  carry  Irish  interest  where  it  is  payable. 
Btishby  v.Camac,  4  Wash.  C.  C.  R.  296. 

49.  If  the  law  prescribes  the  terms  of  a  bond 
to  be  taken,  and  one  be  taken  variant  therefrom, 
it  is  void;  so  far,  at  least,  as  it  is  variant.  But 
the  officers  of  government  may,  without  any  law, 
take  securities  from  the  debtors  to  the  public, 
for  what  they  may  owe.  The  U.  S.  v.  Samuel  and 
John  L.  Howell,  4  Wash.  C.  C.  R.  620. 

50.  A  penal  bond  is  considered  in  the  light 
of  a  security,  and  cannot  be  enforced  beyond 
the  indemnity.  The  Bank  of  Mount  Pleasant  v. 
Samuel  Sprigg,  1  M-Lean,  C.  C.  R.  180. 

51.  To  constitute  a  bond  at  common  law.  it 
must  be  sealed  with  wax,  wafer,  or  some  tena- 
cious substance ;  but  in  this  country,  except  in 
two  or  three  states,  a  scrawl  has  been  substi- 
tuted for  a  seal.  United  States  v.  Stephenson  et  al., 
1  M'Lean,  C.  C.  R.  462. 

52.  A  bond  taken  under  an  act  of  congress  is 
not  governed  by  the  law  of  the  state  where  exe- 
cutecl,  but  by  the  law  of  the  United  States.  Ibid. 

53.' A  bond  with  a  scrawl  seal,  under  an  act 
of  congress,  is  good.     Ibid. 

54.  Bonds  given  by  a  receiver  of  publicmoneys 
at  different  times,. and  signed  by  different  sure- 
ties, can  only  be  enforced  against  the  sureties, 
for  defalcations  subsequent  to  the  dates  of  the 
bonds.  Myers  v.  The  United  States,  1  M-Lean, 
C.  C.  R.  493. 

See  Chancery. 


R.  47  ^   . 

38.  The  subscribing  witness  to  a  bond  being 
dead,  proof  of  the  handwriting  of  the  attesting 
witness,  if  unaided  and  unsupported  by  other 
evidence,  is  sufficient  to  establish  the  execution 
of  the  bond.  Murdoch  et  al.  x.Hunterh  Repre- 
sentatives, 1  Brockenb.  C.  C.  R.  135. 

39.  Virginia.  —  In  an  action  on  a  joint  and  se- 
veral bond  against  several  defendants,  some  of 
whom  are  non-residents  of  the  state  in  which 
the  suit  is  brought,  and  there  is  a  return  of  "no 
inhabitants"  as  to  them,  the  plaintiff  may  pro- 
ceed to  take  judgment  against  those  on  whom 
process  has  been  served.  Pegram  v.  United  States, 
1  Brockenb.  C.  C.  R.  261. 

40.  If,  in  such  a  case,  the  plaintiff  declares 
against  all  the  co-obligors,  and  those  on  whom 
process  has  been  served  proceed  to  trial  on  the 
merits,  the  averment  that  all  the  co-obligors  are 
in  custod}',  though  irregular,  is  not  fatal,  and  will 
not  preclude  the  plaintiffTrom  obtaining  the  judg- 
ment against  such  of  the  co-obligors  as  are  really 
before  the  court.     Ibid. 

41.  Bond  by  the  defendant,  executor  of  R.  C, 
to  the  plaintiff,  his  co-executor,  conditioned  to 
pay  a  sum  of  money,  which  is  in  his  hands  as 
assets,  to  the  plaintiff,  for  the  use  of  the  proper 
and  legal  heirs  of  R.  C,  to  whom  it  belongs. 
R.  C.  left  two  sons,  A.  and  B.,  to  whom  he  de- 
vised his  estate.  A.,  by  an  instrument,  reciting 
the  bond,  and  that  the  money  belongs  to  him 
and  B.,  assigns  and  releases  all  his  right  in  and 
to  the  same,  for  a  valuable  consideration.  A 
court  of  law  notices  the  equitable  interest  of  an 
assignee,  for  many  purposes.  Campbell  v.  Hamil- 
ton, A  Wash.  C.  C.  R.  92. 

42.  The  beneficial  interest  in  the  money,  due 
by  this  bond,  taking  the  will  and  bond  together, 
was  in  A.  and  B. ;  and  the  plaintiff,  by  making 
the  bond  payable  to  himself,  for  the  use  of  A.  and 
B.,  cannot  prevent  their  enjoying  their  equitable 
interests,  on  the  ground  of  want  of  assets.    Ibid. 

43.  The  acknowledgments  of  B.  of  the  de- 
fendant's accounts,  showing  that  his  interest  in 
the  bond  had  been  discharged,  may  be  given  in 
evidence  by  the  defendant,  to  prove  paj-ment. 
Ibid. 

44.  Where  a  plaintiff  declares  against  an 
obligor  alone,  as  jointly  and  severally  bound,  and 
the  defendant  pleads  non  est  factum,  a  joint  bond 
of  the  defendant  and  another  person  is  not  evi- 
dence ;  though  it  agrees  in  date  and  amount 
with  that  described  in  tlie  declaration.  Post- 
master-fhneral  v.  Ridgway,  Gilpin's  D.  C.  R.  139. 

45.  If  a  bond  be  taken  at  common  law,  with 
a  condition,  in  part  good  and  in  part  bad,  a  reco- 
very may  be  had  on  it,  for  a  bi-oach  of  the  good 
part.  United  States  v.  Broum,  Gilpin's  D.  C.  R. 
174. 

46.  If  a  bond  be  taken  under  a  statute,  with 
a  condition  in  part  prescribed  by  the  statute,  and 
in  part  not  prescribed  by  it,  yet  if  it  be  easily 
devisable,  a  recovery  may  be  had  on  it  for  a 
breach  of  the  part  prescribed  by  the  statute. 
Ibid.  179. 


2.  Bonds  for  Duties  and  Assessments. 

55.  If  the  condition  of  a  bond  be  to  pay  1700 
dollars,  or  the  duties  which  may  be  ascertained 
to  be  due  upon  certain  goods  imported,  it  is  not 
in  the  option  of  the  obligee  to  discharge  the  bond 
by  the  payment  of  the  "l 700  dollars,  if  a  greater 
amount  of  duties  is  due.  Arnold  et  al.  v.  U.  S., 
9  Cranch.  104;  3  Cond.  Rep.  296. 

56.  It  is  no  objection  in  an  action  of  debt 
against  one  of  the  obligors  in  a  joint  and  several 
bond  given  for  duties,  that  a  co-obligor  has  been 
taken  in  execution  on  a  judgment  on  (he  same 
bond,  and  discharged  under  the  act  of  6th  June, 
1798,  ch.  66.  Hunt  v.  The  U.  S.,  1  Gallis.  C.  C. 
R.  32. 

57.  A  bond  given  for  the  payment  of  duties, 
in  the  alternative  required  by  the  act  of  1799, 
ch.  128,  is  discharged  by  the  performance  of 
either  part  of  the  condition  at  the  election  of  the 
obligor,  although  the  sum  named  in  the  condi- 
tion be  less  than  the  duties.  U.  S.  v.  Thompson 
et  al,  1  Gallis.  C.  C.  R.  388. 

58.  The  collector  has  no  authority  to  receive 
the  bond  of  any  person  as  security  for  the  pay- 
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ment  of  duties,  except  such  person  be  legally 
entitled  to  enter  them.  U.  S.  v.  Lyman,  1  Ma- 
son's C.  C.  R.  482. 

59.  Proceedings  by  libel  were  instituted  upon 
a  seizure  of  goods,  and  a  bond  given  for  their 
appraised  value  on  the  delivery  of  the  goods  to  the 
claimant;  afterwards,  the  libel  was  by  amend- 
ment changed  to  an  information,  and  tlie  goods 
were  condemned.  On  an  application  for  an  at- 
tachment against  the  obligors  in  the  bond,  it  was 
held,  that  although  the  case  was  not  regularly 
within  the  89th  sec.  of  the  collection  law.  yet  a 
compliance  with  the  stipulations  of  the  bond 
might  be  enforced  by  attachment.  U.  S.  v.  Four 
Part  Pieces  of  Woollen  Cloth,  1  Paine's  C.  C.  R. 
435. 

60.  Held,  also,  that  it  made  no  difference  that 
the  obligors  were  only  sureties,  and  had  not 
themselves  received  the  goods.     Ibid. 

61.  If  the  claimant  is  not  a  party  to  the  bond, 
all  the  obligors  are  to  be  deemed  principals. 
Ibid. 

62.  The  bond  was  taken  in  the  district  court 
of  New  York,  and  under  the  statute  dividing  the 
district,  the  proceedings  were  transferred  to  the 
district  court  of  the  northern  district,  and  by  a 
subsequent  statute  to  the  circuit  court  where  the 
condemnation  took  place.  The  condition  of  the 
bond  was  to  pay  the  appraised  value  of  the  goods 
into  the  district  court,  if  they  should  be  con- 
demned in  that  court.  Held,  That  a  condemna- 
tion in  the  circuit  court  had  the  same  effect  to 
forfeit  the  bond.     Ibid. 

63.  A  bond  given  by  one  of  two  partners,  for 
the  amount  of  duties  payable  on  the  importation 
of  goods,  extinguishes  the  debt,  and  makes  it  the 
separate  debt  of  the  obligor.  U.  S.  v.  Astley  et  al., 
3  Wash.  C.  C.  R.  508. 

64.  In  an  action  on  a  bond  for  duties  on  manu- 
factured loaf  sugar,  in  pursuance  of  the  act  of 
congress,  it  would  be  sufficient  for  the  defendant 
to  show  that  the  sugar  refined  and  sent  out  for 
sale,  was  refined  before  the  law  went  into  opera- 
tion.    U.  S.  v.Penington,  Peters'  C.  C.  R.  113. 

65.  A  bond  taken  at  the  custom-house  to  se- 
cure the  duties  due  by  the  importers  of  goods, 
is  not  an  extinguishment  of  the  debt  so  accru- 
ing, but  merely  collateral  security  for  its  pay- 
ment.    U.  S.  v.  Lyman,  1  Mason's  C.  C.  R.  482. 

66.  Where  a  bank,  in  which  the  bonds  for 
customs  were  left  for  collection  under  the  au- 
thority of  the  government,  discounted  for  the 
principal  obligor  certain  notes  for  the  payment 
of  those  bonds,  and  the  proceeds  were  carried  to 
the  credit  of  the  United  States  by  the  bank,  in 
discharge  of  the  bonds,  and  it  turned  out  that 
the  endorsements  on  the  notes  were  forgeries 
practiseit  by  the  principal,  it  was  held,  that  the 
bonds  were  discharged,  and  there  was  no  remedy 
in  equity  to  acquire  a  priority  on  the  assets  of 
the  principal.  U.  S.  v.  Rousmanier'^s  Adm'rs.  et  al, 
2  Mason's  C.  C.  R.  373. 

67.  Under  the  sixty-fifth  section  of  the  dutv 
act  of  1799,  where  a  bond  has  been  siven  fo'r 
duties,  and  errors  in  the  calculation  thereof  are 
alleged  on  affidavit,  at  the  first  term  to  which 
suit  has  been  brought  on  the  bond,  a  delay  of 
one  term  is  allowed  for  the  purposes  of  exami- 
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nation  and  correction.  Where  there  is  a  real 
defence  to  the  claim  on  the  bond,  an  opportunity 
to  obtain  evidence  by  a  continuance,  according 
to  the  circumstances  of  the  case,  must  be  given. 
The  United  States  v.  Phelps,  8  Peters,  700. 

68.  An  executor,  as  such,  has  a  right  to  enter 
goods,  belonging  to  his  testator,  at  the  custom- 
house; and,  as  executor,  to  give  bontls  for  the 
duties:  and  such  bonds  bind  the  estate  of  the 
testator.  United  States  v.  Abornet  al.,  3  Mason's 
C.  C.  R.  126. 

69.  If  the  executor  becomes  insolvent,  having 
wasted  the  assets,  the  United  Stales  mav,  in 
equity,  claim  payment  of  the  debt  due  for  duties 
from  the  sureties  in  the  probate  bond  of  the  exe- 
cutor, and  are  not  obliged  to  resort,  in  the  first 
instance,  for  payment,  to  the  surety  in  the  cus- 
tom-house bond.     Ibid. 

3.   Liability  and  Discharge  of  the  Sureties  in  a 
Bond. 

70.  The  act  of  congress  of  1817,  ch.  197, 
respecting  the  bonds  of  persons  in  the  navy, 
having  required  that  every  person  then  in  the 
service,  &c.,  shall,  instead  of  the  bond  required 
by  the  former  act,  enter  into  a  new  bond,  with 
sureties,  conditioned  for  the  faithful  perforrnance 
of  his  duties,  &c.,  the  sureties  in  the  old  bond 
are  discharged  from  all  responsibility  for  moneys 
received  by  any  person,  &c.,  after  he  has  given 
a  new  bond,  the  latter  being,  by  the  act.  a"  sub- 
stitute for  the  former.  U.  S.  v.'WardweU,  5  Ma- 
son's C.  C.  R.  82. 

71.  If  the  marshal,  before  the  date  of  his  offi- 
cial bond,  receive,  upon  an  execution,  money 
due  to  the  United  States,  with  orders  from  the 
comptroller  to  pay  it  into'the  Bank  of  the  United 
States,  which  he  neglects  to  do,  the  sureties  in 
his  official  bond,  executed  afterwards,  are  not 
liable  therefor  upon  the  bond,  although  the 
money  remained  in  the  marshal's  hands  after 
the  execution  of  the  bond.  U.  S.  v.  Giles  et  al, 
9  Cranch,  212:  3  Cond.  Rep.  377. 

72.  Where  a  bond  was  given  by  the  agent  of 
an  unincorporated  joint  stock  company,~to  the 
directors  for  the  time  being,  for  the  faithful  per- 
formance of  his  duty,  &c.;  the  directors  were 
appointed  annually,  and  changed  before  a  breach 
of  the  condition  of  the  bond;  the  agent  and  his 
sureties  are  liable  in  an  action  brought  by  the 
obligees  after  they  had  ceased  to  be  directors. 
Anderson  v.  Longden,  1  Wheat.  85 ;  3  Cond.  Rep. 
496. 

73.  The  contract  of  a  surety  is  to  be  construed 
strictly,  both  in  law  and  equity;  and  his  liability 
is  not  to  be  extended,  by  implication,  beyond  the 
terms  of  his  contract.  Mdler  v .  Stewart  et  al., 
9  Wheat.  680;  5  Cond.  Rep.  727. 

74.  To  the  extent,  and  in  the  manner,  and 
under  the  circumstances  pointed  out  in  his  obli- 
gation, the  surety  is  bound,  and  no  further.  It 
is  not  sufficient  that  he  may  sustain  no  injury 
by  a  change  in  the  contract,  or  that  it  may  even 
be  for  his  benefit.  He  has  a  right  to  stand  upon 
the  very  terms  of  his  contract ;  and  if  he  does 
not  assent  to  any  variation  of  it,  and  a  variation 
is  made,  it  is  fatal.     Ibid. 

75.  \Vhere  a  bond  was  given,  conditioned  for 
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the  faithful  performance  of  the  duties  of  the 
office  of  deputy  collector  of  direct  taxes,  under 
an  appointment,  for  eight  townships,  designated 
by  name,  and  the  instrument  of  appointment 
specially  referred  to,  was  afterwards  altered  by 
the  collector  and  his  deputy,  but  without  the 
consent  of  the  sureties,  so  as  to  embrace  another 
township :  Held,  that  the  surety  was  not  respon- 
sible for  money  subsequently  collected  by  his 
principal,  and  which  he  failed  to  pay  over.    Ibid. 

76.  A  bond  was  given  on  the  4th  of  December, 
1813,  for  the  faithful  discharge  of  the  duties  of 
his  office,  by  a  collector  of  direct  taxes  and  in- 
ternal duties,  who  had  been  appointed  under  the 
act  of  July  22d,  1813,  ch.  544,  by  the  president, 
on  the  11th  of  November,  1813,  to  hold  his  office 
until  the  end  of  the  next  session  of  the  senate, 
and  no  longer;  and  was  reappointed  to  the  same 
office,  January  24th,  1814,  by  the  president,  by 
and  with  the  advice  and  consent  of  the  senate, 
to  hold  his  office  during  the  pleasure  of  the  pre- 
sident for  the  time  being;  the  liability  of  the 
sureties  is  restricted  to  tne  duties  and  obligTi- 
tions  created  and  imposed  by  the  collection  acts 
passed  antecedent  to  the  date  of  the  bond. 
United  States  v.  Kirkpatrick  et  al.,  9  Wheat.  720; 
5  Cond.  Rep.  733. 

77.  The  second  commission  issued  by  the 
president,  by  and  with  the  advice  and  consent 
of  the  senate,  and  the  acceptance  of  the  com- 
mission under  it  by  the  collector,  was  a  virtual 
superseding  and  surrender  of  the  first  commis- 
sion, and  the  liability  of  the  sureties  cannot  be 
extended  beyond  the  period  of  the  first  commis- 
sion.    Ibid. 

78.  In  general,  laches  is  not  imputable  to  the 
government ;  and  where  the  laws  require  quar- 
terly, or  other  periodical  accounts  and  settle- 
ments, a  mere  omission  to  bring  a  suit,  upon  the 
neglect  of  the  officer  or  agent  to  account,  will 
not  discharge  his  sureties.     Ibid. 

79.  The  omission  of  the  proper  officer  to  re- 
call a  delinquent  paymaster,  in  pursuance  of  the 
fourth  section  of  the  act  of  congress,  of  April 
24th.  1816,  ch.  69,  (6  L.  U.  S.  79,)  does  not  dis- 
charge the  security.  United  Slates  v.  Vanzandt, 
11  Wheat.  184;  6  Cond.  Rep.  264. 

80.  The  provision  requiring  the  delinquent 
paymaster  to  be  recalled,  and  a  new  appoint- 
rpent  to  be  made  in  his  place,  is  merely  direct- 
ory, and  intended  for  the  security  of  the  govern- 
ment, but  forms  no  part  of  the  contract  with  the 
surety.  Ibid.  Also,  Dox  v.  The  Postmaster- 
General,  1  Peters,  325. 

81.  The  statute  not  removing  from  office  the 
delinrj^etit  paymaster,  ipso  facto,  but  only  mak- 
ing it  the  duty  of  the  )iroper  officer  to  remove 
him.  the  circumstance  of  new  funds  being  placed 
in  his  hands  after  his  delinquency,  does  not  dis- 
charge the  surety.     Ibid. 

82.  The  act  of  May  15th,  1820,  ch.  625,  for 
the  belter  organization  of  the  treasury  depart- 
ment, which  requires  new  securities  to  be  given 
by  certain  public  officers,  on  or  before  thi;  30lh 
of  September,  1820,  does  not  expressly,  or  by 
implication,  discharge  the  former  sureties  from 
their  liability.  United  States  v.  Nkholls,  12 
Wheat.  505;  6  Cond.  Rep.  611. 


83.  The  sureties  are  not  responsible  for  moneys 
placed  by  the  government  in  the  hands  of  the 
principal,  after  the  legal  termination  of  his  office; 
but  they  are  responsible  for  such  as  may  have 
come  into  his  hands  while  he  continued  in  office, 
and  which  he  subsequently  failed  to  account  for 
and  pay  over.     Ibid. 

84.  A  mere  proposition  to  give  time,  and  sus- 
pend the  right  to  sue,  upon  certain  conditions 
and  contingencies  which  are  not  proved  to  have 
been  complied  with,  or  to  have  happened,  will 
not  discharge  the  sureties.     Ibid. 

85.  When  a  party  who  has  contracted  with 
the  war  department  to  construct  a  fort,  dies  be- 
fore the  completion  of  his  contract,  and  the  de- 
partment refuse  to  suffer  his  administrator  to 
proceed  to  complete  the  work,  the  sureties  are 
discharged.  United  States  v.  Tillotson  et  al.,  1 
Paine's'C.  C.  R.  305. 

86.  Where,  after  the  breach  of  the  condition 
of  a  bond  given  by  a  collector  of  the  revenue, 
the  officers  of  the  government  take  new  bonds 
from  the  principal,  without  the  knowledge  or 
consent  of  the  surety,  enlarging  the  period  of 
payment,  the  surety  in  the  first  bond  is  thereby 
discharged.  United  States  v.  Adm'rs.  of  Hillegas, 
3  Wash.  C.  C.  R.  70. 

87.  Partial  payments  having  been  made  by 
the  sureties,  (subject  to  all  questions.)  the  appli- 
cation of  these  payments  was  made  by  deducting 
them  from  the  penalty  of  the  bond,  and  allowing 
interest  on  the  balance  thus  resulting  from  the 
commencement  of  the  suit,  there  having  been 
no  previous  demand  of  the  penalty,  or  acknow- 
ledgment that  the  whole  was  due.  M-Gill  and 
others  in  error  v.  Bank  U.  S.,  12  Wheat.  511  ;  6 
Cond.  Rep.  617. 

88.  The  discharge  by  the  secretary  of  the 
treasury,  of  the  principal  in  a  bond  to  the  United 
States,  who  is  imprisoned  under  a  ca.  sa.  issued 
against  him,  and  who  has  as.signed  all  his  pro- 
perty for  the  use  of  the  United  State.'',  does  not 
impair  or  aflect  the  right  of  the  United  States 
to  proceed  against  the  sureties  for  the  amount 
due  upon  the  judgment,  and  unpaid.  United 
States  v.  Stansbury,  1  Peters,  575. 

89.  It  is  no  objection,  in  an  action  of  debt 
against  one  of  the  obligors  in  a  joint  and  several 
bond  given  for  (Intie.«,  that  a  co-obligor  has  been 
taken  in  execution  on  a  judgment  on  the  same 
bond,  and  discharged  under  the  act  of  the  6th 
of  June,  1798,  chr  66.  Hunt  v.  United  States,  1 
Gallis.  C.  C.  R.  32. 

90.  The  neglect  of  the  postmaster-general  to 
sue  for  balances  due  by  postmasters  within  the 
time  prescribed  by  law,  although  he  is  thereby 
rendered  personally  chargeable  with  such  ba- 
latices,  is  not  a  discharge  of  the  postmasters  or 
their  ."sureties,  upon  their  official  bonds.  Nor  is 
an  order  from  the  post-office  department,  direct- 
ing a  jiostmaster  to  retain  the  balances  due  until 
drawn  for  by  the  general  post-office.  Locke  v. 
The  Postmaster-General,  3  INIa.'son's  C.  C.  R.  446. 

91.  The  .sureties  in  the  bond  of  a  contractor, 
executed  in  1818.  given  to  secure  the  perform- 
ance of  a  contract  for  the  supply  of  rations  for 
the  troops  of  the  United  Stales,  are  not  responsi- 
ble for  any  balance  in   the   hands  of  the  con 


BONDS. 


255 


Bonds  for  the  Performance  of  Official  Duties. 


tractor,  at  the  expiration  of  the  contract,  of  ad- 
vances made  to  him,  not  on  account  of  that  par- 
ticular contract  exclusively,  but  on  account  of 
that  and  other  contracts,  as  a  common  fund  for 
supplies,  where  accounts  of  the  supplies,  the 
expenditures,  and  the  funds,  had  all  been 
throughout  blended  indiscriminately  by  both 
parties,  and  no  separate  portion  had  been  de- 
si^ated,  or  set  apart  for  the  contract  of  1818. 
United  States  v.Orrs  Adtn'rs.,  8  Peters,  387. 

92.  To  say  that  the  sureties  in  the  bond  should 
be  liable  for  the  whole  balance,  would  be  to  say. 
that  they  should  be  liable  for  advances  made 
under  any  other  contracts;  and  if  not  liable  for 
the  whole,  the  very  case  supposed  in  the  instruc- 
tion of  the  circuit  court,  precludes  the  possibility 
of  any  legal  separation  of  the  items  of  the  ba- 
lance. Each-  and  all  of  them  are  blended,  per 
my  et  per  tout,  as  a  common  fund.  The  case 
indeed,  in  the  principles  which  must  govern  it, 
ranges  itself  under  that  large  class  of  cases, 
where  a  party,  bound  for  the  fidelity  of  a  clerk. 
or  other  agent  of  A,  as  keeper  of  his  money  or 
accounts,  is  held  not  liable  for  acts  done  as  the 
keeper  of  the  money  or  accounts  of  A  and  B. 
And  in  the  present  suit,  there  is  no  difference 
in  point  of  law  between  the  liability  of  the  prin- 
cipal and  that  of  the  sureties  upon  the  bond.  It 
is  the  same  contract  as  to  both,  and  binds  both 
or  neither.  The  United  States  are  not,  however, 
without  remedy;  for  there  can  be  no  doubt,  that 
an  action  in  another  form  would  lie  against  the 
contractor  for  any  balance,  however  received, 
which  remained  unexpended  in  his  hands  after 
the  termination  of  the  service  for  which  the  ad- 
vances were  made.     Ibid. 

93.  The  receipts  of  the  contractor,  for  moneys 
paid  to  him  by  the  United  States,  are  prima  facie 
evidence  that  the  money  was  received  by  him 
on  account  of  the  contract ;  and  it  is  incumbent 
in  an  action  on  the  bond  given  with  sureties  for 
performance  of  the  contract,  for  the  parties  to 
show  that  the  money  was  not  paid  on  account 
of  the  contract  as  stated  in  the  receipts;  but 
they  are  not  bound  to  show  that  it  was  so  stated 
by  mistake  or  design  on  the  part  of  the  govern- 
ment and  the  contractor,  and  intended  to  be  ap- 
plicable to  some  other  contract.     Ibid. 

94.  If  a  creditor,  without  the  knowledge  and 
consent  of  the  surety,  expressly  or  tacitly  yielded, 
give  time  to  the  principal,  by  enlarging  the  cre- 
dit beyond  the  period  mentioned  in  ihe'conlract, 
the  surety  in  a  bond,  or  other  instrument,  is  dis- 
charged, both  at  law  and  in  equity.  United 
States  V.  Adm'rs.  of  Hillcgas,  3  Wash.  C.  C.  R.  70. 

95.  This  rule  is  applicable,  as  well  to  bonds 
with  collateral  condition.s.  as  to  bonds  for  the 
payment  of  money ;  and  whether  the  arrange- 
ment tends  to  the  benefit  of  the  surety  or  not : 
for  the  reason  of  the  rule  is,  that  the  contract, 
the  performance  of  which  is  guarantied  by  the 
surety,  has  been  changed  without  his  consent. 
Ibid. 

96.  Where  the  consignee  of  a  cargo  had  given 
bond  for  the  duties,  which  the  surety  was  com- 
pelled to  pay.  and  both  consignee  and  owner 
had  become  bankrupt,  the  surety  is  not  entitled 
to  a  preference  over  other  creditors  of  the  bank- 


rupt owner,  under  the  sixty-fifth  section  of  the 
collection  act,  March  2d,  1799.  ch.  128,  such 
owner  not  being  the  principal  in  the  bond  within 
the  language  of  the  act.  Cliilds  v.  Shoemakers 
Assignee^  Ifc,  1  Wash.  C.  C.  R.  494. 

97.  Where  one  of  two  sureties  in  a  joint  and 
several  bond,  given  to  the  United  States,  is  sued 
separately,  a  discharge  of  the  other  surety,  by 
the  president,  under  the  provisions  of  the  act  of 
3d  March,  1817,  cannot  be  given  in  evidence 
under  plea  of  payment.  United  States  v.  Beattie. 
Gilpin's  D.  C.  R.  97. 

98.  Where  the  secretary  of  the  treasury  re- 
leases an  insolvent  debtor,  under  the  acts  of 
congress,  upon  the  condition  of  the  assent  of  his 
sureties  to  the  release,  without  prejudice  to  their 
liability,  that  assent  must  be  by  the  parties,  if 
living,  and  if  dead,  by  their  personal  representa- 
tives. An  a.ssent  by  the  heir  of  a  surety  is  not 
sufficient.  United  States  v.  Ctishman,  2  Sumner's 
C.  C.  R.  310. 

99.  Where  sureties  bind  themselves  jointly 
and  severally  as  principals  in  a  bond,  there  is  no 
difference  as  to  their  liability  in  equity  for  the 
debt,  between  them  and  the  principal  debtor, 
for  whom  they  are  sureties.     Ibid. 

4.  Bonds  for  the  Performance  of  Official  Duties. 

100.  If  a  marshal,  before  the  dale  of  his  offi- 
cial bond,  receive,  upon  an  execution,  money 
due  to  the  United  States,  with  orders  from  the 
comptroller  to  pay  it  into  the  Bank  of  the  United 
States,  which  he  neglects  to  do,  the  sureties  in 
his  official  bond,  executed  afterwards,  are  not 
liable  therefor  upon  the  bond,  although  the 
money  remain  in  the  marshal's  hands  alter  the 
execution  of  the  bond.  United  States  v.  Giles  et 
al.,  9  Cranch,  212;  3  Cond.  Rep.  377. 

101.  A  bond  was  given  by  the  agent  of  an 
unicorporated  joint  stock  company  to  the  direct- 
ors, for  the  lime  being,  for  the  faithful  perform- 
ance of  his  duties,  &c. ;  the  directors  were  ap- 
pointed annually,  and  changed  before  a  breach 
of  the  condition  of  the  bond;  the  agent  and  his 
sureties  are  liable,  in  an  action  brought  by  the 
obligees  after  they  had  ceased  to  be  directors. 
Anderson  v.  Longden,  1  Wheat.  85 ;  3  Cond.  Rep. 
496. 

102.  The  official  bond,  given  by  a  receiver  of 
public  moneys,  does  not  extinguish  the  simple 
contiact  debt  arising  from  a  balance  of  account 
due  from  him  to  the  United  Slates;  such  bond  is 
not  given  for  the  balance  due,  it  is  a  collateral 
security  for  the  faithful  performancee  of  the 
official  duties  of  the  officer;  and  an  action  may 
be  brought  for  the  recovery  of  the  balance  on 
the  account,  and  an  action  of  debt  on  the  official 
bond  to  recover  the  penalty  from  the  securities. 
Walton  V.  United  States^  9  Wheat.  651 ;  5  Cond. 
Rep.  717. 

103.  Where  a  bond  was  given,  conditioned  for 
the  faithful  performance  of  the  duties  of  the 
office  of  deputy  collector  of  direct  taxes,  under 
an  appointment  for  eight  townships,  designatetl 
by  name,  and  the  instrument  of  appointment 
specially  referred  to,  was  afterwards  altered  by 
the  collector  and  his  deput)-,  but  without  the 
consent  of  the  sureties,  so  as  to  embrace  another 
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township-  Held  that  the  surety  was  not  respon- |  mediately  transmitted  by  mail  to  the  president 
sible  for  money  snbsequently  collected  by  the    of  the  office  at  Middietown,  who  received  them 

principal,  and  which  he  failed  to  pay  over  to  the    ""   '^-   —  -'  ""'-''-'    ''^^  ''"'^  -.f  .0^0 

obligee.     3Iiller  v.  Steivart,  9  Wheal.  680;  5 
Cond.  Rep.  727. 

104.  A  bond  given  on  the  4th  of  December, 
1813,  for  the  faithful  discharge  of  the  duties  of 
his  office,  by  a  collector  of  direct  taxes  and  in- 
ternal duties,  who  had  been  appointed  (under 
the  act  of  July  22d,  1813,  ch.  544)  by  the 
president  on  the  11th  of  November,  1813,  to 
hold  his  office  until  the  end  of  the  next  session 
of  the  senate  and  no  longer,  and  was  reappointed 
to  the  same  office,  January  24,  1814,  by  the 
president,  by  and  with  the  advice  and  con- 
sent of  the  senate,  to  hold  his  office  during  the 
pleasure  of  the  president  for  the  time  being ;  is 
restricted,  as  to  the  liability  of  the  sureties,  to 
the  duties  and  obligations  created  and  imposed 
by  the  collection  acts  passed  antecedent  to  the 
date  of  the  bond.  Umted  States  v.  Kirkpatrick 
et  al,  9  Wheat.  720 ;  5  Cond.  Rep.  733. 

105.  The  second  commission  under  an  ap- 
pointment made  by  the  president,  by  and  with 
the  advice  and  consent  of  the  senate,  and  the 
acceptance  of  the  commission  under  it  by  the 
collector,  was  a  virtual  superseding  and  sur- 
render of  the  first  commission,  and  the  liability 
of  the  sureties  did  not  extend  beyond  the  period 
of  the  first  commission.     Ibid. 

106.  In  general,  laches  are  not  imputable  to 
the  government;  'and  where  the  laws  require 
quarterly  or  other  periodical  accounts  and  settle- 
ments, a  mere  omission  to  bring  a  suit,  upon  the 
neglect  of  the  officer  or  agent  to  account,  will 
not  discharge  the  sureties  in  the  official  bond. 
Ibid. 

107.  Where  the  manager  of  a  lottery  drawn 
in  pursuance  of  an  ordinance  of  the  corporation 
of  Washington,  gave  a  bond  to  the  corporation, 
conditioned,  truly  and  impartially  to  execute  the 
duty  vested  in  him  by  the  ordinance:  Held, 
that  the  person  entitled  to  a  prize  ticket  had  no 
right  to  bring  a  suit  for  the  prize  against  the 
manager,  upon  his  bond,  in  tlie  name  of  the 
corporation,  without  its  consent.  Corporation 
of  Washington  v.  Young,  10  Wheat.  406 ;  G  Cond. 
Rep.  163. 

108.  A.  W.  M'G.  gave  a  bond  to  the  Bank  of 
the  United  States,  with  sureties,  conditioned  for 
the  faithful  performance,  of  the  duties  of  the 
office  of  cashier  of  one  of  the  offices  of  di.s- 
count  and  deposit,  during  the  term  he  should 
hold  tkit  office.  The  president  and  directors 
of  the  bank  having  discovered  that  he  had  been 
guilty  of  a  gross  breach  of  trust,  passed  a  re- 
solution at  Philadelphia,  on  the  27th  of  October, 
1820,  '■  that  A.  W.  IVrG.,  cashier,  &c.,  be,  and 
he  is  hereby  suspended  from  office,  till  the 
further  pleasure  of  the  board  be  known:"  and 
another  resolution  was  passed,  "  that  the  presi- 
dent of  the  office  at  Middietown  be  author- 
ized and  requested  to  receive  into  his  care, 
from  A.  W.  M'G.,  the  cashier,  the  cash,  bills 
discounted,  books,  papers,  and  other  property  in 
said  office,  and  to  take  such  measures  for  having 
the  duties  of  cashier  discharged,  as  he  may 
deem  e.vpedient."     These  resolutions  were  im- 


on  the  morning  of  Sunday,  the  29th  of  same 
month  :  but  did  not  communicate  them  to  the 
cashier,  nor  carry  them  into  efi'ect,  until  the 
at'ternoon  of  the  30ih,  between  four  and  five 
o'clock.  Held,  that  the  sureties  continued  liable 
for  his  defaults  until  that  time.  M'-Gill  v.  The 
Bank  of  the  United  States,  12  Wheal.  511:  6 
Cond.  Rep.  617. 

109.  On  such  a  bond,  the  recovery  against 
sureties  is  limited  to  the  penalty.     Ibid. 

110.  Partial  payments  having  been  made  by 
the  sureties,  (subject  to  all  questions.)  the  appli- 
cation of  these  payments  was  made  by  deduct- 
ing them  from  the  penalty  of  the  bond,  and 
allowing  interest  on  the  balance  thus  resulting 
from  the  commencement  of  the  suit;  there  hav- 
ing been  no  previous  demand  of_^  the  penalty,  or 
acknowledgment  that  the  whole  was  due;  but 
no  interest  was  allowed  on  the  payments.    Ibid. 

111.  Where  a  battalion  quartermaster  gave  a 
bond  to  the  United  States,  conditioned,  "  to  ex- 
pend faithfully  all  public  moneys,  and  to  account 
for  all  public  property  ;"  it  was  held,  that  he  was 
bound  to  account,  not  with  the  quartermaster- 
general,  but  with  the  treasury  department ;  and 
that  this  obligation  extended  to  public  money  as 
well  as  public  property,  and  to  money  expended 
by  him  while  acting  as  deputy  of  the  quartermas- 
ter-general; and  a  claim  for  a  credit  which  had 
never  been  presented  at  the  treasury,  was  re- 
jected. United  States  v.  Lent  et  al,  1  Paine's  C. 
C.  R.  417. 

112.  The  provision  of  the  2d  section  of  the 
act  of  3d  March,  1797,  as  to  the  admission,  in 
evidence,  of  authenticated  copies  of  bonds,  con- 
tracts, and  other  papers,  is  not  restricted  to  cases 
where  suits  are  commenced  under  the  authority 
given  by  the  first  section  of  the  act,  but  applies 
to  all  cases  where  the  evidence  is  required.    Ibid. 

113.  Where,  after  the  breach  of  the  condition 
of  a  bond  given  by  a  collector  of  the  revenue,  the 
officers  of  the  government  lake  new  bonds  from 
the  principal,  "without  the  knowledge  or  con- 
sent of  the  surety,  enlarging  the  period  of  pay- 
ment, the  surety  in  the  first  bond  is  thereby  dis- 
charged. United  States  v.  Admrs.  of  Hillegas,  3 
Wash.  C.  C.  R.  70. 

114.  A  bond  given  by  a  collector  of  the  in- 
ternal revenue,  with  sureties,  conditioned  that 
the  collector  had  accounted  and  would  account 
for  all  taxes  collected  or  to  be  collected,  is  not 
obligatory  on  the  sureties  as  to  collections  pre- 
viov^sly  made ;  and  a  perpetual  injunction  was 
granteil  against  proceedings  on  such  bonii,  ex- 
cept for  the  sums  received  by  the  collector  after 
its  execution.  Armstrong  ct  al.  \.  United  Stales, 
Peters'  C.  C.  R.  46. 

115.  A  statutory  bond  ought  to  conform,  in 
substance  at  least,  to  the  requisitions  of  the 
statute,  and  if  it  go  beyond  the  law,  it  is  void,  at 
least  so  far  as  it  docs  go  beyond  those  requisi- 
tions.    Ibid. 

116.  The  condition  of  a  bond,  that  the  officer 
shall  "well  and  truly  execute  the  duties  of  his 
office,"  includes  not  only  honesty,  but  reasonable 
skill  and  diligence.     If  the  duties  are  performed 
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negligently  and  unskilfully,  if  they  are  violated 
from  want  of  capacity  or  want  of  care,  they  can 
never  be  said  to  be  "  well  and  truly  executed."" 
Minor  v.  Mechanics^  Bank  of  Alexandria,  1  Pe- 
ters, 69. 

117.  Acts  of  fraud;  or  known  departure  from 
duty  by  the  board  of  directors  of  a  bank,  will 
not  protect  the  cashier  in  his  wrongful  compli- 
ance, nor  can  a  misapplication  of  the  funds  of 
the  bank  be  justified  by  any  vote  of  the  direc- 
tors, howevei  formal ;  and  therefore,  whenever 
done  by  the  cashier,  it  is  at  his  peril,  and  on 
the  responsibility  of  himself  and  his  sureties. 
Ibid.  72. 

118.  The  bond  of  the  cashier  must  be  con- 
strued to  cover  all  defaults  in  duty,  which  are 
annexed  to  the  office  from  time  to  time,  by  those 
who  are  authorized  to  control  the  affairs  of  the 
bank  ;  and  sureties  are  presumed  to  enter  into 
the  contract,  with  reference  to  the  rights  and 
authority  of  the  president  and  directors  under 
the  charter  and  by-laws.     Ibid.  73. 

119.  No  act  or  vote  of  the  board  of  directors 
of  a  bank,  in  violation  of  their  own  duties,  and 
in  fraud  of  the  rights  and  interests  of  the  stock- 
holders of  the  bank,  will  justify  the  cashier  of 
the  bank  in  acts  which  are  in  violation  of  the 
stipulation  in  his  official  bond,  "  well  and  truly" 
to  execute  the  duties  of  his  office.  Acts  done 
by  a  cashier,  under  the  authority  of  such  a  vote, 
or  of  a  usage  permitted  by  the  directors,  in 
violation  of  the  trusts  assumed  by  them,  are  on 
the  responsibility  of  the  cashier  and  of  his  sure- 
ties.    Ibid.  71. 

120.  A  bond  executed  by  a  public  officer,  for 
the  due  performance  of  his  official  duties  in  the 
disbursement  of  public  money,  is  to  be  governed 
by  the  laws  of  the  United  States  as  they  operate 
in  the  District  of  Columbia  :  the  accounts  of  the 
officer  being  required  to  be  settled  at  the  trea- 
sury department.  Duncan's  Heirs  v.  The  United 
States,  7  Peters,  435. 

121.  A  bond  voluntarily  given  to  the  United 
States,  and  not  prescribed  by  law,  is  a  valid  in- 
strument upon  the  parties  to  it  in  point  of  law. 
The  United  States  have,  in  their  political  capa- 
city, a  right  to  enter  into  a  contract,  or  to  take  a 
bond  in  cases  not  previously  provided  by  law. 
It  is  an  incident  to  the  general  right  of  sove- 
reignty; and  the  United  States  beii^g  a  body 
pohtic,  maj-,  within  the  sphere  of  the  constitu- 
tional powers  confided  to  it.  and  through  the 
instrumentaUty  of  the  proper  department  to 
which  those  powers  are  confided,  enter  into  con- 
tracts not  prohibited  by  law,  and  appropriate  to 
the  just  exercise  of  those  powers.  To  adopt  a 
different  principle  would  be  to  deny  the  ordinary 
rights  of  sovereignty,  not  merely  to  the  general 
government,  but  even  to  the  state  governments, 
within  the  proper  sphere  of  their  own  powersj 
unless  brought  into  operation  by  express  legisla- 
tion. A  doctrine  to  such  an  extent  is  not  known 
to  the  supreme  court  as  ever  having  been  sanc- 
tioned by  any  judicial  tribunal.  The  United 
States  V.  Tingey,  5  Peters,  115. 

122.  The  act  of  congress  of  1816,  nowhere 
declared,  that  all  other'bonds  not  taken  in  the 
prescribed  form  shall  be  utterly  void  ;  nor  does 
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such  an  implication  arise  from  any  of  the  terms 
contained  in  the  act,  nor  from  any  principles  of 
public  policy  which  it  is  designed  to  promote. 
A  bond  may,  by  mutual  mistake  or  accident, 
and  wholly  without  design,  be  taken  in  a  form 
not  prescribed  by  the  act.  It  would  be  a  very 
mischievous  interpretation  of  the  act  to  suppose, 
that  under  such  circumstances  it  was  the  in- 
tendment of  the  act  that  the  bond  should  be 
utterly  void.  Nothing  but  very  strong  ami  ex- 
press language  should  induce  a  court  of  justice 
to  adopt  such  an  interpretation.  Where  the  act 
speaks  out,  it  would  be  the  duty  of  the  court  to 
follow  it ;  where  it  is  silent,  it  is  a  sufficient 
compliance  with  the  policy  of  the  act  to  declare 
the  bond  void,  as  to  any  conditions  v.hich  are 
imposed  upon  a  party  beyond  what  the  law  re- 
quires. This  is  not  only  the  dictate  of  the  com- 
mon law,  but  of  common  sense.     Ibid. 

123.  The  discharge,  by  the  secretary  of  the 
treasury,  of  the  principal  in  a  bond  to  the  United 
States,  who  is  imprisoned  under  a  ca.  .sa.  issued 
against  him,  and  who  has  assigned  all  his 
property  for  the  u.se  of  the  United  States,  does 
not  impair  or  affect  the  rights  of  the  United 
States  to  proceed  against  sureties  for  the  amount 
due  upon  the  judgment  and  unpaid.  The  United 
States  v.Stansbury  et  al.,  1  Peters,  575. 

124.  The  claim  of  the  United  States  upon  an 
official  bond,  and  upon  all  parties  thereto,  is  not 
released  by  the  laches  of  the  officer,  to  whom 
the  assertion  of  this  claim  is  intrusted  by  law. 
Such  laches  have  no  effect  whatsoever  on  the 
rights  of  the  United  States,  as  well  against  the 
sureties  as  the  principal  in  the  bond.  Dox  v. 
The  Postmaster-General,  1  Peters,  318. 

125.  The  plaintiffs  in  error  were  sureties  in 
an  official  bond,  and  it  was  perfectly  clear,  as  to 
them,  a  judgment  could  be  rendered  beyond  the 
penalty,  to  be  discharged  on  payment  of  what  is 
due,  which  of  course  can  only  be  where  it  is  less 
than  the  penalty.  The  statute  expressl)"  requires 
that  the  surveyors  of  the  public  lands  shall  give 
bond  for  the  faithful  disbursement  of  public 
money,  and  in  this  bond  the  words  which  relate 
to  disbursement  are  omitted,  and  the  only  words 
inserted  are,  '-'that  he  shall  faithfully  discharge 
the  duties  of  his  office."  The  supreme  court  feel 
no  difficulty  in  maintaining,  that  where  the  con-, 
ditions  are  cumulative,  the  omission  of  one  con- 
dition cannot  invalidate  the  bond  so  far  as  the 
other  operates  to  bind  the  party.  Farrar  ty  Broum 
V.  The  United  States,  5  Peters,  373. 

126.  Where  the  United  States  instituted  an 
action  for  the  recovery  of  a  sum  of  money  on  a 
bond  given  with  sureties  by  a  purser  in  the  navy, 
and  the  defendants,  in  substance,  pleaded  that 
the  bond,  with  the  condition  thereto,  was  variant 
from  that  prescribed  by  law,  and  was  under 
colour  of  office  extorted  from  the  obligor  and  his 
sureties,  contrary  to  the  statute,  by  the  then 
secretary  of  the  navy,  as  the  condition  of  the 
purser's  remaining  in  office,  and  receiving  its 
emoluments,  and  the  United  States  demurred  to 
this  plea;  it  was  held,  that  the  plea  constituted 
a  good  bar  to  the  action.  The  United  States  v. 
Tingey,  5  Peters,  115. 

127.  No  officer  of  the  government  has  a  right, 
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by  colour  of  his  office,  to  require  from  any  sub- 
ordinate officer,  as  a  condition  of  his  holding  his 
office,  that  he  should  execute  a  bond  with  a  con- 
dition different  from  that  prescribed  by  law. 
That  would  be,  not  to  execute,  but  to  supersede 
the  requisites  of  the  law.  It  would  be  very  dif- 
ferent where  such  a  bond  was,  by  mistake  or 
otherwise,  voluntarily  .substituted  by  the  parties 
for  the  statute  bond,  without  any  coercion  or 
extortion  by  colour  of  office.     Ibid. 

128.  A  bond  was  given  by  the  navy  agent  at 
New  Orleans  and  his  sureties,  to  the  United 
States,  conditioned  that  he  should  faithfully  ac- 
count for  all  public  moneys  received  by  him,  &c. 
The  sureties  to  the  bond  having  been  sued  on 
the  same  after  his  insolvency  and  decease,  claim- 
ed that  the  United  States  were  bound  to  divide 
their  action,  and  take  judgment  against  each 
surety  for  his  proportion  of  the  sum  due.  accord- 
ing to  the  law  of  Louisiana:  considering  it  a 
contract  made  there,  and  to  be  governed  in  this 
respect  by  the  law  of  that  state.  Held,  That  the 
liability  of  the  sureties  must  be  governed  by  the 
rules  of  the  common  law-  the  accountability  of 
the  principal  being  at  the  city  of  Washington,  to 
the  treasury  of  the  United  States;  and  the  bond 
being  joint  and  several,  each  is  bound  for  the 
whole:  and  that  the  contribution  between  the 
sureties  is  a  matter  with  which  the  United  States 
have  no  concern.  Cox  fy  Dick  v.  The  United 
States,  6  Peters,  ]72. 

129.  The  reception  and  detention  of  an  official 
bond  b}'  the  postmaster-general,  for  a  considera- 
ble lime,  without  objection,  is  sufficient  evidence 
of  its  acceptance.  U.  S.  v.  Norvell,  Gilpin's  D. 
C.  R.  120. 

130.  The  postmaster-general  has  a  right  to 
require  a  bond  from  a  deputy  postmaster,  for 
the  faithful  performance  of  the  duties  of  his 
office,  although  such  bond  is  not  expressly,  re- 
quired by  law.  Postmaster-General  \.Rice,  Gil- 
pin's D.  C.  R.  561. 

131.  A  bond  given  by  a  paymaster  to  execute 
the  duties  of  his  office  faithfully,  the  condition 
of  which  did  not,  in  the  very  terms,  conform  to 
the  law  of  tiie  United  States,  but  which  required 
no  duties  to  be  performed,  which  were  not  in 
conformity  with  the  duties  of  his  office,  is  valid. 
United  Stales  v.  Bradley,  10  Peters.  343. 

132.  The  sureties  in  the  bond  of  a  contractor, 
given  to  secure  the  performance  of  a  contract 
for  the  supply  of  rations  for  the  troops  of  the 
United  States,  are  not  responsible  for  any  balance 
in  the  hands  of  the  contractor,  at  the  expiration 
of  yjie  contract,  of  advances  made  to  him,  not  on 
account  of  that  particular  contract  exclusively, 
but  on  account  of  that  and  other  contracts,  as  a 
common  fund  for  supplies,  where  accounts  of  the 
supplies,  the  expenditures  and  the  funds,  had  all 
been,  throughout,  blendcil  indi.-criminalidy  by 
both  parties,  and  no  sejiarate  portion  had  been 
designated  or  set  apart  for  the  contract  of  1818. 
United  Slates  v.Orr^s  Adm'r.,  10  Peters,  399. 

133.  To  say  that  the  sureties  in  the  bond 
shouki  be  lial>le  for  the  whole  balance,  would  be 
to  say,  that  they  should  be  liable  for  advances 
made  under  any  other  contracts;  and  if  not 
liable  for  the  wiiole,  (he  very  case  supposed  in 


the  instruction  precludes  the  possibility  of  any 
legal  separation  of  the  items  of  the  balance. 
Each  and  all  of  them  are  blended,  per  my  et  per 
tout,  as  a  common  fund.  The  case  indeed,  in 
the  principles  which  must  govern  it,  ranges 
itself  luider  that  large  class  of  cases  where  a 
party,  bound  for  the  fidelity  of  a  clerk  or  other 
agent  of  A.,  as  keeper  of  his  money  or  accounts, 
is  held  not  liable  for  acts  done  as  the  keeper  of 
the  money  or  accounts  of  A.  and  B.  And  in  the 
present  suit  there  is  no  difference  in  point  of  law 
between 'the  liability  of  the  principal  and  that 
of  the  sureties  upon  the  bond.  It  is  the  same 
contract  as  to  both,  and  binds  both  or  neither. 
The  United  States  are  not,  however,  without 
remedy;  for  there  can  be  no  doubt  that  an  ac- 
tion in  another  form  would  lie  against  the  con- 
tractor for  any  balance,  however  received,  which 
remained  unexpended  in  his  hands  after  the  ter- 
mination of  the  service  for  which  the  advances 
were  made.     Ibid. 

134.  In  the  case  of  the  United  States  v.  Tui- 
gey,  5  Peters,  115,  it  was  held,  that  the  United 
States,  being  a  body  politic,  as  an  incident  to 
their  general  right  of  sovereignty,  have  a  ca- 
pacity to  enter  into  contracts,  and  take  bonds  in 
cases  within  the  sphere  of  their  constitutional 
powers,  and  appropriate  to  the  ju.^t  exercise  of 
those  powers,  through  the  instrumentality  of  the 
proper  department  to  which  those  powers  are 
confided,  whenever  such  contracts  or  bonds  are 
not  prohibited  by  law;  although  the  making  of 
such  contracts,  or  taking  such  bonds,  may  not 
have  been  prescribed  by  any  pre-existing  legis- 
lative act.  From  the  doctrine  here  stated,  the 
supreme  court  have  not  the  slightest  inclination 
to  depart;  on  the  contrary,  from  farther  reflec- 
tion, the}'  are  satisfied  that  it  is  founded  upon 
the  soundest  principles  of  law,  and  the  just  in- 
terpretation of  the  constitution.  The  United 
Slates  V.Bradley,  10  Peters,  343. 

135.  A  vohnitary  bond,  taken  by  authority  of 
the  proper  officers  of  the  treasury  department, 
to  whom  the  disbursement  of  public  money  is 
intrusted,  to  secure  the  fidelity  in  official  duties 
of  a  receiver  or  an  agent  for  disbursing  of  public 
moneys,  is  a  binding  contract  between  hirn  and 
his  sureties,  and  the  United  States;  although 
such  bond  may  not  be  prescribed  or  required  by 
any  positive  law.  The  right  to  take  such  a  bond 
is  an  incident  to  the  duties  belonging  to  such  a 
department;  and  the  United  States  being  au- 
thorized in  a  political  capacity  to  take  it,  there 
is  no  objection  to  its  validity  in  a  moral  or  legal 
sense.     Ibid. 

5.  Payment  and  Satit^faction  of  Bonds. 

136.  To  authorize  presumption  of  payment 
of  a  bond,  twenty  years  must  have  elapsed,  ex- 
clusive of  the  disability  of  the  holder  to  sue  for 
the  same.  Dunlop  c^  to.  v.  Bull,  2  Cranch,  180: 
1  Cond.  Rep.  383. 

137.  The  principle  upon  which  the  presump- 
tion of  payment  arises  from  the  lapse  of  time,  is 
a  reasonable  principle,  anti  may  be  rebutted  by 
any  facts  which  destroy  the  reason  of  the  rule. 
Ibid. 

138.  There  is  no  presumption  of  payment  of 
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a  bond  held  by  an  alien  enemy  during  a  war. 
But  it  is  not  so  clear  that,  upon  a  bond  dated  in 
1773,  and  on  which  suit  was  not  brought  until 
1802,  the  same  length  of  time  after  the  removal 
of  the  disability  is  necessary  to  raise  the  pre- 
sumption of  payment,  and  would  be  required,  if 
the  bond  had  borne  date  at  the  time  of  such  re- 
moval.    Ibid. 

139.  A  lapse  of  twenty  years,  without  the 
payment  of  interest,  raises  a  presumption  of 
payment ;  if  a  shorter  period  is  relied  on,  the 
presumption  should  be  corroborated  by  circum- 
stances. Goldhawk,  Ezh-.  Ifc.  v.  Duane,  2  Wash. 
C.  C.  R.  323. 

6.  Alterations  of  Bonds. 

140.  If  a  bond  be  executed  by  O.,  as  surety 
for  S.,  to  obtain  an  appeal  fiom  the  judgment  of 
a  justice  of  the  peace,  and  the  bond  is  rejected 
by  the  justice,  and  afterwards,  without  the  know- 
ledge of  O.;  the  name  of  W.  be  interlined  as  an 
obligor,  who  executes  the  bond,  and  the  justice 
then  accepts  it,  it  is  void  as  to  0.  O^Ncalc  v. 
Long,  4  Cranch,  60;  2  Cond.  Rep.  24. 

141.  The  name  of  an  obligor  may  be  erajed 
from  a  bond,  and  a  new  obligor  be  inserted,  by 
consent  of  all  the  parties,  without  making  the 
bond  void  ;  such  consent  may  be  proved  by  parol 
evidence,  and  it  is  immaterial  whether  the  con- 
sent be  given  before  or  after  the  e.xecution  of  the 
bond.     Speake  et  al.  v.  The  U.  S.,  9  Cranch,  28; 

3  Cond.  Rep.  244. 

142.  A  bond  is  not  avoided  by  the  seals  being 
torn  off,  fraudulently  or  innocently,  by  the  obli- 
gor, but  may  be  declared  on,  as  a  subsisting 
bond.     Cutfs  v.  U.  S.,  1  Gallis.  C.  C.  R.  69. 

143.  If  an  obligee  tear  off  the  seal,  or  cancel 
a  bond  in  consequence  of  fraud  and  imposition 
practised  by  the  obligor,  he  may  declare  on  such 
mutilated  bond  as  the  deed  of  llie  partj',  and  set 
forth  the  special  facts  in  the  profert.  U.  S.  v. 
Spalding,  2  Mason's  C.  C.  R.  478. 

144.  A  court  of  law  has  concurrent  jurisdic- 
tion with  a  court  of  equity,  to  sustain  a  suit  to 
enforce  a  bond  cancelled  by  the  obligor  in  con- 
sequence of  fraud  practised  by  the  obligee. 
Ibid. 

145.  An  alteration  in  a  bond,  made  by  one  of  ■ 
the  clerks  of  the  custom-house,  after  its  execu- 
tion, for  the  purpose  of  rectifying  it,  but  which 
did  not  affect  its  construction,  was  held  to  be 
the  act  of  a  stranger,  and  immaterial,  and  not  to 
avoid  the  bond.  The  U.  S.  v.  Hatch,  1  Paine's 
C.  C.  R.  336. 

146.  An  interlineation  had  been  made  in  a 
bond  after  its  execution,  without  the  knowledge 
of  the  surety,  by  which  additional  duties  were 
to  be  performed  by  the  principal;  the  surety 
could  not  be  held  responsible  for  those  duties 
stated  in  the  bond  before  the  interlineation,  and 
the  bond  was  entirely  void.     Miller  v.  Stewart, 

4  Wash.  C.  C.  R.  26. 

7.  Bonds  delivered  as  an  Escrow. 

147.  A  bond  may  be  delivered  as  an  escrow 
by  the  surety  to  the  principal  obligor.  Pawling 
ct  al.v.  The  U.  S.,  4  Cranch,  219;  2  Cond.  Rep.  92'. 

148.  The  bond,  upon  its  face,  purports  to  be 


delivered  absolutely  :  and  it  is  not  to  be  doubted 
the  obligees  would  be  more  secure  against  fraud, 
if  the  evidence  that  the  writing  was  delivered 
as  an  escrow  appeared  upon  the  face,  than  by 
admitting  parol  testimony  of  that  fact.  But  the 
law  is  settled  otherwise,  and  it  is  not  to  be  tlis- 
turbed  by  the  supreme  court.     Ibid. 

149.  If  one  of  the  obligors,  at  the  time  of 
executing  the  bond,  in  the  presence  of  some  of 
the  other  obligors,  says,  "  we  acknowledge  this 
instrument,  but  others  are  to  sign  it,"  this  is  evi- 
dence from  which  the  jury  may  infer  a  delivery 
as  an  escrow  by  all  the  obligors  who  were  then 
present.     Ibid. 
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1.  General  Principles. 

1.  The  holder  of  a  bottomry  bond  cannot 
claim  in  a  court  of  prize.  The  Mary  ;  Stafford, 
Master,  9  Cranch,  126;  3  Cond.  Rep.  306. 

2.  An  hypothecation  of  a  ship  by  the  master 
is  invalid,  unless  it  is  shown  by  the  creditor  that 
the  advances  were  necessary  to  effectuate  the 
objects  of  the  voyage,  or  the  safety  of  the  ship  ; 
and  that  the  supplies  thus  necessary,  could  not 
be  procured  upon  the  owner's  credit,  or  with  his 
funds,  at  the  place.  The  Aurora,  1  Wheat.  96 ; 
3  Cond.  Rep.  501. 

3.  A  bottomry  bond,  given  to  pay  off  a  forrner 
bottomry  bond,  must  stand  or  fall  with  the  first 
hypothecation;  and  the  subsequent  lenders  can 
claim  only  upon  the  same  ground  with  the  former 
lenders,  of  whom  they  are  virtually  the  as- 
signees.    Ibid. 

4.  The  master  of  the  ship  is  the  confidential 
servant  or  agent  of  the  owners,  and  they  are 
bound  to  the  performance  of  all  lawful  contracts 
made  by  him  relative  to  the  usual  employment 
of  the  ship,  and  the  repairs,  and  other  necessa- 
ries furnished  for  her  use.  But  the  authority 
of  the  master  is  limited  to  objects  connected 
with  the  vo3^age ;  and  if  he  transcends  his  au- 
thority, his  acts  become,  in  legal  contemplation, 
nullities.     Ibid. 

5.  It  is  incumbent  on  a  creditor,  who  claims 
under  an  hypothecation,  to  prove  the  actual  ex- 
istence of  the  necessity  for  those  things  which 
g-ave  rise  to  his  demand;  and  if  from  his  own 
showing,  or  otherwise,  it  appears  he  had  funds 
in  his  hands  of  the  owners,  which  might  have 
been  applied  to  the  demand,  and  that  he  has 
neglected  or  refused  so  to  do.  he  must  fail  in  hi? 
claim.  If  various  demands  are  mixed  up  in  a 
bond,  some  of  which  would  sustain  the  hypothe- 
cation, and  some  not,  it  is  his  duty  to  exhibit 
them  to  the  court,  that  they  may  be  separately 
weighed  and  considered.     Ibid. 

6.  A  bona  fide  creditor,  who  advances  his 
money  to  relieve  a  ship  from  an  actual  arrest,  on 
account  of  debts  which  are  a  lien  upon  her,  may 
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stipulate  for  a  bottomry  interest,  and  the  neces- 
sity will,  justify  the  master,  who  has  no  other 
sufficient  funds  or  credit,  in  giving  it.  But  a 
mere  threat  to  arrest  the  ship  for  a  pre-existing 
debt,  would  not  be  a  sufficient  necessity  to  jus- 
tify the  master  in  executing  an  hypothecation. 
Ibkl. 

7.  If  the  obligee  of  a  bottomry  bond  suffers 
the  ship  to  make  several  voyages,  without  as- 
serting his  lieu,  and  executions  are  levied  upon 
the  ship  by  other  creditors,  the  obligee  loses  his 
lien  on  the  ship.  Blaine  v.  Ship  Charles  Carter, 
4  Cranch,  328;  2  Cond.  Rep.  127. 

8.  A  bottomry  bond  made  by  the  master,  vests 
no  absolute,  indefeasible  interest  in  the  ship 
upon  which  it  is  founded ;  but  gives  a  claim 
upon  her  which  may  be  enforced  whh  all  the 
expedition  and  efficiency  of  the  admiralty  pro- 
cess.    Ibid. 

9.  In  case  of  a  bottomry  bond  executed  by  an 
owner,  at  his  own  place  of  residence,  the  same 
reason  does  not  exist  for  giving  an  implied  ad- 
miralty claim  upon  the  bottomry  ;  for  it  is  in  his 
own  power  to  execute  an  express  transfer  or 
mortgage.     Ibid. 

10.  VVhere  proceedings  were  commenced  in 
the  admiralty,  on  bottomry  bonds  given  by  the 
master,  and  by  the  owner,  on  a  ship,  anterior  to 
several  voyages  made  by  the  ship,  and  execu- 
tions had  been  levied  on  the  ship  for  other  debts 
due  by  the  owner,  before  the  warrant  from  the 
admiralty  on  the  bottomry  bonds  was  served, 
the  court  said:  "Had  the  warrant  of  the  admi- 
ralty been  first  served  upon  the  ship,  there  might 
be  some  ground  to  contend  that  the  supreme 
court  ought  not  to  divest  that  possession  in  fa- 
vour of  executions  served  at  a  subsequent  day, 
at  least  to  the  prejudice  of  the  bond  given  by 
the  master.  But  this  will  not  be  allowed  against 
executions  levied  before  the  service  of  the 
warrant.  The  owners  of  the  ship  had  lost  the 
possession,  upon  which  alone  the  warrant  of  the 
admiralty  could  operate,  after  losing  the  prefer- 
ence.    Ibid. 

11.  It  is  not  necessary  that  a  respondentia 
loan  should  be  made  before  the  departure  of 
the  ship  on  the  voyage;  nor  that  the  money 
loaned  should  be  employed  in  the  outfit  of  the 
vessel,  or  invested  in  the  goods  on  which  the 

.risk  is  run.  Conard  v.  The  Atlantic  Ins.  Co..  1 
Peters,  436. 

12.  It  matters  not  at  what  time  the  loan  is 
made,  nor  upon  what  goods  the  risk  is  taken. 
If  the  risk  of  the  voyage  be  substantially  and 
really  taken  ;  if  the  transaction  be  not  a  device 
to  cover  usury,  gamini:,  or  fraud;  if  the  ad- 
vance be  in  gooil  faith,  for  a  maritime  premium, 
it  is  no  objection  to  it,  that  it  was  made  after 
the  voyage  was  commenced,  nor  that  the  money 
was  appropriated  to  purjwses  wholly  uncon- 
nected with  the  voyage.     Ihid.  437. 

13.  The  lender  on  respondentia  is  not  pre- 
sumed to  lend  on  the  faith  of  any  particular  ap- 
propriation of  the  money;  and  if  it  were  other- 
wise, his  security  could  not  be  avoided  by  any 
misapplication  of  the  fund,  where  the  risk 
.vas  run.  bona  fide,  upon  other  goods;   and  it 


was  not  a  mere  contract  of  wager  and  hazard. 
Ibid. 

14.  On  an  appeal  from  the  decree  of  the 
circuit  court  of  iVIaryland,  on  a  libel  on  a  bot- 
tomry bond,  originally  filed  in  the  district  court, 
it  appeared  that  commissioners  appointed  by  the 
circuit  court  had  reported  that  a  certain  sum, 
being  a  part  of  the  amount  of  the  bond,  was 
absolutely  necessary  for  the  ship,  as  expenses 
and  repairs  in  the  common  course  of  her  em- 
ployment. No  exception  was  taken  to  this  re- 
port by  either  party  in  the  circuit  court,  and  it 
was  accordingly  confirmed  by  that  court.  The 
report  is  not  open  for  revision  in  the  supreme 
court,  there  being  nothing  on  its  face  impeach- 
ing its  correctness.     JVte  Virgin,  8  Peters.  .538. 

15.  It  is  no  objection  to  a  bottomry  bond, 
that  it  was  taken  for  a  larger  amount  ihan  that 
which  could  be  properly  the  subject  of  such  a 
loan  ;  for  a  bottomry  bond  may  be  gooil  in  part, 
ami  bad  in  part ;  and  it  will  be  upheld  by  courts 
of  admiralty,  as  a  lien  to  the  extent  to  which  it 
is  valid :  as  such  courts,  in  the  exercise  of  their 
jurisdiction,  are  not  governed  by  the  strict  rules 
of  the  common  law,  but  act  upon  enlarged  prin- 
ciples of  equity.     Ibid. 

16.  It  is  notorious,  that  in  foreign  countries, 
supplies  and  advances  for  repairs  and  necessary 
expenditures  of  the  ship,  constitute,  by  the 
general  maritime  law,  a  valid  lien  on  the  ship; 
a  lien  which  might  be  enforced  in  rem  in  our 
courts  of  admiralty,  even  if  the  bottomry  bond 
were,  as  it  certainly  is  not,  void  in  toto.     Ihid. 

17.  An  objection  was  taken  to  the  bond,  that 
the  supplies  and  advances  might  have  been  ob- 
tained on  the  personal  credit  of  the  owners  of 
the  ship,  without  an  hypothecation.  Held,  that 
the  necessity  of  the  supplies  and  advances 
being  once  made  out,  it  is  incumbent  upon  the 
owners,  who  assert  that  they  could  have  been 
obtained  upon  their  personal  credit,  to  establish 
that  fact  by  competent  proofs,  unless  it  is  ap- 
parent from  the  circumstances  of  the  case.    Ibid. 

18.  It  was  objected  that  the  supplies  and  re- 
pairs were,  in  the  first  instance,  made  on  the 
personal  cretiit  of  the  master  of  the  ship,  and, 
therefore  couki  not  be  afterwards  made  a  lien 
on  the  ship.  Held,  that  the  lender  on  the  bot- 
tomry bond  misht  well  trust  the  credit  of  the 
master  as  auxiliary  to  his  security:  and  the  fact 
that  the  master  ordered  the  supplies  ynd  repairs 
before  the  bottomry  was  given,  ca.i  have  no 
legal  efl"ect  to  defeat  the  security,  if  they  were 
ordered  by  the  master,  upon  the  faitu.  and  with 
the  intention  that  a  bottomry  bond  should  be 
ultimately  civen  to  secure  the  payment  of  them. 
In  cases  of  this  sort,  the  bottomry  bond  is,  in 
practice,  onlinarily  given  after  the  whole  sup- 
.plies  and  repairs  have  been  furni-shed  ;  for  the 
plain  reason,  that  the  advances  required  can 
rarely  be  ascertained  with  exactness  until  that 
period.     Ihid. 

19.  It  was  objected,  that  the  advances  were 
for  a  voyage  not  authorized  by  the  owners ;  that 
the  original  orders  were  for  the  master  to  get  a 
freight  for  Baltimore  or  New  York,  and  if  he 
could   not,  then  to  proceed   to  New  Orleaus; 
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whereas  the  master  broke  up  his  voyage,  and 
without  any  freight  returned  to  Baltimore.  By 
the  court: — It  may  be  admitted,  that  if  a  bot- 
tomry lender,  in  fraud  of  the  owners,  and  by 
connivance  with  the  master  for  improper  pur- 
poses, advances  his  money  on  a  new  voyage,  not 
authorized  by  the  instructions  of  the  owner,  his 
bottomry  bond  maybe  set  aside  as  invalid.  But 
there  is  no  pretence  to  say.  that  if  the  master 
does  deviate  from  his  instructions,  without  any 
participation  or  co-operation,  or  fraudulent  in- 
tent of  the  bottomry  lender,  the  latter  is  to  lose 
his  security  for  his  advances,  bona  fide  made  for 
the  relief  of  the  ship's  necessities.     Ibid. 

20.  Graf,  one  of  the  owners,  had  the  ship  de- 
livered up  to  him  upon  an  appraisement,  at  the 
value  of  eighteen  hundred  dollars,  and  he  gave 
a  stipulation  according  to  the  course  of  admi- 
ralty proceedings,  to  refund  that  value,  together 
with  damages,  interest  and  costs,  to  the  court. 
He  is  not  at  liberty  now  to  insist  that  the  ship  is 
of  less  than  that  value  in  his  hands,  or  that  he 
has  discharged  other  liens,  diminishing  the  value 
for  which  the  owners  were  personally  liable,  in 
solido.  in  the  first  instance.     Ibid. 

21.  To  the  extent  of  the  appraised  value  of 
the  ship  delivered  upon  the  stipulation,  the 
owners  are  clearly  liable  ;  for  she  was  pledged 
for  the  redemption  of  the  debt,  and  they  caimot 
take  the  fund,  e.vcept  cum  onere.  But  beyond 
this,  there  is  no  personal  obligation  upon  the 
owners.     Ibid. 

22.  In  this  case,  the  value  of  the  .ship,  the 
only  fund  out  of  which  payment  can  be  made, 
fell  far  short  of  a  full  payment  of  the  amount 
due  upon  the  bottomry  bond.  The  court  said. 
This  is  the  misfortune  of  the  lender,  and  not  the 
fault  of  the  owners.  They  are  not  to  be  made 
personally  responsible  for  the  act  of  the  master, 
because  the  fund  has  turned  out  to  be  inade- 
quate ;  since,  by  our  law,  he  had  no  authority 
by  a  bottomry  bond  to  pledge  the  ship,  and  also 
the  personal  responsibility  of  the  owners.  The 
consequence  is.  that  the  loss,  beyond  the  amount 
of  the  fund  pledged,  must  be  born  by  the  libel- 
lant.     Ibid. 

23.  No  lien  upon  enemy's  property  by  way 
of  pledge,  or  hypothecation,  or  for  advances 
made  by  the  consignee  to  the  consignor,  or  in 
virtue  of  a  general  balance  of  account  due  to  the 
consignee  as  a  factor,  is  sufiiclent  to  defeat  the 
right  of  the  captors  in  a  prize  court,  unless  in 
very  particular  cases,  where  the  lien  is  imposed 
by  a  general  law  of  the  mercantile  world,  in- 
dependent of  any  contract  between  the  parties. 
The  Frances;  Irvin^s  Claim,  8  Cranch,  418;  3 
Cond.  Rep.  189. 

24.  A  libel  was  filed  in  the  district  court  of 
Pennsylvaniaon  an  hypothecation  bond,  executed 
by  the  former  master  of  the  vessel  at  Calcutta, 
the  Aurora  being  about  to  proceed  to  Philadel- 
phia. The  captain  chartered  the  vessel  to  the 
libellant,  for  the  voyage  to  Philadelphia,  under 
another  master,  and"  at"  the  same  time  e.vecuted 


and  part  for  repairs  of  the  vessel  to  be  made  at 
Calcutta.  The  circuit  court  of  Pennsylvania 
held,  that  the  payment  of  the  hypothecation 
given  at  Port  Jackson,  is  not  a  valid  considera- 
tion for  the  bond  e.vecuted  at  Calcutta,  as  there 
was  no  proof  of  the  necessity  for  executing  it. 
Walden  v.  Chamberlain,  3  Wash.  C.  C.  R.  290. 

25.  The  obligee  in  a  bottomry  bond  ought 
always  to  prove  the  necessity  for  the  advances, 
and  that  they  were  made  on  the  credit  of  the 
vessel,  is  never  to  be  presumed.  If  the  master 
has,  or  can  command  other  funds,  he  has  no  au- 
thority to  subject  the  property  of  the  owner  to 
the  payment  of  a  premium  beyond  legal  interest. 
Ibid. 

26.  There  was  another  conclusive  objection  to 
the  validity  of  this  bond,  which  was,  that  before 
the  advance  was  made,  and  the  bond  given,  the 
master  had  resigned  his  command  of  the  vessel, 
and  another  master,  appointed  by  the  libellant, 
had  succeeded  to  it.     Ibid. 

27.  The  master  of  an  American  vessel  in  an 
enemy's  country,  may  hypothecate  the  vessel 
for  money  advanced  to  return  to  the  United 
States  as  a  cartel,  though  the  original  voyage 
was  broken  up  by  the  capture,  and  the  compul- 
sory sale  of  the  cargo.  Crawford  v.  The  IVd- 
liam  Penn,  3  Wash.  C.  C.  R.  484. 

28.  In  a  respondentia  bond  for  ten  thousand 
dollars,  on  goods  on  board  of  the  brig  S.,  from 
Boston  to  St.  Petersburg  and  back,  there  was  a 
clause  that  the  brig  was  to  have  on  board,  on 
both  passages,  the  amount  lent  in  goods.  There 
was  also  a  memorandum  executed  at  the  same 
time,  but  not  referred  to  in  the  bond,  that  the 
bills  of  lading  should  be  endorsed  to  the  lenders 
as  collateral  security.  The  brig  was  lost  on  the 
return  voyage,  having  goods  on  board  to  the 
value  of  nine  thousand  dollars  only.  The  lenders 
sued  upon  the  bond  and  claimed  payment  of  the 
ten  thousand  dollars,  because  the  lull  amount  of 
goods  was  not  on  board,  and  because  the  bills 
of  lading  were  not  endorsed  to  the  lenders.  It 
was  held,  that  these  acts  were  not  conditions 
precedent,  the  omission  of  which  was  sufficient 
to  justify  a  recovery  in  toto:  but  the  lenders 
were  entitled  to  recover  the  difference  in  amount 
between  the  sum  lent  and  the  sum  on  board  at 
the  time  of  the  loss.  Franklin  Ins.  Co.  v.  Lord, 
4  ]Vla.ion's  C.  C.  R.  248. 

29.  If  a  wharfinger  has  made  an  express  per- 
sonal contract  with  the  ship-owner,  the  court 
will  not  give  him  a  priority  claim  over  a  bot- 
tomry interest  which  had  previously  attached  to 
the  ship.  Ex  parte  Lewis,  2  Gallis.  C.  C.  R. 
483. 

30.  A  bottomry  bond  can  be  entered  into  by 
the  ship-master  only  under  circumstances  of 
great  distress,  and  when  he  has  no  other  means 
of  repairing  the  ship.  The  Ship  Mary,  Bee's 
Adm.  Decis.  120. 

31.  The  captain  of  a  vessel  is  not  permitted 
to  hypothecate  the  vessel  for  money  taken  up  iii 
a  foreign  port,  if  his  owners  have  a  representa- 


the  bond,  part  of  the  consideration  of  which,  !  tive  or  correspondent  there,  who  will  advance 
was  to  obtain  funds  for  the  payment  of  an  hy-  i  what  is  necessary;  or  if  the  sanie  can  be  pro- 
pothecation  of  the  vessel  at  Port  Jackson,  (of  the  '  cured  by  other  means.  The  Golden  Rose,  Bee's 
necessity  of  executing  which  there  was  no  proof,)  |  Adm.  Decis.  131. 
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32.  A  bottomry  bond  can  be  entered  into  by 
the  master  only  under  circumstances  of  great 
distress,  and  when  he  has  no  other  means  of  re- 
pairing. Hypothecation  cannot  be  made  to  a 
consignee.  Judge  Hopki7ison,  in  the  admiralty 
court  of  Pennsylvania,  in  1785.  in  the  case  of 
Leibart  et  al.  v.  The  Ship  Emperor. 

33.  The  plaintiffs  insured  twelve  thousand 
dollars  on  the  Anna  Maria,  from  Cadiz  to  Ant- 
werp, by  a  valued  policy:  and  the  vessel  having 
put  into  Gibraltar  in  distress,  the  captain  exe- 
cuted, a  few  days  before  the  date  of  the  policy, 
a  bottomry  bond  for  repairs.  The  circuit  court 
of  Pennsylvania  held,  that  a  deduction  of  the 
amount  of  the  bond  should  be  made  from  the 
real  value  of  the  vessel,  as  found  by  the  jury. 
Il'atsoii  V.  The  Ins.  Co.  of  North  America,  3 
Wash.  C.  C.  R.  1. 

34.  The  owner  as  well  as  the  master  of  a 
vessel  may  pledge  her  by  bottomry  in  a  foreign 
port.     The  Sloop  Mary,  1  Paine's  C.  C.  R.  671. 

35.  The  master  of  a  vessel,  in  a  foreign  port, 
acting  in  the  character  of  agent,  is  limited  in 
his  power,  and  can  only  pledge  the  vessel  in 
case  of  necessity  :  but  the  owner,  having  an  ab- 
solute control  over  his  property,  may  pledge  her 
for  money  to  purchase  a  cargo,  and  thereby 
create  an  admiralty  lien.     Ibid. 

36.  If  the  property  of  a  shipper  be  taken  and 
sold  for  the  ship's  necessities,  and  to  enable  her 
to  perform  the  voyage,  the  party  has  a  right  of 
contribution  over  against  the  other  shippers,  and 
his  remedy  is  not  confined  to  the  ship-owner. 
A  bottomry  bond  may  be  good  in  part,  and  bad 
in  part,  and  will  be  sustained  by  the  court  so  far 
as  it  is  good.  Ship  Packet,  3  Mason's  C.  C.  R. 
255. 

37.  In  case  of  necessary  repairs,  the  master 
may  sell  part  of  the  cargo,  or  hypothecate  it. 
If  he  has  specie  on  board,  belonging  to  shippers, 
not  the  owners  of  the  vessel,  he  is  not  bound  to 
apply  ic  to  the  ship's  necessities,  before  borrow- 
ing on  bottomry,  at  least  if  it  is  not  equal  to  the 
amount  of  repairs  :  but  the  law  invests  him  with 
a  large  discretion  on  the  subject.  If  he  has  suf- 
ficient money  of  the  owners  of  the  vessel,  he 
cannot  borrow  on  bottomry  j  so,  it  seems,  if  he 
has  specie  of  his  own  on  board.     Ibid. 

38.  When  freight  is  pledged  in  a  bottomry 
.bond,  it  means  the  freight  of  the  whole  voyage, 

and  not  the  freight  for  that  part  of  the  voyage 
unperformed  at  the  time  of  giving  the  bottomry 
bond.  The  Schooner  Zephyr.  3  Mason's  C.  C.  R. 
341. 

39.  When  a  bottomry  bond  was  given,  payable 
withm  five  days  after  the  arrival  of  the  vessel  at 
Boston,  and  a  bill  of  exchange  was  drawn  for 
the  amount  loaned,  at  the  same  time,  payable 
in  London,  and  the  agreement  was,  that  if  the 
bill  was  paid,  the  bottomry  bond  should  be  void. 
at  the  option  of  the  borrower,  and  the  borrower 
does  not  elect  to  pay  the  bill,  the  lender  cannot, 
in  a  suit  on  the  bottomry  bond,  recover  the  ex- 
change between  Boston  and  London,  but  must 
receive  the  amount  of  his  bottomry  bond.    Ibid. 

40.  A  vessel  was  insured  from  Messina  to 
Boston.  She  mgt  with  dL^asters  in  the  course  of 
her  voyage,  put  into  Lisbon  for  rejiairs,  and  they 


were  made,  exceeding  half  her  value.  A  bot- 
tomry bond  was  given  for  the  amount.  She  pro- 
ceeded on  her  voyage,  and  safely  arrived.  Four 
days  before  her  arrival,  the  owner  abandoned, 
not  having  previous  information.  Subsequently, 
the  vessel  was  sold  under  the  bottomry  bond. 
Held,  that  the  loss  was  not  total  at  the  time 
of  the  abandonment,  and  that  the  plaintiff 
could  not  recover  for  a  total  loss.  Held,  also, 
that  the  underwriter  was  entitled  to  have  the 
usual  deduction  on  repairs  of  one-third,  new  for 
old,  as  the  .sale  of  the  vessel  was  by  default  of 
the  owner.  Humphreys  v.  Union  Ins.  Co.,  3 
Mason's  C.  C.  R.  429. 

41.  Marine  interest  is  also  requisite  to  a  bot- 
tomry loan ;  but  if  not  expressed  in  the  bond,  it 
will  be  presumed  to  have  been  included  with 
the  principal.  The  Sloop  Blary,  1  Paine's  C.  C. 
R.  671. 

42.  The  risk  of  the  lender,  and  his  right  to 
repayment  only  on  the  safe  arrival  of  the  vessel, 
constitute  the  essential  difference  between  a 
bottomry  and  a  simple  loan.     Ibid. 

43.  The  master  may  hypothecate  vessel  and 
freight,  in  a  foreign  port,  for  advances  necessary 
for  repairing  and  provisioning  the  vessel,  if  such 
advances  cannot  be  procured  on  the  credit  of  the 
owner.  Murray  v.  Lazarus,  1  Paine's  C.  C.  R. 
572. 

44.  To  make  an  hypothecation  bond,  executed 
by  the  master  of  a  vessel,  valid,  the  necessity 
of  raising  the  funds  advanced  upon  it,  by  such 
means,  must  be  shown.  The  Ship  Lavinia  v. 
Barclay,  1  Wash.  C.  C.  R.  49. 

45.  If  one  of  the  owners  of  the  vessel  reside 
at  the  port  where  the  bond  is  given,  it  is  not 
good.     Ibid. 

46.  The  consignee  of  a  vessel  is  bound  to  ad- 
vance the  freight  for  the  supply  of  the  necessities 
of  the  voyage,  to  be  so  applied  by  the  master. 
Ibid. 

47.  While  the  freight  is  in  the  hands  of  the 
consignee,  he  cannot  advance  money  to  the 
master  on  marine  interest,  unless  he  has  been 
directed  by  the  consignor  to  appropriate  the 
freight  to  another  purpose.     Ibid. 

48.  The  master  of  a  vessel,  from  the  necessity 
of  the  case,  may  bind  his  money  for  repairs,  un- 
less it  appear  that  some  other  person  has  au- 
thority to  manage  the  concern,  in  the  particular 
instance,  and  that  this  was  known  to  the  credi- 
tor.    Phillips  V.  Ledley,  1  Wash.  C.  C.  R.  226. 

49.  The  rnorlgagee  of  a  vessel,  before  posses- 
sion delivered,  is  not  responsible  for  repairs  made 
by  the  mortgagor;  nor  is  he  entitled  to  the  earn- 
ings of  the  vessel.     Ibid. 

50.  An  instrument,  claimed  to  be  an  hypothe- 
cation of  a  vessel,  is  not  such,  if  it  was  given  to 
the  consignee,  when  he  had  funds  in  his  hands 
to  secure  the  advances  made  by  him  for  the 
vessel.  Hurry  v.  The  Ship  John  and  Alice  ct  al., 
1  Wash.  C.  C.  R.  293. 

51.  A  consignee,  under  such  circumstances, 
caiuiot  enter  into  a  maritime  contract  with  the 
master  of  the  vessel,  so  as  to  bind  him  to  pay 
marine  interest.     Ibid. 

52.  The  cargo  and  freight  is  subject  to  the 
payment   of  extraordinary   demands   for    com- 
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pleting  the  voyage;  and  the  consignee  takes 
these  funds  cum  onere ;  and  under  an  implied 
engagement  to  make  the  necessary  advances. 
Ibid. 

53.  The  master,  being  also  owner  of  the  vessel, 
may  give  a  specific  lien  on  her,  for  securing  ad- 
vances made  for  any  purpose  ;  but  if  this  is  not 
given  by  virtue  of  his  authority  as  a  master,  it 
will  not  be  marine  hypothecation.     Ibid. 

54.  The  master  cannot  hypothecate  for  a  pre- 
existing debt,  but  only  for  advances  for  a  purpose 
necessary  to  enable  him  to  complete  his  voyage, 
made  at  the  time  the  necessity  existed.     Ibid. 

55.  In  the  district  court  of  Pennsylvania  it 
was  held,  that  to  make  an  hypothecation  by  the 
master  a  valid  contract,  it  is  essential.  1.  That 
it  should  be  absolutely  necessary  for  the  safety 
of  the  ship,  and  to  enable  her  to  proceed  on  her 
voyage,  and  not  for  any  other  debt  or  demand, 
either  pre-existent  or  co-existent,  for  other  pur- 
poses or  on  other  accounts,  or  even  for  similar 
supplies  on  other  voyages.  2.  It  must  be  made 
in  a  strange  port,  and  not  in  the  port  where  the 
owners  reside,  and  its  reasonableness  and  neces- 
sity should  be  shown.  3.  It  must  be  where  none 
of  the  owners  are  present,  and  where  the  master 
has  no  goods,  or  not  a  sufficiency,  either  belong- 
ing to  his  owners  or  himself;  for  he  may  pledge 
the  goods  and  freight  as  well  as  the  ship,  or  he 
may  sell  a  part  of  the  cargo  to  repair  the  ship. 
4.  It  is  essential  that  no  other  means  of  procur- 
ing funds,  at  the  place  required,  should  exist. 
Of  course,  if  the  owners  have  agents  or  con- 
signees, who  have  either  funds  or  property  to 
furnish,  or  are  bound  to  aiford  means  on  the  per- 
sonal credit  of  the  owners,  this  power  in  the 
captain  is  excluded.  5.  The  sum  loaned  must 
be  at  risk,  and  there  must  not  be  a  personal  re- 
sponsibility ;  that  is.  the  money  must  be  advanced 
on  the  faith  of  the  ship,  and  at  the  sole  risk  of 
her  loss  or  safety.  Rucher  et  al.  v.  Conyngham, 
2  Adm.  Decis.  295. 

56.  In  the  same  case  it  was  decided,  that  an 
hypothecation  bond  must  not  be  diverted  from 
its  original  use  to  the  purpose  of  securing  en- 
gagements, not  at  first  founded  merely  on  the 
credit  of  the  ship,  but  for  advances  made  on  the 
personal  credit  of  the  owner,  either  voluntarily 
by  their  consignee,  agent,  or  friend,  or  at  their, 
request ;  nor  can  it  be  given  as  a  double  secu- 
rity, running  along  with,  and  in  aid  of  a  personal 
responsibility.  Also,  that  in  general,  a  consignee 
cannot  take  a  bottomry  bond  from  the  master  to 
secure  his  advances:  but  cases  may  exist  where 
the  consignee  is  not  bound,  more  than  any  other 
lender,  to  advance  for  repairs,  without  taking 
the  ship  as  security  for  a  loan  on  maritime  in- 
terest.    Ibid. 

57.  A  master  may  bind  his  owners  and  their 
property  to  fulfil  his  contracts  for  money  taken 
up  in  foreign  ports  for  the  necessary  purposes 
of  the  voyage.  Such  contracts  must  be  fair,  made 
in  a  foreign  country,  where  there  is  no  owner, 
and  under  such  circumstances  of  necesshy  as 
show  they  were  entered  into  with  a  view  to  the 
interest  of  the  owner.  The  Active,  2  Wash.  C.  C. 
1^  226. 

58.  The  master  is  bound  to  raise  the  money 


by  means  the  least  injurious  to  the  owner.  He 
should  first  endeavour  to  raise  it  by  bills  on  his 
owner,  which  he  is  bound  to  accept  and  pay. 
If  he  cannot  obtain  it  in  this  way,  he  may  pledge 
the  ship  to  repay  advances,  with  maritime  in- 
terest. If  the  owner  of  the  ship  be  also  owner 
or  part  owner  of  the  cargo,  he  may  sell  a  part 
of  the  cargo  in  preference  to  borrowing  at  an  ex- 
traordinary interest ;  and  in  his  choice  of  means, 
his  judgment,  fairly  exercised,  must  govern  him. 
If  in  none  of  these  ways  he  can  raise  the  money, 
he  may  go  beyond  the  general  scope  of  his  au- 
thority as  master,  and  may  sell  a  part  of  the 
cargo,  or  hypothecate  the  whole.  But  the  ne- 
cessity must  be  such  as  to  connect  the  act  with 
the  success  of  the  voyage,  and  not  for  the  exclu- 
sive interest  of  the  ship-owner.     Ibid. 

59.  If  the  owner  of  the  cargo  be  on  board,  and 
the  ma.ster  cannot  raise  the  money  on  the  credit 
of  his  owner,  the  merchant  consignee  ought  to 
advance  his  money  or  credit.  But  he  is  under 
no  obligation  to  do  so ;  and  if  he  does  advance, 
he  may  require  not  only  compen.sation  in  an  extra 
premium,  but  satisfactory  security.     Ibid. 

60.  Such  contracts,  however,  though  legal, 
will  always  be  looked  at  with  greater  suspicion 
than  where  the  lender  is  a  stranger.     Ibid. 

61.  A  valid  bottomry  bond  may  be  made  by 
the  owners  of  a  vessel  in  a  foreign  or  home  port. 
The  Bris  Draco,  2  Sumner'.s  C.  C.  R.  157. 

62.  The  admiralty  has  jurisdiction  over  all 
maritime  contracts,  in  personam,  and  also  in 
rem,  where  there  is  a  maritime  lien,  or  express 
pledge,  as  security ;  and  this  embraces,  of  course, 
a  bottomry  bond  given  by  the  owner  in  the  home 
port,  where  there  is  an  express  pledge,  as  .secu- 
rity.    Ibid. 

63.  It  is  not  necessary  to  the  validity  of  a  bot- 
tomry bond  made  by  the  owner  of  a  vessel,  that 
the  money  borrowed  should  be  advanced  for 
the  necessities  of  the  ship,  or  cargo,  or  voyage ; 
though  it  would  be  otherwise,  where  the  money 
was  borrowed  by  the  master,  virtute  officii.    Ibid. 

64.  A  bottomry  bond  is  a  contract  for  a  loan 
of  money  on  the  bottom  of  the  ship,  at  an  extra- 
ordinary interest,  upon  maritime  risks,  to  be 
borne  by  the  lender,  for  a  voyage,  or  a  definite 
period.     Ibid. 

65.  An  hypothecation  of  avesselj  or  maritime 
risk,  draws  after  it  a  maritime  lien.     Ibid. 

66.  A  bottomry  bond  need  not  be  recorded 
und>.r  the  statute  of  Massachusetts,  (1832,  ch. 
57,)  which  provides  for  the  registration  of  mort- 
gages of  personal  property.     Ibid. 

67.  A  valid  bottomry  bond  will  be  upheld, 
where  there  are  no  laches  on  the  part  of  the 
lender,  even  against  a  bona  fide  purchaser,  with- 
out notice.     Ibid. 

68.  A  bottomry  bond  may  be  upon  time,  as 
well  as  upon  a  specific  voyage.     Ibid. 

69.  If,  after  the  risk  on  a  bottomry  bond  has 
commenced,  a  sale  or  transfer  of  the  vessel 
takes  place,  or  the  voyage  is  in  any  manner 
broken  up  by  the  borrower,  the  maiitime  risk 
terminates,  as  in  the  case  of  a  policy  of  insur- 
ance; and  the  bond  becomes  presently  payable. 
Ibid.  ,       ,  .     , 

70.  Where  it  was  expressly  stipulated  m  tha 
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bottomry  bond,  "that  the  said  brig  shall  be  de- 
livered to  no  other  use  or  purpose  whatsoever, 
until  payment  of  this  bond  is  first  made."  Held. 
a  fortiori,  that  a  sale  of  the  brig,  after  the  com- 
mencement of  the  risk,  terminated  the  risks 
under  the  bond ;  and  entitled  the  lender  to  an 
immediate  right  of  action.     Ibid. 

71..  Trover  would  be,  at  common  law,  in  fa- 
vour of  the  lender  on  bottomry,  against  the 
vendee  of  the  vessel ;  who,  after  the  commence- 
ment of  the  maritime  risk,  and  before  the  satis- 
faction of  the  bond,  had  taken  possession  of  the 
vessel.     Ibid. 

2.  Lien  of  Bottomry^  Hypothecation,  mul  Respon- 
dentia Bonds. 

72.  Seamen  have  a  lien,  prior  to  that  of  the 
holder  of  a  bottomry  bond,  for  their  wages ;  but 
the  owners  are  also  personally  liable  for  such 
wages  :  and  if  the  bottomry  holder  is  compelled 
to  discharge  that  lien,  he  has  a  resulting  right 
to  compensation  over,  against  the  owners ;  in 
the  same  manner  as  he  would  have,  if  they 
had  previously  mortgaged  the  ship.  The  FiVgui, 
8  Peters,  538. 

73.  There  is  strong  reason  to  contend,  that 
the  claim  of  bottomry  interest  shall  be  pre- 
ferred to  every  other  for  the  voyage  on  which 
the  bottomry  is  founded,  except  seamen's  wa- 
ges. Blaine  v.  The  Charles  Carter,  4  Cranch, 
328;  2  Cond.  Rep.  127. 

74.  If  the  owner  of  a  bottomry  bond  suffers 
the  ship  to  make  several  voyage.s,  without  as- 
serting his  lien,  and  executions  are  levied  on  the 
ship  by  other  creditors,  the  right  to  enforce  the 
bottomry  bond  on  the  ship  is  lost  by  such  laches. 
Ibid. 

75.  Where  a  bottomry  bond  is  given  upon 
vessel  and  freight,  it  binds  them  only,  and  not 
the  cargo,  although  in  a  recital  in  the  bond  it  is 
stated,  that  the  master  was  necessitated  to  take 
the  sura  loaned  on  the  vessel,  her  cargo,  and 
freight.  If  the  omission  was  by  mistake,  and  so 
stated  in  the  libel,  it  might  be  reformed.  The 
Schooner  Zephyr,  3  Mason's  C.  C.  R.  341. 

76.  In  November,  1822,  the  owner  of  a  vessel 
in  Connecticut,  gave  a  bill  of  sale  of  her,  in  the 
nature  of  a  mortgage,  but  was  suffered  to  remain 
in  possession  and  act  as  absolute  owner,  and  her 
register  and  all  her  papers  remained  unaltered. 

Jii  July  following,  he  gave  a  bottomry  bond  for 
money  advanced  to  purchase  a  cargo  for  the 
vessel,  in  the  West  Indies,  without  notice  to  the 
lender  of  the  mortgage.  Held,  that  upon  com- 
mon law  principles,  the  claim  of  the  lender  was 
to  be  preferred  to  that  of  the  mortgagee.  The 
Sloop  Mary,  1  Paine's  C.  C.  R.  671. 

77.  The  jurisdiction  of  courts  of  admiralty 
over  contracts,  depends  principally  upon  their 
subji'ct-mattor ;  and  in  cases  of  bottomry,  it  is 
not  the  absolute  necessity  of  the  loan  that  gives 
the  jurisdiction.     Ibid. 

78.  Query,  Whether,  by  the  maritime  law,  the 
contracts  of  the  maslor,  under  such  circum- 
stances, for  necessaries,  create  a  litni  without  an 
express  hypothecation '?  But  if  they  were  ad- 
mitted to  have  such  effect,  an  express  contract 


for  payment  would  be  a  waiver  of  the  implied 
lien.     Murray  v.  Lazarus,  1  Paine's  C.  C.  R.  572. 

79.  Where  a  vessel  bound  from  New  Orleans 
to  New  York,  put  into  Wilmington  in  a  dam- 
aged state,  and  where  the  master,  having  no 
other  means,  obtained  advances  from  the  libel- 
lants  for  the  necessary  repairs,  and  gave  them  a 
draft  for  the  amount  on  the  consignees,  which 
was  afterwards  protested  for  non-acceptance : 
on  the  libel  against  the  freight,  in  the  hands  of 
the  consignees,  held,  that  the  acceptance  of  the 
draft  was  a  waiver  of  the  lien,  if  any  existed. 
Ibid.         • 

80.  The  draft  was  expressed  to  be  "for value 
received,  in  disbursements  and  repairs  of  the 
brig  Hannah,"  with  directions  to  charge  the 
same  to  her  account,  and  signed  by  the  drawer, 
as  master.  Held,  that  the  draft  was  not  an 
hypothecation  of  the  freight,  as  it  wanted  all  the 
requisites,  such  as  an  express  pledge,  maritime 
interest,  risk  of  the  lender,  of  an  instrument  of 
hypothecation.     Ibid. 

81.  Nor  has  such  draft  the  effect  of  an  equi- 
table assignment  of  the  freight,  as  a  draft  on  a 
specific  fund.     Ibid. 

3.  Proceedings  upon  Bottomry,  Hypothecation,  and 
Respondentia  Bonds. 

82.  The  admiralty  courts  of  the  United  States 
will  entertain  jurisdiction  in  rem,  to  enforce  a 
bottomry  bond,  executed  in  a  foreign  country, 
between  subjects  of  a  foreign  country,  when  the 
ship  is  within  the  territory  of  the  United  States. 
The  Jerusalem,  2  Gallis.  C.  C.  R.  191. 

83.  An  attested  copy  of  a  bottomry  bond, 
executed  in  a  foreign  country,  being  produced 
by  the  libellant  in  the  circuit  court  of  Massa- 
chusetts, the  court  allowed  a  continuance  of  the 
cause,  to  allow  time  to  produce  the  original. 
Ibid. 

84.  The  jurisdiction  of  the  district  courts  of 
the  United  States,  as  courts  of  admiralty,  extends 
to  all  maritime  contracts,  and  to  all  torts  and  in- 
juries committed  on  the  high  seas,  or  within  the 
ebb  and  flow  of  the  tide.  De  Lovio  v.  Boif.  2 
GallLs.  C.  C.  R.  398. 

85.  In  a  libel  on  a  bottomry  bond,  the  libel- 
lant is  always  expected  to  prove,  by  other  evi- 
dence than  the  bond,  that  the  money  was  lent, 
and  that  the  repairs  were  made,  and  materials 
were  furnished,  to  the  amount  claimed ;  and 
that  they  were  necessary,  to  enable  the  vessel 
to  perform  the  voyage,  or  for  her  safety;  and 
that  the  money  could  not  be  otherwise  obtained. 
He  should  exhibit  an  account  of  the  items  for 
which  the  funds  were  expended,  with  the  usual 
proof,  that  the  court  may  judge  of  their  neces- 
sity. Craicford  v.  The  William  Pcnn,  3  Wash 
C.  C.  R.  484. 

.  86.  Where  a  libel  is  brought  on  an  hypothe- 
cation bond,  and  it  is  averred  to  be  an  hypothe- 
cation of  the  vessel  and  freight,  and  the  bond 
itself,  a  copy  of  which  is  annexed  to  the  libel, 
does  not  include  the  freight;  the  variance  is 
immaterial,  and  will  be  disregarded.     Ibid. 

87.  The  principle  on  which  a  decree  in  bot- 
tomry is  given,  is  to  consider  the  sum  lent  and 
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the  premium,  as  a  principal,  and  to  allow  com- 
mon interest  on  that  sum,  for  the  delay  of  pay- 
ment after  it  is  due.  Ship  Packet,  3  Mason's  C. 
C.  R.  255. 

88.  In  a  suit  in  rem,  on  a  bottomry  bond,  un- 
derwriters, to  whom  abandonment  is  made, 
which  has  not  been  accepted,  are  not  admissi- 
ble as  claimants.     Ibid. 

89.  Courts  of  admiralty  will  marshal  the  as- 
sets in  cases  of  bottomry,  so  as  to  make  the 
proper  priorities  in  favour  of  shippers,  against  the 
property  of  the  owner  and  master.     Ibid. 


BOUNDARY  OF  LANDS. 

1.  Where  plats  are  returned,  without  any 
actual  survey  having  been  made,  and  grants 
made  pursuant  to  them,  the  general  rule  of  con- 
struction is,  that  the  most  material  and  most 
certain  calls  shall  control  those  which  are  less 
certain  and  less  material.  A  call  for  a  natural 
object,  as  a  river  or  known  stream,  a  spring,  or 
even  a  marked  tree,  shall  control  both  course 
anil  distance.  Ncu'som  v.  Pryor's  Lessee,  7 
Wheat.  7;  5  Cond.  Rep.  206. 

2.  There  is  no  distinction  in  such  cases  be- 
tween a  call  for  a  river  at  the  end  of  a  line,  and 
for  a  river  in  the  course  of  a  line.  There  is  as 
much  reason,  in  the  one  case,  for  supposing  the 
surveyor  intended  the  line  should  cross  the  river, 
or,  in  the  case  of  an  actual  survey,  that  he  did 
cross  the  river,  as  in  the  other  for  supposing  an 
intention  to  stop  at  the  river,  or  an  actual  termi- 
nation of  the  line  at  the  river.     Ibid. 

3.  Where  a  boundary  is  disputed  between 
narties  who  own  adjoining  tracts  of  land,  and 
i.hey  agree  to  erect  a  fence  on  what  is  supposed 
to  be  the  true  boundary,  and  the  possession  con- 
tinues, according  to  that  line,  for  twenty  jears, 
in  the  absence  of  all  counter-proof  of  any  other 
actual  boundary,  that  line  ought  to  be  deemed 
the  true  one,  and  to  conclude  persons  claiming 
under  them  by  subsequent  conveyances.  Wake- 
field V.  Ross,  5  Mason's  C.  C.  R.  16. 

4.  Where' A.  owned  the  head  lot  No.  18,  and 
sold  to  B.  forty  acres  on  the  east  end  of  that  lot, 
and  afterwartls  sold  to  C.  by  the  lollowing  de- 
scription: -a  certain  tract  or  parcel  of  land, 
situate,  &c.,  and  contains  thirty  acres,  by  mea- 
sure, being  the  head  part  of  the  west  lot  No. 
18;"  it  not  being  shown  that  the  parties  at  that 
time  knew  that  the  whole  lot  contained  more 
than  seventy  acres,  although,  in  fact,  it  did  con- 
tain more,  it  was  held  that  the  deed  to  C.  con- 
veyed all  the  land  in  the  lot  not  conveyed  to  A., 
and  was  not  limited  to  thirty  acres,  at  the  west 
end  of  the  lot.  There  being  actual  boundary 
lines  afterwards  stated  in  the  same  deed,  it  was 
further  held,  that  those  boundary  lines  must  go- 
vern, even  if  they  included  more  than  thirty 
acres.     Ibid. 

5.  A.  conveyed  to  B.,  by  deed,  a  certain  piece 
of  land,  by  specific  boundaries,  and  then  added, 
it  being  the  same  land  given  by  my  honoured 
mother  to  him,  the  said  B.,  by  her  last  will  and 
testament,  said  land  containing  about  five  acres. 
The  devise  in  the  will  was  of  a  piece  of  plain 
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land  of  about  four  or  five  acres,  lying  a  little 
north-westwardly  from  the  aforesaid  lots,  and 
reaching  back  to  a  ditch.  It  was  held,  that  the 
latter  clause  did  not  control  the  specific  bounda- 
ries in  the  deed,  even  supposing  the  will  would 
admit  of  narrower  limits,  or  was  of  doubtful  con- 
struction. Howell  V.  Saidc,  5  Mason's  C.  C.  R. 
410. 

6.  A  water-course  is  the  safest  boundary  of 
real  estate,  as  it  is  a  natural  boundary.  Lessee 
of  Hartshorn  v.  Wright,  Peters'  C.  C.  R.  64. 

7.  The  courses  and  distances  laid  down  in  a 
survey,  especially  if  it  be  ancient,  are  never,  in 
practice,  considered  conclusive,  but  are  liable  to 
be  materially  changed  by  oral  proof,  or  by  other 
evidence  tending  to  prove  that  the  documentary 
lines  are  not  those  actually  run.  Conn  et  al.  v. 
Penn  et  al.,  1  Peters,  496. 

8.  Reputed  boundaries  are  often  proved  by 
the  testimony  of  aged  witnesses;  and  the  hear- 
say evidence  of  such  witnesses  has  been  ad- 
mitted to  establish  the  real  lines,  in  opposition 
to  the  calls  of  an  ancient  patent.     Ibid. 

9.  It  is  not  the  lines  reported,  but  the  lines 
which  have  been  actually  run  by  the  surveyor, 
which  vest  in  the  patentee  the  area  included  in 
those  lines.     Ibid. 

10.  Where  the  mistakes  of  a  surveyor  are 
shown  by  satisfactory  proof,  courts  of  law,  as 
well  as  courts  of  equity,  look  beyond  the  patent 
to  correct  them.  If  a  mistake  is  apparent  upon 
the  face  of  a  survey,  and  natural  or  artificial 
marks,  or  the  reputation  of  the  neighbourhood, 
have  fixed  the  boundaries  of  the  land  differently 
from  those  delineated  in  the  survey,  a  subse- 
quent location  is  so  far  affected  by  the  real 
boundaries  that  a  court  of  equity  will  not  permit 
a  title,  derived  under  such  location,  to  be  set  up 
against  the  owner  of  the  land  intended  to  have 
been  located  by  the  first  survey.     Ibid. 

11.  An  agreement,  by  parol,  between  two  pro- 
prietors of  adjoining  lands,  to  employ  a  surveyor 
to  run  the  dividing  line  between  them,  and  that 
it  should  be  thus  ascertained  and  settled,  which 
was  e.xecuted.  and  the  line  accordingly  run  and 
marked  on  a  plat  by  the  surveyor,  in  their  pre- 
sence, as  the  boundary,  is  conclusive  in  an  action 
of  ejectment,  after  a  corresponding  possession  of 
twenty  years  by  the  parties,  and  those  claiming 
under"  them  respectively;  and  such  an  agree- 
ment is  not  within  the  statute  of  frauds,  as  being 
a  contract  for  the  sale  of  lands,  or  any  interest 
in  or  concerning  them .  Boyd  v.  Graves,  4  Wheat. 
513:  4  Cond.  Rep.  525. 

12.  If  there  is  nothing  in  a  patent  to  control 
the  call  for  course  and  distance,  the  land  must 
be  bounded  by  the  courses  and  distances  of  the 
patent;  according  to  the  magnetic  meridian.  But 
it  is  a  geneial  principle,  that  course  and  distance 
must  yield  to  natural  objects.  31 'Iver's  Lessee 
V.  Walker,  4  Wheat.  444;  4  Cond.  Rep.  501. 

13.  It  is  an  obvious  principle  that  a  grant  must 
describe  the  land  to  be  conveyed,  and  that  the 
subject  granted  must  be  identified  by  the  de- 
scription given  of  it  in  the  instrument  itself.  The 
description  of  the  land  consists  of  the  courses 
and  distances  run  by  the  surveyor,  and  of  the 
marked  trees  at  the  lines  and  corners,  or  other 
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natural  objects  which  ascertain  the  very  land 
which  was  actually  surveyed.  Chinowelh  et  al. 
V.  The  Lessee  of  Haskell,  3  Peters,  96. 

14.  If  a  grant  be  made,  which  describes  the 
land  granted  by  course  and  distance  only,  or  by 
natural  objects  not  distinguishable  from  others 
of  the  same  kind ;  course  and  distance,  though 
not  safe  guides,  are  the  only  guides  given,  and 
must  be  used.     Ibid. 

15.  The  line  which  forms  the  western  boun- 
dary of  the  land  intended  to  be  granted  was  never 
run  or  marked.  In  his  office,  the  surveyor  as- 
sumed a  course  and  distance,  and  terminated 
the  line  at  two  small  chesnut  oaks.  But  where 
are  the  court  to  look  for  those  two  small  chesnut 
oaks,  in  a  wilderness  in  which  one  man  takes  up 
fifty  thousand  acres,  and  another  one  hundred 
thousand?  or  how  distinguish  them  from  other 
chesnut  oaks'?  The  guide,  and  the  only  guide 
given  us  by  the  surveyor,  or  by  the  grant,  is  the 
course  and  distance.     Ihid. 

16.  It  is  admitted  that  the  course  and  distance 
called  for  in  a  grant  may  be  controlled  and  cor- 
rected by  other  objects  of  description,  which 
show  that  the  survey  actually  covered  other 
ground  than  the  lines  of  the  grant  would  com- 
prehend.    Ibid.  98. 

17.  Artificial  or  natural  boundaries  called  for, 
control  a  call  for  course  and  distance.  Barclay 
and  others  v.  HowelVs  Lessee,  6  Peters,  498. 

18.  Where  the  quantity  of  a  tract  of  land  is 
given,  as  well  as  the  metes  and  bounds,  the  latter 
will  control  the  location,  although  they  contain 
less  than  the  given  quantity,  if  they  can  be  ascer- 
tained with  certainty.  And  this  rule  applies  in 
all  cases,  whether  the  lands  have  been  surveyed 
or  not.  As  where  land  was  granted  to  be  run 
upon  a  given  base,  which  had  never  been  sur- 
veyed, but  could  be  ascertained  from  a  known 
point;  and  parallel  lines  were  to  be  run  from 
each  extremity  of  the  base,  until  a  certain  quan- 
tity was  obtained,  but  a  portion  of  the  base  had 
been  cut  off  by  a  prior  grant,  so  as  to  narrow  the 
extent  between  the  parallel  lines;  it  was  held, 
that  the  lines  could  not  be  continued,  in  order  to 
make  up  the  deficiency  out  of  the  lands  of  the 
grantor,  beyond  the  "limits  they  would  have 
reached,  to  make  up  the  quantity,  if  the  base 
had  remained  undiminished.  Jackson  v. Spraaue, 
Paine's  C.  C.  R.  494.  -^    =    ' 

^  19.  Where  the  different  parts  of  a  description 
of  the  metes  and  bounds  are  repugnant  and  con- 
tradictory to  each  other,  such  parts  may  be  re- 
jected, and  such  retained,  as  will  leave  enough 
to  designate  plainly  and  clearly  the  land  intend- 
ed to  be  conveyed.     Ibid. 

20^  Evidence  of  identity,  which  describes  the 
land  so  as  to  distinguish  it  from  other  tracts,  is 
sufficient  for  a  deed,  and,  also,  in  an  action  of 
ejectment.  Godfrey  v.  Beardslcii,  2  McLean's 
ecu.  412. 


BOUNDARIES  OF  STATES. 
1.  The   boundary  of  the  slate  of  Kentucky 
extends  only  to  low-water  mark,  on  the  western, 
or  north-western  side  of  the  river  Oliio,  and  docs  j 


not  include  a  peninsula,  or  island,  in  the  western 
or  north-western  bank,  separated  from  the  main- 
land by  a  channel,  or  bayou,  which  is  filled  with 
water  only  when  the  river  rises  above  its  bank, 
and  is  at  other  times  dry.  Handhfs  Lessee  v. 
Anthony  ct  al,  5  Wheat.  374 ;  4  Cond.  Rep.  691. 

2.  Where  a  river  is  the  boundary  between  two 
nations  or  states,  if  the  original  property  is  in 
neither,  and  there  be  no  convention  respecting 
it,  each  holds  to  the  middle  of  the  stream.  But 
where,  as  in  this  case,  Virginia  is  the  original 
proprietor,  and  grants  the  territory  on  one  side 
only,  it  relains  the  river  within  its  own  domain  ; 
and  the  newly-erected  state  extends  to  the  river 
only,  and  the  low-water  mark  is  its  boundary. 
Ibid. 

3.  If  a  river,  subject  to  tides,  constitutes  the 
boundary  of  a  state,  and  at  flood  the  waters  of  a 
river  flowed  through  a  narrow  channel,  round  an 
extensive  body  of  land,  but  receded  from  the 
channel  at  ebb,  so  as  to  leave  the  land,  sur- 
rounded at  high-water,  connected  with  the  main 
body  of  the  country,  this  portion  of  the  territory 
would  scarcely  be  considered  as  belonging  to 
the  state  on  the  opposite  side  of  the  river,  al- 
though that  state  should  have  the  property  of  the 
river.     Ibid. 

4.  The  plaintiffs  in  the  circuit  court  of  West 
Tennessee,  instituted  an  ejectment  for  a  tract  of 
land  held  under  a  Virginia  military  land-warrant, 
situate  south  of  a  line  called  Mathew's  line,  and 
south  of  Walker's  line  ;  the  latter  being  the  es- 
tablished boundary  between  the  states  of  Ken- 
tucky and  Tennessee,  as  fixed  by  a  compact 
between  these  states,  made  in  1820,  by  which 
compact,  although  the  jurisdiction  over  the  ter- 
ritory to  the  south  of  Walker's  line  was  acknow- 
ledged to  belong  to  Tennessee,  the  titles  to  lands 
held  under  Virginia  military  land-warrants,  &c., 
and  grants  from  Kentucky,  as  far  south  as  "Ma- 
thew's line,"  were  declared  to  be  confirmed; 
the  slate  of  Kentucky  having,  before  the  com- 
pact, claimed  the  right  to  the  soil,  as  well  as  the 
jurisdiction  over  the  territory,  and  having  granted 
lands  in  the  same.  The  compact  of  1820  was 
confirmed  by  congress.  The  defendants  in  the 
ejectment  claimed  the  lands  under  titles  ema- 
nating from  the  state  of  North  Carolina,  in  1786, 
1794,  1795,  before  the  formation  of  the  state  of 
Tennessee,  and  grants  from  the  state  of  Ten- 
nessee in  1809,  1811,  1812,  1814,  in  which  the 
lands  claimed  by  the  defendant  were  situated, 
according  to  the  boundary  of  the  state  of  Ten- 
nessee, declared  and  established  at  the  time  the 
state  of  Tennessee  became  one  of  the  states  of 
the  United  States.  The  circuit  court  instructed 
the  jury,  that  the  state  of  Tennessee,  by  sanc- 
tioning the  comjiact,  admitted,  in  the  most  so- 
lemn form,  that  the  lands  in  disj)ute  were  not 
within  her  jurisdiction,  nor  within  the  jurisdic- 
tion of  North  Carolina,  at  the  time  they  were 
granted,  and  that,  consequently,  the  titles  are 
subject  to  the  compact.  Held,  by  the  supreme 
court,  that  the  instructions  of  the  circuit  court 
were  entirely  correct.  Burgess  Poole  v.  IVic 
Lessee  of  John  Fleeter,  11  Peters,  185. 

5.  It  is  a  part  ot  the  peneial  right  of  sove- 
reignty, belonging   to   independent   nations,    lo 


BOUNDARIES  OF  STATES. 


267 


Boundaries  of  States. 


establish  and  fix  the  disputed  boundaries  be- 
tween their  respective  limits;  and  the  bounda- 
ries so  established  and  fixed  by  compact  be- 
tween nations,  become  conclusive  upon  all  the 
subjects  and  citizens  thereof,  and  bind  their 
rights,  and  are  to  be  treated,  to  all  intents  and 
purposes,  as  the  real  boundaries.  This  right  is 
expressly  recognised  to  exist  in  the  states  of  the 
Union,  and  by  the  constitution  of  the  United 
States,  and  is  guarded  in  its  exercise  by  a  single 
limitation  or  restriction  only,  requiring  the  con- 
sent of  congress.     Ibid. 

6.  In  great  questions  which  concern  the 
boundaries  of  states,  wdiere  great  natural  bound- 
aries are  established  on  general  terms,  with  a 
view  to  public  convenience,  and  the  avoidance 
of  controversy,  the  great  object,  where  it  can 
be  distinctly  perceived,  ought  not  to  be  defeated 
by  those  technical  perplexities  which  may  some- 
times influence  contracts  between  individuals. 
Ibid. 

7.  The  true  line  of  territorial  boundary  be- 
tween the  United  States  and  the  English  terri- 
tories, on  the  bay  and  waters  of  the  Passama- 
quoddy,  is  the  middle  of  the  stream,  or  channel 
of  the  river,  between  the  territories  of  the  na- 
tion, calculating  from  low-water  mark.-  The 
Fame,  3  Mason's  C.  C.  R.  147. 

8.  In  a  controversy  between  two  nations  con- 
cerning national  boundary,  it  is  scarcely  possible 
that  the  courts  of  either  should  refuse  to  abide 
by  the  measures  adopted  by  its  own  govern- 
ment. There  being  no  common  tribunal  to  de- 
cide between  them,  each  determines  for  itself 
on  its  own  rights,  and  if  they  cannot  adjust  their 
differences  peaceably,  the  right  remains  with 
the  strongest.  The  judiciary  is  not  that  depart- 
ment of  the  government,  to  which  the  assertion 
of  its  interests  against  foreign  powers  is  confided, 
and  its  duty  commonly  is  to  decide  upon  indi- 
vidual rights,  according  to  those  principles  which 
the  political  departments  of  the  nation  have  es- 
tablished. If  the  course  of  the  nation  has  been 
a  plain  one,  its  courts  would  hesitate  to  pronounce 
it  erroneous.     Ibid.  307. 

9.  The  boundary  established  and  fixed  by  com- 
pact between  nations  becomes  conclusive  upon 
all  the  subjects  and  citizens  thereof,  and  binds 
their  rights,  and  is  to  be  treated,  to  all  intents 
and  purposes,  as  the  true  and  real  boundary. 
The  construction  of  such  compact  is  a  judicial 
question.  The  State  of  Rhode  Island  v.  The  Com- 
monwealth of  Massnchnsf.tls,  12  Peters,  657. 

10.  There  can  be  but  two  tribunals  under  the 
constitution  that  can  act  on  the  boundaries  of 
states,  the  legislative  or  the  jtidicial  power ;  the 
former  is  limited,  in  express  terms,  to  assent  or 
dissent,  where  a  compact  or  agreement  is  re- 
ferred to  them  by  the  states ;  and  as  the  latter 
can  be  exercised  only  by  this  court  where  a  state 
is  a  party,  the  power  is  here,  or  it  cannot  exist. 
Ibid. 

11.  The  supreme  court  exists  by  a  direct  grant 
from  the  people  of  their  judicial  power;  it  is 
e.vercised  by  their  authority,  as  their  agent,  se- 
lected by  themselves,  for  the  purposes  specified. 
The  people  of  the  states,  as  they  respectively 


became  parties  to  the  constitution,  gave  to  the 
judicial  power  of  the  United  States,  jurisdiction 
over  themselves,  controversies  between  states, 
and  between  citizens  of  the  same  or  different 
states,  claiming  lands  under  theh  conflicting 
grants,  within  disputed  territory.     Ibid. 

12.  No  court  acts  differently  in  deciding  on 
boundaries  between  states,  and  on  lines  be- 
tween separate  tracts  of  land.  If  there  is  un- 
certainty where  the  line  is;  if  there  is  a  confu- 
sion of  boundaries  by  the  nature  of  interlocking 
grants,  the  obliteration  of  marks,  the  intermix- 
ing of  possession  under  different  proprietors,  the 
effects  of  accident,  fraud,  or  time,  or  other  kin- 
dred causes ;  it  is  a  case  appropriate  to  equity. 
An  issue  at  law  is  directed  ;  a  commission  of 
boundary  awarded  ;  or.  if  the  court  are  satisfied 
without  either,  they  decree  what  and  where  the 
boundary  of  a  farm,  a  manor,  province,  or  a  state 
is,  and  shall  be.     Ibid. 

13.  There  is  neither  the  authority  of  law  or 
reason  for  the  position,  that  boundary  between 
nations  or  states  is,  in  its  nature,  any  more  a 
political  question  than  any  other  subject  on 
which  they  may  contend.  None  can  be  settled 
without  war  or  treaty,  which  is  by  political 
power;  but,  under  the  old  and  new  confederacy, 
they  could  and  can  be  settled  by  a  court  consti- 
tuted by  themselves,  as  their  own  substitutes, 
authorized  to  do  that  for  states,  which  states 
alone  could  do  before.     Ibid. 

14.  In  a  case  in  which  sovereign  states  of  the 
United  States  are  litigating  a  question  of  bound- 
ary between  them,  in  the  supreme  court  of  the 
United  States,  the  court  have  decided  that  the 
rules  and  practice  of  the  court  of  chancery 
should  substantially  govern,  in  conducting  the 
suit  to  a  final  close.  The  State  of  Rhode  Island 
V.  The  State  of  MassachuscUs,  14  Peters,  210. 

15.  In  a  controversy  where  two  sovereign  states 
are  contesting  the  boundary  between  them,  it  is 
the  duty  of  the  court  to  mould  the  rules  of  chan- 
cery practice  and  pleading  in  such  a  manner  as 
to  bring  the  case  to  a  final  hearing  on  its  merits. 
It  is  too  important  in  its  character,  and  the  inte- 
rests concerned  too  great,  to  be  decided  upon  the 
mere  technical  principles  of  chancery  pleadings 
Ibid. 

16.  The  state  of  Rhode  Island,  in  a  bill  against 
the  state  of  Massachusetts,  for  the  settlement  of 
the  boundary  between  the  states,  had  set  forth 
certain  facts  on  which  she  relied  in  support  of 
the  claim  for  the  decision  of  the  supreme  court, 
that  the  boundary  claimed  by  the  state  of  Mas- 
sachusetts was  not  the  true  line  of  division  be- 
tween the  states,  according  to  their  respective 
charters.  To  this  bill  the  stale  of  IMassachu- 
selts  put  in  a  plea  and  answer,  which  the  counsel 
for  the  state  of  Rhode  Island  deemed  to  be  in- 
sufficient. On  a  question  whether  the  plea  and 
answer  were  insufficient,  the  court  held:  that 
as,  if  the  court  proceeded  to  decide  the  case 
upon  the  plea,  it  must  assume,  without  any 
proof  on  either  side,  that  the  facts  stated  in  the 
plea  are  correctly  stated,  and  incorrectly  set 
forth  in  the  bill,  then  it  would  be  deciding  the 
case  upon  such  an  issue  as  would  strike  out  the 
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very  <^ist  of  the  complainant's  case,  and  exclude  |  the  misrepresentations  of  the  commissioners  of 
the  fa^ts  upon  which  the  whole  equity  is  founded,    Massachusetts.     Now,  if  this  mistake  had  been 

discovered  a  few  days  after  the  agreement  was 
made,  and  Rhode  Island  had  immediately  gone 
before  a  tribunal  having  competent  jurisdiction 
to  relieve  against  a  mistake  committed  by  such 
parties,  can  there  be  any  doubt  that  the  agree- 
ment would  have  been  set  aside,  and  Rhode 
Island  restored  to  the  true  charter  line  ?  Agree- 
ments thus  obtained   cannot  deprive  the  com- 


if  the  complainant  has  any.  The  court  held 
that  it  would  be  unjust  to  the  complainant  not 
to  aive  an  opportunity  of  being  heard  according 
to  the  real  slate  of  the  case  between  the  parties, 
and  to  shut  out  from  consideration  the  many 
facts  on  which  he  relies  to  maintain  his  suit. 
Jbid. 

17.  The  plea  of  the  state  of  Massachusetts, 
after  setting  forth  various  proceedings  which 
preceded  and  followed  the  execution  of  certain 
agreements  with  Rhode  Island,  conducing  to 
show  the  obligatory  and  conclusive  efTects  of 
those  agreements  upon  both  states,  as  au  accord 
and  compromise  of  a  disputed  right,  proceeded 
to  aver  that  Massachusetts  had  occupied  and 
exercised  jurisdiction  and  sovereignty,  according 
to  the  agreement,  to  this  present  time ;  and  then 
sets  up  as  a  defence,  that  the  state  of  Massa- 
chusetts had  occupied  and  exercised  jurisdic- 
tion over  the  territory  from  that  time  up  to  the 
present.  The  defendants  then  plead  the  agree- 
ments of  1710  and  1718,  and  unmolested  pos- 
session from  that  time,  in  bar  to  the  whole  bill 
of  the  complainant.  The  court  held,  that  this 
plea  is  twofold:  1.  An  accord  and  compromise 
of  a  disputed  right.  2.  Prescription,  or  an  un- 
molested possession  from  the  time  of  the  agree- 
ment. These  two  defences  are  entirely  distinct 
and  separated,  and  depend  upon  different  prin- 
ciples. Here  are  two  defences  in  the  same  plea, 
contrary  to  the  established  rules  of  pleading. 
The  accord  and  compromise,  and  the  title  by 
prescription,  united  in  this  plea,  render  it  rnulti- 
farious,  and  it  ought  to  be  overruled  on  this  ac- 
count.    Ibid. 

18.  The  state  of  Rhode  Island  filed  a  bill 
against  the  commonwealth  of  Massachusetts, 
claiming  that  the  boundary  betv\'een  the  two 
states  should  be  settled  by  the  supreme  court, 
according  to  the  provisions  of  the  original  char- 
ters of  the  states,  respectively,  stating  that  the 
line  which  had  been  agreed  upon  by  the  com- 
missioners acting  for  the  states  while  colonies, 
had  been  agreed  to  by  the  commissioners  of 
Rhode  Island,  under  a  mistake;  and  setting 
forth  the  charters  of  both  the  states,  the  proceed- 
ings of  the  commissioners,  the  acts  of  the  legis- 
latures resppctivelv,  and  many  other  matters 
connected  with  the  subject  in  controversy.  To 
*  this  bill  the  state  of  Massachusetts  entered  a 
general  demurrer.  The  demurrer  was  overruled. 
Rhode  Island  v.  Massachusctls,  15  Peters,  234. 

19.  It  is  one  of  the  most  familiar  duties  of  a 
court  of  chancery  to  relieve  against  mistake; 
esp^ially  where  it  has  been  produced  by  the 
misrepresentations  of  the  adverse  party.     Ibid. 

20.  The  demurrer  of  the  state  of  Massachu- 
setts to  the  bill  of  Rhode  Island,  admits  the 
charter  lines  of  both  the  slates  to  have  been 
three  miles  south  of  Charles  river;  that  the 
place  marked,  and  from  which  the  line  was 
agreed  to  be  run,  was  seven  miles  south  of  the 
river,  instead  of  three  miles,  and  was  fixed  on 
by  mistake ;  and  that  the  commissioners  of  Rho(le 
Island  were  led  into  this  error  by  confiding  in 


plainant  of  territory  which  belonged  to  her, 
unless  she  has  forfeited  her  title  to  relief  by  ac- 
quiescence or  unreasonable  delay.     Ibid. 

21.  In  the  bill  of  Rhode  Island,  claiming  to 
have  an  adjustment  of  the  boundary  between 
her  and  the  state  of  Massachusetts,  allegations 
are  made  to  the  interference  of  certain  causes, 
which  prevented  her  resorting  to  measures  for 
relief  against  a  mistake  as  to  the  boundary  line, 
alleged  to  have  been  established  by  the  com- 
missioners of  Rhode  Island  and  Massachusetts. 
The  state  of  Massachusetts,  by  the  demurrer, 
admits  these  facts  as  stated  ;  and  the  facts  as- 
serted in  the  bill  of  Rhode  Island  must  be  taken 
as  true.  It  is,  therefore,  not  necessary  to  decide 
whether  they  are  sufficient  to  excuse  the  delay. 
But  when  it  is  admitted  by  the  demurrer  that 
Rhode  Island  never  acquiesced,  but  has  from 
time  to  time  hiade  efforts  to  regain  the  territory 
by  negotiations  with  Massachusetts,  and  was 
prevented,  by  the  circumstances  she  mentions, 
from  appealing  to  the  proper  tribunals  to  grant 
her  redress,  the  court  cannot  undertake  to  say 
the  possession  of  Massachusetts  has  been  such 
as  to  give  her  a  title  by  prescription ;  or  that  the 
laches  of  Rhode  Island  has  been  such  as  to  for- 
feit her  right  to  the  interposition  of  a  court  of 
equity.     Ibid. 

22.  It  would  be  impossible  to  adopt  the  same 
rule  of  limitations  in  the  case  before  the  court 
on  these  pleadings.  Here  two  political  commu- 
nities are  concerned,  who  cainiot  act  with  the 
same  promptness  as  individuals.  Other  circum- 
stances in  the  case  interpose  objections.  The 
boundary  in  question  was  in  a  wild,  unsettled 
country,  and  the  error  in  fixing  the  line  not  likely 
to  be  discovered  until  the  lands  were  granted  by 
the  respective  colonies,  and  the  settlements  ap- 
proached the  disputed  line.  And  the  only  tri- 
bunal that  could  relieve,  after  the  mistake  was 
discovered  in  1740,  was  on  the  other  side  of  the 
Atlantic,  and  was  not  bound  to  hear  the  cause 
and  proceed  to  judgment,  except  when  it  suiteil 
its  own  convenience.  The  same  reasons  that 
prevent  the  bar  of  limitations,  make  it  equally 
evident  that  a  possession  so  obtained  and  held 
by  Massachusetts,  under  such  circumstances, 
cannot  give  a  title  by  prescription.     Ibid. 

See  SUPREMK  COUKT  OF  THE  United  States. 


BOUNTY  LANDS. 

Under  the  act  of  1st  March,  IROO,  bounty 
lands  are  secured  to  patentee,  and  a  contract  for 
the  sale  of  them  is  void.  Smith  v.  Shane  and 
Mci^s,  1  M-Lean's  C.  C.  R.  30. 
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BOWDOIN  COLLEGE. 

1.  Bowdoin  College  is  a  private,  and  not  a 
public  corporation,  of  which  the  commonwealth 
of  JNIassachusetts  was  founder;  and  the  visitato- 
rial and  all  other  powers,  franchises,  and  rights 
of  property  of  the  college,  are  vested  in  the 
boards  of  trustees  and  overseers,  established  by 
the  charter;  who  have  a  permanent  right  and 
title  to  their  offices,  which  cannot  be  divested, 
except  ill  the  manner  pointed  out  in  the  charter. 
In  the  charter  of  the  college,  section  16,  it  is  de- 
clared, that  the  legislature  '•  may  grant  farther 
powers  to,  or  alter,  limit,  annul,  or  restrain  any 
of  tile  powers,  by  this  act  vested  in  the  corpora- 
tion, as  shall  be  judged  necessary  to  promote 
the  best  interest  of  the  college."  Under  this 
clause,  the  authority  of  the  legislature  of  the 
state  of  Maine  is  confined  to  the  enlarging,  alter- 
ing, annulling,  or  restraining  of  the  powers  of  the 
corporation,  and  does  not  extend  to  any  inter- 
meddling with  its  propert)',  or  extinction  of  its 
corporate  existence.  Allen  v.  M-Kcen,  1  Sum- 
ner's C.  C.  R.  276. 

2.  By  the  act  of  separation  of  Maine  from 
Massachusetts,  the  powers  and  privileges  of  the 
president,  trustees,  and  overseers  of  the  college, 
are  guarantied  under  the  charter,  so  that  they 
cannot  be  altered,  limited,  annulled,  or  re- 
strained,' except  by  judicial  process,  according 
to  the  principles  of  law  ;  unless  that  act  has 
been  modified  by  the  subsequent  agreement  of 
both  states.  Afterwards  the  legislature  of  Mas- 
sachusetts passed  a  resolve,  "that  the  consent 
and  agreement  of  this  commonwealth  be,  and 
the  same  is  hereby,  given  to  any  alteration  or 
modification  of  the  above-mentioned  clause  or 
provision  in  said  act,  relating  to  Bowdoin  College, 
not  afTecting  the  rights  or  interests  of  this  com- 
monwealth, which  the  president  and  trustees, 
and  overseers  of  the  said  college,  or  others  hav- 
ing authority  to  act  for  said  corporation,  may 
make  therein,  with  the  consent  of  the  legislature 
of  said  state  of  Maine,  and  such  alterations  or 
modifications  made  as  aforesaid,  are  hereby 
ratified  on  the  part  of  this  commonwealth." 
This  resolve  does  not  authorize  the  legislature 
of  Maine  to  make  alterations  in  the  college  char- 
ter, which  shall  divert  the  funds  of  the  founder 
from  their  original  objects,  or  vest  the  visita- 
torial power  in  other  bodies  or  persons  than  the 
trustees  and  overseers,  marked  out  in  the  origi- 
nal charter;  and,  a  fortiori,  it  does  not  justify  the 
transfer  of  these  powers  from  the  trustees  to  any 
any  other  persons,  not  in  privity  with  them.   Ibid. 

3.  According  to  the  foregoing  resolve,  the 
alterations  and  modifications  are  to  be  made  by 
the  boards  of  the  college,  or  by  their  agents, 
■with  the  consent  of  the  legislature,  and  not  by 
the  legislature  without  their  consent.     Ibid. 

4.  The  terms  of  ratification  in  the  foregoing 
resolve  being  in  prsesenti,  it  seems  that  they 
cannot  be  applicable  to  all  possible  alterations 
in  all  future  times.     Ibid. 

5.  By  the  terms  of  the  act  of  separation  of 
Maine  from  Massachusetts,  no  modification  of  it 
can  be  made,  except  by  the  subsequent  agree- 
ment  of  the  legislatures  of  both  states.     To 
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effect  this  agreement,  there  must  be  a  concur- 
rence of  the  legislature  of  both  stales,  ad  idem  ; 
that  is,  an  express  assent  to  some  specific  pre- 
position. Therefore,  the  act  of  ]Maine,  of  the 
16th  March,  1820,  which  was  never  responded 
to  by  the  legislature  of  Massachusetts,  and 
which,  in  its  terms,  does  not  look  to  any  antece- 
dent resolve  of  Massachusetts,  (though  the  fore- 
going resolve  of  Massachusetts  was  passed  four 
days  previous,)  but  expressly  looks  to  some  fu- 
ture act  or  assent  of  Massachusetts,  is  not  a 
sufficient  compliance  with  the  articles  of  separa- 
tion.    Ibid. 

6.  By  the  act  of  Maine  of  the  16th  June,  1830, 
it  is  enacted,  "  that  the  president  and  trustees 
and  overseers  of  Bowdoin  College  shall  have 
and  hold,  and  enjoy  their  powers  and  privileges 
in  all  respects,  subject,  however,  to  be  alteretl, 
restrained,  or  extended  by  the  legislature,  &c., 
as  shall,  &c..  be  judged  necessary  to  promote 
the  best  interests  of  said  institution."  This  can- 
not  be  construed  to  include  an  authority  to  an- 
nul the  charter,  or  the  corporation  created  by  it, 
or  the  institution  itself,  or  to  create  new  boards, 
in  whom  the  corporate  powers  and  privileges 
may  be  vested ;  or  to  transfer  to  other  persons 
the  powers  and  privileges  of  the  old  boards ;  or 
to  add  new  members  to  the  board  by  the  nomi- 
nation of  the  legislature,  or  by  that  of  the  go- 
vernor and  council  of  the  state.  The  act  of  the 
19th  March,  1821,  enlarging  the  boards,  the  act 
of  the  27th  February.  1826,  making  the  governor 
ex  officio  a  member  of  the  board  of  trustees ; 
and  the  act  of  the  31st  of  March,  1831,  declar- 
ing that  no  person  holding  the  office  of  president 
in  any  college  in  the  state,  should  hold  his  office 
beyond  the  day  of  the  next  commencement  of 
the  college,  and  altering  the  tenure  of  their 
offices,  are  therefore  unconstitutional.     Ibid. 

7.  Where  the  boards  voted  that  they  "acqui- 
esced" in  an  act  of  the  legislature,  it  was  held 
that  this  did  not  import  an  as.sent  on  their  part ; 
and,  further,  that  their  approval  could  not  give 
effect  to  an  unconstitutional  act.     Ibid. 


BREAKING  UP  OF  A  VOYAGE. 

(insurance.) 

1.  Where  a  vessel  is  prevented  from  entering 
any  of  the  ports  mentioned  in  the  instructions, 
and  compelled  to  terminate  her  voyage  at  a 
place  to  which  she  had  been  ordered  by  a  ves- 
sel of  war,  the  voyage  is  broken  up,  and  the  as- 
sured may  abandon  to  the  underwriters.  Sy- 
monds  v.  The  Union  Ins.  Co.,  4  Dall.  417. 

2.  A  vessel  proceeding  on  a  voyage  not  pro- 
hibited, to  a  port  not  blockaded,  was  arrested  by 
a  British  cruiser,  her  papers  endorsed  with  a 
warning  "  not  to  proceed  to  any  port  in  posses- 
sion of  his  majesty's  enemies,"  and  the  captain 
verbally  informed  by  the  boarding  officer,  that 
the  port  of  destination  was  blockaded,  and  the 
vessel  would  be  good  prize  if  she  proceeded 
thither.  She  returned,  under  these  circum-~ 
stances,  to  her  port  of  departure.  The  voyage 
being  broken  up  from  fear,  founded  on   misre- 
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presentation,  the  vessel  not  being  physically  in- 
capacitated from  proceeding,  and  there  being  no 
legal  impediment,  the  underwriters  are  not  lia- 
ble. King  V.Delaware  Ins.  Co.,  6  Cianch,  71: 
2  Cond.  Rep.  303. 

3.  The  questions,  whether  the  voyage  was 
broken  up,  and  whether  the  captain  was  justi- 
fied in  returning,  are  questions  of  law ;  and  if 
the  jury  find  the  facts  specially,  and  draw  the 
legal  conclusion,  that  the  facts  amount  to  a  justi- 
fication, the  court  is  bound  by  that  conclusion. 
Ibid. 

4.  The  insurers  do  not  undertake  that  the 
voyage  shall  be  performed  without  delay,  or  that 
the  p'erils  insured  against  shall  not  occur;  they 
undertake  only  for  losses  sustained  by  those 
perils ;  and  if  any  peril  begins  to  act  upon  the 
.subject,  yet,  if  it  be  removed  before  any  loss 
takes  place,  and  the  voyage  is  not  thereby 
broken  up,  but  is  or  may  be  resumed,  the  in- 
sured cannot  recover  for  a  total  loss.  Smith  v. 
The  Universal  Ins.  Co.,  6  Wheat.  176;  5  Cond. 
Rep.  54.  

BREVET  COIMMISSION. 
See  Commission  by  Brevet. 


BRITISH  DEBTS. 

1.  The  act  of  limitations  of  Virginia  is  no  bar 
to  a  British  creditor's  demand  on  a  promissory 
note,  dated  21st  August,  1772;  although  one  of 
the  plaintiffs  was  in  the  country  after  the  treaty 
of  peace,  viz.,  in  1784,  and  remained.  Hopkirk  v. 
Bell,  4  Cranch,  184;  2  Cond.  Rep.  68. 

2.  Legal  impediments  to  the  recovery  of  Bri- 
tish debts  existed  in  Virginia  until  the  year  1793. 
Dunlapet  al.  v.  Ball,  2  Cranch,  180  :  1  Cond.  Rep. 
383. 

3.  The  treaty  of  peace  between  the  United 
States  and  Great  Britain,  prevents  the  opera- 
tion of  the  act  of  limitations  of  Virginia  upon 
British  debts  contractetl  before  the  treaty.  Hop- 
kirk v.Bcll,  3  Cranch,  454  :   1  Cond.  Rep.  595. 

Debts  due  to  British  subjects,  during  the 


their  heirs,  so  far  as  respects  those  lands,  and 
the  remedies  incident  thereto,  should  not  be 
considered  as  aliens;  those  claiming  to  avail 
themselves  of  the  treaty,  must  show  that  the 
title  to  the  lands  in  controversy  was  in  them  or 
their  ancestors,  at  the  date  of  the  treaty.  Har- 
den v.  Fisher  et  al,  1  Wheat.  353;  3  Cond.  Rep. 
572. 

2.  The  ninth  article  of  the  treaty  between  the 
United  States  and  Great  Britain,  of  1794,  applies 
to  the  title  of  the  parties,  whatever  it  is;  and  it 
gives  the  same  legal  validity  as  if  the  parties 
were  citizens.  It  is  not  necessary  they  should 
show  an  actual  seisin  or  possession,  but  only  that 
the  title  was  in  them  at  the  time  the  treaty  was 
made.  Orr  v.  Hodgson  et  al.,  4  Wheat.  453  ;  4 
Cond.  Rep.  506. 

3.  The  ninth  article  of  the  treaty  of  1794  did 
not  mean  to  include  any  other  persons  than  such 
as  were  British  subjects  or  citizens  of  the  United 
States.     Ibid. 

4.  The  treaty  of  peace  of  1783.  and  that  of 
1794,  provide  only  for  titles  existing  at  the  time, 
and  not  for  those  subsequently  acquired.  Bllght^s 
Lessee  v.  Rochester,  7  Wheat.  535;  5  Cond.  Rep. 
335. 

5.  Actual  possession  was  not  necessary  to  en- 
title the  party  to  the  benefit  of  the  treaty ;  but 
the  existence  of  title  at  the  time  is  essential. 
Ibid. 

6.  By  the  treaty  with  Great  Britain,  it  is  agreed 
that  every  vessel  may  be  turned  away  from  any 
blockaded  or  besieged  port  or  place  which  shall 
have  sailed  for  the  same,  without  knowing  of  the 
blockade  or  siege ;  but  she  shall  not  be  detained, 
nor  her  cargo,  if  not  contraband,  be  confiscated, 
unless,  after  notice,  she  shall  again  attempt  to 
enter;  but  she  shall  be  permitted  to  go  to  any 
other  port  or  place  she  may  think  proper.  The 
treaty  is  conceived  to  he  a  correct  exposition  of 
the  laws  of  nations.  Fitzsimmons  v.  'The  New- 
port Ins.  Co.,  4  Cranch,  185;  2  Cond.  Rep.  78. 

7.  Neither  the  law  of  nations  nor  the  treaty 
admits  of  the  condemnation  of  (he  neutral  for 
the  intention  to  enter  a  blockaded  port,  uncon- 
nected with  any  fact.  Under  the  treaty,  a  second 
attempt  to  enter  the  place  mu.'st  be  made,  after 
notification  of  the  blockade:  and  inquiring  about 


4. 
revolutionary  war.  although  paid  into  the  state 

treasury,  under  the  authority  of  an  act  of  the  I  the  place,  as  if  watching  for  an  opportunity  to 
legislature,  may,  nevertheless,  be  sued  for.  and    sail  into  it,  or  the  single  circumstance  of  making 


recovered,  after  the  peace. 
N.  Carolina  Cases,  77. 


Hamilton  v.  Eaton, 


BRITISH  ORDERS  IN  COUNCIL. 

The  British  orders  in  council  of  11th  of  Novem- 
ber, 18(17.  did  not  prohibit  a  direct  voyage  from 
the  United  States  to  a  colony  of  Fiance.  King  v. 
The  Delaware  his.  Co.,  6  Cranch,  71;  2  Cond; 
Kep.  303. 


BRITISH  TREATY. 

1.  Under  the  ninth  article  of  the  treaty  of 
1794,  between  the  United  Stales  and  Great 
Britain,  by  which  it  is  provided,  that  British  sub- 
jects, holding  lands  in  the  United  States,  and 


immediately  for  some  other  port,  or  possibly  ob- 
stinate and  determined  declarations  of  a  resolu- 
tion to  break  the  blockade,  might  be  evidence 
of  an  attempt,  after  warning,  to  enter  the  block- 
aded port.  But  whether  these  circumstances,  or 
others,  may  or  may  not  amount  to  evidence  of 
the  olf'ence,  theofi'ence  itself  is  attempting  again 
to  enter;  and  unless',  '"'after  notice',  she  shall 
again  attempt  to  enter,"  the  two  nations  ex- 
pressly stipulate  she  shall  not  be  detained,  nor 
her  cargo,  if  not  contraband,  confiscated.  Ibid. 
See  Alien  and  Alien.\ge. 


BROKER. 

If  a  broker  acts  under  a  del  credere  commis- 
sion, he  may  be  considered  as  the  jirimary  debtor, 
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and  therefore  may  be  considered  as  protected  by  '  nations.     Yealon  v.  Fry,  5  Cranch,  335  :  2  Cond. 
the  policy  to  the  amount  of  his  commissions,  or   Rep.  273. 


have  a  lien  for  his  acceptances.  Hurlbcrt  el  al 
V.  The  Pacific  Insurance  Company,  2  Sumner's  C 
C.  R.  481. 
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1.  General  Principles. 

1.  The  right  of  a  belligerent  cruiser  of  seizing 
on  the  liigh  seas,  and  bringing  in  a  vessel  for 
further  e.xamination,  does  not  authorize  or  ex- 
cuse any  spoliation  or  damage  done  to  the  pro- 
perty; and  the  captors  proceed  at  their  peril, 
and  are  liable  for  all  the  consequent  injury.  Del 
Col  V.Arnold,  3  Dall.  333;   1  Cond.  Rep.  150. 

2.  Congress  may  authorize  general  hostilities, 
and  in  such  case  the  general  laws  of  war  will 
apply;  or  partial  hostilities,  when  the  laws  of 
war,  so  far  as  they  are  applicable,  will  be  in 
force.  Talbot  v.  Seeman,  1  Cranch,  1 ;  1  Cond. 
Rep.  229. 

3.  On  surrender,  by  capitulation,  all  the  pro- 
perty of  the  inhabitants  protected  by  the  articles 
is  considered  by  the  law  of  nations  as  neutral, 
are  not  subject  to  capture  on  the  high  seas  by 
the  belligerent  or  its  allies.  Miller  et  al.  v.  The 
Resolution,  2  Dall.  1. 

4.  Every  capture  is  at  the  peril  of  the  party. 
The  captor,  therefore,  must  show  just  grounds 
for  the  violence,  or  he  is  liable  to  an  action  for 
damages;  and  before  he  can  have  condemna- 
tion, must  prove  the  ship  to  be  the  property  of 
the  enemy.     Ibid. 


10.  The  trial  of  prizes  taken  on  the  high  seas, 
without  the  limits  and  jurisdiction  of  the  United 
States,  a  neutral  nation,  and  carried  within  the 
limits  of  the  belligerent,  by  vessels  of  war  be- 
longing to  such  belligerent,  and  acting  under  the 
same,  and  of  all  questions  incidental  thereto,  be- 
long to  the  tribunals  of  such  belligerent,  and  to 
no  other  tribunal  whatsoever.  Untied  States  v. 
Peters,  3  Dall.  129. 

11.  An  officer  of  such  belligerent  vessel  of 
war  cannot  be  arrested  or  sued  in  the  neutral 
nation,  at  the  suit  or  instance  of  individuals,  for 
any  capture  made  on  the  high  seas,  and  carried 
for  adjudication  into  a  belligerent  port.     Ibid. 

12.  A  belligerent  may  arrest  a  neutral  vessel 
on  the  high  seas,  and  bring  it  into  the  ports  of 
the  sovereign  under  whose  commission  he  acts, 
for  any  breach  of  neutrality;  and  for  such  acts 
is  answerable  only  to  the  sovereign  in  whose 
service  he  is,  and  from  whom  he  derives  his  au- 
thority.    Ibid. 

13.  A  capture  of  a  neutral  vessel,  by  a  belli- 
gerent, is  a  total  loss  under  a  policy  of  insurance, 
and  the  assured  is  entitled  thereon  to  abandon. 
Bhinelander  v.  The  Ins.  Co.  of  Pennsylvania,  4 
Cranch,  29;  2  Cond.  Rep.  13. 

14.  If  an  American  vessel  be  captured  on  a 
circuitous  voyage  to  the  United  States,  in  a  for- 
mer part  of  which  she  has  been  guilty  of  conduct 
subjecting  her  to  condemnation,  although  at  the 
time  of  capture  she  is  committing  no  illegal  act, 
she  must  be  condemned.  The  Joseph.  8  Cranch, 
451;  3  Cond.  Rep.  212. 

15.  The  hostile  character  of  the  property  at 
the  time  of  capture  establishes  the  legality  of  it, 
and  no  future  circumstances,  changinsr  the  hos- 


5.  A  sentence  of  condemnation,  as  a  prize,  in  !  tile  character  of  the  claimant  to  that  of  a  friend 
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the  circuit  court,  although  denominated  '-'a  fina 
sentence."  is  not  a  detinitive  sentence,  in  the 
sense  in  which  that  term  is  used  in  the  conven- 
tion of  the  United  States  and  the  French  republic, 
finally  ratified  on  the  21st  of  December.  1801: 
and  a  vessel  captured  as  a  prize,  and  condemned 
by  the  sentence  of  the  court,  previous  to  the 
signature  of  the  convention,  but  from  which 
sentence  a  writ  of  error  was  prosecuted  to  the 
supreme  court,  and  was  depending  at  the  time 
of  the  ratification,  was  restored  to  the  owners 
under  the  fourth  article  of  condemnation.  The 
United  States  v.  The  Schooner  Pegay,  1  Cranch, 
103;   1  Cond.  Rep.  256. 

6.  The  commander  of  an  armed  vessel  of  the 
United  States  has  a  right  to  stop  vessels  on  the 
high  seas  for  examination.  Maley  v.Shattuck.  3 
Cranch,  458 ;   1  Cond.  Rep.  597. 

7.  Immediately  on  the  capture,  the  captors 
acquire  such  a  right  as  no  neutral  can  justly 
impugn  or  destroy.  M'-DonousJi  v.  Dannery,  3 
Dall.  188.  -^ 

8.  The  owner  of  a  privateer,  capturing  neutral 
property,  is  not  liable  to  a  decree  of  restitution, 
unless  the  property,  or  its  proceeds,  came  to  his 
hands.  Jennings  v.  Carson,  4  Cranch,  2  ;  2  Cond. 
Rep.  2.  ;  )     ; 

9.  A  vessel  sailing  ignorantly  to  a  blockaded 
port  IS  not  liable  to  capture  under  the  law  of 


or  subject,  can  entitle  him  to  restitution.     The 
Venus.  8  Cranch,  253;  3  Cond.  Rep.  109. 

16.  The  right  of  capture  is  entirely  derived 
from  the  law:  it  is  a  limited  right,  which  is 
subject  to  all  the  restraints  which  the  legislature 
has  imposed,  and  is  to  be  exercised  in  the  man- 
ner which  its  wisdom  has  prescribed.  The 
Thomas  Gibbons.  8  Cranch,  421;  3  Cond.  Rep. 
193. 

17.  Whether  the  capture  is  made  by  a  duly 
commissioned  captor  or  not,  is  a  question  between 
the  government  and  the  captor,  with  which  the 
claimant  has  nothing  to  do.  The  Amiable  Isabella, 
6  Wheat.  1 ;  5  Cond.  Rep.  1. 

18.  If  the  capture  be  made  by  a  non-commis- 
sioned captor,  the  government  may  contest  the 
right  of  the  captor  after  a  decree  of  condemna- 
tion, and  before  a  distribution  of  the  prize-pro- 
ceeds; and  the  condemnation  must  be  to  the 
government.     Ibid. 

19.  Where  a  transfer  of  the  capturing  vessel 
in  the  ports  of  the  belligerent  state,  under  whose 
flag  and  commission  she  sails  on  a  cruise,  is  set 
up  in  order  to  legalize  the  capture,  the  bona 
fides  of  the  sale  must  be  proved  by  the  usaal 
documentary  evidence  in  a  satisfactory  manner. 
La  Conccpcion,  6  Wheat.  235  ;  5  Cond.  Rep.  77. 

20.  In  order  to  constitute  a  capture,  some  aci 
should  be  done  indicative  of  an  intention  to  seize 
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ami  to  retain  as  prize;  it  is  sufficient  if  such  in- 
tention is  fairly  to  be  inferred  from  the  conduct 
of  the  captor.  The  Grotius,  9  Cranch,  368;  3 
Cond.  Rep.  432. 

21.  The  master  of  a  neutral  vessel,  which  is 
captured,  is  bound  to  remain  with  the  ship  until 
condemnation,  or  a  recovery  is  hopeless;  and  his 
wages  after  the  capture,  and  until  the  condemna- 
tion. &c.,  are  a  charge  to  be  paid  by  the  owners, 
and  are  ultimately  to  be  borne  as  a  general  ave- 
rase  by  all  the  parties  in  interest.  Willard  v. 
Don;  3  Mason's  C.  C.  R.  161. 

22.  Where  a  capture  is  lawful,  the  subsequent 
bringing  in  of  the  vessel  is  not  a  cause  forgiving 
damages.  The  Marianna  Flora,  3  Mason's  C. 
C.  R.  116. 

23.  If  there  be  an  animus  capiendi,  and  a 
submission  on  one  side,  and  a  possession  on  the 
other,  it  constitutes  a  capture,  although  no  prize 
crew  be  put  on  board.  The  Alexander,  1  Gallis. 
C.  C.  R.  532. 

24.  Where  an  enemy's  vessel  was  captured 
by  a  private  armed  vessel  of  the  United  States, 
and  subsequently  dispossessed  by  the  force  or 
terror  of  another,  the  prize  was,  under  the  cir- 
cumstances of  the  case,  adjudged  to  the  first 
captor,  with  cosis  and  damages.  The  Mary,  2 
Wheat.  123  ;  4  Cond.  Rep.  65. 

25.  A  capture,  made  within  neutral  territory, 
is.  as  between  the  belligerents,  rightful ;  and  its 
validity  can  only  be  questioned  by  the  neutral 
state.  The  Anne,  3  Wheat.  435;  4  Cond.  Rep. 
286. 

26.  If  the  captured  vessel  commenced  hostili- 
ties upon  the  captor,  she  forfeits  the  neutral 
protection,  and  the  capture  is  not  an  injury  for 
which  redress  can  be  sought  from  the  neutral 
sovereign.     Ibid. 

27.  Upon  a  piratical  capture,  the  property  of 
the  original  owners  cannot  be  forfeited  for  the 
misconduct  of  the  captors  in  violating  the  muni- 
cipal laws  of  the  country  where  the  vessel 
seized  by  them  is  carried.  The  Josef  a  Segunda, 
5  Wheat.  338;  4  Cond.  Rep.  672. 

28.  Bnt  where  the  capture  is  made  by  a  regu- 
larly commissioned  captor,  he  acquires  a  title  to 
the  captured  property,  which  can  only  be  di- 
ve.«ted  by  recapture,  or  by  the  sentence  of  a 
competent  tribunal  of  his  own  country;  and  the 

•  property  is  subject  to  forfeiture  for  a  violation, 
by  the  captor,  of  the  revenue  or  other  municipal 
Jaws  of  the  neutral  country,  into  which  the  prize 
may  be  carried.     Ibid. 

29.  The  only  point  settled,  in  the  case  of  Glass 
v.Tl^e  Betsey,  3  Dali.  6;  1  Cond.  Ren.  10,  was, 
that  the  courts  of  the  neutral  country  liave  juris- 
diction of  captures,  made  in  violation  of  its 
neutrality.  The  Invincible,  1  Wheat.  238;  3 
Cond.  liep.  558.      ■ 

30.  Neutral  property  is  not  liable  to  capture; 
but  on  a  violation  of  the  duties  of  neutrality,  it 
is  in  the  predicament  of  enemy's  property,  and 
subject  to  seizure  and  condemnation.  Darby  v. 
The  Bri^Eslern,  2  Da II.  31. 

31.  Where  a  capture  has  been  made  by  a  joint 
concern,  and  under  articles  of  agreement,  it  can 
never  be  material  which  party  has  been  most 
active.    Kcunc  el  at.  v.  The  Gloucester,  2  Dall.  39. 


32.  Captures  by  belligerent  vessels,  lawfully 
commissioned,  are  alone  exempt  from  inquiry 
by  neutral  courts;  and  if  the  capturing  vessel 
claims  to  be  so  exempted,  the  court  should  in- 
quire whether,  and  have  proof,  that  she  is  en- 
titletl  to  the  same.  Talbot,  appellant,  v .  Janscn 
et  al,  3  Dall.  133;   1  Cond.  Rep.  62. 

2.  Legal  Capture. 

33.  Where  a  capture  is  made  by  captors  acting 
under  the  commission  of  a  foreign  country,  such 
capture  gives  them  a  right  which  no  other  na- 
tion, neutral  to  them,  has  a  right  to  impugn,  un- 
less for  the  purpose  of  vindicating  its  own  violated 
neutrality.  La  Nereyda,  8  Wheat.  108;  5  Cond. 
Rep.  400. 

34.  A  neutral  vessel  captured  by  a  French 
vessel  of  war,  and  armed  and  manned  by  the 
captors,  was  liable  to  be  captured  by  the  armed 
vessels  of  the  United  States,  under  the  act  of 
congress  of  the  28th  of  May,  1798;  but  such 
vessels,  after  capture,  could  not  be  considereil 
as  French  vessels,  and  liable  to  condemnation. 
Talbot  V.  Seeman,  1  Cranch,  1 ;  2  Cond.  Rep. 
229. 

35.  Where  there  is  probable  cause  to  believe 
a  vessel,  met  with  at  sea,  is  in  the  condition  of 
one  liable  to  capture,  it  is  lawful  to  take  her  in 
for  examination  and  adjudication.     Ibid. 

36.  A  capture,  as  prize  of  war,  may  lawfully 
be  made  within  the  territorial  limits  of  the 
United  States,  at  any  place  below  low-water 
mark,  llie  Joseph;  Sargent,  Master,  8  Cranch, 
451;  3  Cond.  Rep.  212. 

37.  A  voyage  by  an  American  vessel,  from  an 
enemy's  port,  with  a  cargo  on  board,  without  the 
license  of  the  government  of  the  United  States, 
is  of  itself  probable  cause  for  the  capture.  The 
Liverpool  Packet,  1  Gallis.  C.  C.  R.  513. 

38.  A  capture  may  be  well  made  by  a  priva- 
teer of  the  United  States,  within  three  miles  of 
the  shores  of  the  United  Slates,  llie  Brig  Jo- 
seph, 1  Gallis.  C.  C.  R.  545. 

39.  Captures  by  non-commissioned  vessels 
belonging  to  the  government.     Ibid. 

40.  Probable  cause  is  a  sufFicient  justification 
for  a  capture.  But  such  protection  may  be  for- 
feited by  subsequent  misconduct  or  negligence. 
The  George,  1  INlason's  C,  C.  R.  29. 

41.  To  constitute  a  probable  can.'^e  of  capture, 
it  is  not  necessary  that  there  should  be  prima 
facie  evidence  to  condemn.  It  is  sufficient  if 
there  be  circumstances  which  warrant  a  rea.eon- 
able  suspicion  of  illegal  conduct.     Ibid. 

42.  The  briganline  Fanny,  a  Briti.-sh  vessel, 
was  captured  within  five  miles  of  Cape  Hen- 
lopeii;  am!  brought  into  the  port  of  Philadelphia. 
The  owners  of  the  Fanny  claimed  her,  as  siie 
was  alleged  to  have  been  taken  within  the  terri- 
torial jurii^diction  of  the  United  States.  The 
district  court  refused  to  restore  her.  Moxon  ct 
al.,  British  Subjects,  v.  I'hc  Briaanline  Fanny,  2 
Peler.s'  A<Ini.  Deci.-?'.  309. 

43.  Pioperty  captured  by  a  French  privateer, 
and  sold  in  a  Spanish  port  before  contiemnation, 
and  brouiiht  by  the  purchasers  to  the  United 
Slates,  will  be  restored  on  a  suit  brought  by  the 
agent  of  the  first  owners,  if  properly  identified, 
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SMtp!*^  original  owners  be  citizens  of  the  United  ;  ried  there,  and  in  1797  took  an  oath  of  allegiance 

^fr   im        -^      "  ''•  """'^'  "  "^-^  ^'^'  ^^'"-    '"^  Denmark.      J.  S.  put  a  cargo  on  boa?d  the 

id   tL^o  .  F  *    1    1--     1      ■  ^chooner,  calling  her  the  Charmhig  Betsey,  and 

44.  The  capture  of  a  neutral  ship,  having  ene-    cleared  her  out  for  Guadaloupe.     She  was  cap- 

Ty^eli-lTSln^  ^"^"^^  IS  stnctly  justifiable  in    tured    by  a  French   privatee?,  and  ordered  lor 

IJT^I            V''^^'"'i'''''C   J,' 's  no  wrong    Guadaloupe  as  a  prize;  and  was  recaptured   by 
clone  to  the  neutral.  Rvpii  fhnnoVi  tho  irr^,r,rrc,  h^    ,u.^     a„,„_! r'-     .'    ^  ,,    .  "i""'^^   ^j' 


done  to  the  neutral,  even  though  the  voyage  be 
thereby  defeated.  The  captors  are  not.  there- 
fore, answerable  in  pocnam  to  the  neutral,' for  the 
losses  which  he  may  sustain  by  a  lawful  exer- 
cise of  belligerent  rights.  It  is  the  misfortune 
of  the  neutral,  and  not  the  fault  of  the  bellige- 
rent. By  the  capture  the  captors  are  subslitufed 
in  lieu  of  the  original  owners,  and  take  the  pro- 
perty cum  onere.  They  are,  therefore,  I'espon- 
sible  for  the  freight  which  attached  upon  the 
property,  of  which  the  sentence  of  condemna- 
tion ascertains  them  to  be  the  rightful  owners, 
succeeding  to  the  former  proprietors.  The  An- 
tonio Johanna,  1  Wheat.  159;  3  Cond.  Rep.  525. 

45.  Pirates  may  be  lawfully  captured  by  the 
public  or  private  ships  of  any  nation,  in  peace  or 
in  war;  for  they  are  the  common  enemies  of 
rnankind,  and  as  such,  are  liable  to  the  extreme 
rights  of  war.  The  Marianna  Flora.  11  Wheat. 
1;  6  Cond.  Rep.  201. 

3.  Illegal  Capture. 

46.  A  capture  upon  the  high  seas  was  made 
by  a  vessel  illegally  fitted  out  in  the  United 
States,  by  citizens  of  the  United  States,  and  car- 
rying the  flag  of  the  French  republic,  being 
commissioned  as  a  privateer,  of  the  Mag'dalena. 
a  vessel  and  cargo  bound  from  Cura9oa°to  Am- 
sterdam ;  the  vessel  and  cargo  being  the  pro- 
perty of  citizens  of  the  United  Netherlands. 
The  vessel  captured  was  brought  into  Charleston. 


the  American  frigate  Constellation,  Murray, 
commander,  and  carried  into  Martinique,  where 
1  he  cargo  was  sold,  and  the  vessel  brought  to  the 
United  States;  the  vessel  and  cargo  being  con- 
sidered as  having  violated  the  law  of  the  United 
States  prohibiting  intercourse  between  the  United 
States  and  France,  and  the  .sale  to  J.  S.  being  a 
cover  to  evade  the  law.  Held,  that  the  recap- 
ture was  illegal.  Murray  v.  The  Charmincr 
Betsey,  2  Cranch,  64;   1  Cond.  Rep.  358.  ^ 

51.  The  act  of  congress,  of  the  9th  of  Feb- 
ruary, 1799,  authorized  the  seizure  on  the  high 
seas  of  vessels  of  the  United  States,  bound  or 
sailing  to  any  port  or  place  of  the  French  re- 
public. This  act  did  not  authorize  the  capture 
of  a  vessel  sailing  from  a  French  port ;  and  the 
orders  of  the  president  of  the  United  States,  to 
the  commanders  of  the  armed  vessels  of  the 
United  States,  enjoining  the  seizure  of  American 
vessels  sailing  from  French  ports,  v.ill  not  pro- 
tect them  from  a  claim  for  damages  for  the  cap- 
ture of  a  vessel  coming  from  a  port  of  France. 
Little  et  al.\.  Barreme  et  al,  2  Cranch,  170;  1 
Cond.  Rep.  378. 

52  The  commander  of  a  United  States'  .'^hip 
of  war.  if  he  seizes  a  vessel  on  the  heh  sea.s, 
without  probable  cause,  is  liable  to  make  resti- 
tution, in- value,  with  damages  and  costs;  even 
although  the  vessel  is  taken  out  of  his  posses- 
sion by  a  superior  force ;  and  the  owner  is  not 
bound  to  restore  to  the  recaptor,  but  may  aban- 


^nn.Tf^    "J^!  •T"''r'r^'u'^'^  \"  ^^^  ^li-^t'-ict    don,  and  hold  the  original  captor  liable  for  the 

COU   t  01    triH  firstnnt  nf   Smith  Pniv^linr,     «„  ,.r,f„: a,„i_    i 71^  7  ri.     . .       i*^    „    ^  ,         


court  of  the  district  of  South  Carolina,  to  obtain 
a  restitution  of  the  vessel  and  car^o.  and  dam- 
ages fiom  the  captors.  Held,  that'  the  capture 
was  illegal  :  and  that  the  vessel  and  carco  should 
be  restored  to  the  owners  with  damages.  Tal- 
bot, appellant,  v.  Jansen.  appellee,  et  al,  3Da]].  133 : 
1  Cond.  Rep.  62.  ^r        .  ,  , 


whole  loss.     Maley  \\Shattucli,  3  Cranch.  458 ; 
1  Cond.  Rep.  597. 

53.  A  capture  made  by  citizens  of  the  United 
Slates,  of  property  belonging  to  subjects  of  a 
country  in  amity  with  the  United  States,  is  un- 
lawful, wheresoever  the  capturing  vessel  may 
have  been  equipped,  or  by  whomsoever  com- 


A-r     A    ^„\,,         u  I    1     -.  .         .  I  """=   uci.li   c4U]iMjeu,   ui    uv   w  iiuinsoever  com- 

.n.L  '^.^•^P"''^  ^y  '-i  vessel,  built,  armed,  and  missioned;  and  the  property  thus  captured,  if 
eq  ipped  as  a  vessel  of  war,  ,n  a  neutral  country,  brought  within  the  neutral  limits  of  this  country, 
s  unlawful;  and  the  courts  of  the  neutral  couu-  will  be  restored  to  the  original  owners.  The 
pertv  vT^  restitution  of  the  captured  pro-  Bello  Corrunes,  6  Wheat.  152;  5  Cond.  Rep.  45. 
zi«  '  TT.ril     11       I  •      ,  ,      ,  .  ,   \      ^'^-  Where  a  capture  is  made  of  the  property 

^J:\.ZV^-  ^  ^^     ^""i  committed  on  the  hign    of  the  subjects  of  a  nation  in  amity  with  the 
f,  w'^  ,"u!..-f!'!^.''.>'A-^"^  ""  ^.n'}'''"  "^^)"be  'IJegal    United  States,  by  a  vessel  built,  armed,  equip- 


without  being  piratical.     Ibid. 

49.  A  capture  made  by  a  lawfully  belligerent 
cruiser,  with  the  aid  and"  by  means  of  a  neutral. 
who  had  no  right  to  cruise,  is  unlawful,  and  the 
captured  property  will  be  restored  by 'the  neu- 
tral, if  brought  within  the  jurisdiction  of  its 
courts.     Ibid. 

50.  The  Charming  Betsey,  an  American  mer- 
chant vessel,  sailed  from  Baltimore  on  the  lOfh 
ot  April  1800,  under  the  name  of  the  Jane,  for 
bt.  Bartholomew's,  with  a  cargo  of  flour,  and 
aiterwar.ls  proceeded  to  St.  Thoma.s,  where  she 
was  sold  to  J.  S.,  who  was  born  in  the  United 
^tales,  and  while  an  infant,  was  removed  to  St. 
Ihonias,  of  which  place  he  became  a  burgher, 
and  there  carried  on  trade  as  a  merchant,  mar- 


ped,  and  owned  in  the  United  States,  such  cap- 
ture _  is  illegal,  and  the  property,  if  brought 
within  our  territorial  limits,  will  be  restored  to 
the  original  owners.  La  Concepcion,  6  Wheat. 
235;  5  Cond.  Rep.  77. 


CARRIERS. 

1.  The  law^  regulating  the  responsibility  of 
common  carriers,  does  not  apply  to  the  case  of 
carrying  intelligent  beings,  such  as  negroes. 
The  carrier  has  not.  and  cannot  have  over  them 
the  same  absolute  control  that  he  has  over  in- 
animate matter.  In  the  nature  of  things,  and 
2k 
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in  their  character,  they  resemble  passengers,  not  [ 
packages  of  goods.  It  would  seem  reasonable, 
therefore,  that  the  responsibility  of  the  carrier 
shonld  be  measured  by  the  law  which  is  appli- 
cable to  passengers,  rather  than  by  that  which 
is  applicable  to  the  carriage  of  common  goods. 
Boyce  v.  Anderson,  2  Peters,  155. 

2.  The  law  applicable  to  common  carriers  is 
one  of  great  rigour.  Though,  to  the  extent  to 
which  it  has  been  carried,  in  the  cases  to  which 
it  has  been  applied,  its  necessity  and  its  policy 
are  admitted,  yet  it  ought  not  to  be  carried 
farther,  or  applied  to  new  cases.  It  has  not  been 
applied  to  living  men,  and  it  ought  not  to  be. 
Ibid. 

3.  The  ancient  rule  of  the  law  of  carriers, 
that  the  carrier  is  liable  only  for  ordinary  ne- 
glect, does  not  apply  to  the  conveyance  of  slaves. 
Ibid. 

4.  The  owner  of  a  vessel  is  answerable  for 
the  carelessness  or  unskilfulness  of  his  master ; 
and  by  the  common  law,  nothing  but  the  act  of 
God,  or  of  the  enemy,  or  of  the  party  complain- 
ins-  can  excuse.  Dusar  v.  Murgatroyd,  1  Wash. 
C.'C.  R.  13. 

5.  The  owner  of  a  ship  has  no  right,  without 
necessity,  to  change  the  vehicle  of  conveyance 
of  goods  shipped  on  freight.  Trott  et  al.  v.  IFood, 
1  Gallis.  C.  C.  R.  443. 

6.  A  usage,  to  control  this  general  principle, 
should  be  so  uniform  and  general,  that  persons 
engaging  in  the  trade  may  be  considered  as  con- 
tracting; with  reference  to  it;  otherwise,  it  ought 
not  to  affect  the  rights  of  the  parties.     Ibid. 

7.  A  bailee,  without  reward,  is  guilty  of  gross 
negligence,  if  he  omits  that  reasonable  care  of 
properly  committed  to  his  charge,  which  per- 
sons in  the  like  situation  exercise,  or  which  the 
bailee  is  accustomed  to  exercise  in  like  cases. 
Tracy  v.  Wood,  3  Mason's  C.  C.  R.  132. 

8.  Gross  negligence  is  to  be  considered  with 
reference,  to  the  nature  of  the  goods  delivered 
to  the  bailee  without  reward.  If  money  is  de- 
livered, it  Is  to  be  kept  with  more  care  than 
common  property.     Ibid. 

9.  In  an  action  brought  against  a  postmaster 
for  negligence,  in  not  safely  transmitting  a  letter 
conlaiui'ig  money,  in  the  mail,  and  issue  taken 
upon  the  neglect  of  the  postmaster  himself,  il  is 
not  competent  to  give  in  evidence  the  neglect  of 
hi%  assistant.  Durdop  v.  Munroc,  7  Cranch,  269  ; 
2Cond.  Rep.  484. 

10.  The  ilislinction  between  the  relation  of  a 
postmaster  to  his  sworn  assistant  acting  under 
nim,  and  between  master  and  servant  generally, 
has  loii;^  been  settled:  and  though  the  latter  re- 
lation might  sanction  the  admission  of  such  evi- 
dence, if  it  is  int(Mided  to  charge  a  postmaster 
for  the  negligence  of  .his  assistants,  the  plead- 
ings must  b(!  made  up  according  to  the  case: 
and  hi5  liability  then  will  only  result  from  his 
own  nei.dect,  in  not  properly  superinteiiiling  the 
discharge  of  their  duties  in  his  oliice.     Ibid. 

11.  In  order  to  make  a  postmaster  liable  for 
negligence,  it  must  appear  that  the  loss  or  injury 
sustained  by  the  plaintitr,  was  the  consequence 
of  the  negligence.     Ibid. 


12.  The  proprietors  of  the  steamboats  between 
Providence  and  New  York,  are  common  carriers, 
and;  as  such,  bound  to  receive  all  persons  on 
board,  to  whose  character  and  conduct  there  is 
no  reasonable  objection,  if  they  have  suitable 
accommodations.  Jcnclcs  v.  Coleman,  2  Sumner's 
C.  C.  R.  221. 

13.  They  may,  rightfully,  exclude  all  persons 
of  bad  character  or  habits,  or  whose  objects  are, 
in  any  way.  to  interfere  with  their  interests,  who 
refuse  to  obey  the  reasonable  regulations  which 
are  made  icfr  the  government  of  the  steamboat; 
and  they  may  rightfully  inquire  into  the  habits 
or  motives  of  passengers  who  offer  themselves. 
Ibid. 

14.  The  plaintiff  was  the  known  agent  of  the 
Tremont  line  of  stage-coaches.  The  proprietors 
of  the  steamboat  Benjamin  Franklin  had,  as  he 
well  knew,  entered  into  a  contract  with  the 
Citizens'  Stage-Coach  Company,  to  carry  passen- 
gers between  Boston  and  Providence,  in  con- 
nection with,  and  to  meet  the  steamboats.  The 
plaintiff  hail  been  in  the  habit  of  coming  on 
board  the  steamboat  at  Providence  and  New- 
port, for  the  purpose  of  soliciting  passengers 
for  the  Tremont  line:  Held,  if  the  jury  should 
be  of  opinion  that  the  contract  was  reasonable 
anil  bona  fide,  and  not  entered  into  for  the 
purpose  of  an  oppressive  monopol}-,  and  that 
the  exclusion  of  the  plaintiff'  was  a  reasonable 
regulation,  in  order  to  carry  this  contract  into 
effect,  that  the  proprietors  of  the  steamboat 
would  be  justified  in  refusing  to  take  the  plain- 
tiff on  board.     Ibid. 

15.  In  an  action  against  the  owner  of  a  stage- 
coach used  for  carrying  passengers,  for  an  injury 
sustained  by  one  of  the  passengers  by  the  up- 
setting of  the  coach,  the  owner  is  not  liable,  un- 
less tiie  injury  of  which  the  plaintiff  complains 
was  occasioned  by  the  negligence  or  wane  of 
proper  skill  or  care  in  the  driver  of  the  carriage, 
in  which  he  ami  his  wife  were  passengers;  and 
the  facts  that  the  carriage  was  upset,  and  the 
plaintiff's  wife  injured,  are  prima  facie  evidence 
that  there  was  carelessness,  or  negligence,  or 
want  of  skill  upon  the  part  of  the  driver ;  and 
throws  upon  the  defemlant  the  burden  of  proving 
that  the  accident  was  not  occasioned  by  the  dri- 
ver's fault.     Stakes  wSaltonstall,  13  Peters,  181. 

16.  It  being  admitted  that  the  carriage  was 
upset  and  the  plaintiff's  wife  injured,  il  is  in- 
cumbent on  the  defendant  to  prove  that  the  dri- 
ver was  a  person  of  competent  skill,  of  good 
habits,  and  in  every  respect  qualified,  and  suit- 
ably prepared  for  the  business  in  which  he  was 
engaged  ;  and  that  he  acted  on  this  occasion 
with  reasonable  skill,  and  .with  the  utmost  pru- 
dence and  caution;  and  if  the  disaster  in  ques- 
tion was  occasioned  by  the  least  negligence,  or 
want  of  skill  or  prudence  on  his  pari,  then  the 
defendant  is  liable  in  the  action.     Ibid. 

17.  If  there  was  no  want  of  proper  skill,  or 
care,  or  caution  on  the  part  of  a  driver  of  a 
stage-coach,  and  the  stage  was  upset  by  the  act 
of  the  plaintiff  or  his  wife,  in  rashly  and  impro- 
perly springing  from  it,  then  the  defendant  is  not 
liable  to  an  action ;  but  if  the  want  of  proper 
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skill  or  care  of  the  driver  placed  the  passengers 
in  a  state  of  peril,  and  ihey  had  at  that  time  a 
reasonable  ground  for  supposing  that  the  stage 
would  upset,  or  that  the  driver  was  incapable  of 
managing  his  horses,  the  plaintiff  is  entitled  to 
recover ;  although  the  jury  may  believe,  from 
the  position  in  which  the  stage  was  placed  by 
the  negligence  of  the  driver,  the  attempt  of  the 
plaintiff  or  his  wife  to  escape  may  have  increased 
the  peril,  or  even  caused  the  stage  to  upset ; 
and  although  they  may  also  find  that  the  plain- 
tiff and  his  wife  would  probably  have  sustained 
little  or  no  injury  had  they  remained  in  the  stage. 
Ibid. 

18.  If  the  driver  was  a  person  of  competent 
skill,  and  in  every  respect  qualified  and  suitably 
prepared  for  the  business  in  which  he  was  en- 
gaged, and  the  accident  was  occasioned  by  no 
fault  or  want  of  skill  or  care  on  his  part,  or  that 
of  the  defendant  or  his  agents,  but  by  physical 
disability  arising  from  extreme  and  unusual  cold, 
which  rendered  him  incapable  for  the  time  to 
do  his  duty;  then  the  owner  of  the  stage  is  not 
liable  in  an  action  for  damages,  for  an  injury 
sustained  by  a  person  who  was  a  passenger.  Ibid. 


CARTEL. 


The  ship  William  Penn  was  fitted  and  re- 
paired, at  Jamaica,  a  British  possession,  during 
the  war  with  England,  as  a  cartel,  and  an  hypo- 
thecation for  money  borrowed  to  repair  her,  and 
to  enable  her  to  perform  the  voj-age.  The 
holder  of  the  bottomry  proceeded  against  the 
ship,  after  her  arrival  at  Philadelphia,  for  the 
recovery  of  the  amount  loaned;  and  the  owners 
pleaded  that  the  hypothecation  was  executed 
during  war.  and  the  libellants  were  alien  ene- 
mies. By  Mr.  Justice  Washington  : — The  flag 
of  truce  v.-hich  a  cartel  carries,  throws  over  her 
and  those  with  whom  contracts  are  made  for  her 
navigation,  the  mantle  of  peace.  She  is,  pro 
ha!C  vice,  a  neutral  licensed  vessel,  and  all  per- 
sons concerned  in  her  navigation,  upon  the  par- 
ticular service  on  which  both  belligerents  have 
employed  her,  are  neutral  in  respect  to  both, 
and  under  the  protection  of  both.  She  cannot 
carry  on  commerce  under  the  protection  of  her 
flag,  because  this  is  not  the  business  for  which 
she  is  employed,  and  for  which  the  immunities 
of  that  flag  were  granted  to  her.  She  is  eng-aged 
in  a  special  service,  to  carry  prisoners  from  one 
place  to  another;  and  whilst  so  engaged,  she  is 
under  the  protection  of  both  belligerents,  in  re- 
lation to  every  act.  necessarily  connected  with 
that  service.  It  follows,  that  all  contracts  made 
for  equipping  and  fitting  her  for  this  service,  are 
to  be  considered  as  contracts  made  betvi'een 
friends,  and  consequently  ought  to  be  enforced 
in  the  tribunals  of  either  of  the  belligerents,  hav- 
ing jurisdiction  of  the  subject.  The  agreement 
of  the  two  nations  to  make  a  cartel,  amounts  to 
a  license  by  both  to  perform  the  service  in 
which  the  vessel  is  employed,  and  sanctifies  all 
the  means  necessary  to  that  end.  Crmcford  et  al. 
V.  The  WiUiam  Penr},  Peters'  C.  C.  R.  106. 


CASES  CERTIFIED  FROM  THE   CIRCUIT 
COURTS  OF  THE  UNITED  STATES. 

1.  The  law  which  empowers  the  supreme 
court  to  take  cognisance  of  questions  adjourned 
from  a  circuit  court,  gives  jurisdiction  over  the 
single  point  on  which  the  judges  were  divided, 
not  over  the  whole  cause.  Wayman  et  al.  v. 
Soulhard  et  al.,  10  Wheat.  1 ;  6  Cond.  Rep.  1. 

2.  Where  the  court  is  equally  divided,  the 
decree  of  the  court  below  is  of  course  affirmed, 
so  far  as  the  point  of  division  goes.  The  Ante- 
lope, 10  Wheat.  66  ;  6  Cond.  Rep.  30. 

3.  The  supreme  court  has  no  jurisdiction  in  a 
case  in  which  the  judges  of  the  circuit  court 
have  divided  in  opinion  upon  a  motion  for  a  rule 
to  show  cause  why  the  taxation  of  the  costs 
of  the  marshal  on  an  execution  should  not  be  re- 
versed and  corrected.  Bank  of  the  United  States  v. 
Green  and  others,  6  Peters.  26.     ' 

4.  Where  the  court  is  equally  divided  in 
opinion  upon  a  writ  of  error,  the  judgment  of  the 
inferior  court  is  affirmed.  Elting  v.  The  Bank 
of  the  United  States,  11  Wheat.  59;  6  Cond.  Rep. 
216. 

5.  Where  a  case  is  certified  to  the  supreme 
court  upon  a  division  of  opinion  of  the  judges  of 
the  circuit  court,  and  the  points  upon  which  they 
were  so  divided  are  too  imperfectly  stated  to 
enable  the  supreme  court  to  pronounce  any 
opinion  upon  them ;  it  will  neither  award  a  ve- 
nire facias  de  novo,  nor  certify  any  opinion  to 
the  court  below,  but  will  merely  certify  that 
the)'  are  too  imperfectly  stated.  Perkins  v. 
Hart's  Errs.,  t^c,  11  Wheat.  231 :  6  Cond.  Rep. 
287. 

6.  It  appeared  on  a  certificate  from  the  circuit 
court  of  the  United  States  of  Pennsylvania,  that 
the  judges  of  the  court  were  divided  on  a  mo- 
tion in  arrest  of  judgment.  Held,  that  judgment 
must  be  given  on  the  verdict.  United  States  v. 
IForroZ/,  2  Dall.  338. 

7.  Where  a  case  is  certified  from  a  circuit 
court  of  the  United  States,  the  judges  of  the 
circuit  court  having  differed  in  opinion  upon 
questions  of  law  which  arose  on  the  trial  of  the 
cause;  the  supreme  court  cannot  be  called  upon 
to  express  an  opinion  on  the  whole  facts  of  the 
case,  instead  of  upon  particular  points  of  law, 
growing  out  of  the  same.  Adams,  Cunningham 
()■  Co.  V.Jones,  12  Peters,  207. 

8.  The  intention  of  congress  in  passing  the  act 
authoriizing  a  division  of  opinion  of  the  judges 
of  the  circuit  courts  of  the  United  States  to  be 
certified  to  the  supreme  court  was,  that  a  divi- 
sion of  the  judges  of  the  circuit  court,  upon  a 
single  and  material  point,  in  the  progress  of  the 
cause,  should  be  certified  to  the  supreme  court 
for  its  opinion,  and  not  the  whole  cause.  When  a 
certificate  of  division  brings  up  the  whole  cause, 
it  would  be,  if  the  court  should  decide  it,  in 
effect,  the  exercise  of  original,  rather  than  ap- 
pellate jurisdiction.  White  v.  Turk  et  al..  12  Pe- 
ters, 238. 

9.  This  case  came  up  to  the  supreme  coiart, 
from  the  circuit  court,  upon  a  division  of  op'nion 
between  the  judges  of  the  court.    It  was  decided 
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bv  the  supreme  court,  that  the  question  certified  I  court  to  entertain  the  cause?"  The  supreme 
v'ould  alone  be  considered;  each  party  being  court  ordered  it  to  be  certified,  that  the  circuit 
Ipft  tn  hrino-  nn  the  whole  case  from  the  circuit  i  court  had  jurisdiction  of  the  cause.  Logan  v. 
leii  to  orin^  up  ..   ,        .       .  ^  _....i.  oo   I  Patrick,  5  Cranch,  288  ;  2  Cond.  Rep.  259. 

14.  This  case  was  certified  from  the  circuit 
court  of  Virginia,  sitting  in  chancery,  in  which 
the  opinions  of  the  judges  of  the  court  were 
opposed  on  the  question,  "  whether  the  act  of 
assembly  of  Viiginia,  for  the  limitation  of  ac- 
tions, pleaded  by  the  defendant,  was.  under  all 
the  circumstances  stated,  a  bar  to  the  plaintiff ''s 
demand,  fouudeil  on  a  promissory  note  given  on 
the  21st  day  of  August,  1773."'  "The  certificate 
contained  a  statement  of  the  facts  agreed  to  by 
the  parties.  The  supreme  court  ordered  it  to  be 
certified  to  the  circuit  court,  "  upon  the  question 
in  this  case  referred  to  this  court  from  the  circuit 
court,  that  the  treaty  of  peace  with  Great  Britain 
prevented  the  bar  of  the  statute  :  and  the  su- 
preme court  is  also  of  opinion,  that  the  agent 
merely  for  collecting  debts  mentioned  and  de- 
scribed in  the  said  statement  of  facts,  is  not  to 
be  considered  as  a  factor,  within  the  said  act  of 
assembly,  so  as  to  bring  the  case  within  the 
proviso  of  the  statute."  By  this,  the  court  is  not 
to  be  understood  as  giving  an  opinion  on  the 
construction  of  the  note,  as  to  the  time  of  pay- 
ment. Hopkirk  v.  Bell,  3  Cranch,  454 ;  1  Cond. 
Rep.  595. 

15.  In  this  case,  the  question  certified  was, 
whether  copper  bars,  &c.,  were  not  subject  to 
certain  duties,  under  certain  acts  of  congress, 
referred  to  in  the  certificate  of  division.     It  was 


court  by  a  writ'of  error.  Ogle  v.  Lee,  2  Cranch,  33 

10.  The  question  certified  from  the  circuit 
court  of  North  Carolina  was,  "  whether  the  act 
of  assembly  (of  North  Carolina,)  entitled,  an  act 
concerning  proving  wills,  and  to  prevent  frauds 
in  the  management  of  intestates'  estates,  passed 
m  1715,  recited  in  the  plea  of  the  defendants, 
was,  under  all  the  circumstances  stated,  and  the 
various  acts  passed  by  the  legislature  of  North 
Carolina,  a  bar  to  this  action."  The  certificate 
stated,  that  the  9th  section  of  the  act  had  been 
pleaded  by  the  defendant,  in  bar  to  the  action. 
The  certificate  of  the  division  was  granted  on 
the  motion  of  the  plaintilf,  by  his  counsel;  and 
at  his  request,  a  statement  of  the  facts,  "  made 
under  the  direction  of  the  judges,"  was  certified. 
The  certificate,  thus  made  out,  set  forth  all  the 
laws  of  North  Carolina,  which  operated  on  the 
question  certified,  and  stated  the  questions  which 
arose  in  the  cause,  on  which  the  opinions  of  the 
judges  were  divided.  The  court  decided  in 
favour  of  the  plaintiff.  Ogden,  Adm'r.  of  Cornell, 
v.  Blackledge,  ExW.  of  Seder]  2  Cranch,  272  ;  1 
Cond.  Rep.  411. 

11.  Action  in  the  circuit  court  of  Massachu- 
setts, for  the  penalty  of  two  thousand  dollars, 
imposed  by  the  act  of  congress,  prohibiting  the 
slave-trade.  The  defendant  pleaded  the  provi- 
sions of  the  32d  section  of  the  crimes  act  of 


1790,  as  a  limitation  of  the  time  in  which  the  ,        ,     • 

action  should  be  brousht.     "Upon  the  defence    certified    they  were   exempt   from    the   duties 
under  this  plea,  the  judges  of  the  circuit  court    United  States  v.  Kid  and  Watson,  4  Cranch,  1 ;  S 

Cond.  Rep.  1.  S.  P.,  The  United  Stales  v.  Potts  and 
others,  5  Cranch,  284;  2  Cond.  Rep.  259. 

16.  In  this  ca.«e,  the  division  of  opinion  of  the 
judges  of  the  circuit  court  of  Pennsylvania  was 
on  questions  arising  on  a  case  stated;  and  the 
questions,  with  the  case  as  stated,  were  sent  up 
to  the  supreme  court.  It  was  directed  to  be 
certified  "  to  the  circuit  court  of  Pennsylvania, 
that  in  the  case  stated  for  the  opinion  of  this 
court  the  plaintiff"  is  entited  to  recover  for  a  total 
loss."  Rhinclandcr  v.  The  Jn.s.  Co.  of  Pennsyl- 
vania. 4  Cranch,  29;  2  Cond.  Rep.  13. 

17.'  This  case  was  certified  to  the  supreme 
court  from  the  circuit  court  of  the  United  States, 
for  the  district  of  Georgia;  the  opinion  of  the 
judges  of  that  court  being  opposed,  on  a  motion 
in  arrest  of  judgment,  upon  a  verdict  of  guilty. 
The  record  contained  the  indictment,  and  the 
reasons  filed  in  arrest  of  judgment.  The  supreme 
court  directed  it  to  be  certified  to  the  circuit 
court,  "that  the  judgment  ought  to  be  arrested, 
for  the  reasons  assigned  in  the  recoril."  United 
States  v.Ztbidon  Cantril,A  Cianch,  167;  2  Cond. 
Rep.  69. 

18;  This  case  was  certified  from  the  circuit 
court  of  Pennsylvania,  the  judges  being  divided 
in  opinion  upon  the  question,  "whether,  in  the 
state  of  the  pleadings,  the  judgment  ought  to  be 
rendered  for  the  plaintiffs."  The  supreme  court 
said:  —  Judgment,  therefore,  on  the  pleadings, 
must  be  rendered  for  the  plaintiffs.  Mr.  Chief 
Justice  Mar.shall,  who  delivered  the  opinion  of 
the  court,  said  :  —  "  By  the  twenty-sixth  section 


plea,  tne  ] 

were  divided  iri  opinion  ;  and  the  same  was  cer 
tified  to  the  supreme  court."  Held,  That  the 
action  was  barred  by  the  statute.  Adams  v. 
Woods,  2  Cranch,  336  ;  1  Cond.  Rep.  408. 

12.  The  certificate  of  division  of  opinion  by 
the  judaes  of  the  circuit  court  of  Virginia  stated, 
"In  this  cause  it  occurred  as  a  question,  whe- 
ther Hepburn  and  Dundas,  the  plaintiffs  in  this 
cause,  who  are  citizens  and  residents  in  the 
District  of  Columbia,  and  are  so  stated  in  the 
pleadings,  can  maintain  an  action  in  the  supreme 
court  against  the  defendant,  who  is  a  citizen  and 
inhabitant  of  the  district  and  the  commonwealth 
of  Virginia,  and  is  also  stated  so  to  be  in  the 
pleadings :  or  whether,  for  want  of  jurisdiction, 
the  isaid  suit  ought  to  be  dismissed."  It  Avas 
certified  that  the  circuit  court  had  no  jurisdiction 
m  the  case.  Hepburn  and  Dundas  v.  Ellzey,  2 
Cranch.  445;  1  Cond.  Rep.  444. 

13.  This  case  was  certified  from  the  circuit 
court  of  ^<entucky,  the  judges  below  having 
differed  in  opinion  upon  the  question,  whether 
the  plaint itT,  a  citizen  of  the  state  of  Kentucky, 
and  so  stated  in  the  pleadings,  could  maintain 
the  suit  against  the  defeiidant,  a  citizen  and  in- 
habitant of  Virginia,  so  stated  in  the  pleadings, 
upon  the  case  stated  in  the  certificate ;  the  sub- 
poena, in  a  bill  for  an  injunction,  not  having  been 
served  in  Kentucky.  "Can  the  circuit  court 
entertain  jurisdiction  of  the  cause?  If  not,  does 
the  defendant's  answering  the  bill,  without  in- 
sisting upon  the  objection,  that  the  process  was 
--  sprvt^d  iT^nn  him  in  Kentucky,  authorize  the 
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of  the  judiciary  act,  it  is  directed  that  in  cases 
of  this  description  the  court  shall  render  judg- 
ment for  so  much  as  is  due  according  to  equity. 
And  when  the  sum  for  which  judgment  is  to  be 
rendered  is  uncertain,  the  same  shall,  if  either 
of  the  parties  request  it,  be  assessed  by  a  jury. 
In  this  case,  it  is  the  opinion  of  a  majority  of  the 
court,  that  the  judgment  ought  to  be  rendered 
for  so  much  as  remains  due  of  the  sum  of  one 
hundred  and  seventy  thousand  guilders,  calcu- 
lating interest  thereon  from  the  1st  of  IMarch, 
1803  -.  and  if  either  of  the  parties  request  it,  that 
a  jury  be  empannelled  to  ascertain  the  value  of 
this  sum  in  money  of  the  United  States."'  United 
States  V.  Gurney  and  others,  4  Cianch,  333  ;  2 
Cond.  Rep.  132. 

19.  Thjs  case  was  certified  on  division  of 
opinion  of  the  judges  of  the  circuit  court,  on  a 
motion  in  arrest  of  judgment,  the  question  being 
whether  the  assignee  of  part  of  a  patent-righl 
cannot  maintain  an  action  on  the  case  for  a  vio- 
lation of  the  patent-right.     6  Cranch,  324. 

20.  This  case  was  certified  from  the  circuit 
court  for  the  District  of  Columbia :  in  which  case 
upon  the  argument  of  a  general  demurrer  to  an 
mdictment  for  a  libel  on  Ihe  president  and  con- 
gress of  the  United  Slates,  contained  in  the  Coii-  I 
necticut  Courant,  of  the  7th  of  May,  1806,  charg- 
ing them  with  having,  in  secret,  voted  two  mil- 
lions of  dollars,  as  a  present  to  Bonaparte,  for 
leave  to  make  a  treaty  with  Spain  ;  the  judges 
of  that  court  were  divided  in  opinion,  whether 
the  circuit  court  of  the  United  States  had  a  com- 
mon law  jurisdiction  in  cases  of  hbel.  United 
States  V.  Hudson  and  Goodwin,  7  Cranch,  32  •  2 
Cond.  Rep.  405.  ' 

21.  In  this  case,  the  question  certified,  on 
which  the  judges  of  the  circuit  were  divided  in 
opinion,  was,  whether  a  writ  of  habere  facias 
possessionem  should  be  issued ;  the  defendant 
m  the  circuit  court  of  Maryland,  having  obtained' 
m  a  state  court,  an  order  for  an  injunction  to  stay 
the  proceedings  in  the  circuit  court.  The  supreme 
court  directed  that  the  writ  be  issued.  M'-Kim 
V.  Voorhics,  7  Cranch,  279;  2  Cond.  Rep.  492. 

22.  The  defendant  was  indicted  in  the  circuit 
court  of  Vermont,  under  the  embarffo  laws  for 
loading  carriages  with  pearl-ashes,  w-ith  intent 
to  export  them.  The  jury  found  him  guilty: 
and  that  the  ashes  were  worth  two  hundred  and 
eighty  dollars.  The  defendant  moved  in  arrest 
of  judgment,  for  defect  in  the  findin?:  and  on 
the  question  presented  by  the  motion,  the  iud<^es 
were^ divided  in  opinion;  which  division  was 
certified  to  the  supreme  court.     United  Stales  v 

oo  ^u"'"'  "^  ^""^"ch,  285  ;  2  Cond.  Rep.  492 
~3  This  case  came  up  from  the  circuit  court 
ot  Ohio,  upon  a  certificate,  statin?  that  the  iudnes 
ot  that  court  were  divided  in  opinion  upon  the 
question,  whether  that  court  had  power  to  issue 
a  mandamus  to  the  register  of  a  land  office  in 
Utno,  commanding  him  to  issue  a  final  certificate 
Uiari',^'''  lV7^^P'^'»fiff=  f«^  <'ertain  lands  in 

roimn^if/ff  •''■^^^^'"''^^^'  f'-o'^  »^e  circuit 
ZIJ  the  district  of  Vermont,  in  which,  upon 
an  action  of  ejectment  brought  by  the  to  vn^of 


Pawlet,  to  recover  possession  of  the  glebe  lot 
as  It  was  called,  in  that  town,  the  judges  were 
opposed  in  opinion  upon  the'  question.  ''•  whe- 
ther judgment  should  be  rendered  for  the  plain- 
tiffs or  the  defendant,  upon  a  verdict  found, 
subject  to  the  opinion  of  the  court,  upon  a  case 
stated."  The  case  stated  was  sent  up  in  the 
record.  It  was  certified  to  the  circuit  court,  "  on 
the  whole,  the  opinion  of  a  majority  of  the  court 
IS,  that  upon  the  special  statement  of  facts  by 
the  parties,  judgment  ought  to  pass  for  the  plain- 
tiffs." The  Toivn  of  Paidet  v.  Daniel  Clarke 
and  others,  9  Cranch,  292;  3  Cond.  Rep.  408. 

25.  This  case  was  certified  from  the  circuit 
court  for  the  district  of  New  York,  in  which  the 
judges  of  that  court  were  divided   in  opinion 
upon  ten  questions  of  law,  arising  out  of  a  spe- 
cial verdict.     The  record  stated  the  pleadino-s  in 
an  action  of  debt,  brought  by  the  United  States 
against  the  defendant,  late  marshal  of  the  United 
States,  and  his  sureties;  and  set  forth  the  con- 
ditiori  of  the  bond.     It  contained  the  special  ver- 
dict, in  which  certain  questions  as  to  the  law  on 
the  facts  found,  were  submitted  to  the  court. 
The  case   was,  on  being  first  brought  up,  re- 
manded by  the  supreme  court,  on  the  ground 
that  the  que.stions  on  which  the  judyes  of  the 
court  were  divided,  were  imperfectly  slated      It 
came  back  with  a  certificate,  that  "  the  opinions 
ot  the  judges  of  the  circuit  court  were  divided 
on  ten  questions  arising  on  the  said  special  ver- 
dict;' which  questions  were   set  forth.     The 
ojiinion  of  the  supreme  court  was  certified  to  the 
circuit  court.     United  States  v.  Giles  and  others, 
9  Cranch,  212;  3  Cond.  Rep.  377. 

26.  This  case  was  certified  from  the  circuit 
court  of  the  United  States,  for  the  district  of 
yermont;  the  judges  of  the  court  being  divided 
in  opinion,  as  to  the  constitutionality  of  the  act 
of  congress,  to  prohibit  trading  with  the  enemv  • 
the  defendant  being  indicted  and  convicted  on 
that  statute,  for  attempting  to  transport  '<fat 
cattle  which  were  then  and  there  munitions  of 
war,  from  Vermont  to  Canada.  A  motion  was 
made  in  arrest  of  judgment,  because  fat  cattle 
were  neither  provisions  nor  munitions  of  war 
within  the  meaning  of  the  statute.  On  this 
motion,  the  judges  were  divided  in  opinion  It 
was  directed  to  be  certified,  that  fat  cattle  were 
munitions  of  war,  within  the  meaning  of  the  act 
United  States  v.  Job  L.  Barber,  9  Cranch.  243  •  3 
Cond.  Rep.  405.  '         ' 

27.  The  question  on  which  the  judges  of  the 
circuit  court  divided  in  opinion,  and  which  was 
certified  to  the  supreme  court,  was,  whether  fat 
cattle  are  '-'munitions  of '  war,"  and  ''drivino- 
them,"  transportation,  under  the  act  of  cono-re<=s° 
United  States  v.  Sheldon,  2  Wheat.  119  :  4  Cond' 
Rep.  62. 

28.  The  question  certified  to  the  supreme 
court,  from  the  circuit  court  of  West  Tennessee 
was  on  the  construction  of  the  act  of  the  legis-' 
lature  of  Tennessee,  relative  to  possession^of 
lands.  Patton's  Lessee  v.  Easton,  1  Wheat.  476  ; 
3  Cond.  Rep.  631. 

29.  The  supreme  court  of  the  United  States 
has  no  jurisdiction  of  causes  brought  before  it, 
on  a  certificate  of  division  of  opinion  of  the 
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iud"-es  of  the  circuit  court,  for  the  District  of  I  New  York  were  divided  in  opinion  :  1.  Whether, 
Columbia.  The  appellate  jurisdiction  extends  since  the  adoption  of  the  constitution,  the  power 
only  to  the  final  judgment  and  decrees  of  that  to  pass  a  bankrupt  law  is  not  exclusively  in  con- 
court,  Ross  V.  Triplett,  3  Wheat.  600 ;  4  Cond.  gress.  2.  Whether  the  act  of  New  York  is  a 
Ken  '351.  bankrupt  act,  within  the  meaning  of  the  consti- 


Kep.  . 

30.  An  action  of  debt  was  brought  m  the  cir- 
cuit court  of  Rhode  Island,  on  a  bond,  that  I.  S. 
should  continue  and  be  a  true  prisoner ;  and  the 
defendants  pleaded  a  discharge,  under  the  law 
of  the  state,  for  the  relief  of  poor  debtors.  The 
plaintiff  replied,  that  I.  S.  did  not  remain  a  true 
prisoner,  and  that  the  discharge  was  fraudulently 
obtained  ;  to  which  replication  the  defendants 
demurred.  The  judges  of  the  circuit  court  were 
divided  in  opinion,  on  the  sufficiency  of  the 
replication  ;  and  this  division  was  certified  to  the 
supreme  court.  The  court  ordered  it  to  be  cer- 
tiried,  that  the  replication  was  insufficient  to 
avoid  the  plea  of  the  defendants.  Ammidon  v. 
Smith  ct  al,  1  Wheat.  447  ;  3  Cond.  Fxep.  619. 

31.  The  defendant  was  indicted  for  murder, 
ui  the  circuit  court  of  Massachusetts,  under  the 
eighth  section  of  the  act  of  congress  of  30lh 
April,  1790.  The  offence  was  committed  on 
board  a  vessel  of  the  United  Slates,  lying  in  the 
harbour  of  Boston.  The  jury  found  the  defend- 
ant guilty ;  and  upon  the  facts  being  stated,  a 
motron  for  a  new  trial  was  made ;  on  the  ques- 
tions arising  on  which  motion,  the  judges  of  the 
circuit  court  were  divided  in  opinion.  The  ques- 
tions were  as  to  the  jurisdiction  of  the  court 
over  the  offence ;  and  whether  the  state  courts 
of  Massachusetts  had  not  jurisdiction  of  the 
offence.  The  supreme  court  directed  it  to  be 
certified,  that  the  circuit  court  had  not  jurisdic- 
tion of  the  offence.  United  States  v.  Bevans,  3 
Wheat.  336;  4  Cond.  Rep.  275. 

32,  In  this  case,  it  was  certified  to  the  su- 
preme court  that  the  judges  of  the  circuit  court 
of  Virginia  were  opposed  in  opinion,  whether 
the  plaintiffs,  the  devisees  umier  the  will  of 
Silas  Hart,  were  capable  of  taking  under  the 
will.  The  will  of  Silas  Hart,  under  which  the 
question  arose,  was  certified,  with  the  question 
on  which  the  circuit  court  was  divided.  The 
court  directed  it  to  be  certified,  that  the  devisees 
were  incapable  of  taking.  Trustees  of  the  Phila- 
delphia Baptist  Association  v.  Hart's  Ex'rs.,  4 
Wheat.  1 ;  4  Cond.  Rep.  371. 

33.  The  question  referred  to  the  supreme 
cofirt,  by  a"  certificate  of  division  between  the 
judges  of  the  circuit  court,  on  facts  stated  by  the 
court,  wa.s,  whether  the  circuit  court  of  Kentucky 
could  take  jurisdiction  of  a  case,  when  one  of 
the  jrraiits  for  the  lanil  in  controversy  was  issued 
out  by  <he  state  of  Virginia,  the  other  by  the 
state  of  Kentucky,  both  grants  being  founded 
upon  warrants  and  locations  made  under  the 
laws  of  Virginia.  Colson  v.  Lcivis,  2  Wheat. 
377;  4  Contl.  Krp.  168. 

34.  An  action  was  brought  on  two  promissory 
notes,  made  in  New  York,  on  the  22d  of  March, 
1811,  against  the  maker.  The  defendant  pleaded 
his  discharge  under  the  insolvi'iit  laws  of  New 
York,  averring  his  compliance  with  the  law,  and 
a  certificate  of  his  discharge  under  the  act  of  the 
3d  of  April,  18U.  Four  questions  arose  in  this 
case,  on  which  the  judges  of  the  circuit  curt  of 


tution  of  the  United  States.  3.  Whether  the 
act  of  New  York,  of  1811,  impairs  the  obligation 
of  contracts.  4.  Whether  the  plea  of  the  dis- 
charge, in  bar,  is  a  good  plea.  The  judges  of 
the  circuit  court  were  opposed  in  opinion  ;  and  on 
motion  of  the  plaintiff's  counsel,  the  questions 
were  certified-to  the  supreme  court  for  their  final 
decision.  The  court  ordered  it  to  be  certified, 
that  since  the  adoption  of  the  constitution  of  the 
United  States,  a  state  has  authority  to  pass  a 
bankrupt  law,  provided  the  law  does  not  impair 
the  obligation  of  contracts,  within  the  meaning 
of  the  constitution,  and  provided  there  be  no  act 
of  congress  in  force  to  establish  a  uniform  system 
of  bankruptcy,  conflicting  with  such  law;  and 
that  the  act  of  New  York,  so  far  as  it  attempts 
to  discharge  the  contract  sued  upon,  is  a  law 
violating  the  obligation  of  contracts.  Sturges  v. 
Croivninshichl,  4  Wheat.  122  ;  4  Cond.  Rep".  410. 

35.  The  facts  of  the  case  being  found  by  a 
special  verdict,  and  the  judges  being  divided  in 
opinion  on  questions  arising  on  the  verdict,  the 
questions  were  certified  to  the  supreme  court. 
So7nerville-s  Ex'rs.  v.  Hamilton,  4  Wheat.  230; 
4  Cond.  Rep.  436. 

36.  The  difference  of  opinion  of  the  judges 
of  the  circuit  court  of  Delaware,  was,  whether 
certain  depositions  taken  under  a  commission 
issued  from  the  circuit  court  of  Delaware,  could 
be  read  in  evidence.  This  difference  was  certi- 
fied to  the  supreme  court,  and  the  question  de- 
cided. Semeant^s  Lessee  v.  Biddle  et  al.,  4  Wheat. 
508;  4  Cond.  Rep.  522. 

37.  On  an  indictment  for  manslaughter,  the 
defendant  was  found  guilty,  subject  to  the  opinion 
of  the  court,  whether  the  circuit  court  of  Penn- 
sylvania had  jurisdiction  in  a  case  where  the 
offence  was  committed  on  board  an  American 
ship,  lying  in  the  river  Tigris,  off  Whampoa,  in 
the  empire  of  China.  On  the  question  of  juris- 
diction the  judges  were  divided  in  opinion,  and 
the  division  was  certified  to  the  supreme  court, 
and  was  decided  in  favour  of  the  defendant. 
United  States  v.  Wiltberger,  5  Wheat.  76 ;  4  Cond. 
Rep.  593. 

38.  The  jury  found  a  special  verdict,  in  the 
circuit  court  of  Virginia,  on  a  trial  of  an  indict- 
ment for  piracy  ;  and  on  a  motion  to  arrest  the 
judgment,  the  question,  whether  the  act  charged 
against  the  defendant,  and  found  by  the  jury, 
was  a  piracy  by  the  lav^-  of  nations,  so  as  to  be 
punishable  under  the  act  of  congress  of  the  3d 
of  March,  1819,  was  preseiited,  and  the  judges 
of  the  circuit  court  were  divided  in  opinion  ;  and 
thereupon,  the  question  was  certified  to  the  su- 
preme court.  United  States  v.  Smith,  5  Wheat. 
153;  4  Cond.  Rep.  619. 

39.  The  prisoners  were  found  guilty  in  the  cir- 
cuit court  of  Massachusetts,  for  murder  on  the 
high  seas,  out  of  the  jurisdiction  of  a  particular 
state.  The  counsel  of  the  prisoners  moved  the 
court  for  a  new  trial,  on  the  ground  of  the  mis- 
direction by  the  court  on  points  of  law  which 


CASES  CERTIFIED  FROM  THE  CIRCUIT  COURTS. 


279 


Cases  certified  from  the  Circuit  Courts. 


arose  during  the  trial.  The  judges  of  the  court 
being  opposed  in  opinion  upon  questions  pre- 
sented with  the  motion,  the  indictment  and  a 
statement  of  the  evidence  were  certified  to  the 
supreme  court.  United  States  v.  Holmes  et  al., 
5  Wheat.  412:5  Cond.  Rep.  708. 

40.  The  defendant  was  indicted  in  the  circuit 
court  of  South  Carolina,  charging  him  with 
wickedly  and  maliciously  concealing  a  murder 
committed  on  the  high  seas,  of  which  he  had 
knowledge.  The  judge  charged  the  jury,  that 
the  concealment,  under  the  circumstances,  was 
sufficient  to  convict  the  defendant,  and  the  jury 
found  him  guilty.  On  a  motion  to  arrest  the 
judgment,  and  for  a  new  trial,  the  judges  were 
opposed  in  opinion  on  the  motion,  which  was 
certified  to  the  supreme  court.  The  supreme 
court  said,  A  motion  for  a  new  trial  is  not  a  part 
of  the  proceedings  of  the  case.  The  question 
must  be  one  which  arises  in  a  cause  depending 
before  the  court,  relative  to  a  proceeding  belong- 
ing to  the  cause.  A  motion  for  a  new  trial  has 
ne^er  before  been  brought  to  this  court  on  a  di- 
vision of  opinion  in  the  circuit  court.  United 
States  V.  Daniel,  6  Wheat.  542 ;  5  Cond.  Rep. 
170. 

41.  On  a  trial  of  a  writ  of  right  m  the  circuit 
court  of  Kentucky,  the  judges  of  the  court  dif- 
fered in  opinion  on  questions  as  to  the  constitu- 
tionality of  certain  laws  of  Kentucky,  giving  to 
occupying  claimants  of  land  the  value  of  their 
improvements.  The  questions  were  certified  to 
the  supreme  court.  Grecu  v.  Bf'ddZc,  8  Wheat. 
1;  5  Cond.  Rep.  369. 

42.  The  question  certified  from  the  circuit 
court  of  Mcfryland,  in  this  case,  was  on  a  motion 
to  instruct  the  jury,  that,  on  the  whole  evidence, 
the  plaintiffs  cannot  sustain  their  demand.  All 
the  evidence  given  on  the  trial  of  the  cause  was 
before  the  supreme  court.  The  supreme  court 
certified  their  opinion  to  the  circuit  pourt.  Wil- 
links  V.  Hollingsworth,  6  Wheat.  240 ;  5  Cond. 
Rep.  79. 

43.  A  special  verdict  was  found  by  the  jury, 
and  the  court  divided  in  opinion  upon  a  question 
of  law  which  arose  upon  it ;  which  division  was 
certified  to  the  supreme  court.  The  court  de- 
cided that  judgment  on  the  special  verdict  should 
be  given  for  the  plaintiff,  and  directed  a  certifi- 
cate for  the  plaintiffs.  Society  for  the  Propaga- 
tion of  the  Gospel,  Sfc.,  v.  21ie  Town  of  New 
Haven,  8  Wheat.  464;  5  Cond.  Rep.  489. 

44.  This  cause  came  up  from  the  circuit  court 
for  the  southern  district  of  New  York,  upon  a 
certificate  of  division  of  opinion  of  the  judges 
of  that  court.  The  prisoner.  Perez,  was  put  on 
his  trial  for  a  capital  offence  ;  and  the  jury  being 
unable  to  agree,  was  discharged  without  giving 
a  verdict,  without  the  consent  of  the  counsel  of 
the  United  States  or  of  the  prisoner's  counsel. 
The  counsel  claimed  the  right  of  the  defendant 
to  his  discharge,  and  the  court  divided  in  opi- 
nion on  the  motion  to  discharge  him;  which  divi- 
sion was  certified  to  the  supreme  court.  The  court 
directed  it  to  be  certified,  that  the  discharge  of  the 
jury  for  not  agreeing,  constitutes  no  bar  to  further 
proceedings,  and  gives  no  right  of  e.vemption  to 
the  prisoner  being  again  put  on  biatrial.    United 


States  V.  Perez,  9  Wheat.  579;    5  Cond.  Rep. 
689. 

45.  It  was  certified  to  the  circuit  court  in  this 
case,  that  an  insolvent  debtor,  who  has  received 
his  discharge  under  a  state  insolvent  law,  is  not 
entitled  to  be  discharged  from  execution  at  the 
suit  of  the  United  States.  United  States  v.  Wil- 
son, 8  Wheat.  253  :  5  Cond.  Rep.  432. 

46.  This  was  a  case  certified  from  the  circuit 
court  of  New  Jersey.  The  question  on  which 
the  court  was  divided  was,  whether,  on  the  spe- 
cial pleadings  and  demurrer,  an  alteration  in  the 
bond  of  a  collector  of  taxes,  made  without  the 
knowledge  of  his  surety,  by  which  the  collector 
was  appointed  for  nine  instead  of  eight  town- 
ships, discharged  the  surety  from  liability  for 
taxes  collected  after  the  aheration  was  made. 
Miller  Y.Stewart,  9  Wheat.  680;  5  Cond.  Rep. 
727. 

47.  This  cause  was  certified  from  the  circuit 
court  of  the  di.strict  of  Kentucky,  upon  a  divi- 
sion of  opinion  between  the  judges  of  that  court, 
on  several  questions  which  occurred,  on  a  mo- 
tion made  by  the  plaintiff,  to  quash  the  marshal's 
return  on  an  execution  issued  on  a  judgment 
obtained  in  that  court  on  a  replevin  bond;  and 
also  to  quash  the  replevin  bond  taken  on  the 
execution,  for  the  causes  assigned  in  the  motion. 
The  court  divided  in  opinion  on  the  points  stated 
in  the  motion,  and  the  same  were  certified  to 
the  supreme  court.  Wyman  et  al.  v.  Southard, 
10  Wheat.  1 ;  6  Cond.  Rep.  1. 

48.  The  judges  of  the  circuit  court  of  Vir- 
ginia were  divided  in  opinion  on  a  motion,  by 
the  counsel  of  the  defendant,  for  a  new  trial,  on 
an  indictment  against  the  defendant  for  destroy- 
ing a  vessel,  with  intent  to  injure  the  under- 
writers. Certain  instructions  were  given  by  the 
circuit  court,  upon  which  the  jury  found  the  de- 
fendant guilty.  The  judges  of  the  court  were 
divided  in  opinion  on  the  motion,  and  the  same 
was  certified  to  the  supreme  court.  The  court 
ordered  it  to  be  certified  to  the  circuit  court,  that 
the  points  were  correctly  decided  by  the  circuit 
court.  United  States  x.Amcdy,  11  Wheat.  392; 
6  Cond.  Rep.  362. 

49.  The  defendants,  Kelly  and  others,  were 
indicted  in  the  circuit  court  of  Pennsylvania,  for 
feloniously  endeavouring  to  make  a  revolt  on  the 
high  seas,  on  board  of  a  merchant  vessel-  of  the 
United  States.  They  were  found  guilty;  and 
their  counsel  moved  to  arrest  the  judgment,  on 
the  ground,  "that  the  act  of  congress  does  not 
define  the  offence  of  making  a  revolt,  and  that  it 
was  not  competent  to  the  court  to  give  a  judicial 
definition  of  a  crime  heretofore  unknown."  The 
opinions  of  the  judges  of  the  circuit  court  were 
divided  on  this  motion,  and  the  same  was  certi- 
fied to  the  supreme  court.  United  States  v.  Kelly 
et  al,  11  Wheat.  417;  6  Cond.  Rep.  370. 

50.  The  jury  having  found  a  verdict  of  guilty, 
against  the  defendant,  for  offering  violence  to 
the  person  of  the  charge  d'affaires  of  Spain,  his 
counsel  moved  to  arrest  the  judgment,  on  the 
ground,  "that  the  circuit  court  has  not.  jimsdic- 
tion  of  the  matter,  inasmuch  as  it  is  a  case  af- 
fecting an  ambassador  or  other  public  mniister. 
The  opinions  of  the  judges  being  opposed  on 
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this  point,  the  disaareement  was  certified  to  the 
supreme  court.  The  court  ordered  it  certified  to 
the  circuit  court,  that  it  had  jurisdiction  of  the 
case.  United  States  v.  Ortega.,  11  Wheat.  467; 
6  Cond.  Rep.  394. 

51.  An  action  of  generalindebitatus  assumpsit 
was  brought  in  the  circuit  court  of  Ohio,  for  work, 
labour  and  services  in  exploring  and  surveying 
lands,  showing  and  selling  them,  investigating 
titles,  and  paying  taxes,  &c.  The  plaintiff  also 
filed  an  additional  bill  of  particulars,  stating  other 
services.  The  jury  found  a  verdict  for  the 
plaintiff,  "if,  on  points  reserved,  the  court  should 
be  of  opinion  that  the  law  is  for  the  plaintiff;  if 
not,  for  the  defendant."  The  opinions  of  the 
judges  being  opposed,  the  cause  was  removed  to 
the  supreme  court,  upon  a  certificate  of  disagree- 
ment upon  points  stated,  and  the  special  ver- 
dict. The  points  were,  that  the  whole  evidence 
and  certain  letters,  show  a  subsisting  and  open 
agreement  at  the  time  of  action  brought ;  that 
the  whole  evidence  constitutes  a  special  agree- 
ment, &c.;  that  the  plaintiff  cannot  recover  on 
two  items  of  the  account,  &c.  The  supreme 
court  held  the  points  imperfectly  stated,  and  re- 
fused to  give  a  certificate  of  their  opinion.  Per- 
kins v.HarVs  Ex'r.,  II  Wheat.  237;  6  Cond. 
Rep.  287. 

52.  The  certificate  stated,  that  the  plaintiff, 
to  maintain  his  action,  offered  in  evidence  a  pa- 
tent, purporting  to  be  a  grant  in  due  form  of 
law  to  one  Basil  Jones,  for  seven  thousand  three 
hundred  acres  of  land,  including  the  premises  in 
question ;  and  also  the  warrant  of  survey  on 
which  the  tract  of  land  was  surveyed  and  laid 
off;  and  the  minutes  of  the  court  which  granted 
the  warrant.  Tlie  defendant  objected  to  the 
grant  going  to  the  jurV;  affirming  the  same  to  be 
void  in  law  ;  inasmuch  as  no  grant  could  issue, 
under  the  laws  of  the  state,  for  so  great  a  num- 
ber of  acres  as  are  comprised  in  the  grant.  On 
this  question  the  court  was  divided,  and  the 
division  was  certified  to  the  supreme  court. 
The  court  directed  it  to  be  certified  to  the  circuit 
court,  that  the  laws  of  Georgia,  at  the  time  the 
grant  was  issued,  did  not  prohibit  the  issuing  a 
patent  to  any  person  formore  than  one  thousand 
acres  of  land,  &c.  Patterson  v.  Winn,  1 1  Wheat. 
380;  6  Cond.  Rep.  355. 

53.  This  case  came  up  on  a  certificate  of  di- 
vision of  opinion  of  the  judges  of  the  circuit 
co&rt  for  Kentucky,  to  quash  the  return  of  the 
marshal,  upon  a  venditioni  exponas,  issued  in 
the  case.  The  court  ordered  it  to  be  certified, 
that  the  return  of  the  marshal  was  insufficient, 
and  should  be  quaslied.  Bank  of  the  United 
States  vfllalstead,  10  Wheat.  51;  6  Cond.  Rep. 
221. 

54.  An  action  was  instituted  in  the  circuit 
court  of  Georgia,  by-  the  postmaster-general, 
against  the  defendant,  a  postmaster  at  Savannah, 
on  a  bond  executed  by  him  to  the  postmaster- 
general,  for  the  recovery  of  a  sum  of  money 
which  came  into  his  hands  as  postmaster.  It 
was  pleaded,  that  the  circuit  court  had  not  juris- 
diction, as  '•  it  was  not  a  suit  in  which  the  United 
States  was  a  party ;  nor  the  debt  declared  as  one 
contracted,  authorized,  or  arising  under  a  law  of 


the  United  States,  and  on  which  jurisdiction  had 
been  given  to  the  court."  On  the  argument  of 
the  case,  the  opinions  of  the  judges  of  the  court 
were  opposed  on  the  question  of  jurisdiction  : 
and  it  was  certified  to  the  supreme  court.  It 
was  certified  that  the  circuit  court  had  juris- 
diction of  the  case.  The  Postmaster-General  v. 
Early,  12  Vv^heat.  136  ;  6  Cond.  Rep.  480. 

55.  In  this  case,  the  judges  of  the  circuit  court 
of  West  Tennessee,  after  a  judgment  rendered 
in  the  court,  divided  in  opinion  as  to  the  amount 
of  the  surety  bond  to  be  given  by  the  party  who 
applied  for  'a  writ  of  error :  whereupon  the  di- 
vision was  certified  to  the  supreme  court.  The 
court  were  of  opinion,  that  it  had  no  jurisdiction 
of  the  question  on  which  the  opinions  of  the 
judges  of  the  circuit  court  were  opposed;  the 
division  of  opinion  having  arisen  after  a  decision 
of  the  cause,  in  the  court  below.  It  was  certi- 
fied accordingly  to  the  circuit  court.  Devereaux 
V.  3Iarr,  12  Wheat.  212  ;  6  Cond.  Rep.  522. 

56.  In  this  case,  an  action  of  debt  was  brought 
in  the  circuit  court  of  Rhode  Island,  on  two 
bonds  given,  conditioned  that  N.  H.  should  re- 
main a  true  prisoner  within  the  limits  of  the 
prison.  The  defendant  pleaded  a  discharge 
from  imprisonment  by  an  act  of  the  legislature 
of  Rhode  Island.  The  judges  of  the  circuit  court 
were  opposed  in  opinion,  as  to  the  validity  of  the 
discharge;  and  the  same  was  certified  to  the 
supreme  court.  Mason  v.  Haile,  12  Wheat.  370 ; 
6  Cond.  Rep.  535. 

57.  The  question  before  the  court,  on  a  certi- 
ficate of  division  of  opinion  of  the  circuit  court 
of  Massachusetts,  was,  whether  two  or  more 
persons,  jointly  charged  in  the  same  indictment 
with  a  capital  offence,  have  a  right  to  sever  in 
their  trials,  the  counsel  of  the  United  Slates 
objecting  thereto ;  or  whether  it  is  a  matter  to  be 
allowed  in  the  discretion  of  the  court.  The 
court  ordered  it  to  be  certified  to  the  circuit 
court,  that  it  was  a  matter  within  the  discretion 
of  the  court.  United  States  v.  Merchant  and  Col- 
son,  12  Wheat.  480;  6  Cond.  Rep.  588. 

58.  A  case  was  stated  for  the  opinion  of  the 
court,  in  the  circuit  court  of  the  southern  district 
of  New  York,  in  an  action  against  the  endorsers 
of  a  bill  of  exchange,  which  had  been  paid  for 
their  honour;  and  a  verdict  was  found  for  the 
plaintiff,  subject  to  the  opinion  of  the  court,  on 
the  case  so  stated.     The   judges  of  the  court 
were  divided  in  opinion  on  the  following  points: 
1.  Whether  the  letters  ofiered  in  evidence  by  the 
defendants,  and  objected  to,  ought  to  have  been 
admitted.     2.  Whether  the  plaintiff  had  a  right, 
under  the  circumstances,  to  accept  and  pay  the 
bill  upon  which  suit  was  brought  for  the  honour 
of  the  defendants;  and  is  enthled  to  recover  the 
amount  with  interest,  charges,  &c.    These  points 
were  directed  to  be  certified  to   the   supreme 
court ;  and  the  whole  of  the  case  stated  came  up 
with  the  certificate  of  division.     The  court  di- 
rected it  to  be  certified  to  the  circuit  court,  that 
the  plaintiff  had  a  right,  under  the  circumstances, 
to  accept  and  pay  the  bill  in  question,  under  the 
protest,  for  the  honour  of  the  defendants;  and  is 
entitled  to  recover  the  amount  with  damages  and 
interest.     Konig  v.  Bayard  et  al.,  1  Peters,  250. 
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59.  An  action  was  instituted  in  the  circuit  court 
of  the  United  States  for  the  southern  district  of 
New  York,  against  the  drawer,  upon  nine  several 
bills  of  exchange,  and  a  verdict  was  taken  for  the 
plaintiffs,  subject  to  the  opinion  of  the  court,  on 
a  case  agreed.  The  judges  of  the  circuit  court 
being  divided  in  opinion  upon  certain  points,  the 
same  were  certified  to  the  supreme  court.  The 
case  stated  formed  a  part  of  the  record  sent  up  to 
the  supreme  court.  The  supreme  court  directed 
the  opinion  of  the  court  to  be  certified  on  each 
of  the  points  on  which  the  judges  of  'he  circuit 
court  had  been  divided  in  opinion  ;  and  which 
were  argued  before  it.  Schimmclpcnnich  et  al.  v. 
Bayard  et  al,  1  Peters,  264. 

60.  This  case  came  before  the  court  on  a 
certificate  of  a  division  of  opinion  between  the 
judges  of  the  circuit  court  of  the  southern  dis- 
trict of  New  York  ;  the  court  having  divided  m 
opinion  on  a  motion  for  execution,  after  a  verdict 
against  the  sureties  of  a  postmaster,  for  the 
pTaintiff.  The  circuit  court  directed  the  ques- 
tions which  arose  on  the  motion,  and  on  which 
they  had  diflered,  to  be  certified  to  the  supreme 
court.  Dox  et  al.  v.  2'he  Postmaster-General-,  1 
Peters,  318. 

61.  The  facts  of  the  case  were  agreed  by  the 
counsel  for  the  plaintiff  and  defendant ;  and  the 
agreed  case  was  staled  in  the  record.  The 
judges  of  the  circuit  court  of  Rhode  Island  having 
divfded  in  opinion  upon  the  case,  the  same  was 
certified  to  the  supreme  court  for  decision.  The 
court  directed  it  to  be  certified  that  the  plaintiff 
was  entitled  to  recover  upon  the  facts  agreed  in 
the  case,  and  that  judgment  ought  to  be  given 
for  the  plaintiff.  Gardner  v.  Collins-  2  Peters,  58. 

62.  An  action  was  instituted  in  the  circuit, 
court  of  Kentucky  on  a  promissory  note  by  the 
Bank  of  the  United  States,  and  the  defendants 
filed  a  plea  setting  forth  circumstances  which 
brought  up  the  question  of  usury  in  the  discount- 
ing of  the  note.  The  plaintiffs  demurred,  and 
the  judges  of  the  circuit  court  differed  in  opinion 
on  the'^questions  raised  by  the  pleadings:  1. 
Whether  the  facts  set  forth  in  the  plea  made 
out  a  case  of  usury.  2.  Whether,  if  there  was 
usury  in  the  case,  the  note  is  invalid,  so  that  no 
recovery  can  be  had  thereon.  3.  Whether,  if  not 
wholly  void,  a  part  of  the  note  can  be  recovered. 
Bank  of  the  United  States  v.  Oicens  and  others,  2 
Peters,  527. 

63.  Action  on  a  bill  of  exchange.  A  judgment 
was  confessed  on  a  case  stated,  subject  to  the 
opinion  of  the  court,  whether  ihe  court  had  juris- 
diction of  the  suit.  The  judges  differed  in  opinion, 
and  the  question  on  which  they  divided  was  cer- 
tified to  the  supreme  court.  Buckner  v.  Finlcy 
and  Van  Lear,  2  Peters,  586. 

64.  A  writ  of  right  was.  brought  in  the  circuit 
court  of  the  southern  district  of  New  York,  and 
the  judges  of  the  court  were  opposed  in  opinion 
on  questions  presented  in  the  trial  of  the  cause, 
on  the  pleadings  and  on  the  merits.  The  record 
contained  all  Ihe  pleadings  and  the  evidence 
given  on  the  trial ;  and  the  questions  on  which 
the  judges  were  opposed  were  certified  to  the 
supreme  court.  Ins,lis  v.  The  Trustees  of  the 
Sailor^  Snug  Harbour.  3  Peters,  99. 

24* 


65.  The  questions  on  which  the  judges  of  the 
circuit  court  of  North  Carolina  were  opposed  in 
opinion,  arose  in  an  action  instituted  against  the 
defendant,  to  recover  damages  for  neglecting  to 
institute  a  suit  against  the  endorser  of  a  promis- 
sory note,  until  after  the  remedy  was  barred  by 
the  statute  of  limitations.  The  question  certified 
to  the  supreme  court  arose  on  the  finding  of  the 
jury  for  the  plaintiff,  subject  to  the  opinion  of 
the  court,  whether  the  statute  of  limitations  was 
not  a  bar  to  the  plaintiff's  action  against  the  de- 
fendant. Wilcox  et  al.  v.  The  Ex'rs.  of  Plummer, 
4  Peters,  172.  . 

66.  On  inspecting  the  record,  it  was  perceived 
that  the  judges  of  the  circuit  court  of  Rhode 
Island,  histead  of  dividing  on  one  or  more  points, 
had  divided  on  the  whole  case,  and  had  directed 
the  whole  case  to  be  certified  to  the  supreme 
court.  Considering  this  as  irregular,  the  supreme 
court  directed  the  cause  to  be  remanded  to  the 
circuit  court,  that  further  proceedings  maybe 
had  therein  according  to  law.  Saunders  v.  Gould, 
4  Peters,  392.  .       . 

67.  This  case  was  certified  from  the  circuit 
court  of  Vermont,  the  judges  of  that  court  being 
opposed  in  opinion  on  three  questions.  .1.  Whe- 
ther the  plaintiffs  have  shown  that  they  have  a 
right  to  hold  lands :  2.  Whether  the  plaintiffs 
are  barred  by  certain  statutes  of  limitations  of 
covenant :  3.  Whether  the  plahitiffs  are  entitled, 
and  for  how  long,  to  recover  mesne  profits.  These 
questions  arose  on  an  agreed  case,  in  which  all 
the  matters  in  the  cause  were  stated.  The  su- 
preme court  directed  it  to  be  certified  to  the 
circuit  court:  1.  That  the  plaintiffs  had  a  right 
to  hold  lands,  and  especially  the  lands  in  contro- 
versy :  2.  That  the  plaintiffs  are  not  barred  by 
the  statutes  of  limitations :  3.  That  no  mesne 
profits  can  be  recovered,  unless  the  parties,  plain- 
tiffs, bring  themselves  within  the  provisions  of 
the  laws  of  Vermont  of  15th  November,  1830. 
The  Society  for  the  Propas:ation  of  the  Gospel  v. 
TheTownofPau-let,'iFe\evs,ASO. 

68.  A  bill  was  filed  on  the  equity  side  of  the 
circuit  court  of  Virginia,  and  the  judges  w-ere 
opposed  in  opinion  on  questions  arising  m  the 
case,  as  to  the  appropriation  and  distribution  of 

1  the  assets  of  the  estate  of  a  testator.  These 
questions  were  certified  to  the  supreme  court. 
Backhouse  v.Patton,  5  Peters,  160. 

69.  In  an  action  on  a  bond  to  the  United  States, 
the  judaes  of  the  circuit  court  of  JMaryland  were 
divided~in  opinion  as  to  the  right  of  the  plaintiffs 
to  recover  asaiiist  the  defendants  as  sureties  for 
a  debt  due  to  the  United  States,  by  the  Bank  of 
Somerset.     United  States  v.  Robertson,  5  Peters, 

641. 

70.  The  question  on  which  the  judges  of  the 
circuit  court  of  Maryland  were  opposed  in  opinion 
was,  whether  there  was  a  variance  between  the 
contract  declared  upon,  and  the  contract  given 
in  evidence;  the  action  being  against  the  de- 
fendants as  surviving  partners:  when  it  was 
alleo-ed,  that  one  of  the  defendants  had  died  be- 
fore''any  of  the  transactions  happened,  out  ot 
which  the  suit  arose.     Schimmelpenmch  v.  I  uv 

"'7 L  An'action  of  debt  was  brought  on  a  pro- 
2l 
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for  its  decision.  United  States  v.  Wilson,  1  Peters, 
150. 

77.  This  case  was   submitted  lo  the  circuit 
court  on  a  statement  of  facts  agreed  upon  by  the 
counsel  of  the  plaintiff,  and  the  district  attorney 
of  the  United  States.     The  whole  of  the  agreed 
was  sufficient.     A  certificate  of  this  division  of  I  facts  were  sent  up  with  the  record.     Upon  the 
opinion  was.  by  the  direction  of  the  circuit  court,    trial  and  statement  of  facts  m  the  cause,  certam 
made  to  the  supreme  court,  according  to  law.    questions  had  occurred,  on  which  the  opnnons 


mis'sory  note  in  the  circuit  court  for  the  district 
of  West  Tennessee,  and  the  judges  of  the  court 
were  opposed  in  opinion  on  questions  which 
arose  on  the  plaintiff's  demurrers  to  the  defend- 
ant's pleas ;  and  also  whether  the  averment  of 
the  citizenship  of  some  of  the  parties  to  the  suit 


Kirkman  v.  Hamilton,  6  Peters,  20. 

72.  The  judges  of  the  circuit  court  of  North 
Carolina  were  opposed  in  opinion  on  a  question, 
whether  the  priority  to  which  the  United  States 
are  entitled  in  case  of  a  general  assignment  made 
by  a  debtor,  comprehends  a  bond  for  duties  exe- 
cuted anterior  to  the  assignment,  but  not  payable 
until  after  the  same.  The  question  was  certified 
to  the  supreme  court.  United  States  v.  The  State 
Bank  of  North  Carolina,  6  Peters,  29. 

73.  On  the  motion  of  the  defendants,  a  rule 
was  given  in  the  circuit  court  of  Ohio,  on  the 
marshal,  to  show  cause  why  the  taxation  of  costs 
in  the  case  on  execution  should  not  be  reversed 
and  corrected.  The  judges  of  the  circuit  court 
were  divided  in  opinion,  and  the  division  was 
certified  to  the  supreme  court.  Held,  That  the 
case  was  not  within  the  provision  of  the  judiciary 
act  of  1S02;  and  that  this  question  could  not  be 
certified  to  the  supreme  court.  Bank  of  the 
United  States  v.  Green  and  others,  6  Peter.s,  26. 

74.  In  this  case  the  court  decided  that  a  divi- 
sion of  opinion  between  the  judges  of  the  circuit 
court  of  New  York,  on  a  motion  for  a  new  trial, 
could  not  be  certified  to  the  supreme  court.  The 
parties  agreed  that  the  case  should  stand  as  if  a 
judgment  had  been  entered  in  the  circuit  court 
of  New  York,  and  a  writ  of  error  prosecuted. 
The  court  went  on  to  decide  the  case.  Grant 
et  al.  V.  Raymond,  6  Peters,  218. 

75.  The  defendant  was  indicted  on  the  24th 
section  of  the  act  of  congress  of  2d  March,  1825, 
entitled  an  act  to  reduce  into  one  the  several 
acts  establishing  and  regulating  the  post-office 
department,  for  advising,  procuring,  and  assist- 
ing one  J.S.,  a  mail-carrier,  to  rob  the  mail;  and 
being  convicted,  he  submitted  a  motion  in  arrest 
of  judgment:  one  reason  in  support  of  which 
motion  was,  that  the  indictment  did  not  suffi- 
ciently show  an  offence  against  the  said  act,  be- 
cause the  same  did  not  directly  charge,  or  other- 
wise aver,  that  the  said  J.  S.did  actually  rob  the 
mall :  and  upon  argument,  the  judges  were  op- 
posed in  opinion  on  this  question,  viz.,  whether 
an  indictment  grounded  on  the  said  statute  for 
advising,  &c.,  a  mail-carrier  to  rob  the  mail, 
ought  to  set  forth  and  aver  that  the  said  carrier 
did  comifiit  the  offence  of  robbing  the  mail :  and 
therefore  the  judges  directed  the  same  to  be 
certiliod  to  the  supreme  court.  United  States  v. 
Mills,  7  Peters,  138.       . 

76.  In  this  case  the  defendant  was  indicted 
and  convicted  of  robbing  the  United  States'  mail ; 
and  being  pardoned  by  the  President  of  the 
United  Slates,  a  question  arose  in  the  circuit 
court  of  the  United  States,  whether  the  defendant 
shouKl  plead  the  pardon.     On  this  question  the 


of  the  judges  were  opposed ;  and  the  points  of 
disagreement  were  certified  to  the  supreme  court 
for  their  decision.  The  court  decided  on  all  the 
questions  certified,  with  one  exception.  Harris 
V.Elliott,  10  Peters,  25. 

78.  An  action  of  assumpsit  was  commenced 
by  the  plaintiff  against  the  collector  of  the  port 
of  New  York,  to  recover  a  sum  paid  to  him  for 
duties  on  certain  goods;  the  goods  not  being 
liable,  under  the  law,  to  the  duties  charged  by 
the  collector.  On  the  trial  of  the  cause,  the 
judges  of  the  circuit  court  of  the  southern  dis- 
trict of  New  York  were  opposed  in  opinion,  as  to 
the  construction  of  the  act  of  congress,  by  which 
the  duties  were  claimed ;  and  being  so  opposed 
in  opinion,  the  question  as  to  the  construction  of 
the  law,  was  certified  to  the  supreme  court  for 
decision.     Elliott  v.  SimrtivGut,  10  Peters,  137. 

79.  An  action  of  detinue  was  instituted  in  the 
circuit  court  of  West  Tennessee,  to  recover  a 
slave.  During  the  progress  of  the  suit,  the  de- 
fendant died;  and  his  personal  representative 
moved  to  dismiss  the  suit,  on  the  ground  that  it 
did  not  survive.  On  this  motion,  the  judges  of 
the  court  were  divided  in  opinion  ;  and  the  same 
was  certified,  for  its  decision,  to  the  supreme 
court.     Davis  v.  Braden,  JO  Peters,  286. 

80.  A  question,  whether  a  plaintiff  in  eject- 
ment shall  be  permitted  to  enlarge  the  term  in 
the  demise,  is  one  within  the  discretion  of  the 
court  to  which  the  motion  for  the  purpose  is 
submitted ;  and  it  cannot  be  certified  to  the  su- 
preme court,  if  the  judges  of  the  circuit  court 
are  divided  in  opinion.  Lanning's  Lessee  v. 
Vaughan  et  ah,  10  Peters,  367. 

81.  Certain  points,  on  which  the  judges  of  the 
circuit  court  were  divided  in  opinion,  were  cer- 
tified to  the  supreme  court,  by  the  circuit  court 
of  Rhode  Island.  The  whole  of  the  matters  in 
the  case  were  sent  up  in  the  record.  The  ques- 
tion certified  was,  whether  a  confirmatory  act 
of  the  assembly  of  Rhode  Island  was  suflicient 
to  divest  the  title  of  those  who  claimed  the  land 
and  gave  a  title  to  the  grantees  on  a  deed  con- 
firmed by  the  act.  This  question  was  presented, 
in  effect,  in  six  questions,  on  which  the  judges 
of  the  circuit  court  were  opposed  in  opinion. 
The  certificate  of  the  supreme  court  stated  that 
the  court  was  of  opinion  that  the  grantees  in  the 
deed  confirmed  by  the  legislature  of  Rhode 
Island  took  an  absolute  title  to  the  premises  in 
dispute  in  the  cause:  which  opinion  answers  the 
first,  second,,  third,  fourth  and  sixth  questions  so 
certificti ;  and  also  the  filth  (luestion,  except  that 
part  of  the  fifth  question  which  refers  to  a  de- 
scription of  the  premises,  and  which  is  not  so 
stated  as  to  enable  the  supreme  court  to  express 


judges  of  the  court  were  opposed  in  opinion,  and    an  opinion.  Leland  et  al.  v.  Wilkinson,  10  Peters, 
the  question  was  certified  to  the  supreme  court,  |  294. 
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82.  Questions  respecting  the  practice  of  the 
circuit  court  in  equity  cases,  which  depend  on 
the  sound  discretion  of  the  court,  in  the  applica- 
tion of  the  rules  which  regulate  the  course  of 
equity  proceedings  to  the  circumstances  of  each 
particular  case,  are  not  questions  which  can  be 
certified  on  a  division  of  opinion  of  the  circuit 
court.     Packer  v.  Nixon,  10  Peters,  408. 

83.  The  questions  certified  to  the  supreme 
court  were,  whether,  on  certain  facts  which  were 
in  evidence  in  the  cause,  the  deed  was  admissi- 
ble in  evidence  under  the  acts  of  the  legislatures 
of  North  Carolina  and  Tennessee,  and  whether 
certain  evidence,  which  was  given  on  the  trial, 
did  or  did  not  conduce  to  prove  that  the  defend- 
ants purchased  under  a  particular  person.  On 
these  questions,  the  judges  of  the  circuit  court 
of  Tennessee  were  opposed  in  opinion;  and  the 
same  were  certified,  and  answered  by  the  su- 
preme court.  Dean,  Lessee  of  Scott,  v.  Reid  et  al., 
10  Peters,  524. 

84.  On  an  indictment  for  passing  a  silver  coin 
of  Spain,  called  ''a  head  pistareen,"  the  judges 
of  the  circuit  court  of  New  Jersey  w-ere  opposed 
in  opinion:  1.  Whether  the  head  pistareen  was 
a  part  of  the  Spanish  dollar.  2.  Whether  it  is 
made  current  by  a  law  of  the  United  Slates. 
These  questions  were  certified  to  the  supreme 
court,  and  the  indictment  and  a  special  verdict, 
containing  all  the  facts  of  the  ca.se,  were  sent  up 
with  the  record.  The  court  directed  an  answer, 
in  the  negative,  to  be  certified  to  the  circuit 
court.    United  States  V.  Gardner,  10  Peters,  618. 

85.  An  action  of  debt  was  instituted  on  an  act 
of  the  legislature  of  New  York,  to  recover  cer- 
tain penalties,  for  bringing  into  the  state  of  New 
York  certain  paupers,  in  violation  of  the  provi- 
sions of  the  act.  The  declaration  set  out  the  law 
of  New  York,  and  the  breach  of  its  provisions, 
by  the  defendant.  The  defendant  demurred  to 
the  declaration,  and  the  plaintiff  joined  in  the 
demurrer.  The  judges  of  the  circuit  court  of  the 
southern  district  of  New  York  were  opposed  in 
opinion  on  the  question,  whether  the  act  of  the 
legislature  of  New  York,  mentioned  in  the  de- 
claration, assumes  to  regulate  commerce  between 
the  port  of  New  York  and  foreign  ports.  This 
was  certified  to  the  supreme  court.  City  of  New 
Yorky.Miln,  11  Petens,  102. 

86.  In  an  action  on  a  policy  of  insurance  on 
the  steamboat  Lioness,  the  defendant  filed  cer- 
tain pleas,  to  which  the  plaintiffs  demurred  :  and 
on  the  argument  on  the  demurrer,  the  judges  of 
the  circuit  court  were  opposed  in  opinion;  and 
the  same  were  certified,  at  the  request  of  the 
defendant.  The  questions  certified  were  :  — 
1.  Whether  the  policy  covered  a  loss  by  fire, 
caused  by  the  barratry  of  the  master?  2.  Does 
the  policy  cover  a  loss  by  fire,  caused  by  the 
negligence,  carelessness,  or  unskilfulness  of  the 
master  and  crew,  or  any  of  them  ?  3.  Is  the 
allegatic",  that  the  loss  by  fire  was  caused  by 
the  negligence,  careless  neglect,  or  unskilful 
conduct  of  the  master  and  crew,  a  defence  to 
the  action?  4.  Are  the  pleas,  or  either  of  them, 
sufficient  ?  The  supreme  court  decided  the  first, 
second,  and  third  questions  in  favour  of  the 
plaintifl",  and  certified  the  same  to  the  circuit 


court :  and  also  that  the  pleas  in  bar,  or  either 
of  them,  were  not  a  defence  to  the  action. 
Waters  v.  The  Merchants'  Louisville  Ins.  Co.,  11 
Peters,  213. 

87.  The  defendant  was  indicted  for  forging  a 
bill  of  the  Bank  of  the  United  States;  and  the 
judges  of  the  circuit  court  of  the  United  States 
for  the  Pennsylvania  district,  being  opposed  in 
opinion,  whether  the  same  was  a  bill  of  the 
Bank  of  the  United  States,  according  to  the 
eighteenth  section  of  the  act,  granting  a  charter 
to  the  bank,  the  same,  with  the  indictment,  was 
certified  to  the  supreme  court  for  its  decision. 
United  States  v.  Brewster,  7  Peters,  164. 

88.  The  jutiges  of  the  circuit  court  of  Penn- 
sylvania were  opposed  in  opinion,  on  a  question 
arising  on  a  demurrer  by  the  United  States,  to  a 
plea  of  autre  fois  acquit,  to  an  indictment  for 
passing  a  counterfeit  bank  note  of  the  bank  of 
the  United  States,  and  the  same  was  certified  to 
the  supreme  court.  United  States  v.  Randenbush, 
8  Peters,  288. 

89.  The  judges  of  the  circuit  court  of  Ken- 
tucky were  divided  in  opinion,  whether,  on  the 
w'hole  circumstances  appearing  in  the  case,  the 
court  can  have  jurisdiction.  The  bill  on  the 
equity  side  of  the  court,  and  the  answer  of  the 
defendants,  upon  which  the  question  of  jurisdic- 
tion arose,  were  sent  up  with  the  record.  The 
division  of  opinion  between  the  judges  was  cer- 
tified to  the  supreme  court;  and  by  that  court 
it  was  certified,  that  the  circuit  court  had  juris- 
diction of  the  case.  Boone  et  al.  v.  Chiles  et  al., 
8  Peters,  532. 

90.  The  judges  of  the  circuit  court  of  Massa- 
chusetts were  opposed  in  opinion  on  five  points 
which  arose  on  the  trial  of  the  cause  before  a 
jury  ;  and  they  were,  with  all  the  evidence,  cer- 
tified to  the  supreme  court  for  its  decision.  Car- 
rington  et  al.  v.  The  Merchants'  Ins.  Co.,  8  Peters, 
495. 

91.  The  judges  of  the  circuit  court  of  Kentucky 
were  divitled  in  opinion  on  a  motion  for  instruc- 
tions to  the  juiy,  made  by  the  defendant's  coun- 
sel, that,  on  the  evidence,  the  jury  should  find 
that  the  defendant  was  not  guilty  of  the  offence 
for  which  he  was  indicted.  This  was  certified 
to  the  supreme  court ;  and  the  court  directed  a 
certificate  that  the  evidence  was  sufficient  to 
authorize  a  condemnation  of  the  defendant,  the 
cise  being  within  the  provisions  of  the  act  of 
congress,  on  which  the  defendant  was  indicted. 
United  States  v.  Bailey,  9  Peters,  238. 

92.  The  defendant  was  indicted  under  the  act 
of  March  3d,  1823,  entitled  -an  act  for  the 
punishment  of  frauds  committed  on  the  govern- 
ment of  the  United  States."  The  counsel  for 
the  defendant  moved  the  court  to  instruct  the 
jury  that  the  evidence  did  not  conduce  to  estab- 
lish the  offence  denounced  in  the  first  section  of 
the  act,  which  motion  the  attorney  of  the  United 
States  opposed  ;  and  on  this  question  the  opinions 
of  the  judges  were  opposed.  The  whole  case, 
and  the  question  on  which  the  judges  were  di- 
vided, were  certified  to  the  supreme  court.  The 
court  were  of  opinion,  that  the  whole  case~  hav- 
ing been  certified  to  the  supreme  court,  and  it 
having  been  repeatedly  decided  by  the  court 
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that  the  whole  case  cannot  be  adjourned  on  a 
division  of  the  judges,  the  court  cannot  decide 
the  case  in  its  present  form.  The  cause  was  re- 
manded to  the  circuit  court  of  Kentucky  for 
further  proceedings,  this  court  not  having  juris- 
diction over  the  question  stated.     Ibid.  267. 

93.  Where  a  case  is  certified  from  a  circuit 
court  of  the  United  States,  the  judges  of  the  cir- 
cuit court  having  differed  in  opinion  upon  ques- 
tions of  law  which  arose  on  the  trial  of  the 
cause,  the  supreme  court  cannot  be  called  on  to 
express  an  opinion  on  the  whole  facts  of  the 
case,  instead  of  upon  particular  points  of  law, 
growing  out  of  the  same.  Adams,  Cunningham, 
f  Co.\.  Jones,  12  Peters,  207. 

94.  The  intention  of  congress,  in  passing  the 
act  authorizing  a  division  of  opinion  of  the  judges 
of  the  circuit  court  of  the  United  States  to  be 
certified  to  the  supreme  court,  was,  that  a  divi- 
sion of  the  judges  of  the  circuit  court  upon  a 
single  and  material  point,  in  the  progress  of  the 
cause,  should  be  certified  to  the  supreme  court 
for  its  opinion,  and  not  the  whole  cause.  When 
a  certificate  of  division  brings  up  the  whole 
cause,  it  would  be  in  efTect,  if  the  court  should 
decide  it,  the  exercise  of  original,  rather  than 
appellate  jurisdiction.  White  v.  Turk  et  ah,  12 
Peters,  238. 

95.  Action  in  the  district  court  of  the  United 
States,  for  the  southern  district  of  New  York,  by 
the  United  States  against  the  defendant,  for  a 
penalty  under  the  act  of  1838,  "to  provide  for 
the  better  security  of  the  lives  of  passengers  on 
board  of  vessels  propelled  in  whole  or  in  part  by 
steam."  A  verdict  was  rendered  for  the  United 
States;  and,  without  a  judgment  on  the  verdict, 
the  case  was,  by  consent,  moved  to  the  circuit 
court  of  the  United  States.  In  the  circuit  court 
certain  questions  were  presented  on  the  argu- 
ment, and  a  statement  was  made  of  those  ques- 
tions, and  they  were  certified,  pro  forma,  at  the 
request  of  the  counsel  for  the  parties,  to  the  su- 
preme court,  for  their  decision.  No  difference 
of  opinion  was  actually  expressed  by  the  judges 
of  the  circuit  court.  By  the  court : — The  judg- 
ment or  other  proceedings  on  the  verdict  ought 
to  have  been  entered  in  the  district  court,  and  it 
was  altogether  irregular  to  transfer  the  proceed- 
ings in  that  condition  to  the  circuit  court.  The 
case  was  remanded  to  the  circuit  court.  The 
United  States  v.  Samuel  B.  Stone,  14  Peters,  524. 

96.  In  some  cases,  where  the  point  arising  is 
one  of  importance,  the  judges  of  the  circuit 
court  have  sometimes,  by  consent,  certified  the 
point  to  the  supreme  court,  as  upon  a  division 
of  opinion  ;  when,  in  truth,  they  both  rather  se- 
riously doubted,  than  dilTered  about  it.  Those 
must  be  cases  sanctioned  by  the  judgment  of 
one  of  the  judges  of  the  supreme  court  in  his 
circuit.     Ibid. 

97.  In  the  case  of  Nelson,  a  petitioner  in 
bankruptcy  in  the  Kentucky  district,  against 
Garland,  an  opposing  creditor,  several  points 
were  adjourned  by  the  district  to  the  circuit 
court.  Upon  the  hearing  of  the  case  in  the  cir- 
cuit court;  the  district  judge,  as  well  as  the  jus- 
tice of  the  supreme  court,  sat  in  the  case;  and 
being  opposed   in   opinion   upon  questions  ad- 


journed from  the  district  court,  they  were  certi- 
fied to  the  supreme  court,  on  the  motion  of  the 
counsel  for  the  petitioner.  Held,  that  the  district 
judge  cannot  sit  as  a  member  of  the  circuit  court 
upon  questions  adjourned  to  that  court,  under 
the  "act  to  establish  a  uniform  system  of  bank- 
ruptcy throughout  the  United  States;"  conse- 
quently, the  points  adjourned  cannot  be  brought 
before  the  supreme  court  by  a  certificate  of 
division.     Nelson  v.  Garland,  17  PeterSj  181. 


CERTIORARI. 

1.  A  certiorari  is  not  a  proper  proceeding  to 
issue  from  a  superior  to  an  inferior  court,  to  re- 
move a  cause  merely  from  a  defect  of  jurisdic- 
tion. Folder  et  al.  v.  Lindsey,  3  Dall.  411;  1 
Cond.  Rep.  189. 

2.  A  certiorari  can  only  issue  as  an  original 
process,  to  remove  a  cause  and  change  the  venue, 
where  the  superior  court  is  satisfied  that  a  fair 
and  impartial  trial  will  not  otherwise  be  obtained: 
and  it  is  sometimes  used  as  an  au.xiliary  process; 
where,  for  instance,  diminution  is  alleged  on  a 
writ  of  error;  but,  in  such  cases,  the  superior 
court  must  have  jurisdiction  of  the  controversy. 
Ibid. 

3.  A  certiorari  will  be  awarded  upon  a  sug- 
gestion that  the  citation  has  been  served,  but 
not  sent  up  with  the  transcript  of  the  record. 
Field  \.  Miller,  3  Cranch,  514;  1  Cond.  Rep. 
612. 

4.  If  the  original  judgment  be  reversed,  the 
reversal  of  the  judgment  on  the  forthcoming 
bond  follows,  of  course;  but  a  special  certiorari 
is  necessary,  to  bring  up  the  execution  upon 
which  the  bond  was  given,  so  as  to  show  the 
connection  between  the  two  judgments.  Barton 
V.  Petit,  7  Cranch,  288 ;  2  Cond.  Rep.  494. 

5.  A  return  to  a  certiorari  from  the  supreme 
court,  upon  a  suggestion  of  diminution  in  the 
record,  may  be  made  by  the  clerk  of  the  circuit 
court,  and  need  not  be  made  by  the  judge  of  the 
court  below.  Steivart  v.  Ingle,  9  Wheat.  526; 
5  Cond.  Rep.  659. 


CHALLENGE   OF  JURORS. 

1.  On  an  indictment  for  casting  away  and 
destroying  a  vessel,  of  which  the  defendant  was 
owner,  with  intent  to  prejudice  the  underwriters ; 
the  defendant  has  a  right  to  challenge  thirty-five 
of  the  jurors,  the  number  of  challenges  allowed 
at  common  law.  in  capital  cases.  United  States 
V.  Johns,  1  Wash.  C.  C.  R.  363. 

2.  After  a  juror  is  sworn,  it  is  too  late  to  ob- 
ject that  he  belongs  to  another  county.  Hepburn 
v.  Mima  Queen,  7  Cranch,  290 ;  2  Cond.  Rep.  496. 

3.  If  a  juror  be  challenged  for  favour,  and 
upon  examination  before  the  triers,  he  declares 
that  if  the  evidence  should  be  equal,  he  would 
give  a  verdict  in  favour  of  the  party  upon  whom 
the  burden  of  proof  lies,  the  court,  in  its  discre- 
tion, ought  to  reject  him  as  a  juror.     Ibid. 
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4.  After  a  prisoner  has  challenged  a  juror,  he 
may  retract  the  challenge,  and  the  juror  be 
sworn.     United  States  v.  Porter,  2  Dall.  345. 

5.  It  is  na  ground  for  a  challenge  to  the  array, 
that  the  officer,  who  summoned  the  jury,  is  a 
citizen  and  resident  of  a  state,  under  the  grant 
of  which  one  of  the  parties  claims  title.  Fowler 
V.  Lindsey,  3  Dall.  411  ;   1  Cond.  Rep.  189. 

6.  But  it  is  a  good  cause  of  challenge  to  the 
array,  that  the  officer  is  interested  in  part  of  the 
same.tract  of  land,  under  colour  of  the  same 
title  with  plaintiff.     Ibid. 

7.  Where  one  of  the  jurors,  in  a  trial  for  trea- 
son, had  previously  made  declarations,  as  well 
in  relation  to  the  prisoner  personally,  as  to  the 
genera]  question  of  the  insurrection,  manifesting 
a  bias  or  predetermination,  a  new'trial  will  be 
awarded.     United  Slates  v.  Fries,  3  Dall.  515. 

8.  Though  alienage  may  be  a  good  cause  of 
challenge  to  a  juror,  yet  advantage  cannot  be 
taken  of  the  circumstances  after  verdict.  Hoi- 
lingsu'ortk  v.Diianc,  4  Dall.  353. 

9.  In  a  capital  case,  the  court  may  set  aside 
jurors  -whose  religious  principles  make  them 
conscientiously  scrupulous  of  finding,  under  any 
proof,  a  verdict  of  guilty.  United  States  v.  Cor- 
nell, 2  Mason's  C.  C.  R.  91. 

10.  On  an  indictment  for  murder  on  the  hish 
seas,  under  the  act  of  April  SOlh,  1790,  ch.  36, 
the  defendant,  under  the  twenty-ninth  section 
of  that  act,  is  limited  to  twenty  peremptory 
challenges.  United  States  v.  MasriU.  1  Wash.  C. 
C.  R.  463.  ' 

11.  It  is  not  a  sufficient  ground  to  disqualify 
an  individual  from  being  a  juror,  that  he  has 
formed  an  opinion  on  any  fact  conducive  to  the 
final  decision  of  the  casej  but  if  the  opinion 
formed  be  on  a  point  so  essential  as  to  go  far 
towards  a  decision  of  the  whole  case,  and  to 
have  a  real  influence  on  the  verdict  to  be  ren- 
dered, there  is  no  important  distinction  between 
such  a  person  and  one  who  has,  in  his  mind, 
decided  the  whole  case.  The  question  must 
always  depend  on  the  nature  and  extent  of  the 
opinion  that  has  been  formed.  1  Burr''s  Trial. 
417. 

12.  On  a  trial  for  treason,  it  is  not  a  sufficient 
objection  to  a  juror  that  he  did  believe,  and  had 
said,  that  the  prisoner,  at  a  time  considerablj- 
anterior  to  the  fact  charged  in  the  indictment, 
entertained  treasonable  designs;  but  if  he  has 
made  up  and  declared  the  opinion,  that  to  the 
time  when  the  fact,  laid  in  the  indictment,  is 
said  to  have  been  committed,  the  prisoner  was 
prosecuting  the  treasonable  design  with  which 
he  is  charged,  it  furnishes  a  just  cause  of  chal- 
lenge.    Ihid. 

13.  The  proper  question  to  be  propounded  to  a 
juryman  in  such  a  case  is.  '-have  you  made  up 
and  delivered  the  opinion,  that  the  prisoner  is 
guilty  or  innocent  of  the  charge  laid  in  the  in- 
dictment ?"     Ibid.  418. 

14.  If  the  juror  has  made  up  and  delivered 
the  opinion,  that  the  prisoner  entertained  the 
crimmal  designs  with  which  he  is  charged,  and 
that  he  retained  those  designs,  and  was  prose- 
cuting them  when  the  act  charged  in  the  indict- 


ment is  alleged  to  have  been  committed,  it  is  a 
good  cause  of  challenge.     Ihnl.  419.  420. 

15.  There  exists  the  same  right  of  challeng- 
ing, for  favour,  the  grand  jury  as  the  petit  jury. 
Ibid.  38. 

16.  On  a  challenge  of  a  grand  juror  for  favour, 
the  proper  questions  to  be  propoun  ed  to  him  are, 
"have  you  made  up  your  mind  on  the  case,  or 
on  the  guilt  or  innocence  of  the  defendant;  and 
have  you  formed,  or  expressed,  or  delivered  an 
opinion  on  the  guilt  or  innocence  of  the  accused  V 
Ibid. 
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1.  General  Principles. 

1.  An  assignee  of  an  assignor  of  a  copartner 
in  a  joint  purchase  and  sale  of  lands,  may  sus- 
tain a  bill  in  equity  with  the  other  copartners, 
and  the  agent  of  the  concern,  to  compel  a  dis- 
covery of  the  quantity  purchased  and  sold,  and 
for  an  account  and  distribution  of  the  proceeds. 
Pendleton  fy  Weber  v.  Wambersie  et  al.,  4  Cranch, 
73;   2  Cond.  Rep.  32. 

2.  If  the  obligee  of  a  bond  obtain  titles  in  his 
own  name  for  part  of  the  lands,  the  assignment 
of  which  to  the  obligor  was  the  considerjuion  of 
the  bond,  and  suffer  the  titles  to  the  residue  of 
the  lands  to  be  lost  by  the  non-payment  of  taxes, 
a  court  of  equity  will  not  lend  its  aid  to  carry 
into  effect  a  judgment  at  law  upon  the  bond. 
Skillerti's  Executors  v.  Ma-ifs  Executors,  4  Cranch. 
137;  2  Cond.  Rep.  56. 

3.  A  court  of  equity  will  annul  a  contract 
which  the  defendant  has  failed  to  -perform,  and 
cannot  perform  on  his  part.     Ibid. 

4.  A  court  of  equity  will  not  interfere  between 
a  donee  of  land  by  deed,  and  a  devisee  under  a 
will  of  the  donor,  in  a  case  where  there  is  no 
fraud.  Viers  and  Wife  v.  Montgomery,  4  Cranch. 
177;  2  Cond.  Rep.  74. 

5.  No  practice  could  be  more  dangerous  than 
that  of  opening  accounts  which  the  parties  them- 
selves have  adjusted,  on  a  suggestion  supported 
by  doubtful  or  only  probable  testimony.  But  if 
palpable  errors  be  shown,  errors  which  cannot 
be  misunderstood,  the  settlement  must  so  far  be 
considered  as  made  upon  absolute  mistake  or 
imposition ;  and  ought  not  to  be  obligatory  on 
the  injured  party  or  his  representatives,  because 
such  items  cannot  be  supposed  to  have  received 
his  assent.  The  whole  labour  of  proof  lies  on 
the  party  objecting  to  the  account  :  and  errors 
which  he  does  not  plainly  establish,  cannot  be 
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supposed  to  exist.     Chappedelaine  v.  Decheneaux, 
4  Cianch,  306  :  2  Cond.  Rep.  116. 

6.  The  endorsee  of  a  promissory  note,  ni  Vir- 
ginia, may  recover  liie  amount  from  a  remote 
endorser  in  equity,  though  not  at  Jaw.  Riddle  Sf 
Co.  v.Mandeville  ct  aL,  5  Cranch,  322  j  2  Cond. 
Rep.  268. 

7.  Equity  will  make  that  party  immediately 
liable  who  is  ultimately  so  at  Jaw.     Ibid. 

8.  The  remote  endorser  has  the  same  defence 
in  equity  a^■ainst  the  remote  endorsee,  as  against 
his  immediate  endorsee.     Ibtd. 

9.  The  report  of  auditors,  appointed  by  con- 
sent of  parties  in  a  suit  in  equity,  is  not  in  the 
nature  of  an  award  by  arbitrators;  but  may  be 
set  asitle  by  the  court,  although  neither  fraud, 
corruption,  partiality,  or  gross  misconduct,  on 
the  part  of  the  auditors,  be  proved.  Field  et  al.  v. 
Holland  et  al,  6  Cranch,  8 ;  2  Cond.  Rep.  285. 

10.  A  court  of  equity  may  ascertain  the  facts 
themselves,  if  the  evidence  enables  them  to  do 
it,  or  may  refer  the  question  to  a  jury,  or  to  audi- 
tors. After  an  issue  ordered,  a  court  of  equity 
may  proceed  to  a  final  decree,  without  trying 
the  issue,  or  setting  aside  the  order.     Ihid. 

11.  The  practice  in  Kenlucky  to  call  a  jury  to 
ascertain  the  facts  in  chancery  causes  is  incor- 
rect. Massie  v.lFatts,6  Cranch,  148;  2  Cond. 
Rep.  336. 

12.  A  suit  in  chancery,  by  one  who  lias  the 
prior  equity,  against  him  who  has  the  eldest  pa- 
tent, is  in  its  nature  local ;  and  if  it  be  a  mere 
qiiestion  of  title,  must  be  tried  in  the  district 
where  the  land  lies.     Ibid. 

13.  But  if  it  be  a  case  of  contract,  or  trust,  or 
fraud,  it  is  to  be  tried  in  the  district  where  the 
defendant  may  be  found.     Ibid. 

14.  An  endorsee  of  a  promissory  note,  payable 
to  order,  cannot,  in  Virginia,  maintain  an  action 
of  law  upon  the  note  against  a  remote  endorser, 
but  he  may  in  equity.  Harris  v.  Johnston,  3 
Cranch;  311  ;   1  Cond.  Rep.  543. 

15.  H.,  in  contemplation  of  marriage  with  B., 
gave  a  bond  for  five  thousand  dollars  and  in- 
terest, to  trustees,  to  secure  to  B.  a  support 
during  the  marriage,  and  after  the  death  of  H., 
in  case  she  should  survive  him,  and  to  their 
child  or  children,  in  case  he  should  survive  her; 
with  condition,  that  if  H.  should,  within  the 
time  of  his  life,  or  within  one  year  after  the 
njarriage.  (whichsoever  of  the  said  terms  should 
first  expire.)  convey  to  the  trustees  some  good 
estate,  real  or  person.al,  sufficient  to  secure  the 
annual  payment  of  thrive  hundred  dollars,  for 
the  separate  use  of  his  wife  during  the  marriage, 
and  also  sufficient  to  secure  the  payment  of  the 
said  fi/e  thousand  dollars  to  her  use,  in  case  she 
should  survive  her  husband,  to  be  paid  within 
six  months  after  his  death,  and  in  case  of  her 
death  before  her  husband,  to  be  paid  to  their 
child  or  children;  or  if  H.  should  die  before  B., 
and  by  his  will  should,  within  a  year  from  its 
date,  make  such  devises  and  bequests  as  should 
be  adequate  to  these  provision.'*,  then  the  bond  to 
be  void.  H.  died,  leaving  his  widow  B.  and  a  son, 
having,  by  his  last  will,  devised  a  tract  of  one 
thousand  acres  of  land,  in  tJie  Mississippi  terri- 
tory, to  his  son,  in  fee;  a  tract  of  ten  thousand 


acres,  in  Kentuckj',  equaJly  between  his  wife 
and  son,  with  a  devise  over  to  Iier,  in  fee,  of  the 
son's  moiety,  if  he  died  before  he  attained  '-the 
JawfuJ  age  to  will  it  away ;"  and  the  residue  of 
his  estate,  reaJ  and  personal,  to  be  divided 
equally  between  his  wife  and  son,  with  the 
same  contingent  devise  over  to  her  as  with  regard 
to  the  tract  of  ten  thousand  acres.  The  value  of 
the  property  thus  devised  to  her,  beside  the  con- 
tingent interest,  might  h.ave  been  estimated,  at 
the  time  of  H.'s  death,  at  ten  thousand  dollars. 
B.  subsequently  died,  having  made  a  nuncupa- 
tive wiJJ,  by  which  she  devised  all  her  estate, 
"  whether  vested  in  her  by  the  will  of  her  de- 
ceased husband  or  otherwise,"  to  be  divided 
between  her  son  and  pJaintiff  in  the  cause,  with 
a  contingent  deviseof  the  whole  to  the  survivor. 
The  son  afterwards  died,  and  the  plaintiflf 
brought  his  bill  to  charge  the  lands  of  H.  with 
the  payment  of  the  bond,  for  five  thousand  dol- 
lars and  interest,  to  which  the  plaintiff  derived 
his  right  under  the  nuncupative  will  of  B.  By  the 
lawsof  Kentucky  this  will  did  not  pass  the  real 
estate  of  the  testator,  but  was  sufficient  to  pass 
her  personal  estate,  including  the  bond.  Held, 
that  the  provision  in  the  will  of  H.  for  his  wife, 
must  be  taken  in  satisfaction  of  the  bond,  but 
subject  to  her  liberty  to  elect  under  the  will  and 
the  bond;  and  that  this  privilege  was  extended 
to  her  devisee,  the  plaintiff.  Hunter  et  al.  v. 
Bryant,  2  Wheat.  32;  4  Cond.  Rep.  17. 

16.  Actual  maintenance  is  equivalent  to  the 
payment  of  a  sum  secured  for  separate  mainte- 
nance, and,  therefore,  interest  upon  the  bond 
during  the  husband's  lifetime  was  not  allowed. 
Ibid. 

17.  Under  all  the  circumstances  of  the  case, 
it  was  determined  the  bond  was  chargeable  on 
the  residue  of  the  estate;  and  was  chargeable 
on  the  personalty  first  in  order.     Ibid. 

18.  Even  courts  of  law  have  recognised  the 
lien  of  a  broker  for  a  general  balance  of  account ; 
and  much  more  so  ought  a  court  of  equity,  in  the 
application  of  a  principle  so  peculiarly  its  own, 
as  that  which  gives  effect  by  a  transfer  by  as- 
signment of  a  chose  in  action,  not  in  its  nature  ne- 
gotiable. Leeds  v.  The  Marine  Ins.  Co.,  6  Wheat. 
565;  5  Cond.  Rep.  188. 

19.  A  deposit  of  title-deeds  as  security  for  a 
debt,  creates  a  lien,  which  is  considered  an  equi- 
table morlcage.  Mandeville  v.  Welch,  5  Wheat. 
277;  4  Cond?  Rep.  642. 

20.  So  also  the  deposit  of  a  note  not  negotia- 
ble as  a  security  for  a  debt,  will  entitle  the 
creditor,  after  notice  to  the  maker,  to  enforce  in 
equity  his  lien  against  the  depositor,  and  his  as- 
signees in  bankruptcy.     Ibid. 

21.  But  this  doctrine  proceeds  on  the  suppo- 
sition that  this  lien  is  clearly  established  to  have 
been  made  as  security  for  the  debt;  and  not 
upon  the  ground  that  the  mere  fact  of  the  de- 
posit, une.vplained,  affords  such  proof.     Ibid. 

22.  A  vague  legacy,  the  object  of  which  is 


indefinite,  cannot  be  established  under  the  equity 
power  of  the  courts  of  the  United  States,  on  the 
ground  of  its  being  a  charily.  Baptist  Associa- 
tion V.  Hart's  Ex'rs.,  4  Wheat.  1 ;  4  Cond.  Rep. 
371. 
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23.  In  appeals  to  the  supreme  court,  from  the 
circuit  courts^  in  chancery  cases,  the  parol  testi- 
mony which  is  heard  at  the  trial  in  the  court 
below,  ousht  to  appear  in  the  record.  Conii  v. 
Penn,  5  Wheat.  424;  4  Cond.  Rep.  716. 

24.  The  remedies  in  the  courts  of  the  United 
States,  at  common  law.  and  in  equity,  are  to  be, 
not  according  to  the  practice  of  state  courts,  but 
according  to  the  principles  of  common  law  and 
equity,  as  distinguished  in  that  country  from 
which  we  derive  a  knowledge  of  those  princi- 
ples. Consistently  with  this  doctrine,  it  may  be 
admitted,  that  where,  by  the  statutes  of  a  state, 
a  title  which  would  otherwise  be  deemed  merely 
equitable,  is  recognised  as  a  legal  title,  or  a  title 
which  would  be  valid  at  law,  is.  under  circum- 
stances of  an  equitable  nature,  declared  void, 
the  rights  of  the  parties  in  such  case  may  be  as 
fully  considered  in  a  suit  at  law,  in  the  courts 
of  the  United  States,  as  in  any  state  court. 
Robinson  v.  Campbell,  3  Wheat.  "212:  4  Cond. 
Rep.  235. 

25.  The  endorser  of  a  promissory  note,  who 
has  been  charged  by  due  notice  of"  the  default 
of  the  maker,  is  not  entitled  to  the  protection  of 
a  court  of  equity  as  a  surety:  the  holder  may 
proceed  against  either  party  at  his  pleasure,  and 
does  not  discharge  the  endorser  by  not  issuing, 
or  by  countermanding  an  e.vecution  against  the 
maker.  Lenox  v.  Prout,  3  Wheat.  520 :  4  Cond. 
Rep.  311. 

26.  R.  C,  a  citizen  of  Virginia,  being  seised 
of  real  property  in  that  state,  made  his  will.  "In 
the  first  place,  I  give,  devise,  and  bequeath  unto 
J.  L.,"  and  four  others,  •'•'all  my  estate,  real  and 
personal,  of  which  I  may  die  seised  and  pos- 
sessed, in  any  part  of  America,  in  special  trust 
that  the  aforementioned  persons,  or  such  of  them 
as  may  be  living  at  my  death,  will  sell  my  per- 
.sonal  estate  to  the  highest  bidder,  on  two  years' 
credit :  and  my  real  estate  on  one,  two,  and 
three  years'  credit,  provided  satisfactory  security 
be  given,  by  bond,  and  deed  of  trust.  In  the 
second  place,  I  give  and  bequeath  to  my  brother, 
T.  C,"  an  alien,  "all  the  proceeds  of  my  estate, 
real  and  personal,  which  I  have  herein  directed 
to  be  sold,  to  be  remitted  to  him  accordins-  as 
the  payments  are  made;  and  I  hereby  declare 
the  aforesaid  J.  L."  and  the  four  other  persoiis, 
"to  be  my  trustees  and  executors  for  the  pur- 
poses aforementioned:"  Held,  that  the  leo-acy 
given  to  T.  C,  in  the  will  ofR.  C,  was  to  be 
considered  as  a  bequest  of  personal  estate,  which 
he  was  capable  of  taking  for  his  own  benefit, 
though  an  alien.  Craig  v.  Leslie,  3  Wheat.  563  ; 
4  Cond.  Rep.  331.  ' 

27.  A  defendant  in  equity,  who  has  obtained 
a  patent  for  land  not  included  in  his  entry,  but 
covered  by  the  complainants'  entry,  will  be  de- 
creed to  convey  it  to  the  complainants;  but  the 
cornplamants  will  not  be  required  to  convey  it 
to  the  defendant,  as  land  which  they  obtained  a 
patent  for,  which  was  covered  by  the  defend- 
ant s  entry,  but  which,  bv  mistake,  he  omitted 
to  survey  Bodley  et  al.  v.  Taylor,  5'Cranch,  191; 
2  Cond.  Rep.  227. 

._^.^:„T'^°,l''''''*.  ^"i"vey,  under  a  military  land 


survey  is  the  act  of  appropriation.  Taylor  ff 
Quarks  v.  Brown,  5  Cranch,  234  ;  2  Cond.  Rep. 
235.  ^ 

29.  The  equity  of  the  prior  location  e.x'tends 
to  the  surplus  land  surveyed,  as  well  as  to  the 
quantity  mentioned  in  the  warrant.     Ibid. 

30.  The  patent  relates  to  the  inception  of  title ; 
and,  therefore,  in  a  court  of  equity,  the  person 
who  has  first  appropriated  the  land,  has  the  best 
title,  unless  his  equity  is  impaired  by  the  cir- 
cumstances of  the  case.     Ihid. 

31.  In  equity,  time  maybe  dispensed  with,  if 
it  be  not  of  the  essence  of  the  contract.  Hep- 
hum  ^-  Dundas  v.  Colin  Auld,  5  Cranch,  262  ; 
2  Cond.  Rep.  247. 

32.  If  an  agent  locate  land  for  himself,  which 
he  ought  to  locate  for  his  principal,  he  is,  in 
equity,  a  trustee  for  his  principal.     Ibid. 

33.  A  bond  executed  in  pursuance  of  articles 
of  agreement,  may,  in  equity,  be  restrained  by 
those  articles.  Finley  v.  Lynn,  6  Cranch,  238  : 
2  Cond.  Rep.  358. 

34.  A  complainant  in  equity  may  have  relief 
even  against  the  admissions  in  his  bill.    Ibid. 

35.  He  who  has  equal  equity  may  acquire  the 
legal  estate,  if  he  can.  so  as  to  protect  his  equity. 
Fitzsvnmons  et  al.  v.  Ogden  et  al.,  7  Cranch.  2 ; 
2  Cond.  Rep.  395. 

36.  Between  merely  equitable  claimants,  each 
having  equal  equity,  he  who  has  the  precedency 
in  time,  has  the  advantage  in  right.     Ibid. 

37.  The  construction  of  a  letter  of  credit,  or 
of  guarantee,  must  be  the  same  in  a  court  of 
equity  as  in  a  court  of  law  ;  and  any  facts  which 
might  be  introduced  into  one  court,  to  e.vplain 
the  transaction,  may  be  introduced  into  the 
other.  Russell  v.  Clark's  Ex'rs.,  7  Cranch,  69  : 
2  Cond.  Rep.  417. 

38.  A  merchant  who  endorses  the  bill  of  an- 
other, upon  the  guarantee  of  a  third,  cannot, 
upon  the  in.«olvency  of  the  principal  debtor,  and 
of  the  guarantor,  resort  to  a  trust  fund  created 
by  the  principal  debtor  for  the  indemnity  of  the 
guarantor,  for  the  amount  which  the  guarantor 
should  pay.  But  the  person  for  vihose  benefit 
a  trust  is  created,  who  is  to  be  the  ultimate  re- 
ceiver of  the  money,  may  sustain  a  suit  in  equity, 
to  have  it  paid  directly  to  himsel'f.    Ibid. 

39.  When  the  guarantor  is  insolvent,  a  court 
of  equity  will  not  decree  the  money  raised  for 
h:s  indemnity  to  be  paid  to  hhn,  without  secu- 
rity that  the  debt  to  the  principal  creditor  should 
be  satisfied.    Ibid. 

40.  A  court  of  chancery  cannot  allow  a  part  of 
the  purchase-money  in  lieu  of  dower,  when  the 
estate  is  sold;  unless  by  consent  of  all  the  par- 
ties interested.  Herbert  et  al.  v.  Wren  and  Wife 
et  al,  7  Cranch,  370;  2  Cond.  Rep.  534. 

41.  Equity  considers  land  directed,  in  wills  or 
other  instruments,  to  be  sold  and  converted  into 
money,  as  money;  and  money  directed  to  be  em- 
ployed in  the  purchase  of  land,  as  land.  Craig 
V.  Leslie,  3  Wheat.  563;  4  Cond.  Rep.  331. 

42.  The  heir  at  law  has  a  resulting  trust  in  such 
lands,  after  the  debts  and  legacies  are  paid,  and 
may  come  into  equity  and  restrain  the  trustee 
from  selling  more  than  sufficient  to  pay  them ; 
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conveyance  of  the  part  of  the  land  not  sold  in 
the  fiitt  case,  and  the  whole  in  the  latter,  which 
property;  in  either  case,  will  be  land,  and  not 
money-    Ibid.  . 

43.' Equity  will  extend  the  same  privilege  to 
the  residuary  legatee,  which  is  allowed  to  the 
heir,  to  pay  the  debts  and  legacies,  and  call  for 
a  conveyance  of  the  real  estate ;  or  to  restrain 
the  trustees  from  selling  more  than  is  necessary 
to  pay  the  debts  and  legacies.    Ihid. 

44.  But  if  the  intent  of  the  testator  appears  to 
have  been  to  stamp  upon  the  proceeds  of  the 
land  directed  to  be  sold,  the  quality  of  person- 
alty; not  only  for  the  particular  purposes  of  the 
will';  but  to  all  intents,  the  claim  of  the  heir  at 
law  to  a  resulting  trust  is  defeated,  and  the  estate 
is  considered  to  be  personal.    Ibid. 

45.  Where  the  whole  beneficial  interest  in  the 
land  or  money,  thus  directed  to  be  employed, 
belongs  to  the  person  for  whose  use  it  is  given, 
a  court  of  equity  will  permit  the  cestui  que  trust 
to  take  the  money  or  the  land  at  his  election,  if 
he  elect  before  the  conversion  is  made.    Ibid. 

46.  But  in  case  of  the  death  of  the  cestui  que 
trust,  without  having  determined  his  election, 
the  property  will  pass  to  his  heirs  or  personal 
representatives,  in  the  same  manner  as  it  would 
have  done  if  the  conversion  had  been  made,  and 
the  trust  executed  in  his  lifetime.    Ibid. 

47.  Charitable  bequests,  where  no  legal  in- 
terest is  vested,  and  which  are  too  vague  to  be 
claimed  by  those  for  whom  the  beneficial  inte- 
rest was  infemled,  cannot  be  established  by  a 
court  of  equity;  either  exercising  its  ordinary 
jurisdiction,  or  enforcing  the  prerogative  of  the 
king  as  parens  patiia?,  independent  of  the  sta- 
tute, 43  Eliz.  Baptist  Association  v.  HarVs  Ex'rs., 
4  Wheat.  1;  4  Cond.  Rep.  371. 

48.  If.  in  England,  the  prerogative  of  the  king, 
as  parens  patrias,  would,  independent  of  the  sta- 
tute of  Elizabeth,  extend  to  charitable  bequests 
of  this  description  —  Query,  How  far  this  prin- 
ciple would  govern  in  the  courts  of  the  United 
States?    Ibid. 

49.  The  English  statute,  43d  Elizabeth,  gives 
validity  to  some  devises  to  charitable  uses,  which 
were  not  valid,  independent  of  that  statute : 
Held,  that  it  was  unnecessary  to  enter  into  this 
inquiry,  because  it  could  only  arise  where  the 
attorney-general  is  made  a  party.    Ibid. 

pO.  A  bill  for  rescinding  a  contract  for  the  sale 
of  lands,  on  the  ground  of  defect  of  title,  was 
dismissed  with  costs.  Orr  v.  Hodgson^  4  Wheat. 
453;  4  Cond.  Rep.  506. 

51.  Under  the  registry  act  of  Ohio,  which  pro- 
vides that  certain  deeds  ''shall  be  recorded  in 
the  cou'fity  in  which  the  lands,  tenements,  and 
hereditaments,  so  conveyed  or  affected,  shall  be 
situate,  within  one  year  after  the  day  on  which 
such  deed  or  conveyance  Avas  executed ;  and,  un- 
less recorded  in  the  manner,  and  within  the  time 
aforesaid,  shall  be  deemed  fraudulent  against  any 
subsequent  bona  fide  purchaser,  without  know- 
ledge of  the  existence  of  such  former  deed  of 
conveyance ;"  lands  lying  in  Jefferson  county, 
Ohio,  were  conveyed  by  deed  ;  and  a  new  count}-, 
called  Tuscarora  county,  was  erected  partly  from 
JefTerson;  after  the   execution,  and  before  the 


recording  of  the  deed,  in  which  new  county  the 
lands  were  included,  and  the  deed  was  recorded 
in  Jefferson  :  Held,  that  the  registry  was  not  suf- 
ficient, either  to  preserve  its  legal  priority,  or  to 
give  it  the  equity  arising  from  constructive  notice. 
Astor  V.  Wells,  4  Wheat.  466  ;  4  Cond.  Rep.  513. 

52.  If  the  case  be  clear,  a  court  of  equity  will 
interpose  to  quiet  the  title  to  land.  Alexander 
and  others  v.  Pendleton,  8  Cranch;  462;  3  Cond. 
Rep.  216. 

53.  If  the  execution  of  an  important  exhibit 
of  the  complainants  be  not  admitted  by  the  de- 
fendant in  his  answer,  who  calls  upon  the  com- 
plainant to  make  full  proof  thereof  in  the  court 
below,  the  supreme  court  will  not  presume  that 
any  other  proof  was  made  than  appears  in  the 
transcript  of  the  record.  Druvtmond,  Adm'r., 
v.3Iagritder  t^  Co.,  Trustees,  9  Ciaich.  122;  3 
Cond.  Rep.  303. 

54.  If  the  supreme  court  reverse  a  decree  upon 
a  technical  objection  to  evidence,  (probably  not 
made  in  the  court  below,)  it  will  not  dismiss  the 
bill  absolutely,  but  remand  the  cause  to  the  court 
below,  for  further  proceedings.    Ibid. 

55.  If  the  defendant  in  a  proceeding  in  chan- 
cery, assert  a  fact  which  is  not,  and  cannot  be 
within  his  own  knowledge,  the  nature  of  his  tes- 
timony cannot  be  changed  by  the  positiveness 
of  his  own  assertion.  The  strength  of  his  belief 
may  have  betrayed  him  into  a  mode  of  expres- 
sion of  which  he  was  not  fully  apprized.  VVhen 
he  intended  only  to  utter  a  strong  conviction  of 
the  existence  of  a  peculiar  fact,  or  what  he 
deemed  an  infallible  deduction  from  facts  Avhich 
were  known  to  him,  he  may  assert  that  belief 
on  that  deduction,  in  terms  which  convey  the 
idea  of  his  knowing  the  fact  itself.  Clark's  Ex'rs. 
v.Van  Riemsdyk,  9  Cranch,  153;  3  Cond.  Rep. 
319. 

56.  The  case  before  the  supreme  court,  pre- 
sented a  question  under  a  bill  in  chancery,  to 
obtain  from  the  defendants  a  conveyance  of  a 
tract  of  land  in  Kentucky,  held  by  them  as  the 
property  of  the  original  grantee,  confiscated  by 
the  state,  and  claimed  by  the  plaintifis  under  an 
equity  arising  from  a  sale  made  by  the  original 
grantee  of  another  tract  of  land,  to  which  it  was 
alleged  he  erroneously  supposed  himself  legally 
entitled,  under  the  same  warrant  and  survey. 
The  bill  was  dismissed.  Russell  and  others  v. 
The  Trustees  of  The  Transylvania  University, 
1  Wheat.  432:  3  Cond.  Rep.  614. 

57.  An  agreement  in  a  court  of  common  law, 
chancery,  or  prize,  made  under  a  clear  mis- 
take, will  be  set  aside.  The  Aurora,  1  Wheat. 
96;  3  Cond.  Rep.  501. 

58.  Where  a  contract  for  the  sale  of  land  has 
been  in  part  executed  by  a  conveyance  of  pail 
of  the  land,  and  the  vendor  is  unable  to  convey 
the.  residue,  a  court  of  equity  will  decree  the 
repayment  of  a  proportionate  part  of  the  pur- 
chase-money, with  interest.  Pratt  and  others  v. 
Laiv  and  others,  9  Cranch.  456;  3  Cond.  Rep.  460. 

69.  It  is  a  rule,  both  of  law  and  equit)',  that  a 
party  must  recover  on  the  strength  of  his  own 
title,  and  not  on  the  weakness  of  his  adversary's. 
Watts  V.  Lindseyh  Heirs.  7  Wheat.  158  ;  5  Cond. 
Rep.  261. 
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60.  A  court  of  chancery  is  not  the  proper  tri- 
bunal to  enforce  a  forfeiture;  the  remedy  for 
the  same  beins;  at  law.  Horsburg  v.  Baker  et  al.- 
1  Peters.  236." 

61.  It  is  well  settled,  both  in  the  court  of  Ken- 
tucky, and  in  the  supreme  court,  that  a  posses- 
sion which  will  bar  an  ejectment,  is  also  a  bar 
in  equity.    Hunt  v.  Wickbffe,  2  Peters,  212. 

62.  Where  the  legal  title  cannot  be  conveyed 
to  the  vendee  by  the  vendor,  and  the  vendee 
must  resort  to  a  court  of  equity  to  establish  his 
title,  notwithstanding  a  conveyance  of  all  the 
right  of  the  vendor  to  him,  the  court  will  not 
compel  him  to  pay  the  purchase-money.  It 
would  be  compelling  him  to  take  a  lawsuit  in- 
stead of  the  land.  Bank  of  Columbia  v.  Hagner, 
1  Peters,  468. 

63.  A  bill  had  been  fded  originally  for  disco- 
very, and  afterwards  became  a  bill  for  relief. 
The  relief  prayed  for  was  a  forfeiture,  which 
might  be'  enforced  at  law.  Under  such  circum- 
stances it  was  proper  to  dismiss  the  bill,  so  far 
as  it  sought  for  relief  against  the  forfeiture;  but 
the  dismission  should  have  been  without  preju- 
dice to  the  legal  rights  of  the  parties,  as  an  ab- 
solute dismission  might  be  considered  as  a  de- 
cree against  the  title  the  plaintiff  claimed,  and 
which,  by  the  bill  and  the  evidence  obtained 
under  it,  he  sought  to  establish.  Grcenlcafv. 
Qjteen,  1  Peters.  138. 

64.  If,  in  a  case  where  the  loss  of  a  deed,  or 
other  instrument,  is  made  the  ground  for  coming 
into  a  court  of  equity,  for  discovery  and  relief, 
an  affidavit  of  its  loss  must  be  made  and  an- 
iiexeil  to  the  bill,  and  the  absence  of  such  affi- 
davit is  good  cause  of  demurrer  to  the  bill :  yet, 
if  the  party  charged  by  the  bill  failed  to  demur 
for  the  cause,  but  answered  over  to  the  bill,  or 
permitted  it  to  be  taken  for  confessed  by  default 
against  him,  it  seems  that  the  absence  of  the 
affidavit  is  not  a  sufficient  cause  for  the  reversal 
of  the  decree.  Findlaii  et  al.  v.  Hinde  and  Wife, 
1  Peters,  244. 

65.  The  rules  which  govern  the  practice  of 
the  circuit  courts  in  chancery,  have  been  pre- 
scribed by  this  court,  and  ought  to  be  observed. 
McDonald  y.Smalley  et  ah,  1  "Peters,  625. 

66.  It  is  a  well-settled  rule,  that  a  court  is  not 
bound  to  take  notice  of  any  interest  acquired  in 
the  subject-matter  of  the  suit,  pending  the  dis- 
pute. The  Mechanics'  Bank  of  Alexandria  v.Se- 
ions,  1  Peters,  310. 

67.  Courts  of  equity  may  compel  parties  to 
execute  their  agreements,  but  they  have  no 
power  to  make  agreements  for  them.  The  death 
of  one  of  the  parties,  and  the  consequent  ineffi- 
ciency of  a  security  selected  and  intended  to  be 
valid  and  complete,  but  which  was  not  so.  will 
not  give  the  right  of  interference.  Hunt  v. 
Rousmanier's  Adm'r.,  1  Peters,  14. 

(i^.  If  the  obligee  of  a  joint  bond,  given  by 
two  or  more,  agree  with  one  obligor  to  release 
him,  and  do  so,  and  all  the  obligors  are  thereby 
discharged  at  law,  equity  will  not  afford  relief 
against  the  legal  consequences,  although  the 
release  was  given  under  a  manifest  misappre- 
hension of  the  legal  effect  of  it,  in  relation  to 
ihe  other  obligors.     Ibid. 
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69.  Where  the  vendee  of  real  estate  had  pur- 
chased it,  subject  to  the  dower  of  the  widow,  of 
which  dower  he  might  have  been  informed,  if 
he  had  used  proper  diligence,  a  court  of  equity 
will  not  interfere  to  release  the  vendee,  but  will 
leave  him  to  such  legal  remedy  as  he  may  be 
entitled  to,  in  case  his  title  should  at  any  future 
time  be  disturbed.  Grecnlcaf  v.Quecn  et  al.,  1 
Peters,  147. 

70.  When  a  judgment  debtor  comes  into  court, 
asking  protection  on  the  ground  that  he  has 
satisfied  the  judgment,  the  door  is  fully  open  for 
the  court  to  modify  or  grant  the  prayer,  upon 
such  conditions  as  justice  demands.  The  Me- 
chanics' Bank  of  Alexandria  \ .  Lynn,  1  Peters, 
376. 

71.  In  an  appeal,  under  the  testamentary  law 
of  Maryland,  the  court  being  satisfied  by  an  e.v- 
amination  of  the  evidence  contained  in  the  re- 
cord of  the  proceedings  of  the  orphans"  court 
of  the  county  of  Washington,  relative  to  a  claim 
made  upon  the  estate  of  the  testator  by  the  exe- 
cutor, that  this  evidence  was  too  loose  and  inde- 
finite to  sanction  the  claim,  disallowed  the  same, 
and  reversed  the  decree  of  the  orphans'  court 
which  allowed  the  claim.  NichoUs  et  al.  v. 
Hodges^  Ex'r.,  1  Peters,  566. 

72.  The  supreme  court  has  decided  that  a 
suit  could  be  maintained  in  equity  by  the  holder 
of  an  endorsed  note  against  a  remote  endorser, 
and  upon  grounds  perfectly  familiar  to  courts 
exercising  equity  jurisdiction.  The  Bank  of  the 
United  States  v.  Weisigcr,  2  Peters,  3^1. 

73.  It  has  been  decided  in  Kentucky,  that  a 
suit  at  law  could  not  be  maintained  in  that  state 
by  the  endorsee  against  a  remote  endorser.  The 
conclusion  then  results  from  the  decisions  of  the 
supreme  court,  that  he  must  be  let  into  equity: 
for  an  endorsement  is  certainly  no  release  to  the 
previous  endorsers ;  and  the  ultimate  assignee 
alone  is  entitled  to  the  benefit  of  their  liability. 
And  this  is  understood  to  be  consistent  with  the 
received  opinions  and  practice  in  Kentucky. 
Ibid.  348. 

74.  In  a  bill  filed  in  the  circuit  court  of  Alex- 
andria county,  in  the  District  of  Columbia,  against 
the  stockholders  of  an  associatiqn  for  banking 
purposes,  the  bill  was  dismissed  as  to  those 
stockholders  who  were  named  in  the  bill,  but 
were  not  served  with  process,  and  it  was  held  to 
be  error.  As  non-residents,  the  act  of  congress 
of  the  3d  of  IMay,  1803,  allows  proceedings  to 
be  had  against  them  by  publication  in  the  news- 
papers in  the  District.  Mandcvillc  et  al.  v.  Biggs, 
2  Peters,  489. 

75.  There  is  no  doubt  but  that,  under  the  ge- 
neral prayer  in  a  bill  in  chancery  for  general 
relief,  other  relief  may  be  granted  than  that 
which  is  particularly  prayed  for;  but  such  re- 
lief must  be  agreeable  to  the  case  made  by  the 
bill.     English  et  al.  v.  Foxall,  2  Peters,  595. 

76.  A  marriage  settlement  provided  that  the 
trustees,  after  the  death  of  the  husband,  should 
stand  possessed  of  a  bond  executed  to  them  by 
the  husband,  and  of  the  sum  of  thirty-seven 
thousand  and  thirty-eight  dollars,  to  be  received 
by  them  upon  trust,  to  place  out  the  same,  when 
it  shall  come  into  their  hands,  at  interest,  on 
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freehold  seciinties,  or  invest  it,  or  any  part  of  it, 
in  the  purchase  of  stock  of  the  United  States  of 
North  America,  or  bank  stock  there,  with  the 
approbation  of  the  wife;  and  to  call  in  and  re- 
place the  same,  and  reinvest  the  same,  and  the 
produce  thereof,  from  time  to  time,  upon  or  in 
such  securities,  or  stock,  with  the  approbation 
of  the  wife.  It  is  not  an  unreasonable  interpre- 
tation to  say,  that  the  wife,  who  survived  the 
husband,  was  to  have  a  controlling  agency, 
within  the  limitation  prescribed  by  the  contract.. 
She  has  not  an  arbitrary  and  unlimited  discre- 
tion. The  investment  is  restricted  to  three  ob- 
jects: freehold  securities,  United  States'  stock, 
or  bank  stock  ;  and  the  trustees  are  not  author- 
ized to  make  any  other  investment.  The  trustees 
are  bound  to  make  the  investment  in  any  one  of 
the  funds  mentioned,  which  the  wife  might  re- 
quest or  direct.     Ibid. 

77.  The  husband  by  his  will  confirmed  the 
marriage  settlement;  and  he  further  declared, 
"  that  if  the  sum  of  thirty-seven  thousand  and 
thirty-eight  dollars,  secured  to  be  paid  to  the 
trustees,  should  at  any  time  be  found  insuflicient 
to  raise  and  bring  into  the  hands  of  the  trustees  the 
clear  annual  sum  of  two  thousand  two  hundred 
and  twenty-two  dollars  and  twenty-two  cents, 
the  annuity  secured  to  be  paid  to  his  wife  by  the 
settlement,  then  the  trustees  of  his  will  shall, 
from  time  to  time,  transfer  to  themselves,  as 
trustees  of  the  settlement,  out  of  the  residuum 
of  his  estate,  such  sum  or  sums  of  money  as 
may,  from  time  to  time,  be  found  necessary  to 
make  up  any  deficiency  there  may  happen  to  be 
between  the  current  amount  of  the  interest  and 
produce  of  the  principal  sum,  and  the  amount 
of  the  annuity  ;  so  that,  in  no  event,  less  than 
two  thousand  two  hundred  and  twenty-two  dol- 
lars and  twent)'-tvvo  cents,  shall  be  raised  annu- 
ally for  his  wife,  or  for  her  benefit  in  the  United 
States."  The  personal  estate  of  the  husband, 
e.vclusive  of  the  sum  placed  in  the  hands  of  the 
trustees  of  the  annuity,  was  so  invested  as  to 
produce  six  per  cent,  per  annum,  and  the  direc- 
tion of  the  wife  to  keep  invested  in  six  per  cent, 
stock  of  the  United  Slates  the  thirty-seven  thou- 
sand and  thirty-eight  dollars,  produced  a  defi- 
ciency in  the  annuity,  which  she  claimed  to  have 
made  up  from  the  residuary  estate.  The  wife 
had  a  right  to  claim  this  deficiency  to  be  so 
nvide  up.     Ibid. 

78.  It  cannot  be  doubted,  that  reducing  an 
agreement  to  writing  is,  in  most  cases,  an  argu- 
ment against  fraud;  but  it  is  very  far  from  a 
conclusive  argument.  The  doctrine  will  not  be 
contended  for,  that  a  written  agreement  cannot 
be  relieved  against,  on  the  ground  of  false;  sug- 
gestions. It  is  not  an  answer  to  an  applicalion 
to  a  court  of  chancery  for  relief  in  rescinding  a 
contract,  to  say  that  the  fraud  alleged  is  partial, 
and  might  be  the  subject  of  compensation  by  a 
jury.  The  law,  which  abhors  fraud,  does  not 
permit  it  to  purchase  indulgence,  dispensation, 
or  absolution.  Boycc's  ExWs.  v.  Grimdy,  3  Peters, 
219. 

79.  Where,  in  the  course  of  proceedings  in  a 
suit  in  chancery  in  the  circuit  court,  it  is  appa- 
rent that  the  father  has  not  presented  the  inte- 


rests of  his  children  for  protection,  the  supreme 
court  said  :  Although  there  is  no  appeal  taken  in 
behalf  of  the  children,  the  court,  while  inter- 
fering to  prevent  the  breach  of  trust  in  behalf 
of  the  father,  can  hardly  be  expected  to  pass 
over  without  noticing  an  omission  in  the  father, 
amounting  to  a  breach  of  trust,  to  the  prejudice 
of  his  infant  children.  Caldwell  v.  Taggart,  4 
Peters,  190. 

80.  When  a  party  comes  into  a  court  of  chan- 
cery seeking  equity,  he  is  bound  to  do  justice, 
and  not  ask  the  court  to  become  the  instrument 
of  iniquity.  When  a  contract  is  hard  and  desti- 
tute of  all  equity,  the  court  will  leave  parties  to 
their  remedy  at  law;  and  if  that  has  been  lost 
by  negligence,  they  must  abide  by  it.  /.  W. 
King  ct  al.  v.  James  Hamilton  et  al.j  4  Peters, 
311. 

81.  Courts  of  equity  adopt  the  same  rule  as 
to  possession  to  bar  a  recovery  in  ejectment  as 
courts  of  law.  Peyton  et  al.  v.  Stitli,  5  Peters, 
485. 

82.  After  an  arbitrement  and  award,  an  action 
was  instituted  at  law  upon  the  award,  and  the 
court  being  of  opinion  the  award  was  void  for 
informality,  judgment  was  given  for  the  defend- 
ant. A  bill  was  then  filed  by  the  plaintiff,  on 
the  equity  side  of  the  circuit  court  for  the  county 
of  Alexandria,  to  establish  the  settlement  of 
complicated  accounts  between  the  parties,  which 
was  made  by  the  arbitrators;  and  if  that  could 
not  be  done,  for  a  settlement  of  them,  under  the 
authority  of  a  court  of  chancery.  The  supreme 
court  said  :  This  is  not  a  case  proper  for  the  juris- 
diction of  a  court  of  chancery.  Although  the 
line  may  not  be  drawn  with  absolute  precision, 
yet  it  may  be  safely  affirmed,  that  a  court  of 
chancery  cannot  draw  to  itself  every  transaction 
between  individuals,  in  which  an  account  be- 
tween parties  is  to  be  adjusted.  In  all  cases  in 
which  an  action  of  account  would  be  the  proper 
remetly  at  law,  and  in  all  cases  where  a  trustee 
is  a  party,  the  jurisdiction  of  a  court  of  equity 
is  undoubted.  It  is  the  appropriate  tribunal. 
Fowle  et  al.  v.  Lawrason.  5  Peters,  495. 

83.  In  the  original  bill  filed  by  the  United 
States  in  the  circuit  court  of  Rhode  Island,  the 
claim  of  the  United  Slates  to  payment  of  a  debt 
due  to  them,  was  asserted  on  the  ground  of  an 
assignment  made  to  the  United  States  by  an  in- 
solvent debtor,  who  was  discharged  from  im- 
prisonment on  ihe  condition  that  he  should  make 
such  an  assignment.  The  debtor  had  been  pre- 
viously discharged  under  the  insolvent  lawof 
Rhode  Island  ;  and  had  made,  on  such  dischaige, 
a  general  assignment  for  the  benefit  ot  his  cre- 
ditors. Afterwards,  an  amended  bill  was  filed, 
in  which  the  claim  of  the  United  States  was 
])laced  upon  the  priority  given  to  the  United 
Staites  by  the  act  of  congress  against  their  debt- 
ors who  have  become  insolvent.  It  was  objected 
that  the  Unitetl  States  could  not  change  the 
ground  of  their  claim,  but  must  rest  it,  as  pre 
sentedbythe  original  bill,  on  the  special  assign 
ment  made  to  them.  By  the  supreme  court: — 
It  is  true,  as  the  defendant  insists,  that  the  origi- 
nal bill  still  remains  on  the  record,  and  forms  a 
part  of  the  case.     But  the  amendment  presents 
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a  new  state  of  facts,  which  it  was  competent  for 
the  complainants  to  do  :  and  on  the  hearing  they 
may  rely  on  the  whole  case  made  in  the  bill; 
or  may  abandon  some  of  the  special  prayers  it 
contains.    Hunter  v.  The  U.  S.,  5  Peters,  173. 

84.  Where  a  fund  was  in  the  hands  of  an  as- 
signee of  an  insolvent,  out  of  which  the  United 
States  asserted  a  right  to  a  priority  of  payment, 
in  such  a  case  proceedings  at  law  might  not  be 
adequate,  and  it  was  proper  to  proceed  in  equity. 
Ibid. 

85.  At  law  the  statute  operates  where  con- 
flicting titles  are  adverse  in  their  origin;  and  no 
reason  is  perceived  against  giving  the  statute 
the  same  effect  inequity.  Miller  v.  M'-Intyre. 
6  Peters,  61. 

86.  Where  the  defectiveness  of  a  deed  of 
conveyance  at  law  was  not  apparent  on  its  face, 
the  deed,  in  a  suit  between  the  parties,  having 
been  declared  void;  it  would  be  a  proper  case 
for  a  decree,  that  the  deed  should  be  delivered 
up  on  a  bill  filed  for  that  purpose.  Not  so  when 
the  defectiveness  was  apparent  on  the  face  of 
the  deed.  Piersoll  and  others  v.  Elliott  and  others, 
6  Peters,  95. 

87.  The  supreme  court  will  so  motlify  their 
decree  dismissing  a  bill  filed  for  a  perpetual  in- 
junction, and  to  have  a  defective  deed  delivered 
up,  as  to  express  the  principles  upon  which  the 
bill  is  dismissed,  so  as  not  to  prejudice  the  com- 
plainants.   Ibid. 

88.  In  the  argument  before  the  supreme  court, 
a  new  ground  of  relief  was  assumed,  which  had 
not  been  made  in  the  circuit  court;  that  if  the 
court  should  not  decree  a  specific  performance 
of  the  contract  to  purchase  the  land,  yet,  as  the 
purchaser  had  been  in  possession  thereof,  the 
complainants  are  entitled  to  a  decree  for  the 
rents  and  profits  of  the  land  while  he  was  in 
possession.  By  the  court : — There  is  no  rule  of 
court  or  principle  of  law,  which  prevents  the 
complainants  from  assuming  a  ground  in  the 
supreme  court  which  was  not  suggested  in  the 
court  below;  but  such  a  course  may  be  produc- 
tive of  much  inconvenience  and  some  expense. 
Watts  V.  Waddle,  6  Peters,  389. 

89.  Although  there  be  no  specific  prayer  in  a 
bill  to  be  paid  the  rents  and  profits,  yet,  under 
the  general  prayer,  this  relief  may  be  granted. 
Under  this  prayer,  only  a  relief  may  be  given, 
for  which  a  basis  is  laid  in  the  bill.  In  a  case 
where  the  possession  of  the  land,  by  the  de- 
fendants, was  alleged,  the  demand  for  rents  and 
profits  would  result  from  this  fact.  There  was 
no  pretence  that  this  demand  was  taken  into 
view  in  the  action  at  law.  As  it  consisted  of  un- 
liquidated damages,  it  was  not  a  proper  subject 
for  an  offset.     Ibid. 

90.  The  acts  of  Maryland,  regulating  the  pro- 
ceedings on  injunctions  and  other  chancery  pro- 
ceedings, and  giving  certain  effects  to  them  in 
courts  of  law,  are  of  no  force  in  relation  to  the 
courts  of  the  United  States.  The  chancery  juris- 
diction given  by  the  constitution  and  laws  of  the 
United  States,  is  the  same  in  all  the  states  of 
the  Union,  and  the  rule  of  decision  is  the  same 
m  all.  In  the  exercise  of  that  jurisdiction,  the 
courts  of  the  United  States  are  not  governed  by 


the  state  practice;  but  the  act  of  congress  of 
1792,  ch.  36,  has  provided  that  the  modes  of 
proceeding  in  equity  suits  shall  be  according  to 
the  principles,  rules,  and  usages  which  belong 
to  courts  of  equity,  as  contradistinguished  from 
courts  of  law.  And  the  settled  doctrine  of  the 
supreme  court  is.  that  the  remedies  in  equity 
are  to  be  administered,  not  according  to  the  state 
practice,  but  according  to  the  practice  of  courts 
of  equity  in  the  parent  country,  as  contradistin- 
guished from  courts  of  law;  subject,  of  course, 
to  the  provisions  of  the  acts  of  congress,  and  to 
such  alterations  and  rules  as,  in  the  exercise  of 
the  powers  delegated  by  those  acts,  the  courts 
of  the  United  States  may  from  time  to  time  pre- 
scribe. Boyle  V.  Zacharie  Sf  Turner,  6  Peters. 
648. 

91.  The  act  for  regulating  processes  in  the 
courts  of  the  United  States,  provides  that  the 
forms  and  modes  of  proceeding  in  courts  of 
equity,  and  ui  those  of  admiralty  and  maritime 
jurisdiction,  shall  be  according  to  the  principles, 
rules,  and  usages,  which  belong  to  courts  of 
equity,  and  to  courts  of  admiralty,  respectively, 
as  contradistinguished  from  courts  of  common 
law,  subject,  however,  to  alterations  by  the 
courts,  &c.  This  act  has  been  generally  under- 
stood to  adopt  the  principles,  rules,  and  usages 
of  the  court  of  chancery  in  England.  Vattier  v. 
Hinde,  7  Peters,  252. 

92.  The  rules  of  law  respecting  a  purchaser 
without  notice,  are  formed  for  the  protection  of 
hinj  who  purchases  a  legal  estate,  and  pays  the 
purchase-money  without  a  knowledge  of  the  out- 
standing equity.  They  do  not  protect  a  person 
who  acquires  no  semblance  of  title.  They  apply 
fully,  only  to  the  purchaser  of  the  legal  estate. 
Even  the  purchaser  of  an  equity  is  bound  to  take 
notice  of  any  prior  equity.     Ibid. 

93.  The  bill  set  forth  a  title  in  B.  H.,  the  wife 
of  T.  H.,  by  direct  descent  from  her  brother  to 
herself;  and  insisted  on  this  title  to  certain  real 
estate.  The  answer  of  the  defendants  resisted 
the  claim,  because  the  land  had  been  conveyed 
by  the  complainants  before  the  institution  of  the 
suit  to  A.C.  The  complainant,  in  his  replication, 
admitted  the  execution  of  the  deed  to  A.  C.,  but 
averred  that  it  was  made  in  trust  to  reconvey 
the  lot  to  T.  H..  to  be  held  by  him  for  the  use 
and  benefit  of  B.  H..  his  wife,  and  her  heirs,  and 
to  enable  T.  H.  to  manage  and  litigate  the  said 
rights;  and  that  A.  H.,  in  execution  of  the  trust, 
made  a  deed  to  T.  H.  The  deed  was  recorded^ 
and  was  exhibited,  but  it  did  not  state  the  trust. 
By  the  supreme  court:  —  The  rules  of  the  court 
of  chancery  will  not  permit  this  departure,  in 
the  replication,  from  the  statements  of  the  bill. 
Ibid. 

94.  Where  the  new  parties  to  a  proceeding  in 
chancery  are  the  legal  representatives  of  an 
original  party,  and  the  proceedings  have  been 
revived  in  their  names,  by  the  order  of  the  cir- 
cuit court,  on  a  bill  of  revivor,  the  settled  prac- 
tice is  to  use  all  the  testimony  which  might  have 
been  used  if  no  abatement  had  occurred.  The 
representative^  lake  the  place  of  those  which 
they  represent,  and  the  suit  proceeds  in  a  new 
form,  unaffected  by  the  change  of  name.    Ibid. 
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95  To  deprive  a  pavly  of  the  fruits  of  a  judg- 
ment at  Jaw,  it  must  be  against  conscience  that 
he  should  enjoy  them.  The  party  complaunng 
must  show  a  court  of  equity  that  he  has  more 
equity  than  the  party  in  whose  favour  the  law 
has  decided.     Brashear  v.  West,  7  Peters,  608. 

96.  A  complex  and  intricate  account  is  an  unfit 
subject  for  examination  in  a  court  of  chancery, 
and  ought  always  to  be  referred  to  a  commis- 
sioner, To  be  examined  by  him  and  reported,  in 
order  to  a  final  decree.  To  such  report  the  par- 
ties may  take  any  exceptions,  and  thus  bring 
any  question  they  may  think  proper  before  the 
court.  Duhourg  de  St.  Colombe^s  Heirs  v.  The 
United  States,  7  Peters,  625. 

97.  The  twentieth  of  the  rules  made  by  the 
supreme  court  at  February  term,  1822,  for  the 
reo'ulation  of  proceedings  in  the  circuit  courts  in 
eq'uhy  causes,  prescribes,  '=  if  a  plea  or  demurrer 
be  overruled,  no  other  plea  or  demurrer  shall  be 
thereafter  received:    and   the   defendant   shall 
proceed  to  answer  the  plaintiff's  bill;  and  if  he 
fail  to  do  so  within  two  calendar  months,  the 
same,  or  so  much  thereof  as  was  covered  by  the 
plea  or  demurrer,  may  be  taken  for  confessed, 
and  the  matter  thereof  be  decreed  accordingly.'' 
By  the  terms  of  this  rule,  no  service  of  any  copy 
of  an  interlocutory  decree,  taking  the  bill  pro 
confesso,  is  necessary,  before  the  final  decree ; 
and.  therefore,  it   cannot   be   insisfed  on  as  a 
mat'ter  of  right,  or  furnish  a  proper  ground  for  a 
bill  of  review.     If  the  circuit  court  should,  as 
matter  of  favour  and  discretion,  enlarge  the  time 
for  an  answer,  or  require  the  service  of  a  copy 
before  the  final  decree,  that  may  furnish  a  ground 
why  that  court  should  not  proceed  to  a  final  de- 
cree, until  such  order  was  complied  with.     But 
any  omission  to  comply  with  it  would  be  a  mere 
irregularity  in  its  practice:   and  if  the  circuit 
court  should  afterwards  proceed  to  make  a  final 
decree  without  it,  it  would  not  be  error,  for  which 
a  bill  of  review  lies ;  but  it  would  have  to  be  re- 
dressed, if  at  all,  by  an  order  to  set  aside  the 
decree  for  irregularity,  Avhile  the  court  retained 
possession  and  power  over  the  decree  and  the 
cause.     Bank  of  the  United  States  v.  White  et  al., 
8  Peters,  262. 

98.  No  practice  of  the  circuit  court,  incon- 
sistent with  the  rules  of  practice  established  by 
the  supreme  court  for  the  circuit  courts,  can  be 
aifmissible  to  control  them.     Ibid. 

99.  In  all  suits  brought  against  infants,  whom 
the  law  supposes  to  be  incapable  of  understand- 
ing and  managing  their  own  affairs,  the  duty  of 
watching  over  their  interests  devolves,  in  a  con- 
siderable degree,  upon  the  court.  They  defend 
by  guardianto  be  appointed  by  the  court,  who 
is  usually  the  nearest  relation  not  concerned,  in 
point  of  interest,  in  the  matter  in  question.  It 
is  not  error,  but  it  is  calculated  to  awaken  atten- 
tion, that,  in  a  case,  though  the  infants,  as  the 
record  shows,  had  parents  living,  a  person,  not 
appearing  from  his  name,  or  shown  on  the  record 
to  be  connected  with  them,  was  appointed  their 
guardian  ad  litem.  Bank  of  the  United  Slates  v. 
Ritchie,  8  Peters,  12S.  > 

100.  The  answer  of  the  infant  defendants,  in 
the  original  proceeding,  was  signed  by  their 


guardian,  but  not  sworn  to.  It  consents  to  the 
decree  for  which  the  bill  prays;  and  without 
other  evidence,  the  circuit  court  proceeded  to 
decree  a  sale  of  their  lands.  Held  :  This  is  en- 
tirely erroneous.  The  statute  under  which  the 
court  acted  authorizes  a  sale  of  the  real  estate 
only  where  the  personal  estate  shall  be  insuffi- 
cient for  the  payment  of  debts,  when  the  justice 
of  the  claims  shall  be  fully  established,  and 
when,  upon  consideration  of  all  circumstances, 
it  shall  appear  to  the  chancellor  to  be  just  and 
proper  that  such  debts  should  be  paid  by  a  sale 
of  the  real  estate.  Independent  of  these"  special 
requisitions  of  the  act,  it  would  be  obviously  the 
duty  of  the  court,  particularly  in  the  case  of  in- 
fants, to  be  satisfied  on  these  points.     Ibid. 

101.  The  insufficiency  of  the  personal  estate 
of  a  debtor  to  pay  his  debts,  was  stated  in  the 
answer  of  his  administrator,  but  it  was  not  proved, 
and  was  admitted  in  that  of  the  guardian  of  the 
infants,  but  his  answer  was  not  on  oath.  Held, 
That  if  it  had  been,  the  circuit  court  ought  to 
have  been  otherwise  satisfied  of  the  fact.     Ibid. 

102.  The  justice  of  the  claims  made  by  the 
complainants  in  the  original  proceeding  is  not 
established  otherwise  than  by  the  acknowledg- 
ment of  the  infant  defendants  in  their  answer, 
that,  ''according  to  the  belief  and  knowledge  of 
their  guardian,  they  are,  as  alleged  in  said  bill, 
respectively  due."  By  the  supreme  court : — 
The  court  ought  not  to  have  acted  on  this  ad- 
mission. The  infants  were  incapable  of  making 
it,  and  the  acknowledgment  of  the  guardian,  not 
on  oath,  was  totally  insufficient.  The  circuit 
court  ought  to  have  required  satisfactory  proof 
of  the  justice  of  the  claims,  and  to  have  estab- 
Ushed  such  as  were  just,  before  proceeding  to 
sell  the  real  estate.     Ibid. 

103.  There  was  error  in  the  original  proceed- 
ings, in  ordering  the  sale  of  the  real  estate  of  the 
deceased  for  the  payment  of  his  debts,  before 
the  amount  of  the  debts  should  be  judicially 
ascertained  by  the  report  of  an  auditor.     Ibid. 

104.  The  eighth  section  of  the  law  which  au- 
thorizes the  sale  of  real  estate  descending  to 
minors,  enacts,  '-that  all  sales  made  by  the  au- 
thority of  the  chancellor  under  this  act,  shall  be 
notified  to  and  confirmed  by  the  chancellor,  be- 
fore any  conveyance  of  the  property  shall  be 
made."  This  provision  was  totally  disregarded. 
The  sale  was  never  confirmed  by  the  circuit 
court,  yet  the  conveyance  was  made.  Held,  It 
is  a  fatal  error  in  the  decree,  that  it  directs  the 
conveyance  to  be  made  on  the  payment  of  the 
purchase-money,  without  directing  that  the  sale 
shall  first  "be  notified  to,  and  approved  by,"  the 
circuit  court.     Ibid. 

105.  The  conveyances  of  the  real  estate,  made 
under  the  oiiginal  proceeding,  were  properly  set 
aside  by  the'd'ecree  of  the  court  below.  The 
relief  might  be  very  imperfect,  if,  on  the  reversal 
of  a  decree,  the  party  could,  under  no  circum- 
stances, be  restored  to  the  property  which  had 
'been  irnproperly  and  irregularly  taken  from  him. 
Ibid. 

106.  G.  K.,  the  father  of  the  wife  ol  the  com 
plainant,  T.,  a  few  days  after  the  marriage  of  his 
daughter,  proposed  to   his  son-in-law,  that  he 
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should  repair  a  house  and  lot  in  Georgetown,  D. 
C,  saying  he  intended  it  for  his  daughter.  At 
this  time  G.  K.  was  in  good  circumstances.  T. 
laid  out  a  considerable  sum  in  the  repairs,  after- 
wards occupied  the  property — removed  from  it 
and  received  the  rents,  and  afterwards  left 
Georgetown  to  reside  elsewhere,  the  rents  of  the 
property  being  collected  and  paid  to  him  by  G. 
K.  Some  time  after  the  repairs  of  the  property 
were  finished,  a  correspondence  took  place  as  to 
the  terms  on  which  G.  K.  was  to  convey  the 
property  to  T.  and  wife,  in  which  G.  K.  ac- 
knowledged the  right  of  T.  to  have  the  amount 
paid  for  the  repairs  secured  or  repaid  to  him  ; 
and  stated  that  he  would  convey  part  of  the  pro- 
perty to  T.  and  part  of  it  to  his  daughter,  so  that 
the  property  should  be  possessed  and  enjoyed 
by  them  both.  No  specific  agreement  was  made 
on  the  subject,  and  G.  K.  afterwards  died  insol- 
vent. T.  and  wife  filed  a  bill  against  the  heirs 
of  G.  K.  and  the  trustee  of  the  creditors  of  G. 
K.,  claiming  a  conveyance  of  the  property,  and 
for  general  relief.  By  the  supreme  court : — In 
no  point  of  view  could  such  a  contract  as  that  in 
this  case  be  considered  voluntary.  There  was 
not  only  a  good  consideration,  that  of  natural 
affection,  but  a  valuable  one.  To  constitute  a 
valuable  consideration,  it  is  not  necessary  that 
money  should  be  paid  ;  but  if  it  be  e.vpended  on 
the  faith  of  the  contract,  it  constitutes  a  valuable 
consideration.  King^s  Heirs  v.  Thompson  and 
Wife,  9  Peters,  204. 

107.  In  testing  the  validity  of  a  transaction  of 
1812,  the  subsequent  fall  of  property  in  George- 
town, or  the  failure  of  K.,  cannot  be  taken  into 
view.  The  inquiry  must  be  limited  to  the  cir- 
cumstances of  K.  at  that  time.  It  is  not  shown 
that  the  persons  for  whom  he  was  bound,  as  en- 
dorser, were  then  unable  to  pay  the  respective 
sums  for  which  he  was  responsible  ;  and  it  would 


the  supreme  court : — As  the  cause  is  to  go  back 
again  for  further  proceedings,  and  must  be 
opened  there  for  new  allegations  and  proofs,  the 
claimants  will  have  a  full  opportunity  of  present- 
ing and  proving  their  claims;  and  they  ought  to 
be  let  into  the  cause  for  that  purpose.  Harrison 
et  al.  V.Nixon,  9  Peters,  483. 

110.  The  district  court  of  the  United  States  in 
Louisiana,  has  jurisdiction  in  all  cases  which  are 
cognisable  in  courts  of  equity,  as  contradistin- 
guished from  courts  of  common  law;  and  the 
modes  of  proceeding  in  that  court  must  be  ac- 
cording to  the  usages,  principles  and  rules  which 
belong  to  courts  of  equity.  Livingston  v.  Storyj 
9  Peters.  632. 

111.  If  there  are  no  equitable  claims  or  rights 
cognisable  in  the  courts  of  the  state  of  Louisiana, 
nor  any  courts  of  equity,  and  no  state  laws  regu- 
lating the  practice  in  equity  cau-ses,  the  law  of 
the  United  States  of  1824  does  not  apply  to  a 
case  of  chancery  jurisdiction,  and  the  district 
court  of  Louisiana  is  bound  to  adopt  the  ante- 
cedent modes  of  proceeding,  authorized  under 
the  former  acts  of  congress.     Ibid. 

112.  Congress  has  the  power  to  establish  cir- 
cuit and  district  courts  in  any  and  all  the  states 
of  the  Union,  and  to  confer  on  them  equitable 
jurisdiction  in  cases  coming  within  the  constitu- 
tion. It  falls  within  the  express  words  of  the 
constitution.     Ibid. 

113.  Statutes  of  limitations  are  applied  by 
courts  of  equity,  in  all  cases  where  at  law  they 
might  be  pleaded.  At  law,  to  make  the  statute 
a  bar,  there  must  be  an  adverse  possession  ;  and 
by  analogy,  a  court  of  equity,  in  a  similar  case, 
will  hold'^the  statute  to  be  a  good  bar.  The 
statute  of  the  state  of  Tennessee  which  was  in- 
sisted on  as  a  bar  does  not  depend  upon  posses- 
sion. It  bars  a  creditor  who  does  not  sue  the 
heir  within  seven  years.    There  can  be  no  doubt 


be  improper  to  consider  those  sums  as  debts  due    that  the  statute  applies  where  a  creditor  seeks 
by  K.     He  was  responsible  for  their  payment  on    to  make  the  heir  liable  for  the  debt  of  his  ances- 


certain  contingencies ;  but  the  fact  that  his  credit 
remained  unimpaired  for  several  years  after  the 
contract,  shows  that  neither  his  credit,  nor  the 
credit  of  those  for  whom  he  was  endorser,  was 
considered  doubtful.  In  this  state  of  facts,  K. 
was  in  a  condition  to  dispose  of  the  house  and  lot, 
not  worth  more  than  two  thousand  five  hundred 
dollars,  on  the  terms  stated.     Ibid. 

108.  The  terms  of  the  contract  not  being  suffi- 
ciently established  by  the  evidence,  the  court 
decreed  that  the  property  should  be  sold,  and 
the  proceeds  of  the  sale  should  be  first  applied 
to  the  payment  of  the  money  expended  by  T. 
in  making  improvements  on  the  property;  and 
the  balance,  if  any,  paid  over  for  the  benefit  of 
the  creditors  of  G.  K. :  T.  not  to  be  charged  with 
rent  of  the  premises  while  he  occupied  them,  or 
with  the  rent  collected  and  paid  to  him  after  he 
removed.     Ibid. 

109.  On  motions  made  to  the  supreme  court, 
from  proceedings  in  the  circuit  court,  laid  before 
the  court,  it  appeared  that  there  are  certain 
claimants  of  the  bequest,  asserting  themselves 
to  be  "  heirs  at  law,"  whose  clairas'were  not  ad- 
judicated upon  in  that  court,  on  account  of  their 
having  been  presented  at  too  late  a  period.     By 
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tor,  on  the  ground  that  either  personal  or  real 
property  descended  to  him.  And  this  appeared 
to  be  the  decision  of  the  supreme  court  of  Ten- 
nessee on  the  statute.  There  is  nothing  in  their 
decisions  referred  to,  which  shows  that  they  have 
given  effect  to  the  statute  beyond  this.  By  the 
.statute  of  1819,  which  is  wholly  different  in  its 
language  from  the  act  of  1815,  a  bar  is  created 
indiscriminately,  to  suits  in  equity,  as  well  as  at 
law.  The  statutes  do  not  apply  to  this  case. 
Coulson  V.  Walton,  9  Peters,  62. 

114.  In  a  case  in  which  there  was  a  clear  ad- 
verse possession  of  the  real  estate  in  controversy, 
without  any  acknowledgment  of  a  trust  in  any 
one,  and  no  circumstances  shown  to  overcome 
the  decisive  influence  of  this  adverse  possession; 
the  supreme  court  held,  that  according  to  the 
established  doctrine  in  courts  of  equity,  indepen- 
dent of  any  legislative  limitations,  it  would  not 
entertain  so  stale  a  demand.  Piatt  v.  Vaitier,  9 
Peters,  405. 

115.  The  purchasers  of  land  of  which  the'y 
were  in  possession,  under  a  supposed  legal -title, 
obtained  by  their 'vendor  by  improper  means, 
and  which  title  was  afterwards  declared  to 
enure  to  the  holders  of  the  superior  equitable 
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title,  who  had  failed  to  prosecute  their  claims  for 
upwards  of  thirty  years,  were  confirmed  in  their 
titles,  and- adjudged  to  pay  the  purchase-money 
of  the  land  to  the  holders  of  the  superior  equita- 
ble title.     Boone  V.  Chiles,  10  Peters,  177. 

116.  The  complainants  filed  a  bill  in  the  cir- 
cuit court  of  Kentucky,  claiming  a  conveyance  of 
tiiO  legal  title,  and  an  account  of  rents  and  pro- 
fits of  a  tract  of  land,  the  legal  title  to  which 
was  derived  in  virtue  of  the  law  of  Virginia, 
under  a  settlement  and  a  pre-emption  right,  held 
by  Reuben  Searcy.  Searcy  gave  his  bond  to  Hoy, 
to  make  a  deed  of  one-half  of  the  land  to  which 
he  was  thus  entitled ;  the  other  half  having  been 
given  by  him  to  one  Martin,  to  obtain  the  loca- 
tion and  patenting.  He  afterwards  gave  the 
plats  and  surveys  to  Hoy,  who,  in  1785,  obtained 
a  patent  for  the  land,  which  he  was  to  have  a 
deed  for.  Hoy,  in  1781,  assigned  the  bond  of 
Searcy  to  George  Boone,  and  made  himself 
surety  for  its  performance  :  and  George  Boone 
assigned  the  bond  to  Thomas  Boone,  the  ancestor 
of  the  complainants.  Thomas  Boone  lived  in  the 
state  of  Pennsylvania,  and  was  in  Kentucky  in 
1802,  1810,  and  1819,  in  the  neighbourhood  of  the 
land  ;  bat  while  there  he  took  no  measures,  per- 
sonally, to  obtain  the  title  or  possession  of  it.  In 
1787,  he  gave  to  George  Boone  a  power  of  attor- 
ney to  obtain  a  conveyance  of  the  land  ;  and  in 
1802  he  made  a  conditional  sale  of  it  to  Heze- 
kiah  Boone ;  but  the  condition  was  not  per- 
formed by  Hezekiah  Boone  ;  so  that  under  the 
agreement  he  obtained  no  right  to  the  land.  Pos- 
session was  taken  of  parts  of  the  land,  and  im- 
provements made  as  early  as  or  before  1806,  and 
the  persons  in  possession  are  among  th?  defend- 
ants. George  Boone  exceeded  his  powers,  and 
made  agreements  to  sell  the  land ;  and  also 
agreedto  give  up  to  one  of  the  heirs  of  Hoy, 
Searcy's  bond  ;  and  some  of  the  heirs  sold  parts 
of  the  land  to  the  persons  in  possession,  asserting 
a  right  to  the  legal  title ;  and  another  of  the  heirs 
sold,  by  a  quit-claim  deed,  all  her  rights,  as  one 
of  the  heirs  of  Hoy,  to  Green  Clay.  ^Afterwards 
William  Chiles,  alleging  that  he  had  obtained 
from  Georgj  Boone,  and  from  Hezekiah  Boone, 
the  conditional  purchaser,  the  equitable  right  of 
Thomas  Boone,  under  Searcy's  bond,  filed  in  the 
name  of  Thomas,  George  and  Hezekiah  Boone, 
and  in  his  own  name,  in  the  county  court  of 
Bq^irbon  county,  a  bill  against  the  heirs  of  Hoy, 
the  persons  in  possession,  and  against  Green 
Clay,  alleging  him  to  bo  a  purchaser,  with  notice 
of  Thomas  Boone's  equitable  title  under  Searcy 
and  Hoy;  and  obtained  from  that  court  a  de- 
cree for^a  conveyance  to  him  of  the  legal  title; 
and  afterwards  a  deed  for  the  same,  from  a  com- 
missioner appointed  to  execute  the  same.  This 
decree  was  afterwards,  on  appeal,  reversed  for 
informality;  but  before  the  same  was  reversed, 
the  complainants  filed  this  bill,  asking  for  a  con- 
veyance from  Chiles  of  all  the  title  he  held  in 
the  land,  either  under  the  decree,  or  in  any  other 
manner.  Chiles,  after  the  bill  was  filed,  pur- 
chased from  Green  Clay  the  rights  he  held  ;  and, 
in  his  answer,  alleges  him  to"  have  been  an  in- 
nocent purchaser,  without  notice.  The  persons 
in  possession,  who  purchased  from  Chiles,  after, 


the  decree  of  the  Bourbon  court,  answered,  as- 
serting their  possession,  and  that  they  were  pro- 
tected by  the  statute  of  limitation;  and  sub- 
mitted to  such  rules  and  regulations,  according 
to  law  and  equity,  as  the  case  may  require.  In 
1822,  Thomas  Boone  made  an  agreement  with 
Boone  Engles,  by  which  the  latter  took  upon 
him  the  institution  and  conducting  of  this  suit, 
for  a  portion  of  the  benefit  to  be  derived  from  it ; 
and  this  the  persons  in  possession  allege  to  be 
champerty.  The  court  decreed  a  conveyance 
by  Chiles,  and  by  others  who  held  the  legal 
title,  to  be  made  to  the  complainants,  of  all  the 
lands  unsold,  and  not  in  the  possession  of  others; 
and  that  those  who  are  in  possession,  who  had 
purchased  from  Chiles,  should  pay  to  the  com- 
plainants the  sums  which  they  agreed  to  pay, 
respectively,  with  interest,  according  to  their  re- 
spective contracts.  Boone  v. Chiles,  10  Peters, 
177. 

117.  It  is  a  general  principle  in  courts  of 
equity,  that,  where  both  parties  claim  by  an 
equitable  title,  the  one  who  is  prior  in  time  is 
deemed  the  better  in  right ;  and  that  where  the 
equities  are  equal  in  point  of  merit,  the  law  pre- 
vails.   Ibid. 

118.  The  tenants  in  possession  of  land,  of 
which  the  complainants  claimed  a  conveyance 
of  the  legal  title,  were  made  parties  to  the  pro- 
ceeding by  an  amended  bill ;  the  original  bill 
having  charged  that  the  land  had  been  occu- 
pied by  them  for  ten  or  twelve  years,  as  the 
tenants  of  the  holder  of  the  legal  title.  They 
were  not  charged  with  fraud,  nor  were  they 
placed  in  any  such  relation  to  the  land.  By  the 
supreme  court — No  case  exists,  as  to  the  tenants, 
for  the  interference  of  a  court  of  equity,  whether 
they  occupied  the  lands  as  the  tenants  of  the 
holder  of  the  legal  title,  as  declared  in  the  ori- 
ginal bill,  or  as  tenants  in  possession  under  an- 
other; the  complainants  are  to  be  supposed  to 
have  their  remedy  at  law  for  the  recovery  of  the 
land,  until  they  shall  charge  and  show  ihat  the 
tenants  obtained  and  retain  possession  in  contra- 
vention of  some  equity  subsisting  between  them 
and  the  complainants.  Ringov.Binns.  10  Peters, 
269. 

119.  No  practice  of  the  circuit  court,  incon- 
sistent with  the  rules  of  practice  established  by 
the  supreme  court  for  the  circuit  courts,  can  be 
admissible  to  control  them.  Bank  of  the  United 
States  v.  White,  8  Peters,  262. 

120.  The  appellants  filed  a  bill  in  the  circuit 
court  of  Pennsylvania,  claiming  to  have  a  bond 
and  mortgage  cancelled  and  delivered  up  to 
them.  They  alleged,  which  was  denied  by  the 
delendant,  that  the  same  was  given  without  con- 
sideration; was  induced  by  threats  of  a  prose- 
cution, for  a  criminal  offence,  ag-ainst  the  hus- 
band of  the  mortgagor,  and  that  the  instruments 
were  therefore  void;  and  that  they  were  obtained 
by  the  influence  the  mortgagee  exercised  over 
the  mortganor,  he  being  a  clergyman,  and  her 
religious  visitor,  and  her  mind  being  weak  or 
impaired.  The  circuit  court  of  Pennsylvania  dis- 
missed the  bill;  and  on  appeal  to  the  supreme 
court,  the  decree  of  the  circuit  couit  was  af- 
firmed.    A  court  of  chancery  will  often  refuse 
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to  enforce  a  contract,  when  it  would  also  refuse 
to  annul  it.  In  such  a  case,  the  parties  are 
left  to  their  remedy  at  law.  Jackson  v.  Ashton, 
11  Peters,  229. 

121.  If  a  life  estate  in  land  is  sold,  and  at  the 
time  of  the  sale  the  estate  is  terminated  by  the 
death  of  the  person  in  whom  the  right  vested, 
a  court  of  equity  would  rescind  the  purchase. 
If  a  horse  is  sold,  which  both  parties  believed 
to  be  alive,  but  was  dead  at  the  time  of  sale,  the 
purchaser  would  not  be  compelled  to  pay  the 
consideration.  The  law  on  this  subject  is  clearly 
stated  in  the  case  of  Hitchcock  v.  Giddings, 
Daniel's  Exchequer  Reports,  1,  where  it  is  said 
that  a  vendor  is  bound  to  know  he  actually  has 
that  which  he  professes  to  sell.  And  even 
thouiih  the  subject  of  the  contract  be  known  to 
both^parties  to  be  liable  to  a  contingency  which 
may  destroy  it  immediately,  yet  if  the  contin- 
gency has  already  happened,  it  will  be  void. 
Allen  V.Hammond,  11  Peters,  63. 

122.  The  provisions  of  the  local  law  or  civil 
code  of  Louisiana,  were  applied  to  a  case  which 
was  instituted  in  the  district  court  of  the  United 
States,  under  the  chancery  powers  vested  in  that 
court,  by  the  constitution  of  the  United  States, 
giving  chancery  jurisdiction  to  the  courts  of  the 
United  States.  Livingston  v.  Story,  11  Peters,  351. 

123.  The  brig  Ann,  of  Boston,  on  a  voyage 
from  New  Orleans  to  Madeira,  &c.,  was  unlaw- 
fully   captured   by   a  part  of   the   Portuguese 
squadron,  and  was,  with  her  cargo,  condemned. 
Upon  the  remonstrance  of  the  government  of  the 
United  States,  the  claim  of  the  owner  for  compen- 
sation for  this  capture  was,  on  the  19th  of  January, 
1832,  admitted  by  the  government  of  Portugal,  to 
an  amount  exceeding  thirty-three  thou.«and  dol- 
lars, one-fourth  of  which  was  soon  after  paid.    On 
the  27th  of  January,  1832,  the  owner  of  the  Ann 
and  cargo,  neither  of  the  parties  knowing  of  the 
admission  of  the  claim  by  Portugal,  made  an 
agreement  with  the  appellant  to  allow  him  a  sum 
alitile  below  one-third  of  the  whole  amount  of  the 
sum  admitted,  as  commis.sions,  on  his  agreeing  to 
use  his  utmost  efforts  for  the  recovery  thereof. 
At  the  time  this  agreement  was  made,  which  was 
under  seal,  H.,  the  appellee,  was  indebted  to  the 
appellant,  A.,  two  hundred  and  sixty-eight  dollars 
for  services  rendered  to  him  in  the  course  of  a 
commercial  agency  for  him.    In  the  contract  it 
was  agreed  that  this  debt  should  be  released. 
Under  the  contract,  A.  received  the  payment  of 
one-fourth  the  amount  admitted  to  be  due  to  H. 
by  Portugal;  and  H.  filed  a  bill  to  have  the  con- 
tract rescinded,  and  delivered  up  to  him ;  the  debt 
of  two  hundred  and  sixt5'-eight  dollars  to  be  de- 
ducted from  the  sum  received,  with  interest,  &c. 
The  circuit  court  made  a  decree  in  favour  of 
H.,  and  on  the  payment  of  two  hundred  and 
sixty-eight  dollars,  with  interest,  the   contract 
was  ordered  to  be  delivered  up  to  be  cancelled. 
The  decree  of  the  circuit  court  was  affirmed  by 
the  supreme  court:  the  court  being  of  opinion, 
that  the  cigreement  had  been  entered  into  by 
both  the  parties  to  it,  under  a  mistake,  and  un- 
der entire  ignorance   of  the  allowance   of  the 
claim  of  the  owner  of  the  Ann  and  her  cargo. 
It  was  without  consideration ;  services  long  and 


arduous  were  contemplated,  but  the  object  of 
those  services  had  been  attained.  Allen  v.  Ham- 
mond, 11  Peters,  63.  ,  •  i 

124.  A  court  of  equity  looks  to  the  substantial 
object  of  the  conveyance,  and  will  consider  an 
absolute  deed  as  a  mortgage,  wherever  it  is 
shown  to  have  been  intended  merely  as  a  secu- 
rity for  the  payment  of  a  debt.  Hughes  \.  Ed- 
wards, 9  Wheat.  489 ;  5  Cond.  Rep.  648. 

125.  The  general  rule,  both  at  law  and  in 
equity,  is,  that  parol  testimony  is  not  admissible 
to  vary  a  written  instrument.  But,  in  cases  of 
fraud  and  mistake,  courts  of  equity  will  relieve. 
Hunt  V.  Rousmanier,  8  Wheat.  174;  5  Cond. 
Rep.  401. 

126.  It  seems  thai  a  court  of  equity  will  re- 
lieve in  a  case  of  mistake  of  law  merely.    Ihid. 

127.  If  the  breach  of  the  condition  of  the  bond 
given  by  the  owners  of  a  private  armed  vessel, 
under  the  prize  act  of  June  26,  1812,  ch.  430, 
appear  upon  demurrer,  the  defendants  are  not 
entitled  to  a  hearing  in  equity  under  the  judi- 
ciary act  of  1789,  ch.  20,  sec.  26.  Grcelexj  et  ah 
V.  The  United  States,  8  Wheat.  257;  5  Cond. 
Rep. 433.  . 

128.  A  bill  in  equity,  brought  to  rescind  a 
purchase  made  under  a  decree  of  the  supreme 
court,  in  Terrett  v.  Taylor,  9  Cranch,  43;  3  Cond. 
Rep.  254,  upon  the  ground  that  the  title  to  the 
property  was  defective,  and  could  not  be  made 
good  by  the  vestry  and  other  persons,  who  were 
parties  to  the  former  suit,  was  dismissed.  Mason 
V.  Muncaster,  9  Wheat.  445;  5  Cond.  Rep.  644. 

129.  Where  a  conveyance  had  been  made  of 
her  real  estate  by  a  daughter  to  a  father,  imme- 
diately before  her  marriage,  under  a  belief  that 
she  would  be  benefited  by  the  same,  and  that 
the  property  conveyed  by  the  deed  would  be- 
come hers  after  the  decease  of  her  parent,  and 
where  the  operation  of  the  conveyance  was  to 
deprive  the  daughter  of  the  estate,  the  court  de- 
creed a  conveyance  of  the  property,  and  an  ac- 
count of  the  proceeds  of  the  part  which  had  been 
sold,  so  as  to  effect  the  justice  of  the  case,  and 
to  give  to  the  daughter  the  property  to  which 
she^ would  have  been  entitled  had  not  the  con- 
veyance been  made.  Slocum  and  Wife  v.  3Iar- 
shall  et  al,  2  Wash.  C.  C.  R.  397, 

130.  Where  the  equity  of  each  party  is  equal, 
the  court  will  not  deprive  one  party  of  the  ad- 
vantage he  may  have  gained,  by  obtaining  a 
legal  estate  in  property  which  was  promised  as 
a  security  for  a  debt  due  to  each.  Phillips  et  al. 
V.  Crammond  et  al,  2  Wash.  C.  C.  R.  441. 

131.  It  is  no  reason  for  referring  accounts 
back  to  the  commissioner  who  made  the  report, 
that  one  of  the  party  suggests  that  since  it  was 
made  he  has  obtained  evidence  in  support  of 
his  exceptions,  and  that  he  expects  he  will  be 
able  to  discover  new  debts  and  credits  not  now 
known  to  him  ;  the  new  evidence  may  be  read 
when  the  exceptions  are  argued.  Camac  v. 
Francis.  3  Wash.  C.  C.  R.  108. 

132.  If  the  bill  in  equity  alleges  a  particular 
fact,  the  plaintiff  cannot  in  argument  urge  that 
the  fact  is  otherwise  ;  he  is  bound  by  his  admis- 
sion, unless,  before  the  hearing,  he  obtains  leave 
to  amend.  Prevost  v.  Gratz,  3  Wash.  C.  L.  K.  4^4. 
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133.  The  rules  which  prevail  in  England  rela- 
tive to  new  trials  of  issues  out  of  chancery,  are 
not  applicable  to  the  circuit  courts  of  the  United 
States,  where  the  same  judges  that  direct,  super- 
intend the  trial  of  such  issues.  Here  the  only 
question  can  be,  are  the  judges  satisfied  with 
the  verdict?  Harrison  v.  Rowan,  4  Wash.  C. 
C.  R.  32. 

134.  Where  a  specific  relief  is  asked  for,  in  a 
bill,  even  though  there  be  a  prayer  for  general 
relief,  the  circuit  court  cannot  giant  a  relief 
which  is  inconsistent  with,  or  entirely  different 
from,  that  which  is  prayed.  Wilson  v.  Graham, 
4  Wash.  C.  C.  R.  53. 

135.  The  respondent  is,  however,  bound  to 
put  his  defence  upon  the  answer,  and  reserve  it 
for  a  final  hearing ;  but  he  may,  if  it  be  a  sub- 
ject for  a  plea,  put  it  into  that  shape,  in  order  to 
save  the  expense  of  going  into  a  general  exami- 
nation.    Ibid. 

136.  The  equity  practice  of  the  courts  of  the 
United  States,  and  the  mode  of  proceeding,  were 
fixed  by  the  act  of  congress  of  1792,  subject  only 
to  be  changed  by  rules  of  those  courts,  or  of  the 
supreme  court,  and  cannot  be  affected  by  state 
laws,  either  prior  or  subsequent  to  the  act  of 
1792.    Mayor  v.  Foulkrod,  4  Wash.  C.  C.  R.  349. 

137.  The  court  will  not  order  service  of  a 
subpoina  in  equity,  on  the  defendant's  attorney 
at  law,  to  be  a  good  service,  except  in  cross 
suits  and  injunctions  to  stay  proceedings  at  law, 
on  the  ground  of  the  defendant's  residing  out 
of  the  state.  Eckert  v.  Baucrt,  4  Wash.  C.  C.  R. 
370. 

138.  In  cases  of  injunctions  to  stay  proceed- 
ings at  law,  and  in  cross  suits  in  equity,  and  in 
no  others,  will  the  court  direct  service  of  the 
subpcGna  to  be  made  on  the  attorney  at  law,  or 
upon  the  adverse  solicitor  in  the  cross  suit. 
Ward  V.  Schring,  4  Wash.  C.  C.  R.  472. 

139.  After  the  cause  on  the  original  bill  was 
set  for  hearing,  the  defendant  was  informed  that 
the  plaintiff  was  a  nominal  one,  and  that  the 
real  plaintiff  was  a  citizen  of  the  same  state 
with  the  defendant.  He  immediately  filed  a 
cross  bill,  charging  this  and  asking  a  discovery. 
The  original  suit  ought  not  to  be  heard  until  the 
cross  bill  is  answered.  Youna  v.  Pott,  4  Wash. 
C.  C.  R.  521. 

140.  The  decree  of  the  orphans'  court  of  Penn- 
sylvania, or  a  deceased  guardian's  account,  the 
suDsequent  guardian  of  the  infant  being  a  party 
to  the  controversy,  is  conclusive,  and  a  com- 
plete bar  to  a  bill  in  equity  in  any  other  court. 
Blount  and  Wife  v.  Darrach,  4  Wash.  C.  C.  R. 
657. 

141.  "fhe  circuit  court  of  the  United  States 
having  full  power  to  issue  commissions  to  take 
testimony  abroad,  when  sitting  as  a  court  of 
common  law,  will  not-  entertain  any  such  pro- 
ceedings, for  such  a  purpose,  on  its  equity  side. 
Peters  v.  Prevost,  Paine's  C.  C.  R.  64. 

142.  It  is  a  rule  in  equity,  that  a  judgment 
creditor  at  law  is  entitled  to  redeem  an  encum- 
brance upon  land,  and  thereby  secure  his  legal 
priority.  The  United  Stales  v.  Stum^cs,  Paine's 
C.  C.  R.  525. 


143.  The  assignee  of  a  mortgage,  or  other 
chose  in  action,  takes  it  subject  to  the  same 
equity  that  it  was  subject  to  in  the  hands  of  the 
assignor.  And  the  rule  that  it  is  only  an  equity, 
residing  in  the  original  debtor,  and  not  the 
equities  of  third  persons  against  the  assignor 
that  have  this  effect,  does  not  exclude  a  judg- 
ment creditor,  claiming  to  redeem  ;  he  stands  in 
the  place  of  the  debtor,  and  has  his  equity.  An 
assignee  who  might  have  obtained  notice,  and 
ought  to  have  sought  it,  stands  in  no  better 
situation  than  if  he  had  actually  obtained  it. 
Ibid. 

144.  A  mortgage  was  given,  in  reality,  to  in- 
demnify the  mortgagee,  but  purporting  to  secure 
a  sum  of  money,  payable  in  one  year;  and  five 
years  afterwards  it  was  signed,  the  whole  sum 
appearing  from  the  instrument  to  be  unpaid. 
Held,  that  the  circumstances  of  the  case  should 
have  put  the  assignor  upon  an  inquiry,  from 
which  he  would  have  learned  the  true  con- 
sideration of  the  mortgage.     Ibid. 

145.  An  objection  to  the  equity  of  the  bill, 
which  might  have  been  taken  advantage  of  on 
demurrer,  is  not  favourably  received  at  the  hear- 
ing of  the  cause  after  answer.     Ibid. 

146.  Where  a  mortgage  is  given  by  a  debtor 
to  his  co-debtor,  to  secure  the  latter  against  the 
debt  of  the  creditor,  equity  considers  the  mort- 
gagee as  a  trustee  for  the  creditor;  and.  where 
a  judgment  has  been  recovered,  will  apply  the 
mortgaged  property  in  satisfaction  of  the  judg- 
ment, or  remove  the  encumbrance,  so  that  it 
may  be  subjected  to  execution.  United  States 
V.  Sturges,  Paine's  C.  C.  R.  525. 

147.  The  principle  which  governs  such  cases 
is,  that  the  collateral  security  is  a  trust  created 
for  the  protection  of  the  debt,  and  that  it  is  the 
duty  of  a  court  of  equity  to  see  that  it  fulfils  the 
purpose  for  which  it  was  intended.     Ibid. 

148.  A  judgment  creditor,  who  applies  to  a 
court  of  equity  for  its  aid  to  enforce  a  judgment 
at  law,  if  he  asks  its  aid  to  reach  a  chattel  must 
show  that  he  has  taken  out  execution  at  lav.', 
and  pursued  it  to  every  available  extent,  in  order 
to  show  a  lien  upon  the  chattel ;  but  if  the  aid 
is  sought  as  to  land,  it  is  enough  to  show  a  judg- 
ment creating  a  lien  upon  the  land.     Jbid. 

149.  Although  a  mortgage  be  absolute  upon 
the  face  of  it.  a  court  of  equity  will  inquire  into 
the  real  purpose  for  which  it  was  given,  and 
apply  it  to  that  use.     Ibid. 

150.  An  affidavit  in  chancer)-,  not  sworn  to 
before  a  judge  of  the  circuit  court,  or  before  a 
commissioner  appointed  to  administer  an  oath, 
cannot  be  read  in  evidence  on  the  hearing  of  a 
bill  filed  in  the  court.  Haight  v.  The  Proprietors 
of  the  Morris  Aqueduct,  4  Wash.  C.  C.  R.  601. 

151.  Where  the  remedy  of  a  party  is  complete 
at  law,  the  decree  of  the  circuit  court,  dismiss- 
ing a  bill  in  chancery,  was  affirmed.  Graves  el 
al.  V.  The  Boston  Marine  Ins.  Co.,  2  Cranch,  419; 
1  Cond.  Rep.  443. 

152.  If  a  party  takes  security  for  money  which 
is  merely  personal,  instead  of  taking  a  mortgage 
on  property,  under  a  mistake  of  law  by  all  par- 
ties, that  the  former  was  as  safe  as  the  latter,  a 
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court  of  equity  j\m11  not  relieve  the  party  who 
took  such  security,  and  substitute  for  it  a  lien 
or  mortgage  on  the  property.     Ibid. 

152.  A  court  of  equity  has  jurisdiction  to  en- 
tertain a  suit  upon  the  application  of  heirs  at 
law,  to  set  aside  a  deed  of  land  obtained  from 
their  ancestor  by  undue  influence,  he  being  so 
weak  in  mind  and  body  as  to  be  open  to  such 
influence,  although  he  was  not  absolutely  insane. 
And  ihe  like  doctrine  prevails,  where  one  of  the 
heirs  at  law  has,  with  the  consent  of  the  others, 
taken  such  a  deed,  upon  an  arrangement  that 
the  same  shall  be  considered  as  a  trust  for  the 
maintenance  of  the  father,  and  after  his  death, 
for  the  benefit  of  all  his  heirs.  Under  such  cir- 
cumstances, a  conveyance  may  be  allowed  to 
stand  security  for  actual  advances  and  charges, 
and  be  set  asiiie  as  to  all  other  purposes  on  ac- 
count of  imposition.  Harding  v.  Wheaton,  2 
Mason's  C.  C.  R.  378. 

154.  Where  a  firm  put  a  debt,  after  the  disso- 
lution of  the  partnership,  at  the  disposal  of  one 
partner,  and  gave  information  of  it  to  the  debtor, 
such  partner  has  a  right  to  assign  it  as  a  security 
for  his  private  debt ;  and  in  equity,  the  assignee 
may  maintain  a  suit  for  it  against  the  debtor. 
M-Lanahan  v.  Ellenj,  3  Mason's  C.  C.  R.  269. 

155.  In  general;  the  doctrine  of  set-ofl"  is  the 
same  in  equity  as  at  law.     Jackson  v.  Robii^son. 

3  Mason's  C.  C.  R.  138. 

156.  Joint  debts  cannot  be  set  off  in  equity, 
any  more  than  at  law,  against  separate  debts, 
unless  there  be  some  other  equitable  circum- 
stances.    Ibid. 

157.  The  heirs  of  a  deceased  mortgagor  are 
not  competent  witnesses  in  a  suit  in  equity  by 
an  assignee  to  redeem,  to  prove  the  assignment 
fraudulent,  for  that  is  to  establish  their  own 
title.  Randall  v.  Phillips.  3  Mason's  C.  C.  R. 
378. 

158.  In  equity,  where  there  is  a  joint  tenancy 
in  a  mortgage,  the  surviving  mortgagee  will  be 
held  a  trustee  for  the  representatives  of  the  de- 
ceased co-mortgagee.     Ibid. 

159.  A  purchased  ninety-nine  hundredths  of 
a  tract  of  land  of  one  hundred  acres,  belonging 
to  the  state,  under  a  settler,  and  the  state  granted 
the  one  hundred  acres  to  the  settler,  and  the 
settler  had  granted  one  acre  to  B.  Afterwards, 
A  obtained  from  the  state,  with  full  knowledge 
of  B's  title,  a  grant  of  the  whole  land,  the  same 
being  excepted  in  his  own  deed  from  the  settler. 
Held,  that  B  was  entitled  in  equity  to  have  the 
one  acre  conveyed  to  him.     Dunlop  v.  Stetson. 

4  Mason's  C.  C.  R.  349. 

160.  Where  a  set-off  or  defence  to  a  debt  was 
available  at  law,  and  the  party  omitted  by  laches 
to  take  advantage  of  it,  it  seems  a  court  of  equity 
will  not  relieve  him.     Ibid. 

161.  A  bill  in  equity  for  a  reconveyance  of  an 
estate  upon  an  agreement  and  subsequent  award, 
was  dismissed  upon  the  circumstances,  the  bill 
being  brought  against  purchasers,  after  a  consi- 
derable lapse  of  time,  the  original  vendee  being 
dead  and  insolvent.  A  fortiori,  it  will  not  decree 
it  against  purchasers,  even  with  notice,  if  their 
vendee  is  dead  and  insolvent,  so  that  they  can 


have   no   remed}^  over.     McNeill  v.  3Iagec,  5 
Mason's  C.  C.  R.  244. 

162.  A  bill  in  equity  was  brought  against  a 
feme  sole,  to  compel  her  to  make  an  acknow- 
ledgment of  a  deed  made  by  her  and  her  late 
husband  in  his  lifetime,  of  her  land,  on  a  sale 
thereof.  In  her  answer  she  denied  all  equity, 
and  asserted  that  the  sale  was  without  her  con- 
sent, and  that  she  received  no  part  of  the  consi- 
deration-money. It  was  held,  that  the  piaintifTs 
were  not  entitled  to  any  relief.  Toicn  of  Provi- 
dence V.  Manchester,  5  Mason's  C.  C.  R.  59. 

163.  The  statute  of  limitations  binds  courts 
of  equity  as  well  as  law,  in  cases  of  concurrent 
jurisdiction  j  and  sometimes,  by  way  of  analogy, 
binds  equitable  titles.  Pratt  v.  Norlham,  5  Ma- 
son's C.  C.  R.  95. 

164.  The  statute  of  limitations  of  Rhode  Island, 
of  suits  brought  against  executors  and  adminis- 
trators, is  a  good  bar  in  equity  as  well  as  at  law. 
Ibid. 

165.  If  the  agreement  admitted  by  the  an- 
swer differs  from  that  stated  in  the  bill,  the 
plaintiff  cannot  have  a  decree  unless  he  prove 
the  contract,  aliunde.  Thompson  v.  Todd,  Pe- 
ters' C.  C.  R.  380. 

166.  A  court  of  chancery,  on  a  bill  of  disco- 
very, will  not  compel  a  party  to  produce  evi- 
dence which  would  subject  him  to  a  forfeiture. 
United  States  v.  Twenty-eight  Packages,  Gilpin's 
D.  C.  R.  312. 

167.  A  relinquishment  by  the  husband  of  his 
marital  right  to  a  legacy  bequeathed  to  his  wife, 
is  valid  as  to  the  creditors  of  the  husband,  and 
a  court  of  equity  will  not  interpose  its  authority 
to  compel  the  husband  to  reduce  the  legacy  into 
his  possession,  for  the  purpose  of  subjecting  it 
to  their  claims.  Gallego  v.  Gallego''s  Ex'rs.,  2 
Brockenb.  C.  C.  R.  285. 

168.  W.  obtained  a  loan  from  the  Bank  of  the 
United  States,  with  S.  as  his  endorser.  The  note 
was  subsequently  endorsed  by  H.,  for  whose  in- 
demnity for  any  loss  which  might  accrue  to  him 
in  consequence  thereof.  W.,  the  drawer,  exe- 
cuted a  deed  of  trust.  W.  afterwards  executed 
other  deeds  of  trust  on  the  same  land,  for  the 
security  of  other  creditors,  and  among  others,  of 
V.  The  deed  for  the  benefit  of  H.  was  not  re- 
corded, but  full  notice  of  its  execution  was  given 
to  V.  Before  the  deed  to  V.  was  made,  he  made 
a  calculation  of  the  amount  of  the  prior  liens, 
and  said  that  the  property  was  sufficient  to  pay 
them,  and  secure  him.  The  land  was  sold,  sub- 
ject to  the  prior  liens,  for  the  payment  of  V.'s 
debt.  V.  bid  the  amount  of  his  debt,  and  the 
property  was  struck  off  to  him.  V.  afterwards 
died,  and  his  executors  proposed  to  the  bank  to 
pay  the  note  on  which  S.  was  endorser,  on  con- 
dition that  the  bank  would  institute  suit  against 
S.  for  their  benefit,  to  which  terms  the  bank 
acceded,  and  obtained  a  judgment  against  S. 
S.  filed  his  bill,  stating  these  circumstances,  of 
which  he  had  no  knowledge  until  the  judgment 
was  obtained,  as  he  averred  ;  and  prayed  an  in- 
junction, which  was  granted.  The  injunction 
was  made  perpetual.  Stmn  v.  The  Bank  of  the 
United  States,  2  Brockenb.  C.  C.  R.  293. 
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169.  The  endorser  of  a  promissory  note,  who 
has  been  charged  by  dae  notice  of  the  default 
of  the  maker,  Ts  not  entitled  to  the  protection  of 
a  court  oif  equity  as  a  surety;  the  holder  may 
proceed  against  either  party  at  his  pleasure,  and 
does  not  discharge  the  endorser  by  not  issuing, 
or  by  countermanding  an  execution  against  the 
maker.  Lenox  v.Prout,  3  Wheat.  520;  4  Cond. 
Rep.  311. 

170.  An  award  will  not  be  set  aside  in  equity 
on  account  of  an  omission  of  the  arbitrators  to 
act  upon  part  of  the  matters  submitted  ;  unless 
that  omission  should  have  injured  the  party  com- 
plaining. Davy''s  Exhs.  v.Faw,  7  Cranch,  171; 
2  Cond.  Rep.  461. 

171.  If  a  person  who  has  obtained  a  survey 
upon  amilitary  land-warrant  under  the  common- 
wealth of  Virginia,  fortwo  thousand  acres,  sell  and 
transfer  for  a  valuable  consideration  his  right  to 
the  survey,  and  assign  the  plat  and  certificate  to 
the  purchaser,  whereupon  the  purchaser  obtains 
a  patent  for  the  land  in  his  own  name ;  and  if, 
upon  a  resurvey,  it  appear  that  the  grant  con- 
veys two  thousand  seven  hundred  acres ;  the 
vendor  cannot,  in  equity,  support  a  claim  for  the 
surplus  against  the  vendee.  Voidcs  et  at.  v.  Craig 
et  al.,  8  Cranch,  371 ;  3  Cond.  Rep.  174. 

172.  Equity  allows  an  account  of  rents  and 
profits,  in  all  cases,  from  the  time  of  the  title 
accrued,  provided  that  it  does  not  exceed  six 
years,  unless  under  special  circumstances;  as, 
where  the  defendant  had  no  notice  of  the  plain- 
tiff's title,  nor  had  the  deeds  and  writings  in  his 
custody,  in  which  the  p]aintiff''s  title  appeared  ; 
or  where  there  has  been  laches  in  the  plaintiff 
in  not  asserting  the  title ;  or  where  the  plaintiff's 
title  appeared  by  deeds  in  a  stranger's  custody; 
in  all  which  cases,  and  others  similar  to  them  in 
principle,  the  account  is  confined  to  the  time  of 
filing  the  bill.  Green  et  al.  v.  Biddle,  8  Wheat. 
1;  5  Cond.  Rep.  369. 

173.  If  one  partner,  in  a  voyage  on  joint  ac- 
count, be  authorized  by  the  others  to  take  up 
money  on  the  credit  of  the  whole  concern,  and 
draw  bills  therefor  on  a  house  at  Amsterdam, 
and  the  partner  take  up  money  and  draw  a  bill 
for  the  same,  directing  it  to  be  charged  to  the 
account  of  all  the  partners,  but  it  is  signed  by 
himself  only;  it  seems  such  bill  is  binding  on 
all  the  partners;  at  least  equity  will  enforce  pay- 
ment thereof  against  all  the  partners,  in  favour 
of  tHe  payor  of  the  bill,  who  has  trusted  the 
money  on  the  faithof  the  joint  credit.  VanRieins- 
dyk  V.  Kane  ct  al.,  1  Gallis.  C.  C.  R.  630. 

174.  In  equity,  such  a  bill,  drawn  under  such 
circumstances,  would  be  deemed  to  have  been 
guarantieti'as  to  acceptance  and  payment,  by  all 
the  partners.  The  statute  of  frauds  does  not 
apply  to  such  a  case ;  for  the  guarantee  is  not 
for  the  payment  of  the  debt  of  another,  but  of 
the  debt  of  the  guarantors.     Ibid. 

17.5.  It  is  not  the  province  of  a  court  of  equity 
to  investigate  items  of  an  account,  but  they  will 
be  referred  to  a  master,  and  the  report  of  the 
master  is  to  be  received  as  true,  when  no  excep- 
tion has  been  taken  to  it;  and  the  exceptions 
are  to  be  regarded  so  far  only  as  they  are  sup- 
ported by  the  special  statements  of  the  master, 


or  by  evidence,  which  ought  to  be  brought  before 
the  court  by  a  reference  to  the  particular  testi- 
mony on  which  the  exception  relies.  Harding  v. 
Handy,  11  Wheat.  103;  6  Cond.  Rep.  236. 

176.  If  three  persons  mortgage  their  joint 
property  to  indemnify  the  drawer  of  the  bills  of 
exchange  drawn  for  their  accommodation,  in  case 
of  non-acceptance ;  and  if  each  of  the  mortga- 
gors agrees  to  take  up  a  third  part  of  the  bills 
upon  their  return  protested,  and  two  of  them 
neglect  so  to  do,  whereby  the  third  is  compelled 
to  take  up  {\ie  whole,  in  consequence  of  which 
he  requests  the  drawer  not  to  discharge  the 
mortgage,  but  hold  it  for  his  benefit ;  a  lien  in 
equity  is  thereby  created  upon  the  mortgaged 
property  to  the  amount  of  two-thirds  of  the  bills, 
in  favour  of  that  mortgagor  who  took  up  the 
whole.  Pratt  et  al.  v.  Law  et  al.,  9  Cranch,  456 ; 
3  Cond.  Rep.  460. 

177.  In  a  case  where  it  would  be  difficult  to 
ascertain  the  injury  resulting  from  a  breach  of 
contract,  or  the  sum  in  damages  by  which  it 
might  be  compensated,  chancery  will  not  itself 
ascertain  such  damages,  nor  direct  an  issue  of 
quantum  damnificatus.     Ibid. 

178.  It  is  not  the  equity  practice  to  direct  an 
issue  of  quantum  damnificatus  in  any  case  in 
which  the  court  can  lay  hold  of  a  simple,  equita- 
ble, and  precise  rule  to  ascertain  the  amount 
which  it  ought  to  decree.     Ibid. 

179.  The  rule  of  equity,  that  where  land  is 
sold  as  for  a  certain  quantity,  a  court  of  equity 
will  relieve  if  it  amounts  to  much  less  than  the 
quantity  mentioned,  applies  to  contracts  for  land 
in  a  settled  country,  where  the  titles  are  com- 
plete, the  boundaries  ascertained,  and  the  real 
quantity  either  known  or  within  the  reach  of  the 
vendor ;  but  it  is  inapplicable  to  cases  where  the 
country  is  unsettled,  and  where  the  general 
practice  is  notorious  to  sell  an  entry  or  a  survey, 
taking  the  chance  of  surplus,  and  hazard  of  los- 
ing a  part  of  the  land  by  other  entries.  Dunlop 
et  al.  V.  Dunlap  et  al.,  12  Wheat.  574;  6  Cond, 
Rep.  654. 

180.  He  vi'ho  has  equal  equity,  may  acquire 
the  legal  estate,  if  he  can,  to  protect  his  equity. 
Between  merely  equitable  claimants,  each  having 
equal  equity,  he  who  has  the  precedency  in  time 
has  the  advantage  in  right.  Fitzsimmons  et  al. 
V.  Ogden,  7  Cranch,  2;  2  Cond.  Rep.  395. 

181.  If  a  partner,  who  has  committed  frauds 
on  the  firm,  agrees  to  indemnify  the  injured  party 
to  his  satisfaction,  by  an  assignment  of  all  the 
partnership  effects  for  his  indemnity,  such  an 
assignment  will  be  construed  liberally  in  his 
favour;  and  will  be  reformed  in  equity  so  as  to 
meet  the  intention  of  the  parties  in  conformity 
with  their  acreement.  Askew  v.  Odcnheimcr,  1 
Baldwin's  C.C.  R.  386. 

182.  But  the  injured  party  will  not  be  allowed 
to  be  the  judge  of  his  indemnity.     Ibid. 

183.  As  a  trustee,  he  will  he  confined  to  such 
.satisfaction  as  a  court  of  equity  may  decree  rea- 
sonable.    Ibid. 

184.  If  the  books  and  papers  of  the  firm  have 
been  destroyed  or  suppressed,  false  entries  made 
in  them,  or  no  entries  made  by  the  partner  who 
has  charge  of  them,  to  his  debit,  with  a  view  to 
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fraud  ;  the  injured  partner  nnay  support  a  specific 
charge  by  his  own  affidavit,  but  not  by  one 
which  specifies  no  amount  under  any  particular 
item.     Ibid. 

185.  On  a  bill  by  the  fraudulent  partner  of  an 
account,  the  master  may  charge  him  on  any  evi- 
dence which  is  competent  or  admissible  as  proof 
of  the  item ;  he  cannot  hold  the  injured  partner 
to  such  degree  of  proof  as  would  justify  a  charge, 
under  ordinary  circumstances,  against  a  customer 
or  partner  J  there  must,  however,  be  some  proof. 
Ibid. 

186.  If  an  account  is  retained  an  unreasonable 


terrogatories  being  leading,  or  for  irregularity, 
or  where  it  has  been  discovered  that  a  proper 
release  has  not  been  given  to  make  a  witness 
competent.    Ibid. 

195.  Semble :  That  new  testimony  may  be 
taken,  after  publication,  to  facts  and  conversa- 
tions occurring  after  the  original  cause  is  at  issue, 
and  publication  has  passed.    Ibid. 

196.  The  court  may,  in  the  exercise  of  a  sound 
discretion,  allow  the  introduction  of  newly  dis- 
covered evidence  of  witnesses  to  facts  in  issue 
in  the  cause,  after  publication  and  knowledge 
of  the  former  testimony,  and  even  after  the  hear- 


time  without  objection,  it  becomes,  in  law  and    ing.     But  it  will  not  e.vercise  this  discretion  to 


equity,  a  stated  or  settled  account,  and  a  bar  to 
an  action  or  bill  to  account.  Baker  v.  Biddle,  1 
Bald.  C.  C.  R.  418. 

187.  The  staleness  of  a  demand  may  be  relied 
on  at  the  hearing,  though  there  is  no  plea  or  de- 
murrer, or  the  answer  does  not  exist;  equity 
acts  by  analogy,  or  rather  in  obedience  to  the 
statuteof  limitation  on  stale  demands.     Ibid. 

188.  Courts  of  equity,  like  courts  of  law,  con- 
sider judicial  sales  as  made  without  warranty. 
In  all  judicial  sales  the  rule  "caveat  emptor" 
must  necessarily  apply,  from  the  nature  of  the 
transaction.  Tke  Monte  Allegre.  9  Wheat.  616  : 
5  Cond.  Rep.  709. 

189.  The  true  and  safe  course  in  a  court  of 
equity,  as  to  the  effect  of  time  on  a  transaction, 
is  to  abide  by  the  rule  of  law ;  which,  after  a 
lapse  of  time,  will  presume  payment  of  a  debt, 
and  extinguishment  of  a  trust,  where  circum- 
stances may  reasonably  justify  it.  Prevost  v. 
GratZ;  6  Wheat.  481;  5  Cond.  Rep.  154. 

190.  The  general  rule  of  equity  proceedings 
is,  that  after  publication  of  the  testimony,  no 
new  witnesses  can  be  examined,  and  no  new 
evidence  can  be  taken,  unless,  where  the  judge 
himself,  upon  or  after  the  hearing,  entertains  a 
doubt ;  or  where  some  additional  fact  or  inquiry 
is  indispensable  to  enable  him  to  make  a  satis- 
factory decree.  Wood  v.  3Iann,  2  Sumner's  C. 
C.  R.  316. 

191.  A  witness  maybe  examined  to  the  mere 
credit  of  the  other  witnesses,  whose  depositions 
have  been  already  taken  and  published  in  the 
cause:  but  he  will  not  be  allowed  to  be  ex- 
amined, to  prove  or  disprove  any  fact  material 
to  the  merits  of  the  case.    Ibid. 

192.  The  time  for  publication  will  be  enlarged, 
or  more  properl)-,  the  time  for  taking  the  testi- 
mony will  be  enlarged,  after  publication  has 
passed,  though  not  in  fact  made  according  to 
the  rules  of  the  court,  provided  some  good  cause 
therefor  is  shown  upon  affidavit,  as  surprise, 
accident,  or  other  circumstances,  which  repels 
any  imputation  of  laches.  The  affidavit  is  in- 
dispensable, except  in  a  case  of  fraud  practised 
by  the  other  party.    Ibid. 

193.  Exhibits  in  the  cause  may  be  proved  after 
publication,  and  often  viva  voce  at  the  hearing, 
when  there  has  been  an  omission  of  the  proof 
in  due  season,  and  they  are  applicable  to  the 
merits.    Ibid. 

194.  Fresh  interrogatories  and  a  re-examina- 
tion have  been  permitted  after  publication,  where 
depositions  have  been  suppressed  from  the  in- 


let in  merely  cumulative  testimony.    Ibid. 

197.  The  same  rule  holds  in  cases  of  bills  of 
review,  and  supplementary  bills  in  the  nature 
of  bills  of  review.    Ibid. 

198.  Semble:  That  the  rule  ought  to  be  con- 
fined to  cases  of  the  discovery  of  new  evidence 
of  a  documentary  nature,  and  the  testimony  of 
witnesses,  necessary  to  substantiate  this.    Ibid. 

199.  Matters  may  be  inquired  into  under  a 
bill  in  equity,  notwithstanding  they  are  open  at 
law,  where  the  bill  is  brought  for  other  purposes, 
as  for  a  discovery,  an  injunction  to  stay  proceed- 
ings at  law,  and  for  other  general  relief  upon 
the  merits,  which  a  court  of  law  is  incompetent 
to  administer.  Gass  y.Slinson,  2  Sumner's  C.  C. 
R.  454. 

200.  On  or  about  June  13th.  1823,  Samuel 
Fryer,  as  guardian  of  his  minor  children,  under 
a  license  of  court,  conveyed  certain  premises  in 
Lowell,  called  the  Paddy  Camp  Lands,  to  Luther 
Richardson,  in  fee.  On  the  14th  of  May,  1825, 
Luther  Richardson  conveyed  these  premises,  be- 
ing already  subject  to  encumbrances,  to  his  bro- 
ther, PrentissRichardson.byadeed  of  quit-claim, 
and  upon  a  secret  parol  trust  for  the  benefit  of 
Luther.  On  the  6th  of  May,  1826,  Luther  Rich- 
ardson and  his  wife,  and  Prentiss  Richardson, 
executed  a  deed  of  quit-claim  of  the  premises 
to  Walker  and  Fisher,  for  the  consideration  of 
two  thousand  dollars,  (as  stated  in  the  deed,)  and 
on  the  same  day.  Walker  and  Fisher  executed 
a  bond  for  ten  thousand  dollars  to  Luther  Rich- 
ardson alone,  which  recites,  that  "the  above- 
named  Luther  Richardson  has,  by  a  deed  of  quit- 
claim, bearing  even  date  herewith,  conveyed  to 
the  above  bounden  Walker  and  Fisher,  all  ha 
right  and  title,"  &c.,  and  then  provides,  that  the 
obligees  shall  reconvey  the  premises  to  Luther 
Richaidson,  whenever,  within  five  years  from 
date,  he  shall  repay  them  such  sums  of  money 
as  they  shall  expend  in  discharging  encum- 
brances, and  making  improvements  on  the  land. 
At  the  same  time,  Walker  and  Fisher  executed 
to  Luther  Richardson  a  lease  of  a  part  of  the 
premises  for  five  years,  upon  the  annual  rent  of 
one  cent  during  the  term,  unless  the  premises 
should  be  previously  redeemed,  according  to  the 
provisions  of  the  bond.  On  or  before  the  I3th 
of  May,  1831,  a  claim  was  set  up  to  these  pre- 
mises "by  the  heirs  of  Samuel  Fryer,  grounded 
on  a  supposed  invalidity  of  the  guardianship 
sale  thereof  at  a  former  period.  Shortly  after, 
a  parol  agreement  was  entered  into  between  the 
plaintiff.  Flagcr.  and  the   defendant,  IMann,   to 
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purchase,  at  their  miUual  expense  and  benefit, 
the  title  of  Luther  Richardson,  and  to  extinguish 
the  claims  of  Walker  and  Fisher,  and  of  the 
Fryer  heirs  in  the  premises,  on  their  equal  and 
joint  account.  This  agreenient  was  never  aban- 
doned by  the  parties  thereto.  And,  on  the  13th 
of  May,  1831,  Flagg  and  Mann,  in  pursuance 
thereof,  received  a  conveyance  of  the  premises, 
by  deed  of  quit-claim,  from  Luther  Richardson, 
and  also  an  assignment  of  the  bond  of  Walker 
and  Fisher.  On'the  27th  of  July,  1831,  Walker 
and  Fisher  conveyed  their  title  in  the  premises 
to  Mann  alone,  by  a  quit-claim  deed.  Subse- 
quently, the  Fryer  heirs,  by  deeds  of  quit-claim, 
conveyed  all  their  title  in  the  premises  to  the 
defendant,  Adams.  On  the  6th  of  August,  1831, 
the  defendants.  Mann  and  Adams,  severally  con- 
veyed to  each  other,  by  quit-claim  deeds,  one 
moiety  of  the  premises,  and  of  their  respective 
interests  therein.  On  the  8th  of  August,  1831, 
Mann  conveyed,  by  quit-claim  deed,  his  moiety 
of  the  premises  to  the  defendant,  Fuller,  for  forty 
thousand  dollars;  and  Fuller,  on  the  same  day, 
e.xecuted  a  mortgage  deed  of  the  same  moiety 
to  Mann,  as  security  for  the  payment  of  four 
notes,  each  for  ten  thousand  dollars,  given  for 
the  purchase-money.  A  bill  of  equity  was  now 
brought  by  Flagg,  to  set  aside  the  deeds  of 
Mann  to  Adams,  and  of  Adams  to  Fuller,  as 
made  in  fraud  of  the  rights  of  the  plaintiff,  and 
for  a  reconveyance  of  one  moiety  of  the  pre- 
mises to  the  plaintiff,  upon  payment  by  him  of 
a  moiety  of  the  moneys  paid,  in  perfecting  the 
title,  and  for  other  relief.  Held,  that  Luther 
Richardson  has  no  interest  in  this  suit,  to  render 
him  an  incompetent  witness.  That  the  defect  in 
Luther  Richardson's  original  title,  on  account  of 
the  alleged  invalidity  of  the  guardianship  sale, 
if  such  really  existed,  can  be  taken  advantage 
of  only  by  the  Fryer  heirs,  and  others  deriving 
title  under  them  ;  and  that,  until  the  avoidance 
thereof  by  them,  Luther  Richardson  must  be 
deemed  the  lawful  owner  of  the  premises.  That 
the  defendant,  Mann,  deriving  his  title,  together 
with  Flagg,  from  the  purchase  of  Richardson, 
cannot  set  up  the  outstanding  adverse  title  of 
the  Fryer  heirs,  to  defeat  the  equitable  rights 
of  Flag^,  under  the  purchase  on  joint  account, 
if  Richardson  at  the  time  had  any  title  in  the 
premises.  That  the  agreement  between  Flagg 
and  Mann,  being  made  for  the  purpose  of  pro- 
tecting thern.selves  against  the  claim  of  the  Fryer 
heirs,  a  court  of  equity  will  not  allow  Mann  to 
violate  that  agreement,  by  interposing  the  Fryer 
claim,  to  defeat  the  rights  of  Flagg,  although 
the  relation  would  not  cause  an  estoppel  at  law. 
That  the  «»xeculioii  of  the  deed  to  Walker  and 
Fisher,  and  the  giving  of  the  bond  by  them  to  Lu- 
ther alone^  with  assent  of  Prentis.s.  amounted  to 
an  execution  of  the  secret  trust  between  Luther 
and  Prentiss,  and  is  the  same  in  effect,  as  if  Pren- 
tiss had  first  conveyed  the  premises  to  Luther, 
and  the  latter  had  then  conveyed  to  Walker 
and  Fisher,  taking  from  them  the  bond.  That 
Walker  and  Fisher,  and  all  persons  claiming 
under  them,  are  estopped,  at  least  in  equity,  by 
the  terms  of  the  bond  of  Walker  and  Fisher,  to 
Luther  Richardson,  as  above  recited,  from  deny- 


ing that  all  which  they  took  under  the  deed  of 
Luther  and  his  wife,  and  Prentiss,  was  the  right 
and  title  of  Luther  alone.  That  the  deed  to 
Walker  and  Fisher,  and  the  bond  by  them  to 
Luther  Richardson,  are  to  be  treated  as  part  of 
one  and  the  same  transactions,  and  to  have  the 
same  effect  as  if  imbodied  in  one  instrument ; 
and  that  this  deed  and  bond,  being  merely  an 
attempt  to  evade  the  strict  rules  of  law  with 
regard  to  mortgages,  constitute  an  equitable 
mortgage  to  Walker  and  Fisher  for  their  ad- 
vances, and  not  a  conditional  purchase  by  them 
of  the  premises.  That  Luther  Richardson  had  a 
clear  equity  of  redemption  in  the  premises,  at 
the  time  of  his  conveyance  to  Flagg  and  Mann, 
sufficient,  at  least,  in  the  view  of  a  court  of 
equity,  to  make  them  tenants  in  common,  and 
to  create  between  them  a  privity  of  title  and 
estate.  That  the  parol  agreement  between  Flagg 
and  Mann,  for  the  purchase  on  joint  account, 
of  the  premises  in  question,  as  above  recited, 
coupled  with  the  deed  of  Richardson  to  Flagg 
and  Mann,  and  the  assignment  to  them  of 
Walker  and  Fisher's  bond,  created  a  fiduciary 
relation  between  these  parties,  grounded  on  pri- 
vity of  title  and  estate,  under  which  a  purchase 
of  an  outstanding  encumbrance  or  adverse  title, 
by  one,  would  be  a  trust  for  the  benefit  of  both; 
and  on  this  account  the  agreement,  though  by 
parol,  is  extracted  from  the  statute  of  frauds 
of  Massachusetts.  Flagg  v.  3Iann,  2  Sumner's 
C.  C.  R.  487. 

201.  Semhle:  That  the  agreement,  though  by 
parol,  was  executed  by  the  passing  of  the  deed, 
and  assignment  of  the  bond,  even  if  no  actual 
title  passed  from  Richardson,  so  as  to  establish  a 
fiduciary  relation  between  the  parties,  grounded 
merely  on  privity  of  contract,  which  was  suffi- 
cient to  make  the  subsequent  purchases  of  out- 
standing encumbrances  in  trust  lor  the  joint  ac- 
count, and  to  extract  the  case  from  the  statute 
of  frauds.  Held,  that  Mann  was  entitled  to  one 
moiety  of  the  premises,  which  moiety  was  duly 
conveyed  to  Adams,  without  notice  of  the  title 
to  Flagg.  That  it  was  not  of  itself  a  wrongful 
act  in  Mann  to  take  the  title  from  Walker  and 
Fisher,  and  from  the  Fryer  heirs  in  his  own 
name,  as  it  was  his  only  security  to  compel 
Flagg  either  to  abandon  those  purchases,  or,  if 
he  insisted  on  his  share,  to  repay  the  advances 
made.  That  the  charges  of  notice  of  the  plain- 
tiff's title  in  the  bill  against  Fuller  are  loose  and 
indeterminate,  amounting  to  a  mere  intimation, 
or  suspicion,  or  belief;  whereas,  there  should 
have  been  an  allegation  of  full  notice  of  the  very 
title  and  claim  of  the  plaintiff  asserted  in  the 
bill.  That  Fuller,  at  the  time  of  his  purchase 
of  Mann,  had  no  notice,  actual  or  constructive, 
of  the  title  of  Flagg.  That  the  deed  from  Mann 
to  Fuller,  although  a  mere  quit-claim  or  release, 
must  be  treated  as  a  bargain  and  sale,  or  other 
lawful  conveyance,  effectual  to  pass  the  whole 
estate,  and  entitling  Fuller  to  protection,  as  a 
bona  fide  purchaser,  without  notice,  to  the  ex- 
tent of  the  purchase-money  already  paid,  before 
notice  of  the  plaintiff's  title.  That  Fhigg  is  en- 
titled to  one  moiety  of  the  premises  purchased 
of  Richardson,   Walker,   and   Fisher,   and    the 
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Fryer  heirs ;  and,  in  default  of  this,  on  account 
of  the  conveyance  to  Fuller,  to  a  moiety  of  the 
purchase-money,  as  a  substituted  fund,  deduct- 
in"-  therefrom  the  sums  paid  by  Mann  to  Walker 
and  Fisher,  and  to  the  Fryer  heirs,  and  other 
expenses  incurred  in  the  premises.  That  for  the 
payment  of  his  moiety  of  the  purchase-money, 


credit  between  A.  Lewis  and  John  Gordon,  or 
express  or  implied  agreement  of  set-off.  Held, 
that  the  proceedings  have  passed  that  stage 
where  the  claim  of  set-off  could  be  entertanied ; 
that  the  question,  whether  Jesse  Gordon  was  a 
nominal  party  or  not,  cannot  be  investigated  ni 
a  collateral  proceeding  like  the  present ;  that  the 
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Fuller,  to  the  extent  of  the  purchase-money 
which  remained  unpaid  at  the  time  of  notice  to 
Fuller  of  the  plaintiff's  title.     Ibid. 

202.  A  court  of  equity  will  not  yield  to  tech- 
nical rules  of  law,  by  which  the  intention  of 
parties  may  be  defeated.     Ibid.  _ 

203  Where  a  witness  has  been  cross-exammect 
by  a  party,  with  a  full  knowledge  of  an  objection 
to  his  competency,  a  court  of  equity  will  not 
allow  the  party  to  raise  the  objection  at  the 
hearing.     Ibid.  _ 

204.  If  a  party  would  object  to  the  compe- 
tency or  credibility  of  a  witness  in  courts  of 
equity,  he  must  make  a  special  application,  by 
petition,  to  the  court,  for  liberty  to  exhibit  arti- 
cles, stating  the  facts  and  objections  to  the  wit- 
ness and  praying  leave  to  examine  other  wit- 
nesses, to  establish  the  allegations  in  the  arti- 
cles, by  suitable  proofs  :  and  upon  this  petition, 
leave  is  ordinarily  granted  by  the  court.  Gass 
V.  Siinson,  2  Sumner's  C.  C.  R.  605. 

205.   Scmble :   That  the   application  may  be 


at  an  earlier  stage,  or  now  to  institute  an  original 
bill  in  some  competent  court;  and  that  the  insol- 
vency of  John  Gordon  does  not,  per  se,  constitute 
a  sufficient  equity  to  induce  a  court  of  equity  to 
sustain  the  set-off.  Gordon  v.  Lewis,  2  Sum- 
ner's C.  C.  R.  143. 

211.  A  question  of  fact,  which  is  essential  to 
the  decision  of  a  case  in  equity,  may  be  referred 
to  a  jury,  to  be  tried  upon  an  issue  framed  for 
the  purpose.  Flagg  v.  Mann,  2  Sumner's  C.  C. 
R.  487.  .,,     ^ 

212.  A  court  of  equity  will  often  pronounce 
that  there  is  an  equitable  mortgage,  in  cases 
where  a  court  of  law  would  be  compelled  to  say 
there  was  no  mortgage.     Ibid. 

213.  Courts  of  equity  do  not  regard  the  iorms 
of  instruments,  but  look  to  the  intent,  and  give 
to  the  acts  of  parties  that  construction  which  is 
consistent  with  the  intent  and  with  equhy.  Ibid. 

214.  An  agreement  and  stipulation.  "It  is 
further  agreed,  that  if  Low  and  Fenner  should 
redeem  their  one-half  of  the  aforesaid  contract, 
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ranee,  at  the  time  of  the  examination.     Ibid 

206.  An  objection  to  the  competency  of  a  wit- 
ness cannot  be  made  after  publication,  if  the  in- 
competency was  known  before  the  commission 
to  take  his  deposition  issued.     lbid._ 

207.  An  objection  to  the  credibility  of  a  wit- 
ness may  be  ordinarily  made  after  publication 
and  before  hearing;  but  the  interrogatories  must 
be  so  shaped  as  to  prevent  the  party,  under  co- 
lour of  an  examination  to  credit,  from  procuring 
testimony  to  overcome  that  already  taken  and 
published  in  the  cause.     Ibid. 

208.  The  confessions,  conversations,  and  ad- 
missions of  the  defendant,  need  not  be  expressly 
charaed  in  a  bill  in  equity,  in  order  to  entitle  the 
plaiiUiff  to  use  them  in  proof  of  facts  charged, 
and  in  an  issue  thereon.  Smith  v.  Burnham, 
2  Sumner's  C.  C.R.  612. 

209.  The  practice  of  the  English  court  of 
chancery,  and  not  that  of  the  court  of  exchequer, 
forms  the  basis  of  the  equity  practice  in  the 
courts  of  the  United  States.     Ibid. 

210.  An  interlocutory  decree  was  made  in 
equity,  by  which  the  e.xecutors  of  A.  Lewis  were 
chargeable  with  the  sum  of  one  thousand  eight 
hundred  and  ninety-one  dollars  and  five  cents, 
on  account  of  rents  and  profits  due  to  the  plain- 
tiff, Jesse  Gordon.  A  petition  was  now  filed, 
praying  that  a  certain  sum,  amounting  to  one 
thousand  and  seventy-one  dollars  and  twenty- 
five  cents,  due  from  John  Gordon  to  the  execu- 
tors, might  be  set  off  against  the  foregoing  sum; 
it  being  alleged,  that  Jesse  Gordon,  the  plaintiff, 
was  a  mere  nominal  party,  and  that  John  Gordon 
was  the  real  party  in  interest,  and  was  insolvent. 
It  did   not  appear  that  there  was  any  mutual 
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R.  Hazard  &  Co.,  on  account  thereof,  to  return 
half  of  the  aforesaid  five  thousand  dollars  to  saul 
S.  Almy,  he  relinquishing  to  said  Low  and  Fen- 
ner all  claim  upon  the  aforesaid  one-half  of  the 
said  contract."  Held,  that  Low  and  Fenner, 
in  order  to  derive  benefit  under  the  preceding 
clause,  should  have  proceeded  forthwith,  or 
within  a  reasonable  time,  to  make  the  redemp- 
tion specified.  Kendall  v.  Almy,  2  Sumner's  C. 
P    R    "^78 

'  2l'5r  Courts  of  equity  follow  the  law  in  matters 
of  set-off,  unless  there  is  some  equity  attaching 
to  the  particular  transactions  between  the  parties. 
Gordon  v.  Lewis,  2  Sumner's  C.  C.  R.  143. 

216.  Courts  of  equity  follow  the  law  in  regard 
to  matters  of  set-off,  unless  there  is  some  inter- 
vening natural  equity,  going  beyond  the  statute 
of  set-off,  as  where  there  are  mutual  credits  be- 
tween the  parties,  or  an  existing  debt  on  one 
side,  which  constitutes  the  ground  of  a  credit  on 
the  other  side.  Howe  v.  Sheppard,  2  Sumner  s 
C.  C.R.  409.  .         •  11       . 

217.  Semble:  That  a  court  of  equity  will  not 
entertain  a  set-off  of  a  separate  debt  of  one 
partner,  acainst  a  joint  debt  to  the  partnership, 
upon  the  gTound  of  the  insolvency  of  that  partner. 

Ibid.  ,     .       t. 

218.  It  is  a  well-settled  rule  in  chancery,  in 
the  construction  of  wills  as  well  as  other  instru- 
ments, that  when  land  is  directed  to  be  sold  and 
turned  into  money,  or  money  is  directed  to  be 
employed  in  the  purchase  of  lands,  courts  ot 
equity,  in  dealing  with  the  subject,  will  consider 
it  that  species  of  property  into  which  it  is  di- 
rected to  be  converted.  Peter  v.  Beverly,  10 
Peters,  532. 
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219.  Courts  of  chancery  will  not  relieve  for 
mistakes  of  law.  The  Bank  of  the  United  States 
V.  Daniels,  12  Peters,  32. 

220.  Courts  of  equity  are  bound  by  statutes 
of  limitation  as  courts  of  law.     Ibid. 

221.  The  decree  of  the  circuit  court  of  the 
District  of  Columbia,  dismissing  a  bill  filed  by 
the  corporation  of  Georgetown,  on  behalf  of 
themselves  and  the  citizens  of  Georgetown, 
against  the  Alexandria  Canal  Company,  char- 
tered by  congress,  praying  that  the  company 
should  be  enjoined  from  building  piers  in  the 
river  Potomac,  the  erection  of  the  same  being  an 
obstruction  to  the  navigation  of  the  river,  and 
injuring  its  navigation,  was  affirmed.  City  of 
Georgetown  v.  The  Alexandria  Canal  Company, 
12  Peters,  91. 

222.  The  jurisdiction  of  courts  of  chancery, 
in  cases  of  nuisance,  may  be  exercised  in  those 
cases  in  which  there  is  imminent  danger  of  irre- 
parable mischief  before  the  tardiness  of  the  law 
could  reach  it.     Ibid. 

223.  In  what  cases,  and  under  what  principles, 
it  is  competent  for  some  persons  to  come  into 
chancery  for  themselves  and  others,  having  si- 
milar interests.     Ibnl. 

224.  The  rule  in  chancery  is,  if  the  answer 
of  the  defendant  admits  a  fact,  but  insists  on 
matter  by  way  of  avoidance,  the  complainant 
need  not  prove  the  fact  admitted,  but  the  de- 
fendant must  prove  the  matter  in  avoidance. 
Clarke  et  al.  v.  IVhtte,  12  Peters,  178. 

225.  In  equity,  as  in  law,  fraud  and  injury 
must  concur  to  furnish  ground  for  judicial  action. 
A  mere  fraudulent  act,  unaccompanied  by  any 
injurious  act,  is  not  the  subject  of  judicial  cogni- 
sance. Fraud  ought  not  to  be  conceived ;  it 
must  be  proved,  and  expressly  found.     Ibid. 

22(5.  The  complainants  in  their  bill  allege, 
that  a  conveyance  of  her  real  estate  was  made 
by  a  daughter  to  her  father  for  a  nominal  con- 
sideration. The  answer  denied  the  matter  stated 
in  the  bill  ;  and  the  defendants  gave  evidence 
of  the  transfer  of  stock,  to  the  value  of  two 
thousand  dollars,  on  the  day  the  conveyance  was 
made,  claiming  that  this  was  also  the  considera- 
tion in  the  deed.  Held,  that  this  evidence  was 
admissible  without  an  amendment  of  the  answer. 
It  rebutted  the  allegation  in  the  bill,  that  the 
deed  was  made  wholly  without  consideration. 
Jenkins  et  al.  v.Pye,  12  Peteis,  241. 

227.  Where  the  defect  of  title  to  lands  sold 
was  discovered  by  the  vendee  after  his  purchase, 
and  he  proceedixl  to  perfect  the  title  in  himself, 
and  thus  defeat  the  right  of  the  vendor  to  the 
land,  and^ie  claimed  a  rescis.-;ion  of  the  contract 
of  the  purcha.-er.  and  the  repayment  of  the  sum 
paid  by  him  for  the  land,  it  was  held,  that  he 
could  not  avail  himself  of  the  defect  of  title 
while  standing  in  the  relation  of  purchaser,  to 
defeat  his  agreement  to  make  the  purchase:  he 
could,  under  the  most  favourable  circumstances, 
only  have  the  contract  reformed,  and  the  amount 
advanced  to  perfect  the  title,  deducted  from  the 
unpaid  purchase-money.  A  court  of  equity  will 
not  rescind  such  a  contract  of  purchase,  and 
will,  on  a  bill  filed  by  him  to  have  such  a  con- 
tract rescinded,  decline  giving  its  aid  against  the 


vendors  to  obtain  the  expenses  of  perfecting  the 
title.     Galloivay  v.  Finlcy,  12  Peters,  2. 

228.  It  is  an  established  rule  in  equity,  that 
when  the  vendor  of  land  has  not  the  power  to 
make  a  title,  the  vendee  may,  before  the  time 
of  performance,  enjoin  the  payment  of  the  pur- 
chase-money, until  the  abdity  to  comply  with 
the  agreement  is  shown ;  but  then  the  court  will 
give  a  reasonable  time  to  procure  the  title,  if  it 
appears  probable  that  it  may  be  procured.    Ibid. 

229.  In  reforming  a  contract  for  the  sale  of 
lands,  equity  treats  the  purchaser  as  a  trustee 
for  the  vendor,  because  he  holds  under  the 
vendor ;  and  acts  done  to  benefit  the  title  by  the 
vendor,  when  in  possession  of  the  lands,  enure  to 
the  benefit  of  him  under  whom  the  possession 
was  obtained,  and  through  whom  the  knowledge 
that  a  defect  existed  in  the  title  was  derived. 
The  vendor  and  vendee  shared  in  the  relation  of 
landlord  and  tenant :  the  vendee  cannot  disavow 
the  vendor's  title.     Ibid. 

230.  A  bill  of  exceptions  is  altogether  un- 
known in  chancery  practice ,  nor  is  a  court  of 
chancery  bound  to  inscribe  in  an  order-book, 
upon  the  application  of  one  of  the  parties,  an 
order  which  it  may  pass  in  a  case  before  it.  Ex 
parte  Story,  12  Peters,  339. 

231.  In  a  proceeding  by  a  bill  and  subpcena 
in  chancery,  in  the  circuit  court  of  the  United 
States  of  Louisiana,  against  upwards  of  two  hun- 
dred defendants,  some  of  the  defendants  ap- 
peared, and  an  affidavit  was  made,  that  in  con- 
sequence of  an  epidemic  in  New  Orleans  and  at 
Lafayette,  and  the  absence  of  many  of  the  de- 
fendants, it  had  been  impossible  for  the  defend- 
ants to  prepare  for  their  defence;  and  they 
prayed  lune  for  the  same.  The  circuit  court 
allowed  the  defendants  until  the  following  term 
to  appear  and  make  defence.  By  the  court : — 
The  conduct  of  the  circuit  court  appears  to  have 
been  strictly  conformable  to  the  practice  and 
principles  of  a  court  of  equity.  Ex  party  Poult- 
ney,  Complainants,  v.  The  City  of  La  Fafayette, 
Shields  et  al  ,  12  Peters,  472. 

232.  Every  court  of  equity  possesses  the 
power  to  mould  its  rules  in  relation  to  the  time 
and  manner  of  appearing  and  answering,  so  as 
to  prevent  the  rule  from  working  injustice.  And 
it  is  not  only  in  the  power  of  the  cotirt,  but  it  is 
its  duty  to  exercise  a  sound  iliscretion  upon  this 
subject,  and  to  enlarge  the  time  whenever  it 
shall  appear  that  the  purposes  of  justice  require 
it.  The  rules  in  chancery  proceedings  in  the 
circuit  courts  prescribed  by  this  court,  do  not, 
and  were  not  intended  to  deprive  the  courts  of 
the  United  States  of  this  well-known  and  neces 
sary  power.     Ibid. 

233.  According  tn  the  course  of  practice  in 
the  courts  of  the  United  States,  in  chancery 
cases,  an  original  decree  is  to  be  deemed  re- 
corded and  enrolled,  as  of  the  term  in  which  the 
final  decree  was  passctl.  A  bill  which  seeks  to 
have  alleged  errors  revised  for  want  of  parties, 
or  for  want  of  proper  proceedings  after  the  de- 
cree against  his  heirs,  after  the  decease  of  one 
of  the  parties,  is  certainly  a  bill  of  review;  in 
contradistinction  to  a  bill  in  the  nature  of  a  bill 
of  review,  which  lies  only  where  there  has  been 
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no  enrolment  of  the  decree.     Whitins:  et  al.  v.  I 
The  Bank  of  the  United  States,  13  Peters,  6. 

234.  An  original  bill;  in  the  nature  of  a  bill  of 
review,  brings  forward  the  interests  affected  by 
the  decree,  other  than  those  which  are  founded 
in  privity  of  representation.     Ibid. 

235.  In  England,  the  decree  always  recites 
the  substance'of  the  bill  and  answer,  and  the 
pleadings,  and  also  the  facts  on  which  the  court 
founds  its  decree.  But  in  America  the  decree 
does  not,  ordinarily,  recite  these  ;  and.  generally, 
not  the  facts  on  which  the  decree  is  founded. 
But  with  us,  the  bill  and  answer,  and  other  plead- 
ings, together  with  the  decree,  constitute  what 
is  properly  considered  as  the  record.     Ibid. 

236.  The  bill  of  review  must  be  founded  on 
some  error  apparent  upon  the  bill,  answer,  and 
other  pleadings,  and  decree ;  and  a  party  is  not 
at  liberty  to  go  into  the  evidence  at  large,  in 
order  to  establish  an  objection  in  the  decree, 
founded  on  the  supposed  mistake  of  the  court 
in  its  own  deductions  from  the  evidence.     Ibid. 

237.  No  party  to  a  decree  can,  by  the  general 
principles  of  equity,  claim  a  reversal  of  a  decree 
upon  a  bill  of  review,  unless  he  has  been  ag- 
grieved by  it;  whatever  may  have  been  his 
rights  to  insist  on  the  error  at  "the  original  hear- 
hig,  or  on  an  appeal.     Ibid. 

"238.  A  decree  of  foreclosure  of  a  mortgage, 
and  of  a  sale,  are  to  be  considered  as  the  final 
decree  in  the  sense  of  a  court  of  equity :  and 
the  proceedings  on  the  decree  are  a  mode  of 
enforcing  the  rishts  of  the  creditor,  and  for  the 
benefit  of  the  debtor.  The  original  decree  of 
foreclosure  is  final  on  the  merits  of  the  contro- 
versy. If  a  sale  is  made  after  such  a  decree, 
the  defendant  not  having  appealed,  as  he  had  a 
right  to  do,  the  rights  of  the  purchaser  would 
not  be  overthrown  or  iuvalidateil,  even  by  a  re- 
versal of  the  decree.     Ibid. 

239.  After  a  decree  of  foreclosure  of  a  mort- 
gage and  a  sale,  and  the  death  of  the  defendant 
takes  place  afterward,  it  is  not  necessary  to  re- 
vive the  proceedings  against  the  heirs  of  the  de- 
ceased party  before  a  sale  of  the  property  can 
be  made.     Ibid. 

240.  Strictly,  in  chancery  practice,  (though  it 
is  different  in  some  of  the  states  of  the  Union,) 
no  exceptions  to  a  master's  report  can  be  made, 
which  were  not  taken  before   the   master,  the 


pose,  the  order  need  not  particularly  empower 
him  to  take  testimony,  if  the  subject-matter  is 
only  to  be  a.scertained  by  evidence.  And  in 
taking  evidence,  although  the  belter  plan  is  to 
take  the  answers  in  writing,  upon  written  inter- 
ro£ratories,  he  may  e.xamine  witnesses  viva  voce; 
the  parties  to  the  suit  being  present,  personally 
or  by  counsel,  and  not  objecting  to  such  a  course. 

Ibid.  .,    J  r      I. 

244.  The  twenty-eighth  rule  prescribed  lor  the 
practice  of  courts  of  equity  of  the  United  States, 
provides  for  bringing  witnesses  before  the  mas- 
ter; for  their  compensation;  for  attachments; 
for  a  contempt,  when  witnesses  refuse  to  appear 
on  a  subpoena ;  and  the  last  clause  allows  the 
examination  of  witnesses,  viva  voce,  when  pro- 
duced in  open  court.  The  same  reasons  which 
allow  it  to  be  done  in  open  court,  permit  it  to  be 
done  by  a  master.     Ibid. 

245.  The  allowance  of  co.sts  is  a  matter  of 
practice,  which  need  not  be  a  part  of  the  decree 
or  judgment  of  the  court,  although  it  often  is  so  ; 
as  the  pavment  of  costs  is,  in  most  cases,  made 
to  depend  upon  the  rules;  and  when  rules  do 
not  applV;  upon  the  court's  order  in  directing  the 
taxation  of  costs.     Ibid. 

246.  The  general  rule  in  chancery  proceed- 
ings is,  that  all  persons  materially  interested  in  a 
suk  ought  to  be  parties  to  it,  either  as  plaintiffs 
or  defendants,  that  a  complete  decree  may  be 
made  between  these  parties.  But  there  are  ex- 
ceptions to  this  rule ;  and  one  of  them  is.  when  . 
a  decree  in  relation  to  the  subject-matter  in  hti- 
o-ation  can  be  made,  without  a  person  having 
that  interest  in  any  way  concluded  by  the  de- 
cree.    Ibid. 

247.  When  a  complainant  omits  to  bring  before 
the  court  persons  who  are  necessary  parties,  but 
the  objection  does  not  appear  on  the  face  of  the 
bill,  the  proper  mode  to  lake  advantage  of  it  is 
by  plea  and  answer.  The  objection  of  misjoin 
der  of  complainants,  should  be  taken  either  by 
demurrer,  or  on  the  answer  of  the  defendants. 
It  is  too  late  to  urge  a  formal  objection  of  the 
kind,  for  the  first  time,  at  the  hearing.     Ibid. 

248.  It  is  a  well-settled  point  in  equity,  that 
a  judgment  creditor,  where  he  is  compelled  to 
pay  off  prior  encumbrances  on  laud  to  obtain 
the  benefit  of  his  judgment,  may,  by  assignment, 
secure   to   himself  the    rights   of    the-encum- 
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object  being  to  save  time,  and  to  give  him  an  [brances;   and   the  same  rule  applies,  where  a 

opportunity  to  correct  his  errors,  or  t"o  reconsider  !  junior  mortgagee  is  obliged  to  satisfy  prior  mort- 


his  opinions.  A  party  neglecting  to  bring  in  ex 
ceptions  before  the  master,  cannot  atterwards 
except  to  the  report;  unless  the  court,  on  mo- 
tion, see  reasons  to  be  dissatisfied  with  the  re- 
port, and  refer  it  to  the  master  to  re-examine  it, 
with  liberty  to  the  party  to  take  e.vceplions  to  it. 
Stonj  V.  Livingston,  13  Peters,  359. 

241.  E.xceptions  to  the  report  of  a  master  must 
state,  article  by  article,  the  parts  of  the  report 
which  are  intended  to  be  excepted  to.     Ibid. 

242.  Exceptions  to  the  report  of  a  master,  in 
chancery  proceedings,  are  in  the  nature  of  a 
special  demurrer,  and  the  party  objecting  must 
point  out  the  errors;  otherwise,  the  parts  not 
e.xcepted  to  will  be  taken  as  admitted.     Ibid. 

243.  In  a  reference  to  a  master  for  any  pur- 


gages.  He" stands  as  the  assignee  of  such  mort- 
gages, and  may  claim  all  the  benefits  under  the 
Hen  that  could  have  been  claimed  by  the  as- 
signor. But  the  efi"ects  of  this  principle  may  be 
cmitrolled  by  acts  of  the  parties.  The  Bank  of 
the  United  Slates  v.  Peter,  13  Peters,  123. 

249.  Where  the  legislature  declares  certahi 
instruments  illegal  and  void,  there  is  inherent  in 
the  courts  of  equity  a  jurisdiction  to  order  them 
to  be  delivered  up,  and  thereby  give  eflect  to 
the  policy  of  the  legislature.  Clarke  ct  al.  v. 
Smith,  13  Peters,  195. 

250.  A  bill  of  review  must  be  founded  on 
some  error  apparent  on  the  bill,  answer,  and 
other  pleadings  and  decree  ;  and  a  party  is  not 
at  liberty  to  go  into  the  evidence  at  large,  m 
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order  to  establish  an  objection  in  the  decree, 
founded  on  the  supposed  mistake  of  the  court, 
in  its  own  deductions  from  the  evidence.  Whiting 
et  al.  V.  The  Bank  of  the  United  States,  13  Peters,  6. 

251.  No  party  to  a  decree  can,  by  the  general 
principles  of  equity,  claim  a  reversal  of  a  de- 
cree upon  a  bill  of  review,  unless  he  has  been 
aggrieved  by  it;  whatever  may  have  been  his 
■  ig^its  to  insist  on  the  error  at  the  original  hear- 
ing, or  on  an  appeal.     Ibid. 

252.  A  bill  of  revivor  is  not  the  commence- 
ment of  a  new  suit,  but  is  the  mere  continu- 
ance of  the  old  suit.  It  is  upon  ground  some- 
^vhat  analogous  that  the  circuit  courts  are  held 
to  have  jurisdiction  in  cases  of  cross  bills  and 
injunction  bills,  touching  suits  and  judgments 
already  in  those  courts.  Clarke  v.Mathcwson  et 
al,  12  Peters,  164. 

253.  A  decree  for  a  specific  performance  of  a 
contract  to  sell  lands,  refused,  because  a  definite 
and  certain  contract  was  not  made  ;  and  because 
the  party  who  claimed  the  performance  had 
failed  to  "make  it  definite  and  certain  on  his  part, 
by  neglecting  to  communicate,  by  the  return  of 
the  mail  conveying  to  him  the  proposition  of  the 
vendor,  his  acceptance  of  the  terms  offered.  Carr 
v.  Duval  et  al.,  14  Peters,  77. 

254.  If  It  be  doubtful  whetheran  agreement  has 
been  concluded,  or  is  a  mere  negotiation,  chan- 
cery will  not  decree  a  specific  performance. 
Jbid. 

255.  A  bill  for  an  injunction  was  filed,  alleg- 
ing that  the  parties  who  had  obtained  a  judg- 
ment at  law  for  the  amount  of  a  bill  of  exchange, 
of  which  the  complainant  was  endorser,  had, 
before  the  suit  was  instituted,  obtained  payment 
of  the  bill  from  a  subsequent  endorser,  out  of 
funds,  of  the  drawers  of  the  bill  obtained  by  the 
subsequent  endorser  from  one  of  the  drawers. 
It  was  held,  that  it  was  not  necessary  to  make 
the  subsequent  endorser,  who  was  alleged  to 
have  made  the  payment,  a  party  to  the  injunc- 
tion bill.  Atkins  V.Dick  and  Company,  14  Pe- 
ters. 114. 

256.  By  a  rule  of  the  supreme  court,  the  prac- 
tice of  the  English  courts  of  chancery  is  the 
practice  in  the  courts  of  equity  of  the  United 
Slates.  In  England,  the  party  who  puts  in  a 
plea  which  is  the  subject  of  discussion,  has  the 
right  to  begin  and  conclude  the  argument.  The 
santfe  rule  should  prevail  in  the  courts  of  the 
United  States,  in  chancery  cases,  llie  Slate  of 
Rhode  Island  v.  The  Stale  of  Massachusetts,  14  Pe- 
ters, 210. 

257.  In  a  case  in  which  two  sovereign  states 
of  the  Urfited  States  arc  litigating  a  question  of 
boundary  between  them,  in  the  supreme  court 
of  the  United  States,  the  court  have  decided, 
that  the  rules  and  practice  of  the  court  of  chan- 
cery should  substantially  govern  the  conducting 
the  suit  to  a  final  issue.  12  Peters,  735 — 739. 
The  court  on  re-examining  the  subject  are  fully 
satisfied  with  the  decision.     Ibid. 

258.  In  a  controversy  in  which  two  sovereign 
states  are  contesting  the  boundary  between 
them,  it  is  the  duty  of  the  court  to  mould  the 
rules  of  chancery  practice  and  pleading  in  such 
a  manner  as  to  bring  the  case  to  a  final  hearing 


on  its  merits.  It  is  too  important  in  in  its  cha- 
racter, and  the  interests  concerned  too  great,  to 
be  decided  on  the  mere  technical  principles  of 
chancery  pleading.     Ibid. 

259.  In  ordinary  cases  between  individuals, 
the  court  of  chancery  has  always  exercised  an 
equitable  discretion  in  relation  to  its  rules  of 
pleading,  whenever  it  has  been  found  necessary 
to  do  so  for  the  purposes  of  justice.  In  a  case 
in  which  two  sovereign  states  are  contesting  a 
question  of  boundary,  the  most  liberal  principles 
of  practice  and  pleading  ought,  unquestionabl}'', 
to  be  adopted,  in  order  to  enable  both  parties  to 
present  their  respective  claims  in  their  full 
strength.  If  a  plea  put  in  by  the  defendant  may 
in  any  degree  embarrass  the  complainant  in 
bringing  out  the  proofs  of  his  claim,  on  which 
he  relies,  the  case  ought  not  to  be  disposed  of  on 
such  an  issue.  Undoubtedly,  the  defendant 
must  have  the  full  benefit  of  the  defence  which 
the  plea  discloses;  but,  at  the  same  time,  the 
proceedings  ought  to  be  so  ordered  as  to  give 
the  complainant  a  full  hearing  on  the  whole  of 
his  case.     Ibid. 

260.  According  to  the  rules  of  pleading  in  the 
chancery  courts,  if  the  plea  is  unexceptionable 
in  its  form  and  character,  the  complainant  must 
either  set  it  down  for  argument,  or  he  must  reply 
to  it,  and  put  in  is.sue  the  facts  relied  on  in  the 
plea.  If  he  elects  to  proceed  in  the  manner 
first  mentioned,  and  sets  down  the  plea  for  ar- 
gument, he  then  admits  the  truth  of  all  the  facts 
stated  in  the  plea,  and  merely  denies  their  suffi- 
ciency in  point  of  law  to  prevent  the  recovery. 
If,  on  the  other  hand,  he  replies  to  the  plea,  and 
denies  the  truth  of  the  facts  therein  stated,  he 
admits  that  if  the  particular  facts  stated  in  the 
plea  are  true,  they  are  then  sufficient  in  law  to 
bar  his  recovery ;  and  if  they  are  proved  to  be 
true,  the  bill  must  be  dismissed,  without  a  refer- 
ence to  the  equity  arising  from  any  other  facts 
stated  in  the  bill.     Ibid. 

261.  If  a  plea,  upon  argumerit,  is  ruled  to  be 
sufficient  at  law  to  bar  the  recovery  of  the  com- 
plainant, the  court  of  chancery  would,  according 
to  its  uniform  practice,  allow  him  to  amend,  and 
put  in  issue,  by  a  proper  replication,  the  truth 
of  the  facts  stated  in  the  plea.  But  in  either 
case  the  controversy  would  turn  altogether  upon 
the  facts  stated  in  the  plea,  if  the  plea  is  per- 
mitted to  stand.  It  is  the  strict  and  technical 
character  of  those  rules  of  pleading,  and  the 
danger  of  injustice  often  arising  fiom  them, 
which  has  given  rise  to  the  equitable  discretion 
always  exercised  by  the  courts  of  chancery  in 
relation  to  jileas.  In  many  cases,  when  they 
are  not  overruled,  the  court  will  not  permit  them 
to  have  the  full  effi^ct  of  a  plea;  and  will,  in 
some  cases,  leave  to  the  defendant  the  benefit  of 
it  at  the  hearing;  and,  in  others,  will  order  it  to 
stand  for  an  answer,  as,  in  the  judgment  of  the 
court,  may  best  subserve  the  purposes  of  justice. 
Ibid.' 

262.  The  state  of  Rhode  Island,  in  a  bill 
against  the  slate  of  Massachusetts,  for  the  set- 
tlement of  the  boundary  between  the  states,  had 
set  forth  certain  facts,  on  which  she  relied  in 
support  of  her  claim  for  the  decision  of  the  su- 
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preme  court,  that  the  boundary  claimed  by  the 
state  of  Massachusetts  was  not  the  true  line  of 
division  between  the  states,  according  to  their 
respective  charters.  To  this  bill,  the  state  of 
Massachusetts  put  in  a  plea  and  answer,  which 
the  counsel  for  the  state  of  Rhode  Island  deemed 
to  be  insufficient.  On  a  question,  whether  the 
plea  and  answer  were  insufficient,  the  court 
held,  that  as,  if  the  court  proceeded  to  decide 
the  case  upon  the  plea,  it  must  assume,  without 
any  proof  on  either  side,  that  the  facts  stated  in 
the  plea  are  correctly  stated,  and  incorrectly  set 
forth  in  the  bill,  then  it  would  be  deciding  the 
case  upon  such  an  issue  as  would  strike  out  the 
very  gist  of  the  complainant's  case,  and  exclude 
the  facts  upon  which  the  whole  equity  is  founded, 
if  the  complainant  has  any.     Ibid. 

263.  It  is  a  general  rule,  that  a  plea  ought  not 
to  contain  more  defences  than  one.  Various 
facts  can  never  be  pleaded  in  one  plea  ;  unless 
they  are  all  conducive  to  the  single  point  on 
which  the  defendant  means  to  rest  his  defence. 
Ibid. 

264.  In  the  case  of  Livingston  v.  Story,  which 
came  before  this  court  in  1835,  (9  Peters,  655,) 
the  court  took  occasion  to  examine  the  various 
laws  of  the  United  States,  establishing  and  orga- 
nizing the  district  court  of  Louisiana,  and  to  de- 
cide whether  that  court  had  equity  powers  j  and 
if  so,  what  should  be  the  mode  of  proceeding 
in  the  exercise  of  such  powers.  The  various 
cases  which  had  been  before  the  court,  involving, 
substantially,  the  same  question  in  relation  to 
the  states  where  there  were  no  equity  state 
courts,  or  laws  regulating  the  practice  in  equity 
causes,  were  referred  to;  and  the  uniform  deci- 
sions of  the  court  have  been,  that  there  being 
no  equity  state  courts  did  not  prevent  the  exer- 
cise of  equity  jurisdiction  in  the  courts  of  the 
United  States';  and  it  wa-»,  accordingly,  decided 
that  the  district  court  of  Louisiana  was  bound  to 
proceed  in  equity  causes,  according  to  the  prin- 
ciples, rules,  and  usages  \Ahicli  belong  to  the 
courts  of  equity,  as  contradistinguished  from 
courts  of  common  law.  Gaines  et  al.  v.  Rclf  et  al., 
15  Peters,  9. 

265.  The  supreme  court  has  not  the  po\yer  to 
compel  the  circuit  court  to  proceed  according  to 
established  rules  in  chancery  cases.  All  that 
the  court  can  do,  is  to  prevent  proceedmgs  other- 
wise, by  reversing  them,  when  brought  here  on 
appeal.     Ibid.  . 

266.  It  is  one  of  the  most  familiar  duties  of  a 
court  of  chancery  to  relieve  against  mistake; 
especially  where  it  has  been  produced  by  the 
misrepresentations  of  the  adverse  party.  The 
Stale  of  Rhode  hland  v.  The  Slate  of  Massachu- 
setts, I'S  Peters,  233. 

267.  Courts  of  chancery,  acting  in  personam, 
may  well  decree  the  conveyance  of  land  in  any 
other  state,  and  may  enforce  their  decree  by 
process  against  the  defendant.  But  neither  the 
decree  itself,  nor  any  conveyance  under  it,  ex- 
cept by  the  person  in  whom  the  title  is  vested, 
can  operate  beyond  the  jurisdiction  of  the  court. 
Watkins  v.  Holman,  16  Peters,  25. 

26S.  It  is  not  perceived  why  a  court  of  law 
should  regard  a  resulting  trust  more  than  any 
26* 


other  equitable  rights;  and  any  attempt  to  give 
effect  to  these  rights  at  law.  through  the  instru- 
mentality of  a  jury,  must  lead  to  confusion  and 
uncertainty.  Equitable  and  legal  jurisdictions 
have  been  wisely  separated ;  and  the  soundest 
maxims  of  jurisprudence  require  each  to  be  ex- 
ercised in  its  appropriate  sphere.     Ibid. 

269.  A  decree  of  a  perpetual  injunction  on 
suits  instituted  on  the  common  law  side  of  the 
circuit  court  of  the  District  of  Columbia,  reversed, 
and  the  bill  dismissed ;  the  accounts  between 
the  parties  having  been  erroneously  adjusted  in 
the  circuit  court.  Nixdorff  v.  Smith,  16  Peters, 
132. 

270.  The  court,  under  the  prayer  in  a  bill  in 
chancery  for  general  relief,  will  grant  such  relief 
only  as  the  case  stated  in  the  bill  and  sustained 
by  the  proof  will  ju.stify.  Hobson  v.  M' Arthur, 
16  Peters,  182. 

271.  On  the  dissolution  of  a  partnership  in 
1822,  it  was  agreed  with  the  outgoing  partners, 
H.  and  B.,  that  the  debts  due  to  the  partnership 
should  be  collected  by  the  remaining  partners, 
K.  and  M'L,  and  that  the  debts  due  by  the  part- 
nership should  be  paid  by  them,  and  a  fixed  sum 
should  be  paid  to  H.  and  B.,  when  a  sufficient 
sum  w-as  collected  for  that  purpose,  beyond  the 
amount  of  the  debts  due  by  the  firm.  In  1829, 
K.  and  M'l.  having  gone  on  under  this  agree- 
ment to  collect  the  debts  due  to,  and  pay  the 
debts  due  by  the  partnership,  H.  and  B.  filed  a 
bill  in  the  circuit  court  of  South  Carolina  district 
against  K.  and  M'L,  charging  that  there  was  a 
surplus  of  the  partnership  effects,  after  paying 
all  the  debts,  sufficient  to  pay  them  the  sum 
which,  by  the  agreement  made  on  the  dissolu- 
tion of  the  partnership,  was  to  be  paid  to  them, 
and  claiming  certain  bridge  bills,  which  were  to 
be  delivered  to  them;  and  praying  foj-  an  ac- 
count. Tfie  circuit  court,  after  proceeding  in 
the  case,  the  accounts  having  been  frequently 
before  a  master,  and  after  evidence  had  been 
taken,  made  a  decree  in  favour  of  H.  and  B.  for 
a  certain  sum  of  money,  &c.,  and  the  defendants 
appealed  to  the  supreme  court.  It  was  contended 
by  the  appellants,  that  the  circuit  court,  sitting 
in  chancery,  had  no  jurisdiction  beyond  that  of 
compelling  a  discovery  of  the  amount  which  K. 
and  M-'I.  had  received  under  the  agreement ; 
and  that  if  any  thing  was  found  due  to  H.  and 
B.,  they  were  bound  to  resort  to  their  act'ion  at 
law  on  the  covenant  entered  into  at  the  dissolu- 
tion of  partnership,  to  recover  it.  By  the  court: 
— This  is  a  clear  case  for  relief,  as  well  as  for 
discovery  in  chancery.  H.  and  B.  were  entitled 
to  an  account ;  and  if,  upon  that  account,  any 
thing  was  found  to  be  due  to  them,  they  were, 
upon  well-settled  chancery  principles,  entitled 
to  relief  also.  Kclsey  ct  al.  v.  Hobby  et  al.,  16 
Peters,  269. 

272.  According  to  the  ordinary  proceedings  of 
a  court  of  chancery,  the  court  should  pass  upon 
each  item  of  an  a'ccount  reported  by  a  master, 
when  the  amount  actually  received  by  a  party 
is  in  controversy.  This  is  necessary  to  enable 
the  appellate  court  to  pass  its  judgment  on  the 
items  allowed  or  disallowed  in  the  inferior  court. 
But  in  a  case  where  the  remaining  partners  had 
2o 
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received  the  sum  claimed  from  them,  beyond 
the  debts  they  had  agreed  to  pay,  it  mattered 
not  how  much  more  they  had  received;  and 
such  a  case  does  not  require  a  statement  of  the 
exact  amount.  The  evidence,  and  accounts, 
and  exceptions,  being  all  in  the  record  brought 
into  the  appellate  court,  the  court  can  determine 
whether  the  sum  mentioned  is  proved  to  have 
been  collected  or  not.     Ibid. 

273.  There  is  no  propriety  in  requiring  tech- 
nical and  formal  proceedings,  when  they  tend  to 
embarrass  and  delay  the  administration  of  jus- 
tice, unless  they  are  required  by  some  fixed 
principles  of  equity  law  or  practice,  which  the 
court  would  not  be  at  liberty  to  disregard.    Ibid. 

274.  The  defendants  had  disclaimed  the  own- 
ership of  certain  lots  which  were  described  in 
the  bill,  and  of  which  they  were  charged  with 
being  owners.  The  circuit  court  dismissed  the 
bill  as  to  these  lots.  Held,  That  this  was  proper. 
There  was  no  probable  cause  for  retaining  this 
part  of  the  bill,  to  obtain  an  account  from  the 
respondents.  Obviously,  no  claim  exists  that 
can  be  made  available  for  the  complainants,  in 
regard  to  this  portion  of  the  property.  Harpend- 
ing  V.  The  Dutch  Church,  16  Peters,  456. 

275.  It  is  not  merely  on  the  presumption  of 
payment,  in  analogy  to  the  statute  of  limitutions, 
that  a  court  of  chancery  refuses  to  lend  its  aid 
to  stale  demands.  There  must  be  conscience, 
good  faith,  and  reasonable  diligence,  to  call  into 
action  the  powers  of  the  court.  ]\'PKnight  v. 
Taylor,  17  Peters,  197. 

276.  In  matters  of  account,  where  they  are 
not  barred  by  the  act  of  limitations,  courts  of 
equity  refuse  to  interfere  after  a  considerable 
lapse  of  time,  from  consiilerations  of  public 
policy,  and  from  the  difficulty  of  doing  entire 
justice  where  the  original  transactions  have  be- 
come obscure  by  time,  and  the  evidence  may  be 
lost.     Ibid. 

277.  A  bill  was  filed  in  the  circuit  court  of 
the  eastern  district  of  Pennsylvania,  by  Thomas 
Morris,  against  Nixon  and  others,  claiming  a 
convej'ance  of  certain  real  estate  in  the  county 
of  Philadelphia,  which  the  bill  alleged  had  been 
conveyed  by  Morris  to  Nixon,  as  a  security  for 
money  loaned  by  him  to  Morris,  with  an  offer 
to  repay  any  balance  which  might  be  due  to 
Nixon  ;  and  for  an  account  of  all  moneys  re- 
ceived by  Nixon  and  others  for  sales  of  parts  of 
the  estate,  with  a  prayer  for  general  relief.  The 
defendants  answered  the  bill  separately.  Nixon 
alleged  that  the  conveyance  of  the  estate  had 
been  an  absolute  one.  for  a  full,  legal,  and  suffi- 
cient consideration.  A  boml  for  the  sum  paid 
by  Nix^n  was  given  by  Morris,  which  Nixon 
as.serted  was  only  to  be  enforced  if  the  property 
conveyed  should  be  found  of  in-sufiicienl  value; 
or  in  the  event  of  insolvency  in  Morris,  it  might 
be  used  for  the  benefit  of  his  family.  At  the 
time  the  conveyance  was  madn.  asserted  to  have 
been  absolute  and  for  full  consideration,  a  corre- 
spondence was  had  between  Morris  and  Nixon. 
The  court  held  that,  from  the  situation  of  the 
parties,  the  pecuniary  embarrassments  of  Morris 
at  the  time  of  the  conveyance,  and  the  evidence 
furnished  by  one  of  the  letters  of  Nixon  to  Morris, 


written  within  two  or  three  days  before  the  con- 
veyance was  executed,  that  the  estate  was  held 
in  trust  for  Morris  by  Nixon ;  and  decreed  that 
the  executors  of  Nixon  should  convey  the  estate 
to  Morris,  all  accounts  between  the  parties  being 
previously  adjusted,  and  any  balance  which 
might  be  due  to  the  estate  of  Nixon  being  pre- 
viously paid.  Morris  v.  Nixon  el  al.,  17  Peters, 
109. 

278.  Courts  of  equity  will  not  permit  an  un- 
certain benefit,  such  as  was  expressed  in  refer- 
ence to  the  bond  for  five  thousand  dollars,  to 
weigh  at  all,  in  their  consideration  of  cases  like 
this  before  the  court.  If  they  did,  it  might  be- 
come a  contrivance  to  give  plausible  covering  to 
an  originally  meditated  fraud,  or  to  one  induced 
by  the  temptation  of  gain.     Ibid. 

279.  Where  an  answer  to  a  bill  in  chancery 
is  not  responsive  to  the  bill,  but  sets  up  distinct 
affirmative  matter  of  defence  and  bar,  the  de- 
fendant must  prove  the  matter  set  up;  or  it  can 
have  no  effect  for  defence  or  in  bar.  The  Bank 
of  the  United  States  et  al.  v.  Beverly  et  al.,  17 
Peter.s,  128. 

280.  A  bill  in  chancery  had  been  filed,  alleging 
fraud  and  trust  in  the  defendant,  and  had  been 
decided  against  the  complainants.  Held,  That 
if  the  jurisdiction  in  equity  was  properly  exer- 
cised, it  concludes  all  questions  of  fraud  in  the 
case.     Mercefs  Lessee  v.  Sclden,  17  Peters,  61. 

281.  Where  a  party  seeks  relief  from  the 
chancery  jurisdiction,  in  the  circuit  court  of  the 
United  States  for  Louisiana,  the  chancery  prac- 
tice must  be  followed.  M'-Colhim  v.  Eager,  2 
Howard,  61. 

282.  The  bringing  up  for  review  a  decree  in 
chancery  cannot  be  by  writ  of  error,  but  by  an 
appeal.     Ibid. 

283.  An  appeal  will  lie  only  from  a  final  de- 
cree.    Ibid. 

284.  It  is  not  necessary  that  all  the  parties 
shall  join  in  the  appeal  bond.  It  is  sufficient  if 
they  all  appeal,  and  the  bond  be  approved  by 
the  court  as  satisfactory  and  complete  security, 
by  whom.soever  it  may  be  executed.  BrocJcett 
V.  Brockctt.  2  Howaril,'238. 

285.  The  appeal  lies  from  the  refusal  of  the 
circuit  court  to  open  the  foimer  decree.     Ibid. 

286.  Where  an  appeal  is  prayed  during  the 
term  of  the  decree,  in  open  court,  no  citation  is 
necessary.     Ibid. 

287.  Courts  of  equity  do  not  act  upon  the  sub- 
ject of  set-off,  in  respect  to  distinct  and  uncon- 
nected debts,  unless  some  other  peculiar  equity 
has  intervened,  calling  for  relief.  Dade  v.  Irivin^s 
Executor,  2  Howard,  391. 

288.  A  claim  of  set-off,  made  after  a  silence 
of  thirteen  years,  is  stale  and  clouded  with  pre- 
sumptions unfavourable  to  its  original  founda- 
tions or  present  validity.  In  cases  of  this  sort, 
in  the  examination  and  weighing  of  matters  of 
fact,  a  court  of  ecpiity  exercises  the  same  func- 
tions as  a  jury.     Ibid. 

289.  A  bill  is  not  multifarious  when  it  charges 
a  number  of  defendants  owning  property  by 
separate  conveyances,  but  derived  under  the 
same  original  will.  They  may  have  been  pro- 
ceeded against  by  separate  bills,  but  as  all  the 
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defendants  are  alike  interested  to  sustain  the 
rights  of  the  executors  under  the  will,  they  may 
be  sued  by  one  bill.  But  when  there  are  other 
defendants  claiming  under  another  will,  the  bill 
as  against  them  mtist  be  amended.  Gaines  and 
Wife  V.  Chetc  et  al,  2  Howard,  643. 

290.  Where  a  will  made  in  1811  had  been 
admitted  to  probate  in  the  probate  court  of 
Louisiana,  and  a  will  was  set  up  as  having  been 
made  subsequently,  but  of  which  probate  had 
not  been  obtained,  it  was  held,  that  as  probate 
was  required  by  the  local  law  of  Louisiana,  be- 
fore any  title  couUi  be  set  up  under  it.  applica- 
tion should  be  made  to  the  court  of  probate  to 
revoke  the  probate  of  the  will  of  1811,  ami 
establish  the  will  of  1813;  but  the  defendants, 
who  have  been  called  upon  in  chancery  for  an- 
sv,-ers.  relating  to  the  alleged  will  of  1811,  must 
answer,  and  their  answers  may  be  used  before 
the  court  of  probate,  to  establish  the  will  ot 
1813,  and  revoke  that  of  1811.     Ibid. 

291.  The  principles  laid  down  in  the  case  of 
Taylor  and  others  y.  Savage,  1  Howard,  282,  exa- 
mined and  confirmed.  Taylor  v.  Savage,  2  How- 
ard, 395. 

292.  When  an  issue  is  directed  by  a  court  of 
chancery,  to  be  tried  at  law,  and  in  the  course 
of  the  trial  at  law,  questions  are  raised  and  bills 
of  exception  taken,  these  questions  must  be 
brought  to  the  notice  and  decision  of  the  court 
which  directs  the  issue,  which  may  order  a  new 
trial,  if  necessary.  Brockett  v.  Brockett,  3  How- 
ard, 691. 

293.  It  has  been  decided  in  the  case  of  Austin 
V.  Eckhart,  2  Howard,  375,  that  an  equitable  title 
is  no  defence,  in  a  suit  brought  by  the  United 
States  to  recover  possession  of  land.  An  imper- 
fect title  derived  from  Spain,  before  the  cession, 
unless  it  has  been  confirmed  by  act  of  congre.s.s, 
cannot  be  supported  against  a  party  claiming 
under  a  grant  from  the  United  States.  United 
States  V.  A'mg  et  al.,  3  Howard,  773. 

294.  Chancery  ought  not  to  decree  a  deed  to 
be  delivered  up  to  be  cancelled,  if  void  upon  its 
face.     Elliot  v.  Piersoll,  1  M'Lean's  C.  C.  R.  15. 

295.  Otherwise,  if  void  for  matters  extrmsic. 
Ibid. 

296.  Chancery  will  decree  a  contract  to  be 
rescinded,  where  a  good  title  cannot  be  made, 
or  where  delays  have  occurred  in  making  the 
title,  and  the  land  has  become  less  valuable. 
M'Kay  v.  Carrington,  1  M'Lean's  C.  C.  R.  59. 

297.  A  title  made  under  a  decree  against  one 
or  more  infants,  is  defective.     Jhid. 

298.  Chancery  will  not  decree  damages  on  a 
failure  to  make  a  good  title  ;  hut  when  the  title 
cannot  be  made,  it  will  decree  a  rescision  of  the 
contract,  the  return  of  the  purchase-money  and 
interest ;  and  where  there  are  outstanding  nego- 
tiable notes,  will  also  decree  that  they  shall  be 
delivered  up.     Ibid. 

299.  It  will  not  aid  a  defective  power,  but  will 
give  relief  from  the  defective  execution  of  a 
power.  Heirs  of  Piatt  v.  Heirs  of  M'Cullough, 
1  M'Lean's  C.  C.  R.  82. 

300.  When  the  consideration  has  been  paid, 
chancery  will  decree  heirs  to  make  a  convey- 


ance of  land,  sold  under  an  order  of  court  by  an 
executor.     Ibid. 

301.  Chancery  wall  refuse  relief  where  the 
plaintiff  has  been  grossly  negligent.  Mitchell  v. 
Thompson  and  Williams,  1  M'Lean's  C.  C.  R. 
108. 

302.  Nor  will  it  give  relief  even  in  cases  of 
fraud,  where  great  lapse  of  time  has  intervened 
after  the  fraud  was  discovered.     Ibid. 

303.  The  rule  that  chancery  will  not  decree 
where  doubt  exists,  refers  to  the  intention  of  the 
parties  from  the  facts,  and  not  to  any  particular 
fact  in  the  cause.  Walton  and  Payne's  Heirs  v. 
Coulson,  1  M'Lean's  C.  C.  R.  125. 

304.  Chancery  will  not  decree  against  infants, 
without  full  proof,  though  their  guardian  ad  litem 
confesses  the  ground  of  action.     Ibid. 

305.  On  its  own  rules,  and  independently  of 
the  statute  of  limitations,  chancery  will  refuse 
relief  on  the  ground  of  the  lapse  of  time.  Piatt 
V.  Vattier  et  al,  1  M'Lean's  C.  C.  R.  164. 

306.  A  decree  in  Virginia  for  land  in  Kentucky 
cannot  affect  the  title.  Currington's  Heirs  v. 
Brents  et  al,  1  M'Lean's  C.  C.  R.  175. 

307.  A  suit  in  chancery  is  not  notice  to  a  pur- 
chaser, unless  it  has  jurisdiction  over  the  thing. 
Ibid. 

308.  A  decree  cannot  be  rejected  as  evidence 
for  irregularity,  if  the  court  had  jurisdiction. 
Ibid. 

309.  Where  a  devise  of  land  charges  the  de- 
visee with  the  payment  of  certain  legacies, 
chancery  will  direct' the  sale  of  so  much  of  the 
land,  though  conveyed  to  a  stranger,  as  shall 
pay  the  legacies.  'Morancy  et  al.  v.  Buford,  1 
M'Lean's  C.  C.  R.  195. 

310.  Chancery  will  not  compel  a  vendee  to 
accept  a  title  which  has  an  outstanding  dower 
interest,  or  where  the  husbands  of  femes  covert 
have  not  joined  in  the  conveyance,  or  where  a 
suit  which  involves  the  title  is  pending.  Watts 
et  al.  V.  Waddle  et  al,  1  M'Lean's  C.  C.  R.  202. 

311.  A  decree  in  Kentucky  for  the  convey- 
ance of  land  in  Ohio  cannot  operate  on  the  land. 
Ibid. 

312.  The  deed  of  the  commissioners  under 
such  a  decree  constitutes  only  a  part  of  the 
decree.     Ibid. 

313.  A  plea  in  bar  to  the  relief  sought  in  the 
bill,  must  extend  to  every  part  of  the  bill  ;  and 
■f  fraud  be  charged,  it  must  be  denied  in  the 
plea,  and  also  by  an  answer  in  -nipport  of  the 
plea.  Piatt  v.  Oliver  et  al,  1  M'Lean's  C.  C.  R. 
295. 

314.  Courts  of  chancery  will  not  interfere  by 
injunction  to  prevent  a  threatened  wrong,  unless 
the  danger  is  imminent,  and  the  injury  is  irre- 
mediable in  any  other  form.  Spooner  v.  M^Con- 
nell  et  al,  1  M'Lean's  C.  C.  R.  338. 

315.  The  right  set  up  by  the  rr^mplainant,  as 
a  citizen  of  the  United  States,  to  navigate  cer- 
tain waters,  is  an  abstract  right,  and  such  a  one 
as  chancery  cannot  protect  from  violation.   Ibid. 

316.  He  does  not  state  that  he  is  engaged  in 
navigating  the  Maumee,  which  he  charges  the 
defendants  threaten  to  obstruct.     Ibid: 

317.  Chancery  does  not  deal  with  abstractions 
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or  contingencies,  but  with  practical  rights,  and 
to  prevent  impending  wrongs.     Ibid. 

318.  The  complainant  alleges  generally  that 
he  will  be  injured  by  the  proposed  dam  or  dams, 
but  does  not  show  how^     IbiJ. 

319.  This  is  necessary,  that  the  court  may 
judge  whether  the  wrong  complained  of  entitles 
him  to  an  injunction.     Ibid. 

320.  Where  an  individual  binds  himself  in  a 
sealed  instrument  to  pay  a  sum  of  money  as 
principal,  he  cannot,  in  equity,  contradict  the 
writing  by  showing  that  he  was,  in  fact,  surety. 
Spriggv.  The  Bank  of  3Iount  Pleasant,  1  M'Lean's 
C.  aR.  38 1. 

321.  In  such  a  case  the  rule  is  the  same  in 
equity  as  at  law.     Ibid. 

322.  A  deed  absolute  on  its  face  may  be  shown 
to  be  a  mortgage.     Ibid. 

323.  When  all  are  principals,  no  laches  can 
affect  the  liabiUty  of  the  obligors.     Ibid. 

324.  Time  may  be  made  of  the  essence  of  the 
contract;  and  it  is  never  wholly  to  be  disre- 
garded. Longworth  v.  Taylor,  1  M-'Lean's  C.  C. 
R.  395. 

325.  But  in  a  case  where  delay  has  not  changed 
the  condition  of  the  partie.s.  nor  the  value  of  the 
property,  and  the  same  justice  can  be  done  be- 
tween the  parties,  as  when  a  conveyance  was  to 
have  been  executed,  and  there  is  an  excuse  for 
the  delay,  chancery  will  decree  a  specific  exe- 
cution.    Ibid. 

326.  A  party  has  no  right  to  annul  a  contract, 
where  he  himself  is  the  cause  of  the  failure  of 
the  other  party.     Ibid. 

327.  Where  a  party  wishes  to  rescind  a  eon- 
tract,  he  must,  generally,  return  the  purchase- 
money.     Ibid. 

328.  Where  a  vendor  agreed  to  make  a  deed 
within  three  months,  and  the  vendee  was  to 
execute  a  mortgage  to  secure  the  purchase- 
money,  chancery  will,  under  proper  circum- 
stances, consider  the  mortgage  as  having  been 
executed.     Ibid. 

329.  For  breach  of  an  injunction,  a  motion 
should  be  made  that  the  defendant  stand  com- 
mitted, &:c.,  on  notice  having  been  served  on 
him.  Worcester  ct  al.y. Truman  and  Smith,  1 
M'Lpairs  C.  C.  R.  483. 

330.  Where  a  bill  is  amended,  which  makes 
no  new  defendants,  a  subpoBua  need  not  issue. 
Lo^igworth  V.  'Taylor,  1  M-Lean's  C.  C.  R.  514. 

3.31.  If  A  have  a  lien  on  two  funds,  and  B  on 
one  of  the  funds,  equity  will  require  the  fund 
which  is  not  common  to  both  to  be  exhausted 
before  the  common  fuml  is  applied.  Fuidlay^s 
ExWs.v.  United  States'  Bank,  2  M'Lean's  C.  C. 
R.  44.    ' 

332.  In  some  cases,  independently  of  any 
statutory  provi.sion,  the  surety,  in  equity,  may 
compel'the  holder  of  a  note,  kc,  to  proceed 
against  the  principal.  Fuller  v.  Milford,  2 
M'Lean's  C.  C.  R.  74. 

333.  An  equitable  right  is  not  liable,  at  com- 
mon law,  to  be  sold  on  execution  or  attachment, 
but  should  be  sold  umlor  a  decree.  Piatt  v. 
Oliver,  2  M'Lean's  C.  C.  R.  267. 

334.  A  specific  execution  will  not  be  decreed 
at  the  instance  of  the  vendor,  where  he  has 


been  guilty  of  gross  negligence,  or  the  property, 
since  the  time  fixed  for  the  performance,  has 
greatly  deteriorated  in  value.  Cooper  v.  Brown, 
2  M'Lean's  C.  C.  R.  495. 

335.  The  consideration  having  been  paid,  if 
the  vendor  refuse  to  convey,  the  vendee  may 
disaffirm  the  contract,  and  bring  his  action  for 
the  money  paid.     Ibid. 

336.  The  vendor  is  bound  to  make  and  tender 
the  (\ee{.\.     Ibid. 

337.  The  bringing  of  the  action  for  the  pur- 
chase-money paid  by  the  vendee,  is  a  disaffirm- 
ance of  the  contract.     Ibid. 

338.  Fraud  is  a  ground  for  the  exercise  of  an 
equitable  jurisdiction.  Hubbard  v.  Turner,  2 
M-Lean's  C.  C.  R.  519. 

339.  It  is  not  the  English  practice  to  set  up  a 
matter  in  the  answer,  which  shall  have  the  eli'ect 
of  a  cross  bill.     Ibid. 

340.  In  those  states  where  there  is  no  court 
of  chancery,  the  chancery  powers  of  the  circuit 
court  may  be  exercised.  Lorman  v.  Clark,  2 
M'Lean's' C.  C.  R.  569. 

341.  A  creditor's  bill  being  authorized  by  the 
laws  of  a  state,  may  be  filed  in  the  courts  of  the 
United  States.     Ibid. 

342.  The  law  may  be  considered  as  creating 
a  new  right,  which  can  only  be  enforced  in 
chancery.     Ibid. 

343.  A  general  lule  in  equity  proceedings  is, 
that  after  publication  of  the  testimony,  no  new 
witnesses  can  be  examined,  and  no  new  testi- 
mony be  taken,  unless  where  the  judge  himself, 
upon  or  after  the  hearing,  entertains  a  doubt,  or 
when  some  additional  fact  or  inquiry  is  indis- 
pensable to  enable  him  to  make  a  satisfactory 
decree.  Wood  v.  Mann,  2  Sumner's  C.  C.  R. 
316. 

344.  The  time  of  publication  may  be  enlarged, 
or  more  properly,  the  time  for  taking  the  testi- 
mony will  be  enlarged,  after  publication  has 
passed,  though  not  in  fact  made  according  to  the 
rules  of  the  court ;  provided  good  cause  therefor 
be  shown  upon  afiidavit,  as  surprise,  accident, 
or  other  circumstances,  which  repel  any  impu- 
tation of  laches.  The  affidavit  is  indispensable, 
except  in  the  case  of  fraud  practised  by  the 
other  party.     Ibid. 

345.  Exhibits  in  a  cause  may  be  proved  after 
publication,  and  even  viva  voce  at  the  hearing, 
when  there  has  been  an  omission  of  the  proof  in 
due  season,  and  they  are  applicable  to  the  merits. 
Ibid. 

346.  Fresh  interrogatories  and  a  re-examina- 
tion have  been  permitted  after  publication,  where 
depositions  have  been  suppressetl,  from  the  in- 
terrogatories being  leading,  or  for  irregularity, 
or  where  it  has  been  discovered  that  a  proper 
release  has  not  been  given,  to  make  a  witness 
competent.     Ibid. 

317.  The  court  may,  in  the  exercise  of  a  sound 
discretion,  allow  the  introduction  of  newly  dis- 
covered testimony  to  facts  in  issue  in  the  cause 
after  publication  and  knowledge  of  the  former 
testimony,  and  even  after  the  hearing.  But  it 
will  not  exercise  this  discretion  to  let  in  merely 
cumulative  testimony.     Ibid. 

348.  A  question  of  fact  which  is  essential  to 
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the  discussion  of  a  case  in  equity,  may  be  re- 
ferred to  a  jury  to  be  tried,  upon  an  issue  framed 
for  the  purpose.  Flass  v. Mann.  2  Sumner's  C. 
C.  R.  487. 

349.  A  court  of  equity  will  often  pronounce 
that  there  is  an  equitable  mortgage,  in  cases 
■where  a  court  of  law  would  be  compelled  to  say 
there  was  no  mortgage.     Ibid. 

350.  A  trust  created  by  a  parol  contract,  will 
be  enforced  in  equity  against  a  party  who  does 
not  insist  upon  the  defence  of  the  statute  of 
frauds.     Ibid. 

351.  Courts  of  equity  do  not  regard  the  forms 
of  the  instruments,  but  look  to  the  intent,  and 
give  to  the  acts  of  the  parties  that  construction 
which  is  consistent  with  the  intent,  and  with 
equity.     Ibid. 

352.  Courts  of  equity  in  cases  of  set-ofF  follow 
the  law.    Gass  v.  Stinson.  3  Sumner's  C.  C.  R.  99. 

353.  A  conveyance  of  certain  premises,  ab- 
solute in  its  form,  but  admitted  by  the  answer 
in  chancery  to  be  a  mortgage  security  for  certain 
debts,  was  treated  as  a  valid  security  to  the  extent 
of  those  debts  ;  and  the  premises  subject  to  this 
charge  were  held  to  be  liable  to  a  judgment 
creditor  of  the  original  grantor.  Chickcring  v. 
Hatch,  3  Sumner's  C.  C.  R.  474. 

354.  The  election  of  a  creditor  to  retain  or 
recover  a  debt  from  one  of  two  parties,  or  out 
of  one  of  two  funds,  no  matter  how  positive 
may  be  his  right  to  this  election,  catmot  vary  in 
a  court  of  equity  their  riehts  inter  sese.  Wiggin 
V.  Dorr,  3  Sumner's  C.  C.  R.  410. 

355.  Wiggin  advanced  money  to  Barrett  & 
Brown,  taking  as  collateral  security  the  assign- 
ment of  a  policy  of  insurance  for  ten  thousand 
dollars,  underwritten  by  the  American  Insurance 
Company,  on  merchandise,  the  same  having  been 
purchased  with  the  money  advanced  by  Wiggin. 
The  ship  containing  the  merchandise  was  lost  at 
sea.  Barrett  &  Brown  also  obtained  from  the 
same  company  a  loan  of  seven  thousand  dollars, 
on  bottomry  on  the  ship  Tim,  wherein  Dorr  was 
the  surety.  The  Tim  performed  her  voyage  in 
safety,  but  Barrett  &  Brown  had.  in  the  mean 
time,  failed.  The  American  Insurance  Com- 
pany took  possession  of  the  ship,  sold  her,  and 
applied  the  proceeds,  as  far  as  they  went,  to.  the 
repayment  of  the  seven  thousand  dollars.  They 
did  not  proceed  against  Dorr,  the  surety,  but  on 
his  promise  to  indemnify  them,  retained  from 
the  loss  on  the  policy  on  the  merchandise,  as 
much  as  would  pay  them  about  two  thousand 
eight  hundred  and  twenty-six  dollars.  Held,  that 
Wiggin  was  entitled  to  the  whole  sum  of  ten 
thousand  dollars,  insured  on  the  merchandise, 
for  his  advances  made,  without  deducting  any 
claims  against  Barrett  &  Brown,  his  money  hav- 
ing been  loaned  on  this  specific  security j  that 
he  has  a  prior  and  superior  equity  to  Dorr,  and 
that  he  has  a  right  to  be  substituted  in  equity 
to  the  claim  on  the  bottomry  bond  against  Dorr, 
to  the  amount  of  the  sum  obtained  bv  them. 
Ibid.  ^ 

356.  A  surety  has  a  right  to  the  protection  of 
a  court  of  equity;  also,  sub  modo,  to  the  benefit 
of  all  the  security  the  creditor  has.     Ibid. 

357.  Ahhough  courts  of  equity  may  grant 


relief  against  the  defective  execution  of  a  power 
created  by  a  party,  yet  they  cannot  afford  relief 
against  the  defective  e.vecution  of  a  power  cre- 
ated by  law.  Nor  can  they  dispense  with  all 
the  necessary  formalities  ;  yet  there  may  be  ex- 
ceptions to  this  rule.  Bright  v.  Boyd.  1  Storv", 
C.C.R.  478.  .'  ^' 

358.  Rehearings  in  equity  are  not  matters  of 
right,  but  rest  in  the  sound  discretion  of  the 
court.     Dainel  v.  Blitchell,  1  Story,  C.  C.  R.  198. 

359.  Where  a  rehearing  is  applied  for  on  the 
ground  of  newly  discovered  evidence,  the  appli- 
cation is  mainly  governed  by  the  same  consi- 
derations as  apply  to  cases  where  leave  is  asked 
to  file  a  supplemental  bill,  after  the  publication 
of  the  testimony  taken  in  the  cause,  and  before 
the  hearing,  in  order  to  bring  newly  discovered 
testimony  before  the  court;  or  where  leave  is 
asked,  after  a  decree,  to  file  a  bill  of  review  on 
the  ground  of  the  like  evidence.     Ibid. 

360.  Where  a  bill  in  equity  was  brought  by 
an  administrator  de  bonis  non  for  an  account  of 
the  intestate's  estate,  after  the  elapse  of  twenty 
or  twent3--five  years,  and  the  defendant  pleaded 
the  statute  of  limitations,  and  filed  a  general  an- 
swer to  the  whole  bill ;  it  was  held  that  the  plea 
should  in  itself  contain  averments,  negativing 
such  .special  matters  stated  in  the  bill  as  would, 
if  true,  avoid  the  operation  of  the  statute,  and 
that  it  was  not  sufficient  that  such  matters  were 
negatived  in  the  answer.  Stearns  v.  Pasc,  1  Story. 
C.  C.  R.  204. 

361.  Where  a  bill  in  equity  is  brought  after  a 
great  lapse  of  time,  it  is  incumbent  on  the  plain- 
tiff to  state  the  reasons  why  it  was  not  brought 
before,  in  order  to  repel  the  imputation  of  laches 
or  improper  delay;  and  if  fraud,  mistake,  &c., 
are  charged,  distinct  and  definite  averments 
should  be  made  in  regard  to  the  time,  occasion, 
and  subject-matter  of  such  mistakes.     Ibid. 

362.  A  court  of  equity  will  decline  to  inter- 
fere, in  adversam.  to  change  real  estate  by  a 
sale  into  personal  estate,  without  imposing  con- 
ditions by  which  the  proceeds  shall  retain 
throughout  the  character  of  the  original  fund  ; 
yet  it  would  be  different  if  there  had  been  a 
voluntary  sale  by  the  parties.  Foster  v.  HiUiard. 
1  Story,  C.  C.  R.  77. 

363.  A  bill  in  equity  will  be  sustained  to  set 
aside  a  judgment  upon  a  policy  of  insurance, 
upon  the  ground  of  such  newly  discovered  evi- 
dence of  fraud  and  felony  on  the  part  of  the 
original  plaintiff,  as  would,  if  pleaded,  have  been 
a  perfect  defence  to  a  previous  action,  especially 
if  the  felony  had  been  committed  by  a  British 
subject  in  a  British  vessel  on  British  waters ; 
for  the  offence  is  not  in  this  country  punished  by 
the  criminal  law.  Ocean  Ins.  Camp.  v.  Field,  2 
Story,  C.  C.  R.  59. 

364.  A  bill  in  equity,  though  it  charge  a  felony, 
may  be  sustained  by  proof;  but  the  defendant 
is  not  bound  to  make  a  discovery  thereof.    Ibid. 

365.  Although  a  court  of  equity  will  not  ordi- 
narily grant  relief  incases  after  trial,  when  mere 
cumulative  evidence  of  fraud  or  of  any  other 
fact  is  discovered,  yet  it  will,  whenever  the  de- 
fence was  originally  imperfectly  made  out,  from 
want  of  distinct  proof,  which  is  afterwards  dis- 
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covered,  although  there  were  circumstances  of 
suspicion.     Ibid. 

366.  In  suits  in  equity,  the  proofs,  to  be  admis- 
sible, must  be  to  some  allegations  of  facts 
charged  in  the  bill  or  answer,  and  thus  put  in 
issue  by  the  parties.  Langdon  v.  Goddard,  2 
Story,  C.  C.  R.  267. 

367.  The  equity  jurisdiction  and  equity  juris- 
prudence administered  in  the  courts  of  the 
United  States  are  coincident  and  coextensive  with 
those  of  the  courts  of  chancery  in  England,  and 
are  not  regulated  by  the  municipal  jurisdiction 
cf  the  state  in  which  the  court  sits.  Fletcher  v. 
Morey,  2  Story,  C.  C.  R.  553. 

368.  In  matters  of  account,  courts  of  equity 
possess  a  concurrent  jurisdiction  with  courts  of 
law.  In  most  if  not  in  all  cases  where  the  case 
is  one  wherein  a  court  of  law  could  not  afford  an 
adequate  redress,  it  is  proper  for  the  interposition 
of  a  court  of  equity.  Mitchell  v.  Great  Works 
3Iilling  and  Manufacturing  Company^  2  Story,  C. 
C.  R.  648. 

369.  A  verdict  upon  an  issue  ordered  by  a 
court  of  equity  is  not  final  upon  the  facts  it  finds, 
nor  binding  on  the  judgment  of  the  court,  unless 
it  is  sanctioned  and  adopted  by  the  court  upon 
the  subsequent  hearing  on  the  merits.  Allen  v. 
Blunt,  3  Story,  C.  C.  R.  742. 

370.  The  court  may,  for  the  purpose  of  avoid- 
ing unnecessary  delay,  entertain  a  motion  to 
amend  a  bill  in  equity,  at  the  same  time  that 
exceptions  thereto  are  filed,  and  may  require  the 
defendant  to  answer  the  amended  bill  and  the 
exceptions  also.  Kitteredse  v.  Clairmont  Bank, 
3  Story,  C.  C.  R.  59. 

371.  Where,  in  answer  to  a  bill  in  equity,  it 
was  set  forth  that  the  plaintiff  was  a  bankrupt, 
and  as  his  assignee  was  not  made  a  party  to  the 
bill,  the  plahitifT  was  not  entitled  to  relief;  it 
was  held,  that  the  objection  of  bankruptcy  should 
have  been  taken  in  limine  by  way  of  plea,  and 
could  not  be  insisted  on  to  avoid  exceptions 
taken  by  the  plaintiff  to  the  answer.     Ibid. 

372.  The  circuit  court  possesses  full  jurisdic- 
lioa  in  equity  in  all  cases  of  fraud,  including 
trauds  in  obtaining  judgments  anil  decrees  in 
other  courts,  except  fraud  in  obtaining  a  will  of 
real  or  personal  estate  ;  and  has  concurrent  ju- 
risdiction with  the  state  courts  in  all  such  cases. 
Goidd  v.  Gould,  3  Story's  C.  C.  R.  576. 

373.  A  court  of  equity  will  never  entertain  a 
bill  for  relief,  even  in  ca.ses  of  asserted  fraud, 
when  the  plaintiff  has  been  guilty  of  gross 
laches,  or  unreasonable  delay.     Ibid. 

374.  To  found  a  claim  for  relief  in  equity,  it 
is  not  sL^^cient  for  the  plaintiff  to  establis'h  a 
suspicion  of  bad  faiih.  but  la;  must  establish  it 
beyond  reasonable  doubt.     Ibid. 

375.  Lapse  of  lime  is  a  sullicient  bar  to  a  bill 
in  equity,  to  rescind  a' sale  on  the  ground  of 
fraud,  when  the  plaintiff  might  have  acquainted 
himself  at  the  time  of  the  sale  with  the  facts  ; 
and,  especially,  if  the  circumstances  be  greatly 
changed,  or  the  evidence  be  lost  or  obscured. 
Veazie  v.  William.'i,  3  Story's  C.  C.  R.  6  J  2. 

376.  Where,  in  answer  to  a  bill  in  equity,  an 
allegation  was  made,  impeachin;^  the  bona  fides 
and  validity  of  a  codicil  to  a  will,  which  had 


been  already  proved  and  allowed  by  a  court 
having  competent  and  exclusive  jurisdiction  over 
the  probate  thereof,  it  was  ordereil  that  the  alle- 
gation be  expunged,  as  being  impertinent  and 
immaterial.  Langdon  v.  Goddard,  3  Story's  C. 
C.  R.  1. 

2.  Jurisdiction. 

377.  The  mere  fact,  that  a  case  is  in  conform- 
ity with  the  principles  of  natural  equity  and  jus- 
tice, is  not  sufficient  to  bring  it  within  the  juris- 
diction of  a  court  of  equity.  There  are  many 
principles  of  natural  equity  and  justice,  which 
are  not  attempted  to  be  enforced  therein.  Howe 
v.  Sheppard,  2  Sumner's  C.  C.  R.  409. 

378.  In  Kentucky,  it  is  a  good  ground  of  equi- 
table jurisdiction,  that  the  defendant  has  ob- 
tained a  prior  patent  for  land,  to  which  the  com- 
plainant had  the  belter  right,  under  the  statute 
respecting  lands;  and  in  exercising  that  juris- 
diction, the  court  will  decide  in  conformity  with 
the  settled  principles  of  a  court  of  chancery. 
Bodlcy  et  al.  v.  Taylor,  5  Cranch,  191;  2  Cond. 
Rep.  227. 

379.  Where  the  only  ground  of  equitable  juris- 
diction is  the  discovery  of  facts  solely  within  the 
knowledge  of  the  defendant,  and  the  defendant, 
by  his  answer,  discloses  no  such  facts,  and  the 
plaintiff  supports  his  claim  by  evidence  in  his 
own  possession,  unaided  by  the  confessions  of 
the  defendant,  the  plaintiff  should  be  dismissed 
from  the  court  of  chancery,  and  permitted  to 
assert  his  rights  in  a  court  of  law.  Russell  v. 
Clarke's  ExWs.,  7  Cranch,  69;  2  Cond.  Rep.  417. 

380.  Upon  an  action  on  a  valued  policy,  if  a 
misrepresentation  of  the  age  and  tonnage  of  the 
vessel,  whereby  the  underwriters  were  induced 
to  agree  to  a  high  valuation,  be  a  defence,  it  is  at 
law  and  not  in  equity.  Marine  Ins.  Co.  of  Alex- 
andria \.  Hodgson,  7  Cranch,  332;  2  Cond.  Rep. 
516. 

381.  There  may  be  cases  in  which  relief  ought 
to  be  extended  to  a  person  who  might  have 
defended,  but  has  omitted  to  defend  himself  at 
law,  but  such  cases  do  not  frequently  occur. 
The  equity  of  the  applicant  must  be  free  from 
doubt.    Ibid. 

382.  Any  fact  which  clearly  proves  it  to  be 
against  conscience  to  execute  a  judgment,  and 
of  which  the  injured  party  could  not  avail  him- 
self in  a  court  of  law,  or  of  which  he  could  have 
availed  himself  at  law,  but  was  prevented  by 
fraud  or  accident,  unmixed  with  any  fault  or  ne- 
gligence in  himself  or  his  agents,  will  justify  an 
application  to  a  court  of  chancery.    Ibid. 

383.  If  an  equitable  title  be  merged  in  a  grant, 
the  paity  has  no  relief  in  e;quity,  although  the 
grant  be  void,  as  being  contrary  to  law.  Preston 
V.  Tremble,  7  Cranch,'354  ;  2  Cond.  Rep.  528. 

384.  Courts  of  chancery  have  concurrent  juris- 
diction with  courts  of  law,  in  cases  of  dower, 
especially  where  partition,  discovery,  or  account 
is  prayed  ;  and  in  cases  of  sale,  where  the  par- 
lies are  willing  that  a  sum  in  gross  should  be 
given  in  lieu  of  dower.  Herbert  ct  al.  v.  Wren 
and  Wife  et  al.,  7  Cranch.  370 ;  2  Cond.  Rep.  534. 

385.  The  equity  jurisdiction  of  the  courts  of 
the  United  States  is  independent  of  the  local  law 
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of  any  state,  and  is  the  same  in  nature  and  ex- 
tent, as  the  equity  jurisdiction  of  England,  from 
\vhich  it  is  derived.  Therefore,  it  is  no  objec- 
tion to  this  jurisdiction,  that  there  is  a  remedy 
under  the  local  law.  Gordon  v.  Hobart,  2  Sum- 
ner's C.  C.  R.  401. 

386.  The  circuit  court  has  jurisdiction  on  a 
bill  in  equity  filed  by  the  United  States  against 
the  debtor  of  their  debtor,  they  claiming  a  priority 
under  the  act  of  1799,  ch.  128,  sec.  65,  notwith- 
standing the  local  law  of  the  state  where  the 
suit  is  brought,  allows  a  creditor  to  proceed 
against  the  debtor  of  his  debtor,  by  a  peculiar 
process  at  law.  United  States  v.  Rowland  et  al, 
4  Wheat.  108  ;  4  Cond.  Rep.  404. 

387.  The  circuit  courts  of  the  Union  have 
chancery  jurisdiction  in  every  state ;  they  have 
the  same  chancery  powers  and  the  same  rules 
of  decision  in  all  the  states.    Ibid. 

388.  In  all  cases  of  concurrent  jurisdiction, 
the  court  which  first  has  possession  of  the  sub- 
ject, must  determine  it  conclusively.  Snnth  v. 
3I'Iver,  9  Wheat.  532;  5  Cond.  Rep.  662. 

389.  Although  courts  of  equity  have  concur- 
rent jurisdiction  with  courts  of  law  in  all  mat- 
ters of  fraud,  yet,  where  the  cause  has  already 
been  tried  and  determined  by  a  court  of  law.  a 
court  of  equity  cannot  take  cognisance  of  it, 
imless  there  be  the  addition  of  some  equitable 
circumstance  to  give  jurisdiction.    Ibid. 

390.  In  such  a  case,  some  defect  of  testimony, 
or  other  disability,  which  a  court  of  law  cannot 
remove,  must  be  shown,  as  a  ground  for  resort- 
ing to  a  court  of  equity.    Ibid. 

391.  It  is  an  admitted  principle,  that  a  court 
of  law  has  concurrent  jurisdiction  with  a  court 
of  chancery,  in  cases  of  fraud.  But,  when  mat- 
ters alleged  to  be  fraudulent  are  investigated  in 
a  court  of  law,  it  is  the  province  of  a  jury  to  find 
the  facts,  and  determine  their  character.  Gregg 
V.  The  Lessee  of  Saijre  and  Wife,  8  Peters,  244. 

392.  The  courts  of  the  United  States  have 
equity  jurisdiction  to  rescind  a  contract  on  the 
ground  of  fraud,  after  one  of  the  parties  to  it 
has  been  proceeded  against  on  the  law  side  of 
the  court,  and  a  judgment  has  been  obtained 
against  him  for  a  part  of  the  money  stipulated 
to  be  paid  by  the  contract.  Boyce's  Exhs.  v. 
Grundy,  3  Peters,  210. 

393.  It  is  not  enough  that  there  is  a  remedy 
at  law;  it  must  be  plain  and  adequate,  or,  in 
other  words,  as  practical  and  as  efficient  to  the 
ends  of  justice,  and  its  prompt  administration, 
as  the  remedy  in  equity.    Ibid. 

394.  In  order  to  give  jurisdiction  to  the  courts 
of  the  United  States,  the  citizenship  of  the  party 
must  be  founded  on  a  change  of  domicil,  and 
permanent  residence  in  the  state  to  which  he 
may  have  removed  from  another  state.  Mere 
residence  is  prima  facie  evidence  of  such  change, 
although,  where  it  is  explained,  and  shown  to 
have  been  for  temporary  purposes,  the  presump- 
tion is  destroyed.  The  intention  is  to  be  col- 
lected from  facts,  and  not  from  the  declarations 
of  the  pafty.  Lessee  of  Butler  v.  Farnsworth,  4 
Wash.  C.C.R.  101. 

395.  A  court  of  equity  has  jurisdiction  in  a 
Buit  brought  by  the  trustee  against  the  cestui 


que  trusts,  to  direct  an  issue  devisavit  vel  non, 
and  to  decree  possession  of  the  land  to  the  trus- 
tee, to  enable  him  to  execute  the  trusts.  Ham- 
son  ayui  others  v.  Rowan  and  Wife,  4  Wash.  C. 
C.R.  202. 

396.  If  a  state  law  shall  declare  that  to  be 
a  legal  title,  which,  without  such  declaration, 
would  be  considered  only  an  equitable  one,  the 
federal  courts  may  afford  a  common  law  remedy 
to  enforce  it,  but  without  excluding  the  equi- 
table jurisdiction  of  the  court  in  a  case  proper 
for  it.  31ayor  v.  FoUcrod,  4  Wash.  C.  C.  R.  349. 

397.  It  is  not  sufficient  to  oust  the  jurisdiction 
of  the  equity  side  of  the  court,  that  the  plaintiff 
has  a  remedy  on  the  common  law  side,  unless 
it  appear  that  such  remedy  be  adequate  and 
complete  to  the  object  of  the  suit.    Ibid. 

398.  A  bill  on  the  equity  side  of  the  court, 
^vas  filed  by  all  the  parties  to  a  release  of  the 
defendants,  except  one  who  was  a  citizen  of 
Pennsylvania.  The  complainants  in  the  bill 
were  all  chizens  of  another  state.  To  this  bdl 
there  was  a  plea  to  the  jurisdiction  of  the  court, 
alleging  the  want  of  jurisdiction,  because  one 
creditor  was  not  joined  in  the  bill.  Held,  that 
the  court  had  jurisdiction  of  the  case.  Joy  et  al. 
V.  Wirtz,  1  Wash.  C.  C.  R.  417. 

399.  If  the  jurisdiction  of  the  court  would  be 
ousted,  by  making  all  the  parties  concerned  in 
interest,  plaintiffs,  those  who  are  citizens  of  the 
same  stale  with  the  real  defendants,  may  refuse 
to  join  in  the  suit,  and  may  be  made  defendants. 
Wisner  et  al.  v.  Barnet  et  al,  4  Wash.  C.  C.  R. 

631.  ,  .  ,     , 

400.  In  a  number  of  cases  in  which  the  courts 
of  common  law  and  courts  of  chancery  have 
concurrent  jurisdiction,  the  ground  of  equity 
jurisdiction  is  not  that  the  common  law  courts 
are  incompetent  to  afford  a  remedy,  but  that 
such  remedy  is  less  complete  than  the  court  of 
equity,  from  its  organization,  is  capable  of  afford- 
ino-.  Cases,  for  example,  of  fraud,  dower,  ac- 
count, and  partition,  are  clearly  cognisable  in 
common  law  courts;  and  yet  the  court  of  chan- 
cery has  always  exercised  a  concurrent  jurisdic- 
tion over  them.  Courts  of  law  have,  in  modern 
times,  with  great  propriety,  dispensed  with  the 
profert  of  a  lost  bond,  and  yet  the  original  juris- 
diction of  a  court  of  equity  to  grant  relief,  by 
establishing  the  instrument,  remains  unimpaired. 
It  is,  therefore,  perfectly  clear,  that  where  a  case 
is  otherwise  proper  for  the  jurisdiction  of  a  court 
of  equity,  it  is  no  objection  to  its  exercise,  that 
the  party  may  have  a  remedy  at  law :  on  the 
other  hand,  the  court  do  not  mean  to  lay  it  down, 
that  the  mere  circumstance  that  a  more  complete 
remedy  can  be  afforded  in  the  former  than  the 
latter  case,  is  of  itself  a  ground  of  jurisdiction. 
The  inquiry  must  be,  whether  the  case  is  within 
any  of  the  general  branches  of  equity  jurisdic- 
tion, as  claimed  and  exercised  by  a  court  ot 
chancery.  Harrison  et  al.  v.  Rowan,  4  Wash. 
C.  C.  R.  205. 

401  The  courts  of  the  United  States,  as  courts 
of  equity,  possess  jurisdiction  to  maintain  suits 
in  favour  of  legatees  and  distributees,  for  their 
portions  of  the  estate  of  the  deceased,  no  w,  h- 
standing  there  may  be,  by  the  local  juri=pru- 
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dence,  a  remedy  at  law  on  the  administration 
bond,  in  favour  of  the  party.  This  class  of  cases 
is  of  concurrent,  and  not  of  exclusive  jurisdic- 
tion.    Pratt  v.Northam.  5  Mason's  C.  C.  R.  95. 

402.  A  bill  for  a  discovery  of  assets  lies  in 
equity,  notwithstanding  a  remedy  at  law.    Ibid. 

403.  In  cases  of  concurrent  jurisdiction,  such 
as  accounts,  bailments,  &c.,  courts  of  equity 
construe  the  statute  of  limitations  as  courts  of 
law  do,  and  create  no  other  exceptions  than  those 
created  by  the  statute.  Courts  of  equity,  in  such 
cases,  act  in  obedience  to  the  law,  and  not 
merely  in  analogy  to  the  law.  Sherwood  v. 
Sutton.  5  Mason's  C.  C.  R.  142. 

404.  The  circuit  court,  notwithstanding  the 
restrictive  clause  in  the  judiciary  act  of  1789, 
eh.  20,  sec.  11,  has  jurisdiction  in  a  suit  in  equity, 
brought  by  a  judgment  creditor  against  his 
debtor,  and  others,  (they  being  citizens  of  other 
states,)  to  set  aside  conveyances  made  in  fraud 
of  creditors;  although  the  ground  of  the  judg- 
ment was  a  negotiable  chose  in  action,  on  which, 
before  judgment,  a  suit  could  not  have  been 
maintained  in  such  court.  Bean  v.  Smith,  2  Ma- 
son's C.  C.  R.  252. 

405.  The  terms  '-cases  in  law,  equity,  and  of 
admiralty  jurisdiction,"  are  used  in  the  constitu- 
tion, the  judiciary,  and  process  acts,  according 
to  the  jurisprudence  of  England  ;  defining  them, 
in  contradistinction  to  each  other,  by  the  rules 
and  principles  of  the  common  law,  as  adopted 
and  in  force  in  the  several  states  at  the  revolu- 
tion, or  the  adoption  of  the  constitution,  and  pass- 
age of  the  acts  of  congress  of  1798.  Baker  v. 
Biddle,  1  Baldwin's  C.  C.  R.  403,  411.  Bains  v. 
The  Schooner  Catharine,  1  Baldwin's  C.  C.  R.  550, 
554,  557,  565. 

406.  The  term  "suit?  at  common  law,"  in  the 
seventh  amendment,  has  the  same  meaning  as 
the  term  "  cases  in  law,"  in  the  third  article  of 
the  constitution.     Ibid. 

407.  If  a  case  is  cognisable  at  common  law, 
the  defendant  has  a  right  of  trial  by  a  jury,  and 
a  suit  upon  it  cannot  be  sustained  in  equity. 
Baker  v.  Biddle,  1  Baldwin's  C.  C.  R.  405. 

408.  If  a  case  is  only  cognisable  in  equity,  the 
defendant  has  the  right  to  answer  on  oath,  and 
have  the  benefit  of  it  as  evidence  in  his  favour : 
he  cannot,  therefore,  be  sued  at  law  in  such 
case.     Ibid. 

409.  The  admiralty  jurisdiction  of  the  district 
court  being  exclusive,  cannot  be  extended  to 
cases  in  law  or  equity  cognisable  by  the  circuit 
court  and  state  courts,  under  the  eleventh  section 
of  the  judiciary  act.  Bains  v.  The  Schooner 
Catharm,  1  Baldwin's  C.  C.  R.  557. 

410.  Nor  to  cases  in  which  prohibitions  had 
been  granteil  by  courts  of  common  law  in  Eng- 
land, or  in  which  the  supreme  court  are  author- 
ized to  grant  prohibitions  by  the  thirteenth  sec- 
tion of  the  judiciary  act.     Ibid. 

411.  The  circuit  courts  of  the  Union  have 
chancery  jurisdiction  in  every  state;  they  have 
the  same  chancery  powers,  and  the  .same  rules 
of  decision  in  all  the  states.  United  States  v. 
Hoivland  et  al,  4  Wheat.  108  ;  4  Cond.  Rep.  404. 

412.  But  where  the  question  changes  its  cha- 
racter, where  the  defendant  is  liable  to  com- 


plaint, either  in  consequence  of  contract  or  as 
trustee,  or  as  the  holder  of  a  legal  title,  acquired 
by  any  species  of  mala  fides  practised  on  the 
plaintiff,  the  principles  of  equity  give  the  court 
jurisdiction  wherever  the  person  may  be  found  ; 
and  the  circumstance  that  a  question  of  thle 
may  be  involved  in  the  inquiry,  and  even  consti- 
tute the  essential  point  on  which  the  case  de- 
pends, will  not  arrest  that  jurisdiction.     Ibid. 

413.  Where  an  equity  cause  involves  a  naked 
question  of  title,  the  suit  is  local.  Massie  v. 
Watts,  6  Cranch,  148  ;  2  Cond.  Rep.  336. 

414.  In  cases  of  fraud,  trust,  or  contract,  the 
jurisdiction  of  a  court  of  chancery  is  sustainable 
wherever  the  person  may  be  found  ;  although 
lands,  not  within  the  jurisdiction  of  the  court, 
may  be  affected  by  the  decree.     Ibid. 

415.  The  circuit  court  of  the  United  Slates  is 
always  competent  to  award  costs  in  a  chancery 
suit  in  that  court;  and  in  case  the  cause  has 
been  sent  back  from  the  supreme  court  by  man- 
date, without  any  thing  being  said  respecting  the 
costs  below,  it  may,  without  further  mandate, 
award  costs,  and  issue  execution  therefor.  Riddle 
wMandcville  ct  ah,  5  Cranch,  86,  2  Cond.  Rep. 
307. 

416.  The  sixteenth  section  of  the  judiciary 
act  is  a  declaratory  act,  settling  the  law  as  to 
cases  of  equity  jurisdiction,  in  the  nature  of  a 
proviso,  limitation,  or  exception  to  its  exercise. 
Baker  v.  Biddlc,  I'Baldwin's  C.  C.  R.  403. 

417.  If  the  plaintiff  has  a  plain,  adequate,  and 
complete  remedy  at  law,  the  case  is  not  a  suit 
in  equity,  under  the  constitution,  or  the  judiciary 
act.     Ibid. 

418.  There  cannot  be  concurrent  jurisdiction 
at  law  and  in  equity,  where  the  right  and  remedy 
are  the  same;  but  equity  may  proceed  in  aid  of 
the  remedy  at  law,  by  incidental  or  auxiliary 
relief,  though  not  by  final  relief,  if  the  remedy 
at  law  is  complete.  Its  jurisdiction  is  special, 
limited;  and  defined;  not  as  in  England,  where 
it  depends  on  usage.     Ibid. 

419.  Though  the  rules  and  principles  estab- 
lished in  the  English  chancery  at  the  revolution 
are  adopted  in  the  federal  courts,  the  changes 
since  introduced  there  are  not  followed  here  ; 
especially  on  matters  of  jurisdiction,  as  to  which 
the  sixteenth  section  is  imperative.     Ibid.  409. 

420.  The  complainants  filed  their  bill  in  the 
circuit  court  of  Ohio,  praying  for  an  injunction  to 
a  judgment  in  an  ejectment,  and  for  a  convey- 
ance of  the  premises.  All  the  complainants 
were  residents  in  the  state  of  Ohio,  and  so  were 
the  defendants.  The  judgment  was  obtained  in 
the  circuit  court  by  G.,  a  citizen  of  Virginia,  and 
the  defendant  Clarke  holds  the  laiul  recovered 
under  the  will  of  G.,  in  trust.  Jurisdiction  may 
be  sustained,  so  far  as  to  stay  execution  at  law 
against  D.  He  is  the  representative  of  Graham, 
and  although  he  is  a  citizen  of  Ohio,  yet  this 
fact,  under  the  circumstances,  will  not  deprive 
the  supreme  court  of  an  equitable  control  over 
the  judgment.  But  beyond  this,  the  decree  of 
the  supreme  court  cannot  extend.  Dunn  v. 
Clarke,  8  Peters,  1. 

421.  Jurisdiction  exists  in  courts  of  equity 
over  trusts,  to  confirm  the  appointment  of  an 
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agent  made  by  a  majority  of  the  trustees,  or  to  I 
appoint  an  agent  of  the  trust  by  the  court.  Bar- 
ings V.  Willins  ^  Hare,  4  Wash.  C.  C.  R.  248. 

422.  The  equity  jurisdiction  of  the  courts  of 
the  United  States  is  independent  of  the  local 
law  of  any  state,  and  is  the  same  in  nature  and 
extent  as  the  equity  jurisdiction  of  England, 
from  which  it  is  derived.  Therefore,  it  is  no  ob- 
jection to  this  jurisdiction,  that  there  is  a  rernedy 
under  the  local  law.  Gordon  v.  Hobart,  2  Sum- 
ner's C.  C.  R.  401. 

423.  The  bill  did  not  state  in  what  State  the 
parol  agreement  for  the  co-partnership  was  ac- 
tually made,  although  it  might  have  been  taken 
from  alleeations  that  it  was  made  in  either  Mas- 
sachusett^s,  Maine,  or  New  Hampshire.  Semble  : 
That  this  v>ould  have  been  a  iatal  omission,  if 
presented  to  the  court.  Smith  v.  Burnham,  3 
Sumner's  C.  C.  R.  435. 

424.  Where  a  bill  in  equity  was  brought 
against  several  individuals,  averring  that  all  of 
them  were  citizens  of  Massachusetts,  and  two 
of  them  put  in  a  plea,  averring  that  their  co-de- 
fendant was  not  a  citizen  of  Massachusetts,  it 
was  held  that  the  right  to  contradict  this  aver- 
ment ill  the  bill,  in  this  respect,  and  thus  to  oust 
the  jurisdiction  of  the  court,  was  a  personal  pri- 
vilege of  that  co-defendant,  of  which  he  alone 
wa/entitied  to  avail  himself.  Harrison  v.  Uram, 
1  Story,  C.  C.  R.  64. 

425.  In  case  of  a  public  nuisance,  where  a  bill 
is  filed  by  a  private  person,  asking  for  relief  by 
way  of  prevention,  the  plaintiff  cannot  maintain 
a  stand  in  a  court  of  equity,  unless  he  avers 
antl  proves  some  special  injury.  City  of  Gcorge- 
totvn  v.  The  Alexandria  Canal  Co.,  12  Peters,  99. 

426.  The  jurisdiction  of  courts  of  chancery,  in 
cases  of  nuisance,  may  be  e.\ercised  in  those 
cases  in  which  there  is  imminent  danger  of  irre- 
parable mischief  before  the  tardiness  of  the  law 
could  reach  it.     Ibid. 

427.  In  equity,  as  in  law,  fraud  and  injury 
must  concur  to  furnish  ground  Tor  judicial  action. 
A  mere  fraudulent  intent,  unaccompanied  by 
any  injurious  act,  is  not  the  subject  of  judicial 
cognisance.  Fraud  ought  not  to  be  conceived  ; 
it  must  be  proved,  and  expressly  found.  Clarke 
ct  al.  V.  White,  12  Peters,  178. 

3.  Parties  to  Proceedings  in  Chancery. 

428.  An  objection  to  jurisdiction  for  the  want 
of  parties,  of  equity  in  the  bill,  or  there  being  a 
remedy  at  law,  need  not  be  made  by  demurrer 
or  plea,  or  in  the  answer;  it  may  be  made  at  the 
hearing'-,  or  on  appeal.  Baker  v.  Biddle,  1  Bald- 
win's C.  C.  R.  403. 

429.  The  lands  of  a  deceased  debtor  in  Geor- 
gia, are  liable  in  equity  for  the  payment  of  his 
debts,  without  making  the  heir  party  to  the  suit. 
Telfair  et  al,  E.rrs.,  v.  Stead's  Ex' rs.,  2  Cranch, 
407  ;  1  Cond.  Rep.  434. 

430.  The  want  of  proper  parties  is  not  a  good 
plea,  if  the  bill  suggests  that  such  parties  are 
out  of  the  jurisdiction  of  the  court.  Milligan, 
Adm?r.,  v.  Milledge,  3  Cranch,  220  ;  1  Cond.  Rep. 
503. 

431.  The  want  of  proper  parties  is  not  suffi- 
cient ground  for  dismissing  the  bill.     Ibid. 
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432.  In  a  proceeding  by  bill,  to  sell  lands  for 
the  payment  of  debts,  where  the  heir  is  the 
proper  party,  it  is  not  necessary  to  make  the 
executor  a  party.     Ibid. 

433.  In  equity,  a  final  decree  cannot  be  pro- 
nounced, until  all  parlies  in  interest  are  brought 
before  the  court.  Marshall  v.  Beverley,  5  Wheat. 
313;  4  Cond.  Rep.  660. 

434.  A  final  decree,  in  equity,  or  an  interlocu- 
tory decree,  which,  in  a  great  measure,  decides 
the  merits  of  the  cause,  cannot  be  pronounced 
until  all  the  parties  to  the  bill,  and  all  the  parties 
in  interest,  are  before  the  court.  Conn  v.  Pcnn, 
5  Wheat.  424;  4  Cond.  Rep.  716. 

435.  On  a  proceeding  in  chancery  against  the 
endorser  of  a  promissory  note,  the  defendant  has 
a  right  to  insist  that  the  other  endorsers  be  made 
parties.  Riddle  ^  Co.  v.  Mandcville  ct  (d.,  5 
Cranch,  322;  2  Cond.  Rep.  268. 

436.  The  supreme  court  will  not  make  a  final 
decree  upon  the  merits  of  the  case,  unless  all 
persons,  who  are  essentially  interested,  are  made 
parties  to  the  suit,  although  some  of  those  per- 
sons are  not  within  the  jurisdiction  of  the  court. 
Russell  v.  Clark's  Ex'rs.,  7  Cranch,  69 ;  2  Cond. 
Rep.  417. 

437.  Upon  a  bill  filed  by  the  United  States, 
proceeding  as  ordinary  creditors  against  the 
debtor  of  their  debtor  for  an  account,  &c.,  the 
original  debtor  to  the  United  States  ought  to  be 
made  a  party,  and  the  account  taken  between 
him  and  his  debtor.  U.  S.  v.  Hoidand  et  al,  4 
Wheat.  108;  4  Cond.  Rep.  404. 

438.  A  bill  may  be  dismissed,  where  the 
plaintiff,  when  called  upon  to  make  proper  par- 
ties, refuses,  or  is  guilty  of  unreasonable  delay 
in  doing  so  ;  but  this  must  be  done  on  demurrer, 
plea,  or  answer,  pointing  out  the  person  or  per- 
sons, who,  the  defendant  insists,  ought  to  be 
made  parties.    Grecnlcafx.  Queen,  1  Peters,  138. 

439.  Where  a  debtor  had  conveyed  to  a  trus- 
tee real  estate,  to  be  sold  for  the  benefit  of  cre- 
ditors, and  the  trustee  dying  before  the  convey- 
ance of  the  property  to  a  purchaser,  another 
trustee  was  appointed  by  the  court,  upon  the  ap- 
plication of  the  creditois,  to  execute  the  trust; 
in  a  proceeding,  relative  to  the  execution  of  the 
trust,  and  the  conveyance  of  the  estate,  it  is  ne- 
cessary that  the  heirs  at  law  of  the  first  trustee 
shall  be  parties  to  the  same,  as  the  legal  litle  to 
the  estate  did  not  pass  to  the  substituted  trustee, 
by  the  appointm.ent,  but  remained  in  the  legal 
heirs.    Ibid.  149. 

440.  Where,  in  a  bill  filed  for  discovery  and 
relief,  the  party  relied  upon  a  deed  said  to  have 
been  lost,  but  which  had  never  been  formally 
executed  to  convey  the  real  estate;  and  upon  a 
receipt  of  the  purchase-money,  binding  the  party 
to  convey  the  estate  ;  the  person  alleged  to  have 
executed  the  lost  deed,  and  who  gave  the  receipt, 
should  have  been  made  a  party  to  the  proceed- 
ing:  although  he  had,  subsequently,  by  a  legal 
and  formal  conveyance,  duly  executed,  con- 
veyed the  estate  to  others;  and  thus,  so  far  as 
he  could,  divested  himself  of  all  title  jn  the 
same.     Finlay  v.  Hinde  and  Wife,  1  Peters,  246. 

441.  Although  an  objection,  for  want  ot  pioper 
parties,  may  be  taken  at  the  hearing,  yet  the 
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objection  ought  not  to  prevail  when  taken  upon 
the  final  hearing  of  an  appeal,  except  in  very 
strong  cases-  and  where  the  court  perceives  a 
necessary  and  indispensable  party  is  wanting. 
The  Mechanics  Bank  of  Alexandria  v.  Setons,  1 
Peters,  306. 

442.  All  persons  materially  interested  in  the 
subject  of  a  suit  in  chancery,  ought  to  be  niade 
parties,  either  plaintiffs  or  defendants ;  but  this 
is  a  rule  established  for  the  convenient  adminis- 
tration of  justice,  and  is  more  or  less  within  the 
discretion  of  the  court;  and  it  should  be  restricted 
to  parties  whose  interests  are  in  issue,  and  are  to 
be  affected  by  the  decree.  The  relief  granted 
will  always  be  so  modified  as  not  to  affect  the 
interests  of  others.     Ibid.  306. 

443.  As  the  plaintiflTs  in  the  circuit  court 
claimed  under  a  conve)'ance  made  in  pursuance 
of  a  decree  of  a  couxt  of  competent  jurisdiction, 
the  bill  ought  not  to  have  been  dismissed  for 
want  of  parties.  The  circuit  court  ought  to 
have  given  leave  to  make  new  parties,  and  on 
their  failing  to  bring  the  proper  parties  before 
the  court,  the  dismission  should  have  been  with- 
out prejudice.     Hunt  v.  Wickliffe,  2  Peters,  215. 

444.  The  testatrix  directed  that  the  interest 
of  certain  funds  should  be  applied  -to  the  pro- 
per education"  of  certain  persons,  her  nephews, 
"  so  that  they  may  be  severally  fitted  and  accom- 
plished in  some  useful  trade;"  and  gave  to  each 
of  them  '•  who  should  live  to  finish  his  educa- 
tion, or  reach  the  age  of  twenty-one  years  of 
age,  one  hundred  pounds,  to  pet  him  up  in  his 
trade."  She  also  gave  the  whole  of  her  estates 
of  every  description,  to  be  equally  divided 
among  certain  persons,  who  should  be  living 
when  the  interest  applicable  to  the  education  of 
her  nephews  should  cease  to  be  required;  they 
being  some  of  the  persons  among  whom  the 
same  was  to  be  divided  :  and  she  directed  that 
so  long  as  any  one  of  the  three  nephews  who 
should  live,  had  not  finished  his  education,  or 
arrived  at  the  age  of  twenty-one  years,  the  divi- 
sion of  the  property  so  devised  and  given,  should 
be  deferred,  and  no  longer.  A  bill  was  filed,  by 
one  of  the  nephews  of  the  testatrix,  charging 
that  the  executors  had  not  paid  the  several  sums 
of  money  bequeathed  to  him.  and  praying  that 
they  may  be  decreed  to  pay  the  same.  No  other 
persons  were  made  parties  to  the  proceeding  but 
lh«  executors;  and  after  a  report  of  the  master, 
the  cause  came  on  to  a  hearing,  and  the  circuit 
court  dismissed  the  bill  for  want  of  proper  par- 
ties. The  defendants,  on  an  appeal  to  the  su- 
preme court,  insisted  that  not  only  the  two  ne- 
phews, jj'hose  education  was  provided  for  by  the 
testatrix,  should  have  been  made  partie.5,  but 
also  all  th(!  residuary  legatees.  The  court  held: 
So  far  as  ilie  bill  .sought  to  obtain  such  a  portion 
of  the  fund  as  was,  by  a  fair  construction  of  the 
will,  applicable  to  the  education  of  the  nephews 
of  the  testatrix,  they  alone  were  requirecl  to  be 
parties;  and  the  court  reversed  the  decree  of  the 
circuit  court  which  tlismissed  the  bill,  for  the 
purpose  of  enabling  the  complainant  to  make 
the  other  two  nephews  of  the  testatrix  parties. 
Dandridjxe  v.  Washington,  2  Peters,  377. 

445.  The  supreme  court  did  not  consider  it 


necessary  to  make  the  residuary  legatees  parties, 
in  a  proceeding  the  sole  object  of  which  was  to 
ascertain  and  distribute  among  the  nephews  of 
the  testatrix,  the  amount  to  which  they  were 
entitled,  for  the  expenses  of  education.  The 
court  said  : — The  residuary  legatees  have  un- 
doubtedly an  interest  in  reducing  every  demand 
on  the  estate.  Whatever  remains,  sinks  into 
the  residuum;  and  that  residuum  is  diminished 
as  well  by  the  claims  of  creditors  and  specific 
legatees,  as  by  this.  In  all  such  cases  the  exe- 
cutors represent  the  residuary  legatees,  and 
guard  their  interests.  It  is  a  part  of  that  duty 
which  requires  them  to  protect  the  interests  of 
the  estate.  In  such  suits,  the  residuary  legatees 
are  never  made  parties.  To  require  it,  would 
be  an  intolerable  burden  on  those  who  have 
claims  on  an  estate  in  the  hands  of  executors. 
Ibid. 

446.  Where  a  bill  was  filed  against  the  stock- 
holders of  a  voluntary  association,  for  the  pur- 
poses of  banking;  and  the  process  was  returned, 
•'  served"  upon  some  of  the  parties  named  in  the 
bill,  and  as  to  others,  who  were  not  within  the 
reach  of  the  process,  "  not  found  ;"  the  supreme 
court  stated,  that  it  was  not  meant  to  say,  that 
in  cases  of  this  nature  it  is  necessary  to  bring  all 
the  stockholders  before  the  court,  before  any  de- 
cree can  be  made.  It  is  well  known  that  there 
are  cases  in  which  a  court  of  equity  dispenses 
with  such  a  proceeding,  when  the  parties  are 
very  numerous  and  unknown  ;  and  the  adoption 
of  the  rule  would  evidently  impede,  if  not  de- 
feat the  purposes  of  justice.  Mandcville  et  al.  v. 
Riggs,  2  Peters,  487. 

447.  Upon  the  death  of  some  of  the  parties  to 
the  bill  who  had  been  served  with  process,  the 
bill  ought  to  have  been  revived  against  their 
personal  representatives,  if  they  could  be  brought 
before  the  court ;  unless  some  good  reason,  such 
as  absolute  insolvency,  could  be  assigned  to  jus- 
tify the  decision.     Ibid. 

448.  One  of  the  great  principles  upon  which 
courts  of  equity  generally  require  all  persons, 
who  are  known  and  within  the  reach  of  its  juris- 
diction, to  be  made  parties,  is  to  prevent  further 
litigation,  and  to  take  away  multiplicity  of  suits. 
There  are  exceptions,  it  is  true,  to  the  rule;  but 
they  are  founded  upon  special  considerations. 
Ibid. 

449.  No  instances  are  known  where  a  joint 
liability  has  been  asserted  before  a  court  of  chan- 
cery, on  which  the  decree  has  not  been  made 
against  all  the  parties  before  it,  who  did  not 
establish  some  personal  discharge.     Ibid.  488. 

450.  Where  a  bill  was  filed  to  compel  the 
execution  of  securities  for  money  loaned,  which 
securities,  it  was  alleged  in  the  bill,  were  pro- 
mised to  be  given  upon  particular  real  estate 
purchased  by  the  money  loaned,  and  the  com- 
plainants had  omitted  to  make  the  prior  mort- 
gagees of  the  premises  on  which  the  securities 
were  required  to  be  given,  parties  to  the  bill ; 
the  supreme  court  said  : — It  has  been  urged  in 
reply  to  these  grounds  of  reversal  for  want  of 
parties,  or  for  want  of  due  maturation  for  a  final 
hearing,  that  nothing  is  ordered  to  be  mortgaged 
or  sold  besides  the  interest  of  the  party  who  is 
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ordered  to  execute  the  mortgage,  or  whose  in- 
terest is  to  be  sold,  whatever  that  may  be.  But 
this  we  conceivo  to  be  an  insutficient  answer. 
It  is  not  enough  that  a  court  of  equity  causes  no- 
thing but  the  interest  of  the  proper  party  to 
change  owners.  Its  decree  should  termniate, 
and  not  instigate  litigation.  Its  sales  should 
tempt  men  to  sober  investment,  and  not  to  wild 
speculation.  Its  process  should  act  upon  known 
and  definite  interests,  and  not  upon  such  as  ad- 
mit of  no  medium  of  estimation.  It  has  means 
of  reducino-  every  right  to  certainty  and  preci- 
sion ;  and  Is,  therefore,  bound  to  employ  those 
means  in  the  exercise  of  its  jurisdiction.  Cald- 
well V.  I'asgart  et  al,  4  Peters,  190. 

451.  The  general  rule  is,  that  however  nurne- 
rous  the  persons  interested  in  the  subject  of  a 
suit,  they  must  all  be  made  parties,  plaintiff  or 
defendant,  in  order  that  a  complete  decree  may 
be  made  ;  it  being  the  constant  aim  of  a  court  of 
equity  to  do  complete  justice,  by  embracing  the 
whole  subject;  deciding  upon  and  settling  the 
rights  of  all  persons  interested  in  the  subject  of 
the  suits  ;  to  make  the  performance  of  the  order 
perfectly  safe  to  those  who  have  to  obey  it,  and 
to  prevent  future  litigation.     Ibid. 

452.  The  principle  has  been  well  established, 
and  generally  sanctioned  in  courts  of  equity, 
that,  by  analooy,  the  statute  of  limitations  is  a 
bar  to  an  equitlible  right,  when  at  law  it  would 
have  operated  against  a  grant.  3Itllcr  v.  M-ln- 
tyre,  6  Peters,  61. 

453.  A  bill  was  filed  in  the  circuit  court  ot 
Ohio,   claiming   a   conveyance   of    certain   real 
estate  in  Cincinnati  from  the  defendants;  and 
after  a  decree  in  favour  of  the  complainants,  and 
an  appeal  to  the  supreme  court,  the  decree  of 
the  circuit  court  was  reversed,  because  a  certain 
Abraham  Garrison,  through  whom  one  of  the  de- 
fendants claimed  to  have  derived  title,  had  not 
been  made  a  party  to  the  proceedings,  and  who 
was.  at  the  time  of  the  institution  ot  the  same, 
a  citizen  of  the  state  of  Illinois,  although  the  fact 
of  such  citizenship  did  not  then  appear  on  the 
record.     Afterwards,  a   supplemental   bill   was 
filed  in  the  circuit  court,  and  Abraham  Garrison 
appeared  and  answered,  and  disclaimed  all  in- 
terest in  the  case  :  whereupon  the  circuit  court, 
with  the  consent  of  the  complainants,  dismissed 
the  bill  as  to  him.     By  the  supreme  court :— If 
the  defendants  have   distinct  interests,  so  that 
substantial  justice  can  be  done  by  decreeing  for 
or  against  one  or  more  of  them,  over  whom  the 
court  has  jurisdiction,  without  affecting  the  in- 
terests of  others,  its  jurisdiction  may  be  exer- 
cised as  to  them.     If,  when  the  cause  came  on 
in  the  circuit  court  for  hearing,  Abraham  Garrison 
had  still  been  a  defendant,  a  decree  might  then 
have  been  pronounced  for  or  against  the  other 
defendants;  and  the  bill  have  been  dismissed  as 
to  him,  if  such   decree   could  have  been  pro- 
nounced as  to  them,  vi^ithout   affecting  his  in- 
terests.   No  principle  of  law  is  perceived,  which 
opposes  this  course.    The  incapacity  of  the  court 
to  exercise  jurisdiction  over  Abraham  Garrison, 
could  not  affect  their  jurisdiction  over  other  de- 
fendants, whose   interests  were  not   connected 
with  his  J  and  from  whom  he  was  separated,  by 


dismissing  the  bill  as  to  him.     Valtkr  v.Hinde, 
7  Peters   252. 

454.  T.  Boon,  a  citizen  and  resident  of  Penn- 
sylvania, filed  a  bill  in  the  circuit  court  of  Ken- 
tucky, against  W.  Chiles   and   others,  praying 
that  the  defendant,  and  such  others  of  the  de- 
fendants as  may  hold  the  legal  title  to  certain 
lands,  may  be  decreed  to  convey  them  to  him, 
and   for   general  relief.     The    bill   stated,   that 
Reuben  Searcy,  being  entitled  to  one  moiety  of 
a  settlement  and  pre-emption  right  of  fourteen 
hundred  acres  of  land,  located  in  Licking,  sold 
the  same  to  William  Hay,  in  September,  1781, 
and   executed   a   bond   for   a   conveyance.     In 
December  following.  Hay  assigned  this  bond  to 
George  Boon,  who,  in  April,  1783,  assigned  it  to 
the  plaintiff.     Hay,  while  he  held  the  bond,  ob- 
tained an  assignment  of  the  plat  and  certificate 
of  survey,  which  he  caused  to  be  registered: 
and  the  patent  was  issued  in  his  name  in  1785. 
In  1802,  the  plaintiff  made  a  conditional  sale  of 
this  land  to  Hezekiah  Boon ;  but  the  conditions 
were  not  complied  with,  and  the  contract  was 
considered  by  both  parties  as  a  nullity.     The 
bill  stated  that  William  Chiles,  Hezekiah  Boon, 
and  George  Boon,  fraudulently  uniting  the  plain- 
tiff's nanie  with  their  own,  without  his  consent 
or  knowledge,  filed  a  bill  in  chancery,  praying 
that  the  heirs  of  Hay  might  be  decreed  to  convey 
the   legal  title  to  William  Chiles,  who  claimed 
the  right  of  Searcy  through  the  plaintiff,  under 
his  pretended  sale  to  Hezekiah  Boon.     A  decree 
was  obtained,  under  which  a  conveyance  was 
made  to  Chiles,  by  a  commissioner  appointed  by 
the  court.     The  plaintiff  averred  his  total  igno- 
rance of  these  transactions  at  the  time,  and  dis- 
avowed them.     While  this  suit  was  depending, 
the  decree  of  the  Bourbon  court  was  reversed  in 
the  court  of  appeals  of  the  state,  and  the  cause 
remanded  to  that  court  for  farther  proceedings. 
The  complainant  died,  and  the  suit  was  revived 
in  the  name  of  his  heirs.     The  complainants  in 
the  circuit  court  amendeil  their  bill,  showing  a 
reversal  of  the  decree  of  the  Bourbon  court,  and 
making  the  heirs  of  Hay  defendants,  and  praying 
a  conveyance  from  them.     They  also  filed  an 
amended  bill,  making  the  heirs  of  George  Boon 
parties,  and  stating  that  his  heirs  disclaimed  all 
title  to  the  property.    One  of  them  answered  aid 
disclaitned  title.    It  was  not  stated  whether  pro- 
cess was,  or  was  not.  executed  on  the  other  heirs 
of  George  Boon.    The  defendant,  William  Chiles, 
in  his  answer,  states  that  there  were  other  heirs 
of  Hay  than  those  mentioned  in  the  bill,  and  made 
defendants,  who  are  not  residents  of  Kentucky. 
The  circuit  court  of  Kentucky  were  divided  in 
opinion  on  two  questions,  which  were  certified  to 
the  supreme  court  as  follows:    1st.  This  court 
beins  divided,  and  the  judges  opposed  in  opinion 
as  to"  the  jurisdiction  over  the  case,  and  unable, 
therefore,  to  render  a  decree  on  the  merit.s,  they 
resolve  to  adjourn  that  question  to  the  supreme 
court,  to  wit :  under  all  the  circumstances,  ap- 
nearin"-  as  above,  can  this  court  entertain  cogni- 
sance Sf  the  case?     2d.  The  judges  were  also 
opposed  in  opinion  on  the  point,  whettier    ne 
complainants  were  entitled  to  a  decree,  in   the 
absence  of  any  proof  that  the  persons  made  de- 
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fendants,  in  the  amended  bill,  as  heirs  of  George 
Boon,  were,  in  fact,  his  heirs.     Both  of  which 
points   occurred,  and   became   material  in  this 
case.     By  the   supreme  court '.—The   question 
between  the  plaintiffs  and  defendant,  William 
Chiles,  is  within   the  jurisdiction  of  the  circuit 
court  for  the  district  of  Kentucky,  and  may  be 
decided  by  that  court,  though  Hay's  heirs  were 
not   parties  to  the   suit.     That  they  were  not 
made  parties,  cannot  oust  the  jurisdiction  as  be- 
tween those  who  are  properly  before  the  court. 
It  is  not  intended  to  say,  that  where  there  are 
several  heirs,  some  out  of  the  jurisdiction  of  the 
court,  a  decree  may  not  be  made  for  a  convey- 
ance of  their  own  shares,  from  those  on  whom 
process  has  been  served ;  but  it  is  not  thought 
necessary  to  decide  that  question  in  this  case  as 
it  is  stated.     The  principles  settled  in  the  an- 
swer to  the  first  question  decide   the  second. 
George  Boon's  heirs  are  not  necessarily  defend- 
ants.    They  can  have  no  interest  in  the  contest, 
nor  is  any  decree  asked  against  them.    If  they  are 
made  defendants,  and  the  answer  admits  that 
they  are  heirs,  as  is  admitted  by  the  defendant 
who  has  answered,  no  further  proof  can  be  re- 
quired.   If  they  do  not  answer,  and  the  process  is 
executed,  so  that  the  bill  is  taken  for  confessed, 
no  further  proof  is  necessary.     If  the  process 
be  not  e.xecuted,  they  are  not  before  the  court. 
Boone's  Heirs  v.  Chiles  et  al,  8  Peters,  532. 

455.  The  22d  rule  for  the  regulation  of  equity 
practice  in  the  circuit  courts,  is  understood  by 
the  supreme  court  to  apply  to  matters  to  the 
merits,  and  not  to  mere  pleas  to  the  jurisdiction; 
and  especially  to  those  founded  on  any  personal 
disability,  or  personal  character  of  the  parly 
suing,  or  to  any  pleas  merely  in  abatement. 
Livingston  v.  Story.  11  Peters,  351. 

456.  A.  and  B.  were  indebted  to  the  plaintiff 
and  others;  and  A.  having  been  insolvent,  and  a 
commission  of  bankruptcy  having  issued  against 
him,  the  creditors  of  A.  and  B.  joined  in  releas- 
ing A.  from  all  the  debts  due  to  them  from  the 
firm  of  A.  and  B.  The  commission  of  bank- 
ruptcy being  superseded,  the  plaintiffs  filed  a 
bill  on  the  equity  side  of  the  circuit  court,  to  set 
aside  the  release.  Held,  That  all  the  parties  to 
the  release  of  A.  should  have  joined  in  the  bill ; 
and  the  demurrer,  for  want  of  such  parties,  was 
sustained.  Joy  et  al.  v.  Wirtz  et  al..,  1  Wash.  C. 
C,R.  417. 

457.  Where  creditors  are  to  be  paid  out  of  a 
particular  fund,  or  are  all  united  in  the  same 
transaction,  so  as  to  produce  privity  between 
them,  all  should  join  in  a  bill  which  may  bring 
their  proceedings  into  the  consideration  of  a 
court  of  chancery.     Ihid. 

458.  To  set  aside  a  release  in  such  a  case,  all 
the  parties  to  it  must  apply  by  name  to  the  court, 
and  one  cannot  act  for  the  whole.     Ibid. 

459.  In  chancery  there  is  a  tlistinction  between 
active  and  passiveparties;  the  former  being  such 
as  are  so  involved  in  the  subject  in  controversy, 
that  no  decree  can  be  made  without  their  being 
in  court ;  the  latter  are  such,  that  complete  relief 
can  be  given  to  those  who  seek  it,  without 
affecting  the  interests  of  the  passive  parties. 
Ibid. 


460.  If  a  decree  can  be  made  without  affect- 
ing the  rights  of  one  not  made  a  party,  or  with- 
out his  having  any  thing  to  perform  necessary  to 
the  perfection  of  the  decree,  the  court  will  pro- 
ceed without  him  ;  if  he  be  not  amenable  to  the 
process  of  the  court,  or  no  beneficial  purpose  is 
to  be  effected  by  making  him  a  party.     Ihid. 

461.  The  assignees  of  a  bankrupt's  complain- 
ants are  the  proper  persons  to  ask  relief  sought 
for  by  a  bill,  which  is  to  obtain  payment  of  the 
original  debt  due  by  the  defendants,  for  which  a 
mortgage  h,ad  been  given  to  the  bankrupt,  but 
which  mortgage  was  alleged  to  be  worthless : 
notwithstanding  the  assignment  of  the  mortgage, 
the  bankrupt  need  not  be  made  a  party  to  the 
bill.  Pamn  et  al.  v.  Sparks  et  al,  2  Wash.  C.  C. 
R.  325. 

462.  The  representatives  of  a  deceased  part- 
ner need  not  be  made  parties  to  a  bill  filed  by  a 
surviving  partner;  as  they  have  no  claim  until 
the  partnership  debts  are  paid,  and  then  it  is 
upon  the  surviving  partner  or  his  representa- 
tives.    Ibid. 

463.  It  is  no  cause  of  demurrer  for  want  of 
parties,  that  a  lunatic  is  not  made  a  party;  but 
it  is  a  good  objection  for  want  of  parties.  For. 
although  his  committee,  if  he  has  one,  is  made 
defendant  in  another  capachy.  still  the  lunatic 
should  be  a  party,  and  then  he  answers  by  his 
committee ;  if  he  has  none,  the  court  will  ap- 
point a  guardian  to  answer  for  him.     Ibid. 

464.  Whenever  an  objection  is  made  for  want 
of  parties,  the  court  gives  leave  to  amend,  and 
make  proper  parties.     Ibid. 

465.  A  suit  was  instituted  against  the  adminis- 
trator,  pendente  lite  to  the  executri.v,  (charging 
in  the  bill,  that  the  administrator  had  possessed 
himself  of  all  the  securities,  in  which  the  out- 
standing debts  had  been  invested,  and  claimed 
them  as  the  property  of  his  intestate,)  and  such 
of  the  next  of  kin  as  the  bill  charges,  had  re- 
fused to  join  in  the  suit.  It  is.  in  such  a  case, 
no  objection  for  the  want  of  parties,  that  the 
legal  representative  of  the  testator  is  no  party. 
Wisner  v.  Barnct,  4  Wash.  C.  C.  R.  631. 

466.  The  executor  or  administrator  of  the  de- 
ceased, next  of  kin,  who  might  be  made  a  party, 
must  be  so  made.  It  is  not  sufficient  to  make 
his  devisee,  or  persons  entitled  to  his  estate, 
parties.     Ibid. 

467.  Courts  of  equity  require  that  all  the  parties 
concerned  .in  interest  shall  be  brought  before 
them,  that'  the  matter  in  controversy  may  be 
finally  settled.  This  rule,  however,  is  framed 
by  the  court  itself,  and  is  subject  to  its  discre- 
tion ;  and  being  introduced  for  the  purpose  of 
justice,  is  susceptible  of  modification  for  the 
promotion  of  those  purposes.  Elmendorf  v.  Tay- 
lor et  al,  10  Wheat.  152 ;  6  Coiid.  Rep.  47. 

468.  The  rule  is  not  universally  applicable  to 
cases  in  the  courts  of  the  United  States.  Those 
courts  will  require  of  the  plaintiff  to  do  all  in  his 
power  to  bring  in  every  person  concerned  in  in- 
terest before  the  court.  But  if  the  case  be  com- 
pletely decided,  as  between  the  litigant  parties, 
the  circumstance  that  an  interest  exists  in  some 
other  person,  whom  the  process  of  the  court 
cannot  reach,  as  if  such  party  be  a  resident  of 


CHANCERY  AND  CHANCERY  PRACTICE. 


317 


Parties  to  Proceedings  in  Chancery. 


some  other  state,  ou<2fht  not  to  prevent  a  decree 
upon  its  merits.     Ibid. 

469.  The  circumstance  that  some  have  been 
improperly  joined  as  defendants  in  the  bill,  can- 
not affect  the  jurisdiction  of  the  circuit  court  as 
to  other  parties  who  are  properly  before  it. 
Carncal  et  al.  v.  Banks,  10  Wheat.  181;  6  Cond. 
Rep.  64. 

470.  In  a  suit  in  equity,  brought  by  heirs  at 
law,  to  set  aside  a  conveyance  obtained  from 
their  ancestor  by  fraud  and  imposition,  a  final 
decree  for  the  sale  of  the  property  cannot  be 
pronounced,  until  all  the  heirs  are  brought  be- 
fore the  court  as  parties,  if  within  the  jurisdic- 
tion of  the  court.  Harding  et  al.  v.  Handy  et  al., 
11  Wheat.  103  J  6  Cond.  Rep.  236. 

471.  If  some  of  the  heirs,  being  beyond  the 
jurisdiction  of  the  court,  cannot  be  brought  be- 
fore it  as  parties,  the  united  interest  of  those 
who  are  made  parlies  may  be  sold.     Ibid. 

472.  But  if  the  rights  of  those,  not  before  the 
court,  are  inseparably  connected  with  the  claims 
of  the  parties  litigant,  .so  that  a  final  decree  can- 
not be  made  in  the  cause,  without  affecting  the 
rights  of  the  absent  parties,  the  peculiar  consti- 
tution of  the  circuit  court  of  the  United  States 
furnishes  no  ground  for  dispensing  with  such 
parties.  Mallovj  v.  Hinde,  12  Wheat.  193;  6 
Cond.  Rep.  516. 

473.  It  is  a  general  rule  in  equity,  that  all 
persons  materially  interested  in  the  matter  of  the 
bill;  as  plaintiffs  or  defendants,  ought  to  be  made 
parties  to  it,  however  numerous  they  may  be. 
West  V.  Randall,  2  Mason's  C.  C.  R.  181. 

474.  There  are,  however,  exceptions  to  this 
rule,  as  where  the  other  person,  not  made  a 
party,  is  without  the  jurisdiction  of  the  court; 
or.  if  a  personal  representative  be  a  necessary 
party,  and  the  right  of  representation  is  in  liti- 
gation in  the  proper  ecclesiastical  court ;  or  the 
bill  seeks  a  discovery  of  the  necessary  parties; 
and  in  either  case  the  facts  are  charged  in  the 
bill ;  the  court  will  not  insist  upon  the  objection, 
but  if  it  can,  will  proceed  to  make  a  decree  be- 
tween the  parties  before  the  court,  as  the  case 
cannot  be  made  better.     Ibid. 

475.  Where  the  parties  are  very  numerous, 
and  the  court  perceives  that  it  will  be  almost 
impossible  to  bring  them  all  before  the  court ; 
or  where  the  question  is  of  general  interest,  and 
a  few  may  sue  for  the  benefit  of  the  whole;  or 
where  the  parties  form  a  part  of  a  voluntary  as- 
sociation for  public  or  private  purposes,  and  may 
be  fairly  supposed  to  represent  the  rights  and 
interests  of  the  whole ;  in  these,  and  other  ana- 
logous cases,  if  the  bill  purports  to  be  not  merely 
in  behalf  of  the  plaintiffs,  but  of  all  others  in- 
terested, the  plea  of  the  want  of  parties  will  be 
repelled,  and  the  court  will  proceed  to  a  decree. 
West  v.  Randall  ct  al.,  2  Mason's  C.  C.  R.  181. 

476.  Yet  in  these  cases,  the  court,  anxious  for 
substantial  justice,  will  permit  the  other  parties 
to  come  ill,  under  the  decree,  and  to  take  the 
benefit  of  it,  or  to  show  it  to  be  erroneous,  and 
award  a  rehearing;  or  will  entertain  a  bill  or 
petition,  which  shall  bring  the  rights  of  such 
parties  more  distinctly  before  the  court,  if  there 
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be  certainty,  or  danger  of  injury,  or  injustice. 
Ibid. 

477.  Among  this  class  of  cases,  are  suits 
brought  by  a  part  of  a  crew  of  a  privateer 
against  prize  agents,  for  an  account,  and  their 
proportion  of  prize-money.  There,  if  the  bill 
be  in  behalf  of  themselves  only,  it  will  not  be 
sustained  ;  but  if  it  be  in  behalf  of  themselves 
and  all  the  rest  of  the  crew,  it  will  be  sustained. 
Ibid. 

478.  A  want  of  parties  is  not  necessarily  fatal, 
even  at  the  hearing,  because  the  case  may  be 
ordered  to  stand  over  to  make  further  parties ; 
but  this  is  not  done  of  course;  and  is  rarely 
done,  unless  where  the  cause,  as  to  the  new 
parties,  may  stand  upon  the  bill  and  the  answer 
of  such  parties.     Ibid. 

479.  If,  by  the  bill,  it  appears  that  one  who 
should  have  been,  is  not  made  a  party,  it  fur- 
nishes no  ground  for  dismissing  the  bill ;  and  if, 
had  he  been  made  a  party,  the  court  could  not 
have  entertained  jurisdiction  of  the  cause,  the 
bill  must  be  amended,  before  the  defect  of  juris- 
diction will  arise.  If,  in  the  meanwhile,  the  in- 
dividual dies,  the  bill  will  be  amended  by  stating 
the  fact,  and  the  jurisdiction  of  the  court  will 
not  be  affected.  Harrison  v.  Rowan,  4  Wash.  C. 
C.  R.  32. 

480.  The  incapacity  imposed  on  the  circuit 
courts,  to  proceed  against  persons  residing  with- 
in the  United  States,  but  not  within  the  district 
for  which  the  court  may  be  holden,  will  justify 
them  in  dispensing  with  parties  merely  formal. 
Perhaps,  in  cases  where  the  real  merits  of  the 
cause  may  be  determined,  without  essentially 
affecting  the  interests  of  absent  persons,  it  may 
be  the  duty  of  the  court  to  decree  as  between 
the  parties  before  them.  But  where  parties  are 
essential,  and  their  interests  may  be  affected  by 
a  decree,  the  court  cannot  proceed  to  a  final  de- 
cision of  the  cause  until  they  are  made  parties. 
Russell  v.  Clark's  Exhs.  et  al.,  7  Cranch,  69 ;  2 
Cond.  Rep.  417. 

481.  Under  the  act  of  the  legislature  of  Ken- 
tucky, to  amend  process  in  chancery  and  com- 
mon law,  the  party  may  recover,  although  he 
prove  only  part  of  the  claim  in  his  declaration  ; 
but  it  does  not  enable  him  to  joii;  parties  in  an 
action,  who  could  not  be  joined  at  the  common 
law.  Green  v.  Liter,  8  Cranch,  229 :  3  Cond. 
Rep.  97. 

482.  Although  persons  interested  in  an  account 
directed  by  the  court  to  be  taken,  may  not  be 
within  the  process  of  the  court,  and  may  not  be 
made,  by  coercion,  to  appear,  and  may  not  be 
parties  to  the  suit;  yet,  as  they  m.ay  appear 
voluntarily,  the  court  will  order  the  account  to 
be  taken.  The  U.  S.  v.  Howland.  4  Wheat.  108; 
4  Cond.  Rep.  404. 

483.  It  is  a  general  rule  in  equity,  that  all  per- 
sons having  distinct  interests  must  be  brought 
into  court;  but  where  the  interest  of  A.  is  in- 
volved in  that  of  B..  and  A.  possesses  the  legal 
right,  so  that  the  interest  may  be  asserted  in  his 
name,  it  is  not  always  necessary  to  bring  both 
before  the  court.  Hopkirk  v.  Page,  2  Brockenb. 
C.  C.  R.  20. 


318 


CHANCERY  AND  CHANCERY  PRACTICE. 


Parties  to  Proceedings  in  Chancery. — Bill  in  Chancery. 


484.  A  court  of  equity  will  sustain  the  bill  of 
a  married  woman,  suing  by  her  next  friend;  to 
recover  a  le2;acy  bequeathed  to  her,  where  the 
husband  has  transferred  all  his  marital  rights  in 
the  leo-acy  to  his  wife.  Gallego  v.  Gallegoh  ExW., 
2  Brockenb.  C.  C.  K.  285. 

485.  If  one  defendant  does  not  appear,  and  is 
not  compellable  to  appear,  and  is  a  necessary 
party  to  the  bill  in  equity,  the  other  defendants 
■who  have  appeared  and  answered  the  bill,  may 
move  for  a  dismissal  of  the  suit  for  non-prosecu- 
tion of  the  bill,  against  the  non-appearing  de- 
fendant;  and  the  court  will  grant  a  further  time 
for  the  appearance  of  such  defendant,  if  it  seems 
reasonable;  after  which  the  bill  is  dismissed, 
unless  such  defendant  appears  and  answers. 
Picquet,  Admh-.^  v.  Swan,  5  Mason's  C.  C.  R.  561. 

486.  The  administrator  upon  an  estate  where 
the  personalty  is  concerned,  is,  in  ordinary  cases, 
a  necessary  party  to  a  bill  in  equity,  concerning 
the  personal  estate.  West  v.  Randall,  2  Mason's 
C.  C.  R.  181. 

487.  It  seems  the  better  opinion  that  an  heir 
or  next  of  kin,  suing  for  a  distributive  share  of 
an  estate,  cannot  maintain  his  bill  in  equity, 
without  making  the  other  heirs  or  next  of  kin 
parties,  or  showing  them  to  be  without  the  juris- 
diction, or  within  some  other  exception.  But  the 
rule  on  this  subject  does  not  seem  to  be  inflexi- 
ble.    Ibul. 

488.  A  bill  cannot  be  entertained  in  equity, 
which  is  multifarious  and  embraces  distinct 
matters,  affecting  distinct  parlies,  who  have  no 
common  interest  in  the  distinct  matters.     Ibid. 

489.  In  a  suit  demanding  the  specific  per- 
formance of  a  contract,  by  conveying  lands  sti- 
pulated to  be  conveyed,  as  the  consideration  for 
other  lands  sold,  or  in  lieu  thereof,  requiring  in- 
demnification by  the  payment  of  money,  all  the 
co-heirs  of  the  deceased  vendor  ought  to  be  made 
parties  to  the  bill,  and  if  one  is  omitted,  his  death 
ouffht  to  be  proved.  Morgan'' s  Heirs  v.  Morgan, 
2\Vheat.  290;  4  Cond.  Rep.  120. 

490.  In  general,  all  encumbrancers  must  be 
made  parties  to  a  bill  of  foreclosure;  yet,  where 
a  decree  of  foreclosure  and  sale  was  made  and 
executed  at  the  suit  of  a  subsequent  mortgagee, 
and  with  the  consent  of  the  mortgagor,  it  not 
appearing  to  the  court  that  there  was  any  prior 
encumbrance;  the  proceedings  will  not  be  set 
aside  upon  the  application  of  the  mortgagor,  in 
oi'der  to  let  in  the  prior  mortgagee,  who  ought 
regularly  to  have  been  made  a  party,  unless  it 
be  necessary  to  prevent  irremediable  mischief. 
Finley  v.  Bank  of  the  United  States,  11  Wheat. 
304;  6  Cond.  Rep.  319. 

491.  ^ut  in  such  a  case  the  prior  encum- 
brancers are  not  bound  by  the  decree  in  a  suit 
to  which  they  are  not  parties,  and  the  purchasers 
nnder  the  sale  take  subject  to  the  prior  liens. 
Ibid. 

492.  A  bill  in  equity  to  enjoin  a  judgment  at 
law,  is  not  to  be  considered  as  an  original  bill ; 
and,  therefore,  it  is  not  necessary  in  a  court  of 
limited  jurisiliction  to  make  other  parties,  if  the 
introduction  of  those  parties  should  create  a 
doubt  as  to  the  jurisdiction  of  the  court.  Simms 
V.  Guthrie  et  al.,  9  Cranch,  19 ;  3  Cond.  Rep.  237. 


493.  In  the  case  of  a  bill  against  a  banking 
corporation  to  account  for  certain  property  held 
by  them  as  collateral  security  for  debts  due  to 
them  from  a  third  person,  and  to  apply  the  sur- 
plus, after  satisfying  themselves,  to  the  satisfac- 
tion of  the  plaintiff's  debt,  the  debtor  is  a  ne- 
cessary parly  to  the  bill.  Wilson  v.  The  City 
Bank,  3  Sumnei's  C.  C.  R.  423. 

Bill  in  Chancery. 

494.  Where  a  bill  is  filed  for  the  discovery  of 
the  defendant's  title,  and  an  injunction  obtained, 
the  injunction  must  of  course  be  dissolved  as 
soon  as  the  discovery  is  obtained.  Neiv  York  v. 
Connecticut,  4  Dallas,  1 ;   1  Cond.  Rep.  203. 

495.  A  plea  in  bar  to  a  bill  in  equity,  denying 
part  of  the  material  facts  stated  in  the  bill,  is  nQt 
good.  A  mere  denial  of  facts  is  proper  for  an 
answer,  but  not  for  a  plea.  Milligan  v.  Milledge, 
3  Cranch,  220;  1  Cond.  Rep.  503. 

496.  The  want  of  proper  parties  is  not  a  good 
plea,  if  the  bill  suggests  a  sufficient  reason  for 
not  making  other  parties,  as  that  they  are  out  of 
the  jurisdiction  of  the  court.     Ibid. 

497.  The  want  of  proper  parties  is  not  a  suffi- 
cient ground  for  dismissing  the  bill :  it  ought  to 
stand  over  to  make  new  parties.     Ibid. 

498.  A  complainant  in  equity  may  have  re- 
lief, even  against  an  admission  in  his  bill.  Fin- 
ley  V.Lynn,  6  Cranch,  238;  2  Cond.  Rep.  358. 

499.  A  bill  in  equity  to  enjoin  a  judgment  at 
law,  is  not  to  be  considered  as  an  original  bill ; 
and,  therefore,  in  a  court  of  limited  jurisdiction, 
parties  will  be  dispensed  with,  who,  in  other 
circumstances,  would  be  required,  where  the  in- 
troduction of  those  parties  may  create  a  doubt 
as  to  the  jurisdiction  of  the  court.  Siinms  v, 
Guthrie  et  al.,  9  Cranch,  19;  3  Cond.  Rep.  237. 

500.  If  a  bill,  by  the  vendor  of  land,  seeking 
a  specific  performance  of  the  contract,  be  dis- 
missed on  account  of  a  defect  in  the  title,  he 
cannot  again  come  into  equity,  notwithstanding 
he  may  afterwards  have  it  in  his  power  to  make 
a  good  title;  unless,  perhaps,  in  a  case  where 
an  original  bill,  in  the  nature  of  a  bill  of  review, 
might  be  entertained.  Hepburn  et  al.  v.  Dunlop 
et  al.,  1  Wheat.  179,  195;  3  Cond.  Rep.  529. 

501.  Where  the  complainant  prays  for  the  re- 
scission of  a  contract  specifically,  and  his  bill 
contains  also  a  prayer  for  general  relief,  chancery 
may  decree  a  specific  performance.     Ibid. 

502.  In  a  proceetliiig  by  bill  in  equity,  to  sell 
land  for  payment  of  debts,  where  the  heir  is  the 
proper  party,  the  executor  need  not  be  a  party. 
Milligan  v.Millcdgc,  3  Cranch.  220;  1  Cond.  Rep. 
503. 

503.  In  a  suit  demanding  the  specific  per- 
formance of  a  contract,  by  conveying  lands  sti- 
pulated to  be  conveyed,  as  the  consideration  for 
other  lands  sold,  or  in  lieu  thereof,  requiring  in- 
demnification by  the  payment  of  money;  all  the 
co-heirs  of  the  deceased  vendor  ought  to  be  made 
parties  to  the  bill,  and  if  one  is  omitted,  his 
death  oui2;ht  to  be  proved.  Tl/orcon's  Heirs  v. 
Morgan,  2  Wheat.  290;  4  Cond.  Rep.  120. 

504.  Where  the  complainant  filed  his  bill  for 
a  specific  performance  of  an  alleged  agreement 
to  convey  to  him  one-third  of  a  certain  tiact  of 
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land,  belonging  to  the  defendant,  as  a  compensa- 
tion for  locating  and  conveying  the  same ;  and 
the  foundation  of  his  claim  rested,  not  on  any 
particular  stipulation  respecting  the  compensa- 
tion he  was  to  receive,  except  that  the  general 
custom  of  the  country,  and  the  general  tenor  of 
the  complainant's  contracts  with  other  persons 
for  such  sexvices,  were  to  furnish  the  rule  of 
compensation:  the  bill  was  dismissed.  Colso7i 
v.  Thompson,  2  Wheat.  336;  4  Cond.  Rep.  143. 

505.  Upon  a  bill  filed  by  the  United  Slates, 
proceeding  as  ordinary  creditors  against  the 
debtor  of  "their  debtors,  for  an  account,  &c.,  the 
original  debtor  to  the  United  States  ought  to  be 
made  a  party,  and  the  account  taken  between 
him  and  his  debtor.  The  United  States  v.  How- 
land  ct  al,  4  Wheat.  108;  4  Cond.  Rep.  404. 

506.  Upon  a  bill  of  interpleader,  filed  by 
underwriters,  against  the  different  creditors  of 
the  insured,  an  insolvent  debtor,  who  claims  the 
funds;  some  on  the  ground  of  .special  liens,  and 
others  under  an  as.signraent  of  the  policy,  the 
rights  of  the  respective  parties  will  be  deter- 
mined. But  in  such  a  case,  such  of  the  co-de- 
fendants who  fail  to  establish  any  interest  in  the 
fund,  are  not  entitled  to  an  account  from  those 
whose  claims  are  allowed,  of  the  amount  and 
origin  of  such  claims.  Sprins  ct  al.  v.  S.  C.  Ins. 
Co.  et  al,  8  Wheat.  268;  5  Cond.  Rep.  434. 

507.  In  general,  on  a  bill  of  interpleader,  the 
plaintiffs  will  be  allowed  their  costs  out  of  the 
fund  ;  but  if  the  money  has  not  been  brought 
into  court,  they  must  pay  interest  upon  it.   Ibid. 

508.  Although  bills  of  review  are  not  strictly 
within  any  act  of  limitations  prescribed  by  con- 
gress, yet  a  court  of  equity  will  adopt  a  rule  by 
analogy,  to  the  provisions  of  such  statutes. 
Thoma.^'  V.  Harvie's  Heirs,  10  Wheat.  146;  6 
Cond.  Rep.  44. 

509.  There  must  be  sufficient  equity  apparent 
on  the  face  of  the  bill,  to  warrant  the  court  in 
granting  the  relief  prayed ;  and  the  material 
facts  on  which  the  planitiff  relies,  must  be  so 
distinctly  alleged  as  to  put  them  in  issue.  Hard- 
ins,  et  al.  v.  Handy  et  al,  11  Wheat.  103  ;  6  Cond. 
Rep.  236. 

510.  Where  a  bill  is  filed  to  set  aside  an  agree- 
ment or  conveyance,  the  conveyance  cannot  be 
established  without  a  cross  bill  being  filed  by 
the  defendant.  Carnochaa  v.  Christie  et  al.,  11 
Wheat.  446;  6  Cond.  Rep.  382. 

511.  On  a  bill  filed  by  an  e.xecutor  against  a 
devisee  of  lands,  charged  with  the  payment  of 
debts,. for  an  account  of  the  trust  fund,  and  the 
creditors  are  not  necessarily  parties  to  the  suit, 
the  fund  may  be  brought  into  court,  and  distri- 
buted under  its  direction,  according  to  the  rights 
of  those  who  may  apply  for  it.  Potter  v.  Gardner 
et  al,  12  Wheat.  498  ;  6  Cond.  Rep.  606. 

512.  In  a  bill  in  equity,  to  obtain  satisfaction 
of  a  joint  debt  out  of  the  estate  of  a  deceased 
partner,  on  account  of  the  insolvencj'  of  the  sur- 
vivor, which  is  charged  and  proved,  no  decree 
need  be  had  aoainst  such  survivor,  it  being  vain 
and  ineffectual,  although  he  may  be  legally 
liable  for  the  debt.  VanReimsdyk  v.  Kane  et  al, 
1  Gallis.  C.  C.  R.  371. 

513.  Every  person  interested  in  the  subject- 


matter  should,  in  general,  be  made  a  party  to  a 
bill  in  equity.  JBut  no  one  need  be  made  a 
party,  against  whom,  if  brought  to  a  hearing, 
there  can  be  no  decree.     Ibid. 

514.  A  bill  to  charge  the  executors  of  a  de- 
ceased partner  with  a  partnership  debt,  where 
the  other  partner  survives,  must  expressly  charge 
an  insolvency  of  the  survivor.     Ibid. 

515.  The  mortgagees  under  a  conveyance, 
made  before  the  fihng  of  a  bill  in  equity,  in  re- 
lation to  the  premises  mortgaged,  should  be 
made  parties,  as  should  also  the  mortgagor ;  but 
their  omission  is  not  necessarily  a  cause  of  abate- 
ment of  the  suit.  Hoxie  v.  Carr,  1  Sumner's  C. 
C.  R.  173. 

516.  An  incorporated  bank  divided  three- 
fourths  of  its  capital  stock,  before  the  expiration 
of  its  charter,  among  the  stockholders,  without 
providing  funds  which  ultimately  were  sufficient 
to  pay  its  outstanding  bank  notes;  it  was  held: 
1st.  That  the  capital  stock  was  a  trust  fund  for 
the  payment  of  the  bank  notes,  and  might  be 
followed  into  the  hands  of  the  stockholders. 
2d.  That  a  bill  in  equity,  for  such  purpose,  might 
be  maintained  by  some  of  the  holders  of  the 
bank  notes,  against  some  of  the  stockholders; 
the  impossibility  of  bringing  all  before  the  court, 
being  sufficient  to  dispense  with  the  ordinary 
rule  of  making  all  in  interest,  parties.  3d.  That 
in  such  a  case,  the  decree  against  the  stock- 
holders before  the  court,  should  be  only  for  their 
contributory  share  of  the  debt,  in  the  proportion 
which  the  stock  held  by  them  bore  to  the  whole 
capital  stock.  4th.  That  the  holder  of  bank 
notes,  payable  to  bearer,  is  not  an  assignee  of  a 
chose  in  action,  within  the  eleventh  section  of 
the  judiciary  act  of  1789,  ch.  20.  limiting  the 
jurisdiction  of  the  circuit  court.  Wood  v.  Dum- 
mcr,  3  Mason's  C.  C.  R.  308. 

517.  Massachusetts. — A  bill  in  equity  will  lie 
for  the  recovery  of  dower.  Powell  et  ux.  v.  The 
Monson  and  Brimfield  Manufacturing,  Company, 
3  Mason's  C.  C.  R.  347. 

518.  A  devisee  cannot  maintain  a  bill  of  re- 
vivor; but  he  may  maintain  an  original  bill  in 
the  nature  of  a  bill  of  revivor,  and  thus  obtain 
the  benefit  of  the  original  proceedings,  as  well 
before  as  after  there  has  been  a  decree  in  the 
original  suit.  Slack  et  al.  v.  Walcott  et  al,  3  Ma- 
son's C.  C.  R.  508. 

519.  The  fact  that  by  the  lex  loci,  where  land 
lies,  the  probate  of  a  will  is  conclusive,  does  not 
enable  a  devisee  to  maintain  a  bill  of  revivor; 
for  none  can  maintain  it  but  a  privy  in  repre- 
sentation, as  an  heir,  or  an  executor.     Ibid. 

520.  It  seems  that  the  exception,  that  a  devisee 
cannot  sue  out  a  bill  of  revivor,  may  be  takea 
by  answer  as  well  as  by  plea  or  demurrer.  Ibid. 

521.  The  circuit  court  of  the  United  Stales 
having  full  power  to  issue  commissions  to  take 
testimony  abroad,  when  sitting  as  a  court  of 
common  law,  will  not  entertain  any  such  pro- 
ceedings, for  such  a  purpose,  on  its  equity  side. 
Peters  et  al.  v.  Prevost  et  al,  1  Paine's  C.  C.  R- 64- 

522.  Where  an  order  for  the  dismissal  of  a  bill 
was  taken  ex  parte,  the  complainant  having 
avowed  his  intention  not  to  pursue  the  cause 
further ;  on  a  motion  to  vacate  the  order,  on  the 
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ground  that  the  defendant  died  before  it  was 
entered  :  Held,  that  it  was  not  distinguishable, 
in  principle,  from  the  case  of  death,  after  argu- 
ment, but  before  judgment ;  and  that  the  order 
mio-ht  be  entered  antecedent  to  the  death.  Gris- 
tcohl  V.  Hill,  1  Paine's  C  C.  R.  390. 

523.  An  objection  to  the  equity  of  the  bill, 
which  might  have  been  taken  advantage  of,  on 
demurrer,  is  not  favourably  received  at  the  hear- 
ing of  a  cause  after  answer.  The  United  States 
\.%iirgis  et  al,  1  Paine's  C.  C.  R.  525. 

524.  If  the  bill  contain  no  ground  for  relief,  the 
defendants  should  demur.  Gallagher'' s  Errs.  v. 
Roberts,  1  Wash.  C.  C.  R.  320. 

525.  Where  creditors  are  to  be  paid  out  of  a 
particular  fund,  or  are  united  in  the  same  trans- 
action, so  as  to  produce  a  privity  between  them, 
all  must  be  made  parties  to  the  bill,  and  the 
defendant  is  not  obliged  to  litigate  the  question 
with  each  individual  creditor.  Joy  et  al.  v.  Wirtz, 
iWash.  C.  C.R.  517. 

526.  Where  all  the  creditors  have  joined  in  a 
release  of  the  debtor,  on  an  assignment  of  his 
property,  under  a  state  bankrupt  law,  the  com- 
mission being  superseded,  all  must  be  made 
parties  to  a  bill  to  set  aside  the  release.    Ibid. 

527.  A  party  is  not  allowed  to  state  one  case 
in  a  bill  or  answer,  and  make  out  a  different  one 
b\-  proof.  The  allegata  and  probata  must  agree. 
The  latter  must  support  the  former.  Boone  v. 
Chiles,  10  Peters,  177. 

528.  A  bill  in  equity,  to  set  aside  the  report 
of  referees,  will  not  be  sustained,  where  the 
grounds  assigned  are  such  as  would  have  been 
open  to  the  parly  at  law,  bv  filing  exceptions  to 
the  report.  Hurst  v.  Hurst,  2  Wash.  C.  C.  R.  127. 

529.  Where  the  complainants  in  a  bill  of  di.s- 
covery,  having  obtained  the  object  of  the  bill, 
and  recovered  at  law  in  consequence  of  the 
same,  they  must  pay  the  costs  of  the  equity 
suit.  Lessee  of  Boione  v.  Brown,  2  Wash.  C.  C. 
R. 271. 

530.  The  circuit  court,  notwithstanding  the 
restrictive  clause  in  the  judiciary  act  of  1789, 
ch.  20.  sec.  11,  has  jurisdiction  in  a  suit  in  equity 
brought  by  a  judgment  creditor  against  his  debtor 
and  others,  (they  being  citizens  of  different 
states,)  to  set  aside  conveyances  made  in  fraud 
of  creditors,  although  the  ground  of  the  judg- 
ment was  a  negotiable  chose  in  action,  on  which, 
before  jiulgment,  a  suit  could  not  have  been 
rfiaintained  in  such  court.  Bean  \.  Smith,  2  Ma- 
son^'s  C.  C.  R.  252. 

531.  Where,  in  Rhode  Island,  a  judgment 
debtor  had  conveyed  his  real  estate  to  defraud 
his  creditors,  and  had  afterwards  been  com- 
mitteii^to  jail,  and  been  discharged  from  im- 
prisonment on  taking  the  poor  debtor's  oath, 
under  the  laws  of  that  state,  which  could  only 
be  obtained  by  a  person  having  no  property  to 
support  himself  in  jail,  or  to  pay  prison  charges, 
it  was  liekl,  tliat  a  bill  in  equity  lay  to  set  aside 
the  fraudulent  conveyance,  and  to  charge  the 
real  estate  with  the  judgment  debt:  notwith- 
standing that,  by  the  laws  of  that  state,  while 
the  debtor  was  alive  and  lived  within  the  state, 
6uch  real  estate  would  not  be  directly  liable  to 
be  taken  in  execution.  Ibid. 


532.  A  bill  in  equity  lies  in  the  circuit  court, 
to  set  aside  conveyances  made  in  fraud  of  cre- 
ditors, (the  parties  being  citizens  of  different 
states ;)  for  there  is  not,  in  the  proper  sense  of 
the  terms,  "a  plain,  adequate,  and  complete 
remedy"  al  law,  within  the  meaning  of  the  six- 
teenth section  of  the  judiciary  act  of  1789,  ch.  20, 
which  is  merely  affirmative  of  the  general  doc- 
trine of  courts  of  equity.    Ibid. 

533.  Where  A.,  being  indebted  to  B.  and  C, 
partners,  assigned  to  C.  a  mortgage  in  payment 
of  the  debt,  and  C.  afterwards  died,  leaving  B. 
surviving  him:  Held,  that  a  bill  in  equity  to  ob- 
tain payment  of  the  original  debt,  on  the  ground 
of  fraudulent  representations  by  A.,  which  in- 
duced the  acceptance  of  the  mortgage  in  satis- 
faction, was  properly  brought  by  B.,  the  surviv- 
ing partner,  and  that  there  was  no  necessity  to 
make  the  representatives  of  C.  parties  to  the 
bill,  and  that  the  bill  was  not  defective,  in  con- 
taining no  offe-r  to  reassign  the  mortgage;  as.  if 
necessary  or  proper,  the  court  could  make  a 
direction  to  that  effect,  in  the  decree.  Pagan  et 
d.  \.  Sparks  et  al,  2  Wash.  C.  C.  R.  325. 

534.  Under  special  circumstances,  as  if  the 
defendant  to  an  injunction  bill  be  merely  nomi- 
nal, the  court  w'lU,  on  the  application  of  the  party 
really  interested,  though  not  a  party  on  the  re- 
cord, direct  the  answer  of  the  nominal  party  to 
be  taken  under  a  commission,  and  notice  that 
such  application  will  be  made  is  unnecessary. 
Wilkins  V.  Jordan,  2  Wash.  C.  C.  R.  483. 

535.  Where  leave  is  given  to  the  complainant 
to  amend  his  bill,  it  is  necessary  to  stale  so  much 
of  the  original  bill  as  is  necessary  to  introduce 
and  make  intelligible  the  new  matter.  The 
amendment  should  be  made  by  a  separate  bill, 
and  not  by  interlining  the  original  on  tile.  Pierce 
v.  West's  Errs.,  3  Wash.  C.  C.  R.  354. 

536.  The  effect  of  an  amendment  to  a  bill,  is 
to  call  upon  the  original  defendants  to  answer 
the  new  matter,  and  on  the  new  parties,  if  any, 
to  answer  both.    Ibid. 

537.  A  complainant  is  bound  by  the  admis- 
sion of  a  fact  set  forth  in  his  bill,  unless,  before 
the  hearing,  he  obtain  leave  to  amend.  Prevost 
V.  Gratz,  3  Wash.  C.  C.  R.  434. 

538.  If,  by  the  bill,  it  appears  that  one  who 
should  have  been,  is  not  made  a  party,  it  fur- 
nishes no  ground  for  dismissing  the  bill;  and  if. 
had  he  been  made  a  party,  the  court  coukl  not 
have  entertained  jurisdiction  of  the  cause,  the 
bill  must  be  amended  before  the  defect  of  juris- 
diction will  avail.  Harrison  ct  al.  v.  Rowan  et  al., 
3  Wash.  C.  C.R.  580. 

539.  The  dismissal  of  a  bill  in  chancerv,  is 
not  conclusive  against  the  complainant,  who 
afterwards  sues  at  law,  though  both  suits  may 
have  been  brought  for  the  same  matter,  but  it 
would  be  a  bar  to  a  new  bill.  Lessee  of  Wright 
\.De  Klync,  Peters'  C.  C.  R.  199. 

540.  The  rule  to  be  applied  to  a  bill  seeking 
a  discovery  from  an  interested  party,  is,  that  the 
complainant  shall  charge  in  his  bill  that  the  facts 
are  known  to  the  defendant,  and  ought  to  be 
disclo.sed  by  liim,  and  that  the  complainant  is 
unable  to  prove  ihem  by  other  testimony ;  and 
when  the  facts  are  desired  to  assist  a  court  of 
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law  in  the  progress  of  a  cause,  it  should  be  af- 
firmatively stated  in  the  bill  that  they  are  wanted 
for  such  purpose.  Broivn  v.  Sivann,  8  Peters,  497. 

541.  The  general  rule  is,  that  after  a  verdict 
at  law,  a  party  comes  too  late  with  a  bill  of  dis- 
covery. There  must  be  a  clear  case  of  acci- 
dent, surprise  or  fraud,  before  equity  will  inter- 
fere. Such  now  is  the  established  doctrine  in 
England,  and  has  been  for  a  longer  time  the 
doctrine  in  the  United  States.  And  the  doctrine, 
as  applied  to  a  case  for  relief  from  usury,  is,  that 
a  defendant  sued  at  law  on  a  contract  alleged  to 
be  usurious,  will  not  be  entitled  to  a  bill  of  dis- 
covery, if  he  suffers  a  verdict  and  judgment  to 
be  taken  against  him,  and  especially  when  he 
does  so  without  making  a  defence  at  law.  The 
reason  of  the  rule  is,  that  the  proof  of  usury  is 
a  good  defence  at  law;  and  when  it  is  in  the 
knowledge  of  the  defendant,  no  satisfactory  rea- 
son can  be  given  why  the  discovery  was  not 
sought  while  the  suit  was  pending.    Ibid. 

542.  In  the  courts  of  the  United  States,  an 
objection  to  the  jurisdiction  of  the  court,  or  the 
want  of  equity  in  a  bill,  has  never  been  over- 
ruled for  want  of  a  demurrer  or  plea,  but  has 
been  sustained  wherever  the  defect  appears  by 
the  bill,  the  answer,  or  the  proofs  in  the  cause. 
It  may  be  made  on  a  motion  to  dismiss  the  bill. 
Baker  v.  Biddle,  1  Baldwin's  C.  C.  R.  394. 

543.  A  bill  was  filed  in  the  circuit  court  of 
Ohio,  claiming  a  conveyance  of  certain  real 
estate  in  Cincinnati  from  the  defendants,  and 
after  a  decree  in  favour  of  the  complainants,  and 
an  appeal  to  the  supreme  court,  the  decree  of 
the  circuit  court  was  reversed,  because  a  cer- 
tain Abraham  Garrison,  through  whom  one  of 
the  defendants  claimed  to  have  derived  title, 
had  not  been  made  a  party  to  the  proceedings, 
and  who  was,  at  the  time  of  the  institution  of 
the  same,  a  citizen  of  the  state  of  Illinois,  al- 
though the  fact  of  such  citizenship  did  not  then 
appear  on  the  record.  Afterwartis,  a  supple- 
mental bill  was  filed  in  the  circuit  court,  and 
Abraham  Garrison  appeared  and  answered,  and 
disclaimed  all  interest  in  the  case  ;  whereupon 
the  circuit  court,  with  the  consent  of  the  com- 
plainants, dismissed  the  bill  as  to  him.  By  the 
supreme  court : — If  the  defendants  ha\-e  distinct 
interests,  so  that  substantial  justice  can  be  done, 
by  decreeing  for  or  against  one  or  more  of  them, 
over  whom  the  court  has  jurisdiction,  without 
affecting  the  interests  of  others,  its  jurisdiction 
may  be  exercised  as  to  them.  If,  when  the 
cause  came  on  for  hearing,  Abraham  Garrison 
had  still  been  a  defendant,  a  decree  might  then 
have  been  pronounced  for  or  against  the  other 
defendants,  and  the  bill  have  been  dismissed  as 
to  him,  if  such  decree  could  have  been  pro- 
nounced as  to  them,  without  affecting  his  inte- 
rests. No  principle  of  law  is  perceived,  which 
opposes  this  course.  The  incapacity  of  the  court 
to  exercise  jurisdiction  over  Abraham  Garrison, 
could  not  affect  their  jurisdiction  over  other  de- 
fendants, whose  interests  were  not  connected 
with  his.  and  from  whom  he  was  separated,  by. 
dismissing  the  bill  as  to  him.  Vattier  v.  Hinde, 
7  Peters,  252. 

544.  In  1799,  the  heir  of  the  %'endor,  he  hav- 


ing died,  obtained  a  complete  title  to  the  land 
by  patent,  and  the  vendee  did  not  die  until 
seven  years  after.  After  his  death,  in  1806,  no 
step  was  taken  by  his  heirs  or  devisees,  for  the 
purpose  of  asserting  any  claim  to  a  performance 
of  the  contract  for  the  sale  of  the  land  until 
1819,  and  no  suit  was  commenced  until  1823. 
In  the  mean  time,  the  property  had  materially 
risen  in  value,  from  the  general  improvement 
and  settlement  of  the  country.  By  the  supreme 
court : — The  objection  from  the  lapse  of  time,  is 
decisive.  Courts  of  equity  are  not  in  the  habit 
of  entertaining  bills  for  a  specific  performance, 
after  a  considerable  lapse  of  time,  unless  upon 
very  especial  circumstances.  Even  where  time 
is  not  of  the  essence  of  the  contract,  they  will 
not  interfere,  where  there  have  been  long  delay 
and  laches  on  the  part  of  the  party  seeking  a 
specific  performance.  And  especially  will  they 
not  interfere,  where  there  has,  in  the  mean  time, 
been  a  great  change  of  circumstances,  and  new 
interests  have  intervened.  In  the  present  case, 
the  bill  is  brought  after  a  lapse  of  twenty-nine 
years.    Holt  and  Wife  \.  Rogers,  8  Peters,  420. 

545.  Where  a  specific  relief  is  asked  for,  even 
though  there  be  a  prayer  for  general  relief,  the 
circuit  court  cannot  grant  a  relief  which  is  incon- 
sistent with,  or  entirely  different  from  that  which 
is  prayed  in  the  bill.  Wilson  v.  Graham,  4  Wash. 
C.  C.  R.  53. 

646.  Where  a  bill  in  equity  states  a  case  to 
which  the  act  of  limitations  applies,  without 
bringing  it  within  some  of  the  savings  of  the 
statute,  the  defendant  may  take  advantage  of 
the  bar  by  demurrer.  'Wisner  et  al.v.  Barnet  et 
al.,  4  Wash.  C.  C.  R.  631. 

547.  It  has  been  decided  in  Kentucky,  that  a 
suit  at  law  could  not  be  maintained  in  that  state 
by  the  endorsee,  against  a  remote  endorser. 
The  conclusion,  then,  results  from  the  decisions 
of  the  supreme  court,  that  he  must  be  let  into 
equity;  for  an  endorsement  is  certainly  iio  re- 
lease to  the  previous  endorsers,  and  the  ultimate 
assignee  alone  is  entitled  to  the  benefit  of  their 
liability.  And  this  is  understood  to  be  consistent 
with  the  received  opinions  and  practice  in  Ken- 
tucky, The  Bank  of  the  United  States  v.  Weisiger, 
2  Pe'ters,  348. 

548.  In  a  bill  filed  in  the  circuit  court  of  Alex- 
andria county,  in  the  District  of  Columbia,  against 
the  stockholders  of  an  association  for  banking 
purposes,  the  bill  was  dismissed  as  to  those 
stockholders  who  were  named  in  the  bill,  but 
were  not  served  with  process,  and  it  was  held 
by  the  supreme  court  to  be  error.  As  non-resi- 
dents, the  act  of  congress  of  the  3d  of  May, 
1803,  allows  proceedings  to  be  had  against  them 
by  publication  in  the  newspapers  in  the  District. 
Mandeville  v.Riggs,  2  Peters,  489. 

549.  The  com'ts  of  the  United  States  have 
equity  jurisdiction  to  rescind  a  contract  on  the 
ground  of  fraud,  after  one  of  the  parties  to  it 
has  been  proceeded  against  on  the  law  side  of 
the  court,  and  a  judgement  has  been  obtained 
against  him  fgr  a  part  of  the  money  stipulated 
to  be  paid  by  the  contract.  Boycc's  Ex'fs.  v. 
Grundy,  3  Peters,  210. 

550.  It  is  not  enough  that  there  is  a  remedy 
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at  law  J  it  must  be  plain  and  adequate,  or,  in 
other  words,  as  practical  and  as  efficient  to  the 
ends  of  justice  and  its  prompt  administration, 
as  the  remedy  in  equity.    Ibid. 

551.  After  an  arhitrement  and  award,  an  ac- 
tion was  instituted  at  law  upon  the  award,  and 
the  court  being  of  opinion  the  award  was  void 
for  informality,  judgment  was  given  for  the  de- 
fendant. A  bill  was  then  filed  for  the  plaintiff, 
on  the  equity  side  of  the  circuit  court  for  the 
county  of  Alexandria,  to  establish  the  settlement 
of  complicated  accounts  between  the  parties, 
which  was  made  by  the  arbitrators;  and  if  that 
could  not  be  done,  for  a  settlement  of  them  un- 
der the  authority  of  a  court  of  chancery.  This 
is  not  a  case  proper  for  the  jurisdiction  of  a  court 
of  chancery.  Foivle  el  al.  v.  Lawrason,  5  Peters, 
495. 

552.  A  bill  was  filed  in  the  circuit  court  of 
the  United  States  for  the  eastern  district  of  Penn- 
sylvania, to  recover  the  estate  of  the  testator, 
bequeathed  to  '•  his  heir  at  law."  The  court 
considered,  on  an  examination  of  the  bill  and 
proceedings,  that  there  was  not  a  sufficient  aver- 
ment of  the  testator's  actual  domicil  at  the  time 
of  making  the  will,  at  the  time  of  his  death,  or 
at  any  intermediate  period,  and  remanded  the 
case  to  the  circuit  court  to  have  sufficient  aver- 
ments inserted.  Harrison  v.  Nixon,  9  Peters.  483. 

_  553.  Every  bill  must  contain  in  itself  suffi- 
cient matter  of  fact,  per  se.  to  maintain  the  case 
of  the  plaintiff.  The  proofs  must  be  according 
to  the  allegations  of  the  parties:  and  if  the  proofs 
go  to  matters  not  within  the  allegations,  the  court 
cannot  judicially  act  upon  them  as  ground  for 
decision,  for  the  pleadings  do  not  put  them  in 
contestation.    Ibid. 

554.  The  district  court  of  the  United  States 
in- Louisiana,  has  jurisdiction  in  all  cases  which 
are  cognisable  in  courts  of  equity,  as  contradis- 
tinguished from  courts  of  common  law;  and  the 
modes  of  proceeding  in  that  court  must  be  ac- 
cordnig  to  the  usages,  prii^ciples.  and  rules  which 
belong  to  courts  of  equity.  Livinsston  v.  Slorv. 
9  Peters,  632.  •'  s  i). 

555.  If  there  are  no  equitable  claims  or  rio-hts 
cognisable  in  the  courts  of  the  state  of  Louisiana 
nor  any  courts  of  equity,  and  no  state  laws  reo-u- 
latmg  the  practice  in  equity  causes,  the  law'^of 
1824  does  not  apply  to  a  case  of  chancery  juris- 
diction, and  the  district  court  of  Louisiana  is 
4)0und  to  adopt  the  antecedent  modes  of  pro- 
ceeding authorized  under  the  former  acts  of 
congress.   Ibid. 

556.  If  any  part  of  a  bill  in  chancery  is  good, 
and  entitles  the  complainant  to  relief  or  disco- 
very,^a  demurrer  to  the  whole  bill  cannot  be 
sustained.    Ibid. 

557.  Congress  has  the  power  to  establish  cir- 
cuit and  district  courts  in  any  and  all  the  states 
of  the  Union,  and  to  confer  on  them  equitable 
jurisdiction  in  cases  coming  within  the  constitu- 
tion. It  falls  within  the  express  words  of  the 
constitution.    Ibid. 

558.  A.  filed  a  bill  in  the  circuif  court,  for  an 
injunction  to  prevent  the  sale  of  property  by  a 
trustee,  to  whom  it  hail  been  conveyed  to  secure 
the  payment  of  a  sum  of  money  "borrowed  by 


him  at  usurious  interest.  The  money  borrowed 
had  not  been  repaid,  and  the  bill  sought  no  dis- 
covery of  the  usury  from  the  defendant,  but 
averred  that  the  complainant  would  be  able  to 
prove  it  by  competent  testimony.  The  circuit 
court  dismissed  the  bill.  Held^  that  the  decree  of 
the  circuit  court  was  correct.  Stanley  v.  Gadsby, 
10  Peters,  521. 

559.  Sparks  and  Lloyd  being  indebted  to  John- 
.son  and  Smith,  assigned  a  mortgage  to  them  in 
payment,  it  being  understood  that  the  assignors 
were  not  answerable  for  the  title  of  the  mort- 
gagor to  tile  mortgaged  premises.  Smith  died, 
leaving  Johnson  his  surviving  partner,  who  be- 
came bankrupt,  and  the  plaintiff's  were  his 
assignees.  They  filed  a  bill,  stating  that  the 
mortgagor  had  no  title  to  the  mortgaged  pre- 
mises, and  that  he  was  a  bankrupt,  which  was 
known  to  the  assignors,  and  concealed  at  the 
time  of  the  assignment.  Upon  a  demurrer  to 
a  bill;  every  part  of  it  must  be  taken  as  true. 
Pagan  el  al.  v.  Sparks  ct  al.,  2  Wash.  C.  C.  R.  325. 

560.  The  complainants  are  the  proper  persons 
to  ask  the  relief  sought  for  by  the  bill,  which  is 
to  obtain  payment  of  the  original  debt  due  by 
the  defendants,  notwithstanding  the  assignment 
of  the  mortgage.     Ibid. 

561.  The  representatives  of  a  deceased  partner 
need  not  be  made  parties  to  a  bill  filed  by  the  sur- 
viving partner;  as  they  have  no  claim  until  the 
partnership  debts  are  paid ;  and  then  it  is  upon 
the  surviving  partner,  or  his  representatives. 
Ibid. 

562.  It  is  no  objection  to  the  bill,  that  it  does 
not  contain  an  offer  to  re-a.ssign  the  mortgage. 
The  court  will  order  this  to  be  done  in  their  de- 
cree, if  they  deem  it  necessary.     Ibid. 

563.  A  bill  may  be  dismissed,  where  the 
plaintiff,  when  called  upon  to  make  proper  par- 
ties, refuses,  or  is  guilty  of  unreasonable  delay, 
in  doing  so;  but  this  must  be  done  on  demurrer, 
plea,  or  answer,  pointing  out  the  per.son  or  per- 
sons whom  the  defeiulant  insists  ought  to  be  made 
parties.    Greenleaf  v.  Queen,  1  Peters,  148. 

564.  Taking  the  amendment  of  the  constitu- 
tion, the  law,  and  their  construction,  as  the  one 
law,  it  follows,  that  whenever  a  court  of  law  is 
competent  to  take  cognisance  of  a  right,  and 
has  power  to  proceed  to  a  final  judgment,  which 
afiords  a  remedy,  plain,  adequate,  and  complete, 
without  the  aid  of  a  court  of  equity,  the  plaintiff 
must  proceed  at  law;  because  the  defendant 
has  a  constitutional  right  of  trial  by  jury.  If  the 
right  is  only  an  ecjuitable  one,  or,  if  legal,  the  re- 
medy is  only  equitable,  or  both  legal  and  equi- 
table, partaking  of  the  character  of  both,  and  a 
court  ol  law  is  unable  to  afford  a  remedy  accord- 
ing to  its  old  and  settled,  proceedings,  commen- 
surate with  the  right,  the  suit  for  ^ils  assertion 
rpay  be  in  equity.  This  distinction  is  strongly 
illustrated  in  a  case  on  the  occupying  claimant 
law  of  Ohio,  (Bank  of  Hamilton  v.  Dudley,  2  Pe- 
ters, 492.)  directing  compensation  to  be  made 
for  improvements  on  lands  recovered  by  eject- 
ment, to  be  ascertained  by  commissioners  ap- 
pointed by  the  court  which  tried  the  cause.  The 
supreme  court  of  the  United  States  held  the  law 
valid  so  far  as  respected  the  right  of  ccmpensa- 
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tion,  but  unconstitutional  as  respected  the  mode 
of  ascertainment :  inasnnuch  as  the  circuit  courts 
of  the  United  States,  in  a  suit  at  law,  must  sub- 
mit every  question  of  fact  to  a  jury.  Baker  v. 
Biddle,  i  Baldwin's  C.  C.  R.  399. 

565.  The  tests  of  the  relative  jurisdiction  over 
suits  at  law  and  equit}',  are.  l.The  subject-mat- 
ter. 2.  The  relief.  3.  Its  application.  4.  The 
competency  of  a  court  of  law  to  afford  it.  Their 
application  is  not  to  be  regulated  by  the  decision 
of  state  or  foreign  courts,  where  their  judicial 
system  is  organized  on  principles  wholly  incon- 
sistent with  a  federal  government  of  limited 
jurisdiction  in  all  its  deixirtmeiits.     Ibid.  405. 

566.  Where  the  original  bill  contains  no  alle- 
gations against  certain  defendants,  whose  names 
have  been  inserted  by  way  of  amendment,  al- 
though they  may  have  answered,  the  bill  must 
be  dismissed  as  to  them.  Andreivs  et  al.  v.  Solo- 
mon et  al.,  Peters'  C.  C.  R.  356. 

567.  To  a  bill  for  a  specific  performance,  the 
defendant,  although  he  answers  and  admits  the 
agreement,  may  nevertheless  protect  himself 
airainst  a  performance,  by  pleading  the  statute. 
Thompson  v.  Todd,  Peters'  C.  C.  R.  380. 

568.  Where  the  bill  is  also  sworn  to,  one  wit- 
ness is  sufficient ;  for  that  is  not  merely  oath 
against  oath,  but  it  is  the  oath  of  the  complain- 
ant, and  one  disinterested  witness,  against  the 
oath  of  the  defendant.  Searcy  v.  Parmell,  1  Cooke, 
110. 

569.  Courts  of  equity  require  that  all  the  parties 
concerned  in  interest  shall  be  brought  before 
them,  that  all  the  matters  maybe  finally  settled. 
This  rule  is,  however,  framed  by  the  court  itself, 
and  is  subject  to  its  discretion  :  and  being  intro- 
duced for  the  purposes  of  justice,  is  susceptible, 
for  those  purposes,  of  modifications.  Ehncndorf 
V.  Taylor,  10  Wheat.  156;  6  Cond.  Rep.  47. 

570.  The  rule  is  not  universally  applicable  to 
cases  in  the  courts  of  the  United  States.  Those 
courts  require  the  plaintiff  to  do  all  he  can  to 
bring  every  person  concerned  in  interest  before 
the  court.  But  if  the  case  may  be  decided  as 
between  the  litigant  parties,  the  circumstance 
that  an  interest  exists  in  some  other  person 
whom  the  process  of  the  court  cannot  reach;  as 
if  such  party  be  a  resident  of  some  other  state  ; 
ou'^ht  not  to  prevent  a  decree  upon  its  merits. 
Ibid. 

571.  The  circumstance  that  some  persons 
have  been  improperly  joined  as  defendants  in 
the  bill,  cannot  afTect  the  jurisdiction  of  the  cir- 
cuit court,  in  a  bill  in  equity  as  to  other  parties 
who  are  properly  before  it.  Carneal  et  al.  v. 
Banks,  10  Wheat.  181  ;  6  Cond.  Rep.  64. 

572.  In  a  suit  in  equity,  brought  by  heirs  at 
law  to  set  aside  a  conveyance  obtained  from 
their  ancestor  by  fraud  and  imposition,  a  final 
decree  for  the  sale  of  the  property  cannot  be 
pronounced  until  all  the  feeirs  are  brought  before 
the  court  as  parties,  if  within  the  jurisdiction  of 
the  court.  Hardins:  et  al.  v.  Handy  et  al.,  11 
Wheat.  103  ;  6  Cond.  Rep.  236. 

573.  If  some  of  the  heirs,  being  bej'ond  the 
jurisdiction  of  the  court,  cannot  be  brought  be- 
fore it  as  parties,  the  undivided  interest  oT  those 
who  are  made  parties  may  be  sold.     Ibid. 


574.  But  if  the  rights  of  those  not  before  the 
court  are  inseparably  connected  with  the  claims 
of  the  parties  litigant,  so  that  a  final  decree  can- 
not be  made  in  the  cause  without  affecting  the 
rights  of  the  absent  parties,  the  peculiar  consti- 
tution of  the  circuit  court  furnishes  no  grounel 
for  dispensing  with  such  parties.  Malloio  v. 
Hinde,  12  Wheat.  193;  6  Cond.  Rep.  516. 

575.  It  is  a  general  rule  in  equity,  that  all 
persons  materially  interested  in  the  matter  of 
the  bill,  as  plaintiffs  or  defendants,  ought  to  be 
made  parties  to  it,  however  numerous  they  may 
be.  There  are,  however,  e.vceptions  to  this 
rule;  as,  where  the  other  person  not  made  a 
party,  is  without  the  jurisdiction  of  the  court ; 
or,  if  a  personal  representative  be  a  necessary 
party,  and  the  right  of  representation  is  in  litiga- 
tion in  the  proper  ecclesiastical  court ;  or  the 
bill  seeks  a  discovery  of  the  necessary  parties; 
and  in  either  case  the  facts  are  charged  in  the 
bill,  the  court  will  not  insist  upon  the  objection ; 
but  if  it  can,  will  proceed  to  make  a  decree  be- 
tween the  parties  before  it.  West  v.  Randall  et 
al.,  2  Mason,  181. 

576.  So,  where  the  parties  are  very  nume- 
rous, and  the  court  perceives  that  it  will  be  al- 
most impossible  to  bring  them  all  before  the 
court ;  or  where  the  question  is  of  general  in- 
terest, and  a  few  may  sue  for  the  benefit  of  the 
whole  ;  or,  where  the  parties  form  a  part  of  a 
voluntary  association  for  public  or  private  pur- 
poses, and  may  be  fairly  supposed  to  represent 
the  rights  and  interests  of  the  whole :  in  these 
and  analogous  ca.ses.  if  the  bill  purports  to  be 
not  merely  in  behalf  of  the  plaintiffs,  but  of  all 
others  interested,  the  plea  of  the  want  of  par- 
ties will  be  repelled,  and  the  court  will  proceed 
to  decide.     Ibid. 

577.  Yet,  in  these  cases,  the  court  will  per- 
mit the  other  parties  to  come  in,  under  the  de- 
cree, and  to  take  the  benefit  of  it,  or  to  show  it 
to  be  erroneous,  and  award  a  rehearing ;  or  will 
entertain  a  bill  or  petition,  which  will  bring  the 
rights  of  such  parties  more  distinctly  before  the 
court,  if  there  be  certainty  or  danger  of  injury 
or  injustice.     Ibid. 

578.  Among  this  class  of  cases,  are  suits 
brought  by  a  part  of  a  crew  of  a  privateer  against 
prize  agents,  for  an  account,  and  their  proportion 
of  prize-money.  There,  if  the  bill  be  in  behalf 
of  themselves  only,  it  will  not  be  sustained  : 
but  if  it  be  in  behalf  of  themselves  and  all  the 
rest  of  the  crew,  it  will  be  sustained  by  a  court 
of  equity.     Ibid. 

579.  A  want  of  parties  is  not  necessarily  fatal, 
even  at  the  hearing,  because  the  case  may  be 
ordered  to  stand  over  to  make  further  parties  ; 
but  this  is  not  done  of  course;  and  rarely,  un- 
less when  the  cause,  as  to  the  new  parties,  may 
stand  upon  the  bill  and  the  answer  of  such 
parties.     Ibid. 

580.  The  incapacity  imposed  on  the  circuit 
courts,  to  proceed  against  any  person  residing 
within  the  United  States,  but  not  within  the  dis- 
trict for  which  this  court  may  be  fiolden,  \viU 
justify  them, 'in  a  bill  in  equity,  in  dispensing 
with  parties  merely  formal.  Perhaps,  in  cases 
where  the  real  merits  of  the  cause  may  be  deter- 
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mined,  without  essentially  affecting  the  interests 
of  absent  persons,  it  may  be  the  duty  ot  the 
court  to  decree  as  between  tiie  parties  before 
them.  But  where  parties  are  essential,  and 
their  interests  may  be  affected  by  a  decree,  the 
court  cannot  proceed  to  a  final  decision  of  the 
cause  until  they  are  parties.  Russell  v.  Clark's 
ExWs.  et  al,  7  Cranch,  69  ;  2  Cond.  Rep.  417. 

581.  In  all  bills  in  equity,  in  the  courts  of  the 
United  States,  the  citizenship  should  appear  on 
the  face  of  the  bill,  to  entitle  the  court  to  take 
jurisdiction,  otherwise  the  bill  will  be  dismissed. 
If  the  citizenship  be  properly  averred,  and  the 
defendant  means  to  deny  the  fact  of  citizenship, 
he  must  take  the  exception  by  way  of  plea,  and 
cannot  do  it  by  general  answer,  for  it  is  a  preli- 
minary inquiry.  Dodge  v.  Perkins,  4  Mason's  C. 
C.  R.  435. 

582.  A  bill  in  equity,  to  enjoin  a  judgment, 
lies  in  the  circuit  court  where  the  judgment  is 
given  :  although  the  original  plaintifT  resides  in, 
and  is' a  citizen  of  another  state.  Such  a  bill  is 
not  an  original  suit  within  the  sense  of  the  11th 
section  of  the  judiciary  act  of  1789,  ch.  20.  Ibid. 

583.  A  release  to  a  third  person  of  the  right 
to  the  land  in  controversy  in  the  original  suit,  is 
not  an  extinguishment  of  the  right  to  maintain  a 
bill  in  equity  for  an  injunction  and  relief,  where 
the  equity  is  a  mere  possibility  or  constructive 
equitable  trust,  created  by  the  decree  of  the 
court  of  equity.  Such  an  equity  is  not  assigna- 
ble, for  it  has  no  existence,  but  by  the  decree  of 
the  court  subsequently  made.     Ibid. 

584.  Whether  a  bill  in  chancery  is  open  to 
the  objection  of  multifariousness  or  not,  will  de- 
pend on  all  the  circumstances  of  the  particular 
case.  No  general  rule  can  be  laid  down  upon  the 
subject ;.  and  much  must  be  left  to  the  discretion 
of  the  court.     Oliver  v.  Piatt,  3  Howard,  333. 

585.  Multifariousness  in  a  bill  can  be  taken 
by  a  party  to  the  bill  only  by  demurrer,  or  plea, 
or  answer,  and  cannot  be  taken  at  the  hearing 
of  the  cause.  But  the  court  itself  may  take  the 
objection  at  any  time,  at  the  hearing  or  other- 
wise. The  objection  cannot  be  taken  by  a  party 
in  the  appellate  court.     Ibid. 

586.  General  objections  to  an  original  bill, 
grounded  on  its  not  showing  a  proper  case  for 
the  interference  of  a  court  of  chancery,  should 
be  reserved  until  after  the  revivor  of  the  bill. 
^pJtes  V.  Dana,  2  Sumner,  C.C.  R.  383. 

587.  JNlatters  may  be  inquired  into  under  a 
bill  in  equity,  notwithstanding  they  are  open  at 
law,  where  the  bill  is  brought  for  other  purposes, 
as  for  discovery,  an  injunction  to  stay  proceedings 
at  law,  and  for  other  general  relief  upon  the 
meri(^,  which  a  court  of  law  is  incompetent  to 
administer.  Gass  v.  Sliiiso)i,  2  Sumner.  C.  C.  R. 
454. 

588.  Under  a  bill  in  equity,  proof  is  not  ad- 
mitted in  respect  to  matters  not  alleged  in  the 
bill  or  answer;  and,  therefore,  one  of  the  parlies 
wha  claimed  to  be  an  original  purchaser  for  a 
valuable  consideration  without  notice,  not  having 
60  stated  in  his  answer,  it  was  held  that  evidence 
in  regard  to  the  fact  was  not  admissible.  Barque 
Chusan.  2  Story,  C.  C.  R.  456. 


5.  Ansiver  and  Pleas  in  Chancery. 

589.  A  plea  in  bar  to  a  bill  in  chancery,  deny- 
ing only  part  of  the  material  facts  stated  in  the 
bill,  is  not  good.  A  mere  denial  of  facts  is  pro- 
per for  an  answer,  but  not  for  a  plea.  Milligan, 
AdmW.  of  Milligan,  v.  Blillcdge  and  Wife,  3 
Cranch,  280;   1  Cond.  Rep.  503. 

590.  The  answer  of  a  defendant  in  chancery, 
though  he  may  be  interested  in  the  whole  amount 
in  controversy,  is  conclusive  evidence,  if  un- 
contradicted by  any  witness  in  the  cause.  Lenox 
v.Prout,  3'Wheat.  520j  4  Cond.  Rep.  311. 

591.  If  an  account  stated  be  pleaded  in  bar 
to  a  bill  in  equity,  such  bill  will  be  sustained, 
except  so  far  as  the  complainant  shall  show  it  to 
be  erroneous.  Chappedelaine  et  al.  v.  Dccheneaux, 
4  Cranch,  306;  2  Cond.  Rep.  116. 

592.  The  answer  of  one  defendant  is  evidence 
against  other  defendants  claiming  through  him. 
Field  et  al.  v.  Holland  et  al,  6  Cranch,  8  ;  2  Cond. 
Rep.  285. 

593.  The  answer  of  a  defendant  is  evidence 
against  the  plaintiff,  although  it  be  doubtful 
whether  a  decree  can  be  made  against  such  de- 
fendant.    Ibid. 

594.  The  plaintiffs  cannot  avail  themselves  of 
the  answer  of  a  defendant  who  is  substantially 
a  plaintiff;  it  is  not  evidence  against  a  co-defend- 
ant.    Ibid. 

595.  If  the  answer  neither  admits  nor  denies 
the  allegations  of  the  bill,  they  must  be  proved 
in  the  final  hearing;  but  upon  a  question  of  dis- 
solution of  an  injunction,  they  are  to  be  taken  to 
be  true.  Young  v.  Grundy,  6  Cranch,  51 ;  2  Cond. 
Rep.  300. 

596.  An  answer,  responsive  to  the  bill,  is  evi- 
dence in  favour  of  the  defendant.  Russel  v. 
Clark'sExccutors,!  Cvanch,69  ■  2Cond.Rep.  417. 

597.  The  answer  of  one  defendant  in  chan- 
cery is  not  evidence  against  his  co-defendant ; 
nor  is  his  deposition,  although  he  had  been  dis- 
charged by  the  insolvent  act  of  assembly  of 
Rhode  Island,  of  1757,  from  all  debts  and  con- 
tracts, prior  to  the  date  of  the  discharge  ;  and 
although  the  debt  in  suit  was  a  debt  contracted 
prior  to  such  discharge,  the  debt  having  been 
contracted  in  a  foreign  country.  Clark's  Exhs. 
V .  Van  Ricmsdyk,  9  Cranch,  153;  3  Cond.  Rep. 
319. 

598.  An  answer  in  chancery,  although  positive, 
and  directly  responsive  to  an  allegation  in  the 
bill,  may  be  outweighed  by  circumstances;  es- 
pecially'if  it  be  respecting  a  fact  which,  in  the 
nature  of  things,  cannot  be  within  the  personal 
knowledge  of  the  defendant.     Ibid. 

599.  A.  denial  by  the  defendant,  that  his  tes- 
tator cave  authority  to  A.  to  draw  a  bill  of  e.v- 
change,  is  not  such  an  answer,  to  an  averment 
of  such  authority,  as  will  deprive  the  complain- 
ant of  his  remedy ;  unless  the  defendant  also 
deny  the  subsequent  assent  of  his  testator  to  the 
drawing  of  such  bill.  For  a  subsequent  assent 
is  equivalent  to  an  original  authority.     Ibid. 

600.  It  is  a  general  rule  that  either  two  wit- 
nesses, or  one  witness  with  probable  circum- 
stances, will  be  required  to  outweigh  an  answer 
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asserting  a  fact  responsively  to  the  bill.  The  I  supreme  court,  at  February  term,  1822,  for  the 
reason  is,  the  plaintiff  calls  upon  the  defendant  regulation  of  proceedings  in  the  circuit  courts  in 
to  answer  the  allegation  he  makes,  and  thereby  !  equity  causes,  prescribes,  "if  a  plea  or  demurrer 


admits  the  evidence ;  if  it  is  testimony,  it  is 
equal  to  the  testimony  of  any  other  witness; 
and  as  the  plaintiff  cannot  prevail  if  the  balance 
of  proof  be  not  in  his  favour,  he  must  have  cir- 
cumstances in  addition  to  his  single  witness  in 
order  to  turn  the  balance.  But  there  may  be 
evidence,  arising  from  circumstances,  stronger 
than  the  testimony  of  any  single  witness.    Ibid. 

601.  The  weight  of  an  answer  must,  also, 
from  the  nature  of  evidence,  depend  in  some 
degree  upon  the  fact  slated.     Ibid. 

602.  A  defendant  having,  perhaps  incautiously, 
used  terms  indicating  a  knowledge  of  what  in 
the  nature  of  things  he  could  not  know,  cannot 
give  to  his  answer  more  effect  than  it  would 
have  been  entitled  to,  had  he  been  more  circum- 
spect in  his  language.     Ibid. 

60.S.  If  a  plea  to  a  bill  in  chancery  be,  in  the 
apprehension  of  the  complainant,  good  in  matter, 
but  not  true  in  fact,  he  may  reply  to  it,  and  pro- 
ceed to  examine  witne.sses  as  in  case  of  a  repli- 
cation to  an  answer;  but  such  a  proceeding  is 
always  an  admission  of  the  sufficiency  ofthe 
plea  itself,  as  much  so  as  if  it  had  been  set  down 
for  argument  and  allowed  ;  and  if  the  facts,  re- 
lied on  by  the  plea,  are  proved,  a  dismission  of 
the  bill,  on  the  hearing,  is  a  matter  of  course. 
Hughes  V.  Blake,  6  Wheat.  453:  5  Cond.  Rep.  140. 

604.  After  an  answer  and  discovery,  the  rule 
is,  that  a  suit  brought  merely  for  discovery  can- 
not be  revived.  The  object  is  obtained,  and  the 
plaintiff  has  no  motive  for  reviving  it.  Greenleaf 
V.  Queen,  1  Peters,  148. 

605.  If  a  bill  charges  a  defendant  with  notice 
of  a  particular  fact,  an  answer  must  be  given 
without  a  special  interrogatory  to  the  matter. 
But  a  defendant  is  not  bound  to  answer  an  inter- 
rogatory, not  warranted  by  some  matter  con- 
tained in  a  former  part  of  the  bill.  Mechanics 
Bank  of  Alexandria  \.  Lynn,  1  Peters,  383. 

606.  It  is  a  well-settled  rule  that,  in  a  bill 
praying  relief,  when  the  facts  charged  in  the 
bill,  as  the  ground  for  the  decree,  are  clearly 
and  positively  denied  by  the  answer,  and  proved 
only  by  a  single  witness,  the  court  will  not  de- 
cree against  the  defendant.  And  it  is  equally 
well  settled,  that  when  the  witness  on  the  part 
of  the  complainant  is  supported  and  corroborated 
by  circumstances,  suflicient  to  outweigh  the 
denial  in  the  answer,  the  rule  does  not  apply. 
The  Union  Bank  of  Georgelorcn  v.  Geary,  5  Pe- 
ters, 99.  •^' 

607.  An  injunction  bill  was  filed,  upon  the 
oath  of  the  complainant,  against  a  corporation, 
and  an  answer  was  put  in,  under  their  common 
seal,  unaccompanied  by  an  oath.  The  weight 
of  such  an  answer  is  very  much  lessened,  if  not 
entirely  destroyed,  when  it  is  not  sworn  to.  Ibid. 
_  608.  The  supreme  court  is  inclined  to  adopt 
It  as  a  general  rule,  that  an  answer,  not  under 
oath,  is  to  be  considered  merely  as  a  denial  of 
the  allegation  in  the  bill,  analogous  to  the  general 
issue  at  law,  so  as  to  put  the  complainant  to  the 
proof  of  such  alleaation.     Ibid. 

609.   The   20th^of  the   rules 
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be  overruled,  no  other  plea  or  demurrer  shall 
be  thereafter  received ;  and  the  defendant  shall 
proceed  to  answer  the  plaintiff's  bill :  and  if  he 
fail  to  do  so,  within  two  calendar  months,  the 
same,  or  so  much  thereof  as  was  covered  by  the 
plea  or  demurrer,  may  be  taken  for  confessed  ; 
and  the  matter  thereof  decreed  accordingly." 
Bank  of  the  United  States  v.  White  et  at.,  8  Peters, 
262. 

610.  By  the  terms  of  this  rule,  no  service  of 
any  copy  of  an  interlocutory  decree,  taking  the 
bill  pro  confesso,  is  necessary  before  the  final 
decree;  and  therefore  it  cannot  be  insisted  on 
as  a  matter  of  right,  or  furnish  a  proper  ground 
for  a  bill  of  review.  If  the  circuit  court  should, 
as  matter  of  favour  and  discretion,  enlarge  the 
time  for  an  answer,  or  require  the  service  of  a 
copy  before  the  final  decree,  that  may  furnish  a 
ground  why  that  court  should  not  proceed  to  a 
final  decree,  until  such  order  was  complied  with. 
But  any  omission  to  comply  with  it,  would  be  a 
mere  irregularity  in  its  practice:  and  if  the  court 
should  afterwards  proceed  to  make  a  final  de- 
cree without  it,  would  not  be  error  for  which  a 
bill  of  review  lies;  but  it  would  have  to  be  re- 
dressed, if  at  all,  by  an  order  to  set  aside  the 
decree  for  irregularity,  while  the  court  retained 
possession  and  power  over  the  decree  and  the 
cause.     Ibid. 

611.  A  bill  was  filed  in  the  circuit  court  of 
Ohio,  for  a  conveyance  of  the  legal  title  to  cer- 
tain real  estate  in  the  city  of  Cincinnati,  and  the 
statute  of  limitations  of  Ohio  was  relied  on  by 
the  defendants.  The  complainant  claimed  the 
benefit  of  an  exception  in  the  statute,  of  non- 
residence  and  absence  from  the  state  ;  and  evi- 
dence was  given,  tending  to  show  that  the  per- 
son under  whom  he  made  his  claim  in  equity 
was  within  the  e.xception.  The  non-residence 
and  absence  were  not  charged  in  the  bill,  and 
of  course  were  not  denied  or  put  in  issue  in  the 
answer.  Held,  That  the  supreme  court  can  take 
no  notice  of  the  proofs;  for  the  proofs,  to  be  ad- 
missible, must  be  founded  upon  some  allega- 
tions in  the,  bill  and  answer.  If 'the  merits  of 
the  case  were  not  otherwise  clear,  the  court 
might  remand  the  cause  for  the  purpose  of 
am-^nding  the  pleadings.  Piatt  v.  Valtier  et  ah, 
9  Peters,  405. 

612.  It  is  an  established  and  universal  rule 
of  pleading  in  chancery,  that  a  defendant  may 
meet  a  complainant's  bill  by  several  modes  of 
defence.  He  may  demur,  answer  and  plead  to 
different  parts  of" the  bill;  so  that  if  a  bill  for 
discovery  contain  proper  matter  for  the  one,  and 
not  for  the  other,  the  defendant  should  answer 
the  proper,  and  demur  to  the  improper  matter; 
and  if  he  demur  to  the  whole  bill,  the  demurrer 
must  be  overruled.  Livingston  v.  Story,  9  Peters, 
632. 

613.  The  principle  is  unquestionable,  that  all 
the  parties  to  the  original  decree  ought  to  |oin 
in  the  bill  of  leview."^  Bank  of  the  United  States 
V.  White,  8  Peters.  252. 

614.  No  admissions  in  an  answer  to  a  bill  in 
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hancery  can,  under  any  circumstances,  lay  the 
.oundation  for  relief,  under  any  specific  head  of 
equity,  unless  it  be  substantially  set  forth  in  the 
bill.  '  Jackson  V.  Ashton,  11  Peters,  229. 

615.  The  22d  rule  for  the  regulation  of  equity 
practice  in  the  circuit  courts  of  the  United  States 
does  not  allow  a  defendant,  instead  of  filing  a 
formal  demurrer  or  a  plea,  to  insist  on  any  spe- 
cial matter  in  his  answer,  and  have  also  the 
benefit  thereof,  as  if  he  had  pleaded  the  same 
matter  and  demurred  to  the  bill.  In  this  re- 
spect, the  rule  is  merely  affirmative  of  the  gene- 
ral rule  of  the  court  of  chancery,  in  which  mat- 
ters in  abatement,  and  to  the  jurisdiction,  being 
preliminary  in  their  nature,  must  be  taken  ad- 
vantage of  by  plea,  and  cannot  be  taken  advan- 
tage of  in  a  general  answer,  which  necessarily 
admits  the  right  and  capacity  of  the  party  to  sue. 
Livingston  v.  Story,  11  Peters,  351. 

616.  Under  special  circumstances,  as  if  the 
defendant  to  a  bill  for  an  injunction  be  merely 
nominal,  the  court  will,  on  the  application  of  the 
party  really  interested,  though  not  a  party  on 
the  record,  direct  the  answer  of  the  nominal 
party  to  be  taken  under  a  commission ;  and 
notice  of  such  an  application  to  the  court  is  not 
necessary.  Wilkins  v.  Jordan,  3  Wash.  C.  C.  R. 
226. 

617.  If  the  plaintiff  finds  it  necessary,  from 
the  answer,  to  prove  new  matter,  the  practice  is 
now  to  amend  the  bill.  Bat  if  a  special  replica- 
tion is  filed,  denying  all  the  material  parts  of  the 
answer,  and  also  charging  new  matter,  the  new 
m.alter  will  be  considered  as  surplusage,  at  the 
hearing.  Dwpoiti  v.  3Iussey,  4  Wash.  C.  C.  R. 
12S. 

618.  A  plea  to  a  bill  in  equity  may  be  good  in 
part,  and  not  so  in  the  whole;  and  the  court  will 
allow  it  as  to  so  much  of  the  bill  as  it  is  properly 
applicable  to,  unless  it  has  the  vice  of  duplicity 
in  it.  Kirkpatrick  v.  White  et  ah,  4  Wash.  C.  C 
R.  595. 

619.  An  answer  in  chancery  by  a  defendant 
beyond  sea,  must  be  taken  and  sworn  to  by  a 
commission,  under  a  dedimus  issued  by  the 
court,  directing  him  to  administer  the  oath  in 
the  most  solemn  forms  observed  by  the  laws 
and  usages  of  that  country.  Read  v.  Conscqua, 
4  Wash.  C.  C.  R.  335. 

620.  An  answer  from  China  beinj;  objected 
to  as  not  responsive  to  all  the  charges  in  the  bill, 
the  circuit  court  directed  the  plaintiff  to  file  his 
e.\cepiions  in  ten  days;  and  if  the  new  answer 
was  clear  of  those  exceptions,  no  new  exceptions 
to  it  would  be  listened  to.     Ibid. 

621.^Where  a  bill  in  equity  states  a  case  to 
which  the  act  of  limitations  applies,  without 
bringmg  it  within  some  of  the  savings,  the  de- 
fendant may  take  advantage  of  the  bar,  by  de- 
murrer. Wisner  et  al.  v.  liarnet  et  al.,  4  Wash. 
C.  C.  R.  631. 

622.  It  is  a  good  cause  of  exception  to  an  an- 
swer, that  to  the  denial  that  the  defendant  has 
no  knowledge  of  the  facts  charged,  it  is  not 
added  that  he  had  no  information  or  belief  of 
them.    Bradford  v.  Geiss,  4  Wash.  C.  C.  R.  513. 

623.  On  fiKception  to  an  answer  for  imperti- 
nence and  scandal,  courts  of  equity  give  the  an- 


swer a  liberal  consideration,  having  regard  to  the 
nature  of  the  case  as  made  by  the  bill.  Gris- 
wold  V.  Hill,  1  Paine's  C.  C.  R.  390. 

624.  If  the  answer  of  the  defendant  be  respon- 
sive to  a  bill,  and  deny  the  allegation  contained 
in  it,  the  plaintiff"  must  support  his  averment  by 
a  witness,  and  corroborating  circumstances,  to 
avoid  the  effect  of  the  answer.  Higbce  v.  Hop- 
kins, 1  Wash.  C.  C.  R.  230. 

625.  If  a  plea  be  set  down  for  argument  by 
the  complainant,  without  replication,  the  matter 
of  it  must 'be  taken  as  tiue.  Gallagher's  Exrs. 
V.  Roberts,  1  Wash.  C.  C.  R.  320. 

626.  A  verdict  and  judgment  at  law  are  no 
bar  to  relief  in  equity,  if  an  equitable  ground  of 
relief  be  laid,  and  this  not  denied  by  the  plea. 
Ib2d. 

627.  If  it  be  denied,  plaintiff  may  reply  gene- 
rally, and  go  into  proof  to  support  the  bill ;  if  he 
fail  in  hisproof,  the  plea  will  be  a  good  bar  in 
the  same  manner  as  if  no  replication  had  been 
put  in.     Ibid. 

628.  If  the  hill  contain  no  ground  for  relief, 
the  defendant  should  demur.     Ibid. 

629.  A  replication  to  a  plea  is  an  admission 
of  the  sufficiency  of  the  plea,  as  much  as  if  it 
had  been  set  down  for  argument,  and  allowed  ; 
and  all  that  the  defendant  has  to  do,  is  to  prove 
it  in  point  of  fact;  and  a  dismission  of  the  bill  on 
the  hearing  is  then  a  matter  of  course.  Hughes 
V.  Blake,  6  Wheat.  453;  5  Cond.  Rep.  136. 

630.  In  general,  the  answer  of  one  defendant 
in  equity  cannot  be  read  in  evidence  against  an- 
other. "But  where  one  defendant  succeeds  to 
another,  so  that  the  right  of  the  one  devolves  on 
the  other,  and  they  become  privies  in  the  estate, 
the  rule  does  not  apply.  Osborn  v.  Bank  of  the 
United  States,  9  Wheat.  738,  5  Cond.  Rep.  741.  ' 

631.  A  general  answer  in  chancery  overrules 
the  pleas.  Taylor  v.  Luther,  2  Sumner's  C.  C.  R. 
228. 

632.  Where  the  plaintiff",  in  his  bill  in  chan- 
cery, directly  charged  upon  the  defendant,  that 
he  had  made  and  entered  into  a  certain  agree- 
ment, a  simple  denial  by  the  defendant  in  his 
answer,  "according  to  his  recollection  and  be- 
lief," is  insufficient,  and  must  be  treated  as  a 
mere  evasion.     Ibid. 

633.  An  allegation  in  any  answer,  which  is  not 
responsive  to  the  bill,  is  not  evidence;  and  the 
onus  probandi  is  on  the  defendant,  to  establish 
it.     Fla!:!r  v.  Mann,  2  Sumner's  C.  C.  R.  487. 

634.  The  administratrix  of  the  defendant  in 
the  original  bill,  and  his  infant  son  and  sole  heir, 
are  proper  parlies  against  whom  a  bill  of  revivor 
may  be  exhibited.  Beites  v.  Dana,  2  Sumner's 
C.  C.  R.  383. 

635.  If  the  complainant  in  a  bill  in  chancery 
does  not  file  a  general  replication  to  the  answer 
of  the  defendant,  the  answer  is  to  betaken  as 
true,  and  no  evidence  can  be  given  by  the  com- 
plainant to  contradict  it.  Pierce  v.  West's  Ex'rs., 
Peters'  C.  C.  R.  351. 

636.  After  a  cause  was  set  down  for  hearing, 
on  bill  and  answer,  and  a  reference  to  the  auditor, 
the  plaintiff"  was  allowed  to  file  a  general  repli- 
CJition.     Ibid. 

637.  The  general  rule  is,  that  if  the  defendant 
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plea,  he  contends  he  is  not  bound  to  answer,  the 
latter  overrules  the  former.  Ferguson  v.  O^Hara, 
Peters'  C.  C.  R.  493. 

638.  If  the  plea  is  only  to  some  part  of  the 
bill,  the  defendant  must  answer  to  the  residue, 
unless   the  matter   be  proper  for  a  demurrer. 

Ibid.  .,  . 

639.  The  answer  of  one  defendant  to  a  bill  in 
chancery,  cannot  be  used  as  evidence  against 
his  co-defendant ;  and  the  answer  of  an  agent  is 
not  evidence  against  his  principal,  nor  are  his 
admissions  in  pais,  unless  where  they  are  a  part 
of  the  res  gesta.  Leeds  v.  Marine  Ins.  Co.  of 
Alexandria,  2  Wheat.  380;  4  Cond.  Rep.  170. 

640.  Where  a  cause  is  set  down  for  hearing, 
on  the  bill,  answer,  and  exhibits,  without  other 
pleadings,  the  whole  of  the  answer  must  be 
taken  as  true.     Ibid. 

641.  The  rule  in  chancery  is,  if  the  answer 
of  the  defendant  admits  a  fact,  but  insists  on 
matter  by  way  of  avoidance,  the  complainant 
need  not  prove  the  fact  admitted,  but  the  de- 
fendant must  prove  the  matter  in  avoidance. 
Clarke  ct  al.  v.  White,  12  Peters,  178. 

642.  The  answer  of  a  defendant  in  another 
suit,  though  good  evidence  against  him,  is  not 
admissible  against  a  co-defendant.  Dexter  v. 
Arnold,  3  Sumner's  C.  C.  R.  152. 

643.  In  matters  of  form,  or  mistakes  of  dates, 
or  verbal  inaccuracies,  courts  of  equity  are  very 
indulgent  in  allowing  amendments  of  answers  : 
but  they  are  slow  to  allow  amendments  on  ma- 
terial facts,  or  to  change  essentially  the  grounds 
taken  in  the  original  answers.  Smith  v.  Bab- 
cock,  3  Sumner's  C.  C.  R.  350. 

644.  Where  the  object  is  to  let  in  new  facts 
and  defences,  wholly  dependent  on  parol  evi- 
dence, the  reluctance  of  the  court  to  allow 
amendments  is  much  increased  ;  since  it  would 
encourage  carelessness  and  indifierence  in  mak- 
ing answers,  and  open  the  door  to  the  introduc- 
tion of  testimony  manufactured  for  the  purpose. 
The  whole  matter  is  in  the  discretion  of  the 
court.     Ibid. 

645.  When  a  party  sought  to  amend  his  an- 
swer, by  showing  that  the  instrument  annexed 
to  the  answer  was  not  the  original  instrument, 
executed  at  the  time  of  the  conveyance,  or  a 
copy  thereof,  but  that  it  varied  from  that  instru- 
ment in  some  important  particulars,  material  to 
the  present  controversies  :  that  the  original  was 
lost  or  mislaid  by  the  person  (not  the  defendant) 
to  whom  it  belonged;  that  the  contents,  so  far 
as  they  were  material  in  this  application,  as  well 
as  the  existence  and  genuineness  of  the  paper, 
could  be  established  by  satisfactory  evidence ; 
and  that  the  mistake  in  the  answer  was  not  dis- 
covered until  long  after  the  answer  was  sworn 
to  and  filed  ;  and  that  its  materiality  was  wholly 
unsuspected,  until  it  was  recently  "brought  as  a 
point  of  objection  on  the  other  side  ;  Held,  That 
under  the  circumstances  a  supplementary  an- 
swer might  be  filed,  which  should  fully,  posi- 
tively, and  accurately  state  all  the  attendant  cir- 
cumstances, and  the  substantial  contents  of  the 


646.  An  exception  to  an  answer  for  insnlH 
ciency  should  state  the  charges  in  the  bill,  the 
interrogatory  applicable  thereto  to  which  the 
answer  is  responsive,  and  the  terms  of  the  an- 
swer verbatim,  so  that  the  court  may  see  whe- 
ther it  is  sufficient  or  not.  Brooke  v.  Byani,  1 
Story's  C.  C.  R.  296. 

647.  Whenever  the  defendant  does  not  deny 
any  particular  allegations  stated  in  the  bill,  but 
states  his  belief  thereof,  he  either  admits  that  it 
is  true,  or  that  he  does  not  mean  to  controvert  it. 
But  a  mere  statement  by  a  defendant  in  his  an- 
swer, that  he  has  no  knowledge  of  the  fact  as 
stated,  without  any  answer  as  to  his  belief  cori- 
cerning  it,  is  not  such  an  admission  as  to  be  evi- 
dence "of  the  fact.     Ibid. 

648.  The  defendant  in  equity  is  bound  to  an- 
swer in  direct  and  unequivocal  terms,  as  to  the 
state  of  his  mind  regarding  every  fact  stated  in 
the  bill  on  which  he  is  interrogated ;  either,  that 
he  does  believe  the  matters  inquired  of,  or  that 
he  cannot  form  any  belief,  or  has  none  concern- 
in"-  it;  and  according  as  the  answer  maybe, 
he°  must  slate  that  he  calls  on  the  plaintiff  for 
proof,  or  that  he  admits  the  particular  fact,  or 
that  he  waives  all  controversy  concerning  it. 

Ibid. 

649.  Held,  That  where  an  answer  contains 
more  than  is  strictly  applicable  to  the  support  of 
the  plea,  it  overrules  the  plea.  Stearns  v.  Page. 
1  Story's  C.  C.  R.  204. 

650.  The  rule  of  equity  is,  that  an  answer 
responsive  to  the  allegations  and  charges  made 


in  the  bill,  and  containing  clear  and  positive  de- 
nials thereof,  must  prevail,  unless  overcome  by 
the  testimony  of  two  witnesses;  or  by  one  wit- 
ness and  other  attendant  circumstances,  supply- 
ino-  the  want  of  another  witness.  Daniel  v. 
3Iitchell,  1  Story's  C.  C.  R.  172. 

651  An  answer  responsive  to  the  allegations 
and  charges  in  the  bill,  will  prevail  in  favour  of 
the  defendant  as  evidence,  unless  it  be  overcome 
by  the  testimony  of  two  witnesses,  or  by  one 
w-itness,  and  corroborative  circumstances.  Lang- 
don  v.  Goddard,  2  Story's  C.  C.  R.  267 

652  An  answer  in  equity  to  iacts  cnarged  in 
the  bill,  is  to  be  taken  as  true  until  the  contrary 
is  clearly  established.  Hough  v.  Ruhardson,  3 
Story's  C.  C.R.  659.    {Gould  v.  Govld,  Ibid.  576.) 

653.  Exceptions  were  taken  to  the  answer,  on 
the  o  round  that  the  statements  of  the  defendants 
therein  contained,  "were  not,  to  the  best  of  their 
remembrance,  information,  and  belief,  '  as  re- 
quired by  the  bill,  and  were  imperfect  and  in- 
sufficient, and  the  exceptions  were  allowed  by 
the  court.  It  was  held,  that  the  defendant  was 
bound  to  answer  as  to  his  information,  and  re- 
membrance, and  belief,  as  well  as  to  his  know- 
ledge.    Ibid. 

6.  Process  in  Chancery. 

654.  If  a  judiiment  at  law  be  obtained,  the 
service  of  the  s'ubpcena  on  the  attorney  ot  he 
plaintiff  in  the  suit,  he  being  absent  f'-om  the 
state,  will  be  good,  where  the  subjec   in  contro 


cumstances,  and  the  substantial  contents  ot  the    state,  wii    oe  goou,  uuc.c  '"-J      ,     g^-j  f^j. 
lost  instrument;  and  in  what  particulars,  as  far  1  versy  is  the  same  with  the  matter  m 
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which  the  judgment  was  rendeied.     Hitner  v. 
Suckley,  2  Wash.  C.  C.  R.  465. 

655.  A  circuit  court,  sitting  as  a  court  ot  equity, 
cannot  award  a  writ  of  habere  facias  possessio- 
nem to  enforce  its  decree.  Wallen  v.  WilUams, 
7  Cranch,  602;  2  Cond.  Rep.  622. 

7.   Relief  in  Chancery.      Specific   Performance, 
Trust,  Mistake,  Fraud. 

SPECIFIC    PERFORMANCE. 

656.  Although  it  seems  to  be  a  general  rule, 
that  a  court  of  chancery  will  not  decree  a  spe- 
cific performance  of  contracts,  except  for  the 
purchase  of  lands,  or  things  which  relate  to  the 
realty,  and  are  of  a  permanent  nature  ;  and  that 
where  contracts  are  for  chattels,  and  cornpensa- 
tion  can  be  made  in  damages,  the  parties  may 
be  left  to  their  remedy  at  law  j  yet,  notwith- 
standing this  distinction  between  personal  con- 
tracts for  goods  and  contracts  for  lands,  there 
are  many  cases  to  be  found  where  specific  per- 
formance of  contracts,  relating  to  personalty, 
have  been  enforced  in  chancery;  and  courts 
will  only  weigh  with  greater  nicety,  contracts 
of  this  description,  than  such  as  relate  to  lands. 
The  Mechanics  Bank  of  Alexandria  v.  Louisa  and 
Maria  Seton,  1  Peters.  305. 

657.  Time  is  material  as  to  the  specific  per- 
formance of  a  contract,  wherever,  from  the 
change  of  circumstances,  a  specific  perform- 
ance, such  as  would  answer  the  ends  of  justice 
between  the  parties,  has  become  impossible. 
Pratt  et  al.  v.Laiv  et  al,  9  Cranch,  456;  3  Cond. 
Rep.  460. 

658.  The  execution  of  instruments,  fairly  and 
legally  entered  into,  is  one  of  the  peculiar 
branches  of  equity  jurisdiction;  and  a  court  of 
equity  will  compel  a  delinquent  party  to  per- 
form his  agreement,  according  to  the  terms  of 
it,  and  to  the  manifest  intention  of  the  parties. 
Hunt  V.  Rousmanier'' s  Adm'r.,  1  Peters,  13. 

659.  Courts  of  equity  have  jurisdiction  to  en- 
force a  specific  performance  of  an  award  respect- 
ing real  estate.  But  he  who  seeks  performance, 
must  show  a  readiness  to  perform  all  the  award 
on  his  own  part.  McNeil  v.  Magee,  5  Mason's 
C.  C.  R.  244. 

660.  After  long  delay  and  laches,  a  court  of 
equity  will  not  decree  a  specific  performance  of 
an  award,  especially  where  there  has  been  a 
material  change  of  circumstances,  and  injury  to 
the  other  party.    Ibid. 

661.  A  court  of  equity  ought  not  to  decree  a 
specific  performance  of  a  contract  to  the  letter, 
where,  from  change  of  circumstances,  mistake, 
or  misapprehension,  it  would  be  unconscientious 
so  to  do.  The  court  may  so  modify  the  agree- 
ment as  to  do  justice,  as  far  as  circumstances 
will  permit,  and  refuse  specific  execution,  unless 
the  party  seeking  it  will  comply  with  such  molli- 
fications as  justice  requires.  The  Mechanics  Bank 
of  Alexandria  v.  Lynn,  1  Peters,  382. 

662.  The  powers  of  a  court  of  chancery  to 
enforce  a  specific  execution  of  contracts,  are 
very  valuable  and  important.  For  in  many  cases 
where  the  remedy  at  law  for  damages  is  not  lost, 
complete  justice  cannot  be  done  without  a  spe- 


cific execution.  And  it  has  been  almost  as  much 
a  matter  of  course  for  a  court  of  equity  to  decree 
a  specific  execution  of  a  contract  for  the  pur- 
chase of  lands,  where  in  its  nature  and  circum- 
stances it  is  unobjectionable,  as  it  is  to  give 
damages  at  lavi-.  where  an  action  will  lie  for  a 
breach  of  the  contract.  But  this  power  is  to  be 
exercised  under  the  sound  discretion  of  the 
court,  with  an  eye  to  the  substantial  justice  of 
the  case.    King  v.  Hamilton,  4  Peters,  328. 

663.  When  a  party  comes  into  a  court  of  chan- 
cery seeking  equity,  he  is  bound  to  do  justice, 
and  not  asklhe  court  to  become  the  instrumerit 
of  iniquity.  When  a  contract  is  hard  and  desti 
tute  of  all  equity,  the  court  will  leave  parties  to 
their  remedy  at  law ;  and  if  that  has  been  lost 
by  negligence,  they  must  abide  by  it.     Ibid. 

664.  If  is  a  settled  rule  in  a  bill  for  specific 
performance  of  a  contract,  to  allow  a  defendant  to 
show  that  it  is  unreasonable,  or  unconscientious,  or 
founded  in  mistake,  or  other  circumstances  lead- 
ing satisfactorily  to  the  conclusion  that  the  grant- 
ing of  the  prayer  of  the  bill  would  be  inequitable 
and  unjust.  Gross  negligence  on  the  part  of  the 
complainant,  has  great  weight  in  cases  of  this 
kind.  A  party,  to  entitle  himself  to  the  aid  of  a 
court  of  chancery  for  a  specific  execution  of  a 
contract,  should  show  himself  ready  and  desirous 
to  perform  his  part.     Ibid. 

665.  The  right  of  a  vendor  to  come  into  a 
court  of  equity  to  enforce  a  specific  performance, 
is  unquestionable.  Such  objects  are  within  the 
settled  and  common  jurisdiction  of  the  court.  It 
is  equally  well  settled,  that  if  the  jurisdiction 
attaches,  the  court  will  go  on  to  do  complete 
justice ;  although  in  its  progress  it  may  decree 
on  a  matter  which  is  cognisable  at  law.  Cath- 
cart  it  al.  v.  Robinson,  5  "Peters,  264. 

666.  Excess  of  price  over  value,  if  the  con- 
tract be  free  from  imposition,  is  not  of  itself 
sufficient  to  prevent  a  decree  for  a  specific  per- 
formance. But  though  it  will  not,  standing  alone, 
prevent  a  court  of  chancery  enforcing  a  contract, 
it  is  an  ingredient  which,  associated  with  others, 
will  contribute  to  prevent  the  interference  of  a 
court  of  equity.     Ibid. 

667.  The  difference  between  that  degree  of 
unfairness  which  will  induce  a  court  of  equity  to 
interfere  actively  by  setting  aside  a  contract, 
and  that  which  will  induce  a  court  to  withhold  its 
aid,  is  well  settled.  It  is  said  that  the  piain- 
tifi"  must  come  into  court  with  clean  hands,  and 
that  a  defendant  may  resist  a  bill  for  specific 
performance,  by  showing  that  under  the  circum- 
stances the  plaintiff  is  not  entitled  to  the  relief 
he  asks.  Omission  or  mistake  in  the  agree- 
ment; or  that  it  is  unconscientious  or  unreason- 
able; or  that  there  has  been  concealment,  mis- 
representation, or  any  unfairness;  are  enume- 
rated among  the  causes  which  will  induce  the 
court  to  refuse  its  aid.  If  to  any  unfairness  a 
great  inequality  between  the  price  and  value  be 
added,  a  court  of  chancery  will  not  afford  its  aid. 
Ibid. 

668.  A  decree  of  a  specific  performance  of  a 
contract  to  purchase  a  tract  of  land  was  refused, 
in  consequence  of  delay  and  defect  of  title.  Watts 
v.  Waddle,  6  Peters,  389. 
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669.  The  aid  of  a  court  of  chancery  will  be 
given  to  either  party  who  claims  specific  per- 
formance of  a  contract,  if  it  appear,  that  in  good 
faith,  and  within  the  proper  time,  he  has  per- 
formed the  obligations  which  devolved  upon 
him.     Ibid. 

670.  A  bond  was  executed  in  1787,  by  which 
the  obligor  bound  himself  to  pay  one  hundred 

Epunds  for  a  horse,  or  to  make  over  to  the  obligee 
is  interest  in  a  certain  entry  and  warrant  of 
land ;  and  if  the  deed  or  grant  for  the  land 
should  issue  to  him,  to  transfer  the  land  by  deed, 
and  to  warrant  and  defend  the  saiil  deed.  The 
obligor  elected  to  pay  the  bond,  by  giving  the 
land  for  the  same.  He  made  no  valid  convey- 
ance of  the  land  in  his  lifetime;  but  it  was  taken 
possession  of  by  the  obligee ;  and  has  ever  since 
been  occupied  under  the  title  so  acquired  by  the 
obligee.  After  the  son  and  sole  heir  of  the  obli- 
gor came  of  age.  he  commenced  an  action  of 
ejectment  for  the  land  ;  and  those  who  claimed 
title  under  the  obligee,  filed  a  bill  for  an  injunc- 
tion, and  that  the  defendant,  the  plaintiflT  in  the 
ejectment,  be  decreed  to  convey  the  land  ac- 
cording to  the  stipulations  in  the  bond.  This  bill 
was  filed  in  1822.  The  supreme  court  said.  In 
considering  the  question  as  to  the  genuineness 
of  the  bond  on  which  this  controversy  is  founded, 
the  first  important  fact  that  occurs  to  the  mind 
is,  the  remoteness  of  the  transaction.  Nearly 
half  a  century  has  elapsed  since  this  instrument 
purports  to  have  been  executed.  The  obligor, 
and  the  obligee,  and  both  the  witnesses,  are 
dead.  The  contract  belongs  to  the  past  age.  It 
was  executed,  if  at  all,  when  the  country  was 
new  and  unsettled  ;  and  the  parties  to  it  seem 
to  have  been  illiterate  men,  and  unacquainted 
with  business  transactions.  These  circumstances 
are  referred  to,  not  to  show  that  this  bond  should 
be  received  without  proof,  but  to  show  that  as 
strict  proof  should  not  be  required  of  its  execution, 
as  if  It  were  of  recent  date.  The  law  makes  some 
allowance  for  the  frailties  of  memory ;  and  where 
a  great  length  of  time  has  elapsed  since  the 
signingof  an  instrument  attempted  to  he  proved, 
circumstances  are  viewed  as  having  an  impor- 
tant bearing  upon  the  question.  Couhon  v.  Wal- 
ton, 9  Peters,  62. 

671.  It  is  a  universal  rule  of  equity,  that  he 
who  asks  for  a  specific  performance,  must  be 
in  a  condition  to  perform  himself.  Therefore,  in 
a  suit  for  the  specific  performance  of  a  contract, 
by  conveying  lands  in  Ohio,  stipulated  to  be  con- 
veyed as  the  consideration  for  other  lands  sold 
in  Kentucky;  it  was  held,  that  the  vendor,  being 
unable  to  make  a  title,  free  from  encumbrances, 
to  the  lands  sold  in  Kentucky,  was  not  entitled 
to  a  decree  for  a  specific  performance.  Mor- 
gan's Heirs  v.  Moram-,  2  Wheat.  290  ;  4  Cond. 
Rep.  120. 

672.  In  order  to  obtain  a  specific  performance 
of  a  contract,  its  terms  should  be  so  precise,  as 
that  neither  party  can  reasonably  misunderstand 
them.  If  the  contract  be  vague  and  uncertain, 
or  the  evidence  to  establish  it  be  insufficient,  a 
court  of  equity  will  not  enforce  it,  but  will  leave 
the  party  to  kis  le^al  remedy.  Cohon  v.  Thomp- 
son, 2  Wheat.  336;  4  Cond.  Rep.  143. 
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673.  The  plaintiff,  who  seeks  for  the  specific 
performance  of  an  agreement,  must  show  that 
he  has  performed,  or  offered  to  perform,  on  his 
part,  the  acts  which  formed  the  consideration  of 
the  alleged  undertaking  on  the  part  of  the  de- 
fendant.    Ibid. 

674.  A  vendor  may  compel  a  specific  execu- 
tion of  a  contract  for  the  sale  of  land,  if  he  is 
able  to  give  a  good  title  at  the  time  of  the  de- 
cree; although  he  had  not  a  good  title  at  the 
time  when,  by  the  contract,  the  land  ought  to 
have  been  convej-ed.  Hepburn  ^"  Dundas  v. 
Colin  Aidd,  5  Cranch,  262 ;  2  Cond.  Rep.  247. 

675.  But  a  court  of  equity  will  not  compel  a 
specific  performance,  unless  the  vendor  can  make 
a  good  title  to  all  the  land  contracted  to  be  sold. 
Ibid. 

676.  After  a  lapse  of  seven  years,  the  supreme 
court  will  refuse  to  decree  a  specific  performance 
of  a  contract,  in  the  part  execution  of  which  the 
complainants,  or  those  under  whom  they  claim, 
have  expended  large  sums  of  money  :  although 
the  first  default  was  on  the  part  of  the  defend- 
ant ;  and  although  it  be  probable  that  the  failure 
of  the  defendant,  in  that  respect,  has  prevented 
the  completion  of  the  execution  of  the  contract 
on  the  part  of  the  complainants:  circumstances 
having  so  changed,  that  neither  party  could  de- 
rive from  the  execution  of  the  contract,  all  the 
benefits  which  were  at  first  expected.  Pratt  a 
al.  v.  Carroll,  8  Cranch,  471  ;  3  Cond.  Rep.  222. 

677.  A  court  of  equity  will  decree  a  specific 
performance  of  a  contract  for  the  sale  of  land,  if 
the  vendor  is  able  to  make  a  good  title  at  any 
time  before  the  decree  is  pronounced  ;  but  the 
dismission  of  a  bill  to  enforce  a  specific  perform- 
ance in  such  a  case,  is  a  bar  to  a  new  bill  for 
the  same  object.  Hepburn  If  Dundas  v.  Dunlop 
^-  Co.,  1  Wheat.  179;  3  Cond.  Rep.  529. 

678.  The  inability  of  the  vendor  lo  make  a  good 
title  at  the  time  the  decree  is  pronounced,  though 
it  forms  a  sufficient  ground  for  refusing  a  spe- 
cific performance,  will  not  authorize  a  court  of 
equity  to  rescind  the  .Tgreement  in  a  case  where 
the  parties  have  an  adequate  remedy  at  law  for 
its  breach.     Ibid. 

679.  The  alienage  of  the  vendee  is  an  insuffi- 
cient ground  to  entitle  the  vendor  to  a  decree 
for  rescinding  a  contract  for  the  sale  of  lands, 
though  it  may  afford  a  reason  for  refusing  a  spe- 
cific performance  as  against  the  vendee.  But  if 
the  parlies  have  not  an  adequate  remedy  al  law, 
the  vendor  may  be  considered  as  a  trustee  for 
whoever  may  become  purchasers  under  a  sale, 
by  order  of  the  court,  for  the  benefit  of  the  ven- 
dee.    Ibid. 

680.  The  general  rule  is,  that  time  is  not  of 
the  essence  of  a  contract  for  a  sale  ;  and  a  failure 
on  the  part  of  the  purchaser  or  vendor,  to  perform 
his  contract  on  the  stipulated  day,  does  not,  of 
itself,  deprive  him  of  his  right  to  a  specific  per- 
formance, where  he  is  able  to  comjjly  with  his 
part  of  the  engagement.  Brashier  v.  Gratz,  6 
Wheat.  528;  5  Cond.  Rep.  161. 

681.  But  circumstances  may  be  so  changed, 
that  the  object  of  the  party  can  no  longer  be 
accomplished,  and  he  cannot  be  placed  in  the 
same  situation  as  if  the  contract  had  been  per- 
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formed  in  due  time.  In  such  a  case,  a  court  of 
equity  will  leave  the  parties  to  their  remedy  at 
law.    Ibid. 

682.  If  a  bill  for  a  specific  penormance  be 
brouo-ht  by  a  party  who  is  himself  in  fault,  the 
court''  will  consider  all  the  circumstances,  and 
decree  according  to  those  circumstances.    Ibid. 

683.  Fart  pertormance  will,  under  some  cir- 
cumstances, induce  the  court  to  relieve.    Ibid. 

684.  But  where  a  considerable  length  of  time 
has  elapsed,  where  the  party  demanding  a  spe- 
cific performance  has  failed  to  perform  his  part 
of  the  contract,  and  the  demand  is  made  after  a 
great  change  in  the  title  and  the  value  of  the 
land,  and  there  is  a  want  of  reciprocity  in  the 
obligations  of  the  respective  parties,  a  court  of 
equity  will  not  interfere.    Ibid. 

685.  A  court  of  equity  will  not  enforce  a  spe- 
cific performance  of  a  contract,  as  between  the 
original  parties,  unless  its  terms  are  clear,  defi- 
nite, and  positive,  and,  a  fortiori,  where  the  spe- 
cific performance  is  sought  against  an  assignee. 
Kendall  v.  Almy,  2  Sumner's  C.  C.  R.  278. 

686.  A  party,  to  entitle  himself  to  a  specific 
performance  of  a  contract,  must  show  that  he 
has  been  always  ready  to  perform  his  part  of  it. 
Ibid. 

687.  Where  the  vendor  is  indebted  to  the 
vendee,  and  the  sale  is  made  in  order  to  pay 
the  debt,  the  vendor  must  pay  interest  from  the 
time  the  debt  is  liquidated,  until  he  makes  a 
good  title ;  and  the  vendee  is  accountable  for  the 
rents  and  profits  from  the  time  the  title  is  per- 
fected, until  the  contract  is  specifically  per- 
formed. Hepburn  ^'  Dimdas  v.  Dunlop  6f  Co.,  1 
Wheat.  179;  3  Cond.  Rep.  529. 

688.  Generally  speaking,  a  court  of  law  is 
competent  to  afford  an  adequate  remedy  to  either 
party  for  a  breach  of  the  contract  by  the  other, 
from  whatever  cause  it  may  have  proceeded; 
and  whenever  this  is  the  case,  a  resort  to  a  court 
of  equity  is  improper.    Ibid. 

689.  But  if  the  contract  ought  not,  in  con- 
science, to  bind  one  of  the  parties,  as  if  he  had 
acted  under  a  mistake,  or  was  imposed  upon  by 
the  other  party,  or  the  like,  a  court  of  equity 
will  interpose  and  afford  relief,  which  a  court  of 
common  law  cannot,  by  setting  aside  the  con- 
tract; and  having  thus  obtained  jurisdiction  of 
the  principal  question,  that  court  will  proceed 
to  make  such  other  decree  as  the  justice  and 
equity  of  the  case  may  require.    Ibid. 

690.  In  1799.  the  heir  of  the  vendor,  he  hav- 
ing died,  obtained  a  complete  title  to  the  land 
by  patent,  and  the  vendee  did  not  die  until  seven 
years  after.  After  his  death,  in  1806,  no  step 
was  Uit.en  by  his  heirs  or  devisees,  for  the  pur- 
pose of  asserting  any  claim  to  a  performance  of 
the  contract  for  the  sale  of  the  land  until  1819, 
and  no  suit  was  commenceil  until  1823.  In  the 
mean  time,  the  property  had  materially  risen  in 
value,  from  the  general  improvement  and  settle- 
ment of  ihe  country.  By  the  supreme  court : — 
The  objection,  from  the  lapse  of  time,  is  de- 
cisive. Courts  of  equity  are  not  in  the  habit  of 
entertaining  bills  for  a  specific  performance, 
after  a  considerable  lapse  of  time,  unless  upon 
very  special  circumstances.     Even  wiiere  time 


is  not  of  the  essence  of  the  contract,  they  will 
not  interfere,  where  there  have  been  long  delay 
and  laches  on  the  part  of  the  party  seeking  a 
specific  performance.  And  especially  will  they 
not  interfere,  where  there  has,  in  the  mean  time, 
been  a  great  change  of  circumstances,  and  new 
interests  have  intervened.  In  the  present  case, 
the  bill  is  brought  after  a  lapse  of  twenty-nine 
years.    Holt  ai\d  Wife  v.  Rogers,  8  Peters,  420. 


691.  A  merchant  who  endorses  the  bills  of 
another  on 'the  faith  of  the  guarantee  of  a  third 
person,  cannot,  in  case  of  the  insolvency  of  the 
principal  debtor  and  of  the  guarantee,  resort  to 
a  trust  fund  created  by  the  principal  debtor  for 
the  indemnity  of  the  guarantee,  for  the  amount 
which  the  guarantee  should  pay.  But  the  per- 
son for  whose  benefit  a  trust  is  created,  who  is 
to  be  the  ultimate  receiver  of  money,  may  sus- 
tain a  suit  in  equity  to  have  it  paid  directly  to 
himself.  Russell  v.  Clark-s  ExWs.,  7  Cranch,  69 ; 
2  Cond.  Rep.  417. 

692.  A  trustee  cannot  purchase,  or  acquire  by 
exchange,  the  trust  property.  Wormley  v.  Worm- 
ley,  8  Wheat.  421 ;  5  Cond.  Rep.  473. 

693.  W^here  the  trustee,  in  a  marriage  settle- 
ment, has  a  power  to  sell,  and  reinvest  the  trust 
property,  whenever,  in  his  opinion,  the  purchase- 
money  may  be  laid  out  advantageously  for  the 
cestui  que  trust,  that  opinion  must  be  fairly  and 
honestly  exercised ;  and  the  sale  will  be  void, 
where  he  appears  to  have  been  influenced  by 

'  private  and  selfish  interests,  and  the  sale  is  for 
an  inadequate  price.    Ibid. 

694.  Query,  How  far  a  bona  fide  purchaser, 
without  notice  of  the  breach  of  trust  in  such  a 
case,  is  bound  to  see  to  the  application  of  the 
purchase-money.    Ibid. 

695.  Where  the  purchase-money  is  to  be  re- 
invested upon  trusts  that  require  time  and  dis- 
cretion, or  the  acts  of  sale  and  reinvestment  are 
contemplated  to  be  at  a  distance  from  each 
other,  the  purchaser  is  bound  to  look  to  the 
application  of  the  purchase-money.    Ibid. 

696.  Wherever  the  purchaser  is  affected  with 
notice  of  the  facts,  which  in  law  constitute  the 
breach  of  trust,  the  sale  is  void  as  to  him,  and 
a  mere  general  denial  of  all  knowledge  of  fraud 
will  not  avail  him,  if  the  transaction  is  such  as 
a  court  of  equity  cannot  sanction.    Ibid. 

697.  To  establish  the  e.xistence  of  a  trust,  the 
onus  proband i  hes  on  the  party  who  alleges  it. 
Prevost  v.  Gratz,  6  Wheat.  481 ;  5  Cond.  Rep.  142. 

698.  In  general,  length  of  time  is  no  bar  to  a 
trust  clearly  established  to  have  once  existed  ; 
and  where  fraud  is  imputed  and  proved,  length 
of  time  ought  not  to  exclude  relief.    Ibid. 

699.  But  as  length  of  time  necessarily  ob 
scures  all  human  evidence,  and  deprives  parties 
of  the  means  of  ascertaining  the  nature  of  the 
original  transactions,  it  operates,  by  way  of  pre- 
sumption, in  favour  of  innocence,  and  against 
imputation  of  fraud.    Ibid. 

700.  The  lapse  of  forty  years,  and  the  death 
of  the  original  parties,  is,  by  the  supreme  court, 
deemed  sufficient  to  presume  the  discharge  and 
extinguishment  of  a  trust  proved  once  to  have 
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the  rule  of  law,  which  after  a  lapse  of  time  pre 
sumes  the  payment  of  a  debt,  surrender  of  a 
deed,  and  extinguishment  of  a  trust,  where  cir- 
cumstances require  it.    Ibid. 

701.  A  trust  created  by  a  parol  contract,  will 
be  enforced  in  equity  against  a  party  who  does 
not  insist  upon  the  defence  of  the  statute  of 
frauds.    Flagg  v.  Mann,  2  Sumner's  Rep.  487. 

702.  A  trustee  is,  in  general,  suable  only  in 
equity;  but  if  he  choose  to  bind  himself  by  a 
personal  covenant,  he  is  liable  at  law  for  a  breach 
thereof,  although  he  describe  himself  as  cove- 
nanting-' as  trustee.  And  so  is  an  agent  or  exe- 
cutor. 'Craig  et  al.  v.  Duvall,  2  Wheat.  45 ;  4  Cond. 

Rep.  25.  ,       f  . 

703.  Equity  has  cognisance  only  ot  executory 
trusts,  not  of  those  executed,  or  where  a  trust 
can  be  enforced  at  law:  there  must  be  some 
act  to  be  done  by  the  trustee.  Baker  v.  Biddle, 
1  Baldwin's  C.  C.  R.  422.  . 

704.  A  trust  once  executed  cannot  be  revived 
by  the  non-execution  of  a  trust  resulting  from 
the  subsequent  agreement  relative  to  the  same 
subject.     Ibid. 

705.  An  agency,  closed  w^holly  on  any  dis- 
tinct matter,  as  to  which  no  act  remains  to  be 
done  by  the  agent,  is  not  cognisable  in  equity, 
mider  the  head  of  account  or  trust.     Ibid. 

706.  Notwithstanding  a  judgment,  the  court 
will,  where  the  judgment  creditor  asks  relief 
against  a  fraudulent  conveyance,  look  into  the 
onginal  consideration,  and  give  the  creditor  only 
wirat  on  the  whole  appears  due  to  him.  Bean  v. 
Smith,  2  Mason's  C.  C.  R.  252. 

707.  Where,  from  personal  difTerences  be- 
tween trustees  appointed  by  a  will  to  manage 
the  property  devised,  or  from  the  residence  of 
the  trustees  at  different  places,  an  agent  to  trans- 
act the  affairs  of  the  trust  is  required  and  is 
necessary;  the  circuit  court  will  appouit  such 
agent.  Barings  v.  Willing  t^  Hare,  4  Wash.  C.  C. 
r!  251. 

708.  A  deed  of  settlement,  tripartite,  was 
made  between  A.  B.  and  C.  After  reciting  an  in- 
tended marriage  between  B.  and  D.,  A.  assigned 
to  C.  a  bond  and  mortgage  of  ,^4000,  for  the  se- 
parate use  of  B.,  upon  Trust  that  C,  his  heirs, 
&c.,  shall  keep  the  said  sum  out  at  interest  on 
said  securities,  or  in  case  the  same  shall  be  paid 


was  no  substantive  covenant,  by  his  intestate,  to 
execute  the  trusts.  Burton  and  Wife  v.  Smith,  4 
Wash.  C.  C.  R.  522. 

709.  In  this  case,  there  was  no  necessity  to 
make  the  other  creditors  of  C.  parties  to  the  suit ; 
nor  would  it  be  proper,  except  in  case  of  collu- 
sion with  the  executor  or  administrator.     Ibid. 


MISTAKE. 

710.  If  a  mistake  exist,  not  in  the  instrument, 
which  is  intended  to  give  effect  to  an  agreement, 
but  in  the  agreement  itself,  and' is  clearly  proved 
to  have  bee'n  the  result  of  ignorance  of  some 
material  fact:  a  court  of  equity  will,  in  general, 
grant  relief,  according  to  the  nature  of  the  par- 
ticular case  in  which  it  is  sought.  Hunt  v.  Rous- 
manier,  1  Petens,  13. 

711.  If  an  agreement  was  not  founded  on  a 
mistake  of  any  material  fact,  and  if  it  was  exe- 
cuted in  strict  conformity  with  itself,  it  would  be 
unprecedented  for  a  court  of  equity  to  decree 
another  security  to  be  given,  different  from  that 
which  had  been  agreed  upon;  or  to  treat  the 
case  as  if  such  other  security  had,  in  fact,  been 
agreed  upon  and  executed.     Ibid.  14. 

712.  A  mistake  arising  from  ignorance  of  law, 
is  not  a  ground  for  reforming  a  deed  founded  oa 
such  mistake;  except  in  some  few  cases,  an^. 
those  of  peculiar  characters.     Ibid.  15. 

713.  It  seems  that  there  may  be  cases  m 
which  a  court  of  equity  w'lW  relieve  against  a 
plain  mistake,  arising  from  ignorance  of  law. 
But  where  parties,  upon  deliberation  and  advice, 
reject  one  species'of  security,  and  agree  to  select 
another,  under  a  misapprehension  of  the  law  as 
to  the  nature  of  the  security  thus  selected,  a 
court  of  equity  will  not,  on  the  ground  of  mis- 
apprehension,  and  the  insufficiency  ot  the  secu- 
rity, in  consequence  of  a  subsequent  event  not 
foreseen,  direct  a  security,  of  a  different  charac- 
ter, to  be  given;  or  decree  that  to  be  done, 
which  the  parties  suppose  would  have  been 
effected  by  the  instrument,  which  was  finally 
agreed  upon.  The  court  would  be  much  less 
disposed  to  interfere  in  such  a  case,  in  favour  of 
a  particular  creditor,  against  the  general  creditors 
of  an  insolvent  estate.     Ibid. 

714.  It  is  a  principle  of  equity  that,  when  an 
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terest  which  should  grow  due  thereon.  C.  signed 
and  sealed  the  deed,  and  accepted  the  trust. 
The  $4000  were  paid  to  him,  but  he  neglected 
to  invest  it  in  other  real  security;  and  died, 
leaving  real  property  and  debts  greatly  exceed- 
ing the  value  of  his  personal  estate.  A  bill  was 
filed  by  B.  and  D.,  her  husband,  against  the  ad- 
ministrator of  C,  for  an  account,  and  that  the 
$4000  may  be  decreed  to  be  a  specialty  debt 
due  by  the  intestate  ;  and  invested  by  the  admi- 
nistrator in  real  security,  and  held  by  him  as 
trustee,  under  the  trusts,  in  the  deed  of  settle- 
ment. Decided,  that  the  deed  amounted  to  a 
covenant  of  C,  under  seal,  to  execute  the  trusts, 
and  that  the  S4000  is  due  by  specialty,  and  to 


agreement,  whether  in  writing  or  by  parol,  pre- 
viously entered  into;  but  which,  by  mistake  of 
the  draftsman  either  in  fact  or  in  law,  does  not 
fulfil,  or  which  violates  the  manifest  intention 
of  the  parties  to  the.  agreement ;  equity  will  cor- 
rect the  mistake,  so  as  to  produce  a  conformity 
of  the  instrument  to  the  agreement.     Ibid. 

715.  A  mistake,  which  is  nothing  more  than  a 
misconception  of  the  law,  is  no  ground  for  relief 
in  equitv.     Sims  v.  Lyle,  4  Wash.  C.  C.  R.  301. 

716  Where  a  farm  is  sold  at  so  much  per 
acre,  if  the  quantity  be  mistaken  by  the  parties^ 
a  court  of  equity  will  relieve  the  party  injured 
by  the  mistake.  In  such  case,  the  vendee  has 
a  right  to  take  the  farm  at  the  price  of  the  real 
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number  of  acres,  and  to  have  compensation  for 
the  deficiency,  if  he  has  paid  the  consideration. 
Stebbins  v.  Eddy,  4  Mason's  C.  C.  R.  414. 

717.  So  where  the  sale  is  for  a  gross  sum,  and 
there  is  a  positive  representation  of  the  quantity 
by  the  vendor.     Ibid. 

718.  But  it  may  be  otherwise,  if  the  statement 
of  the  quantity  be  mere  matter  of  description, 
and  not  of  the  essence  of  the  contract ;  as  where 
the  contract  contains  the  words,  so  many  acres, 
"more  or  less,"  or  '-'containing  by  estimation," 
&c. :  for  in  such  cases  the  vendee  may  take 
.upon  himself  the  risk  of  the  quantity.  But  if 
there  be  any  fraud,  or  wilful  misrepresentation 
of  the  quantity,  equity  will  afford  relief  in  these 
latter  cases.     Ibid. 

719.  Mistakes  and  fraud  are  equally  relieva- 
ble  in  equity.  Dunlop  v.  Stetson,  4  Mason's  C. 
C.  R.  349. 

720.  The  plaintiff,  having  a  large  claim  against 
the  government  of  Portugal,  appointed  the  de- 
fendant his  attorney,  "  with  power  irrevocable" 
to  demand  and  recover  the  same  ;  and  on  the 
27th  January,  1832,  entered  into  an  agreement 
with  the  defendant,  to  allow  him  a  large  sum  as 
commissions,  on  his  agreeing  to  use  his  utmost 
efforts  for  the  recovery  thereof.  At  the  time 
this  agreement  was  made,  though  wholly  un- 
known to  both  parties,  the  government  of  Por- 
tugal, by  a  treaty  stipulation  dated  19th  January. 
1832,  had  allowed  and  liquidated  the  plaintiff's 
claim,  so  that  nothing  further  remained  to  be 
done  in  the  premises.  Held,  that  this  was  a 
case  of  mutual  mistake,  going  to  the  substance 
of  the  contract,  and  making  it  void,  or  voidable 
in  equity;  and  a  decree  was  accorclingly  made, 
that  the  agreement  above  mentioned  be  delivered 
up  and  cancelled,  and  that  a  perpetual  injunction 
issue  to  prohibit  the  defendant  from  asserting  any 
title  at  law  or  equity  under  the  same.  Hammond 
V.  Allen,  2  Sumner's  C.  C.  R.  387. 

721.  In  such  a  case,  nothing  but  a  clear  and 
unequivocal  ratification  of  the  agreement,  after 
full  deliberation,  and  a  complete  review  of  all 
the  material  circumstances,  would  be  held  satis- 
factory by  a  court  of  equity.     Ibid. 

722.  A  mistake  of  facts,  going  to  the  essence 
of  a  contract,  avoids  it.     Ibid. 

723.  Where  a  deed  of  trust  is  executed  by  a 
debtor,  to  secure  a  debt  due  to  A.,  but  by  mis- 
take the  name  of  B.  is  inserted,  instead  of  that 
of  \.,  and  A.  files  his  bill,  praying  relief,  &c.,  a 
court  of  ecjuify,  if  the  mistake  is  clearly  estab- 
lished, will  decree  the  money  to  be  paid  in  the 
first  instance  to  A.  who  is  really  and  ultimately 
entitled  to  it.  M-Call,  Sjnilie  ^-  Co.  v.  Harrison 
et  al.,  1  8rockerib.  C.  C.  R.  126. 

724.  In  such  a  case,  the  surviving  trustee, 
having  reconveyed  the  property,  under  a  decree 
of  a  court  of  chancery,  to  the  heirs  of  the  grantor 
in  the  deed,  and  having  afterwards  died  ;  it  is 
not  necessary  that  the  representatives  of  the 
trustees  should  be  parties  to  the  suit.     Ibid. 

FRAUD. 

725.  If  a  suit  be  brought  to  set  aside  a  con- 
veyance obtained  by  fraud,  and  the  fraud  be 
clearly  proved,  the  conveyance  will  be  set  aside, 


as  between  the  parties;  but  the  rights  of  third 
persons,  who  are  purchasers  without  notice  for 
a  valuable  consideration,  cannot  be  disreganled. 
Fletcher  v.  Peck,  6  Cranch,  8T,  133  ;  2  Cond.  Rep. 
308. 

8.  Commissioners  and  Auditors  in  Chancery. 

726.  A  commissioner,  in  proceeding  to  take 
an  account,  e.v  parte,  on  the  defendants  failing 
to  appear,  adopts  a  course  of  very  questionable 
propriety.  At  all  events,  the  defendants  would, 
on  motion,  \>e  allowed  to  repair  their  fault  in 
not  attending,  especially  if  their  non-attendance 
was  excusable.  Coates,  Ex'x.,  v.  Museh  Adm^r., 
1  Brockenb.  C.  C.  R.  529. 

727.  Virginia. — Where  a  chancery  suit  is  pend- 
ing against  an  administrator,  and  the  cause  has 
been  referred  to  a  commissioner,  to  ascertain  the 
amount  due  by  the  administrator  to  the  estate 
of  his  intestate,  it  is  error  in  the  commissioner  to 
admit  an  administration  account  of  the  adminis- 
trator, which  has  been  settled  before  another 
commissioner  in  the  county,  under  the  direction 
of  another  tribunal,  without  the  knowledge  or 
participation  of  the  complainant,  while  the  suit 
between  the  parties  was  pending  in  the  circuit 
court.  The  commissioner  should  require  vouchers 
for  each  item  of  such  account ;  and  he  should  re- 
ject all  such  as  are  not  established  by  competent 
testimony.  Backhonseh  Adnfr.  Y.Jctts''  Admh'., 
1  Brockenb.  C.  C.  R.  500. 

728.  Virginia. — There  is  no  presumptive  rule  in 
the  circuit  court,  forbidding  the  report  of  a  com- 
missioner to  be  considered  at  the  term  at  which 
it  is  made.  The  general  practice  has  been,  to 
allows  a  report,  in  any  way  complex,  to  lie  for 
a  second  term,  for  consideration  or  exception, 
on  the  motion  of  one  of  the  parties.  In  plain 
cases,  the  report  is  taken  up  at  the  first  term. 
Coate's,  Ex'x.,  v.  Museh  Adm^r.,  1  Brockenb.  C.  C. 
R.  529. 

729.  Virginia. — A  commissioner  in  the  circuit 
court,  to  whom  the  accounts  of  a  surviving  ad- 
ministrator were  referred,  adopted  the  report  of 
a  former  commissioner,  to  whom  all  the  accounts 
of  all  the  administrators  had  been  referred, 
made  many  years  before,  in  a  distinct  suit,  to 
which  some  of  the  parties  plaintiff  were  dif- 
ferent; and  which  report  did  not  appear  ever  to 
have  been  acted  on  or  approved  by  the  court  to 
which  it  was  made.  When  the  first  report  was 
made,  all  the  administrators  were  living,  but 
they  had  been  dead  long  before  the  accounts  of 
the  surviving  administrator  were  referred  in  the 
second  suit,  and  the  office  of  the  surviving  ad- 
ministrator, in  the  mean  time,  had  been  con- 
sumed by  fire,  and  many  of  his  papers  detroyed. 
Held,  that  vouchers  to  sustain  the  account,  in 
such  a  case,  will  not  be  required.  The  books  of 
the  administrator,  if  they  appear  to  have  been 
fairly  kept,  and  the  account  of  the  former  admi- 
nistrator founded  upon  them,  ought  to  be  received 
as  prima  facie  evidence,  subject  to  be  disproved, 
so  far  as  either  party  can  disprove  them  ;  or  to 
such  exceptions  as  either  party  can  sustain.  Lid- 
derdale  v.  Robinson,  2  Brockenb.  C.  C.  R.  159. 

730.  The  practice  in  chancery  is,  for  the  court 
to  notice  only  those  errors  in  the  report  of  audi- 
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tors  which  appear  on  the  face  of  the  report,  or 
are  expressly  set  down  in  the  exceptions;  asd 
then  the  evidence  on  which  the  items  were  al- 
lowed, must  appear  on  the  record.  Chappcde- 
laine  v.  Dccheneaux,  4  Cranch,  326  :  2  Cond.  Rep. 
116. 

731.  The  report  of  auditors  appointed  by  con- 
sent of  parties,  in  a  suit  in  equity,  is  not  in  the 
nature  of  an  award  by  arbitrators,  but  may  be 
set  aside  by  the  court ;  although  neither  fraud, 
corruption,  partiality,  nor  gross  misconduct  on 
the  part  of  the  auditors  be  shown.  Field  et  al.  v. 
Holland  ct  al.,  6  Cranch,  8  ;  2  Cond.  Rep.  285. 

732.  The  term  '-'auditors."  designates  asrents 
or  otlicers  of  the  court,  who  examine  and  digest 
accounts  for  the  decision  of  the  court ;  they  do 
not  decree,  but  prepare  materials  on  which  a  de- 
cree may  be  made.     Ibid. 

733.  Without  expressly  revoking  an  order  of 
reference  to  auditors,  the  court  may  direct  an 
issue  for  the  purpose  of  ascertaining  facts.    Ibid. 

734.  A  court  of  equity  may  ascertain  facts 
themselves,  if  the  evidence  enables  them  to  do 
it;  or  may  refer  the  question  either  to  a  jury  or 
to  auditors.     Ibid. 

735.  A  court  of  chancery  may  refer  an  ac- 
count generally,  and  on  the  return  of  the  report 
determine  such  questions  as  may  be  contested 
by  the  parties  :  or  it  may,  in  the  first  instance, 
decide  any  principle  which  the  evidence  of  the 
cause  may  suggest;  or  all  the  principles  on  which 
the  account  is  to  be  taken.     Ibid. 

736.  A  complex  and  intricate  account  is  an 
unfit  subject  for  examination  in  a  court,  and 
ought  always  to  be  referred  to  a  commissioner, 
to  be  examined  by  him,  and  reported,  in  order  to 
a  final  decree.  To  such  a  report,  the  parties 
may  take  any  exceptions,  and  thus  bring  any 
question  they  may  think  proper  before  the  court. 
Dii  Boiirs:  de  St.'Colombe's  Heirs  v.  The  U.  S.,  7 
Peters,  625. 

737.  Where  no  exception  has  been  taken  to 
the  report  of  auditors,  the  report,  at  the  hearing, 
is  liable  to  those  exceptions  only  which  appear 
on  its  face.  Himeley  v.  Rose,  5  Cranch,  313;  2 
Cond.  Rep.  267. 

9.  Injunction. 

738.  Where  a  bill  was  filed  for  a  perpetual 
injunction,  on  judgments  obtained  on  certain  bills 
of  exchange  drawn  by  the  plaintiff,  and  nego- 
tiated to  the  defendant,  and  which  had  subse- 
quently passed  from  the  latter  into  the  hands  of 
third  persons,  by  whom  the  judgments  were 
obtained  :  Held,  that  the  injunction  could  not  be 
decreed  until  their  answers  had  come  in,  although 
the  bill  stated,  and  the  defendant  admitted  that 
he  had  paid  the  judgments,  and  was  then  the 
only  person  interested  in  ihem,  because  such 
statement  and  admission  might  be  made  by  col- 
lusion. Marshall  V .  Beverly.  5  Wheat.  313;  4 
Cond.  Rep.  660. 

739.  Where  the  defendant  is  restrained  by  an 
injunction,  from  using  money  in  his  possession, 
mteresl  will  not  be  decreed  against  him.  Osborn 
v.Bnnk  U.  S.,  9  Wheat.  738;  5  Cond.  Rep.  741. 

740.  An  injunction  will  be  granted  to  prevent 
the  franchise  of  a  corporation  from  being  de- 


stroyed, as  well  as  to  restrain  a  party  from  vio- 
lating it,  by  attempting  to  participate  in  its  ex- 
clusive privileges.     Ibid. 

741.  In  general,  an  injunction  will  not  be  al- 
lowed, nor  a  decree  rendered  against  an  agent, 
where  the  principal  is  not  made  a  party  to  the 
suit.  But  if  the  principal  be  not  himself  subject 
to  the  jurisdiction  of  the  court,  (as  in  the  case  of 
a  sovereign  state,)  the  rule  may  be  dispensed 
with.     Ibid. 

742.  A  court  of  equity  will  interpose  by  in- 
junction, to  prevent  the  transfer  of  a  specific 
thing,  which,  if  transferred,  will  be  irretrievably 
lost  to  the  owner ;  such  as  negotiable  securities 
and  sleeks.     Ibid. 

743.  The  prohibition  in  the  fifth  section  of  the 
judiciary  act  of  March  2d,  1793,  ch.  167,  that 
writs  of  injunction  shall  not  be  granted,  without 
reasonable  notice  to  the  adverse  party,  or  his 
attorney,  extends  to  injunctions  granted  by  the 
supreme  court,  or  the  circuit  court,  as  well  as  to 
those  that  may  be  granted  by  a  single  judge; 
but  a  shorter  notice  will  be  a  reasonable  notice, 
in  case  of  an  application  to  the  court,  than  would 
be  so  considered  in  most  cases  of  an  application 
to  a  single  judge.  Until  a  general  lule  shall  be 
established,  the  circumstances  of  each  case  may 
be  regarded.  New  York  v.  Connecticut,  4  Dall.  1 ; 
1  Cond.  Rep.  203. 

744.  A  bill  was  filed  in  the  circuit  court  of 
Pennsylvania,  for  relief,  and  for  an  injunction  to 
prevent  the  transfer  of  certain  stock  of  the  United 
States.  The  counsel  who  filed  the  bill,  made 
affidavit  that  the  stock  stood  on  the  books  of  the 
treasury  in  the  name  of  the  defendants.  The 
court  granted  an  injunction.  On  a  motion  to 
dissolve  it,  for  want  of  an  affidavit  of  the  com- 
plainants, the  court  said :  Although  the  usual 
practice  is  not  to  grant  an  injunction,  unless  on 
an  affidavit  of  the  complainants,  and  this  is  fre- 
quently, and  perhaps  generally,  the  mode  of 
proceeding ;  it  is  not  the  only  one.  Evidence  of 
the  facts,  stronger  than  the  affidavit  of  the  parly, 
may  exist,  and  may  be  given  to  the  supreme 
court.  Schermerhorn  v.  VEspinasse,  C.  C.  of 
Pennsylvania,  2  Dall.  360. 

745'  A  judgment  having  been  obtained  in  the 
circuit  court,  for  the  recovery  of  a  debt  which 
the  state  of  Georgia  claimed  as  confiscated,  and 
execution  issued  thereon ;  the  supreme  court 
i!=-sued  an  injunction  to  stay  the  money  in  the 
hands  of  the  marshal,  until  the  conflicting  claims 
could  be  decided.  Georgia  v.  Brailsford,  2  Dall. 
402;  1  Cond.  Rep.  3. 

746.  Where  the  state  had  a  remedy  at  law  for 
her  claim,  and  no  action  for  the  same  was  insti- 
tuted, the  injunction  will  be  dissolved.     Ibid. 

747.  If  the  complainants  in  the  circuit  court 
w^ere  proved  to  be  the  regularly  appointed  com- 
mittee of  a  voluntary  society  of  Lutherans,  in 
actual  po.ssession  of  a  lot  of  ground,  and  to  have 
been  acting  by  their  direction  to  prevent  a  dis- 
turbance of  that  possession  :  under  the  circum- 
stances of  this  case,  there  does  not  appear  to  be 
a  serious  objection  to  their  right  to  maintain  a 
suit  for  a  perpetual  injunction  against  the  heirs 
of  the  donor,  who  sought  to  regain  the  property, 
and  to  disturb  their  possession.     The  only  diiR- 
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culty  which  presents  itself  upon  the  question, 
whether  the  complainants  in  the  circuit  court 
have  shown,  in  themselves,  sufficient  authority 
to  maintain  their  suit,  is,  that  it  is  not  evidenced 
by  any  formal  vote  or  writing.  If  it  were  ne- 
cessary to  decide  the  case  on  this  point,  under 
all  the  circumstances,  it  might  be  fairly  pre- 
sumed. But  this  is  not  necessary;  because  this 
is  one  of  those  cases  in  which  certain  persons 
belonging  to  a  voluntary  society,  and  having  a 
common  interest,  may  sue  in  behalf  of  them- 
selves and  others,  having  the  like  interests,  as 
part  of  the  same  society,  for  purposes  common 
to  all,  and  beneficial  to  all.  Beatty  et  «/.  v.  Kurtz 
el  oL,  2  Peters.  584. 

748.  The  consideration  alleged  in  a  bill  for  an 
injunction,  for  the  promise  of  an  attorney  to  pro- 
ceed by  execution  against  the  drawer  of  the 
note,  and  make  the  amount  of  the  same,  was 
the  relinquishment  of  a  defence  which  the  de- 
fendant at  the  time  considered  legal  and  valid. 
By  a  subsequent  judicial  decision,  it  was  deter- 
mined that  the  defence  would  not  have  been 
sustained.  The  court  said  : — To  permit  this  de- 
cision to  have  a  retrospective  effect,  so  as  to 
annul  a  settlement  or  agreement  made  under  a 
ditlerent  state  of  thinjjs,  would  be  sanctioning  a 
most  mischievous  principle.  2'he  Union  Bank 
of  Georgetown  v.  Geary,  5  Peters,  99. 

749.  An  injunction  was  refused,  on  a  motion 
for  an  injunction  to  prevent  the  execution  of  cer- 
tain acts  of  the  legislature  of  Georgia,  in  the  ter- 
ritory of  the  Cherokee  nation  of  Indians,  on  be- 
half of  the  Cherokee  nation  :  they  claiming  to 
proceed  in  the  supreme  court  of  the  United 
States  as  a  foreign  state  against  the  state  of 
Georgia;  under  the  provision  of  the  constitution 
of  the  United  States,  which  gives  to  the  court 
jurisdiction  in  controversies  in  which  a  state  of 
the  United  Stales,  or  the  citizens  thereof,  and  a 
foreign  state,  citizens  or  subjects  thereof,  are 
parties.  The  Cherokee  Nation  v.  State  of  Georgia, 
5  Peters,  1. 

750.  A  bill  for  an  injunction  is  not  considered 
an  original  bill  between  the  same  parties,  as  at 
law ;  iaut  if  other  parties  are  made  in  the  bill, 
and  different  interests  involved,  it  must  be  con- 
sidered, to  that  extent  at  least,  an  original  bill. 
Dunn  V.  Clarke,  8  Peters,  1. 

751.  A.  filed  a  bill  in  the  circuit  court  for  an 
injunction  to  prevent  the  sale  of  property  by  a 
tnfstee.  to  whom  it  had  been  conveyed  to  secure 
the  payment  of  a  sum  of  money  borrowed  by 
him  at  usurious  interest.  The  money  borrowed 
had  not  been  repaid  ;  and  the  bill  sought  no  dis- 
covery of  the  usury  from  the  defendant,  but 
averred^hat  the  complainant  would  be  able  to 
prove  it  by  competent  te.'^timony.  The  circuit 
court  dismissed  the  bill.  Hdd,  That  the  decree 
of  the  circuit  court  was  correct.  Stanley  v. 
Gadshy.  10  Peters,  521. 

752.  The  case  of  Stanley  v.  Gadsby  is  sub- 
stantially an  application  for  relief  from  usury; 
and  the  consequence  of  granting  the  injunction 
wouKI  be  relief  upon  terms  at  variance  with  the 
rule  of  equity  so  fully  recognised  at  this  term  of 
the  court,  in  the  ca.se  of  Brown  v.  Swann  et  al.; 
that  he  who  seeks  the  aid  of  equity  to  be  de- 


livered from  usurj',  must  do  equity  by  paying 
the  principal  and  legal  interest  upon  the  money 
borrowed.  The  complainant  does  not  offer  to 
do  so  in  this  bill.  This  is  essential  to  every 
such  application  in  a  court  of  equity:  first,  to 
give  the  court  jurisdiction;  and  to  enable  the 
chancellor,  if  he  thinks  proper  to  do  so,  to  re- 
quire the  payment  of  principal  and  interest  be- 
fore the  hearing  of  the  cause.  The  relief  sought 
in  such  cases,  is  an  exemption  from  the  illegal 
usury.  The  whole  inquiry  on  the  hearing  is  to 
establish  that  fact,  and  to  give  relief  to  that  e.v- 
tent.  Whenever  a  complainant  does  not  comply 
with  the  rule,  by  averring  in  his  bill  his  readi- 
ness or  willingness  to  pay  principal  and  interest, 
he  can  haveno  standing  in  a  court  of  equity. 
Ibid. 

753.  The  attorney  of  the  plaintiffs,  in  an 
action  on  a  promissory  note,  agreed  with  the 
defendant,  whose  intestate  was  endorser  of  the 
note,  that  if  he  would  confess  judgment,  and 
not  dispute  her  liability  upon  the  note,  he,  the 
attorney,  would  immediately  proceed  by  execu- 
tion to  make  the  amount  from  the  drawer  of  the 
note,  the  principal  debtor,  who,  he  assured  her, 
had  sufficient  property  to  satisfy  the  same. 
Upon  the  faith  of  this  promise,  she  did  confess 
the  judgment.  Held,  that  this  agreement  fell 
within  the  scope  of  the  general  authority  of  the 
attorney,  and  was  binding  on  the  plaintiffs  in  the 
suit.  The  plaintifls  in  the  suit  having  failed  to 
proceed  by  execution  against  the  drawer  of  the 
note,  and  having  suffered  him  to  remove  with 
his  property  out  of  the  reach  of  process  of  exe- 
cution, the  circuit  court,  on  a  bill  filed,  perpe- 
tually enjoined  proceedings,  on  the  judgment 
confessed  by  the  administratrix  of  the  endorser; 
and  the  decree  of  the  circuit  court  was,  on  ap- 
peal, affirmed  by  the  supreme  court.  Union  Bank 
of  Georsetoivn  v.  Geary,  5  Peters,  99. 

754.  In  a  suit  by  sundry  creditors  against  the 
estate  of  their  debtor,  after  great  delays,  result- 
ing from  the  number  of  parties,  and  the  com- 
plexity of  the  case,  a  decree  was  rendered,  esta- 
blishing several  of  the  claims,  and  adjusting 
their  priorities.  The  administrator  de  bonis  non 
of  the  debtor,  at  the  date  of  the  decree,  was  also 
executor  of  a  former  administrator  of  the  estate, 
and  claimed  a  large  balance  to  be  due  to  the 
estate  of  his  testator,  from  the  estate  of  his  in- 
testate, on  his  administration  account.  The 
commissioner  made  a  favourable  report  on  this 
claim,  but  the  proper  parties  not  being  before 
the  court,  no  decision  was  made  on  its  validity. 
The  decree  referred  to,  added  : — "  And  the  court, 
without  deciding  that  there  is,  at  this  time,  as- 
sets of  the  estate  of"  the  debtor,  "in  the  hands 
of  the  administrator  de  bonis  non,  or  on  the 
claim  of"'  the  administrator,  &c.,  "to  retain  out 
of  the  assets  in  his  hands,  the  balance  he  claims 
to  be  due,  &c.,  to  his  testator,  doth  decree,  &c.. 
that  the  said  administrator,  &c.,  out  of  any  assets 
in  his  hands,  or  to  come  to  his  hand.s,  applicable 
to  the  claims  hereby  established  ;  and  the  re- 
ceiver of  sundry  effects  and  securities,  &c.,  of 
the  debtor's  estate,  &c.,  pay,  &c."  Under  this 
decree,  the  receiver,  without  authority  from  the 
administrator  de   bonis  non,   transferred    some 
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securities  for  money  due  to  the  estate  of  the 
debtor,  to  the  agent  of  one  of  the  piaintifPs  cre- 
ditors. To  prevent  the  remittance  of  the  money 
secured  by  these  bonds,  beyond  the  jurisdiction 
of  the  court,  until  the  debt  (which,  if  estabhshed, 
would  be  of  the  higlaest  dignity)  due  to  the 
estate  of  the  former  administrator  should  be 
established,  the  legatees  of  that  former  admi- 
nistrator obtained  an  injunction.    On  the  motion 


him,  it  woulfl  be  irregular  to  take  the  bill  pro 
confesso.    Ibid. 

758.  The  answer  in  chancery  of  a  corporate 
body,  under  its  common  seal,  denying  the  equity 
of  the  bill,  is  sufficient  to  warrant  a  denial  of  an 
injunction,  or  to  dissolve  it  if  granted.  Haisht  v 
The  Proprietors  of  the  Morris  Aqueduct-.  4  Wash 
C.C.R.  601. 

759.  A  perpetual  injunction  was  granted,  in 


to  dissolve  this  injunction :  //cW,  1.  That  it  was    order  to  stay  proceedings  on  a  judgment  at  law 


immaterial  whether  the  decree  under  which  the 
receiver  acted  was  final  or  not.  The  object  and 
end  of  the  injunction  was.  not  to  alter  or  modify 
the  decree,  but  to  secure  the  execution  of  that 
decree  according  to  a  sound  construction  of  its 
import,  and  to  prevent  its  violation  under  the  sem- 
blance of  being  carried  into  execution.  2.  The 
decree  only  ascertained  the  amount  and  priori- 
ties of  the  debt  respectively,  without  averring 
assets,  or  directing  payment,  leaving  it  to  the 
administrator  to  determine  on  the  applicability 
of  the  assets;  and  the  receiver,  being  subordi- 
nate to  the  administrator,  had  no  right  to  apply 
the  assets,  unless  authorized  by  him  to  do  so. 
The  motion  to  dissolve  was  continued.  Green  ct 
d.  v.  Hanberry's  Exhs.  et  al.,  2  Brockenb.  403. 

755.  A  bill  for  an  injunction  to  ."^tay  proceed- 
ings in  a  suit  at  law,  accompanied  with  the  usual 
affidavit,  was  filed  in  1816  aijainst  the  defend- 
ant, a  Hong  merchant  at  Canton.  The  court 
ordered  that  the  service  of  the  subpoena  on  the 
defendant's  attorney  in  the  action  at  law,  should 
be  deemed  sufficient,  and  the  injunction  was 
granted  ;  after  five  years,  a  motion  was  made  to 
dissolve  the  injunction  absolutely,  without  an 
answer.  Held,  that  the  motion  was  unprece- 
dented. If  the  injunction  be  granted  until  fur- 
ther answer  and  further  order,  which  is  the  usual 
form,  it  is  never  dissolved  until  the  answer  comes 
in,  even  although  the  defendant  should  live 
abroad.    Read  v.  Consequa,  4  Wash.  C.  C.  R.  174. 

756.  An  amendment  of  a  bjll  upon  which  an 
injunction  had  been  granted  before  answer  filed, 
particularly  if  filed  a  short  time  after  filing  the 
original  bill,  will  not  affect  the  injunction  granted 
on  the  original  bill.    Ibid. 

757.  Where  the  injunction  is  continued  to  the 
healing,  the  court  will  not  dissolve  it,  if  it  ap- 
pears that  the  plaintiff  has  been  guilty  of  inten- 
tional delay  in  prosecuting  the  cause.  Because 
it  would  be  most  unreasonable  to  applv  this  rule 
to  a  case  where  the  defendant  resided  abroad, 
beyond  the  reach  of  the  process  of  the  court, 
otherwise  than  as  he  mav  be  affected  by  the 
service  of  it  upon  his  attorney  at  law.  under  a 
special  order  of  the  court.  The  bill  had  remained 
unanswered  for  five  years  since  it  was  filed,  and 
four  years  since  the  order  of  the  court  that  ser- 
vice of  the  subpoena  upon  the  attorney  at  law 
should  be  deemed  sufficient.  It  was  further 
proved,  that  copies  of  the  bill  had  been  for- 
warded to  the  defendant  at  Canton,  not  only  by 
his  attorney  at  law,  but  by  the  plaintiff'  in  eqiiitv. 
and  that  sufficient  time  had  elapsed  since,  for 
his  answer  to  have  been  transmitted  to  this 
court.  But,  as  it  did  not  appear  that  an  appear- 
ance has  been  entered  by  that  attorney,  or  that 
a  pro  forma  attachment  has  been  served  upon 


obtained  in  a  suit  instituted  in  the  name  of 
person  not  interested,  whose  name  was  used 
only  for  the  purpose  of  preventing  a  defence 
which  the  defendant  had  against  the  real  plain- 
tiff" in  interest.  Greenlcafv.  Maher  et  ah.  2  Wash. 
C.C.R.  393. 

760.  A  state  court  has  no  authority  to  enjoin 
a  judgment  in  a  circuit  court  of  the  United 
States.  M'Keen  v.Voorhees,  7  Cranch,  279;  2 
Cond.  Rep.  492. 

761.  By  the  provisions  of  the  act  of  the  legis- 
lature of  New  Jersey,  authorizing  the  construc- 
tion of  the  Camden  and  Amboy  rail-road,  cer- 
tain acts  were  to  be  done  by  the  company  who 
were  authorized  to  make  the  road,  before  they 
could  enter  upon  the  lands  of  individuals,  and 
appropriate  such  parts  of  the  same  as  might  be 
necessary  for  the  road.  Before  these  were  done, 
according  to  law-,  the  agents  of  the  company 
entered  on  the  land  of  the  complainant,  and  com- 
menced the  making  of  the  rail-road  through  the 
same.  He  applieJ  to  the  circuit  court  of  the 
United  States  of  New  Jersey,  for  an  injunction. 
Mr.  Justice  Baldwin  said  : — "  The  injuiy  stated 
by  the  complainant,  as  impending  over  his  pro- 
perty, is  its  permanent  occupation  and  appropria- 
tion to  a  continuing  public  use,  which  required 
the  divestiture  of  his  whole  right,  its  transfer  to 
the  company  in  full  property,  and  his  inheritance 
to  be  destroyed  as  effectively  as  if  he  had  never 
been  its  proprietor.  No  damages  can  restore 
him  to  his  former  condition  ;  its  value  to  him  is 
not  money,  which  money  can  replace,  nor  can 
there  be  any  specific  compen-sation  or  equiva- 
lent; his  damages  are  not  pecuniary ;  his  objects 
in  making  his  establishment  were  not  profit,  but 
repose,  seclusion,  and  a  resting-place  for  him- 
self and  family.  If  these  objects  are  about  to 
be  defeated,  if  his  rights  of  property  are  about 
to  be  destroyed  without  the  authority  of  law,  or 
if  lawless  danger  impends  over  them  by  persons 
acting  under  colour  of  law,  when  the  law  gives 
them  no  power,  or  when  it  is  abused,  misap- 
plied, exceeded,  or  not  strictly  pursued,  and  the 
act  impending  would  subject  the  party  com- 
mitting it  to  damages  in  a  court  of  law  for  a 
trespass,  a  court  of  equity  will  enjoin  its  com- 
mission. Bonaparte  v.  The  Camden  and  Amboy 
Rail-Rottd  Company,  1  Baldwin's  C.  C.  R.  231. 

762.  A  sale  of  land  was  made  under  a  de- 
cree of  a  court  of  chancery,  by  commissioners 
appointed  for  that  purpose.  The  tract  was  com- 
posed of  three  contiguous  tracts,  purchased  by 
the  defendant's  intestate,  of  three  different  in- 
dividuals. The  commissioners  exhibited  the 
title-papers  at  the  sale,  expre.ssing  a  certain 
quantity,  and  sold  the  lands,  as  directed  by  the 
decree,  by  the  acre ;  undertaking,  however,  nei- 
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thei-  for  quantity  nor  title;  declaring  that  the 
purchaser  must  buy  at  his  own  risk.  A  judg- 
ment was  obtained  against  the  purchasers  on 
their  bond;  and  they  came  into  equity  to  enjoin 
this  judgment,  on  the  ground  that  the  defendant's 
intestate  was  not  entitled  to,  nor  ever  in  posses- 
sion of  a  single  acre,  under  one  of  the  three 
deeds :  that  a  certain  portion  of  another  tract 
had  been  surrendered  by  the  representatives, 
previous  to  the  sale  in  an  adjustment  of  boun- 
dary ;  and  that  the  third  tract  was  also  deficient. 
Held,  that  the  judgment  for  the  purchase-money 
ought  to  be  enjoined  to  the  extent  of  the  defi- 
ciency of  the  land.  Strodcs  v.  Patton  et  al.,  1 
Brockenb.  C.  C.  R.  228. 

763.  An  injunction  was  granted,  to  restrain  a 
parly  from  recovering  the  balance  of  the  consi- 
deration-money due  for  the  purchase  of  land,  to 
which  the  grantor's  title  had  proved  defective. 
Thomas  v.  Perry,  Peters'  C.  C.  R.  49. 

764.  A  judge  of  the  supreme  court  of  the 
United  States  may,  in  vacation,  allow  a  writ  of 
injunction,  in  those  cases  only  where  it  may  be 
granted  by  the  supreme  or  a  circuit  court.  Li- 
vingston ct  al  .v  .Van  Ingen  ct  a/.,  4  Hall's  Am.  Law 
Jour.  56. 

765.  The  supreme  court  refused  an  injunction 
to  parties  claiming  lands  in  dispute  between 
New  York  and  Connecticut,  as  a  decision;  those 
claims  could  not  affect  the  question  of  sovereignty 
between  those  states.  Neiv  York  v.  Connecticut, 
4  Ball.  1  ;  1  Cond.  Rep.  203. 

•  766.  Where  suits  are  pending,  by  parties 
claiming  under  the  grants  of  one  state,  against 
parties  claiming  the  same  lands  under  the  grants 
of  another  state,  the  states  themselves  are  not 
interested  in  the  decision  of  those  suits,  and  an 
injunction  ought  not  to  issue  on  application  of 
one  of  them.     Ibid.  3,  6. 

767.  A  bond  executed  in  pursuance  of  articles 
of  agreement,  may,  in  equity,  be  restrained  by 
those  articles.  Finlcy  v.  Lynn,  6  Cranch,  238  : 
2  Cond.  Rep.  358. 

768.  It  is  no  objection  to  an  injunction,  that 
the  defendant  acts  under  the  authority  of  a  law, 
if  he  exceeds  or  abu.ses  his  power,  or  if  the  law 
is  unconstitutional.  But  it  will  not  be  granted 
if  there  is  a  reasonable  doubt  of  the  validity  of 
the  law,  or  the  proper  exercise  of  the  power  it 
confers ;  nor  where  there  is  a  discretionary  power 
given  and  exercised  with  judgment,  and  within 
the  line  proscribed.  A  party  complaining  will 
be  referred  to  his  remedy  at  law,  or  the  special 
tribunal  created  by  the  law  which  gives  the  au- 
thority to  do  the  act.  Bonaparte  v.  The  Camden 
and  Amhoy  Bail-Road  Co.,  1  Baldwin's  C.  C.  R. 
218.      * 

769.  Under  a  charter  to  construct  a  rail-road 
from  Camden  to  Amboy,  with  liberty  to  make  a 
lateral  road  to  Bordentown,  and  no  route  desig- 
nated between  Camden  and  Amboy,  an  injunc- 
tion will  not  be  granted,  merely  because  the 
main  road  goes  thiough  Bordentown.  The  cor- 
poration must  confine  themselves  to  the  route 
prescribed ;  but  if  there  is  a  discretion  which  is 
not  clearly  abused,  the  court  will  not  interfere 
by  an  injunction.     Ibid.  221 . 

770.  If  the   corporation   has  encroached  on 


any  public  right  at  Bordentown,  or  usurped  a 
franchise  at  a  place  not  authorized  by  the  char- 
ter, it  is  a  proper  case  for  the  state  to  interfere 
by  indictment,  or  quo  warranto  in  a  state  court. 
But  an  individual  is  not  entitled  to  an  injunction 
against  the  taking  his  land  for  the  road,  if,  by 
any  reasonable  construction  of  the  charter,  there 
is  a  power  to  locate  the  road  through  it.     Ibid. 

771.  Where  the  charter  authorizes  an  entry  on 
land,  for  the  purpose  of  locating  the  road,  and 
directs  the  location  to  be  made,  and  a  survey  of 
the  route  of  the  road  to  be  deposited  in  the  office 
of  the  secretary  of  state ;  and  where  the  loca- 
tion is  determined  on,  and  the  survey  so  depo- 
sited ;  the  corporation  may  take  possession  of 
such  land,  use  and  occupy  it  for  the  construction 
of  the  road.  The  location  and  deposit  of  the 
survey,  are  conditions  precedent  to  their  author- 
ity to  enter  for  the  purpose  of  constructing;  and 
their  entry,  for  such  purpose,  is  a  proper  subject 
for  an  injunction,  if  the  condition  is  not  per- 
formed. An  entry  on  private  property,  for  the 
mere  purpose  of  locating  a  road,  is  not  taking  it. 
This  power  may  be  given  by  law  without  com- 
pensation, other  than  for  any  injury  done  to  it, 
as  the  right  remains  in  the  owner.  But  where 
the  divestiture  of  the  owner's  right  is  claimed, 
and  its  transfer  is  necessary  for  public  use.  by  a 
permanent  appropriation  of  the  soil,  compensa- 
tion must  be  made.     Ibid. 

772.  A  law  which  directs  the  taking  private 
property  for  public  use,  is  not  void  because  it 
contains  no  provisions  for  compensation,  or  the 
mode  of  ascertaining  it ;  the  law  is  valid  if  this 
is  done  by  a  subsequent  law.  But  the  execution 
of  the  law  will  be  enjoined,  until  such  provision 
is  made  by  law,  and  the  compensation  paid. 
Ibid. 

773.  The  payment  must  be  simultaneous  with 
the  disseisin  of  the  owner,  and  the  appropriation 
of  his  property.  The  owner  must  not  be  put  to 
his  remetly.  But,  semhle:  If  the  compensation 
is  ascertained,  its  payment  certain,  the  security 
undoubted,  and  the  means  of  collection  sum- 
mary, the  construction  of  the  road  may  be  begun 
before  actual  payment.     Ibid. 

774.  If  an  owner  stands  by,  and  knowingly 
suffers  an  innocent  person  to  be  misled  by  his 
silence,  and  to  purchase  his  property  without 
giving  him  notice  of  his  title,  a  court  of  equity 
will  treat  it  as  a  fraud  upon  the  purchaser,  and 
grant  an  injunction  against  the  future  assertion 
of  that  title  by  the  owner.  2'he  Brig  Sarah  Ann, 
2  Sumner's  C.  C.  R.  206. 

775.  Notice  of  a  motion  to  dissolve  an  injunc- 
tion must  be  given,  unless  the  cause  has  been 
set  down  for  hearing  on  the  motion,  in  a  reason- 
able time  before  the  motion  is  made.  Wilkins 
V.  Jordan,  3  Wash.  C.  C.  R.  226. 

776.  Where  a  suit  is  pending  at  law,  a  court 
of  equity  will  not  grant  an  injunction  on  the  ap- 
plication of  the  defendant,  unless  the  part}-, 
praying  relief,  will  confess  jutlgmcnt  at  law. 
Blathcws  V.  Douglass,  1  Cooke,  136. 

777.  On  a  rule  to  show  cause  why  an  injunc- 
tion to  stay  waste  should  not  be  granted,  and 
why  service  of  the  subpa^na  upon  the  attorney 
of  the  defendant,  in  a  suit  depending  against  the 
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defendant  for  slandering  his  title  to  the  land, 
mentioned  in  the  bill,  should  not  be  considered 
as  a  service,  the  court  said: — If  a  judgment 
at  law  be  obtained,  the  service  of  a  subpoena  on 
the  attorney  of  the  plaintiff,  he  being  absent 
from  the  state,  will  be  deemed  good,  where  the 
subject  in  controversy  is  the  same  with  the  mat- 
ter in  the  suit  for  which  the  judgment  was  ren- 
dered.   Hitner  v.  Suckleij,  2  Wash.  C.  C.  R.  465. 

10.  Decree. 

778.  A  complainant  in  equity  cannot  obtain  a 
decree  for  more  than  he  has  asked  in  his  bill. 
Simms  V.Guthrie,  9  Cranch,  19;  3  Cond.  Rep. 
237. 

779.  There  is  no  difference  in  respect  to  the 
conclusiveness  of  a  judgment  at  law,  and  of  a 
decree  in  chancery.  Both  are  conclusive  as  to 
the  facts  directly  in  controversy.  Hopkins  v. 
Lee,  6  Wheat.  109;  5  Cond.  Rep,  23. 

780.  A  decree  cannot  be  pronounced,  on  the 
testimony  of  a  single  witness,  unaccompanied 
by  corroborating  circumstances,  against  a  posi- 
tive denial  by  the  defendant  of  any  matter  di- 
rectly charged  by  the  bill,  in  the  defendant's 
answer,  or  answer  in  support  of  his  plea.  Hugkes 
v.  Blake,  6  Wheat.  453;  5  Cond.  Rep.  136. 

781.  The  decree  must  conform  to  the  allega- 
tions in  the  pleadings,  as  well  as  the  proofs  in 
the  cause.  Crocket  v.  Lee,  7  Wheat.  522;  5 
Cond.  Rep.  333. 

782.  A  decree  is  binding  and  conclusive,  with 
respect  to  the  subject-matter  on  which  it  acts: 
but  it  does  not  alTect  the  rights  of  third  persons, 
who  were  not  parties  to  the  cause  in  which  the 
decree  was  rendered.  M-Call,  Smilie,  and  Co., 
V.Harrison  et  al.,  1  Brockenb.  C.  C.  R.  126. 

783.  A  decree  of  a  court  of  chancery  is  erro- 
neous, which,  after  ordering  certain  acts  to  be 
done,  to  enable  a  party  to  execute  certain  duties 
assigned  to  him,  dismisses  the  bill ;  as  it  puts  the 
cause  out  of  court,  and  renders  the  decree  in- 
effectual ;  and  it  is  no  answer  to  this  objection, 
that  it  appears  by  the  record  in  the  case,  that 
the  acts  ordered  to  be  done  have  been  performed, 
since  the  error  is  in  the  decree  itself,  and  not 
in  its  execution.  Greenleaf  v.  Queen,  1  Peters, 
148. 

784.  The  decree  of  the  circuit  court  directed 
two  of  the  defendants,  in  whom  was  the  legal 
title  to  the  lot  of  ground  claimed  by  the  plaintiff 
in  the  bill,  to  convey  the  same,  and  awarded 
costs,  generally,  against  all  the  defendants.  All 
the  defendants  appealed  together  to  the  supreme 
court,  some  of  whom  held  the  legal  title  to  the 
lot,  and  all  the  defendants  had  an  interest  in  de- 
fending this  title,  standing,  as  they  did,  in  the 
relation  of  vendors  and  warrantees,  and  vendees. 
Although  the  defendants,  against  whom  there  is 
a  decree  for  costs  only,  could  not  appeal  from 
this  decree  for  costs,  yet,  the  reversal  of  the  de- 
cree of  the  circuit  court  was  made  general  as  to 
all  of  the  appellants,  and  the  whole  case  opened. 
Finlay  v.Hinde  and  Wife,  1  Peters,  247. 

785.  A  decree  perpetuating  an  injunction, 
leaving  some  matters  of  account  open  for  further 
consideration,  is  not  a  final  decree.  Brown  v. 
Stvann,  9  Peters,  1. 

Vol.  I.— 29 


786.  There  is  no  difference  between  a  person 
who,  on  account  of  his  residence  beyond  the 
seas,  cannot  be  made  answerable  to  the  process 
of  the  court,  and  one  who,  by  the  laws  of  the 
United  States,  cannot  be  brought  into  court ;  and 
whenever,  in  the  former  case,  a  person  so  cir- 
cumstanced need  not  be  made  a  party,  he  need 
not  be  made  a  party  in  the  latter  case.     Ibid. 

787.  Care  will  be  taken  by  the  court  not  to 
make  a  decree  which  will  affect  the  person  who 
is  not  party  to  the  suit.  Joy  et  al.  v.  IVirtz,  1 
Wash.  C.  C.  R.  417. 

788.  A  bill  being  for  a  balance  of  an  account, 
taken  pro  confesso,  the  account  must  be  referred 
to  the  master.    The  decree  is  always  nisi.   Ibid. 

789.  If  the  bill  were  taken  pro  confesso,  at 
one  session  of  the  circuit  court,  and  service  of 
the  decree  were  made  and  returned  at  the  same 
session,  it  may  be  made  absolute  at  the  following 
session  ;  otherwise  it  cannot  be  made  absolute 
until  the  third  session  of  the  court.  Pendleton 
V.  Evan's  Ex'rs.,  4  Wash.  C.  C.  R.  391. 

790.  To  entitle  the  plaintiff  to  take  the  bill 
pro  confesso,  on  accomit  of  an  answer  not  being 
filed  within  three  months  after  the  day  of  appear- 
ance and  bill  filed,  the  defendant  should  have 
been  ruled  to  answer,  and  the  cause  should  be 
set  down.     Ibid. 

791.  A  decree  which  purports  to  divest  the 
legal  title  from  one  in  whom  it  is  not  vested,  can 
have  no  effect  on  the  title.  Lessee  of  Harmcr's 
Heirs  V.  Gwymie,  1  M'Lean's  C.  C.  R.  48. 

792.  The  regularity  of  a  decree,  when  ex- 
amined collaterally,  cannot  be  inquired  into, 
Carrington's  Heirs  v.  Brents  et  al..  1  M-Lean'a 
C.  C.  R.  175. 

793.  A  decree  in  Virginia  for  the  conveyance 
of  land  in  Kentucky,  cannot  operate  on  the  title. 
Ibid. 

794.  Nor  does  a  decree  for  the  title  to  land  in 
Ohio,  by  a  court  in  Kentucky,  though  a  convey- 
ance be  executed  by  a  commission,  under  the 
statute  of  that  state,  give  a  title.  Watts  et  al.  v. 
Waddle  et  al,  1  M'Lean's  C.  C.  R.  204. 

11.  Bill  of  Revieio. 

795.  Although  bills  of  review  are  not  strictly 
within  any  act  of  limitations  prescribed  by  con- 
gress, yet  a  court  of  equity  will  adopt  a  rule,  by 
analogy  to  the  provisions  of  such  statutes. 
Thomas  v.  Harvie''s  Heirs,  10  Wheat.  150;  6 
Cond.  Rep.  44. 

796.  Appeals  in  equity  cases  being  limited  by 
the  twenty-second  section  of  the  judiciary  act 
of  September  24,  1789,  ch.  20,  and  by  the  second 
section  of  the  act  of  March  3d,  1803,  ch.  353,  to 
the  period  of  five  years  after  the  decree,  a  bill 
of  review  will  be  considered  as  comprehended 
within  the  equity  of  the  provision.     Ibid. 

797.  It  is  within  the  discretion  of  the  court  to 
permit  the  filing  of  the  bill  of  review  after  this 
period,  when  it  is  founded  upon  matter  discovered 
since  the  decree,  when  it  appears  that  the  plain- 
tiff is  aggrieved  by  the  decree  on  account  of  the 
error  assigned.     Ibid. 

798.  The  Bank  of  the  United  States  and  others, 
under  the  authority  of  the  act  of  the  legislature 
of  Maryland,  passed  in  the  year  1785,  entitled 
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an  act  for  enlarging  the  powers  of  the  "  high 
court  of  chancery,"  under  which  the  real  estates 
of  persons  descending  to  minors,  and  persons 
non  compos  mentis,  were  authorized  to  be  sold 
for  the  debts  of  the  ancestor,  proceeded  against 
the  real  estate  of  A.  R.,  for  debts  due  by  him; 
and  in  1826,  the  estate  was  sold  by  a  decree  of 
tlie  circuit  court  of  the  District  of  Columbia,  ex- 
ercising chancery  jurisdiction.  Afterwards,  in 
1828,  some  of  the  infant  heirs  of  A.  R.,  by  their 
next  friend,  filed  a  bill  of  review  against  the  ad- 
ministrator of  A.  R.,  the  purchaser  of  his  real 
estate,  and  others,  stating  various  errors  in  the 
original  suit,  and  in  the  decree  of  the  court,  and 
prayed  that  the  same  should  be  reversed.  Held, 
that  a  bill  of  review  can  be  sustained  in  the 
case.  Bank  of  the  United  States  v.  Ritchie  ct  al., 
8  Peters,  128. 

799.  From  the  language  of  the  fifth  section 
of  the  act,  some  doubt  was  entertained  whether 
the  act  conferred  a  personal  power  on  the  chan- 
cellor, or  was  to  be  construed  as  an  extension 
of  the  jurisdiction  of  the  court.  If  the  former, 
it  was  supposed  that  a  bill  of  review  would  not 
lie-to  a  decree  made  in  execution  of  the  power. 
On  inquiry,  however,  the  supreme  court  were 
satisfied,  that  in  Maryland,  the  act  has  been  con- 
strued as  an  enlargement  of  jurisdiction,  and 
that  decrees  for  selling  the  lands  of  minors  and 
lunatics,  in  the  cases  prescribed  by  it,  have  been 
treated  by  the  court  of  appeals  of  that  state,  as 
the  exercise  of  other  equity  powers.     Ibid. 

800.  The  principle  is  unquestionable,  that  all 
the  parties  to  the  original  decree  ought  to  join  in 
the  bill  of  review.  Bank  of  the  United  States  v. 
White  ct  al,  8  Peters,  262. 

801.  Every  bill  of  review  must  contain  an 
allegation  that  the  matter  of  fact  on  which  it  is 
founded,  is  new  ;  the  allegation  is  traversable  by 
plea  or  answer,  and  the  fact  must  be  proved,  if 
not  admitted  at  the  hearing.  Dexter  v.  Arnold, 
5  Mason's  C.  C.  R.  309. 

802.  A  bill  of  review  lies  in  England,  only 
when  the  decree  has  been  enrolled  under  the 
great  seal  in  chancery.  If  it  has  not  been  so 
enrolled,  then,  for  error  of  law  apparent  upon 
the  decree,  the  remedy  is  by  petition  for  a  re- 
hearing. It  lies  for  matter  of  error  apparent  on 
the  face  of  the  record.     Ibid. 

803.  The  error  must  appear  on  the  decree  and 
f)leadings;  for  the  evidence  in  the  case  at  large 
cannot  be  examined,  to  ascertain  whether  the 
court  misstated  or  misunderstood  the  fact.    Ibid. 

804.  A  bill  of  review  also  lies  for  newly  dis- 
covered evidence  material  to  the  issue,  if  such 
evidence  was  not  known  until  after  the  period 
in  wrfich  it  could  be  used  in  the  cause.     Ibid. 

805.  Query,  If  such  newly  discovered  evi- 
dence must  not  be  some  written  paper  or  evi- 
dence ?     Ibid. 

806.  Query,  If  newly  discovered  testimony  of 
witnesses,  going  to  confirm  or  to  contradict  the 
original  testimonj',  is  admissible  ?     Ibid. 

807.  No  bill  of  review  will  lie,  if  the  newly 
discovered  evidence  could  have  been  obtained, 
by  reasonable  diligence,  before  the  original  hear- 
ing.    Ibid. 

808.  Query,   Whether  a  bill   of  review  lies 


upon  new  matter  not  in  issue  in  the  original 
cause,  but  which  shows  the  decree  erroneous  . 
Ibid. 

809.  A  bill  of  review  does  not  lie  where  the 
party  seeks  to  set  out  a  new  title,  and  not  to  sup- 
port the  title  in  the  original  cause.  It  lies  for 
the  party  who  obtained  the  original  decree  in 
his  own  favour,  if  the  original  decree  was  inju- 
rious to  him.     Ibid. 

810.  All  decrees  in  the  courts  of  the  United 
States  are  deemed  to  be  enrolled  at  the  term  in 
which  they  were  passed.  If  the  decree  be  not 
enrolled,  a  bill,  in  the  nature  of  a  bill  of  review, 
and  not  strictly  a  bill  of  review  for  newly  disco- 
vered evidence,  will  lie.     Ibid. 

811.  The  granting  of  a  bill  of  review  for 
newly  discovered  evidence  is  matter  of  discre- 
tion, and  must  be  brought  forward  by  petition  to 
the  court.  Such  a  petition  must  describe  the 
new  evidence  distinctly  and  specifically;  and 
when  discovered,  its  bearing  on  the  decree.  It 
is  not  sufFicMent  to  state  that  the  petitioner  ex- 
pects to  prove  certain  acts.  He  must  state  the 
exact  evidence  to  establish  them.     Ibid. 

812.  On  the  hearing  of  such  a  petition,  affida- 
vits may  be  admitted  on  each  side,  if  necessary 
to  explain  the  nature  of  the  evidence.     Ibid. 

813.  Upon  a  bill  of  review  for  newly  disco- 
vered evidence,  the  other  party  may  contravert, 
by  plea  or  answer,  that  it  is  newly  discovered. 
Ibid. 

814.  Under  the  provisions  of  an  act  of  con- 
gress, passed  the  26th  May,  1824.  proceedings 
were  instituted  in  the  superior  court  of  the  ter- 
ritory of  Arkansas,  by  which  a  confirmation  was 
claimed  of  a  grant  of  land  alleged  to  have  been 
made   to    the   petitioner,    Sampeyreac,    by   the 
Spanish  government,  prior  to  the  cession  of  Loui- 
siana to  the  United  States  by  the  treaty  of  April 
3ii,  1803.     The  claim  was  opposed  by  the  dis- 
trict attorney  of  the  United  States:  and  the  court, 
after  hearing  evidence,  decreed  that  the  petitioner 
recover  the'land  from  the  United  Slates.    After- 
wards, the  district  attorney  of  the  United  States, 
proceeding  on  the  authority  of  the  act  of  8th 
May,  1830,  filed  a  bill  of  review,  founded  on  the 
allegation  that  the  original  decree  was  obtained 
by  fraud  and  smprise  ;  that  the  documents  pro- 
duced in  support  of  the  claim  of  Sampeyreac 
were  forged  ;  and  that  the  witnesses  who  had 
been   examined  to  sustain  the  same  were  per- 
jured.    At  a  subsequent  term,  Stewart  was  ob- 
liged to  become  a  defendant  to  the  bill  of  review, 
and  filed  an  answer,  in  which  the  fraud  and  for- 
gery are  denied,  and  in  which  he  asserts  that  if 
the'same  were  committed,  he  is  ignorant  thereof, 
and  a,sserts  that  he  is  a  bona  fide  purchaser  of 
the  land,  for  a  valuable  -consideration,  from  one 
John  J.  Bowie,  who  conveyed  to  him  the  claim 
uf  Sampeyreac  by  deed,  dated  about  the   22d 
October,  1828.     On   a  final   hearing,   the   court, 
being  satisfied  of  the  forgery,  perjury  and  fraud, 
reversed  the  decree.    Held,  That  these  proceed- 
ings were  legal,  and  were  authorized  by  the  act 
of  the  5th  of  ISlay.  1830.     Samj^eyreac  et  al.  v. 
United  States,  7  Peters,  222. 

815.  Almost  every  law  providing  a  new  re- 
medy aff^ects  and  operates  upon  causes  of  action 


CHARGE  OF  THE  COURT  TO  A  JURY. 


339 


Charge  of  the  Court  to  a  Jury. 


existing  at  the  time  the  law  is  passed.  The  law 
of  1830  is  in  no  respect  the  exercise  of  judicial 
powers;  it  only  organizes  a  tribunal  with  the 
powers  to  entertain  judicial  proceedings.  The 
act,  in  terms,  applies  to  bills  filed,  or  to  be  filed. 
Such  retrospective  effect  is  no  unusual  course  in 
laws  providing  new  remedies.     Ibid. 

816.  The  act  of  1830  does  not  require  that  all 
the  technical  rules  in  the  ordinary  course  of 
chancery  proceedings,  on  a  bill  of  review,  shall 
be  pursued  in  proceedings  instituted  under  the 
law.     Ibid. 


CHARGE  OF  THE  COURT  TO  A  JURY. 

1.  A  court  may  not  only  present  the  facts 
proved,  in  their  charge  to  the  jury,  but  give  their 
opinion  as  to  those  facts,  for  the  consideration  of 
the  jury.  But,  as  the  jurors  are  the  triers  of 
the  facts,  such  an  expression  of  opinion  by  the 
court  should  be  so  guarded,  as  to  leave  the  jury 


free  in   the  exercise   of   their  own   judgments. 

They  should  be  made  distinctly  to  understand 

that  the  instruction  was  not  given  as  a  point  of  |  the  whole  scope  and  bearing  of  it  must  be  taken 

law,  by  which  they  were  to  be  governed,  but  as    together.     It  is  wholly  inadmissible  to  take  up 


5.  Where  the  defendant  had  reserved  a  right 
to  move  the  court  to  exclude  any  part  of  the 
plaintiff's  evidence,  which  he  might  choose  to 
designate  as  incompetent,  and  it  did  not  appear 
from  the  bill  of  exceptions  that  he  designated 
any  particular  piece  or  part  of  the  evidence  as 
objectionable,  and  moved  the  court  to  exclude 
the  whole,  or  to  instruct  the  jury  that  it  was  in- 
sufficient to  prove  title  in  the  lessors  of  the 
plaintiff,  this  could  not  be  done  on  the  ground 
of  incompetency,  unless  the  whole  was  incom- 
petent. The  court  is  not  bound  to  do  more  than 
respond  to  the  motion,  in  the  terms  in  which  it 
is  made.  Courts  of  justice  are  not  obliged  to 
modify  the  propositions  submitted  by  counsel, 
so  as  to  make  them  fit  the  case.  If  they  do  not 
fit,  that  is  enonsh  to  authorize  their  rejection. 
Elliott  et  al.  v.  Piersol  et  al,  1  Peters,  338. 

6.  The  question  before  the  court  was,  whether 
the  charge  to  the  jury  in  the  circuit  court  con- 
tains any  erroneous  statement  of  the  law.  By 
the  supreme  court : — In  examining  the  charge 
for  the  purpose  of  ascertaining  its  correctness^ 


a  mere  opinion  as  to  the  facts,  and  to  which  they 
should  give  no  more  weight  than  it  was  entitled 
to.  The  correctness  of  every  charge  must  de- 
pend upon  the  phraseology  used  by  the  court. 
Tracy  v.  Swartwont,  10  Peters,  80. 

2.  The  court  are  not  bound  to  charge  the  jury 
on  points  of  law  which  do  not  grow  out  of  the 
facts  proved  on  the  trial  of  the  cause.  Clarke  v. 
Kownslar,  10  Peters,  657. 

3.  It  is,  doubtless,  within  the  province  of  a 
court,  in  the  exercise  of  its  discretion,  to  sum  up 
the  facts  in  the  case  to  the  jury,  and  submit 
them,  with  the  inferences  of  law  deducible 
therefrom,  to  the  free  judgment  of  the  jury. 
But  care  must  be  taken,  in  all  such  cases,  to 
separate  the  law  from  the  facts,  and  to  leave  the 
latter  in  unequivocal  terms  to  the  jury,  as  their 
true  and  peculiar  province.  3PLanahan  v.  The 
Universal  Insurance  Company,  1  Peters.  182. 

4.  Little  stress  ought  to  be  laid  upon  general 
expressions  falling  from  judges,  in  the  course  of 
trials.  Where  the  facts  are  not  disputed,  the 
judge  often  suggests,  in  a  strong  and  pointed 
manner,  his  opinion  as  to  their  materiality  and 
importance,  and  his  leading  opinion  of  the  con- 
clusion to  which  the  facts  ought  to  conduct  the 
jury.  This  ought  not  to  be  deemed  an  inten- 
tional withdrawal  of  the  facts,  or  the  inferences 
deducible  therefrom,  from  the  cognisance  of  the 
jurj',  but  rather  as  an  expression  of  opinion,  ad- 
dressed to  the  discretion  of  counsel,  whether  it 
would  be  worth  while  to  proceed  further  in  the 
cause.  And  the  like  expression,  in  summing  up 
any  cause  to  the  jury,  must  be  understood  by 
them  merely  as  a  strong  exposition  of  the  facts, 
not  designed  to  overrule  their  verdict,  but  to  assist 
them  in  forming  it.  And  there  is  the  less  objection 
to  this  course  in  the  English  practice ;  because, 
if  the  summing  us  has  had  an  undue  influence, 
the  mistake  is  put  right  by  a  new  trial,  upon  an 
application  to  the  discretion  of  the  whole  court. 
This  is  so  familiarly  known,  that  it  needs  only 
to  be  stated,  to  be  at  once  admitted.     Ibid.  190. 


single  and  detached  passages,  and  to  decide 
upon  them  without  attending  to  the  context,  or 
without  incorporating  such  qualifications  and  ex- 
planations as  naturally  flow  from  the  language 
of  other  parts  of  the  charge.  The  whole  is  to  be 
construed  as  it  must  have  been  understood,  both 
by  the  court  and  the  jury,  at  the  time  it  was  de- 
livered.   Magniac  v.  Thompson,  7  Peters,  348. 

7.. Where  there  is  no  evidence  tending  to 
prove  a  particular  fact,  the  court  are  bound  so  to 
instruct  the  jury  when  requested;  but  they  can- 
not, legally,  give  any  instructions  which  will  take 
from  the  jury  the  right  of  weighing  what  effect 
the  evidence  shall  have.  An  instruction  founded 
on  part  of  the  evidence  is  erroneous.  GreenleaJ 
V.  Birth,  9  Peters,  292. 

8.  The  circuit  court  was  requested  to  say  to 
the  jury,  that  the  facts  given  in  evidence  in  the 
trial  of  the  case,  did  not  import  such  a  lending 
as  would  support  the  defence  of  usuiy.  By  the 
supreme  court: — The  court  was  asked  to  usurp 
the  province  of  the  jury,  and  to  decide  on  the 
sufficiency  of  the  testimony,  in  violation  of  the 
well-established  principle,  that  the  law  is  re- 
ferred to  the  court,  the  fact  to  the  jury.  Scott  y. 
Lie  yd,  9  Peters,  418. 

9.  An  instruction  to  the  jury,  which  would  se- 
parate the  circumstances  of  the  case  from  each 
other,  and  the  object  of  which  is  to  induce  the 
court!  after  directing  the  jury  that  they  ought  to 
be  considered  together,  to  instruct  them  that, 
separately,  no  one  in  itself  amounted  to  usury, 
ought  not  to  have  been  given.     Ibid. 

10.  The  court  ought  not  to  instruct,  and  indeed 
cannot  instruct,  on  the  sufficiency  of  evidence; 
but  no  instruction  to  the  jury  should  be  given, 
except  upon  evidence  in  the  case.  Where  there 
is  evidence  on  a  point,  the  court  may  be  called 
upon  to  instruct  the  jury  on  the  law:  but  it  is 
for  them  to  determine  on  the  eflect  of  evidence. 
Chesapeake  and  Ohio  Canal  Company  v.  Knapp 
and  others.  9  Peters,  541. 

11.  When  the  court  was  asked  to  instruct  the 
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jury  upon  a  particular  point,  if  they  believed 
from  the  evidence  certain  facts;  and  there  was 
not  the  slightest  evidence  from  which  the  jury 
had  a  right  to  believe  the  existence  of  any  such 
facts;  the  court  ought  not  to  have  given  such 
instructions,  since  they  were  calculated  to  mis- 
lead them,  and  raise  a  mere  speculative  ques- 
tion.    Chirac  v.  Rcinecker,  2  Peters,  625. 

12.  It  is  no  ground  of  reversal,  that  the  court 
below  omitted  to  give  directions  to  the  jury,  upon 
any  points  of  law  which  might  arise  in  the  cause, 
where  it  vvas  not  requested  by  either  party  at 
the  trial.  It  is  sufficient  that  the  court  has  given 
no  erroneous  directions.  Dialogue  v.  Pennock  et 
al,  2  Peters,  16. 

13.  If  either  party  considers  any  point  pre- 
sented by  the  evidence  omitted  in  the  charge 
of  the  court,  it  is  competent  for  such  party  to 
require  an  opinion  from  the  court  upon  that 
point.  The  court  cannot  be  presumed  to  do 
more,  in  ordinary  cases,  than  to  express  its  opi- 
nion upon  questions  which  the  parties  themselves 
have  raised  on  the  trial.     Ibid. 

14.  A  court  cannot  be  required  to  give  an  in- 
struction to  the  jury  as  to  the  relation,  right,  and 
credibility  of  the  testimony  adduced  by  the 
parties  in  a  cause.  Van  Ness  v.  Pacard.  2  Peters, 
149. 

15.  No  court  is  bound,  at  the  mere  instance 
of  the  party,  to  repeat  over  to  the  jury  the  same 
substantial  proposition  of  law,  in  every  variety 
of  form,  which  the  ingenuity  of  counsel  may 
suggest.  It  is  sufficient  if  it  is  once  laid  down 
to  the  jury  in  an  intelligible  and  unexceptionable 
manner.    Kelly  v.  Jackson  et  al.,  6  Peters,  622. 

16.  The  practice  of  bringing  the  whole  of  the 
charge  of  the  court  delivered  to  the  jury  in  the 
court  below  for  review  before  the  supreme  court, 
is  unauthorized,  and  extremely  inconvenient  both 
to  the  inferior  and  the  appellate  court.  With  the 
charge  of  the  circuit  court  to  the  jury  upon  mere, 
matters  of  fact,  with  its  commentaries  upon  the 
weight  of.  evidence,  the  supreme  court  has  no- 
thing to  do.  Observations  of  that  nature  are 
understood  to  be  addressed  to  the  jur}*,  merely 
for  their  consideration  as  the  ultimate  judges  of 
the  matters  of  fact ;  and  are  entitled  to  no  more 
weight  or  importance  than  the  jury  in  the  exer- 
cise of  their  own  judgment  choose  to  give  them. 
They  neither  are.  nor  are  understood  to  be, 
binding  on  them,  as  the  true  and  conclusive  ex- 
position of  the  evidence.  If,  in  summing  up  the 
evidence  to  the  jury,  the  court  should  misstate 
the  law,  that  wouKl  justly  furnish  a  ground  for 
an  exception.  But  the  e.vception  should  be 
strictly  confined  to  that  misstatement;  and  by 
being  rflade  known  at  the  moment,  would  often 
enable  the  court  to  correct  an  erroneous  expres- 
sion, so  as  to  explain  or  qualify  it  in  such  a  man- 
ner as  to  make  it  wholly  unexceptionable,  or 
perfectly  distinct.    Carver  v.  Aslor,  A  VcXcrs,  1. 

17.  The  court,  upon  a  jury  trial,  is  bound  to 
give  an  opinion  upon  any  point  relevant  to  the 
issue.  M'-Allislcr  et  al.  v.  Douglass  ct  al.,  3  Cranch, 
298;   1  Cond.  Rep.  .537. 

18.  Although  the  judge  in  the  circuit  court 
may  refuse  to  declare  the  law  to  the  jury  on  a 
mere  hypothetical  question,  propounded  by  the 


counsel,  and  not  warranted  by  the  evidence  in 
the  cause ;  yet,  if  he  proceeds  to  slate  the  law 
upon  such  question,  and  states  it  erroneously,  his 
opinion  may  be  revised  in  the  court  above ;  and 
if  it  be  such  as  may  have  had  an  influence  on 
the  jury,  their  verdict  will  be  set  aside.  Etting 
V.  Bank  of  the  United  States,  11  Wheat.  59;  6 
Cond.  Rep.  216. 

19.  A  direction  to  the  jury,  "that  the  several 
matters  so  produced  and  proved,  were  sufficient 
to  prove  the  issue  aforesaid,  on  the  part  of  the 
plaintiffs,"  was  held  not  to  be  an  interference 
by  the  court,  with  the  province  of  the  jury. 
3Iason  v.  United  Stales,  1  Gallis.  C.  C.  R.  53. 

20.  So  too,  "  that  W.  ought,  by  law,  to  be  con- 
sidered as  the  said  A.'s  agent,  in  all  concerns 
respecting  the  said  vessel  and  cargo;"  ought  to 
be  viewed  as  declaring  the  legal  operation  of 
acts,  which  either  were  not  questioned,  or  were 
left  to  the- jury  to  determine.     Ibid. 

21.  Although  the  omission  of  the  court  to 
charge  the  jury,  on  important  questions  of  law. 
involved  in  the  case,  is  not  in  itself  a  reason  for 
granting  a  new  trial ;  yet  the  court  will  exercise 
a  discretion  ,  and  if  they  think  the  justice  of  the 
case  will  be  promoted,  they  will  grant  it.  Cal- 
breath  v.  Gracy,  1  Wash.  C.  C.  R.  198. 

22.  The  court  is  not  bound  to  give  an  opinion 
to  the  jury  as  to  the  meaning  or  construction  of 
a  deposition  read  in  evidence.  Marine  Ins.  Co. 
V.  Young,  5  Cranch,  187;  2  Cond.  Rep.  227. 


CHARITIES,  CHARITABLE  AND  RELIGIOUS 

USES. 

1.  In  the  year  1790,  S.  H.,  a  citizen  of  Virgi- 
nia, made  his  last  will,  containing  the  following 
bequest;  "iferjijWhat  shall  remain  of  my  mili- 
tary certificates  at  the  time  of  my  decease,  both 
principal  and  interest,  I  give  and  bequeath  to  the 
Baptist  Association,  that  for  ordinary  meets  at 
Philadelphia  annually,  which  I  allow  to  be  a 
perpetual  fund  for  the  education  of  youths  of  the 
Baptist  denomination,  who  shall  appear  promis- 
ing for  the  ministry,  always  giving  a  preference 
to  the  descendants  of  my  father's  family."  In 
1792,  the  legislature  of  Virginia  passed  an  act 
repealing  all  English  statutes:  in  1795  the  tes- 
tator died.  The  Baptist  Association  in  question 
had  existed  as  a  regularly  organized  body  for 
many  years  before  the  dale  of  the  will;  and  in 
1797  was  incorporated  by  the  legislature  of  Penn- 
sylvania, by  the  name  of  "The  Trustees  of  the 
Philadeli)hia  Association."  By  the  supreme 
court: — The  association  not  being  incorporated 
at  the  decease  of  the  testator,  could  not  take 
this  bequest  as  a  society.  .  The  individuals  who 
composed  the  association  at  the  death  of  the  tes- 
tator, could  not  take  the  bequest.  There  were 
no  persons  to  whom  this  legacy,  were  it  not  a 
charity,  could  be  decreetl;  and  such  bequest 
cannot  be  sustained  as  a  charity.  The  Trustees  of 
the  Baptist  Association  v.  Hart's  E.crs.,  4  Wheat. 
1;  4  Cond.  Rep.  371. 

2.  If,  in  England,  the  prerogative  of  the  king,  as 
parens  patria?,  woulil,  independeiit  of  the  statute 
of  Elizabeth,  extend  to  charitable  bequests  of 
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this  kind:  Query,  if  the  same  principle  governs 
the  courts  of  the  tjnited  States'?     Ibid. 

3.  The  statute  of  Elizabeth  gives,  in  England, 
validity  to  some  bequests,  which,  but  for  that 
statute,  are  not  valid.     Ibid. 

4.  If  the  attorney-general  of  the  United  States 
were  a  party  in  the  case,  the  inquiry  as  to  the 
operation  of  the  principles  of  the  statute  of  Eliza- 
beth might  be  made ;  but  it  is  not  otherwise 
neces.sary.     Ibid. 

5.  A  lot  of  ground  had,  in  the  original  plan  of 
an  addition  to  Georgetown,  been  marked  -  for 
the  Lutheran  church ;"  and  by  the  German  Lu- 
therans of  the  place,  had  been  used  as  a  place 
of  burial  from  the  dedication,  and  they  had 
erected  a  school-house  on  it,  but  no  church;  ex- 
ercising acts  of  protection  and  ownership  over  it 
at  some  periods,  by  committees  appointed  by  the 
German  Lutherans,  the  original  owner  acquies- 
cing in  the  same.  This  may  be  considered  as 
a  dedication  of  the  lot  to  public  and  pious  uses; 
and  although  the  German  Lutherans  were  not 
incorporated,  nor  were  there  any  persons  who  as 
trustees  could  hold  the  property,  the  appropria- 
tion was  also  valid  under  the  bill  of  rights  of 
Maryland.  The  bill  of  rights,  to  this  extent  at 
least,  recognises  the  doctrines  of  the  statute  of 
Elizabeth  for  charitable  uses;  under  which,  it  is 
well  known,  that  such  uses  would  be  upheld, 
although  there  was  no  specific  grantee  or  trustee. 
This  might  at  all  times  have  been  enforced  as  a 
charitable  and  pious  use,  through  the  interven- 
tion of  the  government,  as  parens  patriae,  by  its 
attorney-general  or  other  law  officer.  It  was 
originally  consecrated  for  a  religious  purpose. 
It  has  become  a  depository  of  the  dead  ;  and  it 
cannot  now  be  resumed  by  the  heirs  of  the  do- 
nor. Beatty  and  Ritchie  v.  Kurtz  et  al.,  2  Peters, 
584. 

6.  The  testator  gave  all  the  rest  and  residue 
and  remainder  of  his  estate,  real  and  personal, 
comprehending  a  large  real  estate  in  the  city  of 
New  York,  to  the  chancellor  of  the  state  of  New 
York,  and  recorder  of  the  city  of  New  York,  &c., 
(naming  several  other  persons  by  their  official 
description,)  to  have  and  to  hold  the  same  unto 
them  and  their  respective  successors  in  office  to 
the  uses  and  trusts,  subject  to  the  conditions  and 
appointments  declared  in  the  will ;  which  were  : 
out  of  the  rents,  issues,  and  profits  thereof,  to 
erect  and  build  upon  the  land  upon  which  he 
resided,  which  was  given  by  the  will,  an  asylum, 
or  marine  hospital,  to  be  called  "  the  Sailors' 
Snug  Harbour,"  for  the  purpose  of  maintaining 
and  supporting  aged,  decrepid  and  worn  out 
sailors,  &c.  And  after  giving  directions  as  to 
the  management  of  the  fund  by  his  trustees,  and 
declaring  that  the  institution  created  by  his  will 
should  be  perpetual,  and  that  those  officers  and 
their  successors  should  for  ever  continue  the 
governors  thereof,  &c.,  he  adds,  "  it  is  my  will 
and  desire  that  if  it  cannot  legally  be  done  ac- 
cording to  my  above  intention,  by  them,  without 
an  act  of  the  legislature,  it  is  my  will  and  desire 
that  they  will,  as  soon  as  possible,  apply  for  an 
act  of  the  legislature  to  incorporate  them  for  the 
purpose  above  specified  ;  and  I  do  further  de- 
clare it  to  be  my  will  and  intention,  that  the  said 
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rest,  residue,  &c.,  of  my  estate  should  be,  at  all 
events,  applied  for  the  uses  and  purposes  above 
set  forth  ;  and  that  it  is  my  desire  all  courts  of 
law  and  equity  will  so  construe  this  my  said 
last  will  as  to  have  the  said  estate  appropriated 
to  the  above  uses,  and  that  the  same  should  in 
no  case,  for  want  of  legal  form  or  otherwise,  be  so 
construed  as  that  my  relations,  or  any  other  per- 
sons, should  heir,  possess,  or  enjoy  my  property, 
except  in  the  manner  and  for  the  uses  herein 
above  specified."  Within  five  years  after  the 
death  of  the  testator,  the  legislature  of  the  state 
of  New  York,  on  the  application  of  the  trustees, 
also  named  as  executors  of  the  will,  passed  a 
law  constituting  the  persons  holding  the  offices 
designated  in  the  will,  and  their  successors,  a 
body  corporate,  by  the  name  of  "  the  Trustees  of 
the  Sailors'  Snug  Harbour ;"  and  enabling  them 
to  execute  the  trusts  declared  in  the  will.  This 
is  a  valid  devise  to  divest  the  heir  of  his  legal 
estate,  or  at  all  events  to  affect  the  lands  in  his 
hands  with  the  trust  declared  in  the  will.  If, 
after  such  a  plain  and  unequivocal  declaration 
of  the  testator  with  respect  to  the  disposition  of 
his  property,  so  cautiously  guarding  against  and 
providing  for  every  supposed  difficulty  that 
might  arise,  any  technical  objection  shall  now 
be  interposed  to  defeat  his  purpose,  it  will  form 
an  exception  to  what  we  find  so  universally  laid 
down  in  all  our  books  as  a  cardinal  rule  in  the 
construction  of  wills,  that  the  intention  of  the 
testator  is  to  be  sought  after  and  carried  into 
effect.  If  this  intention  cannot  be  carried  into 
effect  precisely  in  the  mode  at  first  contem- 
plated by  him,  consistently  with  the  rules  of 
law,  he  has  provided  an  alternative,  which,  with 
the  aid  of  the  act  of  the  legislature,  must  remove 
every  difficulty.  Inglis  v.  The  Trustees  of  the 
Sailors^  Snug  Harbour,  3  Peters,  113. 

7.  In  the  case  of  "The  Baptist  Association  v. 
Hart's  Executors,"  4  Wheat.  27,  the  court  con- 
sidered the  bequest  void  for  uncertainty  as  to 
the  devisees;  and  the  property  vested  in  the 
next  of  kin,  or  was  disposed  of  by  some  other 
provision  of  the  will.  If  the  testator,  in  that 
case,  had  bequeathed  the  property  to  the  Baptist 
Association,  on  its  becoming  thereafter  and 
within  a  reasonable  time  incorporated,  could 
there  be  a  doubt,  but  that  the  subsequent  incor- 
poration would  have  conferred  on  the  associa- 
ticn  the  capacity  of  taking  and  managing  the 
fu  nd "?     Ibid. 

8.  A  vague  legacy,  the  object  of  which  is  in- 
definite, cannot  be  established  under  the  equity 
powers  of  the  courts  of  the  LTnited  States,  on  the 
ground  that  it  is  for  a  charitable  purpose.  The 
Trustees  of  the  Baptist  Association  v.  Hart's 
Ex'rs.,  1  Wheat.  1 ;  4  Cond.  Rep.  37  L 

9.  A  corporation  for  religious  and  charitable 
purposes,  which  is  endowed  solely  by  private 
benefactions,  is  a  private  eleemosynary  corpora- 
tion ;  although  it  is  created  by  a  charter  from 
the  government.  The  Society  for  the  Propaga- 
tion of  the  Gospel  in  Foreign  Parts  v.  The  Town 
of  New  Haven  and  William  Whtalon,  8  Wheat. 
464  :  5  Cond.  Rep.  489. 

id.  The  capacitv  of  private  individuals,  as 
corporators,  who  were  British  subjects  when  the 
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grant  was  made,  or  of  corporations  created  by 
the  crown  of  England,  to  take  lands  in  the  United 
States,  under  the  grant  of  the  crown  of  England, 
for  charitable  or  religious  uses,  was  not  affected 
by  the  American  revolution.     Ibid. 

11.  The  proper  courts  of  the  United  States 
will  interfere  to  prevent  an  abuse  of  the  trusts 
confided  to  corporations  created  by  the  crown  of 
England,  holding  lands  in  the  United  States,  for 
charitable  uses :  and  will  aid  in  enforcing  the 
due  execution  of  the  trusts.  But  neither  those 
courts,  nor  the  local  legislature  of  the  states 
where  the  lands  lie,  can  adjudge  a  forfeiture  of 
the  franchises  of  the  foreign  corporation,  or  of  its 
property.     Ibid. 

12.  The  property  of  British  corporations  in  the 
United  States  is  protected  by  the  sixth  article 
of  the  treaty  of  peace  of  1783,  in  the  same  man- 
ner as  that  of  natural  persons-  and  their  title, 
thus  protected,  is  confirmed  by  the  ninth  article 
of  the  treaty  of  1794,  so  that  it  could  not  be  for- 
feited by  any  intermediate  legislative  act,  or  by 
any  other  proceeding  on  account  of  alienage. 
Ibid. 

13.  The  act  of  the  legislature  of  Vermont,  of 
the  30th  of  October,  1794,  granting  the  lands  in 
that  state,  belonging  to  the  ''Society  for  Propa- 
gating the  Gospel  in  Foreign  Parts."'  to  the  re- 
spective towns  in  which  the  lands  lie,  is  void, 
and  it  conveys  no  title  to  the  lands.    Ibid. 

See  Corporations  for  Charitable  and  Re- 
ligious Uses,  Post. 


CHARTERS. 

1.  In  exercising  the  high  powers  conferred  on 
the  supreme  court  by  the  constitution,  the  court 
are  fully  sensible  that  it  is  their  duty  to  deal 
with  the  great  and  extensive  interests  (char- 
tered property)  with  the  utmost  caution,  guard-, 
ing,  as  far  as  they  have  power  so  to  do,  the 
rights  of  property,  at  the  same  time  carefully 
abstaining  from  any  encroachment  on  the  rights 
reserved  to  the  states.  Charles  River  Bridge  v. 
The  Warren  Bridge,  11  Peters,  420. 

2.  Public  grants  are  to  be  construed  strictly. 
In  the  case  of  the  United  States  v.  Arredondo, 
6  Peters,  736,  the  leading  cases  on  this  subject 
are  collected  together  by  the  learned  judge 
(Mr.  Justice  Baldwin)  who  delivered  the  opi- 
nion of  the  court ;  and  the  principle  is  recog- 
nised, that  in  grants  by  the  public,  nothing  passes 
by  implication.    Ibid. 

3.  \o  good  reason  can  be  assigned  for  intro- 
ducing a  new  and  adverse  rule  of  construction 
in  fav(y\ir  of  corporations,  while  the  rules  of  con- 
struction known  to  the  English  common  law  are 
adopted  and  adhen>d  to  in  every  other  case,  with- 
out exception.    Ibid.  ■ 

4.  The  legislature  of  Massachusetts  incorpo- 
rated a  company  to  make  a  bridge  over  Charles 
river,  from  Charlcslown  to  Bo.ston,  giving  the 
company  a  right  to  take  lolls  for  a  number  of 
years.  The  grant  contained  no  exclusive  privi- 
lege over  the  waters  of  the  river,  above  or  below 
the  bridge;  no  right  to  erect  another  bridge,  or 
to  prevent  other  persons  from  erecting  one  j  no 


engagement  from  the  state  that  another  should 
not  be  erected,  and  no  undertaking  not  to  sanc- 
tion competition,  nor  to  make  improvements 
that  would  diminish  the  amount  of  its  income. 
Upon  all  these  subjects  the  charter  was  silent : 
and  nothing  was  said  in  it  about  a  line  of  travel, 
in  which  they  were  to  have  exclusive  privileges. 
No  words  were  used,  from  which  an  intention  to 
grant  any  of  these  rights  could  be  inferred.  By 
the  supreme  court ; — If  the  plaintiffs  are  entitled 
to  exclusive  privileges,  they  must  be  implied 
simply  from  the  nature  of  the  grant,  and  cannot 
be  inferred' from  the  words  by  which  the  grant 
is  made.    Ibid. 

5.  Amid  the  multitude  of  cases  which  have 
occurred,  and  have  been  daily  occurring  for  the 
last  forty  or  fifty  years,  this  is  the  first  instance 
in  which  such  an  implied  contract  has  been  con- 
tended for ;  and  the  supreme  court  is  called  upon 
to  infer  it  from  an  ordinary  act  of  incorporation, 
containing  nothing  more  than  the  usual  stipula- 
tions and  provisions  to  be  found  in  every  such 
law.  The  absence  of  any  such  controversy, 
where  there  must  have  been  so  many  occasions 
to  give  rise  to  it,  proves  that  neither  stales,  nor 
individuals,  nor  corporations,  ever  imagined  that 
such  a  contract  can  be  implied  from  such  char- 
ters. It  shows,  that  the  men  who  voted  for  these 
laws  never  imagined  that  they  were  forming 
such  a  contract:  and  if  it  is  maintained  that 
they  have  made  it,  it  must  be  by  a  legal  fiction, 
in  opposition  to  the  truth  of  the  fact,  and  the 
obvious  intention  of  the  party.  The  court  can- 
not deal  thus  with  the  rights  reserved  to  the 
states,  and  by  legal  intendments  and  mere  tech- 
nical reasoning  take  away  from  them  any  por- 
tion of  that  power  over  their  own  internal  police 
and  improvement,  which  is  so  necessary  to  their 
well-being  and  prosperity.    Ibid. 

6.  Let  it  once  be  understood,  that  such  char- 
ters carry  with  them  these  implied  contracts, 
and  give  this  unknown  and  undefined  property 
in  a  line  of  travelling,  it  will  soon  be  found  ihat 
the  old  turnpike  corporations  will  awake  from 
their  sleep,  and  will  call  on  the  supreme  court 
to  put  down  the  improvements  which  have  taken 
their  place.  The  millions  of  property  which 
have  been  invested  in  rail-roads  and  canals  upon 
lines  of  travel  which  had  been  before  occupied 
by  turnpike  corporations,  will  be  put  in  jeopardy. 
We  shall  be  thrown  back  to  the  improvements 
of  the  last  century,  and  obliged  to  stand  still 
until  the  claims  of  the  old  turnpike  corporations 
shall  be  .satisfied,  and  they  shall  consent  to  per- 
mit the  stales  to  avail  themselves  of  the  lights 
of  modern  science,  and  to  partake  of  the  benefit 
of  those  improvements  which  are  now  adding  to 
the  wealth  and  prosperity,  and  the  convenience 
and  comfort  of  every  other  part  of  the  civilized 
world.    Ibid. 

7.  The  object  and  end  of  all  government  is  t( 
promote  the  happiness  and  prosperity  of  the 
community  by  which  it  is  cslablished;  and  it 
can  never  be  assumed  that  the  government  in- 
tendetl  diminishing  its  power  of  accomplishing 
the  end  fur  which  it  was  created  ;  anil  in  a  coun- 
try like  ihe  United  States,  free,  active,  and  en- 
terprising, continually  advancing  in  wealth  and 
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numbers,  new  channels  of  communication  are 
daily  found  necessary  for  travel  and  trade,  and 
are  essential  to  the  comfort,  convenience,  and 
prosperity  of  the  people.  A  state  ought  never 
to  be  presumed  to  surrender  this  power,  because, 
like  the  taxing  power,  the  whole  community 
have  an  interest  in  preserving  it  undiminished  j 
and  where  a  corporation  alleges  that  a  state  has 
surrendered  for  seventy  years  its  power  of  im- 
provement and  public  accommodation  in  a  great 
and  important  line  of  travel,  along  which  a  vast 
number  of  the  community  must  daily  pass,  the 
community  have  a  right  to  insist  that  its  aban- 
donment ought  not  to  be  presumed  in  a  case  in 
which  the  deliberate  purpose  of  the  state  to 
abandon  it  does  not  appear.  The  continued 
existence  of  a  government  could  be  of  no  great 
value,  if,  by  implications  and  presumptions,  it 
was  disarmed  of  the  powers  necessary  to  ac- 
complish the  ends  of  its  creation,  and  the  func- 
tions it  was  designed  to  perform  transferred  to 
the  hands  of  privileged  corporations.  The  rule 
of  construction  announced  by  the  supreme  court, 
in  the  case  of  The  Providence  Bank  v.  Billings 
and  Pittman,  reported  in  4  Peters,  514,  was  not 
confined  to  the  taxing  power,  nor  was  it  so 
limited  in  the  opinion  then  delivered.  On  the 
contrary,  it  was  distinctly  placed  on  the  ground 
that  the  interests  of  the  community  were  con- 
cerned in  preserving  undiminished  the  power 
then  in  question ;  and  whenever  any  power  of 
the  state  is  said  to  be  surrendered  or  diminished, 
whether  it  be  the  taxing  power,  or  any  other 
affecting  the  public  interest,  the  same  principle 
applies,  and  the  rule  of  construction  must  be  the 
same.  No  one  will  question  that  the  interests 
of  the  great  body  of  the  people  of  the  state, 
would,  in  the  case  of  success  in  their  claims  by 
the  Charle.s  River  Bridge  Company,  be  affected 
by  the  surrender  to  them  of  a  great  line  of 
travel,  with  a  right  to  exact  tolls,  and  exclude 
competition  for  seventy  years.  While  the  rights 
of  private  property  are  sacredly  guarded,  the 
court  must  not  forget  that  the  community  have 
rights,  and  that  the  happiness  and  well-being  of 
every  citizen  depends  on  their  faithful  preser- 
vation.   Ibid. 

8.  In  1791,  the  legislature  of  Rhode  Island 
granted  a  charter  of  incorporation  to  certain  in- 
dividuals, who  had  associated  for  the  purpose 
of  banking.  They  were  incorporated  by  the 
name  of  the  President,  Directors  and  Company 
of  the  Providence  Bank,  with  the  ordinary  powers 
of  such  associations.  In  1822,  the  legislature 
passed  an  act  imposing  a  tax  on  every  bank  in 
the  state,  except  the  Bank  of  the  United  States. 
The  Providence  Bank  refused  the  payment  of 
the  tax,  alleging  that  the  act  which  imposed  it 
was  repugnant  to  the  constitution  of  the  United 
States,  as  it  impaired  the  obligation  of  the  con- 
tract created  by  the  charter  of  incorporation. 
HehL  by  the  the  supreme  court,  that  the  act  of 
the  legislature  of  Rhode  Island,  imposing  a  tax 
which,  under  the  law,  was  assessed  on  the  Pro- 
vidence Bank,  does  not  impair  the  obligation  of 
the  contract  created  by  the  charter  granted  to 
the  bank.  The  Providence  Bank  v.  Billings  and 
Pin-man.  4  Peters,  514. 


9.  It  has  been  settled,  that  a  contract  entered 
into  between  a  state  and  an  individual,  is  as  fully 
protected  by  the  prohibitions  contained  in  the 
tenth  section,  first  article  of  the  constitution,  as 
a  contract  between  two  individuals;  and  it  is  not 
denied  that  a  charter  incorporating  a  bank  is  a 
contract.     Ibid. 

10.  The  power  of  taxing  moneyed  corpora- 
tions has  been  frequently  exercised,  and  has 
never  before,  so  far  as  is  known,  been  resisted. 
Its  novelty,  however,  furnishes  no  conclusive 
argument  against  it.     Ibid. 

11.  That  the  taxing  power  is  of  vital  import- 
ance; that  it  is  essential  to  the  existence  of 
government;  are  truths  which  it  cannot  be  ne- 
cessary to  reaffirm.  They  are  acknowledged 
and  asserted  by  all.  It  would  seem  that  the  re- 
linquishment of  such  a  power  is  never  to  be 
assumed.  We  will  not  say  that  a  state  may  not 
relinquish  it;  that  a  consideration  sufficiently 
valuable  to  induce  a  partial  release  of  it  may 
not  exist ;  but  as  the  whole  community  is  inte- 
rested in  retaining  it  undiminished,  that  commu- 
nity has  a  right  to  insist  that  its  abandonment 
ought  not  to  be  presumed  in  a  case  in  which  the 
deliberate  purpose  of  the  state  to  abandon  it  does 
not  appear.     Ibid. 

12.  The  power  of  legislation,  and  consequently 
of  taxation,  operate  on  all  the  persons  and  pro- 
perty belonging  to  the  body  politic.  This  is  an 
original  principle,  which  has  its  foundation  in 
society  itself.  It  is  granted  by  all,  for  the  benefit 
of  all.  It  resides  in  government  as  a  part  of  it- 
self; and  need  not  be  reserved  where  property 
of  any  description,  or  the  right  to  use  it  in  any 
manner,  is  granted  to  individuals  or  corporate 
bodies.     Ibid. 

13.  However  absolute  the  right  of  an  indi- 
vidual may  be,  it  is  still  in  the  nature  of  that 
right  that  it  must  bear  a  portion  of  the  public 
burdens,  and  that  portion  must  be  determined 
by  the  legislature.  This  vital  power  may  be 
abused  ;  but  the  constitution  of  the  United  States 
was  not  intended  to  furnish  the  correction  of 
every  abuse  of  power  which  may  be  committed 
to  the  state  governments.  The  intrinsic  wisdom 
and  justice  of  the  representative  body,  and  its 
relations  with  its  constituents,  fqrnish  the  only 
security,  where  there  is  no  express  contract, 
against  unjust  and  excessive  taxation,  as  well  as 
against  unwise  legislation  generally.     Ibid. 

14.  The  great  object  of  incorporation  is,  to 
bestow  the  character  and  properties  of  individu- 
ality on  a  collected  and  changing  body  of  men. 
Any  privileges  which  may  exempt  it  from  the 
burdens  common  to  individuals,  do  not  flow  ne- 
cessarily from  the  charter,  but  must  be  expressed 
in  it.  or  they  do  not  exist.     Ibid. 

15.  The  charter  granted  by  the  British  crown 
to  the  trustees  of  Dartmouth  College,  in  New 
Hampshire,  in  the  year  1769,  is  a  contract 
within  the  meaning  of  that  clause  of  the  con- 
stitution of  the  United  States,  (art.  1,  sec.  10,) 
which  declares,  that  no  state  shall  make  any 
law  impairing  the  obligation  of  contracts;  and 
this  charter  was  not  dissolved  by  the  revolution. 
Trustees  of  Dartmouth  College  v.  Woodward,  4 
Wheat.  518;  4  Cond.  Rep.  526. 
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16.  All  act  of  the  legislature  of  New  Hamp- 
shire, altering  the  charter  in  a  material  respect, 
without  the  consent  of  the  corporation,  is  an  act 
impairing  the  obligation  of  a  contract,  and  is 
unconstitutional  and  void.     Ibid. 

17.  Under  its  charter,  Dartmouth  College  was 
a  private  and  not  a  public  corporation.  That  a 
corporation  is  established  for  purposes  of  general 
charity,  or  for  education  generally,  does  not,  per 
se,  make  it  a  public  corporation,  liable  to  the 
control  of  the  legislature.     Ibid. 

18.  A  corporation,  being  the  mere  creature  of 
the  law,  possesses  only  those  properties  which 
the  charter  of  its  creation  confers  upon  it,  either 
expressly  or  as  incidental  to  its  very  existence. 
Ibid.  636. 

19.  A  charter  of  incorporation  is  a  franchise, 
and  an  incorporeal  hereditament  issuing  out  of 
something  real  or  personal,  or  concerning  or  an- 
nexed to,  and  exercisable  within  a  thing  cor- 
porate.    Ibid.  657. 

20.  To  this  grant  or  franchise,  the  parties  or 
their  trustees  are  the  authority  by  which,  and 
the  persons  for  whose  benefit  it  is  erected.  Ibid. 

21.  The  grant  of  a  corporation  creates  obli- 
gations, binding  both  on  the  grantor  and  the 
grantees.  On  the  part  of  the  former,  it  amounts 
to  an  extinguishment  of  the  right  to  bestow  the 
same  identical  franchise  on  another  corporate 
body,  or  to  impair  the  right  granted.     Ibid. 

22.  Congress  has  power  to  incorporate  a  bank ; 
and  the  act  of  the  lOlh  of  April,  1816,  ch.  44,  to 
"incorporate  the  subscribers  to  the  Bank  of  the 
United  States,"  is  a  law  made  in  pursuance  of 
the  constitution.  M'-Cullock  v.  The  State  of 
Maryland,  4  Wheat.  316  ;  4  Cond.  Rep.  466. 

23.  The  government  of  the  Union  is  a  govern- 
ment of  the  people;  it  emanates  from  them; 
its  powers  are  granted  by  them,  and  are  to  be 
exercised  directly  on  them,  and  for  their  benefit. 
The  government  of  the  Union,  though  limited  in 
its  powers,  is  supreme  within  its  sphere  of  action; 
and  its  laws,  when  made  in  pursuance  of  the 
constitution,  form  the  supreme  law  of  the  land. 
Ibid. 

24.  The  power  of  establishing  a  corporation 
is  not  a  distinct  sovereign  power,  or  end  of 
government,  but  only  the  means  of  carrying  into 
effect  other  powers  which  are  sovereign.  When- 
ever it  becomes  an  appropriate  means  of  exer- 
cising any  of  the  powers  given  by  the  constitu- 
ti(5n  to  the  government  of  the  Union,  it  may  be 
exercised  by  that  government.     Ibid. 

25.  If  certain  means  to  carry  into  effect  any 
of  the  powers  expressly  given  by  the  constitu- 
tion to  the  government  of  the  Union,  be  an  ap- 
propriaite  measure,  not  prohibited  by  the  consti- 
tution, the  tiegree  of  its  necessity  is  a  question 
of  legislative  discretion,  not  of  judicial  cogni- 
sance.    Ibid. 

26.  If  the  end  be  legitimate,  and  within  the 
scope  of  the  constitution,  all  the  means  which 
are  appropriate,  plainly  adapted  to  that  end,  and 
not  prohibited,  may  be  constitutionally  employed 
to  carry  it  into  effect.     Ibid. 

27.  There  is  nothing  in  the  constitution  of  the 
United  States,  similar  to  the  articles  of  confede- 


ration,   which   excludes  incidental  or   implied 
powers.     Ibid. 

28.  A  corporation  is  strictly  limited  to  the 
exercise  of  those  powers  which  are  specially 
conferred  on  it.  The  exercise  of  the  corporate 
franchise  being  restrictive  of  individual  rights, 
cannot  be  extended  beyond  the  letter  and  spirit 
of  the  act  of  incorporation.  Beatty  v.  The  Les- 
see of  Knoivler,  4  Peters,  162. 

29.  The  powers  of  the  king  of  Great  Britain, 
before  the  American  revolution,  to  make  grants 
or  cessions  of  land  in  the  colonies,  are  to  be  taken 
as  recognised  by  universal  consent  throughout 
the  colonies,  and  they  were  the  basis  of  all  the 
rights  and  powers  asserted  in  opposition  to  the 
pretensions  of  parliament  during  the  great  strug- 
gle of  the  revolution.  Our  whole  system  of 
government  has  its  foundation  in  the  royal  pre- 
rogative :  it  was  by  the  king's  grant  alone,  that 
the  legislative  power  could  be  exercised  in  the 
colonies;  and  any  construction  now  put  upon  it, 
which  derogates  from  his  power,  as  inconsistent 
with  the  constitution  of  England,  is  in  direct 
contradiction  to  every  principle  consecrated  by 
the  people  of  this  country,  from  its  first  settle- 
ment, as  political  and  legal  maxims.  Every 
attempt  to  now  hold  the  power  of  the  king,  as 
not  competent  to  grant  what  he  did  grant  by  his 
commission,  his  letters-patent,  and  charters,  is 
to  assert  that  he  usurped  the  powers  of  the  par- 
liament ;  for  no  one  can  deny  that  there  was,  in 
some  department  of  the  British  government,  the 
supreme  power  of  granting  territory  and  erecting 
government  in  the  colonies :  of  consequence, 
any  excess  of  power  exercised  by  the  king,  was, 
pro  tanto,  taken  from  parliament ;  and  if  his 
grants  were  void  for  want  of  power,  the  thing 
granted  could  be  enjoyed  onlj'  by  the  authority 
of  a  statute.  An  American  court  ought  then  to 
be  well  satisfied  that  the  king  has  exceeded  his 
legitimate  authority,  before  they  adjudge  any 
of  his  acts  to  be  void,  especially  those  which 
purport  to  grant  the  powers  of  legislation  in  the 
colonies ;  and  the  same  rule  must  be  applied  to 
grants  to  individuals  as  to  the  people  of  a  colony, 
the  power  of  the  king  being  as  competent  in  the 
one  case  as  the  other.  Such  construction  ought 
also  to  be  given  to  his  grants,  as  will  make  them 
effectual  to  the  objects  intended,  and  conform- 
able to  the  general  opinion  and  usage  of  the 
country,  from  their  date  and  the  proceedings 
under  them.  Grants  made  and  powers  exer- 
cised, must  be  taken  to  have  been  legitimately 
done;  and  whatever  the  king  had  knowingly 
ratified  and  confirmed,  must  be  deemed  to  have 
been  done  by  his  previous  authority ;  especially 
when  he  has  expressly  recognised  the  existence 
of  a  right  or  power,  and  confirmed  the  enjoy- 
ment and  exercise  thereof.  (Cited,  The  United 
States  \.  Arrcdondo  et  ah.  6  Peters,  728.  United 
States  V.  Percheman,  7  Peters,  87.  United  States 
V.  Clarke,  8  Peters,  452.  Dclasstis  v.  The  United 
Slates.  9  Peters.  134.  Mitchell  et  al.  v.  The  United 
States,  9  Peters,  735.  Ibid.  747.)  IVaddcl  v. 
Martin,  C.  C.  of  New  Jersey.  Pamphlet  opinion 
of  Mr.  Justice  Baldwin,  14. 

30.  There  is  no  principle  of  the  English  law 
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more  sacred,  than  that  rights  granted  by  the 
king,  whether  of  property,  franchise,  or  govern- 
ment, by  proclamation,  letters  patent,  or  char- 
ters, are"  binding  on  him;  he  can  neither  revoke, 
annul,  nor  impair  them.  The  inviolability  of 
royal  charters  was  solemnly  asserted  in  the  de- 
claration of  independence :  the  taking  them  away 
w-as  declared  a  grievance;  and  acts  of  parliament 
which  were  repngnant  to  the  charter  rights  of  the 
colonies  and  colonists,  were  denounced  as  ''acts 
of  pretended  legislation."  As  contracts,  their 
obligation  is  protected  by  the  constitution  of  the 
United  States;  and  the  supreme  court  has  uni- 
formly held  them  to  be  as  sacred  as  the  deeds 
of  individuals,  or  the  grants  of  a  government, 
whether  the  thing  granted  is  franchise  or  pro- 
perty.    Ibid. 


CHARTER  OF  A  SHIP  OR  VESSEL. 

1.  A.  chartered  the  whole  tonnage  of  his  vessel 
to  B..  for  a  certain  voyage,  and  he  covenanted, 
by  the  charterparty,  to  deliver  the  cargo  at  the 
port  of  destination,  the  dangers  of  the  seas  ex- 
cepted ;  and  that  the  return  cargo  should  be  de- 
livered to  B.,  at  Alexandria.  By  provisional 
articles,  it  was  afterwards  covenanted  between 
the  parties,  that  the  captain  should  be  instructed 
by  his  owner  to  touch  at  Falmouth,  there  to  lay 
off  and  on  twenty-four  hours,  or  longer,  if  de- 
sired, in  daylight,  during  which  time  there  will 
come  off  orders  from  the  consignees ;  on  receiving 
these  orders,  the  captain  must  proceed  to  such 
one  of  certain  designated  ports  as  the  orders 
should  specify.  If  "the  vessel  be  detained  at 
Falmouth  over  twenty-four  hours,  demurrage  is 
to  be  paid  for  the  time,  at  the  rate  stipulated  in 
the  charterparty.  The  vessel  proceeded  to  Fal- 
mouth road,  and  no  orders  being  ready,  the  cap- 
tain, by  the  instruction  of  one  of  the  consignees, 
brought  the  vessel  into  port,  where  she  was 
seized  and  detained  by  the  revenue  officer.  In 
an  action  of  covenant  for  demurrage  during  the 
period  of  this  detention,  it  was  held:  That  A. 
remained  owner  for  the  voyage,  that  he  was  an- 
swerable for  the  misconduct  of  the  captain,  and 
that  the  covenant  to  lay  off  and  on  at  Falmouth 
was  his  covenant.  2d,  The  instructions  of  the 
consio-nee,  not  being  in  conformity  with  the  arti- 
cles, did  not  authorize  the  captain  to  bring  the 
vessel  into  Falmouth,  and  the  freighters  are  not 
bound  to  pay  demurrage.  3d,  The  orders  of 
the  consignee  might  excuse  A.  from  any  action 
brought  by  B.,  for  loss  sustained  by  him  in  con- 
sequence of  the  vessel  going  into  Falmouth, 
which  was  a  breach  of  the  covenant  of  A. ;  but 
these  orders  being  beyond  the  scope  of  the  au- 
thority of  the  consignee,  cannot  entitle  A.  to  an 
action  against  B.  Hooe  v.  Groverman,  1  Cranch, 
214;  1  Cond.  Rep.  294. 

2.  Where  the  general  owner  of  a  ship  retains 
the  possession,  command,  and  navigation  of  her, 
and  contracts  to  carry  a  cargo  or  freight  for  the 
voyage,  the  charterparty  is  to  be  considered  as 
a  mere  affreightment,  sounding  in  covenant;  and 
the  freighter  is  not  clothed  with  the  character 
or  legal  responsibility  of  owner.     In  the  case  of 


such  a  charter,  the  general  owner  is  also  owner 
for  the  voyage.     If  he  is  master  of  the  vessel, 
he  cannot  commit  barratry.     Marcardicr  v.  The 
Chesapeake  Ins.  Co.,  8  Cranch,  39 ;  3  Cond.  Rep.  20. 
3.  By  a  charterparty,  the  sum  of  thirty  thou- 
sand dollars  was  agreed  to  be  paid  for  the  use 
or  hire  of  the  ship,  on  a  voyage  from  Philadel- 
phia to  Madeira,  and  thence  to  Bombay,  and,  at 
the  option  of  the  charterer,  to  Calcutta,  and  back 
to  Philadelphia,  with  an  addition  of  two  thou- 
sand dollars  if  she  should  proceed  to  Calcutta ; 
the  whole  payable  on  the  return  of  the  ship  to 
Philadelphia,  and  before  the  discharge  of  her 
cargo  there,  in  approved  notes,  not  exceeding  an 
average  time  of  ninety  days  from  the  time  at 
which  she   should  be  ready  to   discharge  her 
cargo.     The  charterer  proceeded  in  the  ship  to 
Calcutta,  and  with  the  consent  of  the  master, 
who  was  appointed  by  the  ship  owners,  entered 
into   an   agreement  with  P.  &  Co.,  merchants 
there,  thatif  they  would  make  him  an  advance 
of  money,  he  would  deliver  to  them  a  bill  of 
lading,  stipulating  for  the  delivery  of  the  goods 
purchased   therewith,  free   of  freight,  to  their 
agents  in  Philadelphia,  who  should  be  authorized 
to  sell  the  same,  and  apply  the  proceeds  to  the 
repayment  of  the  said  advance;  unless  the  char- 
terer's bills,  drawn  on  G.  &  S.,  of  Philadelphia, 
should  be  accepted;  in  which  event,  the  agents 
of  P.  &  Co.  should  deliver  the  goods  to  the  char- 
terer.    The   goods   were   shipped   accordingly, 
and  a  bill  of  lading  signed  by  the  master,  with 
a  clause,  "freight  for  the  said  goods  having  been 
settled  here."    The  bills  drawn  by  the  charterer 
were  refused  acceptance,  and  the  agents  of  P. 
&  Co.  demanded  the  goods,  which  the  owners  of 
the  ship  refused  to  deliver  without  the  payment 
of  freight :    Held,  That  the  owners  of  the   ship 
had  a  lien  on  them  for  the  freight.     Grade  et  al. 
V.  Palmer  ct  al,  8  Wheat.  605  ;"5  Cond.  Rep.  546. 

4.  If,  by  the  terms  of  the  charterpart}-,  the 
ship  is  to  be  navigated  at  the  charge  and  e.v- 
pense  of  the  owner,  and  the  whole  ship  is  not 
chartered,  it  does  not  amount  to  a  general  hiring, 
but  only  a  special  one,  and  the  charterer  is  not 
owner  for  the  voyage.  Klein  v.  Catara,  2  Gallis. 
C.  C.  R.  61. 

5.  If,  in  the  charterparty,  there  is  a  covenant 
to  proceed  to  a  foreign  port  and  take  in  a  cargo, 
and  return  from  thence  to  the  United  States,  for 
a  stipulated  hire,  and  the  vessel  go  to  the  foreign 
port,  and  the  charterer  there  decline  to  put  any 
cargo  on  board,  the  owner  of  the  vessel  is  not 
bound  to  come  home  empty,  but  may  engage  in 
another  voyage,  and  may  take  another  cargo  on 
freight  for  the  United  States;  and  the  freight  so 
earned  will  not  belong  to  the  charterer.     Ihid.  ^ 

6.  If  the  charterer" fail  to  load  the  ship,  he  is 
liable  to  pay  the  same  freight,  in  case  the  vessel 
returns  empty,  as  she  would  have  earned  if  he 
had  complied  with  his  contract.     Ihid. 

7.  Where  the  whole  consideration  for  any  sti- 
pulation fails,  or  it  becomes  incapable  of  being 
performed  substantially,  as  the  parties  intended, 
by  the  voluntary  act  o"f  one  of  the  parties,  the 
owner  of  the  vessel  chartered  is  not  bound  to 
proceed  in  the  voyage  mentioned  in  the  charter- 
party.     Ibid. 

2t  . 
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8.  If  a  neutral  vessel  be  captured  on  her  out- 
ward voyage  from  England  to  Amelia  Island, 
carrying  a  hostile  cargo  which  is  condemned, 
and  if,  by  the  charterparty,  the  outward  cargo 
is  to  be  carried  free  of  freight,  but  the  home- 
ward cargo  to  pay  at  a  certain  rate,  to  be  ascer- 
tained by  the  nature  of  the  cargo;  yet  the  court 
will  decree  freight,  pro  rata  itineris,  of  the  out- 
ward cargo,  to  be  assessed  upon  the  principles 
of  a  quantum  meruit.  The  Societe,  9  Cranch, 
209;  3  Cond.  Rep.  373. 

9.  A  neutral  ship,  chartered  on  a  voyage  from 
L.  to  M.,  thence  to  any  port  in  the  Baltic,  and 
back  to  L.,  at  the  freight  of  1000  guineas,  was 
captured  on  her  voyage  to  M.,  and  brought  into 
a  port  of  the  United  States  for  adjudication.  A 
part  of  the  cargo  was  condemned  and  part  re- 
stored :  the  freight  was  held  to  be  chargeable 
upon  the  whole  cargo,  as  well  that  restored  as 
that  condemned.  The  Antonia  Johanna,  1  Wheat. 
159;  3  Cond.  Rep.  525. 

10.  One  chartered  the  hold  of  a  vessel  for  a 
voyage,  covenanting  to  pay  freight,  the  owner 
appointing  and  paying  the  master  and  crew,  and 
fitting  the  vessel;  a  third  person  shipped  goods, 
consigning  them  to  the  defendant,  who,  on  re- 
ceiving them  from  the  master,  promised  to  pay 
the  freight : — Held,  That  the  charterparty  did 
not  deprive  the  owner  of  his  lien  for  the  freight; 
and  that  the  defendant  became  liable  to  the 
owner  for  the  freight  by  his  acceptance  of  the 
goods.  Rugglesv.  Bucknor,  1  Paine's  C.  C.  R.  358. 

11.  Where  the  owner  of  the  ship  employs, 
pays,  and  supports  the  master  and  crew,  retains 
the  control  of  the  navigation  of  the  ship  by 
means  of  the  master,  and  is  answerable  for  his 
conduct,  a  special  ownership  does  not  pass  to 
the  charterer;  although  the  ship  is  let  and  hired 
to  him,  and  although  the  freight  reserved  be  a 
gross  sum.  The  owner,  therefore,  has  a  lien 
upon  the  goods  carried  in  the  ship  for  such 
freight  as  he  is  entitled  to  claim,  independent 
of  any  contract  between  the  shipper  and  char- 
terer. Palmer  et  al.  v.  Grade  et  al.,  4  Wash.  C. 
C.  R.  110. 

12.  Freight  is  always  bottomed  on  a  contract 
expressed  or  implied.  The  freight  stated  in  the 
charterparty  cannot  be  departed  from  in  the 
bills  of  latling,  as  between  the  charterer  and  the 
master.  But  if  the  charterer  abandons  his  con- 
tract, by  refusing,  or  being  unable  to  load  the 
ship  in  whole  or  in  part,  the  master  may  take  in 
goods  from  others,  on  such  terms  as  they  can 
agree  upon  ;  and  such  goods  will  be  answerable 
to  the  owner  for  the  agreed  freight,  and  the 
charterer  will  be  responsible  on  his  contract. 
Ibid.     * 

13.  The  same  consequence  would  follow  if  the 
charterer  should  put  her  up  as  a  general  ship, 
and  take  in  a  cargo  from  different  shippers,  on 
such  freight  as  may  be  stipulated;  the  goods 
are  liable  to  the  owner  only,  for  this  stipulated 
freight,     lind. 

14.  If  the  master,  with  the  consent  of  the 
charterer,  and  both  acting  fairly,  with  an  honest 
view  to  the  benefit  of  all  concerned,  agree  to 
take  a  cargo  free  of  freight,  and  sign  bills  of 


lading  to  that  effect,  no  freight  is  due  by  the 
cargo  to  the  owner  of  the  vessel.     Ihid. 

15.  Where  the  ovi'ners  of  a  vessel  have  no 
agent  in  a  foreign  port,  the  master  of  the  vessel 
has  power  to  make  a  charterparty.  Hurry  v. 
The  Assignees  of  Hurry,  2  Wash.  C.  C.  R.  145. 

16.  A  charterparty  was  entered  into  during 
the  war  between  England  and  the  United  States, 
and  during  the  blockade  of  the  Chesapeake  by 
the  British  fleet,  by  which  the  plaintiff  let  his 
ship  to  the  defendants  to  carry  flour  from  Nor- 
folk to  Cadiz,  and  covenanted  to  deliver  the 
flour,  ''e.xcdpting  always  restraints  of  princes 
and  rulers,"  and  the  freighters  covenanted  to 
pay  the  freight.  The  ship  was  provided  with  a 
"Sidmouth  license,"  but  the  charterparty  did 
not  express  it;  yet  the  fact  was  well  known  to 
the  defendants,  who,  as  well  as  the  plaintiffs, 
relied  upon  the  license  for  protection.  The 
charterparty  was  dated  the  31st  January,  1813, 
After  the  ship  was  loaded,  it  was  ascertained 
that  the  license  would  afford  no  protection  from 
the  blockading  squadron.  The  defendants,  by 
letter  of  March  31st,  1813,  directed  that  the  ship 
should  not  proceed  on  her  voyage  under  such  cir- 
cumstances. On  the  19th  of  June  they  directed 
that  the  ship  should  continue  to  be  ready  to  pro- 
ceed on  her  voyage,  as  soon  as  the  blockade 
was  raised;  and  finally,  the  blockade  continuing, 
they,  in  January,  1814,  directed  that  the  flour 
should  be  delivered  to  their  order,  which  was 
done:  Held,  1.  That  the  procurement  of  the 
license  vitiated  the  contract  as  much  as  if  it 
had  been  inserted  in  the  charterparty.  2.  That 
although  freight  could  not  be  recovered,  yet 
the  various  directions  given  by  the  defendants 
amounted  to  a  new  contract,  which  might  be 
enforced ;  and  the  ship  owner  was  entitled  to  an 
equitable  compensation  for  his  labour,  and  the 
expenses  incurred  by  him  prior  to  the  3d  of 
March,  and  from  that  time  to  the  19th  of  June ; 
and  after  the  last  da)-,  to  January,  1814,  when 
the  flour  was  delivered  by  the  plaintiff  to  the 
order  of  the  defendants.  Wilson  v.  Le  Roy  et  al., 
1  Brockenb.  C.  C.  R.  477. 

17.  Parties  are  not  bound  to  any  fixed  and 
precise  stipulations  to  be  embraced  in  a  charter- 
party.  They  can  insert  any  covenant  they  please 
to  answer  their  ends,  and  effect  the  object  in 
view.  There  can  be  no  doubt  a  ship  owner 
may,  by  express  stipulations  as  to  freight,  in- 
compatible with  a  claim  on  the  cargo  for  the 
same,  be  deemed  to  have  waived  his  lien,  as  if 
he  should,  by  charterparty  or  otherwise,  agree 
to  receive  his  freight  at  a  time  and  place  having 
no  reference  to  the  delivery  of  the  cargo,  or  at 
variance  with  such  time  and  place.  Rugglcs  v. 
Bucknor,  1  Paine's  C.  C.  R.  358. 

18.  The  owner  of  a  ship  is  not  liable  for  bar- 
ratry of  captain  and  crew,  beyond  the  sum  men- 
tioned in  the  charterparty  ;  nor  to  repairs  of 
the  ship,  if  warranted  by  the  owner  to  be  kept 
staunch  during  the  voyage.  But  in  case  of  loss 
or  expense  by  necessary  deviation,  both  vessel 
and  carao  must  contribute  in  general  average. 
Campbell  v.  The  Alknomac,  Bee's  D.  C.  R.  124. 

19.  The  admiralty  has  jurisdiction  in  cases  ot 
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charterpaities  for  foreign  voyages,  and  may  en- 
force; by  a  proceeding  in  rem.  the  maritime  lien 
for  freight  under  a  charteiparty.  The  Schooner 
Volunteer,  1  Sumner's  C.  C.  li.  550. 

20.  The  general  owner  is  owner  for  the  voy- 
age, notwithstanding  a  charterparty,  if  the  ves- 
sel is  navigated  at  his  expense,  and  by  his  master 
and  crew,  and  he  retains  the  possession  and 
management  of  her  during  the  voyage;  and 
especially  where  he  retains  a  part  of  the  vessel 
for  his  own  use.    Ibid. 

21.  By  the  general  maritime  law,  there  is  a 
lien  on  the  goods  for  freight,  whether  shipped 
under  a  bill  of  lading  or  a  charterparty.  But 
that  lien  may  be  waived  or  displaced  by  any 
special  agreement  inconsistent  with  such  lien ; 
but  it  is  presumed  to  exist  until  such  inconsist- 
ency appears.    Ibid. 

22.  A  stipulation  for  the  payment  of  the 
freight,  ten  days  after  the  return  of  the  vessel, 
is  not  necessarily  inconsistent  with  such  lien. 
Ibid. 

23.  By  the  maritime  law,  the  ship  is  pledged 
to  the  merchandise,  and  the  merchandise  to  the 
ship,  for  the  performance  of  the  contract  of 
shipping.    Ibid. 

24.  A  clause  in  the  charterparty,  that  the 
parties  bind  the  ship  and  goods  respectively,  for 
the  performance  of  the  covenants,  payments,  and 
agreements  thereof,  is  a  valid  clause,  creating  a 
pledge  or  lien  on  the  goods  for  such  perform- 
ance ;  and  may  be  enforced  against  the  goods, 
by  a  detention  by  the  ship  owner  for  freight,  and 
by  a  suit  in  the  admiralty.     Ibid. 

25.  A  neutral  vessel  was  chartered  to  take  on 
board  a  cargo  in  the  river  Thames,  and  deliver 
it  at  Amelia  Island  freight  free,  and  there  to 
take  on  board  a  return  cargo,  for  which  a  sum 
specified  in  the  charterparty  was  to  be  paid  as 
freight,  which  exceeded  the  freight  that  would 
have  been  paid  on  the  return  cargo  alone,  had  it 
been  totally  unconnected  with  the  outward  voy- 
age. The  vessel  was  captured  on  the  outward 
voyage,  and  the  cargo  condemned  as  enemy's 
property.  Freight  was  allowed  by  the  court 
below  to  the  neutral  ship  owner,  pro  rata  itineris. 
on  the  voyage  to  Amelia  Island,  as  on  a  quan- 
tum meruit.  The  captors  not  having  appealed, 
it  was  held  that  no  question  could  arise  on  the 
propriety  of  having  allowed  the  ship  any  freight 
whatever.  The  supreme  court  expressed  itself 
satisiied  with  the  allowance  which  had  been 
made,  as  an  equitable  one.  The  Societe.  9  Cranch, 
209 ;  3  Cond.  Rep.  373. 

26.  On  principle,  a  cargo  to  be  delivered  freight 
free,  cannot  be  burdened  with  the  freight  to  be 
paid  on  a  cargo  to  be  afterwards  taken  on  board, 
especially  where  no  sum  in  gross  is  to  be  paid 
for  freight,  but  a  sum  depending  on  the  quan- 
tity and  quality  of  the  return  cargo.    Ibid. 

27.  If  a  vessel  chartered  for  a  voyage  meet  a 
vessel  in  distress,  and  one  of  the  charterers  be- 
ing on  board,  consents  that  a  part  of  the  crew 
may  go  on  board  of  the  distressed  vessel,  to 
assist  in  navigating  her  into  port,  this  consent 
does  not  change  the  situation  of  the  parlies 
under  the  charterparty,  but  the  general  owner 
continues  to  risk  his  freight,  and  the  consent  of 


the  charterer  can  only  be  construed  to  charge  him 
with  the  hazards  to  be  encountered  by  the  cargo, 
and  not  to  vary  the  contract  respecting  the 
freight.  Consequently,  the  owner  will  be  en- 
titled to  his  proportion  of  the  salvage  decreed  to 
saving  the  ship  and  cargo,  in  the  proportion  of 
the  value  of  the  ship  and  freight  to  that  of  the 
cargo.  3Iason  v.  The  Blaireau,  2  Cranch,  240;  1 
Cond.  Rep.  397. 

28.  The  general  owner  of  a  ship  will  be 
deemed  owner  for  the  voyage,  notwithstanding 
a  charterparty.  if  he  retains  the  possession  and 
control  of  the  navigation  of  the  ship  during  the 
voyage,  and  if  the  master  is  his  agent,  acting 
under  his  instructions.  So.  also,  if  the  intention 
of  the  parties  with  regard  to  this  point,  seems 
doubtful  on  the  face  of  the  charterparty.  Cer- 
tain  Loss  of  Mahogany,  2  Sumner's  C.  C.  R. 
589. 

29.  The  lien  on  the  cargo  for  freight  is  recog- 
nised by  the  common  law  and  maritime  law,  but 
it  may  be  displaced  by  particular  circumstances, 
which  denote  a  clear  and  determinate  abandon- 
ment.   Ibid. 

30.  A  clause  in  a  charterparty,  providing  that 
the  freight  shall  be  paid  "in  five  days  after 
(brig's)  return  to  and  discharge  in  Boston,"  is 
not  a  waiver  or  displacement  of  the  lien  for 
freight,  the  word  "discharge"  merely  referring 
to  the  unlading,  and  not  to  the  delivery  of  the 
cargo.    Ibid. 

31.  Semble:  A  shipper  has  a  right,  by  the 
maritime  law,  to  examine  the  goods  after  they 
are.  unliveried,  in  order  to  ascertain  whether 
they  are  damaged  or  not,  before  he  makes  him- 
self liable,  at  all  events,  for  the  freight.    Ibid. 

32.  Where,  by  the  charterparty,  the  freight 
was  a  gross  sum  payable  on  the  successful  close 
of  the  whole  voyage,  and  the  bill  of  lading  de- 
clared that  the  return  cargo  shall  be  delivered 
to  the  shipper  or  his  assigns,  they  paying  freight 
as  per  charterparty:  Held,  that  a  lien  attached 
to  the  homeward  cargo  for  the  freight  due  from 
the  whole  voyage;  also  that  the  consignee,  by  his 
receipt  of  the  goods,  became  personally  liable, 
upon  his  implied  assumpsit,  for  the  whole  freight. 
Ibid. 

33.  The  admiralty  has  jurisdiction  over  chnr- 
terparties  for  foreign  voyages,  and  will  enforce 
the  lien  thereof.    Ibid. 


CHEROKEE  INDIANS. 

1.  The  Cherokee  nation  is  not  a  foreign  state, 
in  the  sense  in  which  the  term  "foreign  state" 
is  used  in  the  constitution  of  the  United  States. 
The  Cherokee  Nation  v.  The  State  of  Georgia,  5 
Peters,  1. 

2.  The  Cherokees  are  a  state.  They  have  been 
uniformly  treated  as  a  state  since  the  settlement 
of  our  country.  The  numerous  treaties  made 
with  them  by  the  United  States,  recognise  them 
as  a  people  capable  of  maintaining  the  relations 
of  peace  and  war :  of  being  responsible  in  their 
political  character  for  any  violation  of  their  en- 
gagements, or  for  any  aggression  committed  on 
the  citizen's  of  the  United  States,  by  any  indi- 
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vidual  of  their  community.  Laws  have  been 
enacted  in  the  spirit  of  these  treaties.  The  acts 
of  the  government  plainly  recognise  the  Che- 
rokee nation  as  a  state,  and  the  courts  are  bound 
by  those  acts.    Ibid. 

3.  The  condition  of  the  Indians  in  relation  to 
the  United  States,  is,  perhaps,  unlike  that  of  any 
other  two  people  in  e.vistence.  In  general,  na- 
tions not  owing  a  common  allegiance  are  foreign 
to  each  other.  The  term /orczgu  nation,  is,  with 
strict  propriety,  applicable  by  either  to  the  other. 
But  the  relations  of  the  Indians  to  the  United 
States  is  marked  by  peculiar  and  cardinal  dis- 
tinctions, which  exist  nowhere  else.    Ibid. 

4.  The  Indians  are  acknowledged  to  have  an 
unquestionable,  and,  heretofore,  an  unquestioned 
right  to  the  lands  they  occupy,  until  that  right 
shall  be  extinguished  by  a  voluntary  cession  to 
our  government.  It  may  well  be  doubted  whe- 
ther those  tribes  which  reside  within  the  ac- 
knowledged boundaries  of  the  United  States 
can,  with  strict  accuracy,  be  denominated /orczgn 
nations.  They  may  more  correctly,  perhaps,  be 
denominated  domestic  dependent  nations.  They 
occupy  a  territory  to  which  we  assert  a  title  in- 
dependent of  their  will,  which  must  take  effect, 
in  point  of  possession,  when  their  right  of  pos- 
session ceases — meanwhile,  they  are  in  a  state 
of  pupilage.  Their  relations  to  the  United  States 
resemble  that  of  a  ward  to  his  guardian.  They 
look  to  our  government  for  protection,  rely  upon 
its  kindness  and  its  power,  appeal  to  it  for  relief 
to  their  wants,  and  address  the  president  as  their 
great  father.    Ibid. 

5.  The  supreme  court  of  the  United  States 
have  not  jurisdiction  in  the  matter  of  a  bill  filed 
by  the  Cherokee  nation  of  Indians  against  the 
state  of  Georgia,  praying  for  an  injunction  to 
prevent  the  execution  of  certain  laws  passed 
by  the  legislature  of  Georgia,  relative  to  lands 
within  the  boundaries  of  the  lands  of  the  Chero- 
kee nation,  the  Cherokee  nation  not  being  "a 
foreign  state"  in  the  sense  in  which  the  term 
'•foreign  state"  is  used  in  the  constitution  of  the 
United  States.    Ibid. 

6.  The  third  article  of  the  constitution  of  the 
United  States  describes  the  extent  of  the  judicial 
power.  The  second  section  closes  an  enumera- 
tion of  the  cases  to  which  it  extends,  with  "  con- 
troversies between  a  state  and  the  citizens 
tl^ereof,  and  foreign  states,  citizens  or  subjects." 
A  subsequent  clause  of  the  same  section  gives 
the  supreme  court  original  jurisdiction  in  all 
cases  in  which  a  state  shall  be  a  party  —  the 
state  of  Georgia  may  then  certainly  be  sued  in 
this  court.    Ibid. 

7.  Trfie  bill  filed  on  behalf  of  the  Cherokees, 
peeks  to  restrain  a  state  from  the  forcible  exer- 
cise of  legislative  power  over  a  neighbouring 
people  asserting  their  independence,  their  right 
to  which  the  state  denies.  On  several  of  the 
matters  alleged  in  the  bill,  for  example,  on  the 
laws  making  it  criminal  to  exercise  the  usual 
power  of  self-government  in  their  own  country 
by  the  Cherokee  nation,  this  court  cannot  inter- 
pose, at  least  in  the  form  in  which  those  matters 
are  presented.  That  part  of  the  bill  which  re- 
epects  the  land  occupied  by  the  Indians,  and 


prays  the  aid  of  the  court  to  protect  their  pos- 
sessions, may  be  more  doubtful.  The  mere 
question  of  right  might  perhaps  be  decided  by 
this  court  in  a  proper  case,  with  proper  parties. 
But  the  court  is  asked  to  do  more  than  decide 
on  the  title.  The  bill  requires  us  to  control  the 
legislature  of  Georgia,  and  to  restrain  the  exer- 
tion of  its  physical  force.  The  propriety  of  such 
an  interposition  by  the  court  may  well  be  ques- 
tioned. It  savours  too  much  of  the  exercise  of 
political  power  to  be  within  the  proper  province 
of  the  judicial  department.    Ibid. 

8.  The  plaintiff  in  error  was  seized  and  forci- 
bly carried  away,  while  under  guardianship  of 
treaties  guarantying  the  country  of  the  Cherokee 
Indians,  in  which  he  resided,  and  taking  it  under 
the  protection  of  the  United  States.  He  was 
seized,  Avhile  performing,  under  the  sanction  of 
the  chief  magistrate  of  the  Union,  those  duties 
which  the  humane  policy  adopted  by  congress 
had  recommended.  He  was  apprehended,  tried, 
and  condemned,  under  colour  of  a  law  which 
has  been  shown  to  be  repugnant  to  the  constitu- 
tion, laws,  and  treaties  of  the  United  States. 
Had  a  judgment,  liable  to  the  same  objections, 
been  rendered  for  property,  none  would  ques- 
tion the  jurisdiction  of  the  supreme  court.  It 
cannot  be  less  clear,  when  the  judgment  affects 
personal  liberty,  and  inflicts  disgraceful  punish- 
ment j  if  punishment  could  disgrace,  when  in- 
flicted on  innocence.  The  plaintiff  in  error  is 
not  less  interested  in  the  operation  of  tins  uncon- 
stitutional law,  than  if  it  affected  his  property. 
He  is  not  less  entitled  to  the  protection  of  the 
constitution,  laws,  and  treaties  of  his  country. 
Worcester  v.  The  State  of  Georgia,  6  Peters,  515. 
9.  The  act  of  the  22d  December,  1830,  and 
the  act  passed  by  the  legislature  of  Georgia, 
on  the  19th  of  December,  1829,  entitled  "  an  act 
to  add  the  territory  lying  within  the  chartered 
limits  of  Georgia,  and  now  in  the  occupancy  of 
the  Cherokee  Indians,  to  the  counties  of  Carroll. 
De  Kalb,  Gwinnet,  Hall  and  Habersham,  and  to 
extend  the  laws  of  this  state  over  the  same,  and 
to  annul  all  laws  and  ordinances  made  by  the 
Cherokee  nation  of  Indians,  and  to  provide  for 
the  compensation  of  officers  serving  legal  process 
in  the  said  territory,  and  to  regulate  the  testi- 
mony of  Indians,  and  to  repeal  the  ninth  section 
of  the  act  of  1828  upon  this  subject,"  interfere 
forcibly  with  the  relations  established  between 
the  United  States  and  the  Cherokee  nation  ;  the 
regulation  of  which,  according  to  the  settled 
principles  of  our  constitution,  is  committed  ex- 
clusively to  the  government  of  the  Union.  They 
are  in  direct  hostility  with  treaties,  repeated  in 
a  succession  of  years,  which  mark  out  the 
boundary  that  separates  the  Cherokee  country 
from  Georgia :  guaranty  to  them  all  the  land 
within  their  boundary ;  solemnly  pledge  the 
faith  of  the  United  States  to  restrain  their  citi- 
zens from  trespassing  on  it;  and  recognise  the 
pre-existing  powers  of  the  nation  to  govern  itself. 
They  are  in  equal  hostility  with  the  acts  of  con- 
gress for  regulating  this  intercourse,  and  giving 
effect  to  the  treaties.     Ibid. 

10.  The  forcible  seizure  and  abduction  of  a 
person,  who  was  residing  in  the  Cherokee  nation, 
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with  its  permission,  and  by  authority  of  the  pre- 
sident of  the  Uijited  States,  is  a  violation  of  the 
acts  which  authorize  the  chief  magistrate  of  the 
Union  to  exercise  this  authority.     Ibid. 

11.  The  Cherokee  nation  is  a  distinct  commu- 
nity, occupying  its  own  territory,  with  bound- 
aries accurately  described,  in  which  the  laws  of 
Georgia  can  have  no  force ;  and  which  the 
citizens  of  Georgia  have  no  right  to  enter,  but 
with  the  assent  of  the  Cherokeea  themselves, 
or  in  conformity  with  treaties,  and  with  the  acts 
congress.  The  whole  intercourse  between  the 
United  States  and  this  nation,  is,  by  the  consti- 
tution and  laws,  vested  in  the  government  of  the 
United  States.     Ibid. 


CHESAPEAKE  AND  OHIO  CANAL  COM- 
PANY. 

1.  A  bill  was  filed  in  the  circuit  court  of  the 
District  of  Columbia,  against  the  Chesapeake  and 
Ohio  Canal  Company,  claiming,  as  riparian  pro- 
prietor, from  the  company,  a  right  to  use,  for 
manufacturing  purposes,  the  water  of  the  Po- 
tomac, introduced  through  the  land  of  the  appel- 
lant, when  the  quantity  of  water  so  introduced 
should  exceed  that  required  for  navigation.  The 
bill  charged  that  the  land  of  the  appellant  was 
susceptible  of  being  improved,  and  was  intended 
so  to  be,  for  the  purpose  of  manufacturing,  by 


2.  The  thirteenth  section  of  the  act  of  Vir- 
ginia, of  January,  1824,  incorporating  the  Chesa- 
peake and  Ohio  Canal  Company,  declares,  that 
upon  such  surrender  and  acceptance,  the  charter 
of  the  Potomac  Company  shall  be,  and  the  same 
is  hereby  vacated  and  annulled,  and  all  the 
powers  and  rights  thereby  granted  to  the  Po- 
tomac Company  shall  be  vested  in  the  company 
hereby  incorporated.  By  this  provision  the  Po- 
tomac Company  ceased  to  exist,  and  a  scire  fa- 
cias on  a  judgment  obtained  against  the  com- 
pany before  it  was  so  determined,  cannot  be 
maintained.  Mumma  v.  The  Potomac  Co7npany, 
8  Peters,  281. 

3.  There  is  no  pretence  to  say  that  a  scire  fa- 
cias can  be  maintained,  and  a  judgment  had 
thereon,  against  a  dead  corporation,  any  more 
than  against  a  dead  man.     Ibid. 

4.  The  dissolution  of  the  corporation,  under 
the  acts  of  Virginia  and  Maryland,  (even  sup- 
posing the  act  of  confirmation  of  congress  out  of 
the  way,)  cannot  in  any  just  sense  be  considered, 
within  the  clause  of  the  constitution  of  the  United 
States  on  this  subject,  an  impairing  of  the  obli- 
gation of  the  contracts  of  the  company,  by  those 
states,  any  more  than  the  death  of  a  private 
person  may  be  said  to  impair  the  obligation  of 
his  contracts.  The  obligation  of  those  contracts 
survives;  and  the  creditors  may  enforce  their 
claims  against  any  property  belonging  to  the 
corporation,  which  has  not  passed  into  the  hands 


employing  the  water"  of  the  Potomac,  prior  to  ,  of  bona  fide  purchasers,  but  is  still  held  in  trust 
1784,  in  which  year  the  Potomac  Company  was  [  for  the  company,  or  for  the  stockholders  thereof. 


chartered.    All  the  chartered  rights  of  that  com 
pany,  and  all  their  obligations,  were,  in   1825, 
transferred  to  the  Chesapeake  and  Ohio  Canal 
Company.     By  the  improvements  made  by  the 
Potomac  Company,  much  surplus  water  was  in- 
troduced and  wasted  on  the  laml  of  the  appel- 
lant.    The  Chesapeake   and   Ohio  Canal  Com- 
pany had  deepened  the  canal ;  had  made  other 
improvements  on  the  land  of  the  appellant ;  thus, 
introducing  a  large  quantity  of  water  for  naviga- 
tion and  manufacturing.    The  appellant  claimed, 
that  under  the  charter  of  the  Potomac  Company, 
held  by  the  Chesapeake  and  Ohio  Canal  Com- 
pany, he  was  entitled  to  use  this  surplus  water 
for   manufacturing   purposes.     If  the   water  is 
insufficient  for  this  purpose,  he  claimed  to  "be 
allowed  to  have  the  works  enlarged  to  obtain  a 
sufficient  supply.    The  supreme  court  held,  that 
under  the  provisions  of  the  charter,  the  purposes 
for   which  lands  were   to   be   condemned   and 
taken,  were  for  navigation   only;    limiting  the 
quantity  taken  to  such  as  was  necessary  for  public 
purposes.     By  the  thirteenth  section  of  the  char- 
ter of  the  Potomac  Canal  Company  of  1784,  the 
company  were  authorized,  but  not  compelled  to 
enter  into  agreements  for  the  use  of  the  surplus 
water.     The  owner  of  the   ailjacent  lands  re- 
quired no  such  special  permission  by  law  :  this 
is  a  right  incident  to  the  ownership  of  land.    The 
authority,  on  both  sides,  was  left  open  to  the 
mutual  agreements  of  the  parties;  but  neither 
could  be  compelled  to  enter  into  an  agreement 
relative   to   the  surplus  water.     Binney  v.  The 
Chesapeake  and  Ohio  Canal  Company,  8  Peters, 
201. 
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at  .the  time  of  its  dissolution,  in  any  mode  per- 
mitted by  the  local  laws.     Ibid. 


CHOSES  IN  ACTION. 

1.  A  legacy,  until  it  is  recovered,  is  a  chose 
in  action,  and  the  marital  right  of  the  husband 
to  his  wife's  legacy  does  not  attach,  until  it  is 
reduced  to  possession.  He  may,  indeed,  sue  for 
it,  and  reduce  it  to  possession;  but  as  long  as  it 
continues  a  chose  in  action,  it  is  the  property  of 
the  wife.  Gallego  v.  Gallego's  Ex'r.,  2  Brock. 
C.  C.  R.  285. 

2.  Courts  of  law,  following  in -this  respect  the 
rules  of  equity,  now  take  notice  of  assignments 
of  choses  in  action,  and  exert  themselves  to 
a^ord  them  every  support  and  protection,  not 
inconsistent  with  established  principles,  and 
modes  of  proceeding  which  govern  tribunals, 
acting  according  to  the  course  of  the  common 
law.  They  will  not,  therefore,  give  effect  to  a 
release  procured  by  the  defendant,  untier  a  co- 
vinous combination  with  the  assignor,  irt  fraud 
of  his  assignee,  nor  permit  the  assignor  to  inter- 
fere injuriously  with'  the  conduct  of  any  suit, 
commenced  by  his  assignee,  to  enforce  the  rights 
which  passed  under  the  assignment.     Ibid. 

3.  Where  a  chose  in  action  is  assigned  by  the 
owner,  he  cannot  interfere  to  defeat  the  rights 
of  the  assignee,  in  the  prosecution  of  a  suit 
brought  to  enforce  those  rights.  If  is  immate- 
rial,  in  this  respect,  whether  the  assignment^  be 
good  at  law,  or  in  equity  only.  The  doctrne, 
however,  applies  only  to  cases,  where  the  entire 
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chose  HI  action  has  been  assigned,  and  not  to 
a  partial  assignment.  Mandeville  v.  Welch,  5 
Wheat.  277 ;  4  Cond.  Rep.  642. 

4.  In  England,  any  instrument  or  claim, 
though  not  negotiable,  may  be  assigned  to  the 
king,  who  can  sue  upon  it  in  his  own  name. 
No  valid  objection  is  perceived  against  giving 
the  same  effect  to  an  assignment  to  the  govern- 
ment of  this  country.  The  United  States  v.Bu- 
ford,  3  Peters,  30. 

5.  According  to  the  settled  rule  in  chancery, 
and  that  which  is  recognised  by  the  law  of  Vir- 
ginia, the  assignee  of  a  bond  stands  precisely  in 
the  same  situation  as  the  original  party,  and 
subject  to  all  existing  equities.  Scott  ct  al.  v. 
Shreeve  ct  al,  12  Wheat.  605  ;  6  Cond.  Rep.  662. 

6.  An  assignment,  with  notice,  of  a  chose  in 
action,  founded  in  illegality,  will  not  protect  the 
parties  from  the  legal  consequences  attached  to 
the  original  contract.  Fales  ct  al.  v.  Maybury,  2 
Gallis.  C.  C.  R.  560. 

7.  A  decree,  though  not  assignable  at  law,  is 
transferable  for  valuable  consideration  in  equity; 
and  a  court  of  chancery  will  support  the  transfer. 
Coate's  Ex\x.  v.  3Iuse^s  Adni'rs.,  1  Brock.  C.  C.  R. 
551. 

8.  If  a  chose  in  action,  not  negotiable,  be  as- 
signed without  any  fraud  or  illegality  in  its 
origin,  the  parties  are  not  precluded  from  setting 
up  such  matters  in  defence,  in  the  same  manner 
as  if  there  had  been  no  assignment.  Fales  ct  al. 
V.  Mayhury,  2  Gallis.  C.  C.  R.  560. 

9.  The  surplus  rents  and  profits  of  land,  after 
the  satisfaction  of  a  mortgage,  may  be  assigned 
as  a  chose  in  action  ;  and  the  assignee  may 
maintain  a  suit  in  equity  for  an  account.  Gordon 
V.  Lewis,  2  Sumner's  C.'C.  R.  143. 

10.  a'  valid  sale  may  be  made  of  personal 
goods  which  are  out  of  possession  ;  and  the  sale 
will  be  of  the  thing  itself,  and  not  of  a  chose  in 
action.  The  Brig  Sarah  Ann,  2  Sumner's  C.  C. 
R.  206. 

11.  The  statute  of  1797,  ch.  74,  giving  priority 
to  the  debts  of  the  United  States  in  cases  of  in- 
solvency, applies  to  equitable  as  well  as  to  legal 
assets;  but  the  United  States  cannot  enforce 
such  priority  in  a  suit  at  law,  as  the  assignee  of 
a  judgment  of  the  private  creditor  of  the  insol- 
vent debtor,  where  the  suit  is  brought  in  the 
name  of  the  creditor,  and  not  in  the  name  of  the 
LViited  States.  Howe  v.  Sheppard,  2  Sumner's 
C.C.R.  133. 

12.  Query,  Whether  the  United  States  may 
not  sue  at  law.  as  assignee  of  a  chose  in  action 
or  debt;  as  such  an  assignment  would,  in  Eng- 
land, i(^  the  case  of  the  crown,  by  the  common 
law,  vest  a  legal  title  ?     Ibid. 

13.  Courts  of  law  as  well  as  courts  of  equity 
will  take  notice  of  the  assignment  of  choses  in 
action,  and  to  every' substantial  purpose,  will 
protect  the  assignee.  The  beneficial  interest  of 
the  assignee  is  so  far  regarded,  that  the  defen- 
dant may  set  off  a  debt  due  the  assignee,  in  like 
manner  as  if  the  suit  had  been  brought  in  his 
own  name.  Corserv.Craig,  1  Wash.  C.  C.  R.  424. 

14.  The  general  principle  of  law  is,  that  choses 
in  action  are  not  at  law  assignable.     But  if  as- 


signed, and  the  debtor  promises  to  pay  the  debt 
to  the  assignee,  the  latter  may  maintain  an  ac- 
tion against  the  debtor  as  money  received  to  hia 
use.     Tiernan  v.  Jackson,  5  Peters,  580. 

15.  In  Mandeville  v.  Welch,  5  Wheat.  277, 
286,  it  was  said  by  the  supreme  court,  that  in 
cases  where  an  order  is  drawn  for  the  whole  of 
a  particular  fund,  it  amounts  to  an  equitable  as- 
signment of  that  fund,  and  after  notice  to  the 
drawee,  it  binds  that  fund  in  his  hands.  But 
where  the  order  is  drawn  either  on  a  general  or 
a  particular,  fund,  for  a  part  only,  it  does  not 
amount  to  an  assignment  of  that  part,  or  give  a 
lien  against  the  drawee,  unless  he  consents  to 
the  appropriation  by  an  acceptance  of  the  draft; 
or  an  obligation  to  accept  may  be  fairly  implied 
from  the  custom  of  trade,  or  the  course  of  busi- 
ness between  the  parties,  as  a  part  of  their  con- 
tract. The  court  were  there  speaking  in  a  case 
where  the  suit  was  not  brought  by  the  assignee, 
but  in  the  name  of  the  original  assignor  for  his 
use,  against  the  debtor;  and  it  was,  therefore, 
unnecessary  to  consider  whether  the  remedy,  if 
any,  for  the  assignee,  was  at  law  or  in  equity. 
Fold. 

16.  The  assignor  of  a  patent-right  cannot 
maintain  an  action  in  his  own  name  for  a  viola- 
tion of  the  patent.  Tyler  et  al.  v.  Tuel,  6  Cranch, 
324;  2  Cond.  Rep.  388. 

17.  Under  the  patent  act  of  February  21.  1793, 
ch.  156,  if  the  patentee  has  sold  out  a  moiety 
of  his  patent-right,  a  joint  action  lies  by  himself 
and  his  patentee  for  a  violation  of  it.  Whittc- 
more  v.  Cutter,  1  Gallis.  C.  C.  R.  429. 

18.  The  assignee  of  a  bail-bond  is  not  such 
an  assignee  as  is  contemplated  by  the  judiciary 
act  of  1789.  Bosbyshcll  v.  Oppenhcimer,  4  Wash. 
C.  C.  R.  317. 

See  Assignment  of  Choses  in  Action,  Ante, 
189. 


CHURCH  OF  ENGLAND. 

1.  The  religious  establishment  of  England 
was  adopted  by  the  colony  of  Virginia,  together 
with  the  common  law  upon  that  subject,  as  far 
as  it  was  applicable  to  the  circumstances  of  the 
colony.  Tcrret  et  al.  v.  Taylor  ct  al,  9  Cranch, 
43;  3"  Cond.  Rep.  254. 

2.  The  church  was  capable  of  receiving  en- 
dowments of  land,  and  the  minister  of  the  church 
was,  during  his  incumbency,  seised  of  the  free- 
hold, of  its'inhcritable  property,  as  emphatically 
persona  ecclesiae  ;  and  capable,  as  a  sole  corpo- 
ration, of  transmitting  that  inheritance  to  his 
successors.     Ibid. 

3.  The  church-waidensalso  were  a  corporate 
body,  clothed  with  authority  and  guardianship 
over  the  repairs  of  the  church  and  its  personal 
property  ;  at  common  law  their  capacity  was 
limited  to  personal  estate;  the  other  temporal 
concerns  of  the  church  were  submitted  to  a 
vestrv.  composed  of  persons  selected  for  that 
purpose.     Ibid. 

4.  By  several  statutes  of  Virginia,  and  the 
common  law,  lands  purchased  under  their  au- 
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thority,  became  vested  either  directly  or  bene- 
ficially; in  the  episcopal  church;  the  minister 
for  the  time  being  was  seised  of  the  freehold  in 
law  or  equity,  jure  ecclesiae ;  and  during  a  va- 
cancy the  fee  remained  in  abeyance,  and  the 
profits  of  the  parsonage  were  to  be  taken  by  the 
parish  for  their  own  use.     Ibid. 

5.  Property  thus  acquired  by  the  church  re- 
mained unimpaired,  notwithstanding  the  revolu- 
tion ;  for  the  statute  of  1776.  ch.  2.  completely 
conlirmed  and  established  the  rights  of  the 
church  to  all  its  lauds  and  other  property.    Ibid. 

6.  At  the  revolution,  the  episcopal  church  no 
longer  retained  its  character  as  an  exclusive  re- 
ligious establishment;  and  it  was  competent  for 
the  people  and  the  legislature  to  deprive  it  of  its 
superiority  over  other  religious  sects,  and  to 
■withhold  from  it  any  support  by  public  taxation 
Ibid. 

7.  The  legislature  may  enact  laws  more  effectu- 
ally to  enable  all  sects  to  accomplish  the  great 
objects  of  religion,  by  giving  them  corporate 
rights  for  the  management  of  their  property,  and 
the  regulation  of  their  temporal  as  well  as  spi- 
ritual concerns.     Ibid. 

8.  Consistently  with  the  constitution  of  Vir- 
ginia, the  legislature  could  not  create  or  continue 
a  religious  establishment  which  should  have  ex- 
clusive rights  and  prerogatives,  or  compel  the 
citizens  to  worship  under  a  stipulated  Ibrm  or 
discipline,  or  to  pay  taxes  to  those  whose  creed 
they  could  not  conscientiously  believe.  But  the 
free  exercise  of  religion  is  not  restrained  by  aid- 
ing with  equal  attention  the  votaries  of  every 
sect,  to  perform  their  own  religious  duties;  or 
by  establishing  funds  for  the  support  of  ministers, 
for  public  charities,  for  the  endowment  of 
churches,  or  for  the  sepulture  of  the  dead  :  nor 
did  either  public  or  constitutional  principles  re- 
quire the  abolition  of  all  religious  corporations. 
Ibid. 

9.  The  public  property  acquired  by  the  epis- 
copal churches  under  the  sanction  of  the  law.s, 
did  not  at  the  revolution  become  the  property  of 
the  state.  The  title  was  indefeasibly  vested  in 
the  church  or  their  legal  agents.  The  dissolu- 
tion of  the  form  of  government  did  not  involve 
in  it  a  dissolution  of  civil  rights,  or  an  abolition 
of  the  common  law.     Ibid. 

10.  Although  a  conveyance  to  the  church- 
wardens and  their  successors  cannot  operate  to 
convey  a  fee  to  the  church,  because  their  suc- 
cessors as  such  could  not  take  ;  nor  to  the  church- 
wardens in  their  natural  capacity,  because  the 
word  heirs  is  not  in  the  deed :  yet,  a  covenant 
of  general  warranty  in  the  deed,  binding  the 
grantors  and  their  heirs  for  ever,  and  warraliting 
the  land  to  the  church-wardens  and  their  suc"^ 
cessors  for  ever,  may  well  operate  by  way  of 
estoppel,  to  confirm  to  the  church  ami  its  privies, 
the  perpetual  and  beneficial  estate  in  the  land! 
Ibid.  53. 

_  1 1 .  A s  incident  to  their  office  as  general  suard- 
lans  of  the  church,  the  vestrymen  may  lis«ert 
the  rights  and  interests  of  the  church.  'But  the 
mmister  also,  having  the  freehold  estate  in  Jaw 
or  equity,  during  his  incumbency,  in  the  lands 


of  the  church,  is  entitled  to  assert  his  own  rights 
as  persona  ecclesiae.  No  alienation,  therefore, 
of  the  church  lands,  can  be  made  either  by  him- 
self or  by  the  parishioners,  or  their  authorized 
agents,  in  cases  of  a  plenarty  of  the  church, 
without  the  mutual  consent  of  both,  unless  such 
assent  be  expressly  dispensed  with  by  statute. 
Ibid. 

12.  A  grant  of  a  tract  of  land  in  equal  shares 
to  sixty-three  persons,  to  be  divided  amongst 
them  in  sixty-eight  equal  shares,  with  a  specific 
appropriation  of  five  shares,  conveys  only  a  sixty- 
eighth  part  to  each  person  :  and  if  one  of  the 
shares  be  declared  to  be  "for  a  glebe  for  the 
church  of  England  as  by  law  established,"  that 
share  is  not  holden  in  trust  by  the  grantees  nor 
is  it  a  condition  annexed  to  their  rights  or  shares. 
The  Town  of  Pawlet  v.  Darnel  Clark  ct  al.,  9 
Cranch,  292:  3  Cond.  Rep.  408. 

13.  The  church  of  England  is  not  a  body  cor- 
porate, and  cannot  receive  a  donation  eo  nomine. 
Ibid. 

14.  A  grant  to  the  church  of  such  place  is 
good  at  common  law,  and  vests  the  fee  in  the 
parson  and  his  successors.  If  such  a  grant  be 
made  by  the  crown,  it  cannot  be  resumed  by  the 
crown  at  its  pleasure.  Land  at  common' law 
may  be  granted  to  pious  uses,  before  there  is  a 
grantee  in  existence  competent  to  take  it.  and  in 
the  mean  time  the  fee  will  be  in  abeyance.  Such 
a  grant  cannot  be  resumed  at  the  pleasure  of  the 
crown.     Ibid. 

15.  The  common  law,  so  far  as  it  related  to 
the  erection  of  churches  of  the  episcopal  per- 
suasion of  England,  the  right  to  present  or  col- 
late to  such  churches,  and  the  corporate  capacity 
of  the  parsons  thereof  to  take  in  succession, 
was  recognised  and  adopted  in  New  Hampshire 
before  the  revolution.  It  belonged  exclusively 
to  the  crown  to  erect  the  church  in  each  town 
that  should  be  entitled  to  take  the  glebe,  and 
upon  such  erection  to  collate,  througfi  the  go- 
vernor, a  parson  to  the  benefice.     Ibid. 

16.  A  voluntary  society  of  episcopalians  within 
a  town  unauthorized  by  the  crown,  could  not 
entitle  themselves  to  the  glebe;  where  no  such 
church  was  duly  erected  by  the  crown,  the  glebe 
remained  as  an  haereditas  jacens;  and  the  state 
which  succeeded  to  the  rights  of  the  crown, 
might,  with  the  assent  of  the  town,  alien-or  en- 
c  imber  it,  or  might  erect  an  episcopalian  church 
therein,  and  collate,  either  directly,  or  through 
the  vote  of  the  town  indirectly,  its  parson  ;  who 
would  thereby  become  seised  of  the  glebe  jure 
ecclesiae,  and  be  a  corporation  capable  of  trans- 
mitting the  inheritance.     Ibid. 

17.  No  episcopal  church  in  Vermont  can  be 
entitled  to  a  glebe,  unless  it  was  duly  erected  by 
the  crown  before  the  revolution,  or  by  the  state 
since.     Ibid. 

18.  The  vestry  of  the  episcopal  church  of 
Alexandria,  (D.  C.)  now  known  by  the  name  of 
'•'Christ's  Church,"  is  the  regular  vestry  in  suc- 
cession of  the  parish  of  Fairfax,  and  in  connec- 
tion with  the  minister,  has  the  care  and  manage- 
ment of  all  the  temporalities  of  the  parish  within 
the  scope  of  their  authority.     A  sale  made  by 
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them  under  the  decree  of  the  court,  in  Terret  v. 
Taylor.  9  Craiich,  52,  conveys  a  good  title  to  the 
purchaser.  Mason  v.  Muncaster,  9  Wheat.  445; 
5  Cond.  Rep.  644. 

19.  Although  the  church-wardens  of  a  parish 
are  not  capable  of  holding  lands,  and  a  deed  to 
them  and  their  successors  in  office  for  ever, 
cannot  operate  by  way  of  grant,  yet,  where  it 
contains  a  covenant  of  general  warranty,  binding 
the  grantees  and  their  heirs,  it  may  operate  by 
way  of  estoppel  to  confirm  to  the  church  and  its 
privies,  the  perpetual  and  beneficial  estate  in  the 
land.     JbiJ. 

20.  The  parishioners  have,  individually,  no 
right  or  title  to  the  glebe  lands ;  they  are  the 
property  of  the  parish  in  its  aggregate  or  cor- 
porate capacity,  to  be  disposed  of  for  parochial 
purposes,  by  the  vestry,  who  are  the  legal  agents 
and  representatives  of  the  parish.     Ibid. 


CITATION  ON  APPEAL  OR  WRIT  OF 
ERROR. 

1.  The  supreme  court  will  not  compel  the  hear- 
ing of  a  cause,  unless  the  citation  be  served  thirty 
days  before  the  first  day  of  the  term.  Welch  v. 
Mandcville,  5  Cranch,  321 ;  2  Cond.  Rep.  268. 

2.  A  citation  must  accompany  the  writ  of 
error.  Lloyd  v.  Alexandei;  1  Cranch,  365 ;  1 
Cond.  Rep.  334. 

3.  The  citation  had  not  been  served  on  the 
defendant  in  error  thirty  daysj  and  the  court 
would  not  take  up  the  cause  until  the  thirty  days 
had  e.xpired,  unless  the  defendant  in  error  should 
appear.     Ibid. 

4.  When  an  appeal  is  prayed  and  granted  in 
the  circuit  court,  during  the  session  of  the  court, 
a  citation  to  the  appellee  is  not  necessary.  Reilly. 
Appellant,  v.  Lamar  ct  al.,  2  Cranch,  344 ;  1  Cond. 
Rep.  419.  See  Vol.  I.,  page  151,  paragraphs  6,  7. 
Vol.  11.,  page  438,  par.  189,  195;  page  442,  par. 
246,  247;  page  447,  par.  315;  page  735,  736, 
par.  1,  2,  3. 

CITIZENSHIP. 

1.  A  certificate  by  a  competent  court,  that  an 
alien  has  taken  the  oath  pre.=cribed  by  the  act 
respecting  naturalization,  raises- a  presumption 
that  the  court  was  satisfied  as  to  the  moral  cha- 
racter of  the  alien,  and  of  his  attachment  to  the 
principles  of  the  constitution  of  the  United 
States.  &,c.  The  oath,  when  taken,  confers  the 
rights  of  a  citizen.  It  is  not  necessary  that 
there  should  be  an  order  of  court  admitting  him 
to  beccyine  a  citizen.  Campbell  v.  Gordon,  6 
Cranch,  176  ;  2  Cond.  Rep.  342. 

2.  The  children  of  persons  duly  naturalized, 
before  the  14th  of  April,  1802,  being  under  age 
at  the  time  of  the  naturalization  of  their  parent, 
were,  if  dwelling  in  the  United  States  on  the 
14th  of  April,  1802,  to  be  considered  as  citizens 
of  the  United  States.    Ibid. 

3.  The  second  section  of  the  act  of  congress, 
'•to  establish  a  uniform  system  of  naturaliza- 
tion," passed  in  1802,  requires  that  every  person, 
desirous  of  being  naturalized,  shall  make  report 


of  himself  to  the  clerk  of  the  district  court  of 
the  district  where  he  shall  arrive,  or  some  other 
court  of  record  in  the  United  States;  which  re- 
port is  to  be  recorded,  and  a  certificate  of  the 
same  given  to  such  alien;  and  "which  certifi- 
cate shall  be  exhibited  to  the  court  by  every 
alien  who  may  arrive  in  the  United  States  after 
the  passing  of  the  act,  on  his  application  to  be 
naturalized,  as  evidence  of  the  time  of  his  arri- 
val within  the  United  States."  James  Spratt 
arrived  in  the  United  States,  after  the  passing  of 
this  act ;  and  was  under  the  obligation  to  report 
himself  according  to  its  provisions.  The  law 
does  not  require  that  the  report  shall  have  been 
made  five  years  before  the  application  for  natu- 
ralization. The  third  condition  of  the  first  sec- 
tion of  the  law,  which  declares  that  the  court, 
admitting  an  alien  to  become  a  citizen,  "  shall 
be  satisfied  that  he  has  resided  five  years  in  the 
United  States,"  &c.,  does  not  prescribe  the  evi- 
dence which  shall  be  satisfactory.  The  report 
is  required  by  the  law  to  be  exhibited  on  the 
application  for  naturalization,  as  evidence  of  the 
time  of  arrival  in  the  United  States.  The  law 
does  not  say  the  report  shall  be  the  sole  evidence ; 
nor  does  it  require  that  the  alien  shall  report 
himself  within  any  limited  time  after  arrival. 
Five  years  may  intervene  between  the  time  of 
arrival  and  the  report,  and  yet  the  report  be  valid. 
The  report  is  undoubtedly  conclusive  evidence 
of  the  arrival;  but  it  is  not  made  by  the  law  the 
only  evidence  of  that  fact.  Spratt  v.  Spratt,  4 
Peters,  393. 

4.  James  Spratt  was  admitted  a  citizen  of  the 
United  States  by  the  circuit  court  for  the  county 
of  Washington,  in  the  District  of  Columbia,  and 
obtained  a  certificate  of  the  same  in  the  usual 
form.  The  act  of  the  court,  admitting  James 
Spratt  as  a  citizen,  was  a  judgment  of  the  circuit 
court ;  and  the  supreme  court  cannot  look  be- 
hind it,  and  inquire  on  what  testimony  it  was 
pronounced.     Ibid. 

5.  The  various  acts  on  the  subject  of  naturali- 
zation, submit  the  decision  upon  the  right  of 
aliens  to  courts  of  record.  They  are  to  receive 
testimony,  to  compare  it  with  the  law,  and  to 
judge  on  both  law  and  fact.  If  their  judgment 
is  entered  on  record,  in  legal  form,  it  closes  all 
inquiry;  and,  like  any  other  judgment,  is  com- 
plete evitlence  of  its  own  validity.     Ibid. 

6.  To  deprive  an  American  citizen  of  the  right 
of  suing  in  the  circuit  court,  on  the  ground  of 
his  not  being  a  citizen  of  any  particular  stale, 
there  ought  to  be  very  strong  evidence  of  his 
being  a  mere  wanderer  without  a  home.  Eubaud 
ct  al.  v.  D'Wolf,  1  Paine's  C.  C.  R.  580. 

7.  The  averment  of  the  citizenship  of  the 
parties,  to  give  jurisdiction  to  a  circuit  court,  is 
a  necessary  averment,  anti  must  be  proved  under 
the.  General  issue.  Catlett  et  al.  v.  2'he  Pacific 
Ins.  Co.,  1  Paine's  C.  C.  R.  594. 

8.  It  is  not  necessary  that  a  citizen,  removing 
from  a  territory  of  the  United  States,  or  a  state, 
into  another  !«tate,  should  acquire  all  the  rights 
of  a  citizen  of  the  state  into  which  he  removes, 
by  the  laws  of  such  state.  It  is  sufficient  if  he 
acquire  a  domicil  there.  Yet  the  declaration 
must  aver  that  he  is  a  citizen  of  the  state,  not 
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sufficient  that  it  should  aver  that  he  is  a  resi- 
dent.    Ibid. 

9.  If  one  make  such  a  removal,  with  the 
avowed  object  of  acquiring  a  right  to  sue  in  the 
circuit  court,  but  with  the  intention  of  a  perma- 
nent residence,  and  not  to  return,  it  is  not  a  fraud 
upon  the  law.     Ibid. 

10.  To  constitute  a  person  a  citizen  of  a  state, 
so  as  to  sue  in  the  courts  of  the  United  States, 
he  must  have  a  domicil  in  such  state.  If  he  re- 
moves into  a  state  animo  manendi,  that  is  suffi- 
cient, whatever  may  be  his  motive  for  removal. 
But  a  mere  temporary  change  of  place,  v.-ithout 
any  intention  of  permanent  residence,  constitutes 
no  change  of  domicil.  Case  v.  Clarke,  5  Mason's 
C.  C.  R.  70. 

11.  An  American  citizen  who  goes  into  a 
foreign  country,  although  he  owes  local  and  tem- 
porary allegiance  to  that  country,  yet.  if  he  per- 
forms no  other  act,  changing  his  condition,  is 
entitled  to  the  protection  of  his  own  government ; 
and  if,  without  the  violation  of  any  municipal 
law,  he  should  be  oppressed,  he  would  have  a 
right  to  claim  that  protection,  and  the  interposi- 
tion of  his  government  in  his  favour.  Murray  v. 
The  Charming  Betsey.  2  Cranch,  64  :  1  Cond.  Rep. 
358. 

12.  Citizenship,  when  spoken  of  in  the  con- 
stitution, in  reference  to  the  jurisdiction  of  the 
federal  courts,  means  nothing  more  than  resi- 
dence. If  a  citizen  thinks  proper  to  change  his 
domicil,  and  to  remove  with  his  family,  if  he 
has  one,  to  another  state,  bona  fide  to  leave  his 
state  and  become  an  inhabitant  of  the  other,  he 
becomes,  immediately  on  such  removal,  accom- 
panied by  such  intention,  a  resident  citizen  of 
that  state  ;  and  as  such  may  sue  in  the  federal 
court  in  the  state  from  which  he  removes.  If 
the  removal  is  bona  fide,  it  is  not  material  that 
the  change  of  residence  was  avowedly  to  enable 
him  to  sue  in  the  federal  court.  Cooperh  Lessee 
v.  Galbraith,  3  Wash.  C.  C.  R.  546. 

13.  A  native  of  Massachusetts,  coming  to  Phi- 
ladelphia in  1796,  and  remaining  until  1798, 
when  he  went  to  Maryland,  and  applied  for  the 
benefit  of  an  insolvent  act,  in  his  petition  styling 
himself  of  that  state,  and  receiving  his  discharge 
under  an  act  in  which  it  was  required  that  he 
should  appear  to  be  a  citizen  of  the  United 
States  and  of  that  state;  subsequently,  in  1800, 
returned  to  Pennsylvania,  where  he  afterwards 
continued  to  reside  :  Held,  that  in  February,  1801. 
he  was  a  citizen  of  Penn.sylvania,  so  as  to  ex- 
clude the  plaintiffs,  also  citizens  of  that  state, 
from  sums  him  in  the  federal  courts.  Knox  v. 
Greenleaf,  4  Dall.  360. 

14.  An  American  citizen  may  acquire,  in  a 
foreign  country,  the  commercial  privileges  at- 
tached to  his  domicil;  and  if  by  his  own  act  he 
makes  himself  a  subject  of  such  foreign  power, 
although  it  may  not  be  sufficient  to  rescue  him 
from  punishment,  for  any  crime  committed 
against  the  United  States,  yet  it  places  him  out 
of  the  protection  of  the  Uniteel  States  while 
within  the  territory  of  the  sovereign  to  whom  he 
has  sworn  allegiance.  Murray  v.  The  Charmins; 
Bclscy,  2  Ci-anch,  64 ;  1  Cond.  Rep.  338. 
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15.  The  inhabitants  of  the  District  of  Colum- 
bia, by  its  separation  from  the  states  of  Virginia 
and  Maryland,  ceased  to  be  citizens  of  those 
states  respectively.  Reilly  v.  Lamar  et  al.,  2 
Cranch,  344;  1  Cond.  Rep.  419. 

16.  A  Spanish  merchant  who  came  to  the 
United  States  in  a  time  of  peace  between  Spain 
and  Great  Britain,  to  carry  on  a  trade  between 
this  country  and  the  Spanish  provinces  under  a 
royal  Spanish  license,  and  who  continues  to  re- 
side here  and  carry  on  that  trade  after  the  break- 
ing out  of  war  between  Spain  and  Great  Britain, 
is  to  be  considered  an  American  merchant,  al- 
though the  trade  could  be  lawfully  carried  on  by 
a  Spanish  subject  only.  The  national  character 
of  a  person,  for  commercial  purposes,  depends 
on  his  domicil  by  the  laws  of  nations.'  Lrving- 
ston  et  al.  v.  Maryland  Ins.  Co..  7  Cranch,  508 ; 
2  Cond.  Rep.  589. 

17.  A  naturalized  citizen,  who,  in  time  of 
peace,  returns  to  his  native  country  for  the  pur- 
pose of  trade,  but  with  the  intention  of  return- 
ing again  to  his  adopted  country,  continuing  in 
the  former  a  year  after  the  war  between  the  two 
countries  for  the  purpose  of  winding  up  his  busi- 
ness, engaging  in  no  new  commercial  transac- 
tions with  the  enemy,  and  then  returning  to  his 
adopted  country,  has  gained  a  domicil  in  his 
native  country,  and  his  goods  are  subject  to  cap- 
ture and  condemnation.  The  Frances,  8  Cranch, 
335;  3  Cond.  Rep.  154. 

18.  It  seems,  that  where  a  native  citizen  of 
the  United  States  emigrated  before  a  declaration 
of  war  to  a  neutral  country,  there  acquired  a 
domicil,  and  afterwards  returned  to  the  United 
States  during  the  war,  and  reacquired  his  native 
domicil,  he  became  a  redintegrated  American 
citizen,  and  could  not  afterwards,  flagrante  bello, 
acquire  a  neutral  domicil,  by  again  emigrating 
to  his  adopted  country.  The  Dos  Hermunos.  2 
Wheat.  76  ;  4  Cond.  Rep.  39. 

19.  A  citizen  of  the  United  States  fitting  out 
a  vessel  in  a  port  of  the  United  States,  to  cruise 
against  a  power  in  amity  with  the  United  States, 
is  not  protected  by  a  commission  from  a  bellige- 
rent, from  punishment  for  any  offence  committed 
against  vessels  of  the  United  States.  United 
States  V.  Pirates,  5  Wheat.  184 ;  4  Cond.  Rep.  623.' 

20.  One  born  in  the  (then)  colony  of  New 
York,  in  1760,  of  Irish  parents,  went  in  1771  to 
Ireland,  where  he  was  educated  and  served  his 
apprenticeship,  and  remained  in  the  British  do- 
minions until  1795,  when  he  returned  to  Ame- 
rica, is  not  a  citizen  of  the  United  States.  Hoi' 
lingsworth  v.Duane,  Wallace,  51. 

21.  A  native  citizen  of  the  United  States  can- 
not throw  off  his  allegiance  to  that  government, 
without  a  law  authorizing  the  same.  United 
States  V.  Gillies,  Peters'  C.  C.  R.  159. 

22.  A  citizen  of  the  United  States  cannot  dis- 
solve the  compact  between  him  and  his  country, 
without  the  consent  or  default  of  the  commu- 
nity. United  States  v.  Williams,  4  Hall's  Am.  Law 
Jour.  361. 

23.  Where  the  alienage  of  the  holder  of  land 
in  Virginia  was  fully  proved,  and  the  laws  of  Vir- 
ginia required  the  oath  of  fealty  to  the  common- 
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wealth  to  be  taken  in  a  court  of  record,  as  in- 
dispensable to  citizenship,  of  which  the  court 
was  directed  to  grant  a  certificate,  which  fact, 
had  it  taken  place,  tvould  have  appeared  on  the 
record,  but  which  did  not,  citizenship  ought  not 
to  be  presumed,  unless  there  were  some  other 
fact,  such  as  holding  an  office  of  which  citizens 
alone  were  capable,  or  which  required  an  oath 
of  fidelity,  from  which  it  migfit  be  inferred. 
BlishVs  Lessee  v.  Rochester,  7  Wheat.  535;  5 
Cond.  Rep.  339. 

24.  One  who  removes  to  a  foreign  coantry, 
settles  himself  there,  and  engages  in  the  trade 
of  the  country,  furnishes  by  those  acts  such 
evidence  of  an  intention  to  reside  there,  as  to 
stamp  him  with  the  national  character  of  the 
state  in  which  he  resides.  The  Venus,  8  Cranch, 
278  J  3  Cond.  Rep.  109. 

25.  In  questions  on  this  subject,  the  chief 
point  to  be  considered  is  the  animus  manendi, 
and  courts  are  to  devise  such  reasonable  rules 
of  evidence  as  may  establish  the  fact  of  inten- 
tion. If  it  sufficiently  appears  that  the  intention 
of  removing  was  to  make  a  permanent  settle- 
ment, or  for  an  indefinite  time,  the  right  of 
do.micil  is  acquired  by  a  residence  of  even  a 
few  days.    Ihid. 

26.  A  citizen  of  one  belligerent,  who  had  ac- 
quired a  domicil  in  the  territories  of  the  other, 
before  the  breaking  out  of  hostilities,  cannot  be 
deemed  an  enemy  in  the  strict  sense  of  the 
word,  yet  he  is  ileemed  such  with  reference  to 
the  seizure  of  such  of  his  property  concerned  in 
the  trade  of  the  enemy,  as  is  connected  with  his 
residence.  The  same  rule  applies  to  neutrals. 
Ibid. 

27.  Citizens  domiciliated  in  the  enemy's  coun- 
try must  actually  remove  before  the  breaking 
cut  of  hostilities,  otherwise  their  property  there 
afloat  will  be  liable  to  capture.  The  Friendschaft, 
3  Wheat.  14  ;  4  Cond.  Rep.  189. 

28.  A  citizen  of  one  state  is  to  be  considered 
a  citizen  of  every  other  state  in  the  Union. 
Citizenship,  in  relation  to  the  federal  judiciar}^, 
must  be  of  that  kind  which  identifies  the  party 
with  some  particular  state  of  which  he  is  a 
member.    Ihid. 

29.  The  only  rational  construction  of  the  con- 
stitution, in  relation  to  jurisdiction  of  federal 
courts,  is  to  limit  it  to  cases  where  the  suit  is 
between  resident  citizens  of  separate  states,  or 
where  an  alien  is  a  party.  In  order  to  give 
jurisdiction  to  the  courts  of  the  United  States, 
the  citizenship  of  the  party  must  be  founded  on 
a  change  of  domicil,  and  a  permanent  residence 
m  the  state  to  which  he  may  have  removed  from 
anollfer  state.  Mere  residence  is  prima  facie 
evidence  of  such  change,  although,  where  it  is 
explained  and  shown  to  have  been  for  tempo- 
rary purposes,  the  presumption  is  destroyed. 
The  intention  is  to  be  collected  from  acts,'and 
not  from  the  declaration  of  the  party.  Lessee  of 
Pierce  BiUler  v.  Farnsworlh.  4  Wash.  C.  C.  H.  101. 

30.  A  citizen  of  the  Unitetl  States  residing  in 
any  state  of  the  Union,  is  a  citizen  of  that  state. 
Gassics  v.  Ballon,  6  Peters,  761. 

See  CoMMEUciAL  Do.micil,  PosU 
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1.  Where,  by  the  charter  granted  by  congress 
to  the  city  of  Washington,  the  corporation  was 
empowered  "to  authorize  the  drawing  of  lot- 
teries," for  effecting  certain  improvements  in 
the  city,  and  upon  certain  terms  and  conditions: 
Held,  that  the  corporation  was  liable  to  the  holder 
of  a  ticket  in  such  a  lottery  for  a  prize  drawn 
against  its  number,  although  the  managers  ap- 
pointed by  the  corporation  to  superintend  such 
lottery  were  empowered  to  sell,  and  had  sold 
the  entire  lottery  to  a  lottery  dealer  for  a  gross 
sum,  VI' ho  was  by  his  agreement  wdth  them  to 
execute  the  details  of  the  scheme  as  to  the  sale 
of  the  tickets,  the  drawings,  and  the  payment 
of  the  prizes.  Clark  v.  The  Corporation  of  Wash- 
ington, 12  Wheat.  40  ;  6  Cond.  Rep.  425. 

2.  It  seems  that  the  power  granted  in  the 
charter  ''to  authorize  the  drawing  of  lotteries," 
cannot  be  exercised  so  as  to  discharge  the  cor- 
poration from  its  liability,  either  by  granting  the 
lottery  or  selling  the  privilege  to  others,  or  in 
any  other  manner;  but  the  lotteries  to  be  author- 
ized by  the  corporation  must  be  drawn  under 
its  superintendence,  for  its  own  account  and  on 
its  own  responsibility.    Ibid. 

3.  In  the  sales  of  lots  in  the  city  of  Washing- 
ton, the  lots  are  not  chargeable  for  their  propor- 
tion of  the  internal  alley  laid  out  for  the  com- 
mon benefit  of  the  lots,  although  the  practice  so 
to  charge  them  has  been  heretofore  universally 
acquiesced  in  by  purchasers;  and  if  a  purchaser 
has  acquiesced  in  that  practice,  and  has  received 
a  conveyance  accordingly  without  objection,  yet 
he  does  not  thereby  acquire  a  fee-simple  in 
such  proportion  of  the  alley,  and  he  may  in 
equity  recover  back  the  purchase-money  which 
he  has  paid  therefor.  Pratt  and  others  v.  Law, 
Camj)bell,  i)-c.,  9  Cranch.  456;  3  Cond.  Rep.  460. 

4.  In  1822  congress  passed  an  act  authorizing 
the  corporation  of  Washington  to  drain  the 
ground  in  and  near  certain  public  reservations, 
and  to  improve  and  ornament  certain  parts  of 
the  public  reservations.  The  corporation  are 
empowered  to  make  an  agreement,  by  which 
parts  of  the  location  of  the  canal  shall  be  changed, 
for  the  purpose  of  draining  and  drying  the  low 
grounds  near  the  Pennsylvania  avenue,  &c.  To 
effect  these  objects,  the  corporation  is  authorized 
to  lay  off  in  building  lots  certain  parts  of  the 
public  reservations.  No.  10,  11,  and  12,  aiid  of 
other  squares,  and  also  a  part  of  B  street,  as  laid 
out  and  designated  in  the  original  plan  of  the 
city,  which  lots  they  may  sell  at  auction,  and 
apply  the  proceeds  to  those  objects,  and  after- 
wards to  enclosing,  i)Iantingand  improving  other 
reservations,  and  building  bridges,  &c.;  the  sur- 
plus, if  an)',  to  be  paid  into  the  treasury  of  the 
United  States.  The  act  authorizes  the  heirs,  &c. 
of  the  former  proprietors  of  the  land  on  which  the 
city  was  laid  out,  who  may  consider  themselves 
injured  by  the  purposes  of  the  act,  to  institute  in 
the  circuit  court  a  bill  in  equity,  in  the  nature  of 
a  petition  of  right,  against  the  United  States,  set 
ting  forth  the  grounds  of  any  claim  they  may 
consider  themselves  entitled  to  make,  to  be  con- 
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ducted  according  to  the  rules  of  a  court  of 
equity;  the  court  to  hear  and  determine  upon 
the  claim  of  the  plaintiffs,  and  what  portion,  if 
any,  of  the  money  arising  from  the  sale  of  the 
lots  they  may  be  entitled  to,  with  a  right  of  ap- 
peal to  the  supreme  court.  The  plaintiffs,  Van 
Ness  and  wife,  filed  in  the  circ\iit  court  their 
bill  aaainst  the  United  States  and  the  corporation 
of  Washington,  claiming  title  to  the  lots  which 
had  been  thus  sold,  under  David  Burns,  the 
original  proprietor  of  that  part  of  the  city,  and 
father  of  one  of  the  plaintiffs,  on  the  ground  that 
by  the  agreement  between  the  United  States 
and  the  original  proprietors,  upon  laying  out  the 
city,  those  reservations  and  streets  were  for 
ever  to  remain  for  public  use  ;  and,  without  the 
consent  of  the  proprietors,  could  not  be  otherwise 
appropriated  or  sold  for  public  use  -.  that  the  act 
of  congress  was  a  violation  of  that  contract ;  that 
by  such  sale  and  appropriation  for  private  use 
the  right  of  the  United  States  thereto  was  deter- 
mine(F,  or  that  the  original  proprietors  reacquired 
a  right  to  have  the  reservations,  &c.,  laid  out  in 
building  lots  for  their  joint  and  equal  benefit 
with  the  United  States,  or  that  they  were  in 
equity  entitled  to  the  whole  or  a  moiety  of  the 
proceeds  of  the  sales  of  the  lots.  Held^  by  the 
supreme  court,  that  no  rights  or  claims  exist  in 
the  former  proprietors  or  their  heirs,  and  that 
the  proceedings  of  the  corporation  of  Washing- 
ton, under  and  in  conformity  with  the  provisions 
of  the  act,  are  valid  and  effectual  for  the  pur- 
poses of  the  act.  Van  Ness  et  al.  v.  The  City  of 
Washinglon  and  the  United  States,  4  Peters,  232. 

5.  The  official  ta.\-books  of  the  corporation  of 
Washington,  made  up  by  the  register  from  the 
original  returns  or  lists  of  the  assessors  laid  be- 
fore the  court  of  appeals,  he  being  empowered 
by  the  ordinances  of  the  corporation  to  correct 
the  valuations  made  by  the  assessors,  are  evi- 
dence ;  and  it  is  not  required  that  the  assessor's 
original  lists  shall  be  produced  in  evidence,  to 
prove  the  assessment  of  the  ta.xes  on  real  estate 
in  the  city  of  Washington.  Ronkendorf  v.  I'ay- 
lor^s  Lessee,  4  Peters,  349. 

6.  In  an  ex  parte  proceeding,  as  a  sale  of  land 
for  taxes  under  a  special  authority,  great  strict- 
ness is  required.  To  divest  an  individual  of  his 
property  against  his  consent,  every  substantial 
requisite  of  the  law^  must  be  complied  with.  No 
presumption  can  be  raised,  in  behalf  of  a  col- 
lector who  sells  real  estate  for  taxes,  to  cure  any 
radical  defect  in  his  proceedings ;  and  the  proof 
of  regularity  devolves  upon  the  person  who 
claims  under  the  collector's  sale.     Ibid. 

7.  Proof  of  the  regular  appointment  of  the  as- 
sessors is  not  necessary.  They  acted  under  the 
authority  of  the  corporation,  and  the  highest 
evidence  of  this  fact  is  the  sanction  given  to  their 
returns.     Ibid. 

8.  The  act  of  congress,  under  which  the  lot  in 
the  city  of  Washington  in  controversy  was  sold, 
required  that  public  notice  of  the  time  and  place 
of  sale  of  lots,  the  property  of  non-residents, 
should  be  given,  by  advertising  "once  a  week'' 
in  some  newspaper  in  the  city  for  three  months. 
Notice  of  the  sale  of  the  lot  in  controversy  was 
published  for  three  months;  but  in  the  course  of 


that  period,  eleven  days  at  one  time,  at  another, 
ten  days,  and  at  another,  eight  days  transpired 
in  succeeding  weeks,  between  the  insertions  of 
the  advertisement  in  the  newspapers.  '-A  week" 
is  a  definite  period  of  time,  commencing  on  Sun- 
day and  ending  on  Saturday.  The  notice  was 
published  IMonday,  January  6th,  and  was  omitted 
until  Saturday,  January  18th,  leaving  an  interval 
of  eleven  days.  Still,  the  publication  on  Satur- 
day was  within  the  week  preceding  the  notice 
of  the  6th ;  and  this  was  sufficient.  It  would  be 
a  most  rigid  construction  of  the  act  of  congress, 
justified  neither  by  its  spirit  nor  its  language,  to 
say  that  this  notice  must  be  published  on  any- 
particular  day  of  a  week.  If  published  once  a 
week  for  three  months,  the  law  is  complied  with, 
and  its  object  effectuated.     Ibid. 

9.  No  doubt  can  exist  that  a  part  of  a  lot  may 
be  sold  for  taxes,  where  they  have  accrued  on 
such  part.     Ibid. 

10.  The  lot  on  which  the  taxes  were  assessed, 
belonged  to  two  persons  as  tenants  in  common. 
The  assessment  was  made  by  a  valuation  of 
each  half  of  the  lot.  To  make  a  sale  of  the  in- 
terest of  one  tenant  in  common  for  unpaid  taxes 
valid,  it  need  not  extend  to  the  interest  of  both 
clainiants :  one  having  paid  his  tax,  the  interest  of 
the  other  may  well  be  sold  for  the  balance.   Ibid. 

11.  The  advertisement  purported  to  sell  '-'haif 
of  lot  No.  4,  in  square  No.  491;"  and  the  other 
half  was  advertised  in  the  same  manner,  as  be- 
longing to  the  other  tenant  in  common.  This  was 
not  a  sufficient  advertisement ;  and  a  sale  made 
under  the  same  was  void.  It  is  not  sufficient  that 
ill  an  advertisement  of  land  for  sale  for  unpaid 
taxes,  such  a  description  is  given  as  would  ena- 
ble the  person  desirous  of  purchasing  to  ascer- 
tain the  situation  of  the  property  by  inquiry; 
nor,  if  the  purchaser  at  the  sale  had  been  in- 
formed of  every  fact  necessary  to  enable  him  to 
fix  a  value  upon  the  property,  would  the  sale  be 
valid,  unless  the  same  information  had  been 
communicated  to  the  public  in  the  notice.    Ibid. 

12.  The  tenth  section  of  the  act  of  congress 
provides  that  real  property  in  Washington,  on 
which  two  or  more  years'  taxes  shall  be  due  and 
unpaid,  may  be  sold,  &c.  In  this  section  a  dis- 
tinction is  made  between  a  general  and  a  spe- 
cial tax.  Property  may  be  sold  to  pay  the  former  ^ 
as  soon  as  two  years'  tax  shall  be  due  ;  but  to  pay 
the  latter,  property  cannot  be  sold  until  the  ex- 
piration of  two  years  after  the  second  year's  tax 
becomes  due.  The  taxes  for  which  the  pro- 
perty in  controversy  was  sold,  became  due,  by 
the  ordinance  of  the  corporation,  on  the  1st  day 
of  January,  1821  and  1822.  The  special  tax  for 
paving  was  charged  against  the  lot  in  1820,  and 
became  due  on  the  1st  of  January,  1821  ;  but 
the  ground  on  which  it  was  assessed  was  net 
liable  to  be  sold  for  the  tax  until  the  1st  of  Jan- 
uary, 1823.  The  first  notice  of  the  sale  was 
given  on  the  6th  of  December,  1822,  nearly  a 
month  before  the  lot  was  liable  to  be  sold  for  the 
special  tax  of  1820.  Held,  by  the  supreme  court, 
that  the  whole  period  should  have  elapsed, 
which  was  necessary  to  render  the  lot  liable  to 
be  sold  for  the  special  tax,  before  the  adveitise- 
ment  was  published.     Ibid. 
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CLERK  OF  THE  SUPREME  COURT  OF  THE 
UNITED  STATES. 

1.  Each  party  is  liable  to  the  clerk  of  the  su- 
preme court  for  the  fees  due  for  services  per- 
tormed  for  such  party ;  it  is  immaterial  to  the 
clerk  which  party  recovers  judgment.  Caldwell 
V.  Jackson,  7  Cranch,  276;  2  Cond.  Rep.  490. 

2.  A  charge  for  a  copy  of  the  record  is  not 
part  of  the  taxable  costs  of  suit,  to  be  recovered 
by  one  party  against  the  other;  but  the  party 
who  requests  the  copy  must  pay  the  clerk  for  it. 
Ibid. 

3.  Where  a  writ  of  error  is  dismissed  in  the 
supreme  court  for  want  of  jurisdiction,  costs  are 
not  allowed.  Inglce  v.  Coolidge,  2  Wheat.  363 ; 
4  Cond.  Rep.  155.  S.  P.,  3'flver  et  al.  v.  Wattles^ 
9  Wheat.  650;  5  Cond.  Rep.  717. 


CLERKS  OF  THE  CIRCUIT  AND  DISTRICT 
COURTS. 

1.  Money  deposited  in  bank  under  a  decree 
of  the  court,  and  subject  to  their  order,  is  "  mo- 
ney deposited  in  court,"  wilhhi  the  meaning  of 
the  act  of  March  1st,  1793,  ch.  165;  and  the 
clerk  is  entitled  to  commissions  upon  such  mo- 
ney, in  the  same  manner  as  if  it  had  actually 
been  paid  into  his  hands.  Ex  parte  Prescott,  2 
Gallis.  C.  C.  R.  146. 

2.  The  clerk  is  entitled  to  commissions  upon 
proceeds  of  prize  property,  sold  by  interlocutory 
order,  and  paid  into  court  by  the  marshal.  The 
Avery,  2  Gallis.  C.  R.  R.  308. 


torney  himself.  Therefore,  though  the  court 
should  give  leave  to  amend  the  declaration, 
when  amended,  it  should  be  considered  as  a 
new  declaration ;  and  the  defendant  should  be 
permitted  to  plead  de  novo.  Fuririss  ct  al.  v. 
Ellis  et  al,  2  Brockenb.  C.  C.  R.  14. 

3.  A  commission  was  issued  in  the  name  of 
Richard  31.  Meade ;  the  name  of  the  party  was 
Richard  IF.  Meade.  This  is  a  clerical  error,  and 
does  not  affect  the  e.xecution  of  the  commission. 
Kccne  v.  3Icadc,  3  Peters,  6. 


COD  FISHERY. 

1.  Since  the  act  of  1828,  ch.  109,  the  mackerel 
fishery  cannot  be  lawfully  carried  on,  under  a 
license  for  the  cod  fishery,  in  pursuance  of  the 
act  of  1793,  ch.  52,  sec.  32.  The  Schooner  Nymph, 
1  Sumner's  C.  C.  R.  516. 

2.  Sevible:  That  before  the  act  of  1828,  it 
could  not  be  carried  on  under  such  a  license,  un- 
less so  far  as  it  was  incident  to  the  cod  fishery ; 
as,  for  instance,  for  bait,  or  provisions  for  the 
crew.     Ibid. 

3.  The  cod  fishery  is  a  trade  within  the  true 
intent  and  meaning  of  the  32d  section  of  the  act 
of  1793,  ch.  52.  So  is  the  mackerel  fishery. 
'■'■  Trade,''  in  the  act,  is  used  as  equivalent  to  oc- 
cupation, employment,  or  business,  for  gain  or 
profit.     Ibid. 


CLERICAL  MISPRISION. 

1.  In  the  circuit  court  of  Virginia,  an  action 
of  debt  was  brought  on  a  bond,  and  the  verdict 
cf  the  jury  was  for  the  penalty  to  be  discharged 
by  the  payment  of  the  sum  e.xpressed  in  the 
condition,  with  interest  until  paid  ;  but,  by  the 
error  of  the  clerk  of  the  court,  the  verdict  was 
entered  for  the  smaller  sum  as  damages,  without 
interest;  and  the  judgment  was  entered  for  the 
penalty  to  be  discharged  by  those  damages,  with- 
out interest.  It  seems,  that  for  this  misprision 
the  judgment  might  be  reversed  by  the  circuit 
f  ourt.  by  writ  of  error,  coram  vobis.  Alston  v. 
Munford,  1  Brockenb.  C.  C.  R.  266. 

2.  The  plaintiff's  counsel  filed  a  memorandum 
with  the  clerk  of  the  court ;  and  in  filling  up  the 
writ,  the  clerk  mistook  the  name  of  one  of  the 
plaintiffs.  The  clerk  also  drew  the  declaration, 
in  wnich  the  same  mistake  occurred.  Upon  a 
motion  to  amentl  the  pleading-s,  it  was  held:  1. 
That  the  memorandum  of  counsel  was  a  docu- 
ment by  which  theerror  might  be  amended  on 
the  ground  of  clerical  misprision.  2.  That  the 
error  in  the  declaration  might  be  amended,  but 
not  on  the  ground  of  clerical  misprision.  It  is 
not  a  part  of  the  duty  of  the  clerk  of  the  court  to 
prepare  the  declaration  for  counsel.  In  such  a 
case,  the  clerk  must  be  regarded  as  the  agent 
of  the  attorno}-,  and  the  declaration  is  to  be 
ireated  as  if  it  were  drawn  and  filed  by  the  at- 


COLLATERAL  WARRANTY. 

1.  The  statutes  of  4th  and  5th  Anne,  ch.  16, 
upon  the  subject  of  collateral  warranty,  were 
adopted  by  the  state  of  Rhode  Island  in  1749, 
under  the  authority  of  the  act  of  the  legislature. 
The  report  of  the  committee  appointed  by  the 
legislature,  under  the  authority  of  that  law,  in- 
cludes that  statute.  Sisson  et  al.  v.Seabury,  1 
Sumner's  C.  C.  R.  259. 


COLLECTOR   OF    DUTIES   ON   MERCHAN- 
DISE AND  TONNAGE,  &c. 

1.  The  collector  of  the  district  of  Petersburg 
was  not,  by  the  act  of  May  10th,  1800,  ch.  208, 
restricted  to  a  commission  of  two  and  a  half  per 
cent.,  on  the  moneys  by  him  collected  and  re- 
ceived after  the  30th  of  June,  1800,  on  account 
of  bonds  previously  taken  for  duties  arising  on 
goods  imported  into  the  United  States.  United 
States  v.  Ilclh,  3  Cranch.  399;  1  Cond.  Rep.  575. 

2.  A  collector  of  the  revenue  of  the  United 
States,  after  removal  from  office,  has  no  authority 
to  collect  the  duties  outstanding  at  the  time  of 
his  removal,  and  which  had  accrued  while  he 
remained  in  ofiice;  but  this  power  and  duty  de- 
volves upon  his  successor.  Sthresldcy  tt  al.  v. 
United  States,  4  Cranch,  169;  2  Cond.  Rep.  71. 

3.  Under  the  95th  section  of  the  act  of  March 
2,  1799,  cli.  128,  the  share  in  the  forfeitures  and 
penalties  accruing  under  llie  19th  section  of  this 
act,  is  given  to  the  collector  who  made  the 
seizure,  or  who  brought  the  suit,  and  not  to  the 
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collector  who  was  in  office  at  the  time  of  the    ing,  the  fact  of  the  pending  suit  may  be  pleaded 


decree  or  judgment,  or  the  receipt  of  the  for- 
feiture on  the  seizure  of  the  goods;  the  collector 
in  office  has  acquired  an  inviolate  right  to  a  por- 
tion of  the  forfeiture,  which  is  consummated  on 
the  condemnation.  Biiel  v.  Van  Ness,  5  Wheat. 
312;  5  Cond.  Rep.  445. 

4.  If  the  collector  of  the  district  appoints  and 
commissions  an  inspector,  the  consent  and  ap- 
probation of  the  secretary  of  the  treasury,  as  re- 
quired by  the  act  of  March  2d,  1799,  sec.  21.  is 
presumed  until  the  contrary  is  shown.  United 
States  V.  Bacheldcr,  2  Gallis.  C.  C.  R.  15. 

5.  The  office  of  an  inspector  of  the  customs 
ceases  with  that  of  the  collector  who  appointed 
him;  and  an  indictment  for  resisting  such  in- 
spector, after  the  resignation  of  the  collector,  and 
before  he  is  reappointed  by  the  succeeding  col- 
lector, cannot  be  sustained.  United  States  v.  Wood, 
2Galiis.  C.  C.  R.  361. 

6.  The  act  of  congress  of  1809,  ch.  72,  author- 
ized the  collector  to  seize  for  any  violation  of  its 
provisions;  and  it  was  not  necessary  that  such 
seizure  should  be  made  by  the  collector  in  per- 
son, or  by  his  written  authority,  nor  that  a  re- 
cord should  be  made  of  such  seizure.  The 
Bolina  and  Cargo,  1  Gallis.  C.  C.  R.  75. 

7.  After  a  final  decree  of  condemnation  unap- 
pealed  from,  in  a  case  of  seizure,  by  a  collector, 
for  a  breach  of  the  revenue  laws;  the  secretary 
of  the  treasury  has  no  authority  to  remit  the 
collector's  share  of  the  forfeiture.  It  is  an  ab- 
solute right.    The  Hollen,  1  Mason's  C.  C.  R.  431. 

8.  In  an  action  against  the  collector  of  the 
cu.stoms  for  refusing^a  clearance,  upon  a  count, 
stating  that  the  plaintiff  was  the  owner  of  the 
vessel,  laden  with  a  cargo  of  a  certain  value; 
the  allegation  is  sufficient  as  to  ownership  of  the 
cargo.    Bass  et  at.  v.  Steele,  3  Wash.  C.  C.  R.  381. 

9.  The  general  nature  of  the  cargo  being  pro- 


in  abatement,  or  as  a  temporary  bar  to  the  action. 
If  after  a  condemnation,  then  the  condemnation 
may  be  pleaded  as  a  bar.  If,  after  an  acquittal, 
without  a  certificate  of  reasonable  cause,  an  ac- 
tion be  brought  against  the  collector,  he  is  with- 
out any  justification  for  the  seizure;  and  it  is 
definitively  settled  that  the  act  was  tortious. 
Ibid. 

14.  If,  in  an  action  of  trespass  for  a  seizure, 
the  collector  plead  the  fact  of  forfeiture  as  a  de- 
fence, without  averring  a  lis  pendens,  or  a  con- 
demnation, on  acquittal,  without  a  certificate  of 
reasonable  cause  of  seizure,  the  plea  is  bad  ;  for 
it  attempts  to  put  in  issue,  in  a  state  court,  the 
question  of  forfeiture.     Ihid. 

15.  By  the  act  of  congress  of  18th  February, 
1793,  ch.  8,  sec.  27,  the  officers  of  the  revenue 
are  authorized  to  make  seizures  of  any  goods, 
or  of  ships,  for  any  breach  of  the  laws  of  the 
United  States.     Ibid. 

16.  If  a  collector  justify  the  detention  of  a 
vessel,  under  the  eleventh  section  of  the  embargo 
act,  he  need  not  show  that  his  opinion  was  cor- 
rect, nor  that  he  used  reasonable  care  and  dili- 
gence in  ascertaining  the  facts  on  which  his 
opinion  was  founded.  It  is  sufficient  that  he 
honestly  entertained  the  opinion  on  which  he 
acted.  Otis  v.  Watkins,  9  Cranch,  339  :  3  Cond. 
Rep.  424. 

17.  The  remission  of  a  forfeiture  or  penalty 
by  the  secretary  of  the  treasury,  accruing  under 
the  revenue  laws,  under  the  remission  act  of 
3d  March,  1797,  ch.  361,  before  the  final  judg- 
ment, and  until  the  actual  payment  over  to  the 
collector  for  distribution  of  the  money  arising 
from  such  forfeiture,  extends  to  the  shares  of  the 
forfeiture  or  penalty  to  which  the  officers  of  the 
customs  are  entitled,  as  well  as  to  the  interests, 
of  the  United  States.     The  U.  S.  v.  Morris,  10 


visions,  the  blockade  of  the  river  Delaware  by  Wheat.  246;  6  Cond.  Rep.  90. 
the  enemy,  and  a  license  to  the  plaintiff's,  being  18.  The  ship  Good  Friends,  and  her  cargo  of 
neutrals  in  the  war,  from  the  blockading  squad-  British  merchandise,  owned  by  Stephen  Girard, 
ron.  will  not  authorize  the  collector  to  refuse  a  |  a  citizen  of  the  United  States,  was  seized  by  the 


clec4rance,  there  being  no  law  to  authorize  such 
refusal.     Ibid. 

10.  If  the  owner  contemplated  an  illicit  inter- 
course with  the  enemy,  such  as  to  supply  him 
with  provisions,  the  clearance  of  the  vessel 
might  be  withheld  by  the  collector.     Ibid. 

11.  The  collector  must  show  probable  cause 
for  his  suspicions;  and  if  the  party,  having  it  in 
his  power  to  remove  the  suspicions  by  evidence, 
fails  to  do  so,  he  is  not  entitled  to  damages  for 
the  refusal  of  the  clearance  by  the  collector. 
Ibid. 

12.  Where  a  seizure  is  made  for  a  supposed 
forfeiture,  by  a  collector,  under  a  law  of  the 
United  Slates,  no  action  lies  in  any  common  law 
tribunal,  until  a  final  decree  is  pronounced  upon 
the  proceedings  to  enforce  such  forfeiture:  for 
it  depends  on  the  final  decree  of  the  court  pro- 
ceeding in  rem,  whether  such  seizure  is  to  be 
deemed  rightful,  or  tortious;  and  if  the  action  is 
brought  before  such  decree,  it  is  brought  too  soon. 
Gclston  V.  Hoijt,  3  Wheat.  246  ;  4  Cond.  Rep.  244. 

13.  If  a  suit  be  brought  ag-ainst  the  collector 
for  a  supposed  trespass,  while  the  suit  is  pend- 


collector  of  the  Delaware  district,  on  the  19th  of 
April,  1812,  for  a  violation  of  the  non-intercourse 
laws  of  the  United  States,  then  in  force.  The 
ship  and  cargo  were  condemned  as' forfeited,  in 
the  district  and  circuit  court  of  the  Delaware 
district.  On  the  29th  July,  1813,  congress  passed 
an  "act  for  the  relief  of  the  owners  of  the  Good 
Friends,  &c.,"  and  a  remission  of  the  forfeiture 
was  granted  by  the  secretary  of  the  treasury, 
under  the  authority  of  that  act,  with  the  excep- 
tion of  a  sum  equal  to  the  double  duties  imposed 
by  an  act  of  congress  passed  on  the  1st  of  July, 
1812.  The  collector  was  entitled  to  one  moiety 
of  the  whole  amount  reserved  by  the  secretary 
of  the  treasury,  as  the  condition  of  the  remis- 
sion.    M'Lane  v.  U.  S.,  6  Peters,  404. 

19.  Where  a  sentence  of  condemnation  has 
been  finally  pronounced  in  a  case  of  seizure,  the 
supreme  court,  as  an  incident  to  the  possession 
of  the  principal  cause,  has  a  right  to  proceed  to 
decree  a  distribution  of  the  proceeds,  accordiiig 
to  the  terms  prescribed  by  law.  And  it  is  a  fa- 
miliar practice  to  institute  proceedings  for  the 
purpose  of  such  distribution,  whenever  a  doubt 
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occurs  as  to  the  rights  of  the  parties,  who  are 
entitled  to  share  in  the  distribution.     Ibid. 

20.  The  duty  of  the  collector  in  superintend- 
ing the  collection  of  the  revenue,  and  of  making 
seizures  for  supposed  violations  of  law,  is  oner- 
ous and  full  of  perplexity.  If  he  seizes  any 
goods,  it  is  at  his  own  peril ;  and  he  is  condem- 
nable  in  damages  and  costs,  if  it  should  turn  out 
upon  the  final  adjudication,  that  there  was  no 
probable  cause  for  the  seizure.  As  a  just  reward 
tor  his  diligence,  and  a  compensation  for  his 
risks;  at  once  to  stimulate  his  vigilance  and  se- 
cure his  activity;  the  laws  of  the  United  States 
have  awarded  to  him  a  large  share  of  the  pro- 
ceeds of  the  forfeiture.  But  his  right  by  the 
seizure  is  but  inchoate;  and  although  the  forfeit- 
ure may  have  been  justly  incurred,  yet  the 
government  has  reserved  to  itself  the  right  to 
release  it,  either  in  whole  or  in  part,  until  the 
proceeds  have  been  actually  received  for  distri- 
bution; and  in  that  event,  and  to  that  extent,  it 
displaces  the  right  of  the  collector.  Such  was 
the  decision  of  the  court  in  the  case  of  the  United 
States  V.  Morris,  10  Wheat.  246;  6  Cond.  Rep. 
90.     Ibid. 

21.  But  whatever  is  reserved  to  the  govern- 
ment out  of  the  forfeiture,  is  reserved  as  well 
for  the  seizing  officer  as  for  itself;  and  is  distri- 
butable accordingly.  The  government  has  no 
authority,  under  its  existing  laws,  to  release  the 
collector's  share,  as  such ;  and  yet  to  retain  to 
itself  the  other  part  of  the  forfeiture.     Ibid. 

22.  Where  a  ministerial  officer  acts  in  good 
faith,  he  is  not  liable  to  exemplary  damages  for 
an  injury  done :  but  he  can  claim  no  further  ex- 
emption, where  his  acts  are  clearly  against  law. 
Tracy  el  at.  v.  Sicartivout,  10  Peters,  80. 

23.  The  collector  has  a  right  to  hold  possession 
of  imported  goods,  until  the  duties  are  paid,  or 
.secured  to  be  paid,  as  the  law  requires.  But  if 
he  shall  retain  possession  of  them,  and  refuse 
their  delivery  after  the  duties  are  paid,  or  bond 
given,  or  tendered,  for  the  proper  rate  of  duties, 
he  is  liable  to  the  owner  of  the  goods  for  the 
damages  which  may  be  sustained  by  this  refusal. 
Ibid. 

24.  Acollectorof  the  revenue  is  not  personally 
liable  in  an  action  to  recover  back  an  excess  of 
duties  ]iaid  as  collector,  and  by  him,  in  the  regu- 
lar or  ordinary  course  of  his  duty,  paid  into  the 
freasury  of  the  United  States:  he,' the  collector, 
acting  in  good  faith,  and  under  instructions  from 
the  treasury  department;  and  no  protest  being 
made  at  the  time  of  payment,  or  notice  not  to 
pay  the  money  over,  or  intention  to  sue  to  reco- 
ver bn«.-k  the  amount  given  him.  Elliot  v.  Su-art- 
v:out,  10  Peter.^,  137. 

25.  In  case  of  a  voluntary  payment  of  duties, 
by  mere  mistake  of  law,  no  action  will  lie  to 
recover  back  the  money.  The  construction  of 
the  law  is  open  to  both  parties,  and  each  is  pre- 
sumed to  know  it.     Ibid. 

26.  Any  instruction  of  the  treasury  depart- 
ment to  a  collector,  cannot  change  the  law,  or 
affect  the  rights  of  a  party  injureil  by  them.  lie 
was  not  bound  to  fake  and  adopt  that  construc- 
tion.    He  was  at  liberty  to  judge  for  himself, 


and  act  accordingly.  The  instructions  from  the 
treasury  seem  to  have  been  thrown  into  the 
question  in  the  case,  for  the  purpose  of  showin" 
beyond  all  doubt  that  the  collector  acted  in  good 
faith.  To  make  the  collector  answerable,  after 
he  had  paid  over  the  mone}',  w-ithout  any  inti- 
mation having  been  given  that  the  duty  was  not 
legally  charged,  cannot  be  sustained  upon  any 
sound  principle  of  policy  or  of  law.  There  can 
be  no  hardship  in  requiring  the  party  to  give 
notice  to  the  collector,  that  he  considers  the  duty 
claimed  illegal,  to  put  him  on  his  guard,  by  re- 
quiring him  not  to  pay  over  the  money.  The 
collector  would  then  be  placed  in  a  situation  to 
claim  an  indemnity  from  the  government.  But 
if  the  party  is  entirely  silent,  and  gives  no  inti- 
mation of  an  intention  to  seek  a  repayment  of 
the  money,  there  can  be  no  ground  upon  which 
the  collector  can  retain  the  monej',  or  call  upon 
the  government  to  indemnify  him  against  a  suit. 
It  is  no  sufficient  answer  to  this  that  the  party 
cannot  sue  the  United  States.  It  is  the  case  of 
a  voluntary  payment  under  a  mistake  of  law, 
and  the  money  paid  over  into  the  treasury;  and 
if  any  redress  is  to  be  had,  it  must  be  by  appli- 
cation to  the  favour  of  the  government,  and  not 
on  the  ground  of  a  legal  right.     Ibid. 

27.  The  collector  is  personally  liable  in  an 
action  to  recover  back  an  excess  of  duties  paid 
to  him  as  collector,  and  by  him  paid  over  in  the 
regular  and  ordinary  course  of  his  duty  into  the 
treasury  of  the  United  States;  he^  the  collector, 
acting  in  good  faith,  and  under  instructions  from 
the  treasury  department :  a  notice  having  been 
given  him  at  the  time  of  payment,  that  the  du- 
ties were  charged  too  high,  and  that  the  party 
paying,  so  paid  to  get  possession  of  his  goods, 
and  intended  to  sue  to  recover  back  the  amount 
erroneously  paid,  and  gave  notice  not  to  pay  over 
the  amount  into  the  treasury.     Ibid. 

28.  To  justify  a  seizure  there  must  be  pro- 
bable cause;  and  if  the  officer  of  the  customs 
seize  without  such  cause,  no  indictment  will  lie 
for  resisting  him,  for  he  is  not  in  the  execution 
of  his  office.  The  United  States  v.  Gay,  2  Gallis. 
C.  C.  R.  359. 

29.  If  an  officer  of  the  customs  seize  goods 
without  probable  cause,  he  is  answerable  for  all 
losses  and  injuries,  however  occasioned.  If  with 
probable  cause,  he  is  lesponsible  only  for  losses 
and  injuries  occasioned  by  ordinary  neglect. 
Ihtrkc  V.  Trcvitt,  1  INIason's  C.  C.  R.  96. 

30.  The  collector  has  no  authority  to  receive 
a  bond  of  any  person  as  security  for  the  pay- 
ment of  duties  on  merchandise  imported,  ex- 
cept for  the  importer.  The  United  States  v.  Ly- 
man, 1  Mason's  C.  C.  R.  482. 

31.  Where  a  collector's  term  of  office  expires 
untier  the  act  of  congress  of  1820,  he  is  enti- 
tled to  one-half  of  the  commissions,  upon  bonds 
taken  by  him  and  then  outstamling,  and  collected 
by  his  successor,  as  being  a  case  within  the 
equity  of  the  act  of  1799,  ch.  129.  Bates  v. 
Dniry,  4  Mason's  C.  C.  R.  118. 

32.  The  secretary  of  the  treasury  has  power, 
under  the  act  for  the  mitigation  and  remission 

\  of  forfeitures,  to  remit,  as  well  the  moiety  or 
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share  allowed  to  individuals,  as  the  part  belong- 
ing to  the  United  States.  The  United  States  v. 
Thomas  Morris,  Paine's  C.  C.  R.  209. 

33.  A  collector  of  internal  revenue,  who  is  the 
successor  in  office  to  one  who  had  taken  bonds 
for  duties  payable  to  the  United  States,  is  not 
liable  for  the  amount  of  those  bonds,  but  is  only 
liable  for  the  ordinary  care  of  collecting  the 
same,  and  for  urging  on  the  attorney  to  whom 
the  bonds  had  been  delivered  for  suit.  United 
States  V.  Snyder,  4  Wash.  C.  C.  R.  559. 

34.  The  secretary  of  the  treasury  may  remit 
not  only  the  interest  of  the  United  States,  but  of 
individuals,  in  penalties  and  forfeitures  in  cer- 
tain cases,  after  suit  brought  and  before  judg- 
ment. The  United  States  v.  Lancaster,  4  Wash. 
C.  C.  R.  64. 

35.  In  a  suit  against  a  surety  of  a  collector  of 
internal  revenue,  upon  a  joint  and  several  bond, 
with  condition  that  the  collector  has  truly  and 
faithfully  discharged  his  duties,  and  also  with 
condition  that  he  will  truly  and  faithfully  dis- 
charge them,  a  recovery  may  be  had  of  the 
surety,  for  a  breach  of  the  latter  condition  by 
the  collector.  The  United  States  v.  Brown,  Gil- 
pin's D.  C.  R.  179. 

36.  A  collector  of  the  customs  is  not  at  liberty 
to  receive  any  thing  but  money  of  the  United 
States,  or  foreign  gold  or  silver  coin,  made  cur- 
rent by  law,  in  payment  for  duties.  If  he  re- 
ceives a  check  on  a  bank  in  payment,  it  is  at  his 
own  peril,  and  if  the  check  is  not  paid,  the  bond 
is  not  discharged ;  a  fortiori,  it  is  not  discharged 
by  the  receipt  of  a  memorandum  check.  John- 
son in  Error  v.  The  United  States,  5  Mason's  C. 
C.  R.  425. 

37.  The  receipt  of  the  collector  acknowledging 
payment  is  prima  facie  evidence,  but  it  is  not 
conclusive  of  the  fact  of  payment.     Ibid. 

38.  A  collector,  like  other  public  officers,  can- 
not bind  the  United  States  by  any  acts  beyond 
or  contrary  to  the  authority  given  to  him  bylaw. 
Ibid. 

39.  Query,  Whether  a  collector  is  not  to  all 
intents  functus  officio,  as  soon  as  a  removal  takes 
place  by  the  appointment  of  another  person  in 
his  stead  ?     Ibid. 

40.  The  act  of  congress  of  1822,  ch.  107, 
provides,  that  whenever  the  emoluments  of  cer- 
tain collectors  of  the  customs  "shall  exceed 
three  thousand  dollars  in  any  one  year,"  &c., 
the  excess  shall,  in  every  such  case,  be  paid  into 
the  treasury  of  the  United  States.  The  defend- 
ant was  collector  of  the  port  of  Gloucester,  and 
was  removed  from  office  July  29lh.  1829.  From 
January  1st.  of  the  same  year,  to  the  day  of  his 
removal,  he  had  received  for  salary,  fees,  and 
commissions,  three  thou.sand  four  hundred  and 
fifty-seven  dollars  and  eighty-three  cents ;  the 
excess  of  this  over  three  thousand  dollars,  after 
deducting  certain  legal  expenses,  he  paid  into 
the  treasury  of  the  United  States.  Held,  that 
all  the  fees  and  commissions  received  by  the 
collector,  are  to  be  deemed  to  be  received  for 
his  own  use,  until  they  exceed  the  maximum 
amount  of  three  thousand  dollars :  that  the  de- 
fendant was  therefore  absolutely  entitled,  in  his 
own  right,  to  the  fees  and  emoluments  of  office, 


not  exceeding  three  thousand  dollars,  received 
during  the  seven  months  preceding  his  removal; 
although  he  did  not  continue  in  office  a  whole 
year  from  January  1st,  and  that  the  year  of  his 
successor  in  office  commenced  on  the  day  of  his 
appointment,  and  ended  with  the  same  day  of 
the  succeeding  year.  United  States  v.  Pearce,  2 
Sumner's  C.  C.  R.  575. 

41.  Virginia. — The  act  of  congress,  respecting 
delinquent  collectors  and  their  sureties,  created 
a  lien  on  the  land  of  the  parties  to  the  official 
bond;  but  the  lien  cannot  be  enforced  until 
after  all  the  personal  estate  is  exhausted :  and 
on  a  joint  judgment  obtained  against  all  the  par- 
ties to  the  bond,  the  personal  estate  of  all  liable 
to  execution  must  be  exhausted  before  the  land 
of  any  one  of  them  can  be  reached  ;  in  other 
words,  the  land  of  one  surety  cannot  be  sub- 
jected to  the  payment  of  any  part  of  the  judg- 
ment when  there  is  personal  estate  in  the  hands 
of  another  surety,  who  has  paid  his  aliquot  por- 
tion of  the  debt.  The  United  States  v.  Graves  et 
al,  2  Brockenb.  C.  C.  R.  379. 

42.  The  process  act  of  the  United  States  gives 
the  same  remedy  to  the  United  States  against 
the  lands  of  delinquent  collectors,  that  the  statute 
of  Virginia  gives  against  the  lands  of  those 
against  whom  the  state  has  obtained  judt^ment. 
Ibid. 

43.  The  plaintiff,  as  the  importer  of  certain 
merchandise  from  England,  entered  the  same  at 
the  custom-house  in  New- York,  on  the  29lh  of 
March,  1837,  as  cases  containing  cotton  gloves. 
He  gave  a  bond  for  the  duties,  payable  on  the 
27ih  of  June,  1838.  In  1838,  it  was  discovered 
that  one  of  the  cases.  No.  45,  contained  silk 
hose,  and  not  cotton  gloves.  The  plaintiff  paid 
the  bond  to  the  collector,  under  protest ;  having 
claimed  from  the  comptroller  of  the  treasury  to  be 
released  from  the  payment  of  the  duties  on  case 
No.  45,  alleging  that,  as  silk  hose,  they  were  not 
liable  to  duty  under  the  act  of  congress  of  14th 
July,  1832.  The  plaintiff  instituted  a  suit  against 
the  collector,  to  recover  back  the  duties  so  paid 
to  him.  Held,  that  the  suit  could  not  be  sus- 
tained, after  so  long  a  time  from  the  entry  of  the 
merchandise.  Held,  that  silk  hose,  and  nil  ma- 
nufactures of  silk,  of  which  silk  is  the  compo- 
nent material  of  chief  value,  coming  from  this 
side  of  the  Cape  of  Good  Hope,  except  sewing 
silk,  are  free  of  duty.  Bend  v.  Hoyt,  13  Peters, 
263. 

44.  Even  courts  of  equity  will  not  interfere  to 
assist  a  party  to  obtain  redress  for  an  injury 
which  he  might,  by  ordinary  diligence,  have 
avoided.  And,  a,  fortiori,  a  court  of  law  ought 
not,  where  the  other  party  has,  by  his  very  acts 
and  omissions,  lost  his  own  proper  rights  and 
advantages.     Ibid. 

45.  A  collector  is  generally  liable  in  an  action 
to  recover  back  an  excess  of  duties  paid  to  him 
as  collector,  when  the  duties  have  been  illegally 
demanded,  and  a  protest  of  the  illegality  has 
been  made  at  the  time  of  payment,  or  notice 
given  that  the  party  means  to  contest  the  claim. 
Nor  is  there  any  doubt  that  a  like  action-  gene- 
rally lies,  where  the  excess  of  duties  has  been 
paid  under  a  mistake  of  fact,  and  notice  thereof 
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has  been  given  to  the  collector  before  he  has 
paid  over  the  money  to  the  government.  Ibid. 
46  By  the  sixty-ninth  section  of  the  collection 
act  of  1799,  ch.  128,  the  goods  or  merchandise 
seized  untler  that  act  are  to  be  put  mto  and  re- 
main in  the  custody  of  the  collector,  or  such 
other  persons  as  he  may  appoint  for  that  purpose, 
no  longer  than  until  the  proper  proceedings  are 
instituted,  under  the  eighty-ninth  section  of  the 
same  act,  to  ascertain  whether  they  are  forfeited 
or  not ;  and  as  soon  as  the  marshal  seizes  the 
goods,  under  the  proper  process  of  the  court,  the 
marshal  is  entitled  to  the  sole  and  exclusive  cus- 
tody thereof,  subject  to  the  future  orders  of  the 
court.  Ex  parte  Jesse  Hoyt,  Collector  of  the  Port 
of  New  York,  13  Peters,  279. 

47.  The  collector  is  responsible  for  all  moneys 
received  by  him  and  not  accounted  for,  without 
reference  to  the  official  terms  he  may  have 
served,  or  to  any  bonds  he  may  have  executed. 
But  this  is  not  the  case  with  his  sureties.  They 
are  responsible  only  for  the  faithful  performance 
of  his  duties  for  the  term  of  his  appointment. 
The  condition  of  the  bond  is,  that  he  hath  per- 
formed his  duties  faithfully,  and  that  he  shall 
continue  to  perform  them.  But  this  condition 
does  not  extend  to  his  delinquencies  under  any 
other  appointment.  The  United  States  v.  Eck- 
ford's  Executors,  17  Peters,  251. 

48.  The  bond  on  which  suit  was  brought  is 
dated  22d  June,  1830,  and  relates  to  the  29th  of 
March  preceding,  at  which  time  the  term  of  the 
collector  commenced ;  and  its  obligation  extends 
to  the  29'Lh  of  March,  1834.  That  the  sureties 
are  not  bound  beyond  that  period,  is  too  clear 
for  controversy.  As  it  regards  their  liability,  it 
is  the  same  as  if  Swartwout  had  served  only  the 
term  covered  by  their  bond.  For  the  faithful 
performance  of  his  duties  under  the  executive 
appointment  which  preceded  that  term,  he  gave 
bond  and  security,  and  also  under  the  appoint- 
ment for  the  four 'years  which  he  served  from 
the  29th  of  March,  1834.  So  far  as  the  sureties 
are  concerned,  these  terms  are  as  separate  and 
distinct  as  if  a  different  individual  had  filled 
each  of  them.     Ibid. 

49.  At  the  commencement  of  each  term,  an 
amount  is  charged  against  the  collector,  but  it 
may  be  composed  of  bonds  in  suit,  not  due,  and 
deposited  specially.  The  balance  charged,  there- 
fore, at  the  commencement  of  any  quarter  or 
terrti,  does  not  show  that  the  collector  is  in  de- 
fault. He  may  indeed  stand  charged  with' 
money  actually  paid  into  the  treasury  by  him, 
but  for  which  he  has  received  no  credit,  or  what 
is  called  a  "covering  warrant"  has  not  been  is- 
sued. U«Ttil  this  has  been  done,  the  credit  can- 
not, by  the  usages  of  the  department,  be  given. 
Ibid. 

50.  The  retrospective  obligation  of  a  bond 
with  surety  given  by  a  collector,  is  as  much 
limited  by  the  term  of  the  new  appointment  as 
the  prospective.  The  obligation  is  hmiled  to  the 
term  of  office  fixed  by  law.     Ibid. 

51.  The  treasury  officers  are  the  agents  of  the 
law.  It  regulates  their  duties,  as  it  does  the 
duties  and  "the  rights  of  the  collector  and  his 
sureties.     The  officers  of  the  treasury  cannot, 


by  any  exercise  of  their  discretion,  enlarge  or 
restrict  the  obligation  of  the  collector's  bond. 
IMuch  less  can  they,  by  the  mere  fact  of  keeping 
an  account  current,  in  which  debts  and  credits 
are  entered,  and  without  any  express  appropria- 
tion of  payments,  affect  the  rights  of  the  sure- 
ties. The  collector  is  a  mere  agent  or  trustee 
of  the  government.  He  holds  the  money  he  re- 
ceives in  trust,  and  is  bound  to  pay  it  over  to  the 
government  as  the  law  requires;  and  in  the 
faithful  performance  of  this  trust  the  sureties 
have  a  direct  interest,  and  their  rights  cannot  be 
disregarded.  ,  Ibid. 

52.  The  treasury  officers  cannot  say  that  the 
funds  currently  received  and  paid  over  shall  be 
appropriated  in  the  discharge  of  a  defalcation 
which  occurred  long  before  the  sureties  were 
bound  for  the  collector.  If  the  collector  be  in 
default  for  a  preceding  term,  it  is  the  duty  of  the 
treasury  department  to  require  payment  from 
him  and  his  sureties  for  that  term.  To  pay  such 
defalcation  out  of  accruing  receipts  during  a 
subsequent  term,  even  with  the  assent  of  the 
collector,  would  be  a  fraud  upon  the  sureties  for 
such  term.     Ibid. 

53.  The  government  must  show  the  amount 
of  the  defalcation  of  the  collector  during  the 
term  for  which  the  defendants  were  sureties,  to 
charge  them  _;  and  this  is  not  done  on  the  face  of 
a  general  transcript  of  the  accounts  of  a  collector 
during  more  than  one  term.  It  is  therefore  ne- 
cessary to  have  a  restatement  of  the  account  for 
the  purpose.     Ibid. 

54.  The  amount  charged  to  the  collector  at 
the  commencement  of  the  term  is  only  prima 
facie  evidence  against  the  sureiies.  If  these 
can  show,  by  circumstances  or  otherwise,  that 
the  balance  charged  in  whole  or  in  part  by  the 
collector  has  beeti  misapplied  by  the  collector 
prior  to  the  new  appointment,  they  are  not  liable 
for  the  sum  so  misapplied.     Ibid. 

55.  In  answer  to  the  question,  '-whether  the 
payments  made  by  the  collector  subsequently  to 
the  28th  of  March,  1834,  should  be  appropriated 
in  discharge  of  his  indebtment  on  that  day,"  the 
court  say :  That  so  far  as  such  payments  were 
made  of  moneys  accruing  and  received  in  the 
subsequent  term,  they  should  not  be  so  applied. 
But  so  far  as  the  payments  were  made  in  the 
subsequent  term  of  moneys  received  on  duty- 
bonds  or  otherwise,  which  remained  charged  to 
the  collector  as  of  the  preceding  special  term, 
such  payments  should  be  appropriated  to  the 
discharge  of  the  indebtment  of  the  collector  for 
that  term.     Ibid. 

56.  Where  the  collector  of  Ipswich  claimed 
a  commission  on  drafts  drawn  by  him  on  the 
collector  at  Boston,  in  payment  of  bounties  due 
to  fishermen,  under  the  act  of  1813,  ch.  34;  it 
was  held,  that  there  being  no  provision  by  which 
a  commission  is  allowed  thereon,  the  collector 
could  not  charge  a  commission.  Andrews  v. 
United  States,  2  Story's  C.  C.  R.  202. 

57.  The  collector  of  any  port,  being  authorized 
by  the  act  of  1817,  ch.  282,  sec.  7,  to  appoint  a 
deputy,  with  the  approbation  of  the  secretary 
of  the  treasury;  it  seems,  that  a  deputy,  so  ap- 
pointedj  should  receive  a  reasonable  compensa- 
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tion  for  his  services,  although  no  compensation 
therefor  be  fixed.     Ibid. 

58.  All  expenditures  made  by  a  collector,  for 
office-rent,  clerk-hire,  fuel,  and  stationary,  are  to 
be  deemed  incidents  to  his  otiice,  and  should  be 
allowed  as  proper  charges  against  the  United 
States;  and  if  he  do  not  keep  and  transmit 
yearly  accounts  thereof,  according  to  the  requi- 
sitions of  the  act  of  1799,  ch.  129,  sec.  2,  he 
does  not  forfeit  his  right  to  be  reimbursed  for 
such  expenditures,  but  only  subjects  himself  to 
the  payment  of  the  penalty.     Ibid. 

59.  By  the  act  of  May  7,  1822,  ch.  107,  sec. 
9,  providing  for  the  salaries  of  collectors  and 
naval  officers,  the  necessary  expenses  of  the 
office  are  a  primary  charge  upon  the  gross  re- 
ceipts or  fund,  and  the  officer  is  entitled  to  the 
remainder  only,  after  such  deduction  ;  but  he  is 
not  entitled  thereby  to  receive  three  thousand 
dollars,  and  to  charge  any  deficiency  below  that 
sum  in  the  receipts  to  the  government.  Went- 
worlh  V.  United  Slates,  2  Story's  C.  C.  R.  452. 


COLLISION. 

1.  A  collision  between  two  ships  on  the  high 
seas,  whether  it  result  from  accident  or  negli- 
gence, is.  in  all  cases,  to  be  deemed  a  peril  of 
the  seas,  within  the  meaning  of  a  policy  of  in- 
surance. Hale  V.  Washinston  Ins.  Co.,  2  Story's 
C.  C.  R.  176. 

2.  It  seems,  that  by  the  French  law,  the  un- 
derwriter is  not  liable  for  those  losses  by  colli- 
sion which  are  solely  occasioned  by  the  fault  of 
the  assured  or  his  agents.     Ibid. 

3.  Where  a  loss  by  collision  arises  from  the 
negligence  of  the  master  and  crew,  the  master 
is  personally  responsible;  but  the  ship  also  is 
primarily,  although  not  exclusively,  hable  for 
compensation.     Ibid. 

4.  All  expenses,  resulting  as  a  direct  and  im- 
mediate consequence  of  a  peril  insured  against, 
are  covered  by  the  policy.     Ibid. 

5.  Where  the  ship  Columbia,  through  the  ne- 
gligence or  fault  of  her  mate  and  crew,  came 
into  collision  with  the  barque  Ritchie,  by  which 
both  vessels  sustained  damage;  and  the  master 
of  the  Columbia,  in  behalf  of  his  owners,  paid 
to  the  owners  of  the  Ritchie  a  certain  sum,  by 
way  of  compromise  for  the  damage  sustained 
by  "the  latter  vessel ;  it  was  held,  that  the  under- 
writers on  the  Columbia  were  liable  for  the  sum 
so  paid,  as  well  for  the  damage,  as  for  the  re- 
pairs and  losses  by  the  collision  to  the  Columbia. 
Ibid. 


and  the  vessel  was  actually  unseaworthy.     The 
United  States  v.Ashton,  2  Sumner's  C.  C.  R.  13. 

2.  It  is  also  so,  if  they  acted  bona  fide  and 
upon  reasonable  grounds,  and  apparent  unsea- 
worthiness; and  it  is  doubtful  whether  the  ves- 
sel be  unseaworthy  or  not.  But  if,  in  such  a 
case,  the  vessel  be  clearly  unseaworthy,  it  is  no 
defence.     Ibid. 

3.  To  sustain  an  indictment  for  an  endeavour 
to  commit  a  revolt,  under  the  crimes  act  of  1835, 
ch.  40,  section  2,  a  confederacy  or  combination 
must  be  shown  between  two  or  more  of  the  sea- 
men, not  to  do  further  duty  on  board  the  ship, 
and  to  resist  the  lawful  commands  of  the  officers. 
The  United  States  v.  Cassedy,  2  Sumner's  C.  C.  R. 
582. 

4.  Semble:  An  action  on  the  case,  in  the  na- 
ture of  an  action  for  a  conspiracy,  may  be  main- 
tained, as  in  a  case  of  common  tort,  against  all 
or  any  one  or  more  of  the  tort  feasors.  Smith  v. 
Rives,  2  Sumner's  C.  C.  R.  339. 


CO:yiBINATION. 

1.  On  an  indictment  for  an  endeavour  to  com- 
mit a  revolt,  under  the  twelfth  section  of  the 
crimes  act  of  1790,  ch.  36,  it  is  a  sufficient  de- 
fence of  the  parties  accused,  that  the  combina- 
tion charged  as  an  endeavour,  was  to  compel  the 
master  to  return  into  port  for  the  unseaworthiness 
of  the  vessel ;  if  the  defendants  asked  bona  fide. 

Vol.  I.  — 31        . 


COMMERCE. 

Constitutional  Regulations  of  Commerce. 

1.  The  laws  of  New  York,  granting  to  Robert 
R.  Livingston  and  Robert  Fulton,  the  exclusive 
right  of  navigating  the  waters  of  that  state  with 
steamboats,  are  in  collision  with  the  acts  of  con- 
gress regulating  the  coasting  trade,  which,  being 
made  in  pursuance  of  the  constitution,  are  su- 
preme;  and  the  state  laws  must  yield  to  that 
suprerriacy,  even  though  enacted  in  pursuance 
of  powers  acknowledged  to  remain  in  the  states. 
Gibbons  v.  Ogden,  9  Wheat.  1  ;  5  Cond.  Rep.  562. 

2.  The  power  of  regulating  commerce  extends 
to  the  regulation  of  navigation.     Ibid. 

3.  The  power  to  regulate  commerce  extends 
to  every  species  of  commercial  intercourse  be- 
tween the  United  States  and  foreign  nations,  and 
among  the  several  states.  It  does  not  stop  at 
the  external  boundary  of  a  state  ;  hut  it  does  not 
extend  to  a  commerce  which  is  completely  in- 
ternal.    Ibid. 

4.  The  power  to  regulate  comiinerce  is  gene- 
ral, and  has  no  limitations  but  such  as  are  pre- 
scribed in  the  constitution  itself.  This  power, 
sc  far  as  it  extends,  is  exclusively  vested  in  con- 
gress, and  no  part  of  it  can  be  exercised  by  a 
state.     Ibid. 

5.  A  license  of  a  coasting  vessel  under  the 
acts  of  congress  for  regulating  the  coasting  trade, 
gives  a  permission  to  carry  on  that  trade.     Ibid. 

6.  The  license  is  not  merely  intended  to  con- 
fer the  national  character.     Ibid. 

7.  State  inspection  laws,  health  laws,  and  laws 
for  regulating-  the  internal  commerce  of  a  state, 
and  those  w-hich  respect  turnpike  roads,  ferries, 
&c.,  are  not  within  the  power  granted  to  con- 
gress.    Ibid.  , 

8.  The  power  of  regulating  commerce  extends 

to  navigation  carried^ on  by  vessels  exclusively 
employed  in  transporting  passengers.     Jbid- 

9.  the  power  of  regulating  commerce  extends 
to  vessels  oropelled  by  steam  or  fire,  as  well  as 
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to  those  navigated  by  the  instrumentality  of  wind 
and  sails.     Ibid.  .  . 

10.  An  act  of  a  state  legislature,  requning  all 
importers  of  foreign  goods,  by  the  bale  or  pack- 
age, &c.,  and  other  persons  selling  the  same,  by 
wholesale,  bale  or  package,  &c.,  to  take  out  a 
license,  for  which  they  shall  pay  fifty  dollars, 
and  in  case  of  neglect  or  refusal  to  take  out  such 
license,  subjecting  them  to  certain  forfeitures 
and  penalties,  is  repugnant  to  that  provision  of 
the  constitution  of  tho'United  States,  which  de- 
clares that  "  no  states  shall,  without  the  consent 
of  congress,  lay  any  impost  or  duty,  on  imports 
or  exports,  except  what  may  be  absolutely  ne- 
cessary for  executing  its  inspection  laws;"  and 
to  that  which  declares  that  congress  shall  have 
power  "  to  regulate  commerce  with  foreign  na- 
tions, among  the  several  slates,  and  with  the  In- 
dian tribes."  Brown  v.  The  State  of  Maryland^ 
12  Wheat.  419;  6  Cond.  Rep.  555. 

11.  The  power  to  regulate  commerce,  given 
to  congress  by  the  constitution,  is  coextensive 
with  the  subject  on  which  it  acts;  and  cannot 
be  stopped  at  the  external  boundary  of  a  state, 
but  must  enter  its  interior.  If  the  power  reaches 
the  interior  of  a  state,  and  may  be  there  ex- 
ercised, it  must  be  capable  cf  autnorizing  the 
sale  of  those  articles  it  introduces.  Commerce 
is  intercourse  ;  one  of  its  most  ordinary  ingre- 
dients is  tralTic.  It  is  inconceivable,  that  the 
power  to  authorize  this  traffic,  when  given  in  the 
most  comprehensive  terms,  with  the  intent  that 
its  efficacy  shall  be  complete,  should  cease  at 
the  point,  where  its  continuance  is  indispensable 
to  its  value.     Ihid. 

12.  To  what  purpose  should  the  power  to  al- 
low importation  be  given,  unaccompanied  with 
the  power  to  authorize  a  sale  of  the  thing  ina- 
ported  ?  Sale  is  the  object  of  importation,  and  it 
is  an  essential  ingredient,  as  indispensable  to  the 
existence  of  the  entire  thing,  as  the  importation 
itself.  It  must  be  considered  as  a  component 
part  of  the  power  to  regulate  commerce.  Con- 
gress has  not  only  a  right  to  authorize  importation, 
but  to  authorize  the  importer  to  sell.     Ihid. 

13.  In  February,  1824,  the  legislature  of  New 
York  passed  "an  act  concerning  passengers  in 
vessels  arriving  in  the  port  of  New  York."  By 
one  of  the  provisions  of  the  law,  the  master  of 
every  vessel  arriving  in  New  York  from  any 
fojeign  port,  or  from  a  port  of  any  of  the  states 
of  the  United  Stales,  other  than  New  York,  is 
required,  under  certain  penalties,  prescribed  in 
the  law,  within  twenty-four  hours  after  his  ar- 
rival, to  make  a  report  in  writing,  containing  the 
names,  acres,  and  last  legal  settlement  of  every 
person  who  shall  have  been  on  board  the  vessel 
commanded  by  him  during  the  voyage;  and  if 
any  of  the  passengers  shall  have  gone  on  board 
any  other  vessel,  or  shall,  during  the  voyage, 
have  been  landed  at  any  place  with  a  view  to 
proceed  to  New  York,  the  same  shall  be  stated 
m  the  report.  The  corporation  of  the  city  of 
New  York  instituted  an  action  of  debt,  under 
this  law,  against  the  master  of  the  ship  Emily, 
for  the  recovery  of  certain  penalties  imposed  by 
this  act;  and  the  declaration  allcgetl,  that  the 
Emily,  of  which  William  Thompson  was  the 


master,  arrived  in  New  York,  in  August.  1829, 
from  a  country  out  of  the  United  Slates,  and  that 
one  hundred  passengers  were  brought  in  the 
ship,  in  the  voyage,  and  that  the  master  did  not 
make  the  report  required  by  the  statute  referred 
to.  The  defendant  demurred  to  the  declaration, 
and  the  judges  of  the  circuit  court  being  divided 
in  opinion  on  the  following  point,  it  was  certified 
to  the  supreme  court,  "  That  the  act  of  the  legis- 
lature of  New  York,  mentioned  in  the  plaintiff's 
declaration,  assumes  to  regulate  trade  and  com- 
merce between  the  port  of  New  York  and  foreign 
ports,  and  is  unconstitutional  and  void."  The 
supreme  court  directed  it  to  be  certified  to  the 
circuit  court  of  New  York,  that  so  much  of  the 
section  of  the  act  of  the  legislature  of  New  York, 
as  applies  to  the  breaches  assigned  in  the  decla- 
ration, does  not  assume  to  regulate  commerce 
between  the  port  of  New  York  and  foreign  ports ; 
and  that  so  much  of  the  said  act  is  constitutional. 
The  City  of  New  York  v.  Miln,  11  Peters,  102. 

14.  The  act  of  the  legislature  of  New  York 
is  not  a  regulation  of  commerce,  but  of  police  ; 
and  being  so,  it  was  passed  in  the  exercise  of  a 
power  which  rightfully  belonged  to  the  state. 
The  state  of  New  York  possessed  the  power  to 
pass  this  law,  before  the  adoption  of  the  consti- 
tution of  the  United  States.  The  law  was  in- 
tended to  prevent  the  state  being  burdened  with 
an  influx  of  foreigners,  and  to  prevent  their 
becoming  paupers,  who  would  be  chargeable 
as  such.  The  end  and  means  here  used,  are 
within  the  competency  of  ihe  states,  since  a 
portion  of  their  powers  were  surrendered  to  the 
federal  government.    Ibid. 

15.  The  section  of  the  act  of  the  legislature 
of  New  York,  on  which  this  action  is  brought, 
falls  within  the  limits  of  the  powers  of  stale 
laws  drawn  by  the  court  in  the  case  of  Gibbons 
V.  Ogden ;  and  there  is  no  aspect  in  which  the 
powers  exercised  by  it  transcends  these  limits. 
There  is  not  the  least  likeness  between  the  case 
of  Brown  v.  The  State  of  Maryland,  and  the 
case  before  the  court.    Ibid. 

16.  In  the  case  of  Brown  v.  The  State  of 
Maryland,  the  supreme  court  did  indeed  extend 
the  power  to  regulate  commerce,  so  as  to  protect 
the  goods  imported  from  a  state  tax  after  they 
were  landed,  and  were  yet  in  bulk,  because 
they  were  the  subjects  of  commerce,  and  be- 
cause the  power  to  regulate  commerce,  under 
which  the  importation  was  made,  implied  a  right 
to  sell  whilst  the  bales  or  packages  were  in  their 
original  form.  This  does  not  apply  to  persons. 
They  are  not  the  subjects  of  commerce.  There 
is  a  portion  of  the  reasoning  of  the  court,  in  the 
cases  of  Ogden  v.  Saunders,  6  Cond.  Rep.  523, 
and  Brown  v.  The  State  of  Maryland,  which 
would  justify  measures  on  the  part  of  the  state, 
not  only  approaching  the  line  which  separates 
regulations  of  commerce  from  those  of  jiolice, 
but  even  those  which  are  almost  identical  with 
the  former  class,  if  adopted  in  the  exercise  of 
their  acknowledged  powers.    Ibid. 

17.  From  the  language  of  the  supreme  court 
in  the  cases  of  Ogden  v.  Saunders,  and  Brown 
V.  The  State  of  Maryland,  it  appears,  that  whilst 
a  state  is  acting  within  the  scope  of  its  legiti- 
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mate  power  as  to  the  end  to  be  attained,  it  may  I 
use  whatever  means,  being  appropriate  to  the 
end;  it  may  think  fit,  aUhough  they  may  be  the  j 
same,  or  so  nearly  the  same,  as  scarcely  to  be 
distinguished  fiom  those  adopted  by  congress, 
acting'under  a  ditTerent  power ;  subject  only,  the 
court  say,  to  this  limitation,  that  in  the  event  of 
collision',  the  law  of  the  state  must  yield  to  the 
law  of  congress.     The  court   must   be   under- 
stood, of  course,  as  meaning  that  the  law  of  con- 
gress is  passed  upon  a  subject  within  the  sphere 
of  its  power.     Even  then,  if  the  section  of  the 
act  of  New  York,  under  consideration  in   this 
case,  would  be  considered  as  partaking  of  the 
nature  of  a  commercial  regulation,  the  prmciple 
laid  down  in  Gibbons  v.  Ogden  would  save  it 
from  condemnation,  if  no  such  collision  existed. 
There  is  no  collision  between  the  provisions  of 
the  section  of  the  law  of  New  York,  on  which 
this  suit  has  been  brought,  and  the  provisions 
of  the  laws  of  the  United  States  of  1799  or  1819, 
relating  to  passengers.    Ibid. 

18.  It  is  obvious  that  the  passenger  laws  of 
the  United  States  only  affect,  through  the  power 
of  navigation,  the  passengers  whilst  on  their 
voyage,"and  until  they  shall  have  landed  ;  after 
that,  and  when  they  shall  have  ceased  to  have 
any  connection  with  the  ship,  and  when,  there- 
fore, they  have  ceased  to  be  passengers,  the  acts 
of  congress  applying  to  them  as  such,  and  only 
professing  to  legislate  in  relation  to  them  as  such, 
have  then  performed  their  office,  and  can,  with 
no  propriety  of  language,  be  said  to  come  into 
conflict  with  the  law^  of  a  state,  whose  opera- 
tion only  begins  where  that  of  the  laws  of  con- 
gress end  ;  whose  operation  is  not  even  on  the 
same  subject,  because,  although  the  person  on 
whom  it  operates  is  the  same,  yet,  having  ceased 
to  be  a  passenger,  he  no  longer  stands  in  the 
only  relation  in  which  the  laws  of  congress 
either  professed  or  intended  to  act  upon  him. 
Ibid. 

19.  A  state  has  the  same  undeniable  and  un- 
limited jurisdiction  over  all  persons  and  things 
within  its  territorial  limits  as  any  foreign  nation, 
when  that  jurisdiction  is  not  surrendered  or  re- 
strained by  the  constitution  of  the  United  States. 
Ibid. 

20.  It  is  not  only  the  right,  but  the  bounden 
and  solemn  duty  of  a  state  to  advance  the 
safety,  happiness,  and  prosperity  of  its  people, 
and  to  provide  for  its  general  welfare,  by  any 
and  every  act  of  legislation  which  it  may  deem 
to  be  conducive  to  these  ends,  where  the  power 
over  the  particular  subject,  or  the  manner  of  its 
exercise  are  not  surrendered  or  restrained  by 
the  constitution  of  the  United  States.    Ibid. 

21.  All  those  powers  which  relate  to  merely 
municipal  legislation,  or  which  may  more  pro- 
perly be  called  internal  police,  are  not  surren- 
dered or  restrained  ;  and  consequently,  in  rela- 
tion to  these,  the  authority  of  a  state  is  complete, 
unqualified,  and  exclusive.    Ibid. 

22.  It  is  at  all  times  difficult  to  define  any 
subject  with  precision  and  accuracy.  If  this  be 
so  in  general,  it  is  emphatically  so  in  relation  to 
a  subject  so  diversified  and  various  as  that  under 
the  consideration  of  the  court  in  this  case.     If 


the  court  were  to  attempt  it,  they  would  say 
that  every  law  came  within  the  description  of 
a  regulation  of  police,  which  concerned  the  wel- 
fare'^of  the  whole  people  of  a  state,  or  any  in- 
dividual within  it,  whether  it  related  to  then- 
rights  or  their  duties ;  whether  it  respected  them 
as  men,  or  as  citizens  of  the  state  in  their  public 
or  private  relations;  whether  it  related  to  the 
rights  of  persons  or  of  property,  of  the  whole  peo- 
ple of  a  stale,  or  of  any  individual  within  it,  and 
whose  operation  was  within  the  territorial  limits 
of  the  state,  and  upon  the  persons  and  things 
within  its  jurisdiction.  An  example  of  the  appli- 
cation of  these  principles,  is  the  right  of  a  state 
to  punish  persons  who  commit  offences  against 
its  criminal  laws,  within  its  territory.    Ibid. 

23.  Persons  are  not  the  subjects  of  commerce  : 
and  not  being  imported  goods,  they  do  not  fall 
within  the  reasoning  founded  upon  the  constitu- 
tion, of  a  power  given  to  congress  to  regulate 
commerce,  and  the  prohibition  of  the  states  from 
imposing  a  duty  on  imported  goods.  Ibid. 
See  Constitutional  Law. 


COMMERCIAL  DOMICIL. 

1.  The  commercial  domicil  of  a  merchant  at 
the  time  of  the  capture  of  his  goods,  deteimines 
the  character  of  those  goods,  whether  they  are 
hostile  or  neutral.  The  Frances,  Gillespie's  Claim, 
8  Cianch,  363;  2  Cond.  Rep.  171. 

2.  An  American  citizen  may  acquire  in  a 
foreign  country  the  commercial  privileges  at- 
tached to  his  domicil ;  and  if  by  his  own  act  he 
makes  himself  a  subject  of  such  foreign  power, 
although  it  may  not  be  sufficient  to  rescue 
him  from  punishment  for  any  crime  committed 
aoainst  the  United  States,  yet  it  places  him  out 
of  the  powei  of  the  United  States,  while  within 
the  territory  of  the  sovereign  to  whom  he  has 
sworn  allegiance.  Murray  v.  The  Charming  Bet- 
sey, 2  Cianch,  64;   1  Cond.  Rep.  358. 

3.  The  national  character  of  a  person  for  com- 
mercial purposes,  depends  on  his  domicil,  by  the 
laws  of  nations.  Livingston  et  al.  v.  The  Mary- 
land Insurance  Company,  7  Cianch,  506;  2  Cond. 
Rep.  589. 

4.  A  subject  of  a  neutral  power  carrying  on 
trade  in  the  country  of  an  enemy,  and  .residing 
there,  loses  his  neutral  character.  The  Experi- 
ment, 2  Dall.  42. 

5.  Writers  on  public  law  distinguish  between 
a  temporary  residence  in  a  foreign  country  lor  a 
special  purpose,  and  a  residence  accompanied 
with  an  intention  to  make  it  a  permanent  place 
of  abode.  The  Venus,  8  Cranch,  253 ;  3  Cond. 
Rep.  109. 

6.  The  doctrine  of  the  prize  courts,  as  well  as 
the  courts  of  common  law  in  England,  is  the 
same  with  what  is  stated  by  the  writers  on  public 
law,  except  that  it  is  less  general,  and  confines 
the  consequences  of  this  acquired  character  to 
the  property  of  those  persons  engaged  in  tne 
commerce  of  the  country  in  which  they  reside. 

7.'  Under  the  decisions  of  prize  courts,  whilst 
an  Englishman  or  a  neutral  resides  in  a  hostile 
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country,  he  is  a  subject  of  that  country,  and  is 
to  be  considered,  even  by  his  native  countr)^,  as 
having  a  hostile  character  impressed  upon  him. 
Ibid. 

8.  The  question,  whether  the  person  to  be 
affected  by  the  riglit  of  domicil,  had  sufficiently 
made  known  his  intention  of  fixing  himself  per- 
manently in  a  foreign  country,  must  depend  upon 
all  the  circumstances  of  the  case.  If  he  has 
made  no  express  declaration  on  the  subject^  and 
his  secret  intention  is  to  be  discovered,  his  acts 
must  be  attended  to  as  affording  the  most  satis- 
factory evidence  of  his  intention.     Ibid. 

9.  One  who  removes  to  a  foreign  country, 
settles  himself  there,  and  engages  in  the  trade 
of  the  country,  furnishes  by  these  acts  such  evi- 
dence of  an  intention  to  reside  there,  as  to  stamp 
him  with  the  national  character  of  the  state 
where  he  resides.     Ibid. 

10.  In  questions  on  this  subject,  the  chief 
point  to  be  considered  is  the  animus  manendi ; 
and  courts  are  to  devise  such  reasonable  rules 
of  evidence  as  may  establish  the  fact  of  inten- 
tion. If  it  sufficiently  appear  that  the  intention 
of  removing  was  to  make  a  permanent  settle- 
ment, or  for  an  indefinite  time,  the  right  of  do- 
micil is  acquired  by  a  residence  of  even  a  few 
days.     Ibid. 

11.  A  neutral,  or  subject  found  residing  in  a 
foreign  country,  is  presumed  to  be  there  animo 
manendi;  and  if  a  state  of  war  should  bring  his 
national  character  into  question,  it  is  upon  him 
to  explain  the  circumstances  of  his  residence. 
Ibid. 

12.  A  citizen  of  one  belligerent,  who  had  ac- 
quired a  domicil  in  the  territories  of  the  other, 
before  the  breaking  out  of  hostilities,  cannot  be 
deemed  an  enemy  in  the  strict  sense  of  the  word  : 
yet  he  is  deemed  such,  with  reference  to  the 
seizure  of  so  much  of  his  property,  concerned 
in  the  trade  of  the  enemy,  as  is  connected  with 
his  residence.  The  same  rule  applies  to  neutrals. 
Ibid. 

13.  So  a  subject  of  a  belligerent  state,  domi- 
ciled in  a  neutral  country,  is  deemed  a  neutral 
by  each  belligerent,  with  reference  to  the  trade 
he  carries  on  with  the  adverse  belligerents,  and 
with  all  the  rest  of  the  world.     Ibid. 

14.  The  national  character  which  a  man  ac- 
quires by  residence,  may  be  thrown  otT  at  plea- 
sure ]py  a  return  to  his  native  country,  or  even 
by  turning  his  back  on  the  country  in  which  he 
has  resided,  on  his  way  to  another.  It  is  an  ad- 
ventitious character  gained  by  residence,  and 
which  cea.ses  by  non-residence.  It  no  longer 
adheres  to  the  party,  from  the  moment  he  puts 
himself  in  fnotion,  bona  fide,  to  quit  the  country, 
sine  animo  revertendi.     Ibid. 

15.  If  any  thing  short  of  actual  removal  be 
admitted  to  work  a  change  in  the  national  cha- 
racter, acquired  by  residence,  the  evidence  of  a 
bona  fide  intention  to  remove  should  he  such  as 
to  leave  no  doubt  of  its  sincerity.  Mere  decla- 
rations of  such  an  intention  ought  never  to  be 
relied  on,  when  contradicted,  or  at  least  rendered 
doubtful,  by  a  continuance  of  re.sidence.  They 
may  have  been  made  to  deceive,  or;  if  sincerely 


made,  they  may  never  be  executed,  the  party 
may  change  his  determination.     Ibid. 

16.  A  native  or  naturalized  citizen  of  one 
country,  who  is  surprised  in  the  country  where 
he  was  domiciled,  by  a  declaration  of  war,  may 
remove  home,  or  remain ;  but  until  the  election 
is  made,  the  character  given  by  the  domicil  re- 
mains, and  his  property  is  subject  to  capture  by 
the  cruisers  of  the  country  of  which  he  is  a 
citizen.     Ibid. 

17.  A  naturalized  citizen  who,  in  time  of 
peace,  returns  to  his  native  country  for  the  pur- 
pose of  trade,  but  with  the  intention  of  returning 
again  to  his  adopted  country,  continuing  in  the 
former  a  year  after  the  commencement  of  the 
war  between  the  two  countries,  for  the  purpose 
of  winding  up  his  business,  engaging  in  no  new 
commercial  transactions  with  the  enemy,  and 
then  returning  to  his  adopted  country,  has  gained 
a  domicil  in  his  native  country,  and  his  goods 
are  not  subject  to  capture  and  condemnation. 
The  Frances,  8  Cranch,  335;  3  Cond.  Rep.  154. 

18.  The  commercial  domicil  of  a  merchant,  at 
the  time  of  the  capture  of  his  goods,  determines 
the  character  of  those  goods,  hostile  or  neutral. 
Ibid. 

19.  The  produce  of  an  enemy's  colony  is  to 
be  considered  as  hostile  property,  so  long  as  it 
belongs  to  the  owner  of  the  soil ;  whatever  may 
be  his  national  character  in  other  respects,  or 
whatever  may  be  his  place  of  residence.  Thirty 
Hogsheads  of  Sugar  v.  United  States,  9  Cranch, 
191;  3  Cond.  Rep.  353. 

20.  A  merchant  having  a  fixed  residence,  and 
carrying  on  business  at  the  place  of  his  birth, 
does  not  acquire  a  foreign  commercial  character 
b}'  occasional  visits  to  a  foreign  country.  The 
Nereide,  9  Cranch,  388;  3  Cond.  Rep.  439. 

21.  Goods,  the  property  of  a  merchant  actually 
domiciled  in  the  enemy's  country  at  the  breaking 
out  of  the  war,  are  subject  to  capture  and  con- 
demnation as  prize.  The  Mary  and  Susan,  1 
Wheat.  46;  3  Cond.  Rep.  480. 

22.  The  property  of  a  house  of  trade  in  the 
enemy's  country  is  good  prize,  notwithstanding 
the  neutral  domicil  of  one  or  more  of  the  partners. 
The  Antonia  Johanna,  1  Wheat.  159;  3  Cond. 
Rep.  525. 

23.  It  seems  that  where  a  native  citizen  of  the 
United  States  emigrated  before  a  declaration  of 
war  to  a  neutral  country,  there  acquired  a  do- 
micil, and  afterwards  returned  to  the  United 
States  during  the  war,  and  reacquired  his  native 
domicil ;  he  became  a  redintegrated  American 
citizen,  and  could  not  afterwards,  llagraiite  beljo, 
acquire  a  neutral  domicil  by  again  emigrating  to 
his  adopted  country.  The  Dos  Ilennanos,  2 
Wheat.  76;  4  Cond."  Rep.  39. 

24.  The  native  character  does  not  revert  by  a 
mere  return  to  his  native  country,  of  a  merchant 
who  is  domiciled  in  a  neutral  country  at  the  time 
of  capture,  who  afterwards  leaves  his  commer- 
cial establishment  in  the  neutral  country,  to  be 
conducted  by  his  clerks  in  his  absence;  who 
visits  his  native  country  merely  on  mercantile 
business,  with  an  intention  of  returning  to  his 
adopted  country :  but  the  neutral  domicil  still 
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continues.     The  Friendschaft,  3  Wheat.  14;   4 
Cond.  Rep.  189. 

25.  British  subjects  resident  in  Portugal,  though 
entitled  to  great  privileges,  do  not  retain  their 
native  character;  but  acquire  that  of  the  country 
where  they  reside  and  carry  on  their  trade. 
Ibid. 

26.  If  a  party  put  himself  in  itinere,  to  return 
to  his  native  country,  he  is  already  deemed  to 
have  reassumed  his  native  character.  The  St. 
Lawrence^  1  Gallis.  C.  C.  R.  467. 

27.  Citizens,  domiciled  in  the  enemy's  country, 
must  actually  remove  before  the  breaking  out 
of  hostilities;  otherwise  their  property,  then 
afloat,  will  be  liable  to  capture.  The  St.  Laic- 
rence,  1  Gallis.  C.  C.  R.  467.  The  Frances,  1 
Gallis.  C.  C.  R.  614. 

28.  In  general,  the  national  character  of  a  per- 
son is  to  be  decided  by  that  of  his  domicil ;  if 
that  be  neutral,  he  acquires  the  neutral  cha- 
racter; if  otherwise,  he  is  affected  with  the 
enemy's  character.  The  San  Jose  Indiaao,  2 
Gallis.  C.  C.  R.  268. 

29.  But  the  property  of  a  person  may  acquire 
a  hostile  character,  altogether  independent  of  his 
own  peculiar  character  derived  from  residence. 
The  origin  of  the  property,  or  the  traffic  in 
which  it  is  engaged,  may  stamp  it  with  a  hostile 
taint,  although  the  owner  may  happen  to  be  a 
neutral,  domiciled  in  a  neutral  country.  Such 
are  the  instances  of  engagements  in  the  colonial, 
coasting,  fishing,  or  other'privileged  trade  of  the 
enemy.     Jbid. 

30.  The  general  principle  is,  that  where  a 
person  is  engaged  in  the  ordinary  or  extraordi- 
nary commerce  of  an  enemy's  country,  upon 
the  same  footing,  and  with  the  same  advantages 
as  native  resident  subjects,  his  property,  so  em- 
ploj-ed,  is  to  be  deemed  incorporated  into  the 
general  commerce  of  that  country,  and  subject 
to  confiscation,  be  his  residence  where  it  may. 
Ibid.  ^ 

_  31.  Every  man  is  viewed,  by  the  law  of  na- 
tions, as  a  member  of  the  society  in  which  he  is 
found.  Residence  is  prima  facie  evidence  of 
national  character,  susceptible,  however,  at  all 
times,  of  explanation.  If  it  be  for  a  special 
purpose,  and  transient  in  its  nature,  it  shall  not 
destroy  the  original  or  prior  national  character. 
But  if  it  be  taken  up,  animo  manendi,  then  it 
becomes  a  domicil,  superadding  to  the  original 
or  prior  character,  the  rights  and  privileges,  as 
well  as  the  disabilities  and  penalties  of  a  citizen 
or  subject  of  the  country  in  which  the  residence 
is  established.  Johnson  v.  Sundry  Articles  of 
merchandise,  6  Hall's  Am.  Law.  Journ.  68. 

32.  An  inhabitant  or  resident,  is  a  person 
coming  into  a  place  with  an  intention  to  estab- 
lish his  domicil  or  permanent  residence,  and,  in 
consequence,  actually  resides  there.  The  time 
is  not  so  essential  as  the  intent,  executed  by 
making  or  beginning  the  actual  establishment, 
though  it  is  abandoned  in  a  longer  or  shorter 
period.  United  States  v.  The  Penelope,  2  Adra. 
Decis.  438. 

33.  The  subject  of  a  neutral  power,  residing 
and  carrying  on  trade  in  the  enemy's  country, 
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loses  his  neutral  character.     The  Chester  v.  The 
Experiment,  2  Dall.  42.  ^ 

34.  Whether  an  American  citizen  may,  inde- 
pendently of  any  legislative  act  to  that  efTect, 
throw  off  his  allegiance  to  his  native  country  or 
not,  it  at  least  cannot  be  done  without  a  bona 
fide  change  of  domicil.  It  can  never  be  asserted 
as  a  cover  for  fraud,  or  as  a  justification  of  the 
commission  of  a  crime  against  the  country,  or 
for  a  violation  of  its  laws,  where  this  appears  to 
be  the  intention  of  the  act.  The  Santissima  Tri- 
nidad, 7  Wheat.  283 ;  5  Cond.  Rep.  284. 

35.  A  British  subject  domiciled  in  the  United 
States,  though  temporarily  absent  in  a  British 
island,  is,  for  the  purposes  of  trade,  held  to  be 
an  American  merchant.  The  Ship  Ann  Green, 
1  Gallis.  C.  C.  R.  274. 

36.  The  question  of  enemy  or  friend,  depends 
on  the  domicil  of  the  party.  A  shipment  made 
to  Canada,  by  a  British  .subject,  domiciled  in  the 
United  States,  but  temporarily  at  Jamaica,  as  a 
British  subject,  does  not,  if  made  in  time  of 
peace,  affect  the  property  with  a  hostile  cha- 
racter, if  war  breaks  out  during  the  voyage.  But 
it  is  otherwise,  if  the  shipment  was  made  when 
the  war  was  known.     Ibid. 

37.  Length  of  time,  connected  with  other  cir- 
cumstances, may  go  very  far  to  constitute  do- 
micil. Upon  a  residence  for  temporary  purposes 
there  may  be  engrafted  all  the  effects  of  per- 
manent settlement,  if  it  be  continued  for  a  great 
length  of  time,  and  with  conduct  which  demon- 
strates that  new  views  and  new  connections  have 
supervened  upon  the  original  purposes ;  but,  on 
the  other  hand,  mere  length  of  time  cannot  be 
decisive,  where  the  purpose  is  clearly  proved  to 
have  been  temporary,  and  still  continues  so, 
without  any  enlargement  of  views:  and  even 
the  shortest  residence,  if  with  a  design  of  per- 
manent settlement,  stamps  the  party  with  the 
national  character.  The  question,  after  all,  re- 
sults in  an  inquiry  into  the  intention  and  con- 
duct of  the  party,  and  it  is  extremely  difficult  to 
lay  down  any  general  rule  upon  the  subject. 
Ibid.  284. 

38.  Domicil,  in  an  enemy's  country,  gives  a 
hostile  character;  and  the  same  principle  has 
been  applied  to  a  house  of  trade  established  in 
an  enemy's  country,  though  the  parties  might 
have  a  neutral  domicil.  The  Society  for. Propa- 
zatins  the  Gospel,  fyc,  v.  Wheeler,  2  Gallis.  C.  C. 
R.  130. 


COMMERCIAL  LAW. 

1.  In  the  port  of  Liverpool,  a  collision  took 
place  between  two  American  ships,  both  laden 
with  cargoes,  and  ready  to  sail  for  the  Ignited 
States;  one  of  the  ships  was  much  injured,  was 
obliged  to  re-land  her  cargo,  which  was  much 
damaged,  and  to  undergo  considerable  repairs. 
The  vessel  which  did  the  injury  had  a  pilot  on 
board,  and  was  coming  out  of  dock.  The  owner 
of  the  vessel  which"  had  done  the  damage 
claimed  that,  by  the  statutes  of  Great  Britain, 
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he  was  not  responsible  for  any  damage  occa- 
sioned by  the  fault,  negligence,  or  unskilfulness 
of  the  p'ilot.  The  court  held,  that  the  collision 
having  taken  place  in  the  port  of  Liverpool,  the 
rights  of  the  parties  depend  upon  the  provisions 
of  the  British  statutes,  then  in  force;  and  if 
doubts  exist  as  to  their  true  construction,  the 
construction  adopted  by  the  British  courts  must 
be  adopted  in  this  court.  Smith  et  al.  v.  Condry, 
17  Peters,  20. 

2.  The  decisions  of  the  courts  of  England 
establish  that  the  master  and  owner  of  a  vessel, 
in  the  port  of  Liverpool,  having  a  pilot  on  board, 
in  cases  when  by  the  statutes  a  pilot  is  required 
to  be  on  board,  are  not  answerable  for  any  loss 
or  damage  by  collision;  nor  are  they  prevented 
from  recovering  on  any  contract  of  insurance  by 
reason  of  any  default  or  neglect  on  the  part  of 
the  pilot.     Ibid. 

3.  The  plaintiffs  in  the  circuit  court  claimed 
damages  for  a  loss  of  a  market  of  the  cargo, 
by  reason  of  the  detention  of  their  vessel  for  re- 
pair at  the  port  of  Liverpool.  They  asserted  a 
right  to  value  the  cargo  at  what  it  would  have 
brought  had  it  arrived  in  due  season  at  the  port 
to  which  the  vessel  was  destined,  when  she  sus- 
tained the  injuries  by  the  collision.  The  court 
said  :  It  has  been  repeatedly  decided  in  cases 
of  insurance,  that  the  insured  cannot  recover  for 
the  loss  of  probable  profits,  at  the  port  of  desti- 
nation; and  that  the  value  of  the  goods  at  the 
place  of  shipment  is  the  measure  of  compensa- 
tion. There  can  be  no  good  reason  for  establish- 
ing a  different  rule  in  cases  of  loss  by  collision. 
It  is  the  actual  damage  sustained  by  the  party, 
at  the  time  and  place  of  the  injury,  that  is  the 
measure  of  damages.     Ibid. 

4.  A  letter  of  guarantee,  written  in  the  United 
States,  and  addressed  to  a  house  in  England, 
must  be  construed  according  to  the  laws  of  that 
country.  Bell  and  Grant  v.  Brucn,  1  Howard, 
169. 

5.  Extrinsic  evidence  may  be  used  to  ascer- 
tain the  true  import  of  such  an  agreement,  and 
its  construction  is  matter  of  law  for  the  court. 
Ibid. 

6.  In  bonds,  witli  conditions  for  the  perform- 
ance of  duties,  preceded  by  recitals,  the  under- 
taking, although  general  in  its  terms,  is  limited 
by  the  recital.     Ibid. 

7.^  But  commercial  letters  are  not  to  be  con- 
strued upon  tlie  same  principles  as  bonds,  but 
ought  to  receive  a  fair  and  reasonable  interpreta- 
tion, according  to  the  true  import  of  terms,  to 
what  is  fairly  to  he  presumed  to  have  been  the 
understanding  of  the  parties;  and  the  presump- 
tion is  to  Be  ascertained  from  the  facts  and  cir- 
cumstances accompanying  the  entire  transaction. 
Ibid. 

8.  Where  there  have  been,  for  several  years, 
mutual  and  extensive  dealings  between  two 
banks,  and  an  account  current  kept  between 
them,  in  which  they  mutually  credited  each 
other  with  the  proceeds  of  all  paper  remitted 
for  collection,  when  received,  and  charged  all 
costs  of  protests,  postage,  &c. ;  accounts  regu- 
larly transmitted  from  the  one  to  the  other,  and 
settled  upon  these  principles ;  and  upon  the  face 


of  the  paper  transmitted,  it  always  appeared  to 
be  the  property  of  the  respective  banks,  and  to  be 
remitted  by  each  of  them  upon  its  own  account, 
there  is  a  lien  for  a  general  balance  of  account 
upon  the  paper  thus  transmitted,  no  matter  who 
may  be  its  real  owner.  Bank  of  the  Metrovolis 
V.  The  New  England  Bank,  1  Howard,  234. " 

9.  Every  subsequent  security  given  for  a  loan 
originally  usurious,  however  remote  or  often  re- 
newed, is  void.  Walker  v.  Bank  of  Washington^ 
3  Howard,  62. 

10.  Where  there  was  an  application  to  a  bank 
for  a  discount  upon  a  note,  to  be  secured  collate- 
rally, and  the  party  applying  drew  checks  upon 
the  bank,  which  were  paid  before  the  note  was 
actually  discounted ;  and  the  bank  treated  the 
note,  when  discounted,  as  having  been  so  on  the 
day  of  its  date,  instead  of  a  subsequent  day,  on 
which  its  proceeds  were  carried  to  the  credit  of 
the  party,  it  was  held  not  to  be  usury.     Ibid. 

11.  The  court  below  was  right  in  refusing  an 
instruction  to  the  jury  that,  upon  such  evidence, 
they  might  presume  usury  as  a  fact.     Ibid. 

12.  In  casesof  a  written  contract,  the  question 
of  usury  is  e.xclusively  for  the  decision  of  the 
court.     Ibid. 

13.  The  court  adheres  to  the  rule  laid  down 
in  Walton  v.  Shelly,  1  T.  R.  296,  sustained  as  it 
has  been  by  the  decisions  of  this  court  in  The 
Bank  of  the  United  States  v.  Dunn.  6  Peters,  57; 
The  Bank  of  the  Metropolis  v.  Jones,  8  Peters, 
12:  and  Scott  v.  Lloyd ;  viz.,  that  a  party  to  a 
negotiable  paper,  having  given  it  value  and  cur- 
rency by  the  sanction  of  his  name,  shall  not 
afterwards  invalidate  it  by  showing,  upon  his 
own  testimony,  that  the  consideration  on  which 
it  was  executed  was  illegal.  Henderson  v.  An- 
derson, 3  Howard,  73. 

14.  When  a  creditor,  residing  in  Louisiana, 
drew  bills  of  exchange  upon  his  debtor,  residing 
in  South  Carolina,  which  bills  were  negotiated 
to  a  third  person,  and  accepted  by  the  drawee, 
the  creditor  had  no  right  to  lay  an  attachment 
upon  the  properly  of  the  debtor,  until  the  bills 
had  become  due,  were  dishonoured,  and  taken 
up  by  the  drawer.  Black  v.Zacharie,  3  Howard, 
483. 

15.  By  the  drawing  of  the  bills,  a  new  credit 
was  extended  to  the  debtor  for  the  time  to  which 
the)'  ran.     Ibid. 

16.  The  laws  of  Louisiana,  allowing  attach- 
ments for  debts  not  yet  due,  relate  only  to  ab- 
sconding debtors,  and  do  not  embrace  a  case  like 
the  above.     Ibid. 

17.  The  legal  title  to  stock  held  in  corpora- 
tions situated  in  Louisiana,  does  not  pass  under 
a  general  assignment  of  properly,  until  the  trans- 
fer is  completed  in  the  mode  .pointed  out  by  the 
law.s  of  Louisiana  regulating  those  corporations. 
Ibid.  , 

18.  But  the  equitable  title  will  pass,  if  the 
assignment  be  sufficient  to  transfer  it  by  the 
laws  of  the  stale  in  which  the  assignor  resides, 
and  if  the  laws  of  the  slate  where  the  corpora- 
tions exist  do  not  prohibit  the  assignment  of 
equitable  interests  in  stock.  Such  an  assign- 
ment will  bind  all  persons  who  have  notice  of  it. 
Ibid. 
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19.  The  laws  of  Louisiana  do  not  prohibit  the 
assignment  of  equitable  interests  in  the  state, 
by  residents  of  other  states.     Ibid. 

20.  Personal  property  has  no  locality.  The 
law  of  the  owner's  domicil  is  to  determine  the 
validity  of  the  transfer  or  alienation  thereof,  un- 
less there  is  some  positive  or  customary  law  of 
the  country  where  it  is  found,  to  the  contrary. 
Ibid. 

21.  Where  a  general  objection  is  made  in  the 
court  below,  to  the  reception  of  testimony,  with- 
out stating  the  grounds  of  the  objection,  this 
court  considers  it  as  vague  and  nugatory;  nor 
ought  it  to  have  been  tolerated  in  the  court  be- 
low.    Camden  v.Doreiniis,  3  Howard,  515. 

22.  Where,  at  the  time  of  the  endorsement  and 
transfer  of  a  negotiable  note,  an  agreement  was 
made  that  the  holder  should  send  it  for  collec- 
tion to  the  bank  at  which  it  was,  on  its  face, 
made  payable,  and  in  the  event  of  its  not  being 
paid  at  maturity,  should  use  reasonable  and  due 
dihgence  to  collect  it  from  the  drawer  and  prior 
endorsers,  before  resorting  to  the  last  endorser, 
the  holder  is  bound  to  contiitions  beyond  those 
which  are  implied  in  the  ordinary  transfer  and 
receipt  of  commercial  instruments.     Ibid. 

23.  Evidence  of  the  general  custom  of  banks 
to  give  previous  notice  to  the  jiayor  of  the  time 
when  notes  will  fall  due,  was  properly  rejected, 
unless  the  witness  could  testify  as  to  the  prac- 
tice of  the  particular  bank  at  which  the  note  was 
made  payable.     Ibid. 

24.  A  presentment  and  demand  of  payment 
of  the  note  at  maturity,  within  banking  hours, 
at  the  bank  where  the  note  was  made  payable, 
was  a  sufficient  compliance  with  the  contract  to 
send  it  to  the  bank  for  collection.     Ibid. 

25.  The  record  of  a  suit  brought  by  the  holder 
against  the  maker  and  prior  endorsers  was  proper 
evidence  of  reasonable  and  due  diligence  to  col- 
lect the  amount  of  the  note  from  them  ;  and  it 
was  a  proper  instruction,  that  if  the  jury  believed 
that  the  prior  endorsers  had  left  the  state  and 
were  insolvent,  the  holder  of  the  note  was  not 
bound  to  send  executions  to  the  counties  where 
these  endorsers  resided  at  the  institution  of  the 
suit.     Ibid. 

26.  The  diligent  and  honest  prosecution  of  a 
suit  to  judgment,  with  a  return  of  nulla  bona, 
has  always  been  regarded  as  one  of  the  extreme 
tests  of  due  diligence.     Ibid. 

27.  And  the  ascertainment,  upon  correct  and 
sufficient  proofs,  of  entire  and  notorious  insol- 
vency, is  recognised  by  the  law  as  answering 
the  demand  ofdue  diligence,  and  as  dispensing 
with  the  more  dilatory  evidence  of  a  suit.    Ibid. 

28.  If  the  holder  cannot  obtain  a  judgment 
against  the  maker  for  the  whole  amount  of  the 
note,  in  consequence  of  the  allowance  of  a  set- 
off as  between  the  maker  and  one  of  the  prior 
endorsers,  this  is  no  bar  to  a  full  recovery  against 
the  last  endorser,  provided  the  holder  has  been 
gtiilty  of  no  negligence.     Ibid. 

29.  Whenever,  by  express  agreement  of  the 
parties,  a  sub-agent  is  to  be  employed  by  an 
agent  to  receive  money  for  the  principal ;  or 
where  an  authority  to  do  so  may  fairly  be  im- 
plied from  the  usual  course  of  trade,  or  the  na- 


ture of  the  transaction;  the  principal  may  treat 
the  sub-agent  as  his  agent,  and  when  he  has 
received  the  money,  may  recover  it  in  an  action 
for  money  had  and  received.  Wilson  ^'  Co.  v. 
Smith,  3  Howard;  763. 

30.  If,  in  such  case,  the  sub-agent  has  made 
no  advances,  and  given  no  new  credit  to  the 
agent  on  account  of  the  remittance  of  the  bill, 
the  sub-agent  cannnot  protect  himself  against 
such  an  action  by  passing  the  amount  of  the  bill 
to  the  general  credit  of  the  agent,  although  the 
agent  may  be  his  debtor.     Ibid. 

See  Banks;  Banker;  Bankrupt  and  B.\nk- 
RUPTCY ;  Bills  of  Exchange  and  Promis- 
sory Notes  ;  Damages  ;  Guarantee  ;  In- 
surance; Lien;  Partnership;  Piracy  and 
Piratical  Acts. 


COMMISSION. 

Where  a  consignee,  with  a  del  credere  com- 
mission, sells  goods  for  his  principal  at  a  certain 
price,  and  afterwards,  upon  a  suspension  of 
specie  payments  in  the  state,  receives  payment 
in  bank  notes  of  the  state  banks  at  a  depreciated 
value,  he  is  not  entitled  to  deduct  the  amount 
of  the  depreciation  from  the  debt,  but  must  ac- 
count for  the  full  price,  at  the  specie  or  par 
value,  to  his  principal.  Dunnell  v.  3Iason,  1 
Story's  C.  C.  R.  543. 


COMMISSION  BY  BREVET. 

1.  The  defendant,  being  a  lieutenant  in  the 
army  of  the  United  States,  was  commissioned, 
June  30th,  1834,  as  a  captain  by  brevet,  to  take 
rank  from  September  30th,  1829  :  Held,  by  the 
circuit  court,  that  the  commission  took  effect 
retroactively,  and  that  the  defendant  was  entitled 
to  receive  the  pay  of  a  captain  by  brevet,  for 
services  renderedas  captain  from  the  30th  of 
September,  1829.  United  States  v.  Vinton,  2 
Sumner's  C.  C.  R.  299. 

2.  Where  a  brevet  commission  in  the  army 
of  the  United  States  is  conferred  upon  a  party, 
to  take  rank  from  a  prior  date,  the  pay  and 
emoluments  of  the  rank  conferred,  follow,  as  an 
incident,  from  this  date,  whenever  the  party  has 
rendered  services  according  to  that  rank.     Ibid. 


COMMISSIONERS   TO   ADJUST   LAND 
TITLES  IN  LOUISIANA. 

The  acts  of  the  commissioners  appointed  to 
adjust  and  settle  land  titles  in  Louisiana,  under 
the  acts  of  congress  authorizing  and  confirming 
the  same,  are  conclu.sive  as  to  all  titles  to  lands 
which  have  been  confirmed,  according  to  the 
provisions  of  the  different  acts  of  congress  on 
the  subject.     Strother  v.  Lucas,  12  Peters,  410. 
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COMMISSIONS  TO  VEbSELS  OF  VVA.R,  AND   ,Tr„v    p.p  t.    ,^ 
TO  PRIVATEERS.  ^^'''^-  ^-  ^-  ^'-  ^^• 


^rnis^rono-  v.  Broivn,  1 


1.  A  commission,  regularly  issued,  may  be 
forfeited  by  grossly  illegal  comluct;  and  a  com- 
mission fraudulently  obtained  is,  as  to  vesting 
the  interests  of  prize,  utterly  void.  But  a  com- 
mission may  be  lawfully  obtained,  although  the 
parties  intended  to  use  it  as  a  cover  for  illegal 
purposes.  The  Experiment^  8  Wheat.  261:  5 
Cond.  Rep.  433. 

2.  If  a  commission  is  fairly  obtained,  without 
imposition  or  fraud  upon  the  officers  of  govern- 
ment, it  is  not  void  merely  because  the  parties 
privately  intended  to  violate,  under  its  protec- 
tion, the  laws  of  their  country ;  nor  is  the  abuse 
of  their  commission,  per  se,  evidence  that  it  was 
originally  obtained  by  fraud  and  imposition. 
Ihid. 

3.  Where  a  capture  has  actually  taken  place, 
with  the  assent,  either  expressed  or  implied,  of 
the  commander  of  the  squadron,  the  prizemaster 
may  be  considered  as  a  bailee  to  the  use  of  the 
whole  squadron  who  are  to  share  in  the  prize- 
money,  and  thus  the  commander  is  made  re- 
sponsible ;  but  not  so  as  to  mere  trespasses,  un- 
attended with  a  conversion  to  the  use  of  the 
squadron.     Ihid. 

4.  A  commission  to  capture  enemy's  property, 
extends  to  all  neutral  property  seized  in  violating 
neutral  duties.  Maisonnaire  v.  Keating.  2  Gallis. 
C.  C.  R.  339. 


COMMISSION  TO  TAKE  TESTIMONY. 

1.  Depositions  taken  under  a  commission  is- 
sued at  the  instance  of  the  defendant,  may  be 
read  in  evidence  by  the  plaintiff,  although  the 
plaintiff  had  no  notice  of  the  time  and  place  of 
taking  them.  Yeaton  v.  Fry,  5  Cranch,  335 ;  2 
Cond.  Rep.  273. 

2.  The  court  will  not  award  a  commission  to 
take  the  testimony  of  absent  witnesses  until  the 
commissioners  are  named.  Van  Stephorst  v. 
The  State  of  Maryland,  2  Dall.  401;  1  Cond. 
Rep.  2. 

3.  Under  particular  circumstances  the  court 
allowed  a  special  commission,  to  take  the  depo- 
sili?)ns  of  witnesses,  with  instructions :  1.  That 
the  interrogatories  shoukl  be  filed  in  the  court 
here  by  both  parties  previous  to  the  issuing  of 
the  commission.  2.  That  the  commissioners 
should  be  directed  not  to  admit  any  additional 
interrog^ories.  3.  That  neither  parlies  nor 
counsel  should  be  allowed  to  appear  before  the 
commissioners.  Cunningham  v.  Otis,  1  Gallis. 
C.  C.  R.  166. 

4.  Commissioners  to'  take  depositions  of  wit- 
nesse.s,  act  under  a  special  authority  derived 
from  the  court,  which  must  be  strictly  pursued; 
and,  therefore,  where  a  commission  had  issued 
to  four  commissioners  jointly  to  take  depositions, 
and  it  was  executed  and  returned  by  three  oidy, 
although  both  of  the  commissioners  nominated 
by  the  defendant  had  acted,  yet  he  may  object 
to  the  reading  of  the  depositions,  and  the  objec- 


5.  Circuit  court  of  Pennsylvania. — A  com- 
mission to  take  testimony,  which  had  issued  in 
a  case  in  which  the  United  Slates  was  a  party, 
was  set  aside,  because  it  had  been  opened  by 
an  officer  of  the  government  before  it  came  into 
the  hands  of  the  clerk ;  and  a  new  commission 
was  ordered,  to  which  the  original  papers,  which 
had  been  anne.xed  to  the  firsf  commission,  were 
attached.  The  United  States  v.  Triceps  AdnVrs.^ 
2  Wash.  C.  C.,R.  356. 

6.  A  commission  to  take  evidence  in  an  ene- 
my's country,  in  a  prize  cause,  is  contrary  to  the 
established  practice  in  a  prize  court.  The  Diana, 
2  Gallis.  C.  C.  R.  93. 

7.  Each  interrogatory  annexed  to  the  commis- 
sion, should  be  substantially  answered  at  least ; 
and  the  omission  so  to  answer,  is  fatal  to  the 
whole  testimony  of  the  witness :  although,  in 
his  answer  to  the  general  interrogatory,  the  wit- 
ness has  said  he  knows  nothing  material  to  either 
party.  Ketland  v.  Bissett,  1  Wash.  C.  C.  R. 
144. 

8.  Where  a  commission  to  take  evidence  was 
executed  in  a  foreign  country,  the  government 
of  which  refused  to  let  the  commissioners  act, 
considering  it  an  assumption  of  the  sovereign 
power ;  but  the  commission  was  executed  by  a 
judge  of  the  court  in  the  presence  of  the  com- 
missioners; the  depositions  were  permitted  to  be 
read,  as  otherwise  the  course  of  justice  might 
be  impeded.  In  such  a  case  the  evidence  must 
be  fairly  taken ;  all  the  evidence  on  each  side 
must  be  put  and  answered.  If,  however,  the 
interrogatories  have  been  substantially  put  and 
answered,  it  is  sufficient.  Winthrop  v.  21ie 
Union  Ins.  Co.,  2  Wash.  C.  C.  R.  7. 

9.  It  is  no  objection  to  the  reading  of  a  depo- 
sition, taken  under  a  commission  to  a  foreign 
country,  that  the  same  witness  had  been  pre- 
viously examined  and  cross-examined  in  the 
United  States.     Ibid. 

10.  A  joint  commission  to  take  ihe  depositions 
of  witnesses,  must  be  executed  by  all  the  com- 
missioners, to  make  the  depositions  evidence  j 
although  the  commissioners  named  by  the  party 
making  the  objection,  after  proceeding  some 
length  in  the  examination  of  witnesses,  with- 
drew.    Mims  v.  Dupont,  2  Wash.  C.  C.  R.  463. 

11.  The  provisions  of  the  judiciary  act  of  1789, 
ch.  20,  sec.  30,  as  to  taking  depositions  de  bene 
esse,  does  not  apply  to  cases  pending  in  the  su- 
preme court  of  the  United  States,  but  only  to 
cafses  in  the  district  and  circuit  courts.  Testi- 
mony, by  depositions,  can  only  be  regularly 
taken  for  the  supreme  court,  under  a  commis- 
sion issuing  according  to  the  rules  of  the  court. 
The  Argo,^2  Wheat.  287;  4  Cond.  Rep.  119. 

12.  Depositions  taken  according  to  the  proviso 
in  the  thirteenth  section  of  the  judiciary  act  of 
1789,  rh.  20,  under  a  "dedimus  potestatem." 
''accortling  to  common  usage,  where  it  may  be 
necessary  to  prevent  a  failure  or  delay  of  justice," 
are,  untler  no  circumstances,  to  be  considered 
as  taken  do  bene  esse,  whetner  the  witness  re- 
side b(;yond  the  process  of  the  court,  or  within 
it;  the  provision  of  the  act  relative  to  depcsi- 
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tions  ({e  bene  esse,  being  confined  to  those  taken 
under  the  enacting  part  of  the  section.  Ser- 
gcanVs  Lessee  v.Biddle  et  al..  4  Wheat.  508:  4 
Cond.  Rep.  522. 

13.  A  commission  was  issued  in  the  name  of 
Richard  M.  Meatle,  the  name  of  the  party  being 
Richard  W.  Meade.  This  is  a  clerical  error  in 
making  out  the  commission,  and  does  not  affect 
the  execution  of  the  commission.  Kcenc  v. 
Meade,  3  Peters,  6. 

14.  It  is  not  known  that  there  is  any  practice 
in  the  execution  or  return  of  a  commission,  re- 
quiring a  certificate,  in  whose  handwriting  the 
depositions  returned  with  the  commission  were 
set  down.  All  that  the  commission  requires  is, 
that  the  commissioners,  having  reduced  the  de- 
positions taken  by  them  to  writing,  should  send 
them  with  the  commission,  under  their  hands 
and  seals,  to  the  judges  of  the  court  out  of  which 
the  commission  issued.  But  it  is  immaterial  in 
whose  handwriting  the  depositions  are  :  and  it 
cannot  be  required  that  they  should  certify  any 
immaterial  fact.     Ihid.  8. 

15.  A  certificate  by  the  commissioners,  that 
A.  B.,  whom  they  were  going  to  employ  as  a 
clerk,  had  been  sworn,  admits  of  no  other  rea- 
sonable interpretation,  than  that  A.  B.  was  the 
person  appointed  by  them  as  clerk.     Ibid.  9. 

16..  It  is  not  necessary  to  return  with  the  com- 
mission the  form  of  the  oath  administered  by 
the  commissioners  to  the  witnesses.  When  the 
commissioners  certify  the  witnesses  were  sworn, 
and  the  interrogatories  annexed  to  the  commis- 
sion were  all  put  to  them,  it  is  presumed  that 
they  were  sworn  and  examined  as  to  all  their 
knowledge  of  the  facts.     Ibid.  10. 

17.  Circuit  court  of  Pennsylvania. — The  plain- 
tiffs issued  a  commission  to  take  testimony 
abroad,  and  the  defendant  joined  in  the  same, 
by  filing  cross-interrogatories:  but  the  plaintiffs 
afterwards  found  a  witness  to  prove  the  facts 
they  desired  to  establish  by  the  commission,  and 
they  abandoned  it.  The  court  said :  a  trial 
under  those  circumstances,  wcukl  be  a  sur^irise 
on  the  defendant.  Le  Roy  v.  The  Delaware  Ins. 
Co.,  2  Wash.  C.  C.  R.  223. 

18.  If  the  cross-interrogatories  are  not  put  to 
a  witness  examined  under  a  commission  to  take 
testimony,  the  examination  of  the  witness  cannot 
be  read  on  the  trial.  Gilvins  v.  Conscqua,  Peters' 
C.  C.  R.  86. 

19.  It  is  no  objection  to  a  deposition  taken 
under  a  commission  to  Holland,  that  it  is  in  the 
English  language;  the  commissioners  before 
whom  it  was  taken  being  Dutchmen,  and  not 
stating  that  they  had  the  assistance  of  an  inter- 
preter.    Ibid. 

20.  It  is  not  an  objection  to  the  evidence  taken 
under  a  commission,  that  the  cross-interrogatories 
were  not  put  to  each  witness,  immediately  after 
he  had  answered  the  chief  interrogatories,  but 
were  put  to  him  after  all  the  chief  interrogato- 
ries had  been  answered  by  all  the  witnesses. 
Jbid. 

21.  A  commission  is  not  defectively  executed, 
because  the  commissioners  and  their  clerk  were 
not  sworn.     Ibid. 

22.  Those  who  execute  a  cc-iumission  are  ap- 


pointed by  the  court;  and  although  they  may 
be  nominated  by  the  parties,  they  are  not  their 
agents.     Ibid. 

23.  If  all  the  interrogatories  which  accompany 
a  commission,  are  substantially,  although  not 
severally  answered,  it  is  sufficient ;  and  this 
principle  applies  as  well  to  the  answers  given  to 
the  interrogatories  anne.xed  to  letters  rogatory, 
as  to  answers  under  a  commission.  Nelson  v. 
The  United  Stales,  Peters'  C.  C.  R.  235. 

24.  Pennsylvania. — The  circuit  court  of  the 
United  States  will  issue  letters  rogatory,  for  the 
purpose  of  obtaining  the  testimony  of  witnesses, 
when  the  government  of  the  place  where  the 
evidence  is  to  be  obtained,  will  not  permit  a 
commission  to  be  executed.     Ibid. 

25.  The  testimony  of  a  witness,  taken  under 
a  commission,  directed  to  five  peisons,  or  any 
one  of  them,  cannot  be  read  in  evidence  if  an- 
other person  than  the  commissioner,  and  who 
was  not  named  in  the  commission,  assisted  in 
taking  the  examinations  of  the  witnesses.  Wil- 
lings  V.  Conscqua,  Peters'  C.  R.  R.  302. 

26.  A  commission,  directed  to  A,  to  be  exe- 
cuted in  one  county,  cannot  be  executed  by  him 
in  another.  The  commissioner  ought  to  stale 
when  and  where  the  commission  was  executed. 
He  acts  under  a  special  authority.  The  depo- 
sitions were  rejected,  being  obnoxious  to  this 
principle.  Bodcrr.au  et  al.  v.  3Iontgomery  et  al.. 
4  Wash.  C.  C.  R.  18G. 

27.  If  the  geneial  interrogatory,  under  a  com- 
mission, is  not  answered,  it  is  a  fatal  objection 
to  the  whole  deposition;  all  the  interrogatories 
must  be  substantially  answered.  Dodge  v.  Is- 
rael, 4  Wash.  C.  C.  R.  323. 

28.  Query,  If  it  is  not  an  objection  to  a  depo- 
sition, that  it  was  committed  to  writing  by  the 
witness  before  he  was  sworn;  and  whether  ex- 
hibits, referred  to  in  a  deposition,  ought  not  to 
be  anne.xed  t  the  commissioners  to  the  deposi- 
tion, or  so  dboignated  by  them  as  to  leave  no 
reasonable  doubt  of  their  identity  1     Ibid. 

29.  If  reasonable  notice  of  formal  objections 
to  the  depositions  taken  under  a  commission,  be 
not  given,  the  court  maybe  induced  to  set  aside 
a  verdict  or  nonsuit  rendered  in  consequence  of 
this  objection,  without  costs.     Ibid. 

30.  I)epositions  taken  under  a  commission  to 
another  state,  cannot  be  read,  unless  proof" be 
given  that  a  copy  of  the  interrogatories,  and  a 
written  notice  of  the  rule  for  a  commission,  and 
the  names  of  the  commissioners,  was  served  on 
the  opposite  party  or  his  attorney,  according  to 
one  of  the  rules  of  the  circuit  court  of  Penn.syl- 
vania.  Lessee  of  Rhoads  cV  Smider  v.  Selin,  4 
Wash.  C.  C.  R.  715. 

31.  It  is  no  objection  to  a  deposition,  that  a 
material  part  of  the  evidence  comes  out  under 
the  general  interrogatory.     Ibid. 

32.  A  commission  was  issued  under  a  rule  to 
take  depositions  at  Selinsgrove,  and  was  endorsed 
"commission  to  Selinsgrove."  It  should  appear 
by  the  certificate  of  the  commissioners,  orotiier- 
wise,  that  the  depositions  were  taken  at  the  place 
indicated,  or  they  cannot  be  read.     Ihid. 

S3.  Affidavits  to  be  used  as  further  proof,  in 
causes  of  admiralty  and  maritime  jurisdiction  in 
2w 
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the  supreme  court,  must  be  taken  by  commis- 
sion. The  London  Packet,  2  Wheat.  371;  4 
Cond.  Rep.  162. 

34.  A  deposition  taken  under  a  commission  is 
fatally  defective,  if  the  general  interrogator)', 
"do  you  know  any  thing  further,  &c.,  is  not  an- 
swered. Richardson  v.  Golden,  3  Wash.  C.  C.  R. 
109. 

35.  If  a  commission  issue  to  A  &  B,  or  either 
of  them,  to  take  the  depositions  of  witnesses, 
the  deposition  of  A  may  be  taken  before  B. 
Lonsdale  v.  Brown,  3  Wash.  C.  C.  R.  404. 

36.  Evidence  to  estabhsh  heirship  and  pedi- 
gree, had  been  obtained  under  a  commission 
issued  for  that  purpose  to  France,  in  an  action 
of  ejectment,  in  which  the  plaintiffs  had  reco- 
vered the  lots  of  ground  for  which  the  suit  was 
instituted.  In  the  course  of  that  trial,  a  bill  of 
e.vceptions  was  tendered  by  the  plaintiffs  and 
sealed  by  the  court,  in  which  the  evidence  con- 
tained in  the  commi.ssion  was  inserted.  The 
commission  and  the  testimony  obtained  under  it 
were  afterwards  lost.  In  an  action  for  mesne 
profits,  brought  by  the  plaintiffs  in  the  ejectment, 
against  the  landlord  of  the  defendant  in  the  suit, 
who  had  employed  counsel  to  oppose  the  claims 
of  the  plaintiffs,  but  who  was  not  a  party  to  the 
suit  on  record;  it  was  held,  by  the  supreme 
court,  that  the  testimony,  as  copied  into  the  bill 
of  exceptions,  was  legal  and  competent  evidence 
of  pedigree.     Chirac  v.  Rcinccker,  2  Peters.  619. 


COMMITMENT  ON  A  CRIiMINAL  CHARGE. 

1.  A  warrant  of  commitment,  by  two  justices 
of  the  peace  of  the  county  of  Alexandria,  must 
state  some  good  cause  cerlain,  supported  by  oath. 
The  discharge  of  the  prisoner  from  confinement, 
the  warrant  being  illegal,  does  not  prevent  the 
justices  proceeding  de  novo,  if  the  prisoner  is 
really  a  person  of  ill  name,  and  who  ought  to 
find  sureties  for  his  good  behaviour.  Ex  parte 
Burford,  3  Cranch,  448;   1  Cond.  Rep.  594. 

2.  A  person  maybe  committed  for  a  crime  by 
one  magistrate,  upon  an  affidavit  made  before 
another.  Ex  parte  BoUman  and  Sivartivout,  4 
Cranch,  75;  2  Cond.  Rep.  33. 

•  3.  A  magistrate,  who  is  found  acting  as  .such, 
must  be  presumed  to  have  taken  the  requisite 
oaths.     Ihid. 

4.  In  the  case  of  the  United  States  ^;.  Aaron  Burr, 
before  the  circuit  court  of  Virginia,  on  a  motion, 
by  thte  attorney  of  the  United  State.s,  to  commit 
the  accused  on  two  charges  :  1st.  For  setting  on 
foot,  and  providing  the  means  for  an  expedition 
against  the  territories  of  a  nation  at  peace  with 
the  United  States.  2d.  For  high  treason  acaiiist 
the  United  States— Mr.  Chief  Justice  MaVshall 
said:  "On  an  application  of  this  kind,  I  cer- 
tainly should  not  require  that  proof  which  would 
be  necessary  to  convict  the  person  to  be  com- 
mitted, on  a  trial  in  chief;  nor  shouKI  I  ever  re- 
quire that  which  should  absolutely  convince  my 
own  mind  of  the  guilt  of  the  accusetl  :  but  I 
ought  to  require,  and  I  should  require,  that  pro- 


bable cause  be  shown  ;  and  I  understand  proba- 
ble cause  to  be,  a  case  made  out  by  proof,  fur- 
nishing good  reason  to  believe,  that  the  crime 
alleged  has  been  committed  by  the  person 
charged  with  having  committed  it.  I  think  this 
opinion  entirely  reconciliable  with  that  quoted 
from  Judge  Blackstone,  where  that  learned  and 
accurate  commentator  says,  that  'if  upon  inquiry 
it  manifestly  appears  that  no  such  crime  has  been 
committed,  or  that  the  suspicion  entertained  of 
the  prisoner  was  wholly  groundless;  in  such 
cases  only  it  is  lawful  to  discharge  him;  other- 
wise, he  must  be  committed  to  prison  or  give 
bail.'  I  do  not  understand  him  as  meaning  to 
say.  that  the  hand  of  malignity  may  grasp  any 
individual  against  whom  its  hate  may  be  di- 
rected, or  whom  it  may  capriciously  seize, 
charge  him  with  some  secret  crime,  and  put 
him  to  proof  of  his  innocence.  But  I  under- 
stand that  the  foundation  of  the  proceeding  must 
be  a  probable  cause,  to  believe  there  is  guilt; 
which  probable  cause  is  only  to  be  done  away 
in  the  manner  stated  by  Blackstone.  The  total 
failure  of  proof  on  the  part  of  the  accuser,  would 
be  considered  by  that  article,  as  being  in  itself 
a  legal  manifestation  of  the  innocence  of  the 
accused."     1  Burr's  Trial,  4. 

5.  The  power  to  commit  a  person  for  an  offence 
against  the  law,  is  necessarily  exercised  by  courts 
in  the  discharge  of  their  functions,  and  is  im- 
plied in  the  duties  which  a  court  must  perform  ; 
and  the  judiciary  act  contemplates  it  in  this  light. 
It  is  exercised  by  every  court  of  criminal  juris- 
diction :  and  courts,  as  well  as  magistrates,  are 
conservators  of  the  peace.     Ibid.  79. 


COMMON  CARRIERS. 

1 .  The  transportation  of  passengers,  or  of  mer- 
chandise, by  common  carriers,  does  not  neces- 
sarily imply,  that  the  owners  are  not  common 
carriers  of  bank  notes  or  specie.  The  nature 
and  extent  of  that  employment  or  business  which 
the  owners  expressly  or  impliedly  hold  them- 
selves out  as  undertaking,  furnishes  the  limits 
of  their  rights,  duties,  obligations,  and  liabilities. 
Citizens'  Bank  v.  Nantucket  Slcamhoat  Co.,  2 
Story's  C.  C.  R.  16. 

2.  No  person  is  a  common  carrier,  in  the  sense 
of  the  law,  who  is  not  a  carrier  for  hire.  It  is 
not  necessary  that  the  compensation  should  be  a 
fixed  sum;  it  is  sufficient  if  it  be  in  the  nature 
of  a  quantum  meruit,  enuring  to  the  benefit  of 
the  owners.  Nor  is  it  necessary  that  the  goods 
or  property  should  be  entered  upon  a  freight  list, 
or  the  contract  be  verified  by  any  written  me- 
morandum ;  although  both  may  be  important 
ingredients  in  ascertaining  the  true  understand- 
ing of  the  parties,  as  to  the  character  of  the  bail- 
ment.    Ibid. 

3.  Where  a  certain  charter,  incorporating  the 
Nantucket  Steamboat  Company,  granted  a  right 
to  run  a  steamboat  "for  the  transportation  of 
merchandise,"  and  the  master  thereof,  being  in- 
trusted with  a  cerlain  sum  of  money  in  bank- 
bills,  lost  it,  or  never  duly  delivered  it;  it  was 
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held,  that  the  term  -'merchandise"  does  not 
apply  to  mere  evidences  of  value,  such  as  notes, 
bills,  checks,  policies  of  insurance,  and  bills  of 
lading;  but  only  to  articles  having  an  intrinsic 
value,  in  bulk,  weight,  or  measure,  and  which 
are  bought  and  sold  ;  and  that,  in  order  to  render 
the  company  liable,  it  must  be  clearly  proved, 
that  they  had  held  themselves  out  to  the  public 
as  common  carriers  of  bank-bills  for  hire ;  and 
that  they  had  authorized  the  master  to  contract 
on  their  account  and  not  on  his  own,  for  the  car- 
riage thereof,  which  in  the  present  case  was  not 
established  by  proof.     Ibid. 

4.  It  was  also  lield^  that  the  onus  proband! 
Avas  upon  the  libellants  to  make  out  a  prima 
facie  case,  in  the  affirmative;  and  then  the  onus 
proband!  of  displacing  this  inference  was  shifted 
upon  the  respondents.     Ihid. 

5.  The  knowledge  of  the  owners,  that  the 
master  carried  the  money  for  hire,  would  not 
affect  them,  unless  the  hire  was  on  their  account, 
or  unless  the  master  held  himself  out  as  their 
agent  in  that  business,  within  the  scope  of  the 
usual  employment  and  service  of  the  steamboat. 
Ibid. 

6.  Where  a  bo.v  of  gold  sovereigns  was  shipped 
on  board  the  ship  North  America,  to  be  carried 
for  hire  from  New  York  to  Mobile,  and  the  bill 
of  lading  only  contained  the  usual  e.vceptions 
against  "perils  of  the  seas,"  and  the  ship  was 
wrecked  on  the  •'  Honda  Reefs,"  and  the  captain 
then  removed  the  box  from  the  state-room  where 
it  could  be  locked  up,  and  placed  it  in  the  run 
where  the  crew  had  free  access,  and  allowed  it 
to  remain  there,  without  personality  superintend- 
ing it,  while  the  wreckers  were  on  board,  and 
the  bo.x  was  lost,  and  a  libel  was  brought  against 
the  captain  and  owners  to  recover  its  value.  It 
was  held,  that  the  burden  of  proof  was  on  the 
respontlents  to  show,  that  the  loss  occurred  by  a 
'•peril  of  the  seas,"  and  that,  failing  in  this,  they 
were  responsible  for  the  loss,  however  it  oc- 
curred. King  V.  Shepherd,  3  Story's  C.  C.  R.  349. 

7.  Held,  also,  that  the  mere  fact  that  the  vessel 
was  wrecked,  did  not  vary  the  liabilities  of  the 
owner  and  master  as  common  carriers,  unless 
the  property  perished  with  the  wreck,  and  in 
consequence  of  the  wrecking ;  but  that  they  were 
bound  to  e.xert  all  possible  diligence,  care,  and 
skill ;  and  that  the  evidence  showed,  that  the 
captain  was  grossly  negligent  in  the  present  case. 
Ibid. 

8.  Held,  also,  that  the  captain  had  no  right  to 
abandon  the  vessel  to  the  care  and  custody  of 
the  wreckers.     Ibid. 

9.  Held,  also,  that  the  value  of  the  coins  was 
to  be  estimated  at  their  worth  at  Key  West  at 
the  time  when  proceedings  were  there  instituted 
for  salvage,  with  interest  "from  such  time.    Ibid. 

10.  The  act  of  God,  which  would  e.xcuse  a 
common  carrier  for  a  loss  of  goods,  must  be  the 
immediate  and  not  the  remote  cause  of  the  loss. 
Ibid. 

11.  The  same  rules  of  law  are  not  applicable 
to  losses  under  policies  of  insurance  and  by  com- 
mon carriers.     Ibid. 

12.  There  is  no  difference  in  point  of  law  be- 


tween common  carriers  on  land  and  common 
carriers  by  water.     Ibid. 

13.  Where  a  vessel,  by  which  goods  are  trans- 
ported for  hire,  becomes  disabled,  it  is  the  duty 
of  the  carrier-master  to  forward  the  goods  by 
another  ship,  if  practicable ;  and  his  duty  as 
carrier  is  not  ended  until  they  are  delivered  at 
their  place  of  destination,  or  are  returned  to  the 
possession  of  the  owner,  or  kept  safely  until  the 
owner  can  resume  them,  or  otherwise  lawfully 
disposed  of.     Ibid. 

See  CARRIERS — ante,  page  273. 


COMMON  LAW. 

1.  The  common  law  of  England  is  not  to  be 
taken  in  all  respects  to  be  that  of  America.  Our 
ancestors  brought  with  them  its  general  princi- 
ples, and  claimed  it  as  their  birthright.  But  they 
brought  with  them  and  adopted  only  that  portion 
which  was  applicable  to  their  situation.  Van 
Ncxs  v.Pacard,  2  Peters,  144. 

2.  By  "common  law,"  the  framers  of  the  con- 
stitution of  the  United  States  meant  what  the 
constitution  denominated  in  the  third  article, 
"law  ;"  not  merely  suits  which  the  common  law 
recognised  among  its  old  and  settled  proceed- 
ings: but  suits  in  which  legal  rights  were  to  be 
ascertained  and  determined,  in  contradistinction 
to  those  where  equitable  rights  alone  were  re- 
garded, and  equitable  remedies  were  adminis- 
tered :  or  where,  as  in  the  admiralty,  a  mi.xture 
of  public  law  and  of  maritime  law  and  equity 
was  often  found  in  the  same  suit.  Paisonsy. 
Bedford  et  ah,  3  Peters,  447. 

3.  There  can  be  no  common  law  of  the  United 
States.  The  federal  government  is  composed 
of  twenty-four  sovereign  and  independent  states, 
each  of  which  may  have  its  local  usages,  cus- 
toms, and  common  law.  There  is  no  principle 
which  pervades  the  Union,  and  has  the  authority 
of  law,  that  is  not  embodied  in  the  constitution 
or  laws  of  the  Union.  The  common  law  could 
be  made  a  part  of  our  system  by  legislative 
adoption.  Whcaton  If  Donaldson  v.  Peters  If  Griag, 
8  Peters,  591. 

4.  When  a  common  law  right  is  asserted,  we 
look  to  the  state  in  which  the  controversy  ori- 
ginated.    Ibid. 

5.  When  the  ancestors  of  the  citizens  of  the 
United  States  migrated  to  this  country,  they 
brought  with  them,  to  a  limited  e.xtent,  the 
English  common  law  as  part  of  their  heritage. 
No  one  will  contend,  that  the  common  law,  as 
it  existed  in  England,  has  ever  been  in  force  in 
all  its  provisions,  in  any  state  in  this  Union.  It 
was  adopted  only  so  far  as  its  principles  were 
suited  to  the  condition  of  the  colonies  :  and  from 
this  circumstance  it  is  seen  what  is  the  common 
law  in  one  state  is  not  so  considered  in  another. 
The  judicial  decisions,  the  usages  and  customs 
of  the  respective  states,  must  determine  how  far 
the  common  law  has  been  introduced,  and  sanc- 
tioned iu  each.     Ibid. 

6.  The  religious  establishment  of  England 
was  adopted  by  the  colony  of  Virginia,  together 
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with  the  common  law  upon  that  subject,  as  far 
as  was  applicable  to  the  circumstances  of  the 
colony.  Terrctt  v.  Taylor,  9  Cranch,  43  3  3  Cond. 
Rep.  254. 

7.  The  courts  of  the  United  States  have  no 
common  law  jurisdiction  in  cases  of  libel  against 
the  government  of  the  United  States.  But  they 
have  the  power  to  fine  for  contempts,  to  impri- 
son for  contumacy,  and  to  enforce  the  observance 
of  their  orders.  The  U.  S.  v.  Hudson  ^'  Goodwin, 
7  Cranch,  32;  2  Cond.  Rep.  405. 

8.  Certain  implied  powers  must  necessarily 
result  to  our  courts  of  justice,  from  the  nature 
of  their  institution.  But  jurisdiction  of  crimes 
against  the  state  are  not  among  those  powers. 
To  fine  for  contempt,  imprison  for  contumacy, 
enforce  the  observance  of  orders,  Sic,  are  powers 
which  cannot  be  dispensed  with  in  a  court,  be- 
cause they  are  necessary  to  the  exercise  of  all 
others.     Ibid. 

9.  In  the  case  of  the  United  States  v.  Coolidge, 
the  question  made  in  the  circuit  court  of  the 
United  Slates,  for  the  district  of  Massachusetts, 
was,  whether  the  circuit  court  had  jurisdiction 
over  common  law  offences  against. the  United 
States.  The  case  in  the  circuit  court  was  an  in- 
dictment for  forcibly  rescuing  a  prize  which  had 
been  captured  and  taken  pos.session  of  by  two 
American  privateers ;  and  when  rescued,  was 
on  her  way,  under  the  direction  of  the  prize- 
master  and  crew,  to  the  port  of  Salem,  Mass. 
In  the  supreme  court,  the  attorney-general.  Rush, 
said  he  had  considered  the  point  as  decided  in 
the  case  of  the  United  States  v.  Hudson  &  Good- 
win, and  that  it  was  not  his  intention  to  argue  it 
at  that  time.  Story,  Justice,  said  :  1  do  not  take 
the  question  to  be  settled  in  that  case.  Johnson, 
Justice,  said :  He  considered  it  to  be  settled  by 
the  authority  of  that  case.  WiiSHiNGTON,  Jus- 
tice, said :  Whenever  counsel  can  be  found 
ready  to  argue  it,  I  shall  divest  myself  of  all 
prejudice  arising  from  that  case.  Livingston, 
Justice,  said  :  I  am  disposed  to  hear  an  argu- 
ment on  the  point.  This  case  was  brought  up 
for  that  purpose  ;  but  until  the  question  is  rear- 
gued, the  case  of  the  United  States  v.  Hudson 
and  Goodwin,  must  be  taken  as  law.  3Ir.  Jus- 
tice Johnson  delivered  the  opinion  of  the  court. 
Upon  the  question  now  before  the  court,  a  dif- 
ference of  opinion  has  existed,  and  still  exists, 
•among  the  members  of  the  court.     We  should, 

therefore,  have  been  willing  to  have  heard  the 
question  discussed  upon  solemn  argument.  But 
tlie  attorney-general  has  declined  to  argue  the 
cause,  and  no  counsel  appears  for  the  defendant. 
Und(^  these  circumstances,  the  court  would  not 
choose  to  review  their  former  decision  in  the 
case  of  the  United  States  v.  Hudson  &  Goodwin, 
or  draw  it  into  doubt;  they  will,  therefore,  cer- 
tify an  opinion  to  the  circuit  court  in  conformity 
with  that  decision.  U.  S.  v.  Coolidge  ct  al.,  1 
Wheat.  41.5;  3  Cond.  Rep.  613. 

10.  The  ship  registry  acts  have  not  changed 
the  common  law,  as  to  the  mode  in  which  ships 
maybe  transferred;  but  only  take  from  any  ship 
not  transferred  according  to  those  acts  the  cha- 
racter of  an  American  ship.  Weston  v.  Pcnnimarij 
1  INIason's  C.  C.  R.  306. 


1  ] .  The  terms  "usages  and  principles  of  law," 
'•'courts  of  law  and  equity,"  and  "  ad  mi  rait}'," 
as  used  in  the  acts  of  congress,  refer  to  the  com- 
mon law,  and  not  to  the  civil  law,  which  recog- 
nises no  line  of  discrimination  between  the  juris- 
diction of  courts  of  law,  equity,  and  admiralty. 
Baincs  v.  The  Schooner  James  and  Catharine,  1 
Baldwin's  C.  C.  R.  557. 

12.  The  common  law  is  the  basis  of  the  juris- 
prudence of  the  states.     Ibid.  563. 

13.  It  is  a  general  rule,  unless  altered  by  acts 
of  assembly,  or  usage  ;  and  if  any  exceptions  to 
it  are  alleged,  they  must  be  made  to  appear. 
Ibid. 

14.  In  the  case  of  The  Town  of  Pawlet  v. 
Clarke  et  al.  the  supreme  court  said  ;  "we  take 
it  to  be  a  clear  principle,  that  the  common  law 
in  force  at  the  time  of  the  emigration  of  our  an- 
cestors, is  deemed  the  birthright  of  the  colonies, 
unless  so  far  as  it  is  inapplicable  to  their  situa- 
tion, or  repugnant  to  their  rights  and  privileges." 
The  Toivn  of  Paivlet  v.  Clarke  et  al.,  9  Cranch, 
292;  3  Cond.  Rep.  420. 

15.  No  state  court  is  competent  to  settle  the 
common  or  statute  law  of  England  ;  nor  is  this 
court,  (the  circuit  court  of  the  United  States  of 
New  Jersey,)  at  liberty  to  overlook  the  settled 
course  of  that  law,  when  it  is  admitted  to  be  the 
rule  by  which  a  case  before  them  must  be  go- 
verned. Waddcll  V.  Martin  et  al.,  C.  C.  of  New 
Jersey.  Pamphlet  opinion  of  the  court  delivered 
by  Mr.  Justice  Baldwin,  October  term,  1837, 
page  8. 

16.  "  Common  law,"  in  the  constitution  of  the 
United  States,  means  the  comrnon  law  of  I^ng- 
land.  The  amendment  respecting  trials  by  jury, 
restricts  the  legislature  from  granting  to  an  ap- 
pellate court,  in  .suits  at  common  law,  the  power 
to  re-examine  by  a  jury,  the  former  decision  of 
another  jury,  while  the  judgment  below  stands 
unreversed.  The  U.S.  v.  IVanson,  1  Gallis.  C.  C. 
R.  19. 

17.  At  the  date  of  the  act  of  congress  estab- 
lishing the  government  of  the  District  of  Colum- 
bia, the  common  law  of  England  was  in  force 
in  Maryland ;  and  of  couise  remained  and  con- 
tinued in  force  in  the  part  of  the  district  ceded 
by  Maryland  to  the  United  States.  The  power 
to  issue  a  mandamus  in  a  proper  case,  is  a  part 
of  the  common  law ;  and  it  has  been  fully  recog- 
nised as  in  practical  operation  in  a  case  decided 
in  the  court  of  that  state.  Kendall,  Postmaster- 
General,  V.  The  United  States,  12  Peters,  524. 

18.  There  is  no  principle  of  the  common  law 
which  pervades  the  Union,  and  exists  independ- 
ently of  the  laws  of  the  stales.  Lorman  v.  Clarke, 
2  M'Loan's  C.  C.  R.  568. 

19.  This  rule  is  found  as  adopted  and  modi- 
fied by  the  laws  and  judicial  decisions  of  the 
respective  states.     Ibid. 


COMPACTS  BETWEEN  STATES. 

1.  The  compact  of  1789,  between  Virginia  and 

Kentucky,  was  valid  under  that  provision  of  the 

constitution,  which  declares,  that  "no  state  shall, 

without  the  consent  of  congress,  enter  into  agree- 
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in  which  the  lands  claimed  by  the  defendants 
were  situated,  according  to  the  boundary  of  the 
state  of  Tennessee,  declared  and  established  at 
a  time  when  the  state  of  Tennessee  became  one 
of  the  states  of  the  United  States.  The  circuit 
court  instructed  the  jury  that  the  state  of  Ten- 
nessee, by  sanctioning  the  compact,  admitted, 
in  the  most  solemn  form,  that  the  lands  in  dis- 
pute were  not  within  her  jurisdiction,  nor  within 
the  jurisdiction  of  North  Carolina,  at  the  time 
they  were  granted;  and  that,  consequently,  the 
titles  are  subject  to  the  compact :  Held,  by  the 
supreme  court,  that  the  instructions  of  the  circuit 
court  were  entirely  correct.  Poole  \.  Flecger,  11 
Peters,  185. 

9.  The  seventh  article  of  the  compact  between 
Virginia  and  Kentucky  declares,  "all  private 
rights  and  interests  of  lands  within  the  said  dis- 
trict (Kentucky),  derived  from  the  laws  of  Vir- 
ginia, prior  to  such  separation,  shall  remain  valid 
and  secure  under  the  laws  of  the  proposed  state, 
and  shall  be  determined  by  the  laws  now  exist- 
ing in  this  state  (Virginia)."  Whatever  course 
of  legislation,  by  Kentucky,  would  be  sanctioned 
by  the  principles  and  practice  of  Virginia,  should 
be  regarded  as  an  unaffected  compliance  with 
the  compact.  Such  are  all  reasonable  quieting 
statutes.  Hawkins  v.  Barney's  Lessee.  5  Peters, 
457. 

10.  From  as  early  a  date  as  the  year  1705, 
Virginia  has  never  been  without  an  act  of  limita- 
tion :  and  no  class  of  laws  is  more  universally 
sanctioned  by  the  practice  of  nations,  and  the 
consent  of  mankind,  than  those  laws  which  give 
peace  and  confidence  to  the  actual  possessor 
and  tiller  of  the  soil.  Such  laws  have  frequently 
passed  in  review  before  the  supreme  court;  and 
occasions  have  occurred  in  which  they  have 
been  particularly  noticed,  as  laws  not  to  be  im- 
peached on  the  ground  of  violating  private  rights. 
It  is  impossible  to  take  any  reasonable  e.\ception 
to  the  course  of  legislation  pursued  by  Kentucky 
on  this  subject.  She  has  in  fact  literally  com- 
plied with  the  compact  in  its  most  rigid  con- 
struction. For  she  adopted  the  very  statute  of 
Virginia  in  the  first  instance,  and  literally  gave 
her  citizens  the  full  benefit  of  twenty  years  to 
prosecute  their  suits,  before  she  enacted  the  law 
now  under  consideration.  As  to  the  exceptions 
and  Drovisos  and  savings  in  such  statutes,  they 
must  necessarily  be  left,  in  all  cases,  to  the 
wisdom  or  discretion  of  the  legislative  power. 
Jbid. 

12.  It  is  not  to  be  questioned,  that  laws  limit- 
ing the  time  of  bringing  suits  constitute  a  part 
of  the  lex  fori  of  every  country ;  the  laws  for 
administering  justice,  one  of  the  most  sacred  and 
important  of  sovereign  rights  and  duties,  and  a 
restriction  upon  which  must  materially  affect 
both  legislative  and  judicial  independence.  It 
can  scarcely  be  supposed  that  Kentucky  would 
have  consented  to  accept  a  limited  and  crippled 
sovereignt}' ;  nor  is  it  doing  justice  to  Virginia 
to  believe,  that  she  would  have  wished  to  re- 
duce Kentucky  to  a  state  of  vassalage.     Yet  it 

, ,  .  would  be  difficult,  if  the  literal  and  rigid  con- 

tion  of  the  state  of  Tennessee,  and  grants  from  I  struction  necessary  to  exclude  her  from  passn::g 
the  state  of  Tennessee,  in  1809,'l811,  1812,  1814.    the  limitation  act  were  adopted,  to  assign  her  a 
Vol.  I.— 32  '  >  >  >  . 


ment  or  compact  with  another  state,  or  with  a 
foreign  power:"'  no  particular  mode,  in  which 
that  consent  must  be  given,  having  been  pre- 
scribed by  the  constitution  ;  and  congress  having 
consented  to  the  admission  of  Kentucky  into  the 
Union,  as  a  sovereign  state,  upon  the  conditions 
in  the  compact.  Green  v.  JBiddle,  8  Wheat.  1 :  5 
Cond.  Rep.  369. 

2.  The  compact  is  not  invalid  upon  the  ground 
of  its  surrendering  rights  of  sovereignty,  which 
are  unalienable.     Ibid. 

3.  To  bring  a  case  within  the  protection  of  the 
seventh  article  in  the  compact  between  Virginia 
and  Kentucky,  it  must  be  shown  that  the  title 
to  the  land  asserted,  is  derived  from  the  laws  of 
Virginia,  prior  to  the  separation  of  the  two  states. 
Lessee  of  Fisher  v.  CockereU,  5  Peters,  248. 

4.  The  construction  of  a  compact  between  the 
slates  of  Virginia  and  Pennsylvania,  is  not  to  be 
settled  by  the  laws  or  decisions  of  either  of  those 
states,  but  by  the  compact  itself.  Marlatt  v.  Silk 
et  al.,  11  Peters,  1. 

5.  The  decision  of  a  question  of  the  construc- 
tion of  such  a  compact,  is  not  to  be  attested  from 
the  decisions  of  either  state,  but  is  one  of  an  in- 
ternational character.     Ibid. 

6.  It  is  a  part  of  the  general  right  of  sove- 
reignty, belonging  to  independent  nations,  to 
establish  and  fix  the  disputed  boundaries  be- 
tween the  respective  limits,  and  the  bounda- 
ries so  established  and  fixed  by  contract  be- 
tween nations,  become  conclusive  upon  all  the 
subjects  and  citizens  thereof,  and  bind  their 
rights;  and  are  to  be  treated,  to  all  intents  and 
purposes,  as  the  real  boundaries.  This  right  is 
expres.sly  recognised  to  exist  in  the  states  of  the 
Union,  by  the  constitution  of  the  United  States; 
and  is  guarded  in  its  exercise  by  a  single  limita- 
tion or  restriction,  only  requiring  the  consent  of 
congress.     Ibid. 

7.  The  compact  between  New  Jersey  and 
Pennsylvania  recognises  the  right  of  fishery  in 
riparian  owners  on  the  Delaware.  Bcnnet  v. 
Boggs,  Baldwin's  C.  C.  R.  60. 

8.  The  plaintiffs,  in  the  circuit  court  of  West 
Tennessee,  instituted  an  ejectment  for  a  tract 
of  land  held  under  a  Virginia  military  land -war- 
rant, situate  south  of  a  line  called  ]\Iathews' 
line,  and  south  of  Walker's  line ;  the  latter  being 
the  established  boundaries  between  the  states 
of  Kentucky  and  Tennessee,  as  fixed  by  a  com- 
pact between  those  states,  made  in  1820;  by 
which  compact,  although  the  jurisdiction  over 
the  territory  to  the  south  of  Walker's  line  was 
acknowledged  to  belong  to  Tennessee,  the  titles 
to  lands  held  under  Virginia  military  land-war- 
rants, &c.;  and  grants  from  Kentucky,  as  far 
south  as  "Mathews'  line,"  were  declared  to  be 
confirmed :  the  state  of  Kentucky  having,  before 
the  compact,  claimed  the  right  to  the"  soil,  as 
well  as  the  jurisdiction  over  the  territory,  and 
having  granted  lands  in  the  same.  The  com- 
pact of  1820  was  confirmed  by  congress.  The 
defendants  in  the  ejectment  claimed  the  lands 
under  title  emanating  from  the  state  of  North 
Carolina,  in  1786,  1794,  1795  ;  before  the  forma- 
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position  higher  than  that  of  a  dependent  on  Vir- 
ginia.    Jbid. 

13.  The  limitation  act  of  the  state  of  Ken- 
tucky, commonly  known  by  the  ephhet  of  "the 
seven  years  law,"  does  not  violate  the  compact 
between  the  state  of  Virginia  and  the  state  of 
Kentucky.     Ibid. 

14.  Compact  between  Virginia  and  Maryland, 
relative  to  the  river  Potomac.  City  of  George- 
town V.  TAc  Alexandria  Canal  Company,  12  Pe- 
ters, 91. 

15.  The  act  of  congress,  which  granted  the 
charter  to  the  Alexandria  Canal  Company,  is  in 
no  degree  a  violation  of  the  compact  between 
the  states  of  Virginia  and  Maryland,  or  of  any 
of  the  rights  that  the  citizens  of  either  or  both 
slates  claimed  as  being  derived  from  it.     Ibid. 

16.  A  compact  entered  into  between  two 
states,  with  the  assent  of  congress,  is  binding  on 
those  states,  and  the  citizens  of  each.  Flceger 
ct  al.  V.  Poole  et  al,  1  JM'Lean's  C.  C.  R.  191. 

17.  Grants  may  be  annulled  by  such  compact, 
on  the  ground  of  having  been  issued  beyond  the 
jurisdiction  of  the  state.     Ibid. 

18.  Private  rights  cannot  be  interposed  to  pre- 
vent the  taking  effect  of  such  compact.     Ibid. 

See  Boundaries  of  States,  Ante,  2G6. 


COMPENSATION  TO  PUBLIC  OFFICERS. 

1.  Samuel  W.  Dickson  ^^•as  appointed  a  re- 
ceiver of  public  money  for  the  Choctaw  district. 
I\Iississippi,  and  entered  on  the  duties  of  his 
office  on  the  22d  November,  1833,  and  continuetl 
to  hold  the  office  until  the  2filh  July,  1836,  when 
he  resigned  it.  He  received  more  than  two  hun- 
dred and  fifty  thousand  dollars  of  public  money 
in  each  year,  during  the  two  years  of  his  conti- 
nuance in  office ;  and  also,  more  than  two  hun- 
dred and  fifty  thousand  dollars  during  the  por- 
tion of  the  year  commencing  on  the  22d  No- 
vember, 1835,  and  ending  on  the  26th  July.  1836. 
He  claimed  under  the  act  of  congress  relating  to 
the  compensation  and  salaries  of  receivers,  a 
compensation  of  one  per  cent,  on  the  sum  of 
two  hundred  and  fifty  thousand  dollars  in  each 
year  j  and  also,  a  commission  of  one  per  cent, 
on  the  money  received  during  the  fraction  of  the 
year,  not  exceeding,  with  the  salary  of  five  hun- 
dred dollars,  three  thousand  dollars,  in  the  irac- 
tion  of  the  last  year.  The  United  States  claimed 
to  hnifii  the  commissions  and  salary  to  the  fiscal 
year,  from  January  1st  to  December  31st,  annu- 
ally; and  denied  his  right  to  more  than  a  por- 
tion of  the  commissions  on  the  money  received 
by  him,  limiting  the  same  to  the  proportion  of 
the  year  he  was  in  office.  Held,  that  the  re- 
ceiver was  entitled  to  charge  his  commissions  on 
the  whole  sum  received  by  him  in  the  part  of 
the  year  he  was  in  office;  the  same  not  exceed- 
ing, whh  his  salary,  the  amount  of  three  thou- 
sand dollars.  'The  United  States  v.  Dickson  et  al., 
15  Peters,  141. 

2.  The  receiver  was  entitled  to  calculate  his 
yearly  commissions  on  the  amount  of  public 


)ney  received   by  him   during  a  year,  com- 
iuc'mg  from  the  date  of  his  annointraent,  in- 


mone 

mencnig  irom  tne  elate  ot  his  apponitraent,  in- 
stead of  calculating  it  by  the  fiscal  year,  which 
commences  with  the  calendar  year,  on  the  first 
day  of  January  in  every  year.  He  had  a  right 
to  charge  the  whole  yearly  maximum  of  com- 
missions, for  the  fractional  part  of  the  year  in 
wdrich  he  resigned.     Ibid. 

3.  The  United  Slates  instituted  a  suit  against 
Charles  Gratiot,  to  recover  a  balance  alleged  to 
be  due  by  him  for  money  paid  to  him  as  "  chief 
engineer  in  the  service  of  the  United  States,"  as 
shown  by  two  treasury  transcripts.  The  claims 
of  General  Gratiot  against  the  United  States,  as 
offsets  to  the  demand  against  him,  which  had 
been  exhibited  to  the  accounting  officers  of  the 
treasury,  were  for  commissions  on  disburse- 
ments of  public  money  at  Fortress  Monroe  and 
Fort  Calhoun,  being  two  dollars  per  day  during 
the  times  of  the  disbursements;  and  which  two 
dollars  per  day  were  charged  separately,  for 
each  day;  and  for  extra  services  in  conducting 
the  civil  works  of  internal  improvement,  carried 
on  by  the  United  States.  In  the  circuit  court, 
the  evidence  offered  to  prove  the  set-off  claimed 
by  the  defendant,  was  rejected.  Held,  that  un- 
less some  law  can  be  shown,  establishing  clearly 
and  unequivocally  the  illegality  of  each  of  the 
items  of  set-off,  and  no  such  law  exists,  the  re- 
fusal of  the  circuit  court  to  admit  the  evidence 
cannot  be  supported.  It  was  competent  and  re- 
levant evidence,  and  proper  for  the  consideration 
of  the  jury,  as  conducing  to  the  establishmeirt 
of  the  facts.  Gratiot  v.  The  United  States,  15 
Peters,  336. 

4.  Certain  requishions  had  been  paid  to  Ge- 
neral Gratiot  on  account  of  Fort  Grand  Terre, 
and  other  public  works,  as  staled  in  a  transcript 
of  the  treasury  of  the  United  States;  and  it  was 
contended  that  this  transcript  was  not  evidence 
in  an  action  against  "the  chief  engineer,"  as  the 
transcript  did  not  state  the  money  to  have  been 
paid  to  him  in  that  capacity.  Held,  tiiat  the 
balance  claimed  in  this  action  from  the  defendant, 
was  upon  a  transcript  from  the  treasury  including 
those  items,  which  had  been  charged  to  him  as 
chief  engineer;  and  as  there  was  no  distinct 
charge  on  the  transcript  objected  to,  the  refusal 
of  the  circuit  court  to  sustain  the  objection  was 
proper.     Ibid. 

5.  The  United  States  possess  the  general  right 
to  apply  all  sums  due  to  an  officer  in  the  service 
of  the  United  States  for  pay  and  emoluments,  to 
the  extinguishment  of  any  balances  due  to  them 
by  such  olficer,  on  any  other  account ;  whether 
as  a  private  individual,  or  an  oflicer  of  the  United 
States.  It  is  but  the  exercise  of  the  common 
right  which  belongs  to  every  creditor,  to  apply 
the  unappropriated  moneys  of  his  debtor  in  his 
hands,  m  the  extinguishment  of  the  debts  due 
by  him.     Ibid. 

6.  It  is  wholly  immaterial  whether  the  claim 
to  set-off  against  the  United  Stales  be  a  legal  or 
an  equitable  claim;  in  either  view  it  constitutes 
a  good  ground  of  set-ofi~  or  deduction.  It  is  not 
snfiicient  that  these  items  ought  to  be  rejected, 
that  there  is  no  positive  law  which  expressly 
provides  for  or  fixes  such  allowances.     There 
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are  many  authorities  conferred  on  the  different  |  it,  if  admitted,  would  not  have  sus  amed  it 
departments  of  the  government,  which,  for  their  Upon  a  review  of  the  laws  and  regulations  of 
due  execution,  require  services  and  duties  which  the  government,  applicable^^othe  ^^^^^i  Vct,^^t^is 
are  not  strictly  appertainin 


:  to,  or  devolved  upon, 
any  particular  office,  and  which  require  agencies 
of  a  discretionary  nature.  In  such  cases,  the 
department  charged  with  the  execution  of  the 
particular  authority,  business,  or  duty,  has  al- 
ways been  deemed  incidentally  to  possess  the 
right  to  employ  the  proper  persons  to  perform 
the  same,  as  the  appropriate  means  to  carry  into 
effect  the  required  end  ;  and  also,  the  right, 
where  the  service  or  duty  is  an  extra  service  or 
duty,  to  allow  the  person  so  employed  a  suitable 
compensation.     Ibid. 

7.  The  act  of  congress  of  the  16th  March, 
1802,  which  provides  for  the  organization  and 
establishment  of  the  corps  of  engineers,  never 
has  been  supposed  to  authorize  the  president  of 
the  United  States  to  employ  the  corps  of  engi- 
neers for  any  other  duty  except  such  as  belongs 
either  to  military  engineering,  or  to  civil  engi- 
neering. Assuming,  that  the  president  possessed 
the  fullest  power  under  the  act  to  employ,  from 
time  to  time,  every  officer  of  the  corps  in  the 
business  of  civil  engineering,  still  it  must  be 
obvious  that,  as  their' pay  and  emoluments  were 
or  would  be  regulated  with  reference  to  their 
ordinary  military  and  other  duties,  the  power  of 


apparent  that  the  'services  therein  alleged  to  be 
performed,  were  the  ordinary  special  duties  ap- 
pertaining to  the  office  of  chief  engineer,  and 
which  the  chief  engineer  was  bound  to  perform: 
and  without  any  compensation  beyond  his  salary 
and  emoluments  as  a  brigadier-general  in  the 
army  of  the  United  Slates,  on  account  of  such 
services.     Ibid. 

10.  Dr.  Minis,  a  surgeon  in  the  service  of  the 
army  of  the  United  States,  was  appointed  a  mili- 
tary disbursing  agent  for  removing  and  subsist- 
ing the  Cherokee  Indians.  He  charged  two  and 
a  half  per  cent,  on  the  sum  of  five  hundred  and 
fourteen  thousand  two  hundred  and  thirty-seven 
dollars,  actually  disbursed  by  him  in  the  course 
of  his  agency  in  1836,  1837.  The  cliarge  was 
rejected  at  the  treasury,  on  the  authority  of  a 
clause  in  the  act  of  congress  of  JMarch  3,  1835, 
ch.  303.  It  was  contended  by  the  plaintiff  in 
error,  1.  That  this  act  of  congress  did  not  apply 
to  the  case.  2.  That  from  the  long-established 
practice  of  the  government,  as  well  as  from  the 
established  law  of  the  land,  he  was  entitled  to 
commissions-  there  being  no  law.  prior  to  1839, 
disallowing  commissions  on  mone)-s  disbursed 
for   the   government.     3.  That  the  charge  for 


the  president  to  detach  them  upon  other  civil  commissions  should  be  allowed,  because  the 
services,  would  not  preclude  him  from  contract-  charge  is  made  on  disbursements  of  moneys  ap- 
in"-  to  allow  such  detached  officers  a  proper  com- '  propriated   during  the   session  of  congress  of 

"  '  1836-37,  and  therefore  neither  the  act  of  1835, 

nor  that  of  1839  were  applicable  to  the  claims. 
Held,  that  the  claim  is  not  supported  by  the 
laws  of  the  United  States;  and  that  no  commis- 
sions are  chargeable  to  the  United  States  on  the 
moneys  disbursed  by  the  agent  of  the  United 
States  for  removing  and  subsisting  the  Cherokee 
Indians.  The  case  falls  directly  within  the  act 
of  30th  June,  1834,  ch.  162,  for  organizing  the 
Indian  department.  This  act  authorizes  the  pre- 
sident of  the  United  States  to  require  any  mili- 
tary officer  of  the  United  States  to  execute  the 
duties  of  Indian  agent ;  and  prohibits  any  extra 
compensation  for  their  services,  other  than  an 
allowance  for  actual  travelling  expenses.  Mijiis 
V.  The  United  States,  15  Peters,  423. 

11.  In  the  act  of  congress  of  3d  March,  1835, 
ch.  303,  entitled.  An  act  making  certain  addi- 
tional appropriations  for  the  Delaware  Break- 
water, &c.,  a  proviso  is  introduced,  "Provided 
that  no  officer  of  the  army  shall  receive  any  per 
cent,  or  additional  pay,  extra  allowance  or  com- 
pensation, in  any  form  whatsoever,  on  account 
of  disbursing  any  public  money  appropriated  by 
law,  during  the  present  session,  for  fortifications, 
&c.,  or  for  any  other  service  or  duty  whatsoever, 
unless  authorized  by  law."  Held,  that  this  pro- 
viso applied  only  to  the  appropriations  made  for 
military  purposes  by  that  act,  and  to  any  which 
might  be  made  during  that  session  of  congress ; 
and  was  not  a  general  permanent  regulation, 
applicable  to  all  cases  of  expenditures  for  the 
military  purposes  of  the  United  States,  ""tier 
the  provisions  of  acts  of  congress.  It  would  be 
somewhat  novel  to  find  engrafted  upon  an  act 
making  special  and   temporary  appropriations, 


pensation  for  any  extra  services.  Such  a  con- 
tract may  not  only  be  established  by  proof  of 
some  positive  regulation,  but  may  also  be  in- 
ferred from  some  practice  and  usage  of  the  war 
department  in  similar  cases,  acting  in  obedience 
to  the  presumed  orders  of  the  president.     Ibid. 

8.  The  regulations  of  the  army  of  the  United 
States,  which  were  sanctioned  by  the  president 
in  1821,  art.  67.  and  in  1825,  art.  67,  which  allow 
two  dollars  per  diem,  not  to  exceed  two  and  a 
half  per  cent,  on  the  sum  disbursed,  to  the 
agents  for  disbursing  money  at  fortifications,  do 
not  limit  this  allowance  to  the  engineer  superin- 
tending the  construction  and  disbursing  the 
money,  as  agent  for  fortifications,  to  a  single  per 
diem  allowance  of  two  dollars  for  all  the  fortifi- 
cations for  which  a  distinct  appropriation  has 
been  made;  when  he  is  employed  at  the  same 
time  upon  several  fortifications,  each  requiring 
separate  accounts  of  the  disbursements  to  be 
kept,  on  account  of  there  being  distinct  and  in- 
dependent appropriations  therefor.  It  would  be 
unreasonable  to  suppose  that  these  regulations 
intended  to  give  the  same  amount  of  compen- 
sation to  a  person  disbursing  money  upon  two 
or  more  distinct  fortifications,  that  he  would  be 
entitled  to  if  he  were  disbursing  agent  for  one 
only ;  although  his  duties  might  be  thus  doubled, 
or  even  trebled.     Ibid. 

9.  A  claim  of  set-off  was  presented  for  thirtj'- 
seven  thousand  two  hundred  and  sixty-two  dol- 
lars and  forty-six  cents,  for  extra  services  in 
conducting  the  affairs  connected  with  the  civil 
works  of  internal  improvement.  Held,  that, 
upon  its  face,  this  item  has  no  just  foundation 
inlaw;  and  the  evidence  offered  in  support  of 
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any  proviso  which  was  to  have  a  general  and  i  he  would  coiifesf?  judgment,  and  not  dispute  her 
permanent  application  to  all  future  appropria-  !  liabilit)'  upon  the  note,  he,  the  attorney,  would 
tions.  Nor  ought  such  an  intention  on  the  part  I  immediately  proceed  by  execution  to  make  the 
of  the  legislature  to  be  presumed,  unless  it  is  i  amount  from  the  drawer  of  the  note,  the  princi- 
expressecf  in  the  most  clear  and  positive  terms,  [  pal  debtor ;  who,  he  assured  her,  had  sufficient 
and  where  the  language  admits  of  no  other  rea-    property  to  satisfy  the  s_ame._    Upon  the  faiih  of 


sonable  interpretation.     Ibid. 


COMPOSITION  WITH  CREDITORS. 

1.  It  is  generally  true  in  cases  of  composition, 
that  the  debtor  who  agrees  to  pay  a  less  sum  in 
the  discharge  of  a  contract,  must  pay  punctually. 
If  the  agreement  stipulates  for  partial  payments, 
and  the  debtor  fails  to  pay,  the  condition  to  take 
part  is  broken,  the  second  contract  forfeited,  and 
is  no  bar  to  the  original  cause  of  action.  Clarke 
et  al.  V.  White,  12  Peters,  178. 

2.  In  a  composition  for  a  debt,  by  which  one 
party  agreed  to  deliver  goods  to  the  amount  of 
seventy  per  cent,  in  satisfaction  of  a  debt  ex- 
ceeding ten  thousand  dollars,  and  omitted  to 
deliver  within  one  dollar  and  forty-one  cents  of 
the  amount ;  the  mistake  is  too  trivial  to  deserve 
notice.     Ibid. 

3.  If,  upon  failure  or  insolvency,  one  creditor 
goes  into  a  contract  of  general  composition  com- 
mon to  the  others;  at  the  same  time,  having  an 
underhand  agreement  with  the  debtor,  to  receive 
a  larger  per  cent. ;  such  agreement  is  fraudulent 
and  void.     Ibid. 

4.  The  rule  cutting  off  underhand  agreements 
in  cases  of  joint  and  general  compositions,  as  a 

fraud   upon   the   other  compounding  creditors.  ,  -      -,  , ,  •,•  ,   •      .i 

and  because  such  aareements  are  subversive  of  I  What  that  court  would  have  said  m  applyni-  the 
sound  morals  and  public  policy,  has  no  applica-    principles  to  the  case  of  a  compromise  made  by 
tion  to  a  case  where  each  creditor  acts  not  only  |  f'^  attorney  in  fact,  as^  well  as  thejittorney  at 
for  himself,  but  in  opposition    to   every  other 
creditor:  all  equally  relying  on  their  vigilance 


this  promise  she  did  confess  the  judgment.  Held, 
that  this  agreement  fell  within  the  scope  of  the 
general  authority  of  the  attorney,  and  was  bind- 
ing on  the  plaintiffs  in  the  suit.  The  plaintiffs 
in  the  suit  having  failed  to  proceed  by  execution 
against  the  cli'awer  of  the  note,  and  having  suf- 
fered him  to  remove  with  his  property  out  of  the 
reach  of  process  of  execution,  the  circuit  court, 
on  a  bill  filed,  perpetually  enjoined  proceedings 
on  the  judgment  confessed  by  the  administratrix 
of  the  endorser ;  and  the  decree  of  the  circui' 
court  was,  on  appeal,  affirmed  by  the  supreme 
court.  The  Union  Bank  of  Georgetown  v.  Geary, 
5  Peters,  99. 

3.  An  attorney  at  law,  it  is  said,  cannot  make 
a  compromise  to  bind  his  client :  and  the  case 
of  Holker  v.  Parker,  7  Cranch,  436,  was  relied 
upon  for  this  doctrine.  But  upon  examining  the 
opinion  delivered  by  the  chief  justice  in  that 
case,  we  find  him  saying,  "that  though  an  attor- 
ney at  law,  merely  as  such,  has,  strictly  speak- 
ing, no  right  to  make  a  compromise,  yet  a  court 
would  be  disinclined  to  disturb  one  which  was 
not  so  unreasonable  in  itself  as  to  be  exclaimed 
against  by  all,  and  to  create  an  impression  that 
the  attorney's  judgment  had  been  imposed  on, 
or  not  fairly  exercised.  Though  it  may  assume 
the  form  of  an  award  or  judgment  at  law,  the 
injured  party,  if  his  own  conduct  has  been  per- 
fectly blameless,  ought  to  be  relieved  against  it." 


to  gain  a  priority,  which,  if  obtained,  each  being 
entitled  to  have  satisfaction,  cannot  be  question- 
ed.    Ibid. 


COMPROMISE. 

1.  Although  an  attorney  at  law  has  no  right  to 
make  a  compromise,  yet  a  court  will  be  disin- 
clihed  to  disturb  one  which  was  not  so  unrea- 
sonable in  itself  as  to  be  exclaimed  against  by 
all,  and  to  create  an  impression  that  the  judg- 
ment of  the  attorney  has  been  imposed  upon, 
or  not  fairly  exercised.  But  where  the  sacrifice 
is  such  *s  to  leave  it  scarcely  possible  that  with 
a  full  knowledge  of  every  circumstance,  such  a 
compromise  could  be  fairly  made,  there  can  be 
no  hesitation  in  saying  that  the  compromise  be- 
ing unauthorized,  and  being,  therefore,  in  itself 
void,  ought  not  to  bind  the  injured  party.  Though 
it  may  assume  the  form  of  an  award  or  a  judg- 
ment at  law,  the  injured  party  ought  to  be  re- 
lieved against  it.  Holker  ct  al.  v.  Parker,  7 
Cranch,  436;  2  Cond.  Rep.  506. 

2.  The  attorney  of  the  plaintiffs,  in  an  action 
on  a  promissory  note,  agreed  with  the  defendant, 
whose  intestate  was  endorser  of  the  note,  that  if 


law,  fully  and  promptly  communicated  to  his 
principal,  who  afterwards  received  the  fruits  of 
it,  and  who  acquiesced  for  ten  or  twelve  years 
in  what  had  been  done,  we  need  be  at  no  loss  to 
conjecture.  Mayer  v.  Foidkrod,  4  Wash.  C.  C. 
R.  511. 


COMPUTATION  OF  TIME. 

1.  Where  the  computation  is  to  be  made  for 
the  act  done,  the  day  on  which  the  act  is  done 
is  to  be  included.  Arnold  v.  The  United  States, 
9  Cranch,  104 ;  3  Cond.  Rep.  296. 

2.  Where  llie  computation  of  time  is  to  be 
made  from  an  act  done,  the  day  on  which  the 
act  is  done  is  included  ;  the  act  being  the  ter- 
minus a  quo,  the  computation  is  to  be  made,  and 
there  being,  in  contemplation  of  law,  no  fractions 
of  a  day,  unless  the  question  arises  as  to  the 
priority  of  acts  of  the  same  date.  Pierpont  et 
al.  V.  Graham,  4  Wash.  C.  C.  R.  232. 

3.  The  only  exception  to  this  rule  is  establish- 
ed by  the  law  merchant,  which  considers  the 
day  on  which  a  bill  of  exchange,  payable  at  so 
many  days  after  sight,  is  accepted,  as  exclutled. 
Ibid. 

4.  When  the  expressions  of  a  deed  are  "  from 
the  date,"  if  a  present  interest  is  to  commence 
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from  the  date,  the  clay  of  the  date  is  included  ; 
but  if  they  are  used  merely  to  fix  a  terminus 
from  which  to  compute  time,  the  day  is,  in  all 
cases,  excluded.     Ibid. 

5.  If  in  a  lease  for  so  many  years,  a  date  is 
of  the  first  description;  if  the  deed  had  been 
dated  at  a  past  day,  and  the  habendum  is  from 
the  date,  it  is  of  the  latter  description.     Ibid. 

6.  If  a  bill  of  exchange  is  made  payable  so 
many  days  after  the  date,  the  date  is  nrierely  to 
fix  the  terminus  a  quo  to  compute  the  time,  and 
the  day  is  excluded.     Ibid. 

7.  It  is  the  usage  of  the  Bank  of  Washington, 
and  of  the  Bank  of  the  District  of  Columbia,  to 
demand  payment  of  a  bill  of  exchange  and  a 
promissory  note,  on  the  day  after  the  last  day  of 
grace ;  and  this  usage  has  been  sanctioned  by 
the  decisions  of  the  supreme  court.  Bank  of 
Washington  v,  Triplctt  et  al,  1  Peters,  60. 

8.  By  the  custom  of  the  banks  of  the  District 
of  Columbia,  payment  of  a  promissory  note,  or 
bill  of  exchange,  is  to  be  demanded  on  the  fourth 
day  after  the  time  limited  for  the  payment  there- 
of, in  order  to  charge  the  parties  thereto;  con- 
trary to  the  law  merchant,  which  requires  a  de- 
mand on  the  fourth  day.  Renner  v.  The  Bank  of 
Columbia,  9  Wheat.  581;  5  Cond.  Rep.  691. 

9.  A  bill  of  exchange  payable  at  five  days 
after  sight,  accepted  oa  the  first  day  of  the 
month,  "is  payable  on  the  ninth  of  the  same 
month,  the  day  of  acceptance  being  excluded, 
and  the  three  days  of  grace  allowed  ;  a  demand 
on  the  eighth,  and  a  protest  for  non-payment  on 
that  day.  is  too  early,  and  therefore  void.  3Iitchell 
v.Degrdnd,  1  Mason's  C.  C.  R.  176. 

10.  A  bill  of  exchange,  payable  five  days  after 
sisht;  was  presented  for  acceptance  on  the  30th 
of  September,  but  not,  in  fact,  accepted  until  the 
1st  of  October;  the  acceptance  takes  effect  only 
from  that  day,  and  does  not  relate  back  to  the 
day  before.     Ibid. 

11.  The  act  of  congress,  under  which  a  lot  in 
the  city  of  Waslwngton  was  sold  for  taxes,  re- 
quired that  public  notice  of  the  time  and  place 
of  sale  of  lots,   the  property  of  non-residents, 
should  be  given,  by  advertising  ^'  once  a  ivcek^^  in 
some  newspaper  in  the  city,  for  three  months. 
Notice  of  the  sale  of  the  lot  in  controversy  was 
published  for  three  months;  but  in  the  course 
of  that  period,  eleven  days  at  one  time,  at  an- 
other ten  days,  and  at  another  eight  days,  trans- 
pired in  succeeding  weeks,  between  the  inser- 
tions of  the  advertisement  in  the  newspapers. 
The  supreme  court  said — <' A  week"  is  a  definite 
period  of  time,  commencing  on  Sunday  and  end- 
ing  on   Saturday.     The   notice  was   published 
Monday,  January  6th,  and  was  omitted   until 
Saturday,  January  18th,  leaving  an  interval  of 
eleven  days.     Still  the  publication  on  Saturday 
was  within  the  week  preceding  the  notice  of  the 
6th;  and  this  was  sufficient.     It  would   be  a 
most  rigid  construction  of  the  act  of  congress, 
justified  neither  by  its  spirit  nor  its  language,  to 
say  that  this  notice  must  be  published  on  any 
particular  day  of  a  week.     If  published  once  a 
week  for  three  months,  the  law  is  complied  with, 
and  its  object  effectuated.  Ronkendorfv.  Taylorh 
Lessee,  4  Peters,  349. 

32* 


CONCURRENT  JURISDICTION. 

1.  In  all  cases  of  concurrent  jurisdiction,  the 
court  which  first  has  possession  of  the  subject, 
must  determine  it  conclusively.  Smith  v.  3I-Iver, 
9  Wheat.  532;  5  Cond.  Rep.  662. 

2.  Although  courts  of  equity  have  concurrent 
jurisdiction  with  courts  of  law,  in  all  matters  of 
fraud;  yet,  where  the  cause  has  already  been 
tried  and  determined  by  a  court  of  law,  a  court 
of  equity  cannot  take  cognizance  of  it,  unless 
there  be  the  addition  of  some  equitable  circum- 
stance to  give  jurisdiction.  In  such  a  case,  some 
defect  of  testimony,  or  other  disability,  which  a 
court  of  law  cannot  remove,  must  be  shown,  as 
a  ground  for  resorting  to  a  court  of  equity.  Ibid. 

3.  The  second  section  of  the  third  article  of 
the  constitution,  giving  original  jurisdiction  to  the 
supreme  court,  in  cases  affecting  consuls,  does 
not  prevent  the  legislature  from  vesting  a  con- 
current jurisdiction  in  inferior  courts.  United 
States  v.  Ravara,  C.  C.  of  Pennsylvania,  2  Dall. 
297. 

4.  Courts  of  common  law  have  concurrent 
jurisdiction  over  questions  arising  under  pohcies 
of  insurance.  De  Lovio  v.  Boit  et  al.,  2  Gallis,  C. 
C.  R.  398. 

5.  When  a  seizure  is  made  within  the  limits 
of  a  judicial  district,  the  district  court  of  that 
district  has  exclusive  original  cognizance  thereof ; 
and  if  the  property  is  taken  into  another  district, 
it  will  be  remitted  to  the  proper  district.  But 
the  cognizance  of  seizures  on  the  high  seas  is 
concurrent  in  all  the  district  courts,  and  properly 
vests  in  the  court  of  that  district  into  which  the 
property  is  brought.  The  Abby,  1  Mason's  C.  C. 
R.  360. 

6.  When  the  district  and  state  courts  have  a 
concurrent  jurisdiction  in  rem,  the  right  to  main- 
tain the  jurisdiction  attaches  to  that  tribunal 
which  first  exercises  it,  and  obtains  possession 
of  the  thing.  The  Robert  Fulton,  Paine's  C.  C. 
R.  620. 

7.  Where,  in  equity,  a  cause  involves  a 
naked  question  of  title,  the  suit  is  local: 
but  where  the  question  changes  its  character; 
where  the  defendant  is  liable  to  complainant, 
either  in  consequence  of  contrat^t  or  as  trustee, 
or  as  the  holder  of  a  legal  title,  acquired  by  any 
species  of  mala  fides  practised  on  the  plaintiff, 
tie  principles  of  equity  give  the  court  jurisdic- 
tion, wherever  the  person  maybe  found;  and 
the  circumstance  that  a  question  of  title  maybe 
involved  in  the  inquiry,  and  even  constitute  the 
essential  point  on  which  the  case  depends,  will 
not  arrest  the  jurisdiction.  Massie  v.  Watts,  6 
Cranch,  148;  2  Cond.  Rep.  336. 

8.  In  cases  of  fraud,  trust,  or  contract,  the  ju- 
risdiction of  a  court  of  chancery  is  sustainable, 
wherever  the  person  may  be  found,  although 
lands,  not  within  the  jurisdiction  of  the  court, 
may  be  affected  by  the  decree.     Ibid. 

9.  A  court  of  chancery,  having  obtained  juris- 
diction of  the  principal  question,  will  proceed  to 
make  such  decree  as  the  justice  and  equity  ot 
the  case  may  require.  Hepburn  el  al.  v.  JJunlop 
et  al,  1  Wheat.  179  ;  2  Cond.  Rep.  529. 

10.  The  circuit  court  has  jurisdiction  on  a  biU 
2x 
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in  equity,  filed  by  the  United  State?,  against  the 
debtor  of  their  debtor,  they  claiming  a  priority 
under  the  sixty-fifth  section  of  the  act  of  March 
2d,  1799,  ch.  128,  notwithstanding  the  local  law 
of  the  state,  where  the  suit  brought,  allows  a 
creditor  to  proceed  against  the  debtor  of  his 
debtor,  by  a  peculiar  process  at  law.  United 
States  V.  Howland  et  al,  4  Wheat.  108  j  4  Cond. 
Rep.  404. 

11.  The  circuit  courts  of  the  Union  having 
chancery  jurisdiction  in  every  state,  they  have 
the  same  chancery  powers,  and  the  same  rules 
of  decision  in  all  the  states.     Ibid. 

12.  The  powers  granted  to  congress  are  not 
exclusive  of  similar  powers  existing  in  the  states ; 
unless  where  the  constitution  has  expressly  in 
terms  given  an  exclusive  power  to  congress,  or 
the  exercise  of  a  like  power  is  prohibited  to  the 
states,  or  there  is  a  direct  repugnancy  or  incom- 
patibility in  the  exercise  of  it  by  the  states. 
Houston  V.  3Ioore,  5  Wheat.  1. 

13.  The  example  of  the  first  class  is  to  be 
found  in  the  exclusive  legislation  delegated  to 
congress,  over  places  purchased  by  the  consent 
of  the  legislature  of  the  state,  in  which  the  same 
shall  be,  for  forts,  arsenals,  dock-yards,  &c. ;  of 
the  second  class,  of  the  prohibition  of  a  state  to 
coin  money  or  emit  bills  of  credit ;  of  the  third 
class,  the  power  to  establish  a  uniform  rule  of 
naturalization,  and  the  delegation  of  admiralty 
and  maritime  jurisdiction.     Ibid. 

14.  In  all  other  classes  of  cases  the  states  re- 
tain concurrent  authority  with  congress.     Ibid. 

15.  But  in  cases  of  concurrent  authority,  where 
the  laws  of  the  states  and  of  the  Union  are  in 
direct  and  manifest  collision  on  the  same  subject ; 
those  of  the  Union,  being  the  supreme  law  of 
the  land,  are  of  paramount  authority ;  and  the 
state  laws  so  far,  and  so  far  only,  as  such  incom- 
patibility exists,  must  necessarily  yield.     Ibid. 

16.  The  courts  of  common  law  have  a  con- 
current jurisdiction  with  those  of  admiralty  over 
maritime  contracts.  De  Lovio  v.  Boit,  2  Gallis. 
C.  C.  R.398. 
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1.  General  Principles. 

1.  If  a  party  to  a  contract,  who  is  entitled  to 
the  benefit  of  a  condition,  upon  the  performance 
of  which^  his  responsibility  is  to  arise,  dispense 
with  it.  or,  by  any  act  of  his  own,  prevent  the 
performance,  the  opposite  party  is  excused  from 
proving  a  strict  compliance  with  the  conditions. 
Thus,  if  the  precedent  act  is  to  be  performed  at 
a  certain  time  or  place,  and  a  strict  performance 
of  it  is  prevented  by  the  absence  of  the  party, 
who  has  a  right  to  claim  it,  the  law  will  not  per- 
mit him  to  set  up  the  non-perfnrmancc  of  the 
condition  as  a  bar  to  the  responsibility  which  his 
part  of  the  contract  had  imposed  upon  him. 
Williams  v.  The  Bank  of  the  United  States,  2  Pe- 
ters, 102. 


2.  If  the  condition  of  a  bond  be  to  pay  seven- 
teen hundred  dollars,  or  the  duties  which  may 
be  ascertained  to  be  due  upon  certain  goods  im- 
ported, it  is  not  in  the  option  of  the  obligee  to 
discharge  the  bond  by  payment  of  the  seventeen 
hundred  dollars.  Arnold  et  al.  v.  The  United 
States,  9  Cranch,  104;  3  Cond.  Rep.  296. 

3.  The  condition  annexed  to  the  devise,  that 
the  person  that  may  have  the  right,  is  to  procure 
an  act  of  assembly  for  the  change  of  his  name, 
"  together  with  his  taking  an  oath,  before  he  has 
possession,  b'efore  a  magistrate.  &c.,  that  he  will 
not  make  any  change,  during  his  life,  in  this  my 
will,  relative  to  my  real  property,"  is  repugnant 
to  the  nature  of  the  estate,  and  consequently 
void.  Taylor  et  al.  v.  3Iason,  9  Wheat.  325;  5 
Cond.  Rep.  595. 

4.  A  bond  for  the  payment  of  duties,  in  the 
alternative,  required  by  the  act  of  March  2d, 
1799,  ch.  128,  is  discharged  by  performance  of 
either  part  of  the  condition  at  the  election  of  the 
obligor,  although  the  sum  named  in  the  condi- 
tion" be  less  than  the  duties.  United  States  v. 
Thompson,  1  Gallis.  C.  C.  R.  388. 

5.  By  the  general  rule  of  law,  if  the  condition 
of  an  obligation  be  in  the  disjunctive,  it  may  be 
discharged  by  either  of  the  enumerated  acts,  at 
the  election  of  the  obligor,  unless  where  the  par- 
ties have  saved  the  election  to  the  other  party. 
Ibid. 

6.  Conditions  are  to  bo  construed  strictly 
against  those  for  whose  benefit  they  are  intro- 
duced, where  they  impose  burdens  on  other 
parties.  Catlin  v.  21ie  Springfield  Maimfactory, 
1  Sumner's  C.  C.  R.  439. 

7.  Among  the  conditions,  which  were  printed 
on  the  same  sheet  with  a  policy  of  insurance 
against  fire,  was  one  requiring,  "that  all  persons 
insured,  and  sustaining  loss  or  damage  by  fire, 
should  forthwith  give  notice  thereof  to  the  com- 
pany, and  as  soon  after  as  possible,  deliver  in  a 
imrticular  account  of  such  loss  or  damage,  signed 
with  their  own  hands,  and  verified  with  their 
oath  or  affirmation,  and  also,  if  required,  by  their 
books  of  account  and  other  proper  vouchers." 
Held,  by  the  circuit  court,  that  the  particular  ac- 
count required  by  the  condition,  is  a  particular 
account  of  the  articles  lost  or  damaged,  and  does 
not  refer  to  the  manner  or  cause  of  the  loss. 
Ibid. 

8.  Stinson.  being  warden  of  the  state  prison 
of  New  Hampshire,  appointed  James  his  agent 
for  the  sale  of  granite  for  the  prison,  with  power 
to  sell  the  granite  and  collect  the  moneys  arising 
from  the  sales.  Gass  was  the  security  of  James 
for  the  faithful  performance  of  the  agency.  It 
was  agreed,  between  Stinson  the  obligee  in  the 
bond  and  Gass  his  surety,  that  if  Gass  should  be 
dissatisfied  with  continuing  his  suretyship,  he 
should  have  a  right,  on  ten  days'  notice  being 
given  to  the  warden  of  the  prison  in  writing,  to 
discontinue  his  liability  or  suretyship;  provided 
the  accounts  of  the  agents  are  then  settled,  the 
balance  paiti,  and  the  property  of  the  state  prison 
delivered  over  to  the  warden  of  the  prison.  Held, 
by  the  circuit  court,  that  the  proviso  in  this  agree- 
ment was  not  a  condition,  precedent  to  the  right 
of  Gass,  to  liberate  himself  from  future  surety- 
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ship,  and  that  Gas3  0:1  giviiiu;  ten  days'  notice 
was  entitled  to  discharge  himself  from  his  La- 
bility for  the  future  conduct  of  James;  he,  how- 
ever, coiitiauing  liable  for  the  balance  then  due 
by  Stinson,  and^forthe  delivery  over  of  the  other 
property  then  in  his  hands.  Gass  v.  Sliuson,  2 
Sumner's  C.  C.  R.  544. 

9.  To  constitute  a  conditional  purchase  there 
must  be  a  sale  for  a  valuable  consideration  with 
a  right  of  repurchase.  Flagg  v.  MuiH,  2  Sum- 
ner's C.  C.  R.  487. 

10  The  ao-reement  of  the  plaintiff  to  receive 
certain  securities  for  the  debt,  and  to  give  time, 
on  their  being  certified  in  a  particular  way,  being 
conditional,  and  the  condition  not  being  per- 
formed, the  plaintiff  might  proceed  with  his  exe- 
cution, though  he  had  not  returned  the  securi- 
ties. 'Blecker  v.  Bond,  4  Wash.  C.  C.  R.  6. 
11.  The  kino-  of  Great  Britain  granted  a  char- 


money  which  had  been  received,  it  can  only  be 
rescinded  as  provided.  M'Kay  v.  Carrington,  1 
McLean's  C.  C.  R.  64. 

16.  The  condition,  by  consent  or  by  acts,  may 
be  waived.     Ibid. 

2.  Conditions  Prccede7\t. 

17.  Conditions  precedent  are  such  as  must 
happen  or  be  performed  before  the  estate  can 
invest  or  be  enlarged,  they  admit  of  no  latitude, 
they  must  be  strictly,  literally,  aud  punctually 
performed.  It  is  a  known  maxim,  that  w^here 
the  estate  is  to  arise  upon  a  condition  precedent, 
it  cannot  vest  till  that  condition  is  performed  ; 
and  this  has  been  so  strongly  adhered  to,  that 
even  where  the  condition  becomes  impossible, 
no  estate  or  interest  grows  thereupon.  Where 
a  condition  copulative  precedes  an  estate,  the 
whole  must  be  performed  before  the  estate  can 
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New  Hampshire,  which  is  now  Vermont,  to  be 
divided  among  the  grantees,  and  to  be  held  on 
certain  conditions  mentioned  in  the  charter.  The 
defendants,  who  were  one  of  the  grantees,  were 
a  society  in  England,  incorporated  by  a  charter 
from  the  king.  A  scire  facias  was  issued  on  be- 
half of  the  plaintifis,  requiring  the  defendants 
to  show  cause  why  a  forfeiture  of  their  right  to 
the  lands  had  not  been  incurred,  and  assigning 
as  o-roundsof  forfeiture  a  non-performance  of  the 
conditions  on  which  the  lands  were  held,  and 
violations  of  their  charter  of  incorporation.  On 
demurrer  to  the  scire  facias,  held,  that  such  vio. 
lations  of  their  charter  of  incorporation  could  not 
be  thus  collaterally  drawn  in  question,  but  that 
it  should  be  vacated  by  some  direct  proceeding 
for  the  purpose.  People  of  Ver7nont  v.  Socuiy  for 
Propagating  the  Gospel,  Paine's  C.  C.  R.  652. 

12.  Among  the  conditions  of  the  grant  were, 
that  the  graiftees,  their  heirs  and  assigns,  should 
pay  rent,  and  cultivate  a  certain  portion  of  the 
land  :  Held,  by  the  circuit  court,  that  no  reason 
of  public  policy  exempted  the  defendants  from 
the  performance  of  these  conditions,  and  that 
they  were  within  their  letter  and  spirit.     Ibid. 

13.  Each  grantee  was  to  pay  annually,  for  the 
first  ten  years,  an  ear  of  corn,  rent,  for  his  share 
of  the  land,  if  lawfully  demanded :  Held,  by  the 
circuit  court,  that  this  was  a  mere  nominal  rent, 
and  its  non-payment  not  a  ground  of  forfeiture  • 
and  that  the  breach  of  the  condition  was  ill  as- 
signed, as  there  was  no  averment  that  it  had 
been  lawfully  demanded.     Ibd. 

14.  After  the  first  ten  years,  a  rent  of  one 
shilling  for  every  hundred  acres,  was  to  be  paid 
annuatly  to  the  grantor,  in  his  council  chamber 
in  Portsmouth,  or  to  such  officer  as  should  be 
appointed  to  receive  the  same :  Held,  by  the 
circuit  court,  that  payment  at  the  place  appointed 
had  been  rendered  impossible  by  the  separation 
of  the  countries,  and  that  the  plaintifis  should 
have  averred,  that  they  had  appointed  another 
place  of  payment,  or  an  oflicer  to  receive  the 
payment,  and  that  notice  thereof  had  been  given 
to  the  defendants.     Ibid. 

15.  Where,  by  the  conditions  of  a  contract  for 
the  sale  of  land,  the  vendor  may  rescind  it,  by 
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and  that  act  consists  of  several  particulars,  every 
particular  must  be  performed  before  the  estate 
can  vest  or  take  effect.  Armstrong  v.  Carson's 
ExWs.,  2  Dall.  317. 

18.  A  devisee  cannot  avail  himself  of  the  in- 
validity of  a  condition  precedent.  Taylor  v. 
Mason,  9  Wheat.  325;  5  Cond.  Rep.  595. 


3.  Conditions  SuKieqiient. 
19.  The  land  law  of  Virginia  directs  that, 
within  three  months  after  a  survey  is  made,  the 
surveyor  shall  enter  the  plat  and  certificate 
thereof  in  a  book,  well  bound,  to  be  provided 
by  the  court  of  his  county,  at  the  county  charge. 
After  prescribing  this,  among  other  duties,  the 
law  proceeds  to  enact,  that  any  surveyor  failing 
in  the  duties  aforesaid,  shall  be  liable  to  be  in- 
dicted. The  law  does  not,  however,  declare 
that  the  validity  of  such  survey  shall  depend  on 
its  being  recorded.  Stringer  v.  The  Lessee  of 
Yoims,  3  Peters,  337. 

20.^ It  is  an  acknowledged  rule  of  law,  that  if 
a  grant  is  made  on  a  condition  subsequent,  and 
its'performance  becomes  impossible  by  the  act 
of  the  grantor,  the  condition  is  void.  The  United 
Slates  \ .  Arredondo  and  others,  6  Peters,  691. 

21.  Before  the  cession  of  Florida  to  the  United 
States  by  Spain,  a  grant  of  a  certain  quantity  of 
land  was  made  on  the  condition  of  the  settle- 
ment of  two  hundred  Spanish  families  on  the 
land,  which  condition  was  not  complied  with,  in 
fact,  before  the  cession.  The  question  before 
the  supreme  court  was,  has  the  condition  been 
complied  with  in  law,  or  has  such  matter  been 
presented  to  the  court,  as  dispenses  with  the 
performance  of  the  condition,  and  divests  the 
grant  of  it.  In  delivering  the  opinion  of  the 
court,  Mr.  Justice  Baldwin  said:  "It  is  an  ac- 
knowledged rule,  that  a  grant,  if  made  on  a 
condition  sub.sequent,  and  its  performance  be- 
comes impossible,  by  the  act  of  the  grantee,  the 
grant  becomes  single.  We  are  not  prepared  to 
say,  that  the  condition  of  settling  two  hundred 
American  families  in  an  American  territory  tias 
been,  or  is  possible;  the  condition  was  not  un- 
reasonable or  unjust  at  the  time  it  was  nnposed 
its    performance    would    probably   have    been 
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the  giant,  had  Florida  remained  a  Spanish  pro- 
vince. But  to  exact  its  performance  after  its  ces- 
sion to  the  United  States,  would  be  demanding 
the  'summum  jus'  indeed  ;  and  enforcing  a  for- 
feiture on  principles,  which,  if  not  forbidden  by 
the  common  law,  would  be  utterl)^  inconsistent 
with  its  spirit.  If  the  case  required  it,  we 
might  feel  ourselves  at  all  events  justified,  if  not 
compelled  to  declare,  that  the  performance  of 
this  condition  had  become  impossible  by  the 
act  of  the  grantors,  by  the  transfer  of  the  terri- 
tory, the  change  of  government,  manners,  habits, 
customs.  Jaws,  religion,  and  all  the  social  and 
political  relations  of  society  and  of  life."     Ibid. 

22.  The  testator  was  seised  of  a  very  large 
real  and  personal  estate,  in  the  states  of  Virginia, 
Kentucky,  Ohio,  and  Tennessee.  After  making, 
by  his  will,  in  addition  to  her  dower,  a  very 
liberal  provision  for  his  wife,  for  her  life,  out  of 
part  of  his  real  estate,  and  devising,  in  case  of 
his  having  a  child  or  children,  the  whole  of  his 
estate  to  such  child  or  children,  with  the  excep- 
tion of  the  provision  for  his  wife,  and  certain 
other  bequests,  his  will  declares:  "in  case  of 
having  no  children,  I  then  leave  and  bequeath 
all  my  real  estate,  at  the  death  of  my  wife,  to 
William  King,  son  of  brother  James  King,  on 
condition  of  his  marrying  a  daughter  of  William 
Trigg's,  and  my  niece  Rachel,  his  wife,  lately 
Rachel  Finlay,  in  trust  for  the  eldest  son  or  issue 
of  said  marriage  ;  and  in  case  such  marriage 
should  not  take  place,  I  leave  and  bequeath  said 
estate  to  any  child,  giving  preference  to  age,  of 
said  William  and  Rachel  Trigg,  that  will  marry 
a  child  of  my  brother,  James  King,  or  of  sister 
Elizabeth's,  wife  to  John  Mitchell,  and  to  their 
issue."  The  testator  died  without  issue.  He 
survived  his  father,  and  had  brothers  and  sisters 
of  the  whole  and  half  blood,  who  survived  him, 
and  also  a  sister  of  the  whole  blood,  Elizabeth, 
the  wife  of  John  Mitchell,  who  died  before  him. 
William  and  Rachel  Trigg  never  had  a  daughter, 
but  had  four  sons.  James  King,  the  father  of 
William  King,  the  devisee,  had  only  one  daughter, 
who  intermarried  with  Alexander  M'Call.  "  Eli- 
zabeth, the  wife  of  John  Mitchell,  had  two 
daughters,  both  of  whom  are  married,  one  to 
William  HeiskeJl.  the  other  to  Abraham  B.  Trigg. 
By  the  court : — VVe  have  found  no  case  in  which 
a  general  devise  in  words,  importing  a  present 
interest,  in  a  will  making  no  other  disposition 
of  the  property,  on  a  condition  which  may  be 
performed  at  any  time,  has  been  construed,  from 
the  mere  circumstance  that  the  estate  is  given 
on  condition,  to  require  that  the  condition  must 
be  performcKl  before  the  estate  can  vest.  There 
are  many  cases  in  which  the  contrary  principle 
has  been  decided.  The  condition  on  which  the 
devise  to  William  King  depended,  is  a  condition 
subsequent.  Finlay  el  ul.  v.  King^s  Lessee,  3 
Peters,  377. 

23.  It  is  certainly  well  settled,  that  there  are 
no  technical  appropriate  words  which  always 
determine  whether  a  demise  be  on  condition 
precedent  or  subsequent.  The  .same  words  have 
been  determined  dilTerently,  and  the  question  is 
always  a  question  of  intention.  If  the  language 
of  the  particular  clause,  or  of  the  whole  will, 


shows  that  the  act  upon  which  the  estate  de- 
pends  must  be  performed  before  the  estate  can 
vest,  the  condition  of  course  is  precedent,  and 
unless  it  is  performed  the  devisee  can  take  no- 
thing. If,  on  the  contrary,  the  act  does  not  ne- 
cessarily precede  the  vesting  of  the  estate,  but 
may  accompany  or  follow  it;  if  this  is  to  be 
collected  from  the  whole  will,  the  condition  is 
subsequent.     Ibid.  374. 

24.  It  is  a  general  rule,  that  a  devise  in  words 
of  the  present  time,  as  "  I  give  to  A  my  lands  in 
B,"  imports,  i'f  no  contrary  intent  appears,  an 
immediate  interest,  which  vests  in  the  devisee 
on  the  death  of  the  testator.  It  is  also  a  general 
rule,  that  if  an  estate  be  given  on  a  condition, 
for  the  performance  of  which  no  time  is  limited, 
the  devisee  has  his  life  for  performance.  The 
result  of  these  two  principles  seems  to  be,  that 
a  devise  to  A,  on  condition  that  he  shall  marry 
B,  if  uncontrolled  by  other  words,  takes  effect 
immediately,  and  the  devisee  performs  the  con- 
dition, if  he  marry  B  at  any  time  during  his 
life.     The  condition  is  subsequent.     Ibid.  376. 

25.  As  the  devise  in  the  will  to  William  King 
was  on  a  condition  subsequent,  it  may  be  con- 
strued so  far  as  respects  the  time  of  taking  the 
possession,  as  if  it  had  been  unconditional.  The 
condition  opposes  no  obstacle  to  his  immediate 
possession,  if  the  intent  of  the  testator  shall  re- 
quire that  construction.     Ibid.  378. 

26.  The  introductory  clause  in  the  will  slates, 
"I,  William  King,  have  thought  proper  to  make 
and  ordain  this  to  be  my  last  will  and  testament, 
leaving  and  bequeathing  my  worldly  estate  in 
the  manner  following."  These  words  are  en- 
titled to  considerable  influence  in  a  question  of 
doubtful  intent,  in  a  case  where  the  whole  pro- 
perty is  given,  and  the  question  arises  between 
the  heir  and  devisee  respecting  the  interest  de- 
vised. The  words  of  the  particular  clause  also 
carry  the  whole  estate  from  the  heir,  but  they 
fix  the  death  of  the  testator's  wife  as  the  time 
when  the  devisee  shall  be  entitled  to  possession. 
They  are  "in  case  of  having  no  children,  I  then 
leave  and  bequeath  all  ray  real  estate,  at  the 
death  of  my  wife,  to  William  King,  son  of  bro- 
ther James  King."  The  whole  estate  is  devised 
to  William  King,  but  the  possession  of  that  part 
of  it  which  is  given  to  the  wife,  or  others,  for 
life,  is  postponed  until  after  her  death.     Ibid. 

27.  If  a  deed  for  lands  is  to  be  made  void  by 
the  happening  of  a  subsequent  condition,  the 
performance  of  which  is  impossible  at  the  time 
the  deed  is  made,  the  condition  only  is  void,  and 
the  estate  of  the  grantee  becomes  absolute. 
Hughes  et  al.  v.  Edicard's  ct  ux.,  9  Wheat.  489; 
5  Cond.  Rep.  648. 

28.  R.  B.  being  seised  of  lands  in  Maryland, 
executed  three  instruments  of  writing,  each  pur- 
porting to  be  his  will.  The  first,  dated  October 
3],  1789,  gave  his  wliole  estate,  after  pecuniary 
legacies  to  his  other  nephews  and  nieces,  to  his 
nephew  J.  T.  M.  The  second,  dated  July  16, 
1800,  gives  his  whole  real  estate  to  J.  T.  M. 
during  his  life,  and  after  liis  death  to  his  eldest 
son  A.  in  tail;  on  condition  of  his  changing  his 
name  to  A.  Barnes;  with  remainder  to  the  heirs 
of  his  nephew  J.  T.  M.,  lawfully  begotten,  for 
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ever,  on  their  changing  their  surname  to  Barnes. 
The  third,  without  date,  but  proved  to  have  been 
executed  subsequently  to  the  others,  probably 
in  1803,  after  some  small  bequests,  proceeded  : 
"  I  give  the  whole  of  my  property,  after  comply- 
ing whh  what  I  have  mentioned,  to  the  male 
heirs  of  my  nephew  J.  T.  M.,  lawfully  begotten, 
for  ever,  agreeably  to  the  law  of  England,  which 
was  the  law  of  our  state  before  the  revolution; 
that  is,  the  oldest  male  heir  to  take  all,  on  the 
following  terms:  that  the  name  of  the  one  that 
may  have  right,  at  the  age  of  twenty-one,  with 
his  consent,  be  changed  to  A.  Barnes,  by  an  act 
of  public  aulhority,^f  the  state,  without  any 
name  added,  together  with  his  taking  an  oath, 
before  he  has  possession,  before  a  magistrate  of 
St.  Mary's  county,  and  have  it  recorded  in  the 
office  of  the  clerk  of  the  county,  that  he  will  not 
make  any  change  during  his  life,  in  this  my  will, 
relative  to  my  real  property  ;  and  on  his  refusing 
to  comply  with  the  abovementioned  terms,  to  the 
next  male  heir,  on  the  abovementioned  terms; 
and  so  on,  to  all  the  male  heirs  of  my  nephew 
J.  T.  I\I.,  as  may  be  on  the  same  terms ;  and  all 
of  them  refusing  to  comply  in  a  reasonable  tirne 
after  they  have  arrived  at  the  age  of  twenty-one. 
say  not  exceeding  twelve  months,  if  in  that  time 
it  can  be  done,  so  that  no  act  of  intention  to  de- 
feat my  will  shall  be  allowed  of;  and  on  their 
refusing  to  comply  with  the  terms  abovemen- 
tioned, if  any  such  person  may  be  then,  to  the 
son  of  my  late  nephevv  J.  T.  M.  named  A.  T.  M. 
on  the  abovementioned  terms,  and  on  his  refusal, 
to  his  brother  J.  T.  M. ;  and  on  his  refusing  to 
comply  with  the  abovementioned  terms,  to  the 
heirs  male  of  my  nephew  A.  B.  T.  M.,  lawfully 
begotten,  on  the  abovementioned  terms;  and  on 
their  refusal,  to  the  male  heirs  of  my  niece,  Mrs. 
Chichester,  lawfully  begotten,  on  their  comply- 
ing with   the   abovementioned   terms;   and  oji 
their  refusal,  to  the  daughter  of  my  nephew,  J. 
T.  M.,  named  Mary ;  and  so  on  to  any  daughter 
he  may  have  or  has."  The  testator  then  appoints 
J.  T.  M.  his  sole  executor,  with  a  salary  of  six- 
teen hundred  dollars  per  annum  for  his  life,  and 
adds,  "my  will  is  that  he  shall  keep  the  whole 
of  my  property  in  his  possession  during  his  life." 
He  then  empowered  his  executor  to  manage  the 
estate  at  his  discretion;  to  employ  agents  and 
pay  them  such  salaries  as  he  shall  think  proper; 
to  repair  the  houses  and  build  others  as  he  may 
think  neces.sary;    to   reside  at  his  plantations. 


dehver  in  as  particular  an  account  of  their  loss 
or  damage,  signed  with  their  own  hands,  as  the 
nature  ol:   the   case  will   admit   of,  and  make 
proof,"  &c. ;   "and  shall  procure  a  certificate, 
under  the  hand  of  a  magistrate,"  &c.,  "not  con- 
cerned in  such  loss,"  &c.,  "importing  that  they 
are  acquainted  with  the  character  and  circum- 
stances of  the  person  insured,"  &;c.,  "and  until 
such  affidavit  and  certificate  are  produced,  the 
loss  claimed  shall  not  be  payable,"  &c. :    Held, 
by  the  supreme  court,  that  the  words  "as  soon 
as  possible,"  cannot  be  drawn  down  to  fix  the 
construction  of  the  clause  respecting  the  certifi- 
cate.   The  true  intent  and  meaning-  of  it  is,  that 
the  certificate  must  be  procured  within  a  reason- 
able time  after  the  loss :  it  would  be  a  most  in- 
convenient course  to  adopt  a  different  construc- 
tion not  required  by  the  terms  of  the  clause,  or 
the  context ;  as  it  would  make  the  material  in- 
quiry, not  the  production  of  the  certificate,  but 
the  possible  diligence  in  proving  it.  The  assured 
is  not  entitled  to  receive  or  sue  for  the  loss,  until 
the  certificate  is  obtained ;  for  it  is  a  condition 
precedent  to  his  right  of  action.     The  language 
is,  and  until  such  affidavit  and  certificate  are 
produced,  the  loss  claimed  shall  not  be  payable: 
and  besides,  in  the  body  of  the  policy,  it  is  ex- 
pressly provided :    "  such  loss  and  damage  as 
the  assured  shall  be  entitled  to  receive,  by  vir- 
tue of  the  policy,  shall  be  paid  within  sixty  days 
after  notice,  and  proof  thereof  be  made  by  the 
assured,  in  conformity  to  the  conditions  of  the 
company,  subjoined  to  the  policy;"  so  that  it  is 
manifest  that  the  assured  could  not  be  entitled 
to  maintain  any  action  until  he  had  furnished  all 
the  preliminary  proofs:  so  that  the  delay  is  not 
injurious  to  the  company,  but  solely  to  the  as- 
sured, by  depriving  him  of  his  right  to  judgment 
until  it  is  procured.     The  Columbia  Ins.  Co.  of 
Alexandria  v.  Lawrence  ^-  Poindcxtcr,  10  Peters, 
507. 

30.  In  a  former  action  again&t  the  same  com- 
pany, by  the  same  plaintiff,  on  the  same  policy 
of  insurance,  "a  certificate,"  intended  to  be  a 
compliance  with  the  9th  fundamental  article  in 
the  policy,  was  left  whh  the  insurance  company 
by  the  assured,  and  no  objection  was  made  to  it 
at  the  time  it  was  delivered,  or  until  after  suit 
brought  on  the  policy,  and  the  case  was  on  trial 
before  a  jury.  Upon  a  writ  of  error,  the  judg- 
ment of  the  circuit  court  was  reversed,  for  error 
in  the  instructions  given  by  the  circuit  couit  to 


and  to  use  the  produce  for  his  support;  and  the  jury,  on  the  trial.  The  plaintiff's,  on  the  man- 
adds,  "after  which  to  be  the  property  of  the  date  of  the  supreme  court  ordering  a  venire  facias 
person  that  may  have  a  right  to  it  as  abovemen-  de  novo  coming  into  the  circuit  court,  disconti- 
tioned:"  Held,  by  the  supreme  court,  that  the  nued  the  suit.  They  immediately  procured  and 
conditions  annexed  to  the  estate  devised  to  the  presented  to  the  insurance  company  another  cer- 
oldest  male  heir  of  J.  T.  M.  were  subsequent  tificate,  in  precise  conformity  with  the  reqiiire- 
and  not  precedent:  and  that  consequently  the  ments  of  the  article.  The  court  were  of  opinion, 


isequently 
contingency  on  which  the  devise  was  to  take 
efiect.  was  not  too  remote,  the  estate  vesting  on 
the  death  of  J.  T.  M.  to  be  divested  on  the  non- 
performance of  the  condition.  Taylor  el  al.  v. 
Mason,  9  Wheat.  325;  5  Cond.  Rep.  595. 

29.  One  of  the  fundamental  rules  of  an  insu- 
rance company  insuring  against  loss  by  fire,  pro- 
vided that  any  person  insured,  sustaining  a  loss 
by  fire,  "'shall,  as  soon  as  possible  thereafter, 


that,  under  all  these  facts  and  circumstances,  the 
non-production  of  the  certificate  at  an  earlier 
period,  was  fully  accounted  for,  and  that  the  pro- 
per certificate  was  procured  within  a  reasonable 
time.  The  first  certificate  was  procured  shortly 
after  the  loss,  and  presented  to  the  company, 
which  then  made  no  objection  to  it.  The  oojec- 
tion  to  it  was  first  taken  at  the  trial  m  the  circuit 
court  in  the  former  suit.     The  court  were  then 
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of  opinion  that  the  previous  conduct  of  the  com- 
pany amounted  to  evidence  proper  to  be  left  to 
a  jury,  of  a  waiver  of  any  objection  to  the  certi- 
ficate. The  court  reversed  the  judgment  on  that 
point;  and;,  almost  contemporaneously  with  the 
annunciation  of  that  decision,  the  new  certificate 
was  obtained.  The  non-production,  then,  of  the 
proper  certificate,  was  occasioned,  not  by  any 
laches  properly  imputable  to  the  part)',  but  by 
the  omission  of  the  company  to  give  notice  of 
the  fact,  and  of  the  mistaken  confidence  placed 
by  the  party  in  the  company  itself.     Ibid. 


CONFISCATIOxN  AND  SEQUESTRATION. 

1.  By  the  confiscation  act  of  Georgia,  a  debt 
due  to  the  plaintiff,  on  bond,  by  a  citizen  of  the 
slate  of  Georgia,  had  become  forfeited  to  the 
state,  he  having  been  attainted  by  an  act  of  the 
legislature  of  that  state,  for  adhering  to  the  Bri- 
tish cause  in  the  war  of  the  Revolution.  In  a 
suit  instituted  by  him  for  the  debt,  upon  the  act 
of  the  legislature  being  pleaded  in  bar  by  the 
obligor,  he  replied  that  the  acts  of  the  legislature 
were  contrary  to  the  constitution  of  that  state, 
and  void.  Held,  by  the  supreme  court,  that  the 
confiscation  acts  of  Georgia  were  valid.  Basil 
Cooper  V.  Telfair,  4  Dall.  H;  1  Cond.  Rep.  211. 

2.  The  power  of  confiscation  and  banishment 
does  not  belong  to  the  judicial  authority,  whose 
process  could  not  reach  offenders;  and  yet  it  is 
a  power  that  grows  out  of  the  very  nature  of  the 
social  compact,  which  must  reside  somewhere; 
and  which  is  so  inherent  in  the  legislature,  that 
it  cannot  be  divested,  or  transferred,  without  an 
express  provision  of  the  constitution.     Ibid. 

3.  A  debt  being  sequestrated  in  time  of  war, 
the  right  to  it  is  not  divested,  but  is  only  sus- 
pended until  ihe  restoration  of  peace.  The  State 
of  Georgia  v.  Brailsford,  3  Dall.  1 ;  1  Cond.  Rep.  8. 

4.  The  act  of  congress  confiscating  the  estate 
of  a  mortgagor,  is  no  bar  to  the  claim  of  a  mort- 
gagee, a  British  merchant,  whose  debt  was  se- 
questered during  the  war  between  the  United 
States  and  Great  Britain.  Higginson  v.  3Iein,  4 
Cranch,  415;  4  Cond.  Rep.  155. 

5.  By  the  confiscation  acts  of  Maryland,  the 
equitable  interests  of  British  subjects  were  con- 
fiscat^'d,  without  oUice  found,  or  entr}',  or  other 
act  done  ;  allhougli  such  equitable  interests  were 
not  discovered  until  long  after  the  peace  with 
Great  Britain.  Smith  v.  The  State  of  Maryland, 
6  Cranch,  286;  2  Cond.  Rep.  377. 

6.  By  the  law  of  nations,  and  by  the  common 
law,  the  sovereign  of  a  nation  may  lawfully  con- 
fiscate the  debts  of  an  enemy  during  war,  or  by 
way  of  reprisal.  The  Emulous,  1  Gallis.  C.  C. 
R.  563. 

7.  In  respect  to  the  goods  of  an  enemy,  found 
within  the  dominions  of  a  belligerent  power,  the 
right  of  confiscation  is  clear.     Ibid. 

8.  Enemy's  debts,  so  far  as  consists  in  barring 
the  cretlitor,  and  compelling  payment  from  the 
debts  for  the  use  of  the  public,  can  be  confis- 
cated.   Hamilton  v.  Eaton,  N.  Carolina  Cases,  79. 

9.  The  act  of  the  lemslature  of  Virginia,  of 


1799,  entitled  "an  act  concerning  escheats  and 
forfeitures  from  British  subjects,"  and  under 
which  a  debtor  to  a  subject  of  Great  Brhain,  had, 
in  conformity  to  the  provision  of  the  law,  paid 
into  the  loan-office  of  the  state  a  portion  of  the 
debt  due  by  him,  did  not  operate  to  protect  the 
debtor  from  a  suit  for  such  debt,  after  the  treaty 
of  peace  of  1783.  The  statute  of  Virginia,  if  it 
was  valid,  and  the  legislature  could  pass  such  a 
law,  was  annulled  by  the  fourth  article  of  the 
treaty;  and  under  this  article  suits  for  debts  so 
due,  might  be  maintained,  the  provisions  of  the 
Viro-inia  law  notwithstanding.  Ware^s  Admhs. 
V.  Hylton  et  al,  3  Dall.  199  ;  1  Cond.  Rep.  99. 

10.  An  injunction  was  granted  by  the  supreme 
court  on  the  application  of  the  state  of  Georgia, 
to  stay  money  in  the  hands  of  the  marshal  of 
the  state  of  Georgia,  which  was  claimed  by  that 
state  under  her  confiscation  act,  for  the  purpose 
of  havino-  the  claim  decided  at  law.  The  State 
of  Georgia  v.  Brailsford,  2  Dall.  402 :  I  Cond 
Rep.  3. 


CONFLICT  OF  LAWS. 

1.  Where  a  suit  was  brought  for  a  balance  of 
account,  for  advances  made  at  Boston,  upon 
goods  consigned  to  the  plaintiffs  at  Trieste,  and 
sold  by  them  at  a  great  loss,  it  was  held,  that 
the  balance  was  not  payable  at  Trieste,  but  at 
Boston,  and,  therefore,  the  balance  was  to  be 
estimated  in  damages  at  the  par,  and  not  at  the 
rale  of  exchange.  G7-ant  v.  Hcaley,  3  Sumner's 
C.  C.  R.  523. 

2.  Where  a  balance  is  due  on  account,  pay- 
able in  a  foreign  country,  the  creditor,  if  he  sues 
for  the  same  in  another  country,  is  entitleil  to  be 
paid  at  the  rate  of  exchange.  In  other  words, 
he  is  entitled  to  have  the  money  replaced,  where 
it  was  agreed  to  be  paid.     Ibid. 

3.  Scmble  :  That  there  is  no  difference  between 
bills  of  exchange  and  other  contracts  for  pay- 
ment of  money  in  a  foreign  country,  as  to  the 
right  to  damages  to  replace  the  money  where  it 
was  payable,  except  that  the  usage  of  trade  has 
fixed  the  rate  of  damages.     Ibid. 

4.  Scmble :  That  the  advances  ought  to  be 
deemed  reimbursable  at  the  place  where  they 
are  made,  and  sales  of  goods  accounted  for  at 
that  place,  where  they  are  made,  or  authorized 
to  be  made.     Ibid. 


CONGRESS'. 

1.  Congress  had  power,  before  the  ratification 
of  the  articles  of  confederation,  to  establish 
courts  of  appeal  for  all  prize  causes;  and  the 
decision  of  the  court  of  appeals  is  final  against 
all  proceedings  in  courts  of  atlmiralty  erected 
by  or  under  the  authority  of  the  separate  states 
of  the  Union.  Pcnhalloio  ct  al.  v.  Doaneh  Ad- 
ministrators, 3  Dall.  54;   1  Cond.  Rep.  21. 

2.  It  has  been  truly  said,  that  under  a  consti- 
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tution  conferriniT  specific  powers,  the  power  of  |  courts  ordained  and  established  by  itselt.    3Iar 


giving  priority  must  be  granted,  or  it  cannot  be 
exerted.  The  power  of  congress  to  give  the 
priority  to  debts  due  to  the  United  States,  is 
claimed  under  the  authority  to  make  all  laws 
which  shall  be  necessary  and  proper  to  carry 
into  execution  the  powers  vested  by  the  consti- 
tution in  the  government  of  the  United  States,  or 
in  any  department  or  officer  thereof.  United 
States  v.  Fisher  ct  ah,  Assignees  of  Blight,  2 
Cranch,  358;   1  Cond.  Rep.  421. 

3.  Congress  must  possess  the  choice  of  means, 
and  must  be  empowered  to  use  any  means 
•which  are  in  fact  conducive  to  the  exercise  of  a 
power  granted  by  the  constitution.     Ibid. 

4.  Every  act  of  the  legislature  repugnant  to 
the  constitution  of  the  United  States,  is  ipso  facto 
void,  and  it  is  the  duty  of  the  supreme  court  to 
declare  it  so.  Vanhorii's  Lessee  v.  Dorance,  C.  C. 
of  Pennsylvania,  2  Dall.  304. 

5.  The'powers  granted  to  congress  are  not  ex- 
clusive of  similar  powers  existing  in  the  states, 
unless  where  the  constitution  has  expressly,  in 
terms,  given  an  exclusive  power  to  congress,  or 
the  exe'icise  of  a  like  power  is  prohibited  to  the 
states,  or  there  is  a  direct  repugnancy  or  incom- 
patibility in  the  exercise  of  it  by  the  states. 
Houston  V.  Moore,  5  Wheat.  1 ;  4  Cond.  Rep. 
589. 

6.  The  example  of  the  first  class  is  to  be  found 
in  the  exclusive  legislation  delegated  to  congress, 
over  places  purchased  by  the  consent  of  the 
legislature  of  the  state,  in  which  the  same  shall 
be',  for  forts,  arsenals,  dock-yards,  &c.j  of  the 
second  class,  of  the  prohibition  of  a  state  to  coin 
money  or  emit  bills  of  credit ;  of  the  third  class, 
the  power  to  establish  a  uniform  rule  of  natura- 


tin  v.  Hantefs  Lessee,   1  Wheat.  304  :  3  Cond. 
Rep.  576. 

14.  The  power  of  naturalization  is  e.xclusively 
in  congress.  Chirac  v.  Chirac,  2  Wheat.  259 ;  4 
Cond.  Rep.  111. 

15.  Congress  may  pass  all  laws  which  are  ne- 
cessary for  giving  the  most  complete  effect  to 
the  exercise  of  the  admiralty  and  maritime  ju- 
risdiction, granted  in  the  constitution  to  the 
United  States;  but  the  general  jurisdiction,  sub- 
ject to  this  grant,  adheres  to  the  territory  as  a 
portion  of  sovereignty  not  yet  given  away,  and 
the  residuary  powers  of  legislation  still  remain 
in  the  states.  The  United  States  v.  Bevan,  3 
Wheat.  336;  4  Cond.  Rep.  275. 

16.  Congress  has  power  to  provide  for  the 
punishment  of  offences  committed  by  persons 
serving  on  board  a  ship  of  war  of  the  United 
States,  wherever  that  ship  may  be  ;  but  congress 
has  not  exercised  that  power  in  the  case  of  a 
ship  lying  in  the  waters  of  the  United  States. 
Ihid. 

17.  The  mere  grant  of  a  power  to  congress 
does  not  imply  a  prohibition  on  the  states  to  ex- 
ercise the  same  power.  Sturges  v.  Croivninshield, 
4  Wheat.  122  ;  4  Cond.  Rep.  409. 

18.  Whenever  the  terms  in  ^vhich  a  power  is 
granted  to  congress,  require  that  it  should  be 
e.xercised  exclusively  by  congress;  the  subject 
is  as  completely  taken  from  the  state  legislatures 
as  if  they  had  been  expressly  forbidden  to  act 
upon  it.     Ibid. 

19.  Congress  has  power  to  incorporate  a  bank. 
M'CuUoch  v.  State  of  Maryland,  4  Wheat.  316 ;  4 
Cond.  Rep.  466. 

20.  The  act  of  congress  of  March  3d,  1819, 


lization,  and  the  delegation  of   admiralty  and  \  ch.  76,  sec.  35,  referrmg  to  the  law  of  nations 
maritime  jurisdiction.  ^  Ibid.  \  for  a  definition  of  the  crime  of  piracy,  is  a  con- 

7.  In  all  other  classes  of  cases,  the  states  re-    stitulional  exercise  of  the  power  of  con^gress  to 


define   that   crime.      United   States  v.  Smith,    5 
Wheat.  153  ;  4  Cond.  Rep.  619. 

21.  Congress  has  authority  to  impose  a  direct 
tax  on  the^District  of  Columbia,  in  proportion  to 
the  census  directed  to  be  taken  by  the  constitu- 
tion. Loughborough  v.  Blake,  5  Wheat.  317;  4 
Cond.  Rep.  660. 

22.  The  power  of  congress,  to  levy  and  collect 


tain  concurrent  authority  with  congress.     Ibid. 

8.  But  in  cases  of  concurrent  authority,  where 
the  laws  of  the  states  and  of  the  Union  are  in 
direct  and  manifest  collision  on  the  same  subject, 
those  of  the  Union,  being  the  supreme  law  of 
the  land,  are  of  paramount  authority;  and  the 
state  laws  so  far,  and  so  far  only,  as  such  incom- 
patibility exists,  must  necessarily  yield.     Ibid.  .  _         .       . 

9.  There  is  nothing  in  the  constitution  of  the  ,  taxes,  duties,  imposts,  and  excise,  is  co-extensive 
United  States,  M-hich  prohibits  congress  to  pass  j  with  the  territory  of  the  United  States.     Ibid. 
laws  violating  the   obligation   of   contracts,  al- 
though such  power  is  denied  to  the  states.  Evans 
V.  Eaton,  Peters'  C.  C.  R.  322. 

10.  The  laws  of  congress  made  in  pursuance 
of  the  constitution  of  the  United  States  are  the 
supreme  laws  of  the  land,  any  thing  in  the  con- 
stitution or  laws  of  any  state  notwithstanding. 
The  U.  S.  V.  John  Hart,  Peters'  C.  C.  R.  390. 

11.  An  act  of  congress  repugnant  to  the  con- 
stitution, cannot  become  the  law  of  the  land. 
3Iarbury\.  Madison,  1  Cranch,  137;  1  Cond.  Rep. 
267. 

12.  An  act  of  congress  cannot  invest  the  su- 
preme court  with  an  authority  not  vi-arranted  by 
the  constitution.     Ibid. 

13.  Congress  cannot  vest  any  portion  of  the 
judicial  power  of  the  United  States,  except  in 


23.  The  power  of  congress  to  exercise  exclu- 
sive legislation,  in  all  cases  whatsoever,  within 
the  District  of  Columbia,  includes  the  power  of 
taxing  it.    Ibid. 

24.  Congress  has,  by  the  constitution,  exclu- 
sive authority  to  regulate  the  proceedings  in  the 
courts  of  the  United  States ;  and  the  states  have 
no  authority  to  control  those  proceedings,  except 
so  far  as  tile  state  process  acts  are  adopted  by 
congress,  or  by  the  courts  of  the  United  States 
under  the  authority  of  congress.  IFayman  v. 
Sou?/tarrf,  10  Wheat.  1;  6  Cond.  Rep.  1. 

25.  The  authority  of  congress  to  lay  and  col- 
lect taxes,  does  not  interfere  with  the  power  ot 
the  states  to  tax  for  the  support  of  their  own  go- 
vernments; nor  is  the  exercise  of  that  po^'er  by 
the   states,  an   exercise  of  any  portion  of  the 
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power  that  is  granted  to  the  United  States.  Gib- 
bons V.  O'rdcn,  9  Wheat.  1;  5  Cond.  Rep.  562. 

26.  AU'hough  congress  cannot  enable  a  state 
to  legislate,  it°may  adopt  the  provisions  of  a  state 
law  on  any  subject.     Ibid. 

27.  The  power  granted  to  congress  by  the  con- 
stitution, "to  establish  uniform  laws  on  the  sub- 
ject of  bankruptcy  throughout  the  United  States," 
does  not  exclude  the  right  of  the  states  to  legis- 
late on  the  same  subject,  except  when  the  power 
is  actually  exercised  by  congress,  and  the  state 
laws  conflict  with  those  of  congress.  Ogden  v, 
Saunders,  12  Wheat.  213;  6  Cond.  Rep.  523. 

28.  An  act  of  congress,  laying  an  embargo  for 
an  indefinite  period  of  time,  is  constitutional  and 
valid.  United  States  v.  The  William,  District  Court 
of  the  U.  S.  of  Massachusetts  District,  2  Hall's 
Am.  Law  Journ.  255. 

29.  In  an  action  of  trespass  for  assault  and 


of  the  Union  ;  and  its  acts  are  laws  of  the  United 
States.  Cohens  v.  Vii-ginia,  6  Wheat.  264,  424; 
5  Cond.  Rep.  90. 

33.  A  legislative  declaration,  that  a  foreign 
edict  is  repugnant  to  the  law  of  nations,  and  a 
violation  of  the  neutral  rights  of  the  United 
States,  does  not  annul  the  sentences  of  foreign 
tribunals  founded  upon  such  edict.  Williams  et 
al.  V.  Armroyd,  7  Cranch,  423 ;  2  Cond.  Rep. 
556. 

34.  Congress  is  competent  to  make  such  de- 
claration, and  competent  to  limit  its  operation, 
or  to  give  it  effect  by  such  means  as  its  own 
wisdom  may  suggest.  And  had  congress  de- 
clared, that  all  sentences  pronounced  under  such 
edict,  shall  be  considered  as  void,  and  incapable 
of  changing  the  property  it  professes  to  con- 
demn, the  courts  of  the  United  States  would 
give  efTect  to  such  legislative  declaration,  by  re- 


baUery' and  FaTse'imprisonment,  the  defendant  \  cognising  the  title  of  the  original  owner.     But 
pleaded  that  a  congress  was   held   and   sitting    until  congress  does  declare  void  such  sentences 


pi ^  ,  .      ,    r 

during  the  period  of  the  trespass  complained  ot ; 
that  the  house  of  representatives  had  resolved, 
that  the  plaintifl'  had  been  guilty  of  a  breach  of 
the  privilege  of  the  house,  and  of  a  high  con- 
tempt of  the  dignity  and  authority  of  the  same  : 
and  had  ordered  that  the   speaker  should  issue 
his  warrant  to  the  sergeant-at-arms,  commanding 
him  to  take  the  plaintiff  into  custody,  wherever 
to  be  found,  and  to  have  him  before  the  house  to 
answer  to  the  said  charges ;  and  that  the  speaker 
did,  accordingly,  issue  such  a  warrant,  reciting 
the  said  resolution  and  order,  and  commanding 
the   sergeant-at-arms  to  take  the  plaintiff  into 
custody^  &c.,  and  delivered  the  said  warrant  to 
the  defendant,  the  sergeant-at-arms.     By  virtue 
of  which  warrant    the   defendant  arrested  the 
plaintiff,   and  conveyed  him  to  the  bar  of  the 
house,    where   he   was   heard   in   his   defence, 
touching  the  matter  of  the  said  charge  ;  and  the 
examination  being  adjourned  from  day  to  day, 
and  the  house  having  ordered  the  plaintiff  to  be 
detained  in  custody,  he  was  accordingly  detained 
by  the  defendant,  until  he  was  finally  adjudged 
to  be  guilty,  and  convicted  of  the  charge  afore- 
said, and  ordered  to  be  forthwhh  brought  to  the 
bar,  and  reprimanded  by  the  speaker,  and  then 
discharged  from  custody :  and  after  being  thus 
reprimanded,  was  actually  discharged  from  the 
arrest  and  custody  aforesaid  :   Held,  that  the  mat- 
ters ^et  forth  in  the  plea  amounted  to  a  legal  jus- 
tification.   Anderson  v.  Dunn,  6  Wheat.  204;  5 
Cond.  Rep.  66. 

30.  The  house  of  representatives  of  the  United 
States  has  authority  to  punish  for  contempt  per- 
sons not  members  of  the  body.  This  power  is 
necessaril^  implied,  and  extends  to  the  impris- 
onment of  the  party.     Ibid. 

31.  The  imprisonment,  under  an  order  of  the 
house  of  representatives,-  must,  at  all  events,  ter- 
minate with  the  adjournment  or  periodical  dis- 
solution of  the  house.  The  process  issued  by 
the  house  in  such  a  case,  may  be  executed  any 
where  within  the  United  States.     Ibid. 

32.  Congress,  wdien  legislating  for  the  District 
of  Columbia,  under  the  8lh  section  of  the  1st 
article  of  the  constitution,  is  still  the  legislature 


of  condemnation,  they  retain  the  obligatory  effect 
common  to  all  sentences,  whether  erroneous  or 
otherwise,  that  of  binding  the  property  on  which 
they  act.     Ibid. 

35.  Congress  have  a  constitutional  right  to 
enlist  minors  in  the  navy  or  army,  without  the 
consent  of  their  parents.  United  States  v.  Bain- 
bridge,  1  Mason's  C.  C.  R.  71. 

36.  The  act  of  the  assembly  of  the  state  of 
Delaware,  by  which  the  construction  of  a  dam 
erected  by  the  plaintiffs  was  authorized,  shows 
plainly  that  this  is  one  of  those  many  creeks 
passing  through  a  deep  level  marsh,  adjoining 
the  Delaware,  up  which  the  tide  flows  for  some 
distance.      The   value   of   the   property   on   its 
banks,  must  be  enhanced  by  excluding  the  wa- 
ter from  the  marsh,  and  the  health  of  the  inha- 
bitants probably  improved.   Measures  calculated 
to  produce  these  objects,  provided  they  do  not 
come  in  collision  with  the  powers  of  the  gene- 
ral government,  are,  undoubtedly,  within  those 
which  are  reserved  to  the  states.     The  measure 
authorized  by  this  act  stops  a  navigable  creek, 
and  )'^*  ^t  be  supposed  to  abridge  the  rights  of 
those  who  have  been  accustomed  to  use  it.    But 
this  abridgement,   unless   it   comes  in    conflict 
with  the  constitution,  or  a  law  of   the  United 
States,  is  an  aflair  between  the  government  of 
Delaware  and  its  citizens,  of  which  the  supreme 
court  can  take  no  cognizance.     If  congress  had 
passed  any  act,  in  execution  of  the  power  to 
regulate  commerce,  the  object  of  which  was,  to 
control  state  legislation  over  these  small  naviga- 
ble creeks,  into' which  the  tide  ebbs  and  flows, 
and  which  abound  throughout  the  lower  country 
of  the  middle  and  southern  stales,  the  supreme 
court  would  feel  not  much  <lifTiculty  in  saying, 
that  a  slate  law,  coming  in  conflict  with  such 
act,  would  be  void.     But  congress  has  passed  no 
such  act.     The  repugnancy  of  the  law  of  Dela- 
ware is  placed  entirely  on  its  repugnancy  to  the 
law  to  regulate  commerce  with  foreign  nations, 
and  among  the  several  states:  a  power  which 
has  not  been  so  exercisetl  as  to  afl'ect  this  ques- 
tion.     Wilson  V.  The  Black  Bird  Creek  Marsh 
Company,  4  Peters,  251. 
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1.  By  the  conquest  and  occupation  of  Castine, 
that  territory  passed  under  the  allegiance  and 
sovereignty  of  the  British.  The  sovereignty  of 
the  United  States  over  the  territory  was  of 
course,  suspended,  and  the  Jaws  of  the  United 
States  could  no  longer  be  rightfully  enforced,  or 
be  obligatory  upon  the  inhabitants  who  remained 
and  submitted  to  the  conqueror.  Castine.  there- 
fore, could  not  be  deemed  a  port  of  the 'United 
States  for  its  sovereignty  no  longer  extended 
over  the  place.  Nor.  on  the  other  hand,  could 
It  be  deemed  a  port  within  the  domini'ons  of 
Great  Britain,  for  it  had  not  permanently  passed 
under  her  sovereignty.  The  United  States  v.  Hav- 
ward,  2  Gallis.  C.  C.  R.  485. 

2.  In  cases  of  the  conquest  of  a  nation  by  an- 
other in  war,  it  is  very  unusual  for  the  conqueror 
to  do  more  than  to  displace  the  sovereign  and 
assume  dominion  over  the  country.  The  modern 
usage  of  nations,  which  has  become  a  law,  would 
be  violated;  that  sense  of  justice  and  of  rioht 
which  IS  acknowledged  and  felt  by  the  whole 
civilized  world,  would  be  outraced,  if  private 
property  should  be  generally  confiscated,  and 
private  rights  annulled,  as  on  a  change  in  the 
sovereignty  of  a  country.  The  people  chancre 
their  allegiance,  their  relation  to  their  ancient 
sovereign  is  dissolved  :  but  their  relations  to  each 
other,  and  their  rights  of  property,  remain  undis-  \ 
turbed.  The  United  States  v.  Percheman,  7  Pe- 
ters, 51.  ^ 

3.  By  a  conquest,  the  conqueror  acquires  no- 
thing but  a  temporary  right  of  possession  and 
government  over  the  territory  conquered,  until 
a  pacification;  and  cannot,  in  the  mean  time 
impair,  by  any  transfer,  the  risrhts  of  the  former 
sovereign.  Clarke  v.  The  United  States.  3  Wash 
C.  C.  R.  101. 

4.  A  territory,  conquered  by  an  enemy,  is  not 
to  be  considered  as  incorporated  into  the  domi- 
nions of  that  enemy,  without  a  renunciation  in  a 
treaty  of  peace,  or  a  long  and  permanent  posses- 
sion. Until  such  incorporation,  it  is  still  entitled 
to  the  full  benefit  of  the  law  of  post  limine  The 
United  States  v.  Hayward,  2  Gallis.  C.  C.  R.  501 

5.  Conquest  gives  a  title  to  the  conquered  ter- 
ritory, which  the  courts  of  the  conquered  cannot 
deny,  whatever  the  private  and  speculative  opi- 
nions ot  individuals  may  be,  respecting  the  ori- 
ginal justice  of  the  claim  which  has  been  assert- 
ed.  Johnson  v.  iWIntosh,  8  Wheat.  543  ;  5  Cond. 

6.  The  title  by  conquest  is  acquired  and 
maintained  by  force.  The  conqueror  prescribes 
itslimits  Humanity,  however,  acting  on  public 
opinion,  has  established  as  a  general  rule,  that 
the  conquered  shall  not  be  wantonly  oppressed 
and  that  their  condition  shall  remain  as  eligible 
as  IS  compatible  with  the  objects  of  the  conquest. 
Most  usually  they  are  incorporated  with  the  vic- 
torious nation,  and  become  subjects  or  citizens 
ot  the  government  with  which  they  are  connect- 
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humanity  demands,  and  a  wise  policy  requires, 
that  the  rights  of  the  conquered  to  property 
should  remain  unimpaired;  that  the  new  sub- 
jects should  be  governed  as  equitably  as  the  old; 
and  that  confidence  in  their  security  should  gra- 
dually banish  the  painful  sense  of  their  beinc^ 
separated  from  their  ancient  connexions,  and 
united  by  force  to  strangers.  When  the  conquest 
13  complete,  and  the  conquered  inhabitants  can 
be  blended  with  the  inhabitants,  or  safely  go- 
veined  as  a  distinct  people,  public  opinion,  which 
not  even  the  conqueror  can  disregard,  imposes 
those  restraints  upon  him  ;  and  he  cannot  neo-lect 
them,  without  injury  to  his  fame,  and  hazarcl  of 
his  power.     Ibid. 

7.  Propriety  in,  and  dominion  over,  territory 
without  the  realm,  is  acquired  by  the  king  of 
England  by  treaty,  conquest,  or  discovery.    If  it 
is  acquired  by  treaty,  he  holds  it  subject  to  its 
stipulations  respecting  the  property  of  its  inhabit- 
j  ant.'i,  their  rights,  and  the  laws  by  which  they 
I  shall  be  governed.    If  there  are  no  such  stipula- 
;  tions;  the  law  and  usage  of  all  civilized  nations 
protect  the  rights  of  persons  and  property.    The 
laws  in  force  at  the  time  of  the  cession,  remain 
till   altered   by   the   new   sovereign.     He   may 
change  them  at  his  pleasure,  so  as  to  afl"ect  the 
rights  which  are  prospective;  but  it  would  be  a 
violation  of  the  first  principles  of  public  law,  to 
abrogate  those  which  then  existed  in  the  inha- 
bitants of  the  ceded  territory.    So  as  to  conquest 
(8  Wheat.  589:)  "A  country,  conquered  by  thi' 
British  arms,  becomes  a  dominion  of  the  king, 
in  right  of  the  crown,  and  therefore  necessarily 
subject   to   the   legislature,   the   parliament   of 
Great  Britain."     The  conquered  inhabitants  be- 
come subjects,  when  once  received  under  the 
protection  of  the  king;  the  artides  of  capitula- 
tion by  which  it  is  surrendered,  and  of  peace  by 
which  it  is  ceded,  are  sacred  and   inviolable. 
j  (Cowp.  208.)    "The  law  and  legislative  govern- 
j  ment  of  every  government   equally  afl"ect   all 
persons  and  all  property  within  the  limits  thereof. 
Whoever  purchases,  buys,  or  sues  there,  puts 
himself  under  the  Jaw  of  the  place.     An  Eno-- 
lishman  in  Ireland,  Minorca,  the  Isle  of  Man,  or 
the  Plantations,  has  no  privilege  distinct  from 
the  natives.     The  Jaws  of  a  conquered  country 
cont^inue  in  force  till  altered  by  the  conqueror, 
(2  Ves.  jr.  349;)  and  the  power  of  legislation  is 
in  the  king,  subordinate  to  his  own  authority  in 
parliament.     He  cannot  make  a  change  of  laws 
contrary  to  fundamental  principles;  he  cannot 
exempt  an  inhabitant  from  that  particular  domi- 
nion, as,  for  instance,  from  the  Jaws  of  trade,  or 
from  the  power  of  parliament,  or  give  him  privi- 
leges exclusive  of  his  other  subjects."     JFaddell 
V.  Martin  et  al,  C.  C.  of  New  Jersey.     Pamphlet 
opinion  of  the  court,  delivered  by  Mr.  Justice 
Baldwin,  October  term,  1837,  page  40. 

8.  It  is  left  by  the  constitution  to  the  king's 
authorit}-,  to  grant  or  refuse  a  capitulation;  if 
he  refuses,  and  puts  all  the  inhabitants  to  the 
sword,  or  exterminates  them  all,  the  land  belongs 
to  him.  If  he  receives  the  inhabitants  under 
his 


is  protection,  and  grants  them  iheAr  pirperty, 
he  has  the  power  to  fix  such  terms  and   condi- 
tions as  he  thinks  proper.    (8  Wheat.  589,  S.  P.) 
2y 
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He  is  intrusted  with  the  treaty  of  peace}  he  may 
yield  un  his  conquest,  or  retain  it  on  such  terms 
as  he  thinks  proper.  These  powers  no  man  ever 
disputed  ;  neither  has  it  ever  been  controverted 
that  the  king  might  change  part  or  the  whole  of 
the  law  or  political  form  of  government  of  a  con- 
quered dominion.     Ibid.  41. 

11.  An  acquisition  by  discovery,  is,  by  the 
usage  of  all  the  discovering  nations  of  Europe, 
put" on  the  same  footing  as  conquest,  as  to  the  1 
power  of  the  sovereign  of  the  nation  which 
makes  the  discovery.  He  has  the  propriety  and 
dominion  of  the  territory,  in  full  sovereignty, 
and  it  passes  from  sovereign  to  sovereign  by 
cession,  in  the  plenitude  of  original  riyht.  (8 
Wheat.'  574,  &c.,  2  Peters,  300,  301.)  This  prin- 
ciple has  been  adopted  in  the  United  States  to 
its  full  extent:  and  the  whole  country  was  tirst 
granted  by  the  king,  as  by  right  of  conquest, 
though  it  might  have  been  more  conformable  to 
historical  facts,  to  consider  it  strictly  as  the  right 
by  discovery.  It  is,  however,  needless  to  exa- 
mine this  question,  after  the  lucid  and  able  re- 
view of  the  subject  by  the  supreme  court  of  the 
Unifed  States,  in  Johnson  v.  Mdntosh.  (8  Wheat. 
574 — 604.)  It  must  be  received  as  the  establish- 
ed law,  that  the  king  had  the  same  power  over 
the  territory  held  by  him  on  this  continent,  as 
if  it  had  been  acquired  by  conquest.  The  opinion 
of  the  court  is  full  and  conclusive  to  this  point: 
and  as  this  principle  is  the  foundation  of  all  the 
rights  of  property  and  government,  existing  be- 
fore the  revolution,  it  is  not  to  be  questioned,  or 
the  reasons  of  its  adoption  examined.  It  has 
been  a  ftindamental  law,  from  the  first  settle- 
ment of  the  British  colonies,  and  must  be  re- 
spected by  all  courts,  as  it  has  been  definitely 
settled  by  universal  consent  and  judicial  author- 
ity, that  the  rights  and  power  accruing  by  disco- 
very or  conquest,  are  identical  with  this  qualifi- 
cation, subject  only  to  Indian  occupancy  in  the 
nature  of  a  lease  for  years.  (8  Wheat.  577,  578, 
679,  588,  592,  603,  S.  P.  6  Cranch,  140.  9 
Peters,  745.)     Ibid.  42,  43. 

12.  Even  in  cases  of  conquest,  the  conqueror 
does  no  more  than  replace  the  sovereign,  and 
assume  dominion  over  the  country.  'A  cession 
of  territory  is  never  understood  to  be  a  cession 
of  the  property  of  the  inhabitants.  The  king 
cedes  only  that  which  belongs  to  him;  lands  he 
had  previously  granted,  were  not  his  to  cede. 
Neither  party  could  so  understand  the  Louisiana 
treaty.  Neither  party  could  consider  itself  as 
attemptinir  a  wrong  to  individuals,  condemnj>d 
by  the  whole  civilized  world.  'The  cession  ot  a 
territory'  should  necessarily  be  understood  to 
pass  tjae  sovereignty  only,  and  not  to  interfere 
with  private  property."  No  construction  of  a 
treaty,  which  would  impair  that  security  to  pri- 
vate property,  which  the  laws  and  usages  of  na- 
tions would  without  express  stipulation  have 
conferred,  would  seem  to  be  admissible,  further 
than  its  positive  words  require.  "Without  it, 
the  title  of  individuals  would  remain  as  valid 
under  the  new  government  as  they  were  under 
l.e  old  ;  and  those  titles,  at  least  so  far  as  they 
were  consummate,  might   be  asserted   in   the 


courts  of  the  United  States,  independently  of  thia 
article."     Strother  v.  Lucas,  12  Peters,  410. 


CONSIDERATION. 

1.  To  constitute  a  consideration  for  the  en- 
dorsement of  a  promissory  note,  it  is  not  necessary 
that  a  benefit  should  accrue  to  the  promissor:  it 
is  sufficient  that  something  valuable  flows  from 
the  promissee,  and  that  the  promise  is  the  in- 
ducement to  the  transaction.  Violctt  v.  Palton, 
5  Cranch,  142;  2  Cond.  Rep.  214. 

2.  The  endorser  of  a  promissory  note,  who 
receives  no  value  for  his  endorsement  from  a 
subsequent  endorser,  or  from  the  drawer,  cannot 
set  up  the  want  of  consideration  received  by 
himself:  he  will  not  be  permitted  to  say  that 
the  promise  is  made  without  consideration ;  be- 
cau.se  money  paid  by  the  promissee  to  another 
is  as  valid  a  consideration  as  if  paid  to  the  pro- 
missor himself.  M'-Donald  v.  Magruder.  3  Peters, 
474. 

3.  A  deed  made  upon  a  valuable  and  adequate 
consideration,  which  is  actually  paid,  and  the 
change  of  property  is  bona  fide,  or  such  as  it 
purports  to  be,  cannot  be  considered  as  a  con- 
veyance to  defraud  creditors.  Whcaton  v.  Sexton's 
Lessee,  4  Wheat.  503  ;  4  Cond.  Rep.  519. 

4.  A  release  being  once  regularly  executed 
and  delivered,  can  never  afterwards  be  avoided 
at  law,  by  a  failure  of  one  of  the  parties  to  per- 
form an  act,  in  consideration  of  which  the  re- 
lease was  given.  It  can  amount  only  to  a  breach 
of  contract,  for  which  the  person  culpable  will  be 
personally  liable  to  the  party  aggrieved.  Fitz- 
simmons  ct  al.  v.  Ogdcn  et  al.,  7  Cranch,  2;  2 
Cond.  Rep.  395. 

5.  The  payment  of  the  money  by  the  endorser 
after  protest,  is  a  good  consideration  for  an  as- 
sum.psit,  on  the  part  of  the  maker,  to  pay  the 
amount  of  the  notes  with  costs  of  protest.  Mor- 
gan V.  Rcintzel,  7  Cranch,  273;  2  Cond.  Rep. 
486. 

6.  Where  a  promissory  note  is  given  for  the 
purchase  of  real  property,  the  failure  of  consi- 
deration, through  defect  of  title,  must  be  total, 
to  constitute  a  good  defence  to  an  action  on  the 
note.  Grccnlcaf  V.Cook,  2  Wheat.  13;  4  Cond. 
Rep.  7. 

7.  It  has  been  long  settled  that  a  promise 
made  in  consideration  of  an  act  which  is  for- 
bidden by  the  law,  is  void.  It  will  not  be  ques- 
tioned, that  an  act  forbidden  by  the  constitution 
of  the  United  States,  which  is  the  supreme  law, 
is  against  law.  Craig  et  al.  v.  Stale  of  Missouri, 
4  Peters,  431. 

8.  A  promissory  note  given  for  certificates 
issued  at  the  loan  office  of  Chariton,  in  Missouri, 
payable  to  the  state  of  Missouri,  under  the  act 
of  the  legislature  '•'establishing  loan  otfices,"  is 
therefore  void.     Ibid. 

9.  A  contract  was  made  for  rebuilding  Fort 
Washington,  by  M.,  a  public  agent,  and  a  de- 
puty (jiKutermaster-gcneral,  witli  B.,  in  the  pro- 
fits of  which  ]\I.  was  to  participate.  False  mea- 
sures of  the  work  were  attempted  to  be  imposed 
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Jn  the  government,  the  success  of  which  was 
prevented  by  the  vigilance  of  the  accounting 
jfficers  of  the  treasury.  A  bill  was  filed  to  com- 
pel an  alleged  partner  in  the  contract  to  account 
for  and  pay  to  one  of  the  partners  in  the  trans- 
action, one-half  of  the  loss  sustained  in  the 
execution  of  the  contract.  By  the  supreme 
court:  —  To  state  such  a  case  is  to  decide  it. 
Public  morals,  public  justice,  and  the  well  esta- 
blished principles  of  all  judicial  tribunals,  alike 
forbid  the  interposition  of  courts  of  justice  to 
lend  their  aid  to  purposes  like  this.  To  enforce 
E  contract  which  began  with  the  corruption  of  a 
public  officer,  and  progressed  ni  the  practice  of 
known  wilful  deception  in  its  execution,  can 
never  be  approved  or  sanctioned  by  any  court. 
Bartle  v.  Coleman,  I  Peters,  184. 

10.  The  law  leaves  the  parties  to  such  a  con- 
tract as  it  found  them.  If  either  has  sustained 
a  loss  by  the  bad  faith  of  a  particeps  criminis, 
it  is  but  a  just  infliction  for  premeditated  and 
deeply  practised  fraud.  He  must  not  expect 
that  a  judicial  tribunal  will  degrade  itself  by  an 
exertion  of  its  powers  to  shift  the  loss  from  one 
to  the  other;  or  to  equalize  the  benefits  or  bur- 
dens, which  may  have  resulted  from  the  viola- 
tion of  every  principle  of  morals  and  of  law. 
Ibid. 

11.  Although  the  consideration  of  a  promis- 
sory note  fail,  by  reason  of  the  failure  of  the 
payee  to  perform  his  part  of  the  agreement  upon 
which  it  was  given  ;  yet  if  a  new  agreernent,  as 
a  substitute  for  the  old  one,  be  entered  into  be- 
tween the  original  parties  to  the  note,  this  failure 
of  the  original  consideration  creates  no  equity  in 
favour  of  the  maker  of  the  note  against  the  en- 
dorsee, even  in  Virginia.  Young  v.  Grundy,  7 
Cianch,  548;  2  Cond.  Rep.  605. 

12.  Bills  of  exchange  and  negotiable  promis- 
sory notes,  are  distinguished  from  all  other  parol 
jontracts,  by  the  circumstance  that  they  are 
5rima  facie  evidence  of  valuable  consideration, 
)oth  between  the  original  parties,  and  airainsl 
bird  persons.  Mandcville  v.  Welch,  5  Wheat. 
'77;  4  Cond.  Rep.  642. 

13.  A  promise  to  pay  on  a  consideration  exe- 
tuted,  if  such  a  consideration  was  induced  by 
Jhe  request  of  the  defendant,  or  by  some  pre- 
vious duty,  or  if  the  debt  be  continuing  at  the 
time,  or  is  barred  by  some  sUtute  or  rule  of 
.aw ;  is  a  sufficient  consideration  to  sustain  an 
iction  of  assumpsit.  Lonsdale  \.Broivn,ZW&sh. 
C.  C.  R.  404. 

14.  The  defendant  accepted  ah  order  to  pay 
'.ertain  debts  out  of  the  proceeds  of  a  bill  of  ex- 
.hange,  which  bill  was  protested  for  non-pay- 
ment. The  plaintiff  declared  upon  this  promise. 
The  bill  had  not  been  paid.  The  promise  was 
at  an  end.  The  plaintiff  failed  in  his  action,  so 
far  as  it  was  founded  on  the  promise.  Hutz  v. 
Karthause,  4  Wash.  C.  C.  R.  1. 

15.  One  who  has  agreed  to  pay  a  sum  of 
money  out  of  funds  expected  to  come  into  his 
hands,  is  not  excused  from  the  payment,  if,  by 
his  own  default,  the  funds  were  not  received. 
Blight  V.  Ashley,  Peters'  C.  C.  R.  15. 

16.  No   action  can  be  maintained  against  a 


master  and  part  owner  of  a  ship  engaged  in  the 
slave  trade,  by  his  partners  in  the  joint  concern ; 
nor  against  an  agent  who  is  a  party  to  the  origi- 
nal traffic,  and  has  the  proceeds  in  his  hands. 
Fales  V.  Mayberry,  2  Gallis.  C.  C.  R.  560. 

17.  If  a  ship  be  sold  in  a  foreign  port,  to  evade 
a  forfeiture  incurred  to  the  Unhed  Stales,  no  ac- 
tion can  be  sustained  on  the  contract  of  sale  for 
the  proceeds.     Jbid. 

18.  The  courts  of  the  United  States  will  not 
enforce  an  agreement,  not  in  itself  immoral,  but 
a  stratagem  authorized  by  the  laws  of  war,  en- 
tered into  in  fraud  of  the  laws  of  the  United 
States  :  though  made  between  persons  then  ene- 
mies of  the  United  States,  and  the  suit  instituted 
on  the  agreement  after  the  restoration  of  peace. 
Hannayv.  Eve,  3  Cranch,  242  ;  1  Cond.  Rep.  512. 

19.  Where  a  contract  grows  immediately  out 
of.  and  is  connected  with  an  illegal  or  immoral 
act,  a  court  of  justice  will  not  enforce  it.  Arm- 
strong V.  Toler,  11  Wheat.  258;  6  Cond.  Rep. 
298. 

20.  But  if  the  promise  be  unconnected  with 
the  illegal  act,  and  is  founded  on  a  new  consi- 
deratioi-f,  it  is  not  tainted  with  the  act ;  although 
it  was  known  to  the  party  to  whom  the  promise 
was  made,  and  although  he  was  principal  in  the 
illegal  act.     Ibid. 

21.  If  A.,  during  the  war,  contrive  a  plan  for 
importing  goods  from  the  enemy's  country  on  his 
own  account,  by  means  of  smuggling,  or  a  collu- 
sive capture,  and  goods  should  be  sent  in  the 
same  vessel  for  B.,  and  A.  should,  at  the  request 
of  B.,  become  security  for  the  payment  of  the 
duties,  or  should  undertake  to  become  ansvs-era- 
ble  for  the  expenses  on  account  of  a  prosecution 
for  an  illegal  importation,  or  should  advance 
money  to  B.,  to  enable  him  to  pay  those  ex- 
penses; these  acts,  constituting  no  part  of  the 
original  scheme,  there  would  be  a  new  contract, 
unconnected  with  the  original  act,  although  re- 
motely caused  by  it ;  and  such  contract  would 
not  be  so  contaminated  by  the  offensive  act,  as 
to  preclude  A.  from  recovering.     Ibid. 

22.  It  is  a  salutary  rule,  founded  on  morality 
and  good  polic}-,  and  which  recommends  itself  to 
the  good  sense  of  every  one,  that  no  man  ought 
to  be  heard  in  a  court  of  justice,  w^ho  seeks  to 
enforce  a  contract  founded  on,  or' arising  out  of 
moral  or  political  turpitude.  Toler  v.  Armstrong, 
4Wash.  C.  C.  R.  297. 

23.  The  rule  itself  has  sometimes  been  car- 
ried to  inconvenient  lengths  ;  the  difficulty  being 
not  in  any  unsoundness  of  the  rule  itself,  but  in 
its  fitness  to  the  particular  case  to  which  it  has 
been  applied.  Does  the  taint  in  the  original 
transaction  infect  and  vitiate  every  contract 
growing  out  of  it,  however  remotely  connected 
with  it  ?  this  would  be  to  extend  the  rule  be- 
yond the  policy  which  produced  it.  and  would 
lead  to  the  most  inconvenient  consequences. 
Ibid. 

24.  The  rule  as  now  clearly  settled  is.  that 
where  the  contract  grows  immediately  out  of  it, 
or  is  connected  with  an  illegal  or  immoral  act,  a 
court  of  justice  will  not  lend  its  aid  to  enforce  it 
And  if  the  contract  be  in  part  only  connecte-" 
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with  tho  illegal  transaction,  and  growing  imnne- 
diately  out  of  it,  though  it  be  in  fact  a  new  con- 
tract, it  is  equally  tainted  by  it.     Ibid. 

25.  Bnt  if  the  promise  be  unconnected  with 
the  illegal  act,  and  is  founded  on  a  new  consi- 
deration, it  is  not  tainted  by  the  act;  although  it 
was  known  to  the  party  to  whom  the  promise 
was  made;  and  although  he  was  the  contriver 
and  conductor  of  the  illegal  act.     Ibid. 

26.  Damage  to  the  promissee  constitutes  as 
good  a  consideration  as  benefit  to  the  promissor. 
Toivnley  v.  Sumrall,  2  Peters,  182. 

27.  In  contracts  for  the  sale  of  lands,  by  which 
one  agrees  to  purchase,  and  the  other  to  convey, 
the  undertaking  of  the  respective  parties  are  al- 
ways dependent,  unless  a  contrary  intention 
clearly  appears.  The  Bank  of  Columbia  v.  Has,- 
ner,  1  Peters,  464. 

28.  Although  many  nice  distinctions  are  to 
be  found  in  the  books  upon  the  question,  whether 
the  covenants  or  promises  of  the  respective  par- 
ties to  the  contract,  are  to  be  considered  inde- 
pendent or  dependent;  yet  it  is  evident  the  inti- 
mation of  courts  have  strongly  favoured  the  lat- 
ter construction  as  being  obviously  the  most  just. 
Jbid.  465. 

29.  In  such  cases,  if  either  vendor  or  vendee 
wish  to  compel  the  other  to  fulfil  his  contract,  he 
must  make  his  part  of  the  agreement  precedent, 
and  cannot  proceed  against  the  other  without 

Jtual  performance  of  the  agreement  on  his  part, 
T  tender  and  refusal.     Ibid. 

30.  The  consideration  alleged  in  a  bill  for  an 
injunction,  for  the  promise  of  an  attorney  to  pro- 
ceed by  e.xecution  against  the  drawer  of  the  note, 
and  make  the  amount  of  the  same,  was  the  re- 
linquishment of  a  defence  which  the  defendant 
at  the  time  considered  legal  and  valid.  By  a 
subsequent  judicial  decision,  it  was  determined 
that  the  defence  would  not  have  been  sustained. 
To  permit  this  decision  to  have  a  retrospective 
effect,  so  as  to  annul  a  settlement  or  agreement 
made  under  a  different  state  of  things,  would  be 
sanctioning  a  most  mischievous  principle.  The 
Union  Bank  of  Georgetown  v.  Gearys  5  Peters, 
99. 

31.  The  brig  Ann,  of  Boston,  on  a  voyage  from 
New  Orleans  to  Madeira,  &c.,  was  unlawfully 
captured  by  a  part  of  the  Portuguese  squadron, 
and  was,  with  her  cargo,  condemned.  Upon  the 
remonstrance  of  tho  government  of  the  United 
StJftes,  the  claim  of  the  owner  for  compensation 
for  this  capture  was,  on  the  19th  January,  1832, 
admitted  by  the  government  of  Portugal,  to  an 
amount  exceeding  thirty-three  thousand  dollars, 
one-fourth  of  which  was  soon  after  paid.  On  the 
27th  Ja^kuary,  1832,  the  owner  of  the  Ann  and 
cargo,  neither  of  tin-  parties  knowing  of  llie  ad- 
mission of  the  claim  by  Portugal,  matie  an 
agreement  to  allow  lo  the  appellant  A.,  a  sum  a 
little  below  one-third  of  the  whole  amount  of  the 
sum  admitted,  as  commissions,  on  his  agreeing 
to  use  his  utmost  efforts  for  the  recovery  thereof. 
At  the  time  this  agreement  was  nia(Ie,  which 
was  under  seal,  H.,  tho  appelli-i',  was  indeliti^l 
fo  the  appt'llant  A.  two  hundred  and  si.vty-eight 
dollars  for  services  rendered  to  him  in  the  course 
of  a  commercial  agency  for  him.     In  the  con- 


tract, it  was  agreed  that  this  debt  should  be  re- 
leased. Under  the  contract,  A.  received  the 
payment  of  one-fourth  of  the  amount  admitted 
to  be  due  to  H.,  by  Portugal,  and  H.  filed  a  bill 
to  have  the  contract  rescinded,  and  delivered  up  to 
him,  the  debt  of  two  hundred  and  sixty-eight  dol- 
lars to  be  deducted  from  the  same,  with  interest, 
&c.  The  circuit  court  made  a  decree  in  favour 
of  H.,  and  on  the  payment  of  two  hundred  and 
sixty-eight  dollars,  with  interest,  the  contract 
was  ordered  to  be  delivered  up  to  be  cancelled. 
The  decree  of  the  circuit  court  was  affirmed  on 
appeal  ;  the  supreme  court  being  of  opinion,  that 
the  agreement  had  been  entered  into  by  both 
the  parties  to  it,  under  a  mistake,  and  under  en- 
tire ignorance  of  the  allowance  of  the  claim  of 
the  owner  of  the  Ann  and  her  cargo.  It  was 
without  consideration ;  services  long  and  ardu- 
ous were  contemplated,  but  the  object  of  those 
services  had  been  attained.  Allen  v.  Hammond, 
11  Peters,  63. 

32,  If  a  life  estate  in  land  is  sold,  and  at  the 
time  of  the  sale  the  estate  is  terminated  by  the 
death  of  the  person  in  whom  the  right  vested, 
a  court  of  equit}'  would  rescind  the  purchase. 
If  a  horse  is  sold,  which  both  parties  believe  to 
be  alive,  but  was  dead  at  the  time  of  sale,  the 
purchaser  would  not  be  compelled  to  pay  the 
consideration.     Ibid. 

33,  The  law  on  this  subject  is  clearly  stated 
in  the  case  of  Hitchcock  v.  Geddings,  Daniel's 
Exchequer  Reports,  1  :  where  it  is  said  that  a 
vendor  is  bound  to  know  he  actually  has  tlut 
which  he  profe.sses  to  sell.  And  even  though 
the  subject  of  the  contract  be  known  to  both 
parties,  to  be  liable  to  a  contingency,  which  may 
destroy  it  immediately,  yet,  if  the  contingency 
has  already  happened,  it  will  be  void.     Ibid. 

34,  A  valuable  consideration,  however  small, 
or  nominal,  if  given  or  stipulated  for  in  good 
faith,  is,  in  the  absence  of  fraud,  sufficient  to 
support  an  action  on  anyjiarol  contract,  and  this 
is  equally  true  as  to  contracts  of  guarantee,  as 
to  other  contracts.  Lawrence  v.  AVAlmont,  2 
Howard,  449, 

35,  A  stipulation  in  consideration  of  one  dollar, 
is  just  as  effectual  and  valuable  as  a  large  sum 
stipulated  for  and  paid.     Ibid.  450, 

36,  That  a  negotiable  note  was  given  and  as- 
signed without  consideration,  may  be  pleaded  by 
the  maker,  and  the  plaintiff  should  take  issue 
on  the  want  of  consideration  of  the  note,  or  of 
the  assignment,  and  not  on  both.  M-Clintick  v. 
Johnston  fy  Cummin.<;,  1  M'Lean's  C,  C.  11,  414, 

37,  The  note  as  well  as  the  assignment  pur- 
ports a  consiileration.     Ibid. 

38,  Where  the  action  is  on  a  promissory  note, 
a  failure  of  consideration  is  a  good  defence. 
Scuddcr  v.  Andrews,  2  M'Lean's  C,  C,  R,  464. 

39,  A  partial  failure  cannot  be  set  up.     Ibid. 

40,  Where  the  liefeiulants  gave  their  note  for 
a  tract  of  laml,  which  belonged  to  the  United 
States,  and  lo  which  the  plaintiff  hail  no  title, 
the  defendants  may  plead  the  fact.     Ibid. 

41,  The  consideration  acknowleilged  to  have 
been  received  on  the  face  of  a  deed  of  convey- 
ance, does  not  estop  the  grantor  from  showing, 
in  an  action  for  the  purchase-money,  that  the 
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consideration-money  has  not  been  paid.     Tag-  I      5.  But  if  goods  be  purchased  as  stated,  though 
gart  V.  Stanbery.  2  M'Lean's  C.  C.  R.  543.  the  accompanying  invoices,  bills  of  lading,  and 

42.  So  far  as'regards  the  effect  of  the  deed,  !  letters  be  addressed  by  the  British  consignors  to 
the  consideration  named  cannot  be  controverted.  1  the  American  citizen  for  whom  the  purchase 
Jijj.  was  made,  and  all  concur  to  show  the  property 

43.  A  compromise  of  an  outstanding  claim,  to  be  in  him ;  yet,  if  these  documents  are  en- 
without  the  consent  or  knowledge  of  the  grantor,  !  closed  in  a  letter  from  the  consignors  to  their 
can  give  no  claim  to  an  offset^in  an  action  for  I  agent  in  the  United  States,  directing  him  not  to 
the  consideration-money.     Ibid.  deliver  the  goods  in  case  of  the  e.xistence  of  cer- 

44.  The  liability  of  the  grantor  must  depend  tain  circumstances,  nor  until  he  should  have  re- 
upon  the  validity  of  the  claim  purchased  in,  and  ceived  payment  from  the  consignees  in  cash, 
not  upon  the  sum  paid  for  it.     Ibid.  the  property  in  said  goods  remained  in  the  con- 

45.  A  precedent  debt  constitutes  a  good  con-    signees,  and  they  were  subject  to  capture  and 


sideration,  on  the  assignment  of  a  note. 
V.  Anderson,  2  M'Lean's  C.  C.  R.  589. 
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CONSIGNOR  AND  CONSIGNEE. 

1.  Upon  a  shipment  of  goods,  to  be  sold  on 
joint  account  of  the  consignee  and  shippers,  or 
of  the  latter  alone,  at  the  option  of  the  con- 
signee, the  right  of  property  does  not  vest  in  the 
consignee  unfil  he  has  made  his  election  under 
the  option  given  him.  The  Vcnusy  Rea,  Master., 
8  Cranch,  253;  3  Cond.  Rep.  109. 

2.  Where  goods  are  sent  upon  the  account  and 
risk  of  the  shipper,  the  delivery  to  the  master  is 
a  delivery  to  him  as  agent  of  the  shipper,  not 
of  the  consignee ;  and  it  is  competent  to  the 
consignor,  at  any  time  before  actual  delivery  to 
the  consignee,  to  countermand  it,  and  thus  pre 


condemnation.     Ibid. 

6.  Goods  purchased  as  stated,  and  consigned 
to  the  same  agent,  in  whose  name  also  the  bill 
of  lading  is  made  out,  but  the  bills  of  parcel 
and  invoice  in  the  name  of  the  American  mer- 
chants for  whom  the  purchase  was  made,  the 
shipment  also  being  e.xpressed  to  be  on  their 
account,  though  the  goods  are  spoken  of  in  the 
letters  of  the  consignors  as  American  propert}-, 
vested  in  the  American  merchants  at  the  time 
of  shipment,  and  are  not  subject  to  condemna- 
tion. The  circumstance  that  the  goods  continue 
during  the  voyage  at  the  risk  of  the  shippers  is 
immaterial.     Ibid. 

7.  Goods  were  shipped  by  D.  B.  of  Liverpool, 
on  board  a  vessel  bound  to  Rio  de  Janeiro,  which 
was  captured  and  brought  into  the  United  States 
for  adjudication ;  the  invoice  was  headed,  '-'con- 
signed to  Messrs.  D.  B.  by  order  and  for  account 
of  J.  L."     In  a  letter  accompanying  invoice,  the 


vent  the  consignee's  lien  from  attaching.     The    shippers  wrote  to  the  consignees,  "for  Mr.  J.  L 
Frances,  Irvinh  Claim,  8  Cranch,  418;  3  Cond. 
Rep.  189. 

3.  If  a  British  merchant  purchase,  with  his 
own  funds,  two  cargoes  of  goods,  in  consequence 
of,  but  not  in  exact  conformity  with  the  orders 
of  an  American  house,  and  ship  them  to  Ame- 
rica, giving  the  American  house  an  option, 
within  twenty-four  hours  after  receipt  of  his 
letter,  to  take  or  reject  both  cargoes ;  and  if  they 
give  notice,  within  the  time,  that  they  will  take 
one  carfjo,  but  will  consider  as  to  the  other,  this 
puts  it  in  the  power  of  the  British  merchant, 
either  to  cast  the  whole  on  the  American  house, 
or  to  resume  the  property,  and  make  them  .ac- 
countable for  that  which  came  to  their  hands. 
The  right  of  property  in  the  cargo  not  accepted, 
does  not,  in  transitu,  vest  in  the  American  house, 
but  remains  in  the  British  subject,  and  is  liable 
to  condemnation,  he  being  an  enemy.  The 
Frances,  Dunham  Sf  Randolph''s  Claim,  9  Cranch, 
183;  3  Cond.  Rep.  349. 

4.  Goods  purchased  by  British  merchants,  be- 
fore the  war  between  the  LTnited  States  and 
Great  Britain,  in  pursuance  of  orders  from  Ame- 
rican citizens,  shipped  to  the  agent  of  the  Bri- 
tish merchant  in  the  United  States,  also  an 
American  citizen,  "on  account  and  risk"  of  an 
American  citizen,  and  no  circumstances  of  fraud 
or  unfairness  in  the  transaction,  were  vested  in 
the  American  at  the  time  of  the  shipment,  and 
are  not  liable  to  condemnation  ;  although  ihe 
vessel  sailed  from  England  after  the  declaration 
of  war  was  known  there.  The  Merrimack,  8 
Cranch,  318;  3  Cond.  Rep.  145. 

33* 


we  open  an  account  in  our  books  here,  and  debit 
him,  &c.   We  cannot  yet  ascertain  the  proceeds 
of  his  hides,  &c.,  but  find  his  order  for  good."* 
will  far  exceed  the  amount  of  these  shipments, 
therefore,  we  consign  the  whole  to  you,  that  you 
may  come  to  a  proper  understanding  with  him  " 
Held,  that   the   goods,  during   the  voyage,  rt 
mained  the  property  of,  and  at  the  risk  of  tl 
enemy  shippers,  and  therefore  subject  to  so: 
demnation.    The  San  Jose  Indiana,  2  Wheat.  20> 
3  Cond.  Rep.  548. 

8.  In  the  ordinary  course  of  mercantile  trans 
actions,  a  delivery  to  a  .«hip-master  is  a  delivery 
to  a  consignee ;  but  this  delivery  may  be  abso- 
lute or  qualifieil,  and  the  effect  of  it  may  vary 
accordingly.  A  voluntary  agent  has  the -option 
10  enter  upon  his  agency  in  strict  conformity 
with  the  instructions  of  his  principal,  or  with 
such  reservations  or  conditions  as  he  may  think 
proper  to  prescribe  ;  and  the  only  consequence 
is,  that  in  the  latter  case  he  leaves  his  principal 
at  liberty  to  adopt  or  repudiate  his  acts.  Thi 
Frances,  Dunham  ^'  Randolph's  Claim,  9  Cranch, 
183;  3  Cond.  Rep.  349. 

9.  A.  shipped  a  cargo  of  cotton  to  his  agent 
abroad,  and  inclosed  an  invoice,  directing  him 
to  dispose  of  the  cargo  on  arrival,  provided  the 
price  should  be  such  as  to  cover  the  cost  and 
charges.  Held,  by  the  circuit  court  of  Pennsyl- 
vania, that  the  first  cost  was  to  be  ascertamed  by 
reference  to  the  invoice,  and  that  the  consignee 
was  liable  for  breach  of  orders,  in  selling  be]ow 
that  value.  Loraine  v.  Cartwnght,  3  Wasii.  C. 
C.  R.  151. 
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10.  Every  shipment  remains  on  the  account 
and  risk  of  the  shippers,  unless  theie  be  an  ex- 
press or  imphed  authority  to  change  the  proprie- 
tary interest,  and  put  the  shipment  at  the  risk 
of  the  consignee.  The  San  Jose  Indiano,  1  Ma- 
son's C.  C.  R.  38. 

11.  Where  goods  were  consigned  to  an  agent 
or  factor  to  sell,  and  he  refuses  to  render  any 
account  of  their  sales,  the  most  unfavourable 
presumptions  which  the  evidence  admits,  ought 
to  be  made  in  respect  to  the  amount  and  value 
of  the  goods  sold  and  unaccounted  for.  Pope  et 
al.\.  Barret,  1  Mason's  C.  C.  R.  117. 

12.  Where  a  consignee  sells  the  goods  of  his 
principal  on  credit,  and  includes  the  amount  in 
a  bond  taken  to  himself  from  the  purchaser, 
with  a  private  debt  of  his  own,  he  is  personally 
responsible  to  his  principal  for  the  amount  of  the 
sales.     Jackson  v.  Balcer,  1  Wash.  C.  C.  R.  445. 

13.  A  factor,  having  goods  consigned  to  him, 
is  bound  to  good  faith  and  reasonable  diligence. 
He  cannot  pledge  his  principal's  property  for  his 
own  debts;  but  he  may  for  the  payment  of  the 
duties  accruing  on  the  goods.     Evans  v.  Potter, 

Gallis.  C.  C.  R.  13. 

14.  A  consignee  of  goods  may  lawfully  do 
■>!vl\atever  the  course  and  usage  of  trade  re- 
t^uij.'^s;  and,  indeed,  unless  his  orders  restrict 
him.  he  is  bound  to  conform  to  the  course  of 
tride.  Tn  no  case  can  he  wantonly  sacrifice  the 
p/operty,  without  being  answerable  to  the  ship- 
per. It  he  can  advantageously  sell  the  property, 
and  he  neglects  to  do  so,  he  is  answerable  in 
damages.  But  if  the  markets  be  low,  or  new 
and  unexpected  difficulties  present  themselves, 
he  is  not  obliged  to  sell  at  all  events,  and  under 
every  disadvantage.  Neither  the  interests  of 
commerce  or  good  faith  require  this.     Ibid. 

15.  By  the  well-settled  principles  of  commer- 
al  law,  the  consignee  is  the  authorized  agent 

the  owner,  whoever  he  may  be,  to  receive 
.e  goods ;  and  by  his  endorsement  of  the  bill 
of  lading  to  a  bona  fide  purchaser  for  a  valuable 
consideration,  without  notice  of  any  adverse  in- 
terest, the  latter  becomes,  as  against  all  the 
world,  the  owner  of  the  goods.  This  is  the  re- 
sult of  the  principle,  that  bills  of  lading  are 
ransforable  by  endorsement,  and  thus  may  pass 
ihe  property.  Conard  v.  llt,e  Atlantic  Insurance 
Company,  1  Peter.s,  445. 

1^.  Strictly  speaking,  no  person  but  the  con- 
signee can,  by  any  endorsement  on  the  bill  of 
lading,  pass  the  legal  title  to  the  goods.  But  if 
the  shipper  be  the  owner,  and  the  shipment  be 
on  his  own  account  and  risk,  although  he  may 
not  pass/the  title  by  virtue  of  a  mere  i^nlorse- 
ment  of  the  bill  of  lading,  unless  he  be  the  con- 
signee, or  the  goods  be  deliverable  to  his  order; 
yet,  by  an  assignment  on  the  bill  of  lading,  or 
by  a  separate  instrument,  he  can  pass  the  legal 
thle  to  the  same;  and  it  will  be  good  against  all 
persons,  except  purchasers  for  a  valuable  consi- 
deration, without  notice,  by  endorsement  on  the 
bill  of  lading  itself.  Such  an  assignment  by  the 
owner,  not  only  passes  the  legal  title  as  against 
his  agents  or  factors,  but  also  against  his  credit- 
ors, in  favour  of  the  assignee.     Ibid. 

17.  The  general  rule  is.  that  a  factor  or  con- 


signee may  sell  on  credit,  unless  in  special  cases, 
or  he  is  otherwise  directed;  an  order  by  the 
principal  to  sell  to  the  best  advantage,  impliefl 
such  authority  to  sell  on  credit.  Gerbier  v. 
Emery,  2  Wash.  C.  C.  R.  413. 

18.  If  a  consignor  accepts  a  consignment,  he 
does  it  on  the  terms  prescribed  by  the  shipper. 
He  might  have  rejected  it;  but  he  cannot,  after 
accepting  it,  refuse  a  compliance  with  the  orders 
accompanying  it.  Loraine  v.  Cartxvright,  3  Wash. 
C.  C.  R.  151. 

19.  Questions  between  principal  and  agent, 
consignor  and  consignee,  frequently  occur  in 
courts  of  justice,  as  to  the  construction  of  the 
orders,  which  are  alleged  to  have  been  violated ; 
whether  they  are  positive  or  unqualified,  or 
leave  a  discretion  to  the  agent.  If  they  are  so 
ambiguous  that  two  constructions  may  fairly  be 
given  to  them,  every  principle  of  justice  de- 
mands that  the  want  of  precision  in  the  writer 
should  fix  the  loss  upon  him,  rather  than  on  his 
correspondent.  If  the  order  leaves  him  a  dis- 
cretion, the  law  requires  nothing  but  the  exer- 
cise of  a  fair  and  honest  judgment.  But  if  the 
order  be  free  from  ambiguity,  and  is  positive  and 
unqualified,  it  must  be  rigidly  obeyed,  if  it  be 
practicable  :  and  no  motive  connected  with  the 
interest  of  the  principal,  however  honestly  en- 
tertained, or  however  wisely  adopted,  can  excuse 
a  breach  of  it.  This  is  a  general  and  well  esta- 
blished principle  of  law.  Courcicr  v.  Rittcr,  4 
Wash.  C.  C.  R.  549. 

20.  A  factor,  a  consignee,  to  whom  a  general 
shipment  has  been  entrusted  as  security  for  ad- 
vances, expenses  and  commissions,  has  a  special 
property  only  in  the  shipment ;  and  subject  to 
his  lien  for  these  charges,  the  owaier  may  dis- 
pose of  them  as  he  pleases,  and  his  conveyance 
will  carry  the  right.  The  Packet,  3  Mason's  C. 
C.  R.  334. 

21.  If  a  factor,  a  consignee,  with  a  del  cre- 
dere commission,  sells  the  goods  of  his  principal, 
and  takes  negotiable  securities  in  payment,  and 
fails  before  they  become  due,  having  assigned 
these  securities  to  his  assignees,  in  favour  of  his 
creditors,  and  the  assignees,  when  the  notes  fall 
due,  receive  the  money;  the  principal  may  re- 
cover the  amount  from  such  assignees,  subject 
to  a  deduction  of  the  lien  of  the  factor  for  his 
commissions  and  charges.  Thompson  v.  Perkins 
et  al.,  3  Mason's  C.  C.  R.  232. 

22.  The  principal  is  entitled  to  recover, 
wherever  he  can  trace  his  own  property  and 
distinguish  it  or  its  proceeds,  irom  the  mass  of 
the  property  of  his  factor.     Ibid. 

23.  If  it  has  been  sold,  and  notes  taken  in 
payment,  and  these  can  be  specifically  ascer- 
tained, they  remain  the  propi^riy  of  the  principal, 
and  he  has  a  right  to  receive  them,  discharging 
at  the  same  time  any  lien  of  the  factor.     Ibid. 

24.  It  makes  no  difTerence  whether  the  factor 
be  with  or  without  a  del  credere  commission. 
Such  a  guarantee  is  not  a  direct,  original  liability 
to  the  principal,  in  the  same  way  as  if  the  factor 
was  himself  the  purchaser,  excluding  the  liability 
of  the  original  purchaser;  it  is  merely  an  under- 
taking to  pay,  in  case  there  should  be  a  failure 
of  payment  by  the  buyer.     Ibid. 
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25.  An  agent,  a  consignee,  if  a  discretion  is 
given  to  him,  is  bonnd  to  act  to  the  best  of  his 
judgment  for  the  benefit  of  his  employer.  If  his 
orders  be  positive,  he  must  either  refuse  to  act, 
or  he  is  bound  to  a  strict  observance  of  them. 
He  cannot  exercise  his  own  judgment,  but  as  to 
the  best  mode  of  executing  the  orders  according 
to  their  terms.  If  the  orders  are  ambiguous,  the 
construction  must  be  taken  most  strongly  against 
him  who  gave  them.  Kingston  v.  Kincaid,  1 
Wash.  C.  C.  R.  453. 

26.  A  consignee  who  receives  merchandise 
from  a  supercargo  for  sale,  and  who  knows  that 
the  supercargo  is  the  agent  of  others,  contracts 
a  debt  with  the  shipper  for  this  portion  of  the 
cargo  ]  and  the  supercargo  has  no  right  to  appro- 
priate the  same  to  the  payment  of  his  private 
debt.  Merrick  v.  Bernard,  1  Wash.  C,  C.  R. 
479. 

27.  Where  the  agent,  a  consignee,  has  acted 
illegally,  in  refusing  to  deliver  goods  sent  by  his 
principal  to  him  for  others,  upon  a  contract  for 
their  sale  or  delivery  made  with  the  principal, 
the  remedy  is  by  action  against  the  principal, 
and  not  against  the  agent.  Bradford  v.  Eastburn, 
2  Wash.  C.  C.  R.  219. 

28.  If  an  agent,  who  was  a  consignee,  dis- 
obeys his  orders,  and  makes  a  full  and  candid 
statement  to  his  principal  of  all  the  facts  upon 
which  his  judgment  was  exercised,  and  the  lat- 
ter makes  no  objection  to  his  conduct,  or  is  silent 
respecting  it,  this  amounts  to  a  recognition  of  it, 
and  will  excuse  the  agent.  Courcier  v.  Bitter, 
4  Wash.  C.  C.  R.  559. 

29.  Where  an  agent  has  in  part  executed  the 
orders  of  his  principal,  and  the  principal  receives 
the  proceeds  of  the  property  sold  by  him,  in 
obedience  to  his  orders,  this  does  not  excuse  the 
agent  for  violations  of  orders  as  to  other  property. 
Ibid. 

30.  A  bill  of  exchange  was  drawn  against 
shipments  made  to  the  drawee,  but  no  letter  of 
advice  was  written  by  the  shipper  to  the  con- 
signees of  the  property  and  drawees  of  the  bill, 
ordering  the  proceeds  of  the  shipment  to  be  ap- 
plied to  the  discharge  of  the  bill;  but  directions 
were  given  to  charge  the  bill,  generally,  to  the 
account  of  the  shipper :  Held,  by  the  supreme 
court,  that  the  drawees  were  not  bound  to  ac- 
cept or  pay  the  bill,  in  consequence  of  the  pro- 
ceeds of  the  shipments  being  received  by  them. 
Schimmelpennich  V.  Bayard,  1  Peters,  286. 

31.  A  merchant  has  a  right,  by  the  usage  of 
trade,  to  draw  on  effects  placed  in  the  hands  of 
the  drawee,  by  shipment ;  and  the  consignee 
must  pay  the  bills,  if  the  shipment  places  funds 
in  his  hands.     Ibid.  288. 

32.  An  invoice  of  goods  received  by  the  con- 
signee, retained  by  him,  and  not  objected  to,  and 
the  truth  of  it  not  disproved,  is  evidence  that  all 
the  goods  enumerated  in  it  were  received  by  the 
consignee.  Field  v.  Moulson,  2  Wash.  C.  C.  R. 
155. 

33.  A  chartered  the  whole  tonnage  of  his 
vessel  to  B,  for  a  certain  voyage,  and  he  cove- 
nanted by  the  charterparty  to  deliver  the  cargo 
at  the  port  of  destination,  the  dangers  of  the 
seas  excepted ;  and  that  the  return  cargo  should 


be  delivered  to  B,  at  Alexandria.  By  provisional 
articles,  it  was  afterwards  covenanted  between 
the  parties,  that  the  captain  should  be  instructed 
by  his  owner  to  touch  at  Falmouth,  there  to  lay 
off  and  on  twenty-four  hours,  or  longer  if  desired, 
in  daylight,  during  which  time  there  will  come 
off  orders  from  the  consignees;  on  receiving 
these  orders,  the  captain  must  proceed  to  such 
one  of  certain  designated  ports,  as  the  orders 
should  specify.  If^the  vessel  be  detained  at 
Falmouth  over  twenty-four  hours,  demurrage  is 
to  be  paid  for  the  time,  at  the  rate  stipulated  in 
the  charterparty.  The  vessel  proceeded  to  Fal- 
mouth road,  and  no  orders  being  ready,  the  cap- 
tain, by  the  instruction  of  one  of  the  consignees, 
brought  the  vessel  into  port,  where  she  was 
seized  and  detained  by  the  revenue  officer.  In 
an  action  of  covenant  for  demurrage  during  the 
period  of  this  detention,  it  was  held:  that  A 
remained  owner  for  the  voyage,  that  he  was  an- 
swerable for  the  misconduct  of  the  captain,  and 
the  covenant  to  lay  off  and  on  at  Falmouth  was 
his  covenant.  2d,  The  instructions  of  the  con- 
signee, not  being  in  conformity  with  the  articles, 
did  not  authorize  the  captain  to  bring  the  vessel 
into  Falmouth,  and  the  freighters  are  not  bound 
to  pay  demurrage.  3d,  The  orders  of  the  con- 
signee might  excuse  A  from  any  action  brought 
by  B,  for  loss  sustained  by  him  in  consequence 
of  the  vessel  going  into  Falmouth,  which  was  a 
breach  of  the  covenant  of  A;  but  these  orders 
being  beyond  the  scope  of  the  authority  of  the 
conslsnee,  cannot  entitle  A  to  an  action  against 

B.  Hooe  V.  Groverman,  1  Cranch,  214  ;  1  Cond. 
Rep.  294. 

34.  A  and  B  shipped  a  cargo  of  goods  for  C, 
but  consigned  them  to  D,  the  partner  of  E.  Be- 
fore the  arrival  of  the  goods,  D  died.  C  became 
bankrupt,  and  the  defendant,  under  a  power  of 
attorney  from  E,  took  possession  of  them,  sold 
them,  and  remitted  part  of  the  proceeds  to  E,  at 
the  same  time  informing  A  and  B  of  his  having 
taken  possession  of  the  goods ;  and  when  he  re- 
mitted, in  part,  their  proceeds  to  E,  he  advised 
A  and  B  of  such  remittances,  who  approved  of 
the  whole  of  his  proceedings :  Held,  that  the  de- 
fendant did  not  become  the  agent  of  the  ship- 
pers, but  was  the  agent  of  E;  and  any  remit- 
tances made  to  E,  of  which  advice  was  not  given 
by  the  defendant  to  A  and  B,  that  they  were  for 
the  proceeds  of  the  goods,  were  not  a  payment 
to  A  and  B.     Holt  et  al.  v.  Dorsey,  1  Wash.  C. 

C.  R.  396. 

35.  If  the  factor,  a  consignee,  sells,  bona  fide, 
the  goods  of  his  principal  for  a  valuable  consi- 
deration, by  assigning  over  the  bill  of  lading, 
the  sale  is  valid  against  the  principal.  But  such 
a  sale  is  not  valid,  unless  the  bill  of  lading  foi 
the  goods  had  been  received  by  the  factor. 
Walter  et  al.  v.  Boss  et  al,  2  Wash.  C.  C.  R.  283. 

36.  H.,  a  merchant  in  Baltimore,  consijrned  a 
vessel  and  carco  to  W.,  in  Amsterdam,  with  in- 
structions, showing,  that  on  the  failure  of  pro- 
curing  a  freight  to  Batavia,  or  selling  the  vessel 
at  a  Vice  limited,  she  was  to  proceea  to  bt. 
Petersbnrgh,  and  there  take  in  a  cargo -of  Rus- 
sian goodl  for  the  United  States,  but  with  in- 
structions to  the  master,  committing  to  hi/-  th» 
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management  of  the  ulterior  voyage.  The  freig^it 
could  not  be  obtained,  nor  the  vessel  sold  for  the 
price  limited;  and  W.  purchased  in  Amsterdam, 
with  the  concurrence  of  the  master,  a  return 
cargo  of  Russian  goods,  partly  with  the  money 
of  H.  and  partly  with  money  advanced  by  him- 
self. On  the  return  of  the  vessel  to  Baltimore, 
H.  objected  to  this  purchase  at  Amsterdam,  as 
being  contrary  to  orders,  and  gave  notice  to  W. 
of  his  determination  to  hold  him  responsible  for 
all  losses  sustained  in  consequence  of  the  breach 
of  instructions,  but  received  the  goods  and  sold 
them.  W.  brought  assumpsit  against  H.  to  re- 
cover the  money  advanced:  Held,  1st,  that  W. 
had  a  demand  against  the  defendant,  which 
could  be  maintained  in  this  form  of  action. 
2d,  That  whether  or  not  the  plaintiff  could  be 
made  responsible  in  any  form  of  action  for  the 
possible  loss  resulting  from  the  breaking  up  of 
the  intended  voyage  to  St.  Petersburgh,  the  de- 
fendant could  not  deduct  from  the  plaintiff's  de- 
mand, in  this  action,  the  amount  of  such  loss. 
Willinks  V.  HoUingswortk  ct  al.,  6  Wheat.  240; 
5  Cond.  Rep.  79. 

37.  A  factor,  who  was  a  consignee,  in  making 
sales  of  goods  on  consignment,  is  bound  not  only 
to  good  faith  but  to  reasonable  diligence.  It  is 
not"  sufficient  that  he  has  been  guilty  of  no  fraud, 
or  of  no  gross  negligence  which  would  carry 
with  it  the  insignia  of  fraud.  He  is  required  to 
act  with  reasonable  care  and  prudence  in  his 
employment.  Burrill  \.  Phillips,  1  Gallis.  C.  C. 
R.  36a. 

38.  He  shall  not  be  permitted  to  sell  his  own 
goods  and  take  security,  and  at  the  same  time 
sell  the  goods  of  his  principal  to  the  same  party 
without  security ;  he  is  bound  to  e.xercise,  at 
least  as  much  care  and  diligence  as  to  his  fac- 
torage, as  to  his  own  private  concerns.     Ibid. 

39.  An  agent  or  factor,  who  is  ordered  by  his 
principal  to  ship  goods  in  his  possession,  has  no 
right  to  retain  more  than  enough  to  secure  such 
lien  as  he  may  have.  He  may  do  this,  and 
obey  the  order  as  to  the  balance ;  or  he  may 
eend  the  whole  to  his  consignee  at  the  place  di- 
rected, with  orders  to  deliver  them  to  the  prin- 
cipal, on  being  paid.  But  if  he  retain  the  whole, 
because  of  a  lieu  to  a  small  amount,  and  any 
'.OSS  results  from  his  breach  of  orders,  he  is  re- 
sponsible. Jolly  V.  Blanchard,  1  Wash.  C.  C.  R. 
252, 

40.  If  an  agent  or  factor,  a  consignee,  sell  the 
goods  of  his  principal,  and  has  not  received  pay- 
ment; or  having  received  it,  invests  it  in  pro- 
perty for  the  use  of  his  principal,  or  marks  and 
puts  it  away  as  hi.?,  the  latter  has  a  right  to  it, 
and  is  ennlled  to  all  the  profits  made  from  it, 
either  as  against  the  factor  or  his  general  cre- 
ditors. Aliter,  if  the  factor  applies  the  money 
to  his  own  use,  charging- himself  with  the  same 
in  account  with  the  principal.  Ilourquchie  v. 
Gixard,  2  Wash.  C.  C.  R.  202. 

41.  C.  &  Co.,  merchants  of  Boston,  owners  of 
a  ship  proceeding  on  freight  from  Havana  to  the 
consignment  of  B.  &  Co.,  at  Leghorn,  and  to  re- 
turn to  Havana,  instructed  B.  &  Co.  to  invest  the 


tiles,  and  the.  residue,  after  paying  disburse- 
ments, in  wrapping-paper.  B.  &  Co.  undertook 
to  e.xecute  these  orders.  Instead,  however,  of 
investing  two  thousand  two  hundred  petsos  in 
marble,  they  invested  all  the  funds  which  came 
into  their  hands  in  wrapping-paper,  which  was 
received  by  the  captain  of  the  ship,  and  was 
carried  to  Havana,  and  there  sold  on  account  of 
C.  &  Co.,  and  produced  a  loss,  instead  of  the 
profit  which  would  have  resulted  had  the  invest- 
ment been  made  in  marble  tiles.  As  soon  as 
information  of  the  breach  of  orders  was  re- 
ceived, C.  &  Co.  addressed  a  letter  to  B.  &  Co., 
e.vpressing  in  strong  terms  their  disapprobation 
of  the  departure  from  their  orders,  but  did  not 
signify  their  determination  to  disavow  the  trans- 
action entirely,  and  consider  the  paper  as  sold 
on  account  of  B.  &  Co.  Held,  that  C.  &  Co. 
were  entitled  to  recover  damages  for  the  breach 
of  their  orders;  that  their  not  having  given 
notice  to  B.  &  Co.  that  the  paper  would  be  con- 
sidered as  sold  on  their  account,  did  not  injure 
their  claim ;  and  that  the  amount  of  the  da- 
mages may  be  determined  by  the  positive  and 
direct  loss  arising  plainly  and  immediately  from 
the  breach  of  the  orders.  Bell  et  al.  v.  Cunning- 
ham, 3  Peters,  69. 

42.  Where,  by  mistake,  fraud,  or  accident, 
the  tonnage  and  light  duties,  payable  by  la,w, 
are  not  paid  by  the  owner  of  a  vessel,  an  action 
of  debt  lies  against  him  to  recover  them.  But 
not  against  a  mere  consignee  of  the  vessel,  for 
he  has  no  interest  or  special  property  in  the 
vessel.  United  States  v.  Hathway,  3  Mason's  C. 
C.  R.  324. 

43.  Where  bills  of  lading  consign  the  pro- 
perty to  a  consignee  for  sales  and  returns,  he 
alone  can  endorse  them,  so  as  to  convey  the 
title.  But  subject  to  such  an  endorsement  to  a 
purchaser,  the  consignor  may,  by  a  legal  convey- 
ance, assign  a  legal  title  to  them,  so  as  to  be 
good  against  his  own  creditors.  DWolfw.  Har- 
ris, 4  Mason's  C.  C.  R.  515. 

44.  The  second  proviso  of  the  sixty-second 
section  of  the  collection  act  of  1799,  ch.  128, 
makes  the  consignee  of  goods  liable  as  owner 
for  the  duties  thereon;  but  it  does  not  prevent 
the  consignee  from  passing,  by  sale  or  other- 
wise, a  good  title  to  the  same  goods,  subject 
only  to  the  payment  of  the  duties  thereon.  If 
the  consignee  owes  other  bonds  for  duties,  which 
are  due  and  unpaid,  he  is  entitled  to  no  credit 
for  duties  at  the  custom-house  :  but  the  goods 
themselves  may  pass  by  sale,  and  are  liable 
only  for  the  duties  payable  thereon,  and  not  for 
oilier  duties  on  other  goods,  due  and  unpaid. 
Howland  v.  Harris,  4  Mason's  C.  C.  R.  499. 

45.  Where  a  voyage  was  undertaken  to  Ha- 
vana, and  thence  to  Leghorn  and  back,  and  the 
owners  ordered  the  consignees  at  Leghorn  to 
apply  their  fund.s,  estimated  at  four  thousand  six 
hundred  pet.sos,  to  the  purcha.se,  first,  of  two 
thousand  two  hundred  pet-sos'  value  of  tiles,  and 
the  residue  to  invest  in  paper;  and  the  consign- 
ees, accepting  the  orders,  invested  the  whole 
funds  in   jnper,  because  they  fell  short  of  the 


freight,  estimated  at  four  thousand  si.x  huiulred  '  estimaled'suin,  although  a  sum  of  one  thousand 
j)etsos,  two  th>usand    two   hundred  in  marble  |  seven  hundred  and  fifty  petsos  might  have  been 
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SO  invested :  it  was  held,  that  the  consignees 
were  liable  in  damages  for  the  breach  of  orders. 
Cunnins:ham  v.  Bell,  5  Mason's  C.  C.  R.  161. 

46.  The  damages  in  such  case  are  not  to  be 
confined  to  the  transactions  at  Leghorn,  but  are 
to  be  calculated  upon  the  actual  injury  to  the 
plaintiffs,  in  the  events  of  the  voyage;  taking 
into  consideration  the  markets  at  Havana,  and 
all  other  circumstances.     Ibid. 

47.  The  receipts  of  the  proceeds  of  the  paper 
after  sale,  by  the  master  at  Havana,  is  not,  in 
point  of  law,  per  se,  a  ratification  of  the  purchase 
and  investment  in  paper  by  the  owners.     Ibid. 

48.  By  the  act  of  congress  of  1799,  ch.  128, 
consignees  are  authorized  to  enter  goods  and 
give  "bonds  for  the  duties.  In  such  case,  the 
United  States  have  no  remedy  over  against  the 
owner  of  the  goods,  for  whom  the  consignee  acts 
as  agent  or  trustee,  if  the  duties  are  not  paid. 
K7W.X  V.  Devens,  5  Mason's  C.  C.  R.  380. 

49.  If  a  surety  for  a  consignee  on  a  custom- 
house bond  pays  the  debt,  he  has  no  remedy 
against  the  owner  for  the  amount  paid  by  him, 
if  the  latter  did  not  request  the  surely  to  sign  the 
bond ;  but  the  remedy  for  the  surety  is  against 
the  consignee  only.     Ibid. 

50.  A  and  B  were  tenants  in  common  with  C 
and  D  of  a  ship,  in  certain  proportions,  and  pur- 
chased a  cargo  by  an  agreement  on  their  account 
in  the  like  proportions  for  a  voyage,  and  con- 
signed the  same  to  the  master  for  sale  and  re- 
turns:  it  was  held,  that  they  were  tenants  in 
common  of  the  cargo,  and  not  partners.  Jackson 
V.  Robinson,  3  Mason's  C.  C.  R.  138. 

51.  In  such  a  case,  each  owner  is  to  be  consi- 
dered as  making  a  separate  consignment  of  his 
share ;  although  the  instructions  to  the  master 
are  joint,  and  the  master  has  no  authority,  by 
such  consignment  of  the  outward  cargo,  to  con- 
sign the  return  cargo  to  C  and  D  only.     Ibid. 

52.  If,  in  such  case,  the  master,  without  au- 
thority, consigns  the  whole  cargo  to  C  and  D,  the 
latter  have  no  lien  on  it  for  any  separate  and 
distinct  demands  against  A  and  B,  nor  against 
any  firm  in  which  A  and  B  are  partners  with  a 
third  person  ;  nor  can  C  and  D  set  off  such  debts 
in  a  suit  brought  against  them  by  A  and  B.  or 
by  their  assignee,  in  equit}^,  to  account  for  A  and 
B's  share  of  the  property.     Ibid. 

53.  The  possession  of  a  bill  of  lading  not  en- 
dorsed, or  a  promise  by  the  shipper  to  endorse, 
or  to  send  it,  may,  as  between  the  parties,  give 
to  a  consignee  equitable  rights,  which  will  defeat 
the  legal  right  of  the  holder  of  the  bill  of  lading, 
with  notice  of  the  facts.  Walter  v.  Ross,  2  Wash. 
C.  C.  R.  283. 

54.  If  goods  are  sold  by  the  consignor,  bona 
fide,  while  at  sea,  by  assignment  of  the  bill  of 
lading,  the  right  of  the  principal  to  stop,  in  tran- 
situ, ceases.     Ibid. 

55.  A  factor  has,  by  the  general  law,  the  per- 
sonal security  of  the  owner,  as  well  as  a  lien  on 
the  gooils  for  his  advances;  but  by  contract  he 
may  waive  the  right  to  a  personal  responsibility. 
Pcisch  v.  Dickinson,  1  jMason's  C.  C.  R.  9. 

56.  A  factor  cannot  pledge  the  goods  of  his 
principal  for  his  own  debts;" and  if  he  does,  the 
principal  may,  after  a  demand  and  .refusal,  main- 


tain trover  for  them  against  the  pawnee.     Von 
Amringe  v.  Peabody,  1  Mason's  C.  C.  R.  440. 

57.  A  factor,  to  whom  a  general  shipment  has 
been  intrusted  as  security  for  advances,  commis- 
sions, and  expenses,  has  a  special  property  only 
in  the  shipment ;  and,  subject  to  his  lien  for  those 
charges,  the  owner  may  dispose  of  them  as  he 
pleases,  and  the  conveyance  will  carry  the  right. 
Ship  Packet,  3  Mason's  C.  C.  R.  334. 

58.  The  endorsement  of  a  bill  of  lading  trans- 
fers all  the  legal  right  in  the  property  to  the  as- 
signee; and  the  consignee  cannot  claim  his  debt 
out  of  the  property  shipped  to  him,  unless  it  was 
actually  in  his  possession  before  the  assignment 
of  the  bill  of  lading.  Ryberg  v.  Snell,  2  Wash. 
C.  C.  R.  294. 

59.  Where  a  consignment  had  been  made  by 
a  debtor  to  his  creditor,  the  transfer  of  the  bill 
of  lading  might  not  take  the  property  from  the 
creditor.     Ibid, 

60.  The  defendants  sold  goods  consigned  to 
them  by  the  plaintiff,  under  a  del  credere  com- 
mission, and  received  in  payment,  for  part  of  the 
sales,  the  bill  of  exchange  of  W.  They  were 
authorized  by  the  plaintiff  to  remit  in  bills,  and 
with  the  other  proceeds  of  the  sales,  they  pur- 
chased a  bill  drawn  by  I.  Both  bills  were  pro- 
tested. The  circuit  court  held  the  defendants 
liable  for  W.'s  bill,  it  having  been  received  in 
payment  for  a  debt  guarantied  by  them;  but  not 
for  the  bill  drawn  by  I.,  which  was  remitted 
according  to  order.  Midler  v.  Bohlcns,  2  Wash. 
C.  C.  R.  378. 

■61.  To  constitute  a  lien  by  a  factor  for  his 
balance,  possession  of  the  good?^  and  a  right  in 
the  principal  to  the  property  on  which  the  lien 
is  to' operate,  are  necessary.  Ryberg  y.  Snell,  2 
Wash.  C.  C.  R.  403. 

62.  If  a  consignee  of  goods  agree  that,  for 
advances  made, ""he  will  hold  for  reimburse- 
ment on  the  amount  and  nett  proceeds  of  such 
goods,  which  are  only  considered  answerable 
for  said  amount  advanced,"  it  is  a  waiver  of  any 
personal  claim  against  the  owner  for  reimburse- 
ment.  Peisch  V.  Dickinson,  1  Mason's  C.  C.  R.  10. 

63.  Interest  is  allowable  in  an  action  against 
a  consignee  or  bailiff  of  goods,  "to  sell  the  sanie 
and  render  a  reasonable  account ;"  and  also  in 
actions  for  money  had  and  received  from  the 
time  of  a  demand  made,  when  the  defendant 
i,as  refused  to  account  or  to  make  payment,  or 
has  converted  the  money  to  his  own  use.  Pope 
v.  Barrett,  1  Mason's  C.  C.  R.  117. 

64.  The  lien  of  a  factor  is  the  mere  right  of 
retaining  the  goods  of  his  principal,  until  his 
demands  in  that  capacity  are  settled;  and  it 
gives  the  factor  a  rightfurpossession,  which  can- 
not be  divested  without  his  own  consent.  But 
as  asainst  his  principal,  it  gives  him  no  general 
or  special  property,  whatever  may  he  the  case 
in  respect  to  mere  strangers.  Meany  v.  Head, 
1  Mason's  C.  C.  R.  321. 

65.  The  consignee  of  a  vessel  js  bound  to  ad- 
vance the  freight~for  the  supply  of  the  necessities 
of  the  voyage,  to  be  so  applied  by  the  ipaster. 
Pucker  v:Conynaham.  2  Peters' Adrn.  Decis.^ya. 

66.  While  the^freicht  is  in  the  hands  ot  the 
he   cannot   adv.T:iCe   money 
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master  on  marine  interest,  unless  he  has  been 
directed  by  the  consignor  to  appropriate  the 
freight  to  another  purpose.     Ibid. 

67.  An  instrument,  claimed  to  be  an  hypothe- 
tion  of  a  vessel,  is  not  such,  if  it  was  given  to 
the  consignee  when  he  had  funds  in  his  hands 
to  secure  the  advances  made  by  him  for  the 
vessel.  The  John  and  Alice,  1  Wash.  C.  C.  R. 
293. 

68.  A  consignee  impliedly  contracts,  not  only 
for  his  fidelity  in  the  disposition  of  the  cargo, 
and  for  the  exercise  of  his  best  judgment,  but 
for  the  exercise  of  a  sound  judgment  in  the 
management  of  the  business  confided  to  him. 
If  he  is  authorized  to  direct  the  destination  of 
the  ship,  with  a  view  to  the  best  market,  it  is 
his  duty  to  make  all  necessary  inquiries  to  ena- 
ble him  to  find  out  where  the  best  market  is. 
But  if  the  consignment  be  general,  he  is  not 
bound  to  look  out  for  any  other  market  than  that 
to  which  the  vessel  is  consigned  ;  and  he  might 
make  himself  liable  by  sending  her  to  any  other, 
should  a  loss  be  there  sustained.  Kingston  v. 
Wilson,  4  Wash.  C.  C.  R.  310. 

69.  A  custom  of  London  was  proved,  that 
consignees,  having  liens  on  the  cargoes  con- 
signed to  them,  insure  them  against  fire  ;  and 
that  the  consignee  in  this  case  was  always  in  the 
habit  of  acting  conformably  with  the  custom; 
but  no  evidence  was  given  of  a  policy  in  this 
particular  case.  If  the  custom  is  intended  for 
the  benefit  of  the  consignor,  the  consignee  is 
bound  to  insure;  and  if  he  do  not,  he  stands  in- 
surer himself,  and  is  entitled  to  the  premium. 
Aliter,  if  the  custom  be  merely  for  the  protec- 
tion of  the  interests  of  the  consignee.     Ibid. 

70.  A  del  credere  commission  is  not  demand- 
able  when  the  sale  is  maile  on  credit,  but  never- 
theless paid  for  in  cash,  in  consideration  of  a 
deduction  of  a  certain  per  centage.     Ibid. 

71.  It  is  no  objection  to  the  vesting  of  the 
right  of  property  in  the  consignee  for  value,  or 
whose  debt  is  to  be  secure,  that  the  goods  are, 
by  agreement,  to  be  at  the  risk,  and  for  account 
of  the  consignor.  U.  S.  v.  The  Delaware  Ins.  Co., 
4  Wash.  C.  C.  R.  418. 

72.  Where  goods  on  consignment  at  Boston, 
were,  on  failure  of  the  owners,  assigned  for  the 
benefit  of  creditors,  and  before  notice  to  the  con- 
signee of  the  assignment  could  be  reasonably 
made,  another  creditor  of  the  debtors  attached 
them,  by  a  trustee  process  in  Boston,  the  debtor 
and  creditors  being  citizens  of  Pennsylvania,  it 
was  held,  that  the  assignment,  if  bona  fide,  was 
a  sufiicient  title  to  pass  the  goods  to  the  as- 
signees, ^nd  to  overreach  the  trustee  process. 
Bohlcn  V.  Cleveland,  5  Mason's  C.  C.  R.  174. 

73.  One  chartered  the  hold  of  a  vessel  for  a 
voyage,  covenanting  to  pay  freight,  the  owner 
appointing  and  paying  the  master  and  crew,  and 
fitting  out  the  vessel.  A  third  person  shipped 
gooils,  and  consigned  them  to  the  defendant, 
who,  on  receiving  them  from  the  master,  pro- 
mised to  pay  the  freight:  Held,  that  the  charter- 
party  did  not  deprive  the  owner  of  his  lien  for 
the  freight,  and  that  the  defendant  became  lia- 
ble to  the  owner  for  the  freight,  by  his  accept- 


ance of  the  goods.     Ruggles  v.  Buclmor.  Paine's 
C.  C.  R.  358. 

74.  In  the  case  of  Kingston  v.  Wilson,  in  the 
circuit  court  of  Pennsylvania,  4  Wash.  C.  C.  R. 
316,  Mr.  Justice  Washington  said:  —  '-I  am 
strongly  inclined  to  think,  that  if  the  owner  of  a 
cargo  overdraw  a  bill  at  hazard  upon  his  con- 
signee, before  he  is  apprized  of  the  balance  due 
to  him,  he  does  so  at  the  peril  of  paying  the 
damages  upon  the  return  of  the  bill,  without  a 
claim  for  remuneration  by  the  payer  of  the  bill; 
if  at  the  time  of  the  refusal  to  accept  the  bill, 
the  balance  was  not  ascertained,  so  that  he  could 
know  to  what  amount  he  could  with  safety  ac- 
cept the  bill." 

75.  The  endorsement  and  delivery  of  a  bill  of 
lading,  or  the  delivery  of  the  bill  without  en- 
dorsement, if  the  cargo  is,  by  the  terms  of  it,  to 
be  delivered  to  a  particular  person,  amounts  to  a 
transfer  of  the  property,  subject  to  the  right  of 
the  vendor,  if  the  consideration  be  not  paid,  to 
reclaim  the  property  before  it  shall  get  into  the 
actual  possession  of  the  vendee.  Walter  ct  al. 
V.  -Ross  et  al,  2  Wash.  C.  C.  R.  283. 

76.  A  factor  has  no  property  or  interest  in 
goods  consigned  to  him  beyond  his  commission, 
and  cannot  control  the  owner's  right  over  them. 
Ibid. 

77.  If  goods  be  sold  and  shipped  upon  the 
account  and  at  the  risk  of  the  vendor,  the  bill 
of  lading  making  the  goods  deliverable  to  him, 
or  being  assigned  to  him.  transfers  the  legal  title 
in  the  goods,  to  the  perfection  of  which  nothing 
is  wanted  but  actual  possession.  Until  this  be 
obtained,  the  vendor  retains  an  equitable  right 
to  countermand  the  delivery  of  the  goods  ;  if  the 
consideration  has  not  been  paid,  the  consignee 
has,  in  the  mean  time,  failed.  Ryberg  ^  Co.  v. 
Snell,  2  Wash.  C.  C.  R.  403. 

78.  P.  H.,  residing  in  Richmond,  Virginia,  of 
the  firm  of  M.  H.  &  Co.,  London,  merchants, 
wrote  to  R.  D.,  on  the  5th  of  September,  1793, 
a  merchant  of  Falmouth,  Virginia,  informing  him 
of  the  arrival,  in  James  river,  of  the  ship  Molly, 
chartered  by  M.  H.  &  Co.,  to  load  with  tobacco, 
to  be  shipped  to  Europe,  consigned  to  M.  H.  & 
Co.,  and  advising  R.  D.  to  embrace  this  favoura- 
ble time  and  opportunity,  as  he  deemed  it,  of 
shipping  tobacco  to  Europe.  The  vessel,  he 
said,  would  "go  to  Cork  for  orders,  and  from 
thence  to  any  port  in  Europe,  out  of  the  Straits." 
In  another  part  of  his  letter,  he  informed  R.  D. 
that,  "  if  peace  is  not  established  in  France,  by 
the  time  the  Molly  arrives  at  Cork,  it  is  most 
probable  she  will  be  sent  to  Rotterdam,  or  some 
port  in  Holland."  On  the  19th  of  the  same 
month,  R.  D.  wrote  in  reply,  after  informing  P. 
H.  that  he  had  sent  fifty-eight  hogsheads  to  be 
shipped  by  the  Molly,  "I  hope  the  tobacco  will 
go  to  a  saving  market,  as  the  quality  is  well 
suited  to  the  Dutch  market,  where  I  expect  it 
will  ultimately  go,  as  appearances,  I  conceive, 
strongly  indicate  a  continuance  of  the  war."  The 
Molly  arrived  at  Cork  about  the  end  of  the  year 
1793,  when  M.  H.  &  Co.  determined  to  send  the 
tobacco  to  France,  the  war  still  continuing,  and 
accordingly  consigned  it  to  a  mercantile  house  in 
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Havre.     After  experiencing  great  delay  and  dif- 
ficulty in  obtaining  the  account  of  sales  from  the 
consignees  in  Havre,  and  using  every  efibrt  to 
get  from  them  the  proceeds  of  sale,  M.  H.  &  Co. 
finally.  inlS03,  consented  to  a  compromise,\vhere- 
by  R.  D.  was  only  entitled  to  £142  4s.,  after  de- 
ducting costs,  commissions,  &c.,  for  his  propor- 
tion of  the  proceeds  of  the  cargo  of  the  JNIolly. 
By  the  court: — It  seems,  that  although  ipvas 
clearly  the  understanding  of  R.  D.  that  his  to- 
bacco would  not  be  sent  to  France,  should  the 
war  continue,  yet  his  letter  did  not  amount  to  a 
positive   instruction,   which  would   deprive  the 
consignees,  after  the  arrival  of  the   tobacco  m 
Cork,  of  the  discretion  of  sending  it  to  France, 
if  they  should  deem  it  advisable  for  the  interests 
of  the  consignor  to  do  so.     At  all  events,  if  the 
consignor  objected  to  this  destination  being  given 
to  his" tobacco,  it  was  his  duty  to  have  informed 
the  consignees  of  it ;  aud  his  silence,  after  he 
was  apprized  of  its  destination,  was  an  implied 
sanction  and  approval  of  the  act  of  the  consignees, 
of  which  he  had  no  right  to  complain,  after  the 
speculation  proved  to  be  disastrous.     It  seems, 
however,  that  only  half  commissions  are  charge- 
able by  the  consignee  in  such  cases.    Dunbar  v. 
Miller,  Hart  ^  Co.,  1  Brockenb.  C.  C.  R.  85. 


CONSTITUTION  OF  THE  UNITED  STATES. 


1.  The  constitution  of  the  United  States  was 
ordained  and  established,  not  by  the  states  in 
their  sovereign  capacities,  but  emphatically,  as 
the  preamble  of  the  constitution  declares,  by  the 
people  of  the  United  States.     There  can  be  no 
doubt  that  it  was  competent  to  the  people  to  in- 
vest the  general  government  with  all  the  powers  , 
which  they  might  deem  proper  and  necessary,  to  | 
extend  or  restrain  those   powers,  according   to  j 
their  own  good  pleasure,  and  to  give  them  a 
paramount   and    supreme   authority.     As   little 
doubt  can  there  be  that  the  people  had  a  right 
to  prohibit  to  the   states   the   exercise   of   any 
powers  which  were,  in  their  judgment,  incom- 
patible with  the  objects  of  the  general  compact ; 
to  make  the  powers  of  the  slate  governments,  in 
given  cases,  subordinate  to  those  of  the  nation; 
or  to  reserve  to  themselves  those  sovereign  au- 
thorities which  they  might  not  choose  to  dele- 
gate to  either.     The  constitution  was  not,  there- 
fore,  necessarily  carved   out   of   existing   state 
sovereignties,  nor  a  surrender  of  powers  already 
existing  in  state  institutions,  for  the  powers  of 
the   states   depend  on  their  own  constitutions, 
and  the  people  of  every  state  had  a  right  to 
modify  or  restrain  them,  according  to  their  own 
views  of  policy  or  principle.    On  the  other  hand, 
it  is  perfectly  clear  that  the  sovereign  powers 
vested  in  the  state  governments,  by  their  respec- 
tive constitutions,  remain  unaltered  and  unim- 
paired, except  so  far  as  they  were  granted  to  the 
government  of  the  United  States.    Martin.  Heir 
at  Laic  of  Fairfax  v.  Hunlcr^s  Lessee,   1  Wheat. 
304  :  3  Cond.  Rep.  575. 

2.  The  government  of  the  United  States  can 


claim  no  powers  which  are  not  granted  to  it  by  the 
constitution;  and  the  powers  actually  granted 
must  be  such  as  are  expressly  given,  or  given  by 
necessary  implication.  The  instrument  is  to  have 
a  reasonable  construction  like  other  giants,  ac- 
cording to  the  import  of  its  terms;  it  is  not  to  be 
restrained  to  particular  cases,  unless  that  con- 
struction grows  out  of  the  context  e.xpressly,  or 
by  necessary  implication ;  the  words  are  to  be 
taken  in  their  natural  and  obvious  sense,  and  not 
in  a  sense  unreasonably  restricted  or  enlarged. 
Ibid. 

3.  The  constitution  unavoidably  deals  in  ge- 
neral language.  It  did  not  suit  the  purpose  of 
the  people,  in  framing  this  great  charter  for  our 
liberties,  to  provide  for  minute  specifications  of 
its  powers,  or  to  declare  the  means  by  which 
those  powers  should  be  carried  into  e.xecution. 
It  was  forseen  that  that  would  be  a  perilous  and 
difficult  if  not  an  impracticable  task.  The  in- 
strument was  not  intended  to  provide  merely  for 
the  exigencies  of  a  few  years,  but  was  to  endure 
through  a  long  lapse  of  ages,  the  events  of 
which  were  locked  up  in  the  inscrutable  pur- 
poses of  Providence.  It  could  not  be  foreseen 
what  new  changes  and  modifications  of  power 
might  be  indispensable  to  eftectuate  the  general 
objects  of  the  charter;  and  restrictions  and  spe- 
cifications which  at  the  present  might  seem  sa- 
lutary, might,  in  the  end,  prove  the  overthrow 
of  the  system  itself.  Hence  its  powers  are  ex- 
pressed in  general  terms,  leaving  the  legislature, 
j  from  time  to  time,  to  adopt  its  own  means  to 
efTectuate  legitimate  objects,  and  to  mould  and 
model  the  exercise  of  its  powers,  as  its  own 
wisdom  and  the  public  interests  should  require. 
Ibid. 

4.  The  object  of  the  constitution  was  to  es- 
tablish three  great  departments  of  governmerit : 
the  legislative,  the  e.xecutive,  and  the  judicial 
departments.  The  first  w-as  to  pass  laws,  the 
second  to  approve  and  execute  them,  and  the 
third  to  expound  and  enforce  them.  Without 
the  latter  it  would  be  impossible  to  carry  into 
effect  some  of  the  express  provisions  of  the  con- 
stitution.    Ibid. 

5.  It  is  the  duty  of  congress  to  vest  the  judi- 
cial power  of  the  United  States ;  it  is  a  duty  to 
vest  the  whole  power.  The  language,  if  impe- 
rative as  to  one  part,  is  imperative  as  to  all.  No 
part  of  the  criminal  jurisdiction  of  the  United 
States  can,  consistently  with  the  constitution,  be 
delegated  to  state  tribunals.     Ibid. 

"6.  The  judicial  power  is  delegated  by  the  con- 
stitution in  the  most  general  terms,  and  may, 
therefore,  be  exercised  by  congress  under  every 
variety  of  form  of  appellate  or  original  jurisdic- 
tion.    Ibid. 

7.  The  appellate  power  is  not  limited  by  the 
terms  of  the  third  article  of  the  constitution  to 
any  particular  courts.  The  words  are,  •'■  the  ju- 
dicial power"  (which  includes  appellate  power) 
shall  extend  to  all  cases.  &c.,  and  '■'  in  all  other 
cases  before  mentioned  the  supreme  court  shall 
have  appellate  jurisdiction."  It  is  the- case, 
then,  and  not  the  court,  that  gives  jurisdiction. 
If  the  judicial  power  extends  to  the  case,  it  will 
be  in  vain  to  search,  in  the  letter  of  the  consti- 
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tutioii,  for  any  qualification  of  the  tribunal  where 
it  depends.     Ibid. 

8.  The  framers  of  the  constitution  contem- 
plated that  cases  within  the  judicial  cognizance 
of  the  United  States  not  only  might,  but  would 
arise  in  the  state  courts,  in  the  exercise  of  their 
ordinary  jurisdiction.  With  this  view  the  sixth 
article  declares,  "  This  constitution,  and  the  laws 
of  the  United  States  which  shall  be  made  in 
pursuance  thereof,  and  all  treaties  made,  or 
which  shall  be  made  under  the  authority  of  the 
United  States,  shall  be  the  supreme  law  of  the 
land,  and  the  judges  in  every  state  shall  be 
bound  thereby,  any  thing  in  the  constitution  or 
laws  of  any  state  to  the  contrary  notwithstand- 
ing." It  is  obvious  that  this  obligation  is  impe- 
rative on  the  judges  in  their  official,  and  not 
merely  in  their  private  capacities.  From  the 
very  nature  of  their  judicial  duties,  they  would 
be  called  upon  to  pronounce  the  law  applicable 
to  the  case  in  question.  They  were  not  to  de- 
cide merely  according  to  the  laws  or  constitution 
of  the  state,  but  according  to  the  constitution, 
laws,  and  treaties  of  the  United  States.     Ibid. 

9.  Under  the  constitution  of  the  United  States 
the  power  of  naturalization  is  exclusively  in 
congress.  Chirac  v.  Chirac,  2  Wheat.  259;  4 
Cond.  Rep.  111. 

10.  Since  the  adoption  of  the  constitution  of 
the  United  States,  a  state  has  authority  to  pass 
a  bankrupt  law.  provided  such  law  does  not  im- 
pair the  obligation  of  contracts,  within  the  mean- 
ing of  the  constitution,  art.  1,  sec.  10,  and  pro- 
vided there  be  no  act  of  congress  in  force  to  es- 
tablish a  uniform  system  of  bankruptcy  conflict- 
ing with  such  law.  Sturges  v.  Crowninshield,  4 
Wheat.  122  ;  4  Cond.  Rep.  409. 

11.  Congress,  has,  by  the  constitution,  exclu- 
sive authority  to  regulate  the  proceedings  in  the 
courts  of  the  United  States;  and  the  states  have 
no  authority  to  control  those  proceedings,  except 
so  far  as  the  state  process  acts  are  adopted  by 
congress,  or  by  the  courts  of  the  United  States 
under  the  authority  of  consress.  Wayman  v. 
Southard,  10  Wheat.  1 ;  6  Cond.  Rep.  1. 

12.  The  federal  government  is  one  of  the  de- 
legated powers.  All  powers  not  delegated  to  it, 
or  inhibited  to  the  states,  are  reserved  to  the 
states  or  the  people.  Briscoe  et  al.  v.  Bank  of 
the  Commomvcallh  of  Kentucky,  11  Peters,  257. 

13.  The  constitution  was  designed  to  operate 
on  the  states  in  their  corporate  capacities.  It  is 
crowded  with  provisions  which  restrain  or  annul 
the  sovereignty  of  the  states  in  some  of  the 
higher  branches  of  their  prerogatives.  Martin, 
Lessee  of  ^Fairfax  v.  Ifunter''s  Lessee,  1  Wheat. 
304;  3  Cond.  Rep.  575. 

14.  The  language  of  the  constitution  is  impe- 
rative on  the  states  as  to  the  performance  of 
many  duties.  It  is  imperative  on  the  state  le- 
gislatures to  make  laws  prescribitrg  the  time, 
place,  and  manner  of  holding  elections  for  seria- 

.  tors  and  representatives,  and  for  electors  of  pre- 
sident and  vice-president.  And  in  these,  as  well 
as  in  other  cases,  congress  have  a  right  to  revi.'se, 
amend,  or  supersede  the  laws  which  may  be 
pas.sed  by  the  state  legislatures.     Ibid. 


15.  The  constitution  of  the  United  States  was 
designed  for  the  common  and  equal  benefit  of 
all  the  people  of  the  United  States.  The  judi- 
cial power  was  granted  for  the  same  benign  and 
salutary  purposes.  It  was  not  to  be  exercised 
exclusively  for  the  benefit  of  parties  who  might 
be  plaintiffs  in  a  suit,  and  who  would  elect  the 
national  forum,  but  also  for  the  protection  of  de- 
fendants, who  might  be  entitled  to  try  their 
rights  or  assert  their  privileges  before  the  same 
forum.     Ibid. 

16.  The  amendment  of  the  constitution  of  the 
United  States,  by  which  the  judicial  power  of 
the  United  States  was  declared  not  to  extend  to 
any  suit  commenced  or  prosecuted  by  a  citizen 
or  citizens  of  another  state,  or  by  foreign  sub- 
jects, against  a  state,  prevented  the  exercise  of 
jurisdiction  in  any  case,  past  or  future.     Hol- 

lingsworth  v.  The  State  of  Virginia,  3  Dall.  378; 

1  Cond.  Rep.  169. 

17.  The  third  article  of  the  constitution  of  the 
United  States  describes  the  extent  of  the  judi- 
cial power.  The  second  section  closes  an  enu- 
meration of  the  cases  to  which  it  extends,  with 
'•controversies  between  a  state  and  the  citizens 
thereof,  and  foreign  states,  citizens  or  subjects." 
A  subsequent  clause  of  the  same  section  gives 
the  supreme  court  original  jurisdiction  in  all 
cases  in  which  a  state  shall  be  a  party:  the  state 
of  Georgia  may  then  certainly  be  sued  in  this 
court.  ~The  Cherokee  Nation  v.  The  State  of 
Georgia,  5  Peters,  1. 

18.  It  has  been  truly  said,  that  under  a  con- 
stitution conferring  specific  powers,  the  power 
contended  for  must  be  granted,  or  it  cainiot  be 
exerted.  The  power  of  Congress  to  give  the 
priority  to  debts  due  to  the  United  States,  is 
claimed  under  the  authority  to  make  all  laws 
which  shall  be  necessary  and  proper  to  carry 
into  execution  the  powers  vested  by  the  consti- 
ttition  in  the  government  of  the  United  States, 
or  in  any  department  or  officer  thereof.  Con- 
gress must  possess  the  choice  of  means,  and 
must  be  empowered  to  use  any  means  which 
are  in  fact  conducive  to  the  exercise  of  a  power 
granted  by  the  constitution.  The  United  States 
V.  Fisher  et  al.,  2  Cranch,  258 ;  1  Cond.  Rep.  421. 

19.  The  general  principles  contained  in  the 
constitution  are  not  to  be  regarded  as  rules  to 
fetter  and  control,  but  as  matters  merely  decla- 
ratory and  directory ;  for,  even  in  the  constitu- 
tion itself,  we  may  trace  repeated  ilepavtnres 
from  the  theoretical  doctrine  that  the  legislative, 
executive  and  judicial  powers,  should  he  kept 
separate  and  distinct.  Cooper  v.  Telfair,  4  Dall. 
13;  1  Cond.  Rep.  24. 

20.  The  government  of  the  Union  is  a  govern- 
ment of  the  people;  it  emanates  from  them  ;  its 
powers  are  granted  by  them,  and  are  to  be  exer- 
cised directly  on  Ihem,  ami  for  iheir  benefit. 
Allhough  limited  in  its  powers,  the  government 
is  supreme  within  its  sphere  of  action ;  and  its 
laws,  whi'n  made  in  pursuance  of  the  constitu- 
tion, form  the  supreme  law  of  the  laml.  MCid- 
loch  V.  The  State  of  Maryland,  4  Wheat.  316;  4 
Cond.  Rep.  4G6. 

21.  There  is  nothing  in  the  constitution  of  the 
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United  States,  similar  to  the  articles  of  confede- 
ration, which  excludes  incidental  or  implied 
powers.     Ibid. 

22.  If  the  end  be  legitimate,  and  within  the 
scope  of  the  constitution,  all  the  means  which 
are  appropriate,  which  are  plainly  adapted  to 
that  end,  and  which  are  not  prohibited,  may 
constitutionally  be  employed  to  carry  it  into 
effect.     Ibid. 

23.  If  a  certain  means  to  carry  into  effect  any 
of  the  powers  expressly  given  by  the  constitu- 
tion to  the  government  of  the  Union,  be  an  ap- 
propriate measure,  not  prohibited  by  the  consti- 
tution, the  degree  of  its  necessity  is  a  question 
of  legislative  discretion,  not  of  judicial  cogni- 
zance.    Ibid. 

24.  The  present  constitution  of  the  United 
States  did  not  commence  its  operations  until  the 
first  Wednesday  in  ]\larch,  1789;  and  the  pro- 
vision in  the  constitution,  that  -'no  slate  shall 
make  any  law  impairing  the  obligation  of  a  con- 
tract," does  not  extend  to  a  state  law  enacted 
before  that  day,  and  opeiating  upon  rights  of 
property  vested  before  that  time.  Owings  v. 
Speed,  5  Wheat.  420;  4  Cond.  Rep.  714. 

25.  The  constitutional  power  of  regulat^g 
commerce,  extends  to  the  regulation  of  naviga- 
tion. Gibbons  v.  Ogden,  9  Wheat.  1;  5  Cond. 
Rep.  562. 

■26.  The  power  to  regulate  commerce  extends 
to  every  species  of  commercial  intercourse  be- 
tween the  United  States  and  foreign  nations, 
and  among  the  several  states.  It  does  not  stop 
at  the  external  boundary  of  a  state.  It  is  gene- 
ral, and  has  no  limitations  but  such  as  are  pre- 
scribed by  the  constitution  itself.  So  far  as  it 
e.Ytends,  it  is  exclusively  vested  in  congress; 
and  no  part  of  it  can  be  exercised  by  a  slate. 
Ibid. 

27.  State  inspection  laws,  health  laws,  and 
laws  for  regulating  the  internal  commerce  of  a 
state,  and  those  which  respect  turnpike  roads, 
ferries.  &c.,  are  not  within  the  power  granted  to 
congress  to  regulate  commerce.     Ibid. 

28.  The  framers  of  the  constitution  of  the 
United  States  must  be  understood  to  have  em- 
ployed words  in  their  natural  sense,  and  to  have 
intended  what  they  said;  and  in  construing  the 
extent  of  the  powers  which  it  creates,  there  is 
no  other  rule  than  to  consider  the  language  of 
the  instrument  which  confers  them,  in  connex- 
ion with  the  purposes  for  which  they  are  con- 
ferred.    Ibid. 

^  29.  There  is  nothing  in  the  constitution  of  the 
United  States  which  forbids  the  legislature  of  a 
state  to  exercise  judicial  functions.  Satterlee  v. 
3Iattheivson,  2  Peters,  413. 

30.  There  is  no  part  of  the  constitution  of  the 
United  States  which  applies  to  a  state  law,  which 
divested  rights  vested  by  law  in  an  individual; 
provided  its  effect  be  not  to  impair  the  obliga- 
tion of  a  contract.     Ibid. 

31.  The  supreme  court  said  :  The  plaintiff  in 
error  was  seized  in  the  country  of  the  Cherokee 
Indians,  and  forcibly  carried  away,  while  under 
the  guardianship  of  treaties  guarantying  the 
country  in  which  he  resided,  and  taking  it  under 
the  protection  of  the  United  States.     He  was 

Vol.  I.— 34 


seized  while  performing,  under  the  sanction  of 
the  chief  magistrate  of  the  Union,  those  duties 
which  the  humane  policy  adopted  by  congress 
had  recommended.  He  was  apprehended,  tried 
and  condemned,  under  colour  of  a  law  which 
has  been  shown  to  be  repugnant  to  the  constitu- 
tion, laws  and  treaties  of  the  United  States. 
Had  a  judgment,  liable  to  the  same  objections, 
been  rendered  for  property,  none  would  question 
the  jurisdiction  of  the  supreme  court.  It  cannot 
be  less  clear  when  the  judgment  affects  personal 
liberty,  and  inflicts  disgraceful  punishment,  if 
punishment  could  disgrace  when  inflicted  on 
innocence.  The  plaintiff  in  error  is  not  less  in- 
terested in  the  operation  of  this  unconstitutional 
law,  than  if  it  affected  his  property.  He  is  not 
less  entitled  to  the  protection  of  the  constitution, 
laws  and  treaties  of  his  country.  Worcester  v. 
The  Stale  of  Georgia,  6  Peters,  515. 

32.  The  provision  in  the  fifth  amendment  to 
the  constitution  of  the  United  States,  declaring 
that  private  property  shall  not  be  taken  for  pub- 
lic use  without  just  compensation,  is  intended 
solely  as  a  limitation  on  the  exercise  of  power 
by  the  government  of  the  United  States,  and  is 
not  applicable  to  the  legislation  of  the  states. 
Barron  v.  The  Mayor  and  City  Council  af  Balti- 
more, 7  Peters,  243. 

33.  The  constitution  was  ordained  and  estab- 
lished by  the  people  of  the  United  States  for 
themselves;  for  their  own  government;  and  not 
I'or  the  government  of  individual  states.  Each 
state  established  a  constitution  for  itself,  and  in 
that  constitution  provided  such  limitations  and 
restrictions  on  the  powers  of  its  particular  go- 
vernment, as  its  judgment  dictated.  The  peo- 
ple of  the  United  States  framed  such  a  govern- 
ment for  the  United  States  as  they  supposed 
best  adapted  to  their  situation,  and  best  calcu- 
lated to  promote  their  interests.  The  powers 
they  conferred  on  this  government  were  to  be 
exercised  by  itself;  and  the  limitations  on 
power,  if  expres.sed  in  general  terms,  are  natu- 
rally and  necessarily  applicable  to  the  govern- 
ment created  by  the  instrument.  They  are 
limitations  of  power  granted  in  the  instrument 
itself;  not  of  distinct  governments  framed  by 
different  persons,  and  for  different  purposes. 
Ibid. 

34.  The  supreme  court  has  no  right  to  pro- 
nounce an  act  of  the  state  legislature  void,  as 
contrary  to  the  constitution  of  the  United  States, 
from  the  mere  fact  that  it  divests  antecedent 
vested  rights  of  property.  The  constitution  of 
the  United  States  does  not  prohibit  the  states 
from  passing  retrospective  laws,  generally;  but 
only  ex  post  facto  laws.  It  has  been  solemnly 
settled  by  this  court,  that  the  phrase  "ex  post 
facto  law"  is  not  applicable  to  civil  laws,  but  to 
penal  and  criminal  laws,  which  punish  no  party 
for  acts  antecedently  done,  which  were  not  pun- 
ishable at  all,  or  not  punishable  to  the  extent  or 
in  the  manner  prescribed.  Ex  post  facto  laws 
relate  to  penal  and  criminal  proceedings  which 
impose  punishments  or  forfeitures:  and  not  to 
civil  proceedings  which  affect  private,  rights 
retrospectively.     Watson  v.  Mason.  8  Peters,  88. 

35.  The   clause   in   the    constitution   of    the 
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United  States  concerning  ex  post  facto  laws,  '  look  to  the  nature  and  objects  of  the  particular 
does  not  extend  to  civil ''riohts  and  remedies,  j  powers,  duties,  and  rights,  with  all  the  light  and 
The  Societii  for  Propagating  the  Gospelw.  Wheeler^  aids  of  contemporary  history,  and  to  give  to  the 
ar  lis  C  C   R    138.  words  of    each  just  such  operation  and  force^ 


2GalU.  -.  -    -  ^  ... 

36.  It  is  not  the  want  of  an  original  power  in 
an  independent  sovereign  state,  to  prohibit  loans 
to  a  foreign  government,  which  restrains  a  state 
legislature  from  direct  opposition  to  those  made 
by  the  United  Slates.  The  restraint  is  imposed 
by  the  constitution.  The  American  people  have 
conferred  the  power  of  borrowing  money  on  the 
government;  and  by  making  that  government 
supreme,  have  shielded  its  action,  in  the  exer- 
cise of  that  power,  from  the  action  of  the  local 
governments.  The  grant  of  the  power,  and  the 
declaration  of  supremacy,  is  a  declaration  that 
no  such  restraining  or  controlling  powers  shall 
be  exercised.  Weston  v.  The  City  Council  of 
Charleston.  2  Peters,  449. 

37.  A  constitution,  from  its  nature,  deals  in 
generals,  not  in  details.  Its  framers  cannot  per- 
ceive minute  distinctions  which  arise  in  the  pro- 
gress of  the  nation,  and  therefore  confine  it  to 
the  establishment  of  broad  and  general  princi- 
ples. The  Bank  of  the  U.  S.  v.  Dcvcaux^  5  Cranch, 
61:  2  Cond.  Rep.  189. 

38.  The  judicial  department  was  introduced 
into  the  American  constitution,  under  impres- 
sions, and  with  views,  which  are  too  apparent 
not  to  be  perceived  by  all.  However  true  the 
fiict  may  be,  that  the  tribunals  of  the  states  will 
administer  justice  as  impartially  as  those  of  the 
nation,  to  parties  of  every  description,  it  is  not 
less  true  that  the  constitution  itself  either  enter- 
tains apprehensions  on  this  subject,  or  views 
with  such  indulgence  the  possible  fears  and  ap- 
prehensions of  suitors,  that  it  has  established 
national  tribunals  for  the  decision  of  controver- 
sies between  aliens  and  a  citizen,  or  between 
citizens  of  different  states.     Ibid. 

39.  The  judiciary  act  must  be  restrained  by 
the  constitution  of  the  United  States.  Oioings  v. 
Norwood's  Lessee,  5  Cranch,  344;  2  Cond.  Rep. 
275. 

40.  The  fourth  article  of  the  constitution  of 
the  United  States,  which  declares  that  '=Full 
faith  and  credit  shall  be  given  in  each  state  to 
the  public  act.s,  records,  and  judicial  proceedings 
of  every  other  state,"  cannot,  by  any  just  con- 
struction of  its  words,  be  held  to  embrace  an 
alleged  error  in  a  decree  of  a  slate  court,  asserted 
to  b<s  in  collision  with  a  prior  decision  of  the 
same  court  in  the  same  case.  Mitchell  v.  Lenox, 
14  Peters,  49. 

41.  It  will,  probably,  be  found,  when  we  look 
to  the  character  of  the  constitution  of  the  United 
States  itself,  the  objects  which  it  seeks  to  attain, 
the  powers  which  it  confers,  the  duties  which  it 
enjom.s,  and  the  rights  which  it  secures,  as  well 
as  to  the  known  historical  fact  that  many  of  its 
provisions  were  matters  of  compromise  of  op- 
posing interests  and  opinions,  that  no  uniform 
rule  of  interpretation  can  be  applied,  which  may 
not  allow,  even  if  it  does  not  positively  demand, 
many  modifications  in  its  actual  application  to 
particular  clauses.  Perhaps  the  safest  rule  of 
interpretation,  after  ail,  will  be  found  to  be  to 


consistent  with  their  legitimate  meaning,  as  to 
fairly  secure  and  attain  the  ends  proposed.  Prigg 
V.  The  Commonwealth  of  Pennsylvania,  16  Peters, 
539. 

42.  If  the  legislatures  of  the  several  states 
may,  at  will,  annul  the  judgments  of  courts  of 
the  United  States,  and  destroy  rights  acquired 
under  those  judgments,  the  constitution  itself 
becomes  a  salemn  mockery,  and  the  nation  is 
deprived  of  the  means  of  enforcing  its  laws  by 
the  instrumentality  of  its  own  tribunals.  U.  S. 
V.  Judge  Peters,  5  Cranch,  1 15  ;  2  Cond.  Rep.  202. 

43.  The  second  section  of  the  fourth  article 
of  the  constitution  of  the  United  States,  does  not 
extend  to  a  slave  voluntarily  carried  by  his  mas- 
ter into  another  state,  and  there  left  under  the 
protection  of  a  law  declaring  him  free,  but  to 
slaves  escaping  from  one  state  into  another, 
Butler  V.  Hopper,  1  Wash.  C.  C.  R.  499. 

44.  The  powers  bestowed  by  the  constitution 
upon  the  government  of  the  United  States  were 
limited  in  their  extent,  and  were  not  intended, 
nor  can  they  be  construed  with  other  powers 
before  vested  in  the  state  governments,  which 
of  course  were  reserved  to  those  governments 
impliedly,  as  well  as  by  an  express  provision  of 
the  constitution.  Golden  v.  Prince,  3  Wash.  C.  C. 
R.  313. 

45.  The  state  governments  retained  the  right 
to  make  such  laws  as  they  might  think  proper 
within  the  ordinary  functions  of  legislation,  if 
not  inconsistent  with  the  powers  vested  exclu- 
sively in  the  government  of  the  United  States, 
and  not  forbidden  by  some  article  of  the  consti- 
tution of  the  United  States,  or  of  the  state  ;  and 
such  laws  were  obligatory  upon  all  the  citizens 
of  that  state,  as  well  as  others  who  might  claim 
rights  or  redress  for  injuries  under  those  laws, 
or  in  the  courts  of  that  state.     Ibid. 

46.  The  power  of  making '-'rules  concerning 
captures  on  land  and  water,"  which  is  super- 
added in  the  constitution  to  that  of  declaring 
war,  is  not  confined  to  captures  which  are  extra 
territorial,  but  extends  to  rules  respecting  enemy's 
properly  found  within  the  territory  ;  and  is  an 
express  grant  to  congress  of  the  power  of  con- 
fiscating enemy's  property  found  within  the  ter- 
ritory at  the  declaration  of  war,  as  an  independ- 
ent substantive  power,  not  included  in  that  of 
declarina;  war.  Brown  v.  The  U.  S.,  8  Cranch, 
110;  3  Cond.  Rep.  56. 

47.  The  legislature  of  a  state  may  enact  laws 
more  effectually  to  enable  all  sects  to  accom- 
plish the  great  objects  of  religion,  by  giving  them 
corporate  rights  for  the  management  of  their 
property,  and  the  regulation  of  their  temporal  as 
well  as  spiritual  concerns.  Tcrret  et  al.  v.  Taylor 
et  al,  9  Ciaiich,  43 ;  3  Cond  Rep.  254. 

48.  The  expressions  "admiralty  and  maritime 
jurisdiction"  in  the  constitution  of  the  United 
Stales,  give  jurisdiction  of  all  things  done  upon 
and  relating  to  the  sea ;  or  in  other  words,  all 
transactions  and   proceedings   relative  to  com- 
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merce  and  navigation,  and  to  danaages  or  inju- 
ries upon  the  sea.  De  Lovio  v.  Boil  et  al.,  2  Gal- 
lis.  C.  C.  R.  398. 

49.  The  delegation  of  cognizance  "of  all  civil 
causes  of  admiralty  and  maritime  jurisdiction" 
to  the  courts  of  the  United  States,  comprehends 
all  maritime  contracts,  torts,  and  injuries.  The 
latter  branch  is  necessarily  bounded  by  locality  ; 
the  former  e.xtends  over  all  contracts,  whereso- 
ever they  may  be  made  or  executed,  or  whatso 


clause  as  if  it  had  been  entirely  omiltel    Craig 
V.  The  State  of  Missouri,  4  Peters,  431. 

52.  The  constitution  of  the  United  States,  art. 
2,  sec.  2,  which  declares  that  the  president 
"'shall  nominate,  and,  by  and  with  the  consent 
of  the  senate,  shall  appoint  ambassadors,"'  &c., 
"and  all  other  officers  of  the  United  States, 
whose  appointments  are  not  herein  provided  for, 
and  which  shall  be  established  by  law  3"  taken 
in  connection  with  the  subsequent  clause  of  the 


ever  may  be  the  form  of  the  stipulations  which    .same  section,  which  authorizes  congress,    •  py 
relate  to  the  navigation,  business,  or  commerce  ;  law,  to  vest  the  appointment  of  such  mferiot 


of  the  sea.     Ibid.  474,  475. 

50.  It  is  within  the  undoubted  powers  of  state 
legislatures  to  pass  recording  acts  by  which  the 
elder  jrrantee  shall  be  postponed  to  a  younger, 
if  the  prior  deed  is  not  recorded  within  a  limited 
time  :  and  the  power  is  the  same  whether  the 
deed'is  dated  before  or  after  the  recording  act. 
Thoush  the  effect  of  such  a  deed  is  to  render 
the  p^rior  deed  fraudulent  and  void  against  a 
sub.sequent  purchaser,  it  is  not  a  law  violating 
the  obligation  of  contracts.  So  too  is  the  power 
to  pass  limitation  laws.  Reasons  of  sound  policy 
have  led  to  the  general  adoption  of  laws  of  this 
description,  and  their  validity  cannot  be  ques 


officers  as  they  think  proper,  in  the  president 
alone,  in  the  courts  of  law,  or  in  the  heads  of 
departments)"  and  with  the  third  section  of  the 
same  article,  empowering  the  president  to  fill 
"  all  vacancies  that  may  happen  during  the  re- 
cess of  the  senate,  by  granting  commissions 
which  shall  e.xpire  at  the  end  of  their  ne.xt  ses- 
sion j"  is  interpreted  to  declare,  that  all  officers 
under  the  federal  government,  except  in  cases 
where  the  constitution  itself  may  otherwise  pro- 
vide, shall  be  established  by  law.  The  United 
States  V.  Maurice  et  al,  2  Brockenb.  C.  C.  R.  96. 
53.  Appointments  to  office  can  be  made  by 
the  head  of  a  department,  in  those  cases  only 


tioned.     The  time  and  manner  of  their  opera-  \  which  congress   has  authorized  by  law-;   and, 


tion,  the  exceptions  to  them,  and  the  acts  from 
which  the  time  limited  shall  begin  to  run.  will 
generally  depend  on  the  sound  discretion  of  the 
legislature;  according  to  the  nature  of  the  titles, 
the  situation  of  the  country,  and  the  emergency 
which  leads  to  their  enactment.  Cases  may  oc- 
cur where  the  provisions  of  a  law  on  these  sub- 
jects may  be  so  unreasonable  as  to  amount  to  a 
denial  of  a  right,  and  to  call  for  the  interposition 
of  the  supreme  court  of  the  United  States.  Hart 
v.  Lamphire.  3  Peters,  290. 

51.  In  its'enlarffed,  and  perhaps  literal  sense, 
the  term  "bill  ofcredit''  may  comprehend  any 
instrument  by  which  a  state  engages  to  pay 
money  at  a  future  day;  thus  including  a  certifi- 
cate given  for  money  borrowed.  But  the  lan- 
guage of  the  constitution  itself,  and  the  mis- 
chief to  be  prevented,  equally  limit  the  inter- 
pretation of  the  terms.  The  word  "emit"  is 
never  employed  in  describing  those  contracts  by 
which  a  sta'te  binds  itself  to  pay  money  at  a 
future  day  for  services  actually  received,  or  for 
money  borrowed  for  present  use.  Nor  are  in- 
struments e.xecuted  for  such  purposes,  in  common 
languaire,  denominated  "bills  of  credit."  "To 
emtt  bOls  of  credit,"  conveys  to  the  mind  the 
idea  of  issuing  paper  intended  to  circulate 
through  the  community,  for  its  ordinary  pur- 
poses^'as  money  ;  which  paper  is  redeemable  at 
a  future  day.  This  is  the  sense  in  which  the 
terms  have  always  been  understood.  The  con- 
stitution considers  the  emission  of  bills  of  credit, 
and  the  enactment  of  tender  laws,  as  distinct 
operations,  independent  of  each  other,  which 
may  be  separately  performed.     Both  are  forbid 


therefore,  the  appointment  of  an  agent  of  fortifi- 
cations by  the  secretary  of  war,  there  being  no 
act  of  congress  conferring  that  power  upon  that 
officer,  is  irregular.     Ihid. 

54.  The  laws  of  congress  made  in  pursuance 
of  the  constitution  of  the  United  States,  are  the 
supreme  laws  of  the  land,  any  thing  in  the  con- 
stitution or  laws  of  any  state  notwithstanding. 
The  United  States  v.  Hart,  Peters'  C.  C.  R.  390. 

55.  The  treaty  with  Spain,  by  which  Florida 
was  ceded  to  the  United  States,  is  the  law  of  the 
land,  and  admits  the  inhabitants  of  Florida  to 
the  enjoyment  of  the  privileges,  rights,  and  im- 
munities of  the  citizens  of  the  United  States. 
They  do  not,  however,  participate  in  political 
power;  they  do  not  share  in  the  government, 
until  Florida  shall  become  a  state.  In  the  mean 
time,  Florida  continues  to  be  a  territory  of  the 
United  States,  governed  by  virtue  of  that  clause 
in  the  constitution  which  empowers  "congress 
to  make  all  needful  rules  and  regulations  re- 
specting the  territory,  or  other  property  belong- 
ing to  the  United  States."  The  American  Ins.  Co. 
v.^Three  Hundred  and  Fifty-six  Bales  of  Cotton, 
1.  Peters,  542. 

56.  The  power  of  congress  "to  establish  uni- 
form laws  on  the  subject  of  bankruptcy  through- 
out the  United  States."  does  not  exclude  the 
right  of  the  states  to  legislate  on  the  same  sub- 
ject, except  when  the  pov/er  is  actually  exercised 
by  congress,  and  the  state  laws  conflict^  with 
those  of  congress.  Ogdeny.  Saunders,  12  Wheat. 
213;  6  Cond.  Rep.  523. 

57.  Every  government  assumes,  and  rightfully 
has  the  powe'r  to  take  care  of  its  own  revenue, 


den.  To  sustain  the  one,  because  it  is  not  also  j  to  protect  it  by  extraordinary  securities  and  to 
the  other ;  to  say  that  bills  of  credit  may  be  >  collect  it  by  extraordinary  remedies.  V^itnoui 
emitted,  if  they  be  not  made  a  tender  in  pay-  |  this  power,  and  a  liberal  exercise  ot  it,  "^e fo- 
ment of  debts;  is,  in  effect,  to  expunge  that  dis-  '  vernment  might  be  thrown  into  ™!''°"^  f^^^  j 
tinct  independent  prohibition,  and  to  read  the    rassments,  and  distressing  disappomtmenia  anu 
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delays,  in  meeting  the  expenses  of  the  public 
service.  The  United  States,  by  an  act  of  con- 
gress, are  entitled  to  a  preference,  in  certain 
cases,  over  all  other  creditors ;  and  even  a  judg- 
ment will  not  protect  a  creditor  from  the  extra- 
ordinary right  of  the  government  for  the  ordinary 
payment  of  a  debt.  Livingston  and  Nicholson  v. 
Moore  ct  al,  1  Baldwin's  C.  C.  R.  429. 

58.  "Common  law,''  in  the  constitution,  means 
the  common  law  of  England ;  the  amendment 
respecting  trials  by  jury,  restricts  the  legislature 
from  granting  to  an  appellate  court,  in  suits  at 
common  law,  the  power  of  re-examining,  by  a 
jury,  the  former  decision  of  another  jury,  while 
the  judgment  below  stands  unreversed.  The 
United  States  v.  IFanson,  1  Gallis.  C.  C.  R.  19. 
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General  Principles. 

1.  The  constitution  of  a  state  is  stable  and 
permanent,  not  to  be  worked  upon  by  the  tem- 
per of  the  times,  nor  to  rise  and  fall  with  the  tide 
of  events;  notwithstanding  the  competition  of 
opposing  interests,  and  the  violence  of  contend- 
ing parties,  it  remains  firm  and  immovable  as  a 
mountain  amidst  the  strife  of  storms,  or  a  rock 
in  the  ocean  amidst  the  raging  waves.  It  is  a 
clear  position,  that  if  a  legislative  act  oppugns 
d.  constitutional  principle,  the  former  must  give 
way,  and  be  rejected  on  the  score  of  repugnance. 
It  is  a  position  equally  clear  and  sound,  that,  in 
such  case,  it  will  be  the  duty  of  the  court  to 
adhere  to  the  constitution,  and  to  declare  the  act 
null  and  void.  The  constitution  is  the  basis  of 
legislative  authority;  it  lies  at  the  foundation  of 
all  law,  and  is  a  rule  and  commission  by  which 
both  legislators  and  judges  are  to  proceed.  It  is 
an  important  principle,  which,  in  the  discussion 
of  questions  of  the  present  kind,  ought  never  to 
be  lost  sight  of,  that  the  judiciary  in  Ihis  country 
is  not  a  subordinate,  but  a  co-ordinate  branch  of 
the  government.  Vanhornh  Lessee  v.  Dorrance, 
2  Ball.  304. 

2.  The  legislature  declare  and  enact,  that  such 
are  the  public  exigencies  or  necessities  of  the 
state,  as  to  authorize  them  to  take  the  land  of 
A,  and  give  it  to  B;  the  dictates  of  reason,  and 
the  etewial  princij)les  of  justice,  as  well  as  the 
sacred  principles  of  the  social  contract  and  con- 
stitution direct,  and  they  accordingly  declare 
and  ordain,  that  A  shall  receive  a  compensation 
for  the  land.  But  here  the  legislature  must 
stop;  they  have  run  the  full  length  of  their  au- 
thority, and  can  go  no  further.  They  cannot, 
constitutionally,  determine  on  the  amount  of  the 
compensation  or  value  of  the  land.  Public  exi- 
gencies do  not  require,  necessity  does  not  de- 
mand, that  the  legislature  should,  of  themselves, 
without  the  participation  of  the  proprietor,  or  the 


intervention  of  a  jury,  assess  the  value  of  the 
thing,  or  ascertain  the  amount  of  compensation 
to  be  paid  for  it.  This  can,  constitutionally,  be 
effected  only  in  three  ways.  1.  By  the  parties; 
that  is,  by  stipulation  between  the  legislature 
and  the  proprietor  of  the  land.  2.  By  commis- 
sioners mutually  elected  by  the  parties,  3.  By 
the  intervention  of  a  jury.     Ibid. 

3.  If  any  act  of  the  legislature  is  repugnant  to 
the  constitution,  it  is  ipso  facto  void,  and  it  is  the 
duty  of  the  court  so  to  declare  it.     Ibid. 

4.  It  is  contrary  to  the  letter  and  spirit  of  the 
constitution  to  divest  one  citizen  of  his  right, 
and  vest  it  in  another,  without  full  compensation; 
and  if  the  legislature  may  do  so,  upon  full  in- 
demnification, it  cannot,  itself,  constitutionally 
determine  upon  the  amount  of  the  compensation. 
Ibid. 

5.  The  constitution  fixes  limits  to  the  exercise 
of  legislative  authority,  and  prescribes  the  orbit 
in  which  it  must  move.  Whatever  may  be  the 
case  in  other  countries,  yet  in  this  there  can  be 
no  doubt,  that  every  act  of  the  legislature,  repug- 
nant to  the  constitution,  is  absolutely  void.   Ibid. 

6.  An  act  of  congress  cannot  invest  the  su- 
preme court  with  an  authority  which  is  not  war- 
ranted by  the  constitution.  Marbury  v.  Madison^ 
1  Cranch,  176;   1  Cond.  Rep.  267. 

7.  As  the  supreme  court  can  never  be  unmind- 
ful of  the  solemn  duty  imposed  on  the  judicial 
department,  when  a  claim  is  supported  by  an 
act  which  conflijcts with  the  constitution;  so  the 
court  can  never  be  unmindful  of  its  duty  to  obey 
laws  which  are  authorized  by  that  instrument. 
The  United  States  v.  Fisher  et  al.,  Assignees  of 
Blight,  2  Cranch,  358;   1  Cond.  Rep.  421. 

8.  It  has  been  truly  said,  that  under  a  consti- 
tution conferring  specific  powers,  the  power  con- 
tended for  must  be  granted,  or  it  cannot  be  ex- 
erted. The  power  of  congress  to  give  the  pri- 
ority to  debts  due  to  the  United  Slates,  is  claimed 
under  the  authority  to  make  all  laws  which  shall 
be  necessary  and  proper  to  carry  into  execution 
the  powers  vested  by  the  constitution  in  the 
government  of  the  United  States,  or  in  any  de- 
partment or  officer  thereof.     Ibid. 

9.  Congress  must  possess  the  choice  of  means, 
and  must  be  empowered  to  use  any  means  which 
are  in  fact  conducive  to  the  exercise  of  a  power 
granted  by  the  constitution.     Ibid. 

10.  The  power  of  confiscation  and  banishment 
does  not  belong  to  the  judicial  aulhoritj-,  whose 
process  could  not  reach  offenders;  and  yet  it  is 
a  power  that  grows  out  of  the  very  nature  of  the 
social  compact,  which  must  reside  somewhere; 
and  which  is  so  inherent  in  the  legislature,  that 
it  cannot  be  divested,  or  transferred,  without 
an  express  provision  of  the  constitution.  Basil 
Cooper  V.  Telfair,  4  Dall.  14  ;   1  Cond.  Rep.  211. 

11.  The  general  principles  contained  in  the 
constitution,  are  not  to  be  regarded  as  rules  to 
fetter  and  control,  but  as  matters  merely  decla- 
ratory and  directory  ;  for  even  in  the  constitution 
itself  we  may  trace  repealed  departures  from 
the  theoretical  doctrine,  that  the  legislative,  ex- 
ecutive, and  judicial  powers,  should  be  kept 
separate  and  distinct.     Ibid. 

12.  If  the  courts  are  )o  regard  the  constitu- 
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tion,  and  the  constitution  is  superior  to  any  ordi- 
nary act  of  the  legislature,  the  constitution,  and 
not  such  ordinary  act,  must  govern  the  case  to 
which  they  both  apply.  Marburij  v.  Madison,  1 
Cranch,  137:   1  Cond.  Rep.  268. 

13.  The  presumption  must  always  be  in  favour 
of  the  validity  of  lawS;  if  the  contrary  is  not  clearly 
demonstrated.  Washington,  Justice.  Cooper  y. 
Telfair,  4  Dall.  14;   1  Cond.  Rep.  211. 

14.  If  the  legislatures  of  the  several  states 
may,  at  will,  annul  the  judgments  of  the  courts 
of  the  United  States,  and  destroy  rights  acquired 
under  those  judgments,  the  constitution  itself 
becomes  a  solemn  mockery,  and  the  nation  is 
deprived  of  the  means  of  enforcing  its  laws  by 
the  instrumentality  of  its  own  tribunals.  The 
U.  S.  v.  Judge  Peters,  5  Cranch.  115;  2  Cond. 
Rep.  202. 

15.  The  principle  asserted  in  a  case  was,  that 
one  legislature  is  competent  to  repeal  any  act 
which  a  former  legislature  was  competent  to 
pass  ;  and  that  one  legislature  cannot  abridge 
the  powers  of  a  succeeding  legislature.  The 
supreme  court  said: — The  correctness  of  this 
principle,  so  far  as  it  respects  general  legislation, 
cannot  be  controverted.  But.  if  an  act  be  done 
under  a  law,  a  succeeding  legislature  cannot 
undo  it.  The  past  cannot  be  recalled  by  the 
most  absolute  power.  Fletcher  v.  Peck,  6  Cranch, 
87;  2  Cond.  Rep.  308. 

16.  The  state  legislatures  can  pass  no  e.x  post 
facto  law.  An  e.\  post  facto  law  is  one  which 
renders  an  act  punishable  in  a  manner  in  which 
it  was  not  punishable  when  it  was  committed. 
Such  a  law  may  inflict  penalties  upon  the  per- 
son, or  may  inflict  pecuniary  penalties  which 
swell  the  public  treasury.  The  legislature  is 
then  prohibited  from  passing  a  law  by  which  a 
man's  estate,  or  any  part  of  it,  shall  be  seized 
for  a.  crime  which  was  not  declared,  by  some 
previous  law,  to  render  him  liable  to  that  punish- 
ment.    Ibid. 

17.  The  question,  whether  a  law  is  void  for  its 
repugnancy  to  the  constitution,  is,  at  all  limes, 
a  question  of  much  delicacy,  which  ought  sel- 
dom, if  ever,  to  be  decided  in  a  doubtful  case. 
The  court,  when  impelletl  by  duty  to  render  such 
a  judgment,  would  be  unworlhy  of  its  station, 
could  it  be  unmindful  of  the  solemn  obligations 
which  that  station  imposes.  But  it  is  not  on 
slig-ht  implication  and  vague  conjecture  that  the 
legislature  is  to  be  pronounced  to  have  trans- 
cended its  powers,  and  its  acts  to  be  considered 
void.  The  opposition  between  the  constitution 
and  the  law  should  be  such,  that  the  judge  feels 
a  clear  and  strong  conviction  of  their  incompati- 
bility with  each  other.     Ibid. 

18.  One  individual  who  held  lands  in  the  state 
of  Georgia,  under  a  deed  covenanting  that  the 
title  of  Georgia  was  in  the  grantor,  brought  an 
action  of  covenant  on  this  deed,  and  assigned  as 
a  breach,  that  some  of  the  members  of  the  legis- 
lature were  induced  to  vote  in  favour  of  the  law 
which  constituted  the  contract,  by  being  pro- 
mised an  interest  ii.  it,  and  that  therefore  ihe 
act  IS  a  mere  nullity.  The  court  said  :— This 
solemn  question  cannot  be  brouoht  thus  colla- 
terally and  incidentally  before  the    cdurt.      It 
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would  be  indecent,  in  the  extreme,  upon  a  pri- 
vate contract  between  two  individuals,  to  enter 
into  an  inquiry  respecting  the  corruption  of  the 
sovereign  power  of  a  state.  If  the  title  be 
plainly  deduced  from  a  legislative  act,  which  the 
legislature  might  constitutionally  pass;  if  the 
act  be  clothed  with  all  the  requisite  forms  of  a 
law  ;  a  court,  sitting  as  a  court  of  law,  cannot 
sustain  a  suit  brought  by  one  individual  against 
another,  founded  on  the  allegation  that  the  act  is 
a  nullity,  in  consequence  of  the  impure  motives 
which  influenced  certain  members  of  the  legis- 
lature which  passed  the  act.     Ibid. 

19.  The  court  will  not  declare  a  law  to  be  un- 
constitutional, unless  the  opposition  between  the 
constitution  and  the  law  be  clear  and  plain. 
Ibid. 

20.  A  law  annulling  conveyances  is  unconsti- 
tutional, because  it  is  a  law  impairing  the  obli- 
gation of  contracts,  within  the  meaning  of  the 
constitution  of  the  United  States.     Ibid. 

21.  The  prohibition  in  the  federal  constitution 
of  the  ex  post  facto  laws,  extends  to  penal  sta- 
tutes only ;  and  does  not  extend  to  cases  affect- 
ing only  the  civil  rights  of  individuals.  Calder 
et  ux.  V.  Bull  et  rix.,  3  Dall.  386;  1  Cond.  Rep. 
172. 

22.  A  law  that  punishes  a  citizen  for  an  inno- 
cent action,  or,  in  other  words,  for  an  act  which, 
when  done,  was  a  violation  of  no  existing  law; 
a  law  that  destroys  or  impairs  the  lawful  private 
contracts  of  citizens;  a  law  that  makes  a  man  a 
judge  in  his  own  cause;  or  a  law  that  takes 
property  from  A  and  gives  it  to  D,  is  contrary 
to  the  first  great  principles  of  the  social  com- 
pact, and  cannot  be  considered  as  a  rightful  ex- 
ercise of  legislative  authority.  The  genius,  the 
nature,  the  spirit  of  our  state  governments, 
amount  to  a  prohibition  of  such  acts  of  legisla- 
tion ;  and  the  general  principles  of  law  and  rea- 
son forbid  them.     Ibid. 

23.  If  any  act  of  congress  or  of  the  legislature 
of  a  state  violates  the  constitutional  provisions, 
it  is  unquestionably  void;  if,  on  the  other  hand, 
the  legislature  of  the  Union,  or  of  any  member 
of  the  Union,  shall  pass  a  law  within  the  general 
scope  of   their  constitutional  power,   the   court 

■cannot  pronounce  it  to  be  void,  merely  because 
it  is,  in  their  judgment,  contrary  to  the  opinion 
of  natural  justice.  If  the  legislature  pursue  the 
authority  delegated  to  them,"their  acts  are  valid; 
if  they  transgress  the  boundaries  of  that  autho- 
rity, their  acts  are  invalid.     Ibid. 

24.  An  act  of  congress  repugnant  to  the  con- 
stitution, cannot  become  the  law  of  the  land. 
Marbury  v.  Madison,  1  Cranch,  137  ;  1  Cond.  Rep 
268. 

25.  Congress  may  pass  all  laws  which  are  ne- 
cessary for  giving  the  most  complete  effect  to 
the  exercise  of  the  admiralty  and  maritime  ju 
risdiction  granted  in  the  constitution  to  the  United 
States;  but  the  general  jurisdiction,  subject  to 
this  grant,  adheres  to  the  territory  as  a  portion 
of  sovereignty  not  yet  given  away,  and  the  re- 
siduary powers  of  legislation  still  remain  m'the 
state.  The  United  States  v.  Bevans,  4  Wheat. 
336  ;  4  Cond.  Rep.  275. 

26.  Congress  has  power  to  incorporate  a  bank. 
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M'-Culloch  V.  Maryland,  4  Wheat.  316:  4  Cond. 
Rep.  466. 

27.  The  government  of  the  Union  is  a  govern- 
ment of  the  people  ;  it  emanates  from  them  ;  its 
powers  are  granted  by  them,  and  are  to  be  exer- 
cised directly  on  them,  and  for  their  benefit. 
Ihid. 

28.  The  government,  though  limited  in  its 
powers,  is  supreme  within  its  sphere  of  action; 
and  its  laws,  when  made  in  pursuance  of  the 
constitution,  form  the  supreme  law  of  the  land. 
Ihid. 

29.  The  government  which  has  a  right  to  do 
an  act,  and  has  imposed  on  it  the  duty  of  per- 
forming that  act,  must,  according  to  the  dictates 
of  reason,  be  allowed  to  select  the  means.  Ibid. 

30.  There  is  nothing  in  the  constitution  of  the 
United   States   similar  to   the   articles   of  con- 


37.  The  powers  bestowed  by  the  constitution 
upon  the  government  of  the  United  States,  were 
limited  in  their  e.xtent;  and  were  not  intended, 
nor  can  they  be  construed  to  interfere  with  other 
powers  before  vested  in  the  state  governments, 
which  of  course  were  reserved  to  those  govern- 
ments, impliedly,  as  well  as  by  an  express  pro- 
vision of  the  constitution.  Golden  v.  Prince.  3 
Wash.  C.  C.R.  313. 

38.  The  state  governments  therefore  retained 
the  right  to  make  such  laws  as  they  might  think 
proper,  within  the  ordinary  functions  of  legisla- 
tion, if  not  inconsistent  with  the  powers  vested 
exclusively  in  the  government  of  the  United 
States,  and  not  forbidden  by  some  article  of  the 
constitution  of  the  United  States,  or  of  the  state; 
and  such  laws  were  obligatory  upon  all  the  citi- 
zens of  that  state,  as  well  as  others  who  might 


federation,  which  excludes  incidental  or  implied    claim  rights  or  redress  for  injuries  under  those 


powers.     Ibid. 

31.  If  the  end  be  legitimate,  and  within  the 
scope  of  the  constitution,  all  the  means  which 
are  appropriate,  which  are  plainly  adapted  to 
that  end,  and  which  are  not  prohibited,  may 
constitutionally  be  employed  to  carry  it  into 
effect.     Ibid. 

32.  If  certain  means,  to  carry  into  effect  any 
of  the  powers  expressly  given  by  the  constitu- 
tion to  the  government  of  the  Union,  be  an  ap- 
propriate measure,  not  prohibited  by  the  consti- 
tution, the  degree  of  its  necessity  is  a  question 
of  legislative  discretion,  not  of  judicial  cogni- 
zance.    Ibid. 

33.  The  power  of  establishing  a  corporation 
is  not  a  distinct  sovereign  power  or  end  of  go- 
vernment, but  only  the  means  of  carrying  into 
effect  other  powers  which  are  sovereign.  When- 
ever it  becomes  an  appropriate  means  of  exer- 
cising any  of  the  powers  given  by  the  constitu- 
tion to  the  government  of  the  Union,  it  may  be 
exercised  by  that  government.     Ibid. 

34.  The  objection  to  a  law,  on  the  ground  of 
its  impairing  the  obligation  of  a  contract,  can 
never  depend  on  the  extent  of  the  change  which 
the  law  may  make  in  it ;  any  deviation  from  its 
lermS;  by  postponing  or  accelerating  the  period 
of  performance  which  it  prescribes,  imposing 
conditions  not  expressed  in  the  contract,  or  dis- 
pensing with  the  performance  of  those  which 

,are,  however  minute  or  apparently  immaterial 
in  their  effect  upon  the  contract  of  the  parties, 
impairs  its  obligation.     Ibid. 

35.  The  framers  of  the  constitution  must  be 
understood  to  have  employed  words  in  their  na- 
tural  sense,  and  to  have  intended   what   they 


laws,  or  in  the  courts  of  that  state.     Ibid. 

39.  A  law  may  be  unconstitutional,  and  of 
course  void,  in  relation  to  particular  cases ;  arnl 
yet  valid  to  all  intents  and  purposes  in  its  appli- 
cation to  other  cases  within  the  scope  of  its  pro- 
visions, but  varying  from  the  former  in  particular 
circumstances.  Thus  a  law  prospective  in  its 
operation,  under  which  a  contract  afterwards 
made  may  be  avoided  in  a  way  different  from 
that  provided  by  the  parties,  would  be  clearly 
constitutional:  because  the  stipulations  of  the 
parties,  which  are  inconsistent  with  such  a  law. 
never  had  a  legal  existence,  and  of  course  could 
not  be  impaired  by  the  law.  But  if  the  law  act 
retrospectively  as  to  other  contracts,  so  as  to  im- 
pair their  obligation,  the  law  is  invalid;  ('  n 
milder  terms,  affords  no  rule  of  decision  in  li  .-e 
latter  cases.     Ibid. 

40.  There  is  nothing  in  the  constitution  of  the 
United  States  which  forbids  congress  to  pass 
laws  violating  the  obligation  of  contracts :  though 
such  power  is  denied  to  the  several  states. 
Evans  v.  Eaton,  Peters"  C.  C.  R.  322. 

41.  The  provisions  of  the  fifth  amendment  to 
the  constitution  of  the  United  States,  declaring 
that  private  property  shall  not  be  taken  for  public 
use  without  just  compensation,  is  intended,  solely, 
as  a  limitation  on  the  exercise  of  power  by  the 
government  of  the  United  States,  and  is  not  ap- 
plicable to  the  legislation  of  the  states.  Barron 
v.  The  Maijor  and  City  Council  of  Baltimore,  7 
Peters,  243. 

42.  The  powers  granted  to  congress  are  not 
exclusive  of  similar  powers  existing  in  the  states, 
unless  where  the  constitution  has  expressly  in 
terms  given  an  exclusive  power  to  congress,  or 


hav/  said  :  and  in  construing  the  extent  of  the  j  the  exercise  of  a  like  power  is  prohibited  to  the 
powers  which  it  creates,  there  is  no  other  rule  i  states,  or  there  is  a  direct  repugnancy  or  incom- 
than  to  consider  the  language  of  the  instrument  j  patibility  in  the  exercise  of  it  by  the  slates.  The 
which  confers  them,  in  connection  with  the  pur-  i  example  of  the  first  class  is  to  be  found  in  the 


poses  for  which  Ihey  were  conferred.     Gibbons 
V.  Ogden,  9  Wheat.  1  ;  5  Cond.  Rep.  .'J62. 

36.  The  power  of  congress  to  establish  uniform 
laws  on  the  subject  of  bankruptcy  throughout 
the  United  Slates,  does  not  exclude  the  right  of 
the  states  to  legislate  on  the  same  subject;  ex- 
cept when  the  power  is  actually  exercised  by 


exclusive  legislation  delegated  to  congress  over 
places  purchased  by  the  consent  of  the  legisla- 
ture of  the  state  in  which  the  same  shall  be.  for 
forts,  arsenal-s,  dock-yards.  &c. ;  of  the  second 
class,  the  prohibition  of  a  state  to  coin  money, 
emit  bills  of  credit;  and  of  the  thiid  class,  to 
establish  an  uniform  rule  of  naturalization  ;  and 


congress,  and  the  state  laws  conllict  with  those    the  delegation  of  admiralty  and  maritime  juris- 
of  congress.     Ibid.  I  diction.     In  all  other  cases,  the   slates   reUun 
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concurrent  anthorit)^  with  congress.  But  in  cases 
of  concurrent  authority,  vvhe'i-e  the  laws  of  the 
states  and  of  the  Union  are  in  direct  and  mani- 
fest collision  on  the  same  subject,  those  of  the 
Union,  being  the  supreme  law  of  the  land,  are 
of  paramount  authority;  and  the  state  laws,  so 
far,  and  so  far  only,  as  such  incompatibility  exists, 
must  necessarily  yield.  Houston  v.  Moore,  5 
Wheat.  1 ;  4  Cond."Rep.  589. 

43.  The  invalidity  of  a  state  law,  as  impairing 
the  obligation  of  contracts,  does  not  depend  upon 
the  extent  of  the  change  which  the  law  effects 
in  the  contract.  Green  v.  Biddle,  8  Wheat.  1  ; 
5  Cond.  Rep.  369. 

44.  If  the  legislature  of  a  state  attempt  to 
make  the  notes  of  any  bank  a  tender,  the  act 
will  be  unconstitutional;  but  such  attempt  will 
not,  in  any  degree,  affect  the  constitutionality  of 
the  bank.  Briscoe  v.  The  Bank  of  the  Common- 
wealth of  Kentucky,  11  Peters,  257. 

45.  The  supreme  court  has  authority  to  de- 
clare a  state  law  unconstitutional,  upon  the 
ground  of  its  impairing  the  obligation  of  a  com- 
pact between  difTerent  states  oflhe  Union.  The 
prohibition  of  the  constitution  embraces  all  con- 
tracts, executed  or  executory,  between  private 
individuals,  or  a  state  and  individuals,  or  cor- 
porations, or  between  the  states  themselves. 
Ibid.- 

46.  In  the  case  of  Fletcher  v.  Peck,  6  Cranch, 
87,  it  was  stated  by  the  chief  justice,  that  it 
might  well  be  doubted  whether  the  nature  of 
society  and  of  government  do  not  prescribe  some 
limits  to  the  legislative  power;  and  he  asks, 
"  If  any  be  prescribed,  where  are  they  to  be 
found,  if  the  property  of  an  individual  fairly  and 
honestly  acquired,  rnay  be  seized  without  com- 
pensation ?"  It  is  no  where  intimated  in  that 
opinion,  that  a  state  statute  which  divests  a 
vested  right,  is  repugnant  to  the  constitution  of 
the  United  States.  "Sattcrlee  v.  Matthewson,  2 
Peters,  380. 

47.  That  government  can  scarcely  be  deemed 
to  be  free,  where  the  rights  of  property  are  left 
solely  dependent  on  the  will  of  the  legislative 
bod}-,  without  any  restraint.  The  fundamental 
maxims  of  a  free  government  seem  to  require, 
that  the  rights  of  personal  liberty  and  private 
property  should  be  held  sacred.  At  least,  no 
court  of  justice  in  this  country  would  be  justified 
in  assuming,  that  the  power  to  violate  or  disre- 
gard them,  a  power  so  repugnant  to  the  common 
principles  of  justice  and  civil  liberty,  lurked 
under  any  general  grant  of  legislative  authority, 
or  ought  to  be  implied  from  any  general  expres- 
sions of  the  will  of  the  people.  The  people 
ought  not  to  be  presumed  to  part  with  rights  so 
vital  to  their  security  and  well  being,  without 
very  strong  and  direct  expressions  of  such  an 
intention.     Wilkinson  v.Leland,  2  Peters,  657. 

48.  It  has  been  settled,  that  a  contract  entered 
into  between  a  state  and  an  individual  is  as  fully 
-)rotected  by  the  prohibitions  contained  in  the 
.enth  section,  first  article  of  the  constitution,  as 
a  contract  between  two  individuals;  and  it  is  not 
denied  that  a  charter  incorporating  a  bank  is  a 
contract.  Providence  Bank  v.  BiUnnrg  kPittman, 
4  Peters,  514.  ~^ 


49.  The  power  of  ta.xing  monied  corporations, 
by  states,  has  been  frequently  exercised,  and 
has  never  before,  so  far  as  is  known,  been  re- 
sisted. Its  novelty,  however,  furnishes  no  con 
elusive  argument  against  it.     Ibid. 

50.  That  the  taxing  power  is  of  vital  import- 
ance, that  it  is  essential  to  the  existence  of  go- 
vernment, are  truths  which  it  cannot  be  neces- 
sary to  re-affirm.  They  are  acknowledged  and 
asserted  by  all.  It  would  seem  that  the  relin- 
quishment of  such  a  power  is  never  to  be  as- 
sumed. The  court  will  not  say  that  a  state  may 
not  relinquish  it ;  that  a  consideration  sufficiently 
valuable  to  induce  a  partial  release  of  it  may 
not  exi.«t;  but  as  the  whole  community  is  inte- 
rested in  retaining  it  undiminished,  that  com- 
munity has  a  right  to  insist  that  its  abandonment 
ought  not  to  be  presumed,  in  a  case  in  which 
the  deliberate  purpose  of  the  state  to  abandon  it 
does  not  appear.     Ibid. 

51.  The  power  of  legislation,  and  conse- 
quently of  taxation,  operates  on  all  the  persons 
and  property  belonging  to  the  body  politic.  This 
is  an  original  principle,  which  has  its  foundation 
in  society  itself.  It  is  granted  by  all,  for  the 
benefit  of  all.  It  resides  in  government  as  a 
part  of  itself;  and  need  not  be  reserved,  where 
property  of  any  description,  or  the  right  to  use 
it  in  any  manner,  is  granted  to  individuals  or 
corporate  bodies.     Ibid. 

52.  However  absolute  the  right  of  an  indi- 
vidual may  be,  it  is  still  in  the  nature  of  that 
right  that  it  must  bear  a  portion  of  the  public 
burdens,  and  that  portion  must  be  determined  by 
the  legislature.  This  vital  power  may  be  abused  ; 
but  the  constitution  of  the  United  States  was  not 
intended  to  furnish  the  correction  of  every  abuse 
of  power  which  may  be  committed  to  the  state 
governments.  The  intrin.sic  wisdom  and  justice 
of  the  representative  body,  and  its  relations  to- 
wards its  constituents,  furnish  the  only  security. 
where  there  is  no  express  contract,  against  unjust 
and  excessive  taxation,  as  well  asagainst  unwise 
legislation  generally.     Ibid. 

53.  The  "power  of  the  legl-slature  of  Rhode 
Island,  in  relation  to  confirmation  of  sales  of  real 
estate,  is  greater  than  the  strict  jmllcial  power. 
They  maV  sanction  past  transactions,  when 
vested  rights  are  not  disturbed,  while  a  court 
can  only  authorize  a  title  to  be  made  in  future. 
Leland  v.  Wilkinson,  10  Peters.  294. 

54.  The  power  of  controlling  navigation,  is 
incidental  to  the  power  to  regulate  commerce, 
which  the  constitution  confers  upon  congress; 
and  consequently  the  power  of  congress  over  a 
vessel  is  co-extensive  with  that  over  the  cargo. 
The  Brig  Wilson,  1  Brockenb.  C.  C.  R.  423. 

55.  A.  uniform  course  of  action,  involving  the 
right  to  the  exercise  of  an  Important  power  by 
the  state  government,  for  half  a  century;  and 
this,  almost  without  question,  is  no  unsatisfac- 
tory evidence  that  the  power  is  rightfully  exer- 
cised. Briscoe  et  al.  v.  The  Bai^k  of  the  Coni- 
monu'calth  of  Kentucky,  11  Peter.s.  257. 

56.  It  is  the  duty  of  congress  to  vest  the  judi- 
cial power  of  the  United  States;  it  is  a  duty  to 
vest  the  whole  power.  The  language,  if  impe- 
rative as  to  one  part,  is  imperative  as  to  all. 
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part  of  the  criminal  jurisdiction  of  the  United  j 
States  can,  consistently  with  the  constitution,  be 
delegated  to  state  tribunals.     Martin  v.  Hunter. 
1  Wheat.  304:  3  Cond.  Rep.  575. 

57.  The  judicial  power  is  delegated  by  the 
constitution  in  the  most  general  terms,  and  may, 
therefore,  be  exercised  by  congress  under  every 
variety  of  form  of  appellate  or  original  jurisdic- 
tion.    Ihid. 

58.  Congress  cannot  vest  any  portion  of  the 
judicial  power  of  the  United  States,  except  in 
courts  ordamed  and  established  by  itself.  Martin 
V.  Hunter  s  Lessee,  1  Wheat.  304  ;  3  Cond.  Rep. 
575. 

59.  The  constitution  of  New  Jersey  confers 
general  powers  of  legislation.  The  legislature 
has  power  to  regulate  fisheries  on  the  Delaware, 
by  prohibiting  the  exercise  of  a  common  law 
right.  The  only  restraint  upon  the  power  is, 
that  they  cannot,  by  any  law,  impair  the  obliga- 
tion of  a  contract.  Bennett  v.  Boggs,  1  Bald- 
win's C,  C.  R.  74. 

60.  If  a  right  is  not  founded  in  a  contract,  or 
secured  by  the  constitution  of  the  United  States, 
it  may  be  taken  away  by  a  state  law  ;  however 
long  it  may  have  been  exercised.     Ibid. 

61.  The  circuit  court  of  the  United  States  can 
inquire  only  into  the  constitutional  power  of  the 
legislature  of  a  state ;  not  on  the  policy,  justice, 
or  wisdom  of  their  acts.     Ibid. 

62.  The  right  to  take  private  property  for 
public  use,  is  an  incident  to  all  governments; 
but  the  obligation  to  make  compensation  is  con- 
comitant. Bonaparte  v.  The  Camden  and  Amboy 
liaUroad  Company,  1  Baldwin's  C.  C.  R.  219. 

63.  The  constitution  protects  property  against 
arbitrary  seizure  or  divestiture  ;  not  against  seiz- 
ure or  divestiture  by  legal  process,  and  on  com- 
pensation made.     Ibid. 

64.  The  legislature  may  prescribe  the  process 
of  taking  property  for  the  public  use  ;  also  the 
mode  of  ascertaining  compensation  without  trial 
by  jury.     Ibid. 

65.  A  law  cannot  authorize  the  taking  private 
property  for  any  other  than  public  use.     Ibid. 

66.  Under  the  clause  of  the  constitution  giv- 
ing the  power  to  congress  "to  regulate  com- 
merce with  foreign  nations,  and  among  the  se- 
veral states,"  congress  possesses  the  power  to 
punish  offences  of  the  sort  enumerated  in  the 
niTith  section  of  the  act  of  1825.  The  power  to 
regulate  commerce,  includes  the  power  to  reg-u- 
late  navi:.'ation,  as  connected  with  the  commerce 
with  foreign  nations,  antl  among  the  states.  Ii 
does  not  stop  at  the  mere  boundary  line  of  a 
state;  <nor  is  it  confined  to  acts  done  on  the 
waters,  or  in  the  necessary  course  of  the  navi- 
gation thereof.  It  extends  to  such  acts  done  on 
land,  which  interfere. with,  obstruct,  or  prevent 
the  due  exercise  of  the  power  to  regulate  com- 
merce and  navigation  wiih  foreign  nations,  or 
among  the  states.  Any  offence  wliich  thus  in- 
terferes with,  obstructs,  or  prevents  such  com- 
merce and  navigation,  though  done  on  land,  may 
be  punished  by  congress,  under  its  general  au- 
thority to  make  ail  laws  necessary  and  proper 
to  execute  their  delej^ated  conslilutional  jwwers. 
The  United  States  v.  Coombs,  12  Peters,  72. 


67.  Although  the  constitution  does  not,  in 
terms,  extend  the  judicial  power  to  all  contro- 
versies between  two  or  more  slates,  yet  it,  in 
terms,  excludes  none,  whatever  may  be  their 
nature  or  subject.  The  State  of  Rhode  Island  v. 
The  Commonwealth  of  Massachusetts,  12  Peters, 
657. 

68.  The  supreme  court,  in  construing  the  con- 
stitution as  to  the  grants  of  powers  to  the  United 
Slates,  and  the  restrictions  upon  the  states,  has 
ever  held,  that  an  exception  of  any  particular 
case  presupposes  that  those  which  are  not  ex- 
cepted are  embraced  within  the  grant  or  prohi- 
bition; and  have  laid  it  down  as  a  general  rule, 
that  where  no  exception  is  made  in  terms,  none 
will  be  made  by  mere  implication  or  construc- 
tion.    Ibid. 

69.  In  the  construction  of  the  constitution,  the 
court  must  look  to  the  history  of  the  times,  and 
examine  the  state  of  things  existing  when  it  was 
framed  and  adopted,  to  ascertain  the  old  law,  the 
mischief,  and  the  remedy.     Ibid. 

70.  The  supreme  court  cannot  presume  that 
any  state  which  holds  prerogative  rights  for  the 
good  of  citizens,  and,  by  the  constitution,  has 
agreed  that  those  of  any  other  state  shall  enjoy 
rights,  privileges,  and  immunities  in  each,  as  its 
own  do,  would  either  do  wrong  or  deny  right  to 
a  sister  state  or  its  citizens,  or  refuse  to  submit 
to  those  decrees  of  the  supreme  court  rendered 
pursuant  to  its  own  delegated  authority,  when, 
in  a  monarchy,  its  fundamental  law  declares  that 
such  decree  executes  itself.     Ibid. 

71.  In  the  case  of  Olmstead,  the  supreme 
court  expressed  its  opinion,  that  if  state  legisla- 
tures may  annul  the  judgments  of  the  courts  of 
the  United  States,  and  the  rights  thereby  ac- 
quired, the  constitution  becomes  a  solemn  mock- 
ery, and  the  nation  is  deprived  of  the  means  of 
enforcing  its  laws  by  its  own  tribunal.  So  fatal 
a  result  must  be  deprecated  by  all ;  and  the 
people  of  every  state  must  feel  a  deep  interest 
in  resisting  principles  so  destructive  of  the  Union, 
and  in  averting  consequences  so  fatal  to  them- 
selves.    Ibid. 

72.  An  action  was  instituted  in  the  circuit 
court  of  Louisiana,  on  a  promissory  note  given 
in  the  state  of  Mississippi,  for  the  purchase  of 
slaves  in  that  state.  The  slaves  had  been  im- 
ported in  1835-36,  as  merchandise,  or  for  sale, 
into  Mississippi,  by  a  non-resident  of  that  state. 
The  constitution  of  Mississippi,  adopted  on  the 
26th  October,  1832,  declared  that  the  introduc- 
tion of  slaves  into  that  state  as  merchandise,  or 
for  sale,  shall  be  prohibited  from  and  after  the 
fust  day  of  j\Iay,  1833.  The  parties  to  the  note 
coutendeil.  in  the  circuit  court,  that  the  contract 
was  void,  assertinjj  that  it  was  made  in  violation 
of  the  provision  of  the  constitution  of  jNlissis.'-ijipi, 
which,  it  was  insisted,  was  operative  after  J\lay 
1,  1833,  without  legislative  enactment  to  carry 
it  into  efi'ect.  Held,  that  the  prohibition  of  the 
constitution  did  not  invalidate  the  contract,  but 
that  an  act  of  the  legislature  of  the  state  was 
required  to  carry  it  into  effect;  and  no  law  on 
the  subject  of  the  prohibition  in  the  constitution 
was  passed  until  1837.  Groves  ct  al.  v.  Slaughter 
15  Peters,  449. 
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73.  The  construction  of  the  j)rovision  in  the 
constitution  of  Mississippi,  relative  to  the  intro- 
duction of  slaves  for  sale  into  that  state,  has  not 
been  so  fixed  and  settled  by  the  courts  of  Mis- 
sissippi, as  to  preclude  the  supreme  court  of  the 
United  States  from  regarding  it  as  an  open  ques- 
tion.    Ibid. 

74.  The  language  of  the  constitution  obviously 
points  to  something  more  to  be  done,  and  looks 
to  some  future  time,  not  only  for  its  fulfilment, 
but  for  the  means  by  which  it  was  to  be  accom- 
plished. But  the  mere  grammatical  construction 
ought  not  to  control  the  interpretation,  unless  it 
is  warranted  by  the  general  scope  and  object  of 
the  provision.     Ibid. 

75.  Under  the  constitution  of  Mississippi  of 
1817,  it  is  declared  that  the  legislature  shall 
have  power  to  prevent  slaves  being  brought  into 
the  state  as  merchandise.  The  time  and  manner 
in  which  this  was  to  be  done,  was  left  to  the 
discretion  of  the  legislature  ;  and,  by  the  consti- 
tution of  1832.  it  is  no  longer  a  matter  of  discre- 
tion when  this  prohibition  is  to  take  effect;  but 
the  first  day  of  May,  1833.  is  fixed  on  as  the  time, 
before  which  the  provision  shall  not  operate. 
But  there  is  nothing  in  this  provi.«ion  which  looks 
like  withdrawing  the  whole  subject  from  the 
action  of  the  legislature.  On  the  contrary,  there 
is  every  reason  to  believe,  from  the  mere  naked 
prohibition,  that  it  looked  to  legislative  enactment 
to  carry  it  into  full  operation ;  and,  indeed,  this 
is  indispensable.  There  are  no  penalties  or 
sanctions  provided  in  the  constitution,  for  its  due 
and  eflTectual  operation.  The  constitution  of 
1832  looks  to  a  change  of  policy  on  the  subject, 
and  fixes  the  time  when  the  entire  prohibition 
shall  take  eff"ect ;  and  it  is  a  fair  and  reasonable 
conclusion,  that  it  was  the  only  material  change 
from  the  constitution  of  1817.     Ibid. 

76.  Admitting  that  the  constitution  is  manda- 
tory upon  the  legislature,  and  that  they  have 
neglected  their  duty  in  not  carrying  it  into  exe- 
cution, it  can  have  no  effect  upon  the  construc- 
tion of  this  article.  Legislative  provision  is  ne- 
cessary to  carry  into  eifect  the  object  of  the  pro- 
hibition. It  requires  the  sanction  of  penalties  to 
accomplish  this  object.     Ibid. 

77.  What  would  become  of  the  slaves  thus 


the  article,  ''shall  be  prohibited,"  is  also  ad- 
dressed to  the  legislature,  and  is  a  command  to 
do  certain  acts.  The  legislative  enactments  on 
this  subject  strongly  fortify  the  conclusion,  that 
this  provision  in  the  constitution  was  not  under- 
stood but  as  directory  to  the  legislature.     Ibid. 

79.  The  enactment  of  a  law  in  1837,  to  carry 
the  provision  of  the  constitution  into  efl^ect  by 
imposing  penalties,  from  and  after  the  passing 
of  the  law,  shows  the  sense  of  the  legislature  on 
the  subject,  and  that,  in  the  opinion  of  the  legis- 
lature, such  a  law  was  necessary.  The  laying 
of  a  ta.x  on  slaves  brought  into  the  state  for  sale 
after  May  1st,  1833,  also  shows  that  the  provi- 
sion in  the  constitution  was  not  considered  in 
operation  without  some  legislative  provisions  to 
carry  it  into  efl'ect.     Ibid. 

80.  To  declare  all  contracts  made  for  the  pur- 
chase of  slaves,  introduced  as  merchandise  or 
for  sale,  from  the  1st  of  JVIay,  1833.  until  the 
passage  of  the  law  of  1837,  illegal  and  void, 
when  there  was  such  an  unsettled  state  of  opi- 
nion and  course  of  policy  pursued  by  the  legis- 
lature, would  be  a  severe  and  rigid  construction 
of  the  constitution,  and  one  that  ought  not  to  be 
adopted,  unless  called  for  by  the  plainest  and 
most  unequivocal  language.     Ibid. 

81.  The  court  do  not  mean  to  say,  that  if  there 
appeared  to  have  been  a  fixed  and  settled  course 
of  policy  in  the  state  of  Mississippi,  against  al- 
lowing the  introduction  of  slaves  as  merchandise, 
or  for  sale,  after  the  first  day  of  May,  1833,  that 
a  contract  made  in  violation  of  such  policy  would 
not'  be  void.  But  the  court  cannot  think  that 
this  principle  applies  to  this  case;  as,  when  the 
sale  of  the  slaves  in  question  was  made,  there 
was,  certainly,  no  fixed  and  settled  course  of 
policy  which  could  make  void  or  illegal  such 
contracts.     Ibid. 

82.  The  legislature  of  Ilhnois,  on  the  27th  of 
Februar)^,  1841,  passed  an  act  which  directed 
the  appraisement  of  real  estate  taken  in  execu- 
tion, and  if  the  property  should  not  bring,  at  the 
offer  for  sale,  two-thirds  of  the  amount  of  the 
appraisement,  it  should  not  be  sold.  The  law 
also  provided  that  all  property  mortgaged  should 
be  sold  according  to  the  provisions  of  the  act, 
and  that  the  law  should  extend  to  all  judgments 


introduced,  if  the  construction  is  such  as  to  give  i  rendered  prior  to  May  1,  1841.     On  the  19th  of 


the  provision  immediate  operation]  Will  they 
become  free  immediately  on  introduction,  or  do 
they  become  forfeited  to  the  state  !  These  are 
questions  not  easily  answered ;  and  although 
these  difficulties  maybe  removed  by  subsequent 


June,  1841,  the  circuit  court  of  the  United  States 
for  the  district  of  Illinois  adopted  a  rule,  by 
which  property  taken  in  execution  under  process 
from  that  court,  should  be  appraised  according 
to  the  law  of  Illinois  of  February  27,  1841,  if  the 


legislation,  yet  they  are  proper  circumstances  to  !  case  came  within  the  law.     The  court,  by  rule 


be  taken  into  consideration,  when  inquiring  into 
the  intention  of  the  convention,  in  foiming  the 
constitution.  It  is  unreasonable  to  suppose,  that 
if  this  prohibition  was  intended  to  operate,  per 
Be,  wtthout  any  legislative  aid,  that  there  would 
not  have  been  some  guards  and  checks  thrown 
round  it,  to  insure  itsexecution.     Ibid. 

78.  The  proviso  in  this  article,  that  actual  set- 
tlers shall  not  be  prohibited  from  brlnsin?  in 
slaves  for  their  own  use,  until  the  year  1845, 
must,  necessarily,  be  considered  as  addressed  to 
the  legislature,  and  must  be  construed  as  a  re- 
striction on  their  power.     The  enacting  part  of 


adopted  the  section  of  the  act  which  regulates 
the  sale  of  property  mortgaged,  except  where 
special  directions  should  be  given  in  the  decree 
of  sale.  A  mortgagee  having  obtained  a  decree 
of  foreclosure  and  sale,  moved  for  an  execution, 
without  being  subject  to  the  rule  of  court,  or  to 
the  provisions  of  the  act  of  1841.  On  this  motion 
the  judges  of  the  circuit  court  were  divided  in 
opinion,  and  the  division  was  certified  to  the 
supreme  court.  The  court  held  .-—The  laws  of 
the  states  regulating  the  process  of  their  courts, 
and  prescribing  the  manner  in  which  it  shall  be 
executed,  do, not  bind  the.  courts  of  the  United 
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States,  whose  proceedings  must  be  governed  by  j  the  mortgage  was  made.   Any  such  modification 
the  acts  of  congress.     By  the  act  of  congress  of    of  a  contract  by  subsequent  legislation,  against 


1828,  oil  the  subject  of  process  used  in  the  courts 
of  the  United  States,  the  process  on  judgments 
and  the  proceedings  therein  shall  be  the  same 
as  were  then  used  in  the  courts  of  the  states 
respectively;  and  it  authorizes  the  courts  of  the 
United  States,  in  their  discretion,  by  rules  of 
court,  to  alter  the  final  process,  so  far  as  to  con- 
form the  same  to  any  changes  which  might  be 
adopted  by  the  legislatures  of  the  states  respect- 
ively. Any  acts  of  the  legislature  relative  to 
final  process  passed  since  1828,  are  of  no  force 
in  the  courts  of  the  United  States,  unless  adopted 
by  rules  of  court,  according  to  the  provisions  of 
the  act  of  congress;  and  although  such  laws 
may  have  been  so  adopted,  they  are  inoperative 
and  of  no  force,  if  in  conflict  with  the  constitu- 
tion of  the  United  Slates.  Bronson  v.  Kinzie  ct 
al,  17  Peters,  28. 

83.  The  obligation  of  the  contract  of  mortgage 
depends  upon  the  laws  of  Illinois,  as  they  stood 
at  the  time  the  mortgage  deed  was  executed. 
Those  laws,  as  then  existing,  created  and  defined 
the  legal  and  equitable  obligations  of  the  mort- 
gage contract.     Ibid. 

84.  If  the  laws  of  the  state,  passed  after  the 
contract  of  mortgage,  had  done  nothing  more 
than  change  the  remedy  on  such  contracts,  they 
would  be  liable  to  no  constitutional  objection. 
A  state  may  regulate,  at  its  pleasure,  the  modes 
of  proceeding  in  its  courts,  in  relation  to  past 
contracts  as  well  as  future.  It  may  shorten  the 
period  of  time  within  which  claims  may  be 
barred  by  the  statutes  of  limitations.  It  may 
direct  that  necessary  implements  of  agriculture, 
or  the  tools  of  the  mechanic,  or  articles  of  neces- 
sity in  househol<l  furniture,  shall  not,  like  wear- 
ing apparel,  be  liable  to  execution  on  judgments. 
Regulations  of  this  description  have  always  been 
considered,  in  every  civilized  community,  as 
properly  belonging  to  the  remedy  to  be  exercised 
or  not,  by  every  sovereign,  according  to  its  own 
views  of  policy  and  humanit}-.     Ibid. 

85.  Whatever  belongs  to  the  remedy  may  be 
altered  according  to  the  will  of  the  state,  pro- 
vided the  alteration  does  not  impair  ihe  obliga- 
tion of  the  contract.  But  if  that  eflect  is  pro- 
duced, it  is  immaterial  whether  it  is  done  by 
acting  on  the  remedy,  or  directly  on  the  contract 
itself.  In  either  case  it  is  prohibited  by  the  con- 
stitution.    Ihid. 

86.  There  is  no  substantial  difTerence  between 
a  retrospective  law,  declaring  a  particular  class 
of  contracts  to  be  abrogated  and  void,  and  one- 
which  t(ff)k  away  all  remedy  to  enforce  them,  or 
encumbered  it  with  conditions  which  rendered 
it  useless  or  impracticable  to  pursue  it.     Ibid. 

87.  The  law  of  Illinois,  of  February  19,  1841, 
acts  not  only  on  the  remedy,  but  directly  on  the 
contract  itself,  and  engrafts  upon  it  new  condi- 
tions, injurious  and  unjust  to  the  mortgagee. 
The  law  gives  to  the  mortgagor  and  to  the  judg- 
ment creditor  an  equitable  estate  in  the  premises 
which  neither  of  them  would  have  been  entitled 
to  under  the  original  contract ;  and  these  new 
interests  are  directly  and  materially  in  confiict 


the  consent  of  one  of  the  parties,  unquestionably 
impairs  its  obligations,  and  is  prohibited  by  the 
constitution.     Ibid. 

88.  The  act  of  February  27th,  1841,  deprives 
the  party  of  a  pre-existing  right  to  foreclose  the 
mortgage  by  a  sale  of  the  premises,  and  imposes 
upon  him  conditions  which  would  frequently 
render  any  sale  impossible.  Where,  by  the  law 
existing  at  the  lime  of  the  execution  of  the  mort- 
gage, certain -rights  to  enforce  the  collection  of 
the  debt  due  by  it  were  given,  the  existence  of 
a  covenant  in  it,  as  to  the  manner  of  enforcing 
the  mortgage  by  entry  on  the  premises  and  their 
sale  by  the  mortgagee,  creates  no  material  dif- 
ference in  the  right  of  the  mortgagee.  As  the 
law  of  Illinois  invaded  the  right  secured  by  the 
covenant,  there  can  be  no  sound  reason  for  a 
diflerenl  conclusion,  where  similar  rights  are  in- 
corporated by  the  law  into  the  contract,  and  form 
part  of  it  at  the  time  it  is  made.     Ibid. 

89.  The  constitution  of  Michigan  does  not  re- 
strict the  legislature  from  creating  more  than  one 
corporation  in  the  same  act.  Falconer  v.  Camp- 
bell, 2  M'Lean,  195. 

90.  Every  act  of  incorporation  requires  the 
sanction  of  two-thirds  of  each  house.     Ibid. 

91.  The  act.  having  the  usual  solennnities, 
must  be  received  as  law.     Ibid. 

92.  The  number  of  bank  corporations  is  a 
question  of  policy,  and  not  of  principle.     Ibid. 

93.  The  act  of  15th  March,  1837,  is  constitu- 
tional.    Ibid. 

94.  The  effect  of  a  state  judgment  in  every 
other  state,  is  a  question  under  the  constitution 
and  act  of  congress;  consequently,  the  decision 
of  the  supreme  court  is  paramount.  IVesterwelt 
V.  Leivis,  2  M'Lean,  511. 

2.  Constitutionality  of  Laws  passed  by  Congress. 

95.  The  act  of  congress  of  the  5th  of  June, 
1724,  laying  "a  tax  on  carriages  for  the  convey- 
ance of  persons,  kept  for  the  use  of  the  owner,"' 
is  a  constitutional  law,  and  is  within  the  authority 
granted  to  congress  by  the  eighth  section  of  the 
first  article  of  the  constitution.  Hylton,  Plaintiff 
in  Error  v.  The  United  Slates,  3  Dall.  171:1  Cond. 
Rep.  S3. 

96.  The  justices  of  the  supreme  court  having 
by  practice  and  acquiescence  under  it  for  a  period 
of  several  years,  commencing  with  the  organiza- 
tion of  the  judicial  system,  sat  as  circuit  judges, 
this  practical  exposition  of  constitution  is  too 
strong  to  be  shaken  or  controlled.  Stuart  v.  Laird, 
1  Cranch,  299;   1  Cond.  Rep.  316. 

97.  An  act  of  congress  giving  to  the  United 
Slates  a  preference  over  all  other  creditors,  in  all 
cases,  is  constitutional  and  valid.  United  States 
V.  Fisher  el  al,  2  Cranch,  358  ;   1  Cond.  Rep.  421. 

98.  The  Iwenty-iifth  section  of  the  judiciary 
act  of  September  24th,  1789,  ch.  20,  is  supported 
by  the  letter  and  spirit  of  the  constitution.   Ibid. 

99.  Congress  has  power  to  incorporate  a  bank, 
M-Cidlochv.  Maryland,  4  Wheat.  316;  4  Cond. 
Rep.  469. 

100.  The  act  of  April  10th,  1816,  ch.  44,  (3 


with  those  which  the  mortgagee  acquired  when    Story,  1547,)  to  ■■incorporate  the  subscribers  to 
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the  bank  of  the  United  States,"  is  a  law  made 
in  pursuance  of  the  constitution.     Ibid. 

101.  The  bank  of  the  United  States  has,  con- 
stitutionally, a  right  to  establish  its  branches  or 
offices  of  discount  and  deposit  within  any  stale. 
Ibid. 

102.  The  stale,  within  which  a  branch  of  the 
bank  of  th<!  United  States  may  be  established, 
cannot,  without  violating  the  constitution,  tax 
that  branch.     Ibid. 

103.  Congress  has  authority  to  impose  a  direct 
tax  on  the  District  of  Columbia,  in  proportion  to 
the  census  directed  to  be  taken  by  the  constitu- 
tion. Loughborough  v.  Blake,  5  Wheat.  317;  4 
Cond.  Rep.  660. 

104.  The  clause  in  the  act  of  incorporation  of 
the  bank  of  the  United  States,  which  aulhoiizes 
the  bank  to  sue  in  the  federal  courts,  is  warranted 
by  the  third  article  of  the  constitution  of  the 
United  States,  which  declares  "  that  the  judicial 
power  shall  extend  to  all  cases  in  law  and  equity 
arising  under  the  constitution,  the  laws  of  the 
United  Slates,  or  treaties  made,  or  which  shall  be 
made,  under  their  authority.  Osborn  ct  al.  v. 
Bank  of  the  United  States,  9  Wheat.  738 ;  5  Cond. 
Rep.  741. 

105.  The  clause  in  the  patent  law,  authorizing 
suits  in  the  circuit  court,  stands  on  the  principle 
that  they  are  cases  arising  under  a  law  of  the 
United  States.     Ibid. 

106.  The  act  of  February  28th,  1795,  ch.  277, 
to  provide  for  calling  out  the  militia,  to  execute 
the  laws  of  the  Union,  to  suppress  insurrections 
and  repel  invasions,  is  within  the  constitutional 
authority  of  congress.  Martin  v.  3Iott,  12  Wheat. 
19;  6  Cond.  Rep.  410. 

107.  An  act  of  congress  laying  an  embargo 
for  an  indefinite  length  of  time,  is  constitutional 
and  valid.  Uinted  States  v.  The  JVilliain,  2  Hall's 
Am.  Law  Journ.  255. 

108.  The  act  of  the  3d  of  March.  1819,  ch.  76, 
sec.  5,  referring  to  the  law  of  nations  for  a  defini- 
tion of  the  crime  of  piracy,  is  a  constitutional 
*>xercise  of  the  power  of  congress  to  define  and 
punish  that  crime.  United  States  v.  Sinith,  5 
Wheat.  153;  4  Cond.  Rep.  619. 

109.  The  power  of  congress  to  lay  and  collect 
taxes,  duties,  &c.,  extends  to  the  District  of  Co- 
lumbia, and  to  the  territories  of  the  United  States, 
as  well  as  to  the  states,  But  congress  are  not 
bound  to  extend  a  direct  tax  to  the  district  and 
territories.  Loughborough  v.  Blake,  5  Wheat.  317 ; 
4  Cond.  Rep.  660. 

110.  The  constitutional  provision,  that  direct 
taxes  shall  be  apportioned  among  the  several 
states,  according  to  their  respective  numbers,  to 
be  ascertained  by  a  census,  was  not  intended  to 
restrict  the  power  of  imposing  direct  taxes  to 
states  only.     Ibid. 

111.  The-  power  of  congress  to  exercise  exclu- 
sive jurisdiction,  in  all  cases  whatsoever,  within 
the  District  of  Columbia,  includes  the  power  of 
taxing  it.     Ibid. 

3.  Constitutionality  of  Laws  passed  hij  the  several 
States. 

112.  The  individual  states  have  a  constitu- 
tional rjght  to  pass  naturalization  laws,  provided 


they  do  not  contravene  the  rule  established  by 
the  authority  of  the  Union.  Collet  v.  Collet,  2 
Dall.  294. 

113.  A  resolution  or  law  of  the  state  of  Con- 
necticut, setting  aside  a  decree  of  a  court,  and 
granting  a  new  trial  to  be  had  before  the  same 
court,  is  not  void  under  the  constitution  as  an  ex 
post  facto  law.  Colder  and  Wife  v.  Bull  and  Wife, 
3  Dall.  386;  1  Cond.  Rep.  172. 

114.  The  legislature  of  Connecticut,  on  the 
second  Thursday  of  May,  1795,  passed  a  reso- 
lution Of  law,  which  set  aside  a  decree  of  the 
court  of  probate  for  Hartford  county,  made  21st 
of  March,  179.3,  disapproving  of  the  will  of  N. 
M.,  and  refusing  to  record  the  will.  The  act  of 
the  legislature  authorized  a  new  hearing  of  the 
case  before  the  court  of  probate,  and  an  appeal 
to  the  superior  court.  Afterwards  the  will  of  N. 
M.  was  confirmed  by  the  court  of  probate,  and 
by  the  superior  court  at  Hartford  ;  and  on  an 
appeal  to  the  supreme  court  of  errors  of  Connec- 
ticut, the  judgment  of  the  superior  court  was 
confirmed.  J\Iore  than  eighteen  months  had 
elapsed  from  the  first  decree  of  the  court  of  pro- 
bate, during  which  the  right  of  appeal  had  been 
lost ;  and  there  was  no  law  of  Connecticut,  before 
the  passing  of  the  special  act  of  the  legislature, 
by  which  a  new  hearing  of  the  case  could  have 
been  obtained.  Held,  that  the  act  of  Ma}-,  1795, 
was  not  an  ex  post  facto  law,  prohibited  by  the 
constitution  of  the  United  States.     Ibid. 

115.  The  several  state  legislatures  retain  all 
the  powers  of  legislation,  delegated  to  them  by 
the. state  constitutions,  which  are  not  expressly 
taken  away  by  the  constitution  of  the  United 
Slates.     Ibid. 

116.  An  act  of  a  state  legislature,  banishing 
the  person  and  confiscating  the  properly  of  cer- 
tain individuals  therein  named  as  traitors,  pas.sed 
before  the  establishment  of  the  federal  constitu- 
tion, is  not  void.  Cooper  v.  Telfair.  4  Dall.  14 ;  1 
Cond.  Rep.  211. 

117.  The  act  of  the  legislature  of  Virginia,  of 
1799,  entitled  "an  act  concerning  escheats  and 
forfeitures  from  British  subjects,"  and  under 
which  a  debtor  to  a  subject  of  Great  Britain  had, 
in  conformity  to  the  provisions  of  that  law,  dur- 
ing the  law,  paid  into  the  loan  office  of  the  state 
a  portion  of  the  debt  due  by  him,  did  not  operate 
to  protect  the  debtor  from  a  suit  for  such  debt 
a.'"fer  the  treaty  of  peace  in  1783.  The  statute 
of  Virginia,  if  it  was  valid,  and  the  legislature 
could  pass  such  a  law,  was  annulled  by  the 
fourth  article  of  the  treaty;  and  under  this  arti- 
cle, suits  for  the  recovery  of  debts  so  due  might 
be  maintained,  the  provisions  of  the  Virginia  law 
to  the  contrary  notwithstanding.  Ware,  Adni'r. 
of  Jones,  Plaintiff  in  Error  v.  Hylton  et  al.,  3 
Dall.  199;  1  Cond.  Rep.  99. 

118.  The  legislature  of  a  state  cannot  annul 
the  judgment,  or  determine  the  jurisdiction  of 
the  courts  of  the  United  States.  United  States  v. 
Peters,  5  Cranch.  115;  2  Cond.  Rep.  202. 

119.  An  act  of  the  legislature  of  New  Jersey, 
declaring  that  certain  lands  which  should  be 
purchased  for  the  Indians,  should  not  hereafter 
be  subject  to  any  tax,  constituted  a  contract 
which  could  not  be  rescinded  by  a  subsequent 
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act.  Such  repealing  act  being  void  under  the 
clause  of  the  constitution  of  the  United  States, 
which  prohibits  a  state  from  passing  any  law  im- 
pairing the  obligation  of  contracts.  Neiv  Jersey 
V.  Wifson,  7  Cranch,  164  ;  2  Cond.  Rep.  457.  ^ 

120.  Consistently  with  the  constitution  of  Vir- 
ginia, the  legislature  could  not  create  or  continue 
a  religious  establishment  which  should  have  ex- 
clusive rights  and  prerogatives,  or  compel  the 
citizens  to  worship  under  a  stipulated  form  or 
discipline,  or  to  pay  taxes  to  those  whose  creed 
they  could  not  conscientiously  believe.  But  the 
free  exercise  of  religion  is  not  restrained  by  aid- 
ing, with  equal  attention,  the  votaries  of  every 
sect  to  perform  their  own  religious  duties,  or  by 
establishing  funds  for  the  support  of  ministers, 
for  public  charities,  for  the  endowment  of 
churches,  or  for  the  sepulture  of  the  dead.  Nor 
did  either  public  or  constitutional  principles  re- 
quire the  abolition  of  all  religious  corporations. 
Terrett  v.  Taylor,  9  Cranch,  43;  3  Cond.  Rep. 
254. 


that  it  should  be  exercised  exclusively  by  con- 
gress, the  subject  is  as  completely  taken  from 
the  slate  legislatures  as  if  they  had  been  ex- 
pressly forbidtlen  to  act  upon  it.     Ibid. 

126.  To  release  the  future  acquisitions  of  a 
debtor  from  liability  to  a  contract  impairs  its  ob- 
ligation.    Ibid.  198. 

127.  Slattites  of  limitation  and  usury  laws, 
unless  retroactive  in  their  effect,  do  not  impair 
the  obligation  of  contracts,  within  the  meaning 
of  the  constitution.     Ibid. 

128.  The  .right  of  the  states  to  pass  bankrupt 
laws  is  not  extinguished  by  the  enactment  of  an 
uniform  bankrupt  law^  throughout  the  Union  by 
congress;  it  is  only  suspended.  The  repeal  of 
that  law  cannot  confer  that  power  upon  the 
states;  but  it  removes  a  disability  to  its  exer- 
cise, which  was  created  by  the  act  of  congress. 
Ibid. 

129.  The  act  of  the  legislature  of  the  state  of 
New  York,  of  April  3d,  1811,  which  not  only 
liberated  the  person  of  the  debtor,  but  discharged 


121.  In  respect  to  public  corporations  which    him   from  all  liability  for  any  debt  contracted 
existonly  for  public  purposes,  as  counties,  towns,  I  previous  to  his  discharge,  on   his  surrendering 

■       "     ■  '  '  his  property  in  the  manner  prescribed,  so  far  as 

it  attempted  to  discharge  the  contract,  is  a  law 
impairing  the  obligation  of  contracts,  within  the 
pro~perty  for  the  uses  of  those  for' whom,  and  at  j  meaning  of  the  constitution  of  the  United  States, 
whose  expense,  it  was  originally  purchased.  Ibid,    and  is  not  a  gooti  plea  in  bar  of  an  action  brought 

122.  But  the'legislature  cannot  repeal  statutes  |  upon  such  contract.     Ibid. 


cities,  &c.,  the  legislature  may,  under  proper 
limitations,  have  a  right  to  change,  modify,  en- 
larofe,  or  restrain  them  ;  securing,  however,  the 


creating  private  corporations  or  confirming  to 
them  property  already  acquired  under  the  faith 
of  previous  laws,  and  by  such  repeal  vest  the 
property  exclusively  in  the  state,  or  dispose  of 
the  same  to  such  purposes  as  they  may  please, 
without  the  consent  or  default  of  the  corpora- 
tions.    Ibid. 

123.  The  act  of  assembly  of  Pennsylvania,  of 
March  28lh,  1814,  providing  that  the  officers  and 
privates  of  the  militia  of  the  state,  neglecting  or 
refusing  to  serve  when  called  into  actual  service, 
in  pursuance  of  any  order  or  requisition  of  the 
president  of  the  United  States,  shall  be  liable  to 
the  penalties  defined  in  the  act  of  congress  of 
February  28th.  1795,  or  to  any  penalty  which 
may  have  been  prescribed  by  any  law  of  the 
United  States;  and  also  providing  for  the  trial 
of  such  delinquents  by  a  state  court  martial  ; 
and  that  a  list  of  the  delinquents,  fined  by  such 
court,  should  be  furnished  to  the  marshal  of  the 
United  States,  and  also  to  the  comptroller  of  the 
treasury  of  the  United  States,  in  order  that  the 
further  proceedings,  directed  to  he  had  thereon 
by  the  laws  of  the  United  Slates,  be  completed, 
is  not  repugnant  to  the  constitution  and  laws  of 
the  United  States.  Houston  v.  Moore,  5  Wheat.  1 . 

124.  Since  the  adoption  of  the  constitution  of 
the  United  States,  a  state  has  authority  to  pass  a 
bankrupt  law,  provided  such  law  does  not  im- 
pair the  obligation  of  contracts,  and  provided 
there  be  no  act  of  congress  iti  force  to  establish 
an  uniform  systemof  bankruptcy,conflietingwith 
such  law.  Stitrges  v.  Croicninshield,  4  Wheat. 
122;  4  Cond.  Rep.  409. 

125.  The  mere  grant  of  a  power  to  congress 
does  not  imply  a  prohibition  on  the  states  to 


30.  A  state  bankrupt,  or  insolvent  law,  which 
not  only  liberates  the  person  of  the  debtor,  but 
discharges  him  from  all  liability  for  the  debt,  so 
far  as  it  attempts  to  discharge  the  contract,  is 
repugnant  to  the  constitution  of  the  United  Slates: 
and  it  makes  no  difference  whether  the  law  was 
passed  before  or  after  the  debt  was  contracted. 
M'-Millan  v.  3I'NciU,  4  Wheat.  209;  4  Cond.  Rep. 
424. 

131.  The  act  of  assembly  of  INlaryland.  of 
1793,  incorporating  the  bank  of  Columbia,  and 
giving  to  the  corporation  a  summary  process  by 
execution  in  the  nature  of  an  attachment,  against 
its  debtors,  who  have,  by  an  express  consent  in 
writing,  made  the  bonds,  bills,  or  notes  by  them 
drawn  or  endorsed,  negotiable  at  the  bank,  is 
not  repugnant  to  the  constitution  of  the  United 
States,  or  of  Maryland.  But  the  last  provision 
in  the  act  of  incorporation,  which  gives  this 
summary  process  to  the  bank,  is  no  part  of  its 
corporate  franchises,  and  may  be  repealed  or 
altered  at  pleasure  by  the  legislative  will.  Bank 
of  Columbia  v.  0/ccly,  4  Wheat.  235;  4  Cond. 
Rep.  439. 

132.  The  state  within  which  the  bank  of  the 
United  Slates  has  a  branch  establishment,  can- 
not constitutionally  tax  that  branch.  M-Cidluch 
V.  Maryland,  4  Wheat.  316;  4  Cond.  Rep.  469. 

133.  The  state  governments  have  no  right  to 
taxany  of  the  constitutional  means  employed  by 
the  government  of  the  Union,  to  execute  its  con- 
stitutional powers.     Ibid. 

134.  The  states  have  no  power,  by  taxation  or 
otherwise,  to  retard,  impede,  burden,  or  in  any 
manner  to  control  the  operations  of  the  constita- 
tional  laws  enacted  by  congress,  to  carry  into 


exercise  the  same  power.    Whenever  the  terms    effect  the  powers  vested  in  the  national  govern- 
in  which  a  power  is  granted  to  congress,  require  ,  ment.     Ibid. 
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135.  This  principle  does  not  extend  to  a  tax 
paid  by  the  real  property  of  the  bank  of  the 
United  States,  in  comnaou  with  the  other  real 
property  in  a  particnlar  state ;  nor  to  a  tax  im- 
posed on  the  proprietary  interest  which  the  citi- 
zens of  that  state  may  hold  in  this  institution,  in 
common  with  other  property  of  the  same  de- 
scription throughout  the  state.     Ibid. 

136.  The  charter  granted  by  the  British  crown 
to  the  trustees  of  Dartmouth  college,  in  New 
Hampshire,  in  the  year  1769,  is  a  contract  with- 
in the  meaning  ot  that  clause  of  the  constitution 
of  the  United  States,  (art.  1,  sect.  10.)  which 
declares  that  no  state  shall  make  any  law  im- 
pairing the  obligation  of  contracts;  anfl  this 
charter  was  not  dissolved  by  the  revolution. 
Trustees  of  Dartmouth  Colle<re  v.  Woodward,  4 
Wheat.  518;  4  Cond.  Rep.  529. 

137.  An  act  of  the  legislature  of  New  Hamp- 
shire, altering  the  charter  in  a  material  respect, 
without  the  consent  of  the  corporation,  is  an  act 
impairing  the  obligation  of  a  contract,  and  is  un- 
constitutional and  void.     Ibid. 

138.  An  act  of  a  state  legislature,  which  dis- 
chai-fres  a  debtor  from  all  liability  for  debts  con- 
tracted previous  to  his  discharge,  on  his  surren- 


fire  or  steam,  for  the  periods  therein  specified, 
are  in  collision  with  a  constitutional  act  of  con- 
uress.  and  so  far  repugnant  to  the  constitution 
of  the  United  States,  and  void.  Gibbons  v.  OgJcn, 
9  Wheat.  1,  209,  210;  5  Cond.  Txep.  562. 

142.  But  where  a  state  proceeds  to  regulate 
commerce  with  foreign  nations,  or  among  the 
several  states,  it  is  exercising  the  very  power 
that  is  granted  to  congress.     Ibid. 

143.  The  power  of  laying  duties  on  imports 
or  exports,  is  considered,  in  the  constitution,  as 
a  branch  of  the  taxing  power,  and  not  of  the 
newer  to  regulate  commerce.     Ibid.  201. 

144.  The  inspection  laws,  quarantine  laws, 
health  laws  of  every  description,  laws  for  regu- 
lating the  internal  commerce  of  a  state,  and 
those  which  respect  turnpike  roads,  ferries,  &c., 
are  not,  in  the  exercise  of  a  power  to  regulate 
commerce,  within  the  language  of  the  constitu- 
tion.    Ibici.  203. 

145.  Although  congress  cannot  enable  a  slate, 
to  legislate,  it  may  adopt  the  provisions  of  a  state 
on  any  subject.     Ibid.  207. 

146.  A  state  bankrupt  or  insolvent  law,  which 
discharges  both  the  person  of  the  debtor  and  his 
future  acquisitions  of   property,  is  not  '-a  law 


derin-hispropertyforthebenelitofhiscreditors,  I  impairing  the  obligation  ot  contract,  so  tar  as 
is  a  law  impairing  the  obligation  of  a  contract,  j  respects  debts  contracted  subsequent  to  the  pas 
within   the   meaning  of  the  constitution  of  the  I  sage  of  such  law.     Ibid 


United  States;  and  Tt  is  immaterial  that  the  suit 
was  brought  in  a  state  court  of  a  state  of  which 
both  parties  were  citizens,  where  the  contract 
was  made,  and  the  discharj^e  obtained;  and 
where  they  continued  to  reside  until  the  suit 
was  brouaht.  Farmers^  and  Mechanics''  Bank  of 
Pennsylvania  \.  Smith,  6  Wheat.  131;  5  Cond. 
Rep.  35. 

139.  The  act  of  the  legislature  of  Vermont, 
of  October  30th,  1794,  declaring  that  the  rights 
to  land  in  that  state,  granted  under  the  authority 
of  the  British  government,  previous  to  the  revo 


147.  The  states  have  a  right  to  regulate  or 
abolish  imprisonment  for  debt,  as  a  part  of  the 
remedy  for  enforcing  the  performance  of  con- 
tracts. Mason  v.Haile,  12  Wheat.  370;  6  Cond. 
Rep.  535. 

148.  An  act  of  a  state  legislature,  requiung 
all  importers  of  foreign  goods  by  the  bale  or 
package,  &c.,  and  other  persons  selling  the  same 
by  wholesale,  bale,  or  package,  &c.;  to  take  out 
a  license,  for  which  they  shall  pay  fifty  dollars, 
and  in  case  of  neglect  or  refusal  to  take  out  such 
license,  subiecting   them  to  certain   forfeitures 


lution.  to  The  Society  for  the  Propagation  of  the    and  penalties,  is  i-epugnant  to  that  prov\=ion  ot 


Gospel  in  Foreign  Parts,  were  thereby  granted 
severally  to  the  several  towns  in  which  such 
lands  lay,  and  to  their  use  for  ever,  is  in  contra- 
vention of  the  treaty  of  peace  between  the 
United  States  and  Great  Britain,  and  conse- 
quentlv  void.     The  Societij  for  the  Propagation 


the  constitution  of  the  United  Slates  which  de- 
clares, that  '-'no  state  shall,  without  the  consent 
of  congress,  lay  any  impost  or  duly  on  imports 
and  exports,  excepting  what  may  be  absolutely 
necessary  for  executing  its  own  inspection  laws;" 
and  also,  to  that  which  declates  that  congress 


Quentlv  voiu.      i  lie  aocieiii  jui   inc  r  luutrj^wiuii    anv^.  tn.^.^,  <.-^  >-" - —  - 

o/-<Ae"(?osMfrc.v.iS^e«;/iat-e«,  8  Wheat.  464;    shall    have   power  to  regulale  commerce  with 

5  Cond.  Rep.  489.  foreign  nations,  among  the  several  ^t^tes,  and 

140.  The  act  of  Kentucky,  of  February  27th,    with  the  Indian  tribes.    Brown  etal.  v.lhe  btate 

1797,  concerning  occupying  claimants  of  \Knd,\  of  Maryland,  12  Wheat   419;  6  Cond.  Rep.  5d7. 

..,'..  ■     F       _    J:___, ,„„.»„  «u„  „^.^  110    TKo  nr.t  nf  Kpxv  Hnmnshire  of  June  19th 


while  it  was  in  force,  was  repugnant  to  the  con- 
stitution of  the  United  States.  It  was,  however, 
repealed  by  a  subsequent  act  of  January  31st, 
1812.  This  last  is  also  repugnant  to  the  consti- 
tution of  the  United  States,  being  in  violation  of 
the  compact  between  the  states  of  Virginia  and 
Kentucky,  contained  in  the  act  of  the  legislature 
of  Virginia,  of  December  18th,  1789,  and  incor- 
porated into  the  constitution  of  Kentucky.  Green 
el  al.  V.  Biddle,  8  Wheat.  1  ;  5  Cond.  Rep.  369. 

141.  The  several  acts  of  the  legislature  of  the 
state  of  New  York,  granting  and  securing  to 
Robert  R.  Livingston,"  and  Robert  Fulton,  the 
e.xclusive  right  of  navigating  the  waters  within 
the  jurisdiction  of  that  state,  by  boats  moved  by 
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149.  The  act  of  New  Hamp.shire  of  June  I9th, 
1805,  which  allows  to  tenants  the  value  of  ina- 
provements,  Sec,  on  recoveries  against  ihem,  if 
it  applies  to  improvements  before  the  act.  is  so  far 
unconstitutional  and  void.  Society  for  the  Pro- 
pagation, fyc.  V.  Wheeler  ct  al,  1  Gallis.  C.  C.  R. 
105.        '  ... 

150.  The  ninth  section  of  the  fir.st  article  ot 
the  constitution  of  the  United  States,  which  re- 
strained congress  from  forbidding  the  migration 
or  importation  of  slave.s,  prior  to  the  year  18U8, 
did  not  apply  to  stale  legislatures,  who  might  at 
anytime  prohibit  the  mtroduction  of  such  pei- 
sons.     Butler  v.  Hopper,  1  Wash.  C-  C.  R-  499- 

151.  The  laws  of  a  slate,  affecting  contracts, 
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regulating  the  disposition  and  transmission  of 
property,  real  or  personal,  and  a  variety  of  others, 
which  in  themselves  are  free  from  all  constitu- 
tional objections,  are  equally  valid  and  obligatory 
within  the  stale,  since  the  adoption  of  the  con- 
stitution of  the  United  States,  as  they  were  be- 
fore. They  provide  rules  of  civil  conduct  for 
every  individual  who  is  subject  to  their  power. 
Golden  v.  Prince,  3  Wash.  C.  C.  R.  313. 

152.  With  respect  to  rules  of  practice  for 
transacting  the  business  of  the  courts :  These 
rules  form  the  law  of  the  court,  and  it  is  in  re- 
lation to  the  federal  courts,  a  law  arising  under 
the  constitution  of  the  United  States,  and  conse- 
quently not  subject  to  state  regulations.  It  is  in 
reference  to  this  principle,  that  the  seventeenth 
section  of  the  judicial  act  authorizes  the  courts 
of  the  United  States  to  make  all  necessary  rules 
for  the  orderly  conducting  of  business  in  the 
said  courts,  provided  the  same  are  not  repugnant 
to  the  laws  of  the  United  States;  and  under  this 
power,  the  different  circuit  courts,  at  their  first 
session,  adopted  the  state  practice  as  it  then  ex- 
isted, which  continues  to  this  day  in  all  the 
states;  except  so  far  as  the  courts  have  thought 
proper,  from  time  to  time,  to  alter  or  amend  it. 
Ibid. 

153.  The  insolvent  act  of  Rhode  Island  e.\tends 
to  discharge  the  party  from  debts  and  contracts 
not  yet  due  ;  and  it  bars  the  remedy,  as  well  in 
a  court  of  the  United  States,  as  in  a  state  court. 
Shieffelin  v.  Whcalon,  1  Gallis.  C.  C.  R.  441. 

154.  A  discharge  of  the  person,  and  present 
estate  of  a  debtor,  under  the  insolvent  laws  of 
Maryland,  cannot  be  pleaded  in  bar  of  a  suit  in 
the  circuit  court  in  Massachusetts,  so  as  to  dis- 
charge the  defendant  from  the  common  e.xecu- 
tion.    Hinkley  v.  Marean,  3  Mason's  C.  C.  R.  88. 

155.  A  law  of  a  state,  which  declares  that  a 
debtor  by  delivering  up  his  estate  for  the  benefit 
of  his  creditors,  shall  be  for  ever  discharged  from 
the  payment  of  his  debts,  due  and  contracted 
before  the  passage  of  the  law,  whether  the  cre- 
ditor do  an  act  or  not  in  aid  of  the  law,  cannot 
be  set  up  to  bar  the  right  of  such  creditor  to  re- 
cover his  debt,  either  in  a  federal  or  slate  court. 
Such  law  impairs  the  obli^jation  of  the  contract. 
Ibid. 

156.  A  law  which  authorizes  the  discharge  of 
a  contract,  by  the  payment  of  a  smaller  sum,  or 
at  a  (lifferent  time,  or  in  a  different  manner  than 
the  parties  have  stipulated,  impairs  its  obliga- 
tion, by  substituting  for  the  contract  of  the  par- 
lies, one  which  they  never  entered  into,  and  to 
the  performance  of  which,  of  course,  they  never 
have  conseiited      Ibid. 

157.  If  the  local  ordinances  of  a  city  arc  in 
collision  with  an  act  of  congres.s,  the  former 
must  give  way.  The  laws  of  congress,  made 
in  pursuance  of  the  constitution  of  the  United 
States,  are  the  supreme  law  of  the  land,  any 
thing  in  the  constitution  or  laws  of  a  state  to  the 
contrarv  nntwithstiuiding.  United  States  v.  Hart, 
Peters'"C.  C.  R.  390. 

158.  The  powers  of  the  territorial  legislature 
of  Florida  extend  to  all  rightful  objects  of  legis- 
lation, subject  to  the  restriction,  that  their  laws 
shall  not  be  ''hiconsistent  with  the  laws  and 


constitution  of  the  United  States."  The  Ameri- 
can Insurance  Co.  v.  Three  Hundred  and  Fifty- 
six  Bales  of  Cotton,  1  Peters,  544. 

159.  The  act  of  the  state  of  New  York,  of  the 
3d  April,  1811,  is  an  insolvent  and  not  a  bank- 
rupt law.    Adams  v.  Storey,  1  Paine's  C.  C.  R.  79. 

160.  If  the  act  in  question  had  been  a  bank- 
rupt law,  it  would  not  have  been  void,  as  repug- 
nant to  the  constitution  of  the  United  States.  Ibid. 

161.  The  adoption  of  a  treaty,  with  the  stipu- 
lations of  which  the  provisions  of  a  state  law 
are  inconsistent,  is  equivalent  to  a  repeal  of  such 
laws.  Den  ex  dem.  Fisher  v.  Harnden,  1  Paine's 
C.  C.  R.  55. 

162.  A  judgment  of  a  state  court  in  a  case 
where  jurisdiction  was  acquired,  not  by  the 
common  law,  but  by  a  statute  of  the  state, 
which,  before  the  rendition  of  the  judgment, 
had  been  virtually  repealed  by  the  adoption  of 
a  treaty,  was  held  not  voidable,  but  void.     Ibid. 

163.  In  1780,  the  ancestor  of  the  lessors  of 
the  plaintiff,  a  British  subject,  was  indicted 
in  the  supreme  court  of  the  city  of  New  York, 
under  the  act  entitled  "an  act  for  the  for- 
feiture and  sale  of  the  estates  of  persons  who 
have  adhered  to  the  enemies  of  this  state,"  &c.; 
and  in  October,  1783,  a  judgment  of  forfeiture 
against  his  estates  was  rendered.  The  treaty 
of  peace,  stipulating  against  any  subsequent 
confiscation,  was  signed  in  September  preced- 
ing :  Held,  that  the  proceedings  were  coram  non 
judice,  and  void.     Ibid. 

164.  The  stipulations  in  a  treaty  between  the 
United  States  and  a  foreign  nation,  are  para- 
mount to  the  provisions  of  the  constitution  of  a 
particular  state  of  the  confederacy.  Gordon  v. 
Kerr  et  al,  1  Wash.  C.  C.  R.  322. 

165.  All  the  laws  which  were  in  force  in 
Florida,  while  a  province  of  Spain,  those  ex- 
cepted which  were  political  in  their  character, 
which  concerned  the  relations  between  the  peo- 
ple and  their  sovereign,  remained  in  force  until 
altered  by  the  government  of  the  United  States. 
Congress  recognises  this  principle,  by  using  the 
words  "laws  of  the  territory  now  in  force 
therein."  No  laws  could,  then,  have  been  in 
force  but  those  enacted  by  the  Spanish  govern- 
ment. If  among  them  there  existed  a  law  on 
the  subject  of  salvage,  and  it  is  scarcely  pos- 
sible there  should  not  have  been  such  a  law, 
jurisdiction  over  it  was  conferred  by  the  act  of 
congress  relative  to  the  territory  of  Florida,  in 
the  superior  court ;  but  jurisdiction  was  not  ex- 
clusive. A  territorial  act,  conferring  jurisdic- 
tion over  the  same  cases  as  an  infejior  court, 
would  not  have  been  inconsistent  with  the 
seventh  section  of  the  act,  vesting  the  whole 
judicial  power  of  the  territory  in  two  superior 
courts,  and  in  such  inferior  courts,  and  justices 
of  the' peace,  as  the  legislative  council  of  the 
territory  may  from  time  to  time  establish.  2'Ae 
American  Ins.  Co.  v.  356  Bales  of  Cotton,  1  Pe- 
ters, 544. 

166.  The  judges  of  the  supreme  courts  of 
Florida  hold  their  offices  for  four  years.  These 
courts,  then,  are  not  constitutional  courts,  in 
which  the  judicial  powers  coifferred  by  the  con- 
stitution en  the  general  government  can  be  de- 
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They  are  incapable   of  receiviusr  it 


They  are  legislative  courts,  created  in  virtue  of 
the  general  right  of  sovereignty,  which  exists 
in  the  government;  or  in  virtue  of  that  clause 
which  enables  congress  to  naake  laws  regulating 
the  territories  belonging  to  the  United  btates. 
The  3--^^-^-; -f  ^  j|!;:|^,:^^r':S^S:!fde:  I  ^:'^6^^<;^>uir^ Charleston,  2  Peters,  449. 

;^:^:^;rSS  if  r  ^S^%^^.  1  ^t^^^^Z.^^,  ^^^eh  r^trams  the  s.te 


April,  1826,  was  unconstitutional.  Held,  that 
the  act  was  constitutional.  Satterlee  v.  3Iaaluiv- 
son.  2  Peters,  380.  ,   »     „f 

169.  A  tax  imposed  by  a  law  of  any  state  ol 
the  United  States,  or  under  the  authority  oi  such 
a  law,  on  stock  issued  for  loans  made  to  the 
United  States,  is  unconstitutional.     11  eston  et  al. 


Ibid.  546.  ,  ,       .    .       .   ,    „r 

167  The  act  of  the  assembly  of  the  state  ot 
Delaware,  by  which  the  construction  of  the  dam 
erected  by  the  plaintiffs  was.  authorized,  shows 
plainly  that  this  is  one  of  those  many  creeks 
passing  through  a  deep  level  marsh,  adjoining 
the  Delaware,  up  which  the  tide  flows  for  some 


legislatures  from  direct  opposition  to  those  made 
by  the  United  States.  The  restraint  is  imposed 
by  the  constitution .  The  American  people  have 
conferred  the  power  of  borrowing  money  on  the 
government,  and  by  making  that  government 
supreme,  have  shielded  its  action  m  the  exer- 
cise  of  that  power,  from  the  action  ot  the   ocai 


tatbUants  probably  improved.     MeaMjre.  cal.  i  ".-.■■".■       "■"'  ^««. 


culated  to  produce  these  objects,  provided  the> 
do  not  come  in  collision  with  the  powers  ot  the 
aeneial  government  to  regulate  commerce,  are, 
undoubtedly,  within  those  which  are  reser^-ed 
to  the  states.  The  measure  authorized  by  this 
act  stops  a  navigable  creek,  and  must  be  sup- 
posed to  abridge  the  rights  of  those  who  have 
been  accustomed  to  use  it.  But  this  abridg- 
ment, unless  it  comes  in  conflict  with  the  con- 
stitution, or  a  law  of  the  United  States,  is  an 
affair  between  the  government  of  Delaware  and 
its  citizens;  of  which  the  supreme ^court^can 


exercised.     Ibid.  468.  ,      .  , 

171.  The  lands  of  an  intestate  descend  not  to 
the  administrator,  but  to  the  heir;  they  vest  m 
him.  liable  to  the  debts  of  his  ancestor,  and  sub- 
ject to  be  sold  for  those  debts.  The  adminis- 
trator has  no  estate  in  the  land,  but  a  power  to 
sell  under  the  authority  of  the  common  pleas. 
This  is  not  an  independent  power,  to  be  exer- 
cised at  discretion,  when  the  exigency  in  his 
opinion  may  require  it;  but  it  is  conferred  by 
the  court,  in  a  state  of  things  prescribed  by  the 
law.  The  order  of  the  court  is  a  pre-requisite, 
indispensable    to    the   very   existence    of    the 


Tr7     '"'' TrBTac/BzvJ    pm«fr     and  if  the    aw  which   authorizes  the 
take  no  cognizance      I  .so.  v.  T/     Black  Bvd    power  ,^  and^  i  ^^^  ^^^^^^^  ^^  ^^^^^^^^^^_ 

fu     1      1  ion  -o,l  In  him  bv  M    and  on  a  trial  in  i  v.  Dudley's  Heirs,  2.  reteis,  t>^6.  .      •,     r 

the  laud  leased  to  him  t3>  ivi.,  a'm  o,,  J  .    y^  ■    ^       Hampshire,  seised  of 

rrrro  :o.i  r;i.  r„?B;al"iS ;  reaViraV^ 


held   that  "the  relation  between  landlord  and 

tenant  could  not  exist  between  persons  holding 

under  a  Connecticut  title."     The  legislature  ot 

Pennsylvania,  on  the  8th  of  April,  1826,  passed 

an  act  declaring  that  '•  the  relation  of  landlord 

and  tenant  should  exist  and  be  held  as  fully  and 

effectually   between    Connecticut   settlers    and 

Pennsylvania  tlaimants,  as  between  citizens  of 

the   commonwealth."     The   case   came    again 

before  the  supreme  court  of  Pennsylvania,  and 

the  judgment  of  the  court  of  common  pleas  ot 

Bradford  county  in  favour  of  M.,  the  landlord, 

was  affirmed;  that  court  having  decided  that 

the  act  of  assembly  of  the  8th  of  April,  1826, 

was  a  constitutional  act,  and  did  not  impair  the 

validity  of  any  contract.     S.  brought  a  writ  of 

error  to  the  supreme  court,  claiming  that  the  act 

of  the  assembly  of  Pennsylvania,  of  the  8th  of 


ment  of  debts.  She  sold  the  real  estate  in 
Rhode  Island  for  that  purpose,  and  conveyed 
the  same  by  deed ;  giving  a  bond  to  procure  a 
confirmation  of  the  conveyance  by  the  legis- 
lature of  Rhode  Island.  The  proceeds  ot  the 
sale  were  appropriated  to  pay  the  debts  ot  the 
intestate.  Held,  that  the  act  of  the  legislature 
of  Rhode  Island,  which  confirmed  the  title  ol 
the  purchasers,  was  valid.  Wilkinson  v.  Leland 
et  al.,  2  Peters,  657. 

173  The  occupant  claimant  law  ot  Uhio, 
which  declares  that  an  occupying  claimant  shall 
not  be  turned  out  of  possession  until  he  shall  M 
paid  for  lasting  and  valuable  improvement,  rnade 
by  him,  and  directs  the  court  in  ^^'f  f^^J^^J^ 
to  appoint  commissioners  to  va  "«  he  same  » 
repuonant  to  the  seventh  amendment  oi  th.  con 
repu^iiaiii  lu  II  ctntps   which  declares, 

stitution  of  the  United  btates,  nmuv-i  i 
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that  "  in  suits  at  common  law,  where  the  value 
in  controversy  shall  exceed  twenty  dollars,  the 
right  of  trial  by  jury  shall  be  preserved."  The 
compensation  for  improvements  is  a  suit  at  com- 
mon law  ;  and  must  be  submitted  to  a  jury.  The 
Bank  of  Hamilton  v.  Dudley''s  Heirs,  2  Peters, 
523. 

174.  Admitting  that  the  legislature  of  Ohio 
can  give  an  occupant  claimant  a  right  to  the  va- 
lue of  his  improvements,  and  authorize  him  to 
retain  possession  of  the  land  he  has  improved, 
until  he  shall  have  received  that  value ;  and  as- 
suming that  they  may  annex  conditions  to  the 
change  of  possession,  which,  so  far  as  they  are 
constitutional,  must  be  respected  in  all  courts; 
still;  the  legislature  cannot  change  radically  the 
mode  of  proceeding  prescribed  for  the  courts  of 
the  United  States;  or  direct  those  courts  in  a 
trial  at  common  law  to  appoint  commissioners 
for  the  decision  of  questions  which  a  court  of 
law  must  submit  to  a  jury.     Ibid.  526. 

175.  The  plainlilT  in  error  claimed  to  recover 
the  land  in  controversy,  having  derived  his  title 
under  a  patent  granted  by  the  state  of  New  York 
to  John  Cornelius.  He  insisted  that  the  patent 
created  a  contract  between  the  state  and  the 
patentee,  his  heirs  and  assigns,  that  they  should 
enjoy  the  land  free  from  any  legislative  regula- 
tions to  be  made  in  violation  of  the  constitution 
of  the  state,  and  that  an  act  passed  by  the  legis- 
lature of  New  York,  subsequent  to  the  patent, 
did  violate  that  contract.  Under  that  act  coin- 
missioners  were  appointed  to  investigate  the 
contending  titles  to  all  lands  held  under  such 
patents  as  that  granted  to  John  Cornelius ;  and 
by  their  proceedings,  without  the  aid  of  a  jury, 
the  title  of  the  defendants  in  error  was  esta- 
blished against,  and  defeating  the  title  under  a 
deed  rhade  by  John  Cornelius,  the  patentee,  and 
which  deed  was  executed  under  the  patent.  By 
the  supreme  court : — This  is  not  a  case  within 
the  clause  of  the  constitution  of  the  United 
States,  which  prohibits  a  state  from  passing  laws 
which  shall  impair  the  obligation  of  contracts. 
The  only  contract  made  by  the  state  is  a  grant 
to  John  Cornelius,  his  heirs  and  assigns,  of  the 
land.  The  patent  contains  no  covenant  to  do  or 
not  to  do  any  further  act  in  relation  to  the  land  ; 
and  the  court  are  not  inclined  to  create  a  contract 
by  implication.  The  act  of  the  legislature  of 
New.York  does  not  attempt  to  take  the  land  from 
the  patentee  ;  the  grant  remains  in  full  effect, 
and  the  proceedings  of  the  commissioners  under 
the  law,  operated  upon  titles  derived  under,  and 
not  adversely  to  the  patent.  Hart  v.  Lamphirc, 
3  Peters,  2^9. 

176.  It  is  within  the  undoubted  powers  of  state 
legislatures,  to  pass  recording  acts  by  which  the 
elder  grantee  shall  be  postponed  to  a  younger, 
if  the  prior  deed  is  not  recorded  within  a  limited 
lime ;  and  the  power  is  the  same  whether  the 
deed  is  dated  before  or  after  the  recording  act. 
,  Though  the  effect  of  such  a  deed  is  to  render  the 
prior  deed  fraudulent  and  void  against  a  snbs(!- 
quent  purchaser,  it  is  not  a  law  violating  the 
obligation  of  contracts.  So,  too.  is  the  power  to 
pass  limifalion  laws.  Reasons  of  sound  policy 
have  led  to  the  general  adoption  of  laws  of  this 


description,  and  their  validity  cannot  be  ques- 
tioned. The  time  and  manner  of  their  operation, 
the  exceptions  to  them,  and  the  acts  from  which 
the  time  limited  shall  begin  to  run,  will  generally 
depend  on  the  sound  discretion  of  the  legislature, 
according  to  the  nature  of  the  titles,  tlie  situa- 
tion of  the  country,  and  the  emergency  which 
leads  to  their  enactment.  Cases  may  occur, 
where  the  provisions  of  a  law  on  these  subjects 
may  be  so  unreasonable  as  to  amount  to  a  denial 
of  a  right,  and  to  call  for  the  interposition  of  the 
supreme  cour-t.     Ibid.  290. 

177.  On  the  27th  day  of  June,  1821,  the  legis- 
lature of  the  state  of  Missouri  passed  an  act, 
entitled  "an  act  for  the  establishment  of  loan 
offices ;"  by  the  third  section  of  which,  the  of- 
ficers of  the  treasury  of  the  state,  under  the  di- 
rection of  the  governor,  were  required  to  issue 
certificates  to  the  amount  of  two  hundred  thou- 
sand dollars,  of  denominations  not  exceeding  ten 
dollars,  nor  less  than  fifty  cents,  in  the  following 
form :  "  This  certificate  shall  be  receivable  at 
the  treasury  of  any  of  the  loan  offices  in  the  state 
of  Missouri,  in  discharge  of  taxes  or  debts  due 
to  the  state,  for  the  sum  of dollars,  with  in- 
terest for  the  same,  at  the  rate  of  two  per  centum 
per  annum  from  this  date."  These  certificates 
were  to  be  receivable  at  the  treasury,  and  by 
tax  gatherers  and  other  public  officers,  in  pay- 
ment of  taxes,  or  moneys  due  or  to  become  due 
to  the  state,  or  to  any  town  or  county  therein, 
and  by  all  officers,  civil  and  military,  in  the  state, 
in  discharge  of  salaries  and  fees  of  office;  and 
in  payment  for  salt  made  at  the  salt  springs 
owned  by  the  state,  and  to  be  afterwards  leased 
by  the  authority  of  the  legislature.  The  twenty- 
third  section  of  the  act  pledges  certain  property 
of  the  state  for  the  redemption  of  these  certifi- 
cates; and  the  law  authorizes  the  governor  to 
negotiate  a  loan  of  silver  or  gold  for  the  same 
purpose.  A  provision  is  made  in  the  law  for  the 
gradual  withdrawal  of  the  certificates  from  cir- 
culation ;  and  all  the  certificates  have  since  been 
redeemed.  The  commissioners  of  the  loan  of- 
fices were  authorized  to  make  loans  of  the  cer- 
tificates to  citizens  of  the  state;  assigning  to 
each  district  a  proportion  to  the  amount  of  the 
certificates,  to  be  secured  by  mortgage  or  per- 
sonal security:  the  loans  to  bear  interest  not  ex- 
ceeding six  per  cent,  per  annum,  and  the  loans 
on  personal  property  to  be  for  less  than  two 
hundred  dollars.  Held,  by  the  supreme  court, 
that  the  certificates  issued  under  the  authority 
of  the  law  of  Missouri  were  "bills  of  credit; 
and  that  their  emission  was  prohibited  by  the 
constitution  of  the  United  States,  which  declares 
that  no  state  shall  emit  bills  of  credit."  Craig 
v.  Ilie  State  of  Missouri,  4  Peters,  431. 

178.  In  1791,  the  legislature  of  Rhode  Island 
granted  a  charter  of  incorporation  to  certain  in- 
dividuals who  had  associated  for  the  purpose  of 
banking.  They  were  incorporated  by  the  name 
of  "The  President,  Directors,  and  Company  of 
the  Providence  Bank,"  with  the  ordinary  pow- 
ers of  such  associations.  In  1822,  the  legislature 
passed  ati  act  imposing  a  tax  on  every  bank  in 
the  state,  except  the  Bank  of  the  United  States. 
The  Providence  Bank  refused  the  payment  of 
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the  tax,  alleging  that  the  act  which  imposed  it  j  land  was  recovered  in  an    ejectment  from  the 


was  repugnant  to  the  constitution  of  the  United 
States,  as  it  impaired  the  obligation  of  the  con- 
tract created  by  the  charter  of  incorporation. 
Held,  that  the  act  of  the  legislature  of  Rhode 
Island,  imposing  a  tax,  which,  under  the  law, 
was  assessed  on  the  Providence  Bank,  does  not 
impair  the  obligation  of  the  contract  created  by 
the  charter  granted  to  the  bank.  The  Providence 
Bank  V.  Billings  ^'  Pittman,  4  Peters,  514. 

179.  The  act  of  the  legislature  of  Georgia, 
passed  22d  of  December,  1830,  entitled  '-an  act 
to  prevent  the  exercise  of  assumed  and  arbitrary 
power  by  all  persons,  under  pretext  of  Lathority 
from  the  Cherokee  Indians,"  kc,  is  void.  Worces- 
ter V.  The  State  of  Georgia,  6  Peters,  515. 

180.  The  act  of  22d  December,  1830,  and  the 
act  passed  by  the  legislature  of  Georgia,  on 
the  19th  of  December,  1829.  entitled  '=an  act 
to  add  the  territory  lying  within  the  chartered 
limits  of  Georgia,  and  now  in  the  occupancy  of 
the  Cherokee  Indians,  to  the  counties  of  Carroll, 
De  Kalb.  Gwinnett,  Hall  and  Habersham,  and  to 
extend  the  laws  of  this  state  over  the  same,  and 
to  annul  all  laws  and  ordinances  made  b}'  the 
Cherokee  nation  of  Indians,  and  to  provide  for 
the  compensation  of  officers  serving  legal  pro- 
cess in  the  said  territory,  and  to  regulate  the 
testimony  of  Indians,  and  to  repeal  the  ninth 
section  of  the  act  of  1828,  upon  this  subject," 
interfere  forcibly  with  the  relations  established 
between  the  United  States  and  the  Cherokee  na- 
tion, the  regulation  of  which,  according  to  the 
settled  principles  of  the  constitution  of  the  United 
States,  is  committed  exclusively  to  the  govern- 
ment of  the  Union.  They  are  in  direct  hostility 
with  treaties,  repeated  in  a  succession  of  years, 
which  maik  out  the  boundary  that  separates  the 
Cherokee  country  from  Georgia,  guaranty  to  them 
all  the  land  within  their  boundary ;  solemnly 
pledge  the  faith  of  the  United  States  to  restrain 
their  citizens  from  trespassing  on  it ;  and  recog- 
nise the  pre-existing  power  of  the  nation  to  go- 
vern itself.  They  are  in  equal  hostility  with  the 
acts  of  congress  for  regulating  this  intercourse 
and  giving  effect  to  the  treaties.     Ibid. 

181.  The  effect  of  a  discharge  under  an  in- 
solvent law  of  a  slate  is  at  rest,  so  far  as  it  de- 
pends on  the  antecedent  decisions  made  by' the 
supreme  court.  The  ultimate  opinion,  delivered 
by  Mr.  Justice  Johnson,  in  the  case  of  Ogden  v. 
Saunders,  12  Wheat.  213,  258,  was  concurred  in 
and  adopted  by  the  three  judges,  v.-ho  were  in 
the  minority  on  the  general  question  of  the  con- 
stitutionality of  state  insolvent  laws.  So  far 
then  as  decisions  upon  the  subject  of  state  insol- 
vent laws  have  been  made  by  the  supreme  court, 
they  are  to  be  deemed  final  and  conclusive. 
Boyle  v.Zacharie  and  Turner,  6  Peters,  348. 

182.  In  1785,  M.  and  wife  executed  a  deed, 
conveying  certain  lands  of  the  will  to  T.,  who 
immediately  reconveyed  them  to  M.  The  object 
of  the  conveyance  was  to  vest  the  lands  of  the 
wife  in  the  husband.  The  deed  of  M.  and  wife  to 
T.  was  not  acknowledged,  according  to  the  forms 
es'nbli.shed  by  the  law  of  Pennsylvania,  of  20th 
February,  1770,  to  pass  the  estates  of  femes  co- 
vert :  and  after  the  death  of  the  wife  of  M.,  the 
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heirs  of  M.  in  a  suit  instituteti  against  him  by 
the  heirs  of  the  wife  of  M.  In  "1826,  after  the 
recovery  in  ejectment,  the  legislature  of  Penn- 
sylvania passed  an  act,  the  object  of  which  was 
to  cure  all  defective  acknowledgments  of  this 
sort,  and  to  give  them  the  same  efficacy  as  if 
they  had  been  originally  taken  in  the  proper 
form.  The  plaintiffs  in  the  ejectment  claimed 
title  to  the  premises  under  James  fiercer,  the 
husband ;  and  the  defendants,  as  heirs  at  law  of 
his  wife,  who  died  without  issue.  This  eject- 
ment was  brought  after  the  passage  of  the  act 
of  1826.  Held,  that  the  authority  of  the  supreme 
court  to  examine  the  constitutionality  of  the  act 
of  1826,  extends  no  farther  than  to  ascertain 
whether  it  violates  the  constitution  of  the  United 
States;  the  question,  whether  it  violates  the  con- 
stitution of  Pennsylvania,  is,  upon  the  present 
writ  of  error,  not  before  the  court.  Watson  v. 
Mercer,  8  Peters,  88. 

183.  The  act  of  Pennsylvania  of  1826  does 
not  violate  any  contract,  either  in  its  terms  or  its 
principles.  It  does  not  even  affect  to  touch  any 
title  acquired  by  a  patent  or  any  other  grant.  It 
supposes  the  title  of  the  femes  covert  to  be  good, 
however  acquired  ;  and  even  provides  that  deeds 
of  conveyance  made  by  them  shall  not  be  void, 
because  there  is  a  defective  acknowledgment  of 
the  deeds,  by  which  they  have  sought  to  transfer 
title.  So  far,  then,  as  it  has  any  legal  operation, 
it  goes  to  confirm  and  not  to  impair  the  contract 
of  the  femes  covert.  It  gives  the  very  effect  to 
their  acts  and  contracts  which  they  intended  to 
give;  and  which,  from  mistake  or  accident,  has 
not  been  effected.     Ibid. 

184.  In  February,  1824,  the  legislature  of  New 
York  passed  '-'an  act  concerning  passengers  in 
vessels  arriving  in  the  port  of  New  York."  By 
one  of  the  provisions  of  the  law,  the  master  of 
every  vessel  arriving  in  New  York  from  any 
foreign  port,  or  from  a  port  of  any  of  the  states 
of  the  United  States,  other  than  New  York,  is 
required  under  certain  penalties  prescribed  in 
the  law,  within  twenty-four  hours  after  his  arrival, 
to  make  a  report  in  writing,  containing  the  names, 
ages,  and  last  legal  settlement  of  every  person 
who  shall  have  been  on  board'  the  vessel  com- 
manded by  him  during  the  voyage;  and  if  any 
of  the  passengers  shall  have  gone  on  board  any 
other  vessel,  or  shall,  during  the  voyage,  have 
been  landed  at  any  place  with  a  view  to  proceed 
to  New  York,  the  same  shall  be  stated  in  the 
report.  The  corporation  of  the  city  of  New 
York  instituted  an  action  of  debt  under  this  law, 
against  the  master  of  the  ship  Emil)',  for  the  re- 
covery of  certain  penalties  imposed  by  this  act; 
and  the  declaration  alleged,  that  the  Emily,  of 
which  William  Thompson  was  the  master,  ar- 
rived in  New  York,  in  August,  1829,  from  a 
country  out  of  the  United  States;  and  that  one 
hundred  passengers  were  brought  in  the  ship,  in 
the  voyage,  and  the  master  did  not  make  the 
report  required  by  the  statute  referred  to.  The 
defendant  demurred  to  the  declaration,  and  the 
judces  of  the  circuit  court  being  dividedin  opinior. 
on  t^he  following  point,  it  was  certified  to  the  su- 
preme court:  "That  the  act  of  the  legislature  of 
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New  York,  mentioned  in  the  plaintiff's  declaration,  not  violate  the  constitution  of  the  United  States, 
assumes  to  rei^ulate  trade  and  commerce  between  |  unless  it  also  impairs  the  obligation  of  contracts, 
the  port  of  New  York  and  foreign  ports,  and  is  |  Ibid. 

unconstitutional  and  void."  The  supreme  court  [  189.  On  the  28th  of  November,  1820.  the  le- 
directed  it  to  be  certified  to  the  circuit  court  of  igislature  of  Kentuck)'  passed  an  act  establishing 
New  York,  that  so  much  of  the  section  of  the  [  a  bank,  by  the  name  of  "The  Bank  of  the  Corn- 
act  of  the  legislature  of  New  York,  as  applies  to  [  monweaUh  of  Kentucky."  The  first  section  of 
the  breaches  assigned  in  the  declaration,  does  not  I  the  act  declares  the  bank  shaH  be  established 
assume  to  regulate  commerce  between  the  port  j  '-'in  the  name  and  behalf  of  the  Commonwealth 
of   New  York   and    foreisfn    ports,  and  that  so    of  Kentucky."  under  the  direction  of  a  president 


much  of  the  said  act  is  constitutional.    The  City 
of  New  Yorkv.Miln.  11  Peters,  102. 

185.  The  act  of  the  legislature  of  New  York 
is  not  a  regulation  of  commerce,  but  of  police  ; 
and,  being  so.  it  was  passed  in  the  e.vercise  of  a 
power  which  rightfully  belonged  to  the  state. 
The  state  of  New  York  possessed  the  power  to 
pass  this  law.  before  the  adoption  of  the  consti- 
tution of  the  United  States.  The  law  was  in- 
tended to  prevent  the  state  being  burdened  with 
an  influ.v  of  foreigners,  and  to  prevent  their  be- 
coming pauper.s,  and  who  would  be  chargeable 
as  such.  The  end  and  means  here  used  are  within 


and  twelve  directors,  to  be  chosen  by  the  legis- 
lature. The  s'econd  section  enacts,  that  the  pre- 
sident and  directors  shall  be  a  corporation  ca- 
pable of  suing  and  being  sued,  and  of  purchas- 
ing and  selling  every  description  of  property. 
The  third  section  declares  the  bank  to  be,  ex- 
clusivel}-,  the  property  of  the  commonwealth. 
The  fourth  section  authorizes  the  issuing  of 
notes;  and  the  fifth  declares  the  capital  to  be 
two  millions  of  dollars,  to  be  paid  by  all  moneys 
afterwards  paid  into  the  treasury  for  the  vacant 
lands  of  the  state,  and  so  much  of  the  capital 
stock  as  was  owned  by  the  state  in  the  Bank  of 


the  competency  of  the  states,  since  a  portion  of  \  Kentucky;  and  as  the  treasurer  of  the  stale  re 
their  powers  were    surrendered  to  the  federal    ceived  those  moneys,  he  was  required   to  pay 
government.     Ibid.  them  into  the  bank.     The  bank  had  authority  to 

186.  Persons  are  not  the  subjects  of  com-  receive  money  on  deposite,  to  make  loans  on 
merce  ;  and  not  being  imported  goods,  they  do  good  personal  security,  or  on  mortgage,  and  was 
not  fall  within  the  reasoning  founded  upon  the  [prohibited  increasing  its  debts  beyond  its  capital, 
constitution,  of  a  power  given  to  congress  to  re-  '  Limitations  were  imposed  on  loans;  and  the  ac- 
gulate  commerce,  and  the  prohibition  of  the  comraodations  of  the  bank  were  apportioned 
states  from  imposing  a  duty  on  imported  goods,  among  the  different  counties  of  the  state.  The 
Ibid.  bank  was,  by  a  subsequent  act,  authorized   to 

187.  The  legislature  of  Massachusetts  granted    issue  three  millions  of  dollars,  and  the  dividends 


to  Harvard  College  the  liberty  and  power  to  dis- 
pose of  a  ferry,  from  Charlestown,  over  Charles 
river,  to  Boston,  and  to  receive  a  rent  for  the 
sam.e.  Afterwards  the  legislature  incorporated 
a  company  to  erect  a  bridn:e  over  Charles  river, 
in  the  place  where  the  ferry  had  been  set  up 
and  was  in  use,  the  company  paying  annually  to 
the  college   the  sum  of   two   hundred   pounds 


of  the  bank  were  to  be  paid  to  the  treasurer  of 
the  state.  The  notes  of  the  bank  were  issued 
in  the  common  form  of  bank  notes,  in  which  the 
bank  promised  to  pay  to  the  bearer,  on  demand, 
the  sum  stated  on  the  face  of  the  note.  The 
pleadings  excluded  the  court  from  considering 
that  any  part  of  the  capital  had  been  paid  by 
the  state;  but  on  the  argument  of  the  case,  it 


The  charter  gave  the  company  the  right  to  take  i  was  stated  and  not  denied,  that  all  the  notes 
tolls  for  forty  years,  and  afterwards  extended  the  '  which  had  been  issued,  and  payment  of  which 
fame  to  seventy  years.  Before  the  forty  years  I  had  been  demanded,  had  been  redeemeil  by  the 
expired,  the  legislatiire  authorized  the  erection  |  bank.  By  an  act  of  the  legislature  of  Kentucky, 
of  another  britlge,  from  Boston  to  Charlestown,  I  it  was  required  that  the  notes  of  the  bank  should 
on  Charles  river,  so  near  the  first  bridge  as  in-    be  received  on  all  executions  by  plainliirs,  and 


juriously  to  affect  the  tolls  of  the  same,  and  ihi 
brij2;e  afterwards  became  free.  The  proprietors 
of  the  first  bridge  applied  to  the  supreme  judi- 
cial court  of  Massachusetts  to  restrain,  by  an  in- 
junction, the  construction  of  the  second  bridi^e  ; 
and,  subsequently,  for  the  payment  of  the  tolls 
taken,  and  for  general  relief.  The  court  of  Mas- 
sachust'ils  dismissed  the  bill,  and  the  case  was 


if  they  failed  to  endorse  on  such  execution,  that 
they  would  be  so  received,  further  proceedings 
on  the  judgment  were  delayed  for  two  years. 
The  Bank  of  tlie  Commonwealth  of  Kentucky 
instituted  a  suit  against  the  plaintilfs  in  error,  on 
a  promis.^ory  note,  for  which  the  notes  of  the 
bank  had  been  given,  as  a  loan  to  the  drawers 
of  the  note.    The  defendants  in  the  suit  claimed 


brought   up,   by  writ  of  error,   to   the  supreme  j  that  the  note  given  by  them  was  void,  as  the 
court  of  the  United  Slates,  urider  the  provisions  !  same  was  given  for  the  notes  of  the  bank,  which 


of  the  twenty-fifth  section  of  the  judiciary  act 
of  1789,  on  the  ground  tliat  tlu;  first  charter 
granted  was  a  contract,  and  that  the  grant  of  the 
second  was  a  violation  of  it.  The  court  affirmed 
the  decree  of  the  superior  court  of  Massaofiu- 
setts.  The  Proprietors  of  the  Charles  River 
Bridge  v.  The  Proprietors  of  the  Warren  Bridge, 
n  Peters,  420. 

188.  A  state  law  may  be  retrospective  in  its 


were  "bills  of  credit,"  issued  by  the  state  of 
Kentucky,  against  the  provisions  of  the  consti- 
tution of  the  United  States  which  prohibits  the 
issuing  of  "bills  of  credit"  ^-y  the  states  of  the 
Unite<l  Slates;  and  ttiat  the  act  of  the  legisla- 
ture of  Kentucky,  which  established  the  bank, 
was  unconstitutional  and  void.  By  the  supreme 
court: — The  act  incorporating  the  Bank  of  the 
Commonwealth  of  Kentucky  was  a  constitutional 


character,  and  may  divest  vested  rights,  and  yet ,  exercise  of  power  by  the  state  of  Kentucky; 
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and  the  notes  issued  by  the  bank  are  not  bills  ! 
of  credit,  within  the  meaning  of  the  constitution 
of  the  United  States.     Briscoe  v.  The  Bank  of 
the  Commoniceahh  of  Kentucky,  11  Peters,  257. 

190.  There  is,  with  others,  a  quahty  which 
distinguishes  the  notes  of  the  Bank  of  the  Com- 
monwealth of  Kentucky  from  "bills  of  credit." 
Every  holder  of  them  could  not  only  look  to  the 
funds  for  payment,  but  had  in  his  power  the 
means  of  enforcing  it.  The  bank  could  be  sued, 
and  the  records  of  the  supreme  court,  (The  Bank 
of  the  Commonwealth  v.  Wister  and  others,  2 
Peters,  315.)  show,  that  while  its  paper  was  de- 
preciated, a  suit  was  prosecuted  to  judgment 
against  it  by  a  depositor,  who  obtained  from  the 
bank  the  full  amount  of  his  judgment  in  specie. 
No  sovereign  state  is  liable  to  be  sued  without 
her  consent.     Ibid. 

191.  At  the  time  of  the  adoption  of  the  con- 
stitution, the  '-'Bank  of  North  America,"  and  the 
'•Massachusetts  Bank,"  and  some  others,  were 
in  operation.  It  cannot,  therefore,  be  supposed 
that  the  notes  of  these  banks  were  intended  to 
be  inhibited  by  the  constitution,  or  that  they 
were  considered  as  '-'bills  of  credit,"  within  the 
meaning  of  that  instrument.  In  many  of  their 
most  distinguishing  characteristics,  they  were 
essentially  different  from  bills  of  credit,  in  any 
orie  of  the  various  forms  in  which  they  ^^•e^e  is- 
sued. If  then  the  powers  not  delegated  to  the 
federal  government,  nor  denied  to  the  states,  are 
retained  by  the  states  or  the  people,  and  by  a 
fair  construction  of  the  terms  "bills  of  credit," 
as  used  in  the  constitution,  they  do  not  include 
ordinary  bank  notes :  it  follows,  that  the  power 
to  incorporate  banks  to  issue  these  notes  may 
be  exercised  by  a  state.     Ibid. 

192.  A  state  cannot  do  that  which  the  federal 
constitution  declares  it  shall  not  do.  It  cannot 
"  coin  money."  Here  is  an  act  inhibited  in  terms 
so  precise  that  they  cannot  be  mistaken.  They 
are  susceptible  but  of  one  construction.  And  it 
is  certain  that  a  state  cannot  incorporate  any 
number  of  individuals  and  authorize  them  to 
coin  money.  Such  an  act  would  be  as  much  a 
violation  of  the  constitution,  as  if  money  were 
coined  by  an  officer  of  the  state  under  its  author- 
ity. The  act  being  prohibited  cannot  be  done 
by  a  state,  directly  or  indirectly.  The  same  rule 
applies  to  bills  of  credit  issued  by  a  stale.    Ibid. 

193.  The  case  of  Craig  v.  The  State  of  jMis- 
.souri,  4  Peters.  410,  is  not  authority  to  sustain 
the  claim  that  the  notes  of  the  Bank  of  the  Com- 
mon.wealth  of  Kentucky  were  bills  of  credit. 
The  decisions  in  that  case  applied  to  obligations 
of  an  entirely  different  character.     Ibid. 

194.  There  is  no  principle  decided  by  the  su- 
preme court,  in  the  case  of  Craig  v.  The  State  of 
Missouri,  which  at  all  conflicts  with  the  views 
presented  by  the  court  in  the  case  of  Briscoe  v. 
The  Bank  of  the  Commonwealth  of  Kentucky. 
Indeed,  the  views  of  the  court  are  sustained  and 
strengthened  by  contrasting  the  present  case 
with  "that.     Ibid. 

195.  An  action  was  instituted  in  the  circuit 
court  of  the  United  States  for  the  district  of  Ala- 
bama, by  the  bank  of  Augusta.  Georgia,  against 
the  defendant,  a  citizen  of  Alabama,  on  bills  of 


exchange  drawn  at  Mobile,  Alabama,  on  New 
York,  which  had  been  protested  for  non-payment, 
and  returned  to  Mobile.  The  bill  was  made 
and  endorsed  for  the  purpose  of  being  discounted 
by  the  agent  of  the  bank,  who  had  funds  in  his 
hands  belonging  to  the  plaintiffs  for  the  purpose 
of  purchasing  bills  of  exchange,  which  funds 
were  derived  from  hills  and  notes  discounted  by 
the  bank  in  Georgia.  The  bills  were  discounted 
by  the  agent  of  the  bank  in  Mobile,  for  the 
benefit  of  the  bank,  with  their  funds,  to  remit 
the  said  funds  to  the  bank.  The  defendant  de- 
fended the  .suit  on  the  facts  that  the  bank  of  Au- 
gusta is  a  corporation  incorporated  by  an  act  of 
the  legi.'slature  of  Georgia,  and  have  such  power 
as  is  usually  conferred  on  banking  institutions, 
such  as  to  purchase  bills  of  exchange,  &c.  The 
circuit  court  held  that  the  plaintiffs  could  not  re- 
cover on  the  bills  of  exchange,  and  that  the  pur- 
chase of  the  bills  by  the  agent  of  the  plaintiffs 
was  prohibited  by  the  laws  of  Alabama,  and 
gave  judgment  for  the  defendant.  In  the  case 
of  the  United  States  Bank  of  Pennsylvania  v. 
Primrose,  the  plaintiffs,  a  corporation  by  virtue 
of  a  law  of  the  state  of  Pennsylvania,  authorized 
by  its  charter  to  sue  and  be  sued  in  the  name  of 
the  corporation,  and  to  deal  in  bills  of  exchange, 
and  composed  of  citizens  of  Pennsylvania,  and 
of  the  states  of  the  United  States,  other  than 
the  state  of  Alabama;  the  agent  of  the  bank 
resident  in  Mobile,  and  in  possession  of  funds 
belonging  to  the  bank,  and  intrusted  with  them 
for  the  sole  purpose  of  purchasing  bills  of  ex- 
change, purchased  a  bill  of  exchange,  and  paid 
for  the  same  in  notes  of  the  branch  of  the  Bank 
of  Alabama,  at  INIobile.  The  bill  was  protested 
for  non-payment,  and  a  suit  was  instituted  in  the 
circuit  court  against  the  payee,  the  endorser  of 
the  bill.  The  question  for  the  opinion  of  the 
circuit  court  was.  whether  the  purchaser  of  the 
bill  of  e.vchange  by  the  United  States  Bank  was 
a  valid  contract,  under  the  laws  of  Alabama. 
The  circuit  court  decided  that  the  contract  was 
void,  and  gave  judgment  for  the  defendant.  The 
case  of  the  New  Orleans  and  Carrollton  Railroad 
Company  v.  Joseph  B.  Earle  was  similar  to  that 
of  the  Bank  of  Augusta  v.  Joseph  B.  Earle.  The 
supreme  court  reversed  the  judgment  of  the  cir- 
cuit court  in  the  three  cases,  and  held  the  con- 
tracts for  the  purchase  of  the  bills  valid,  and 
that  the  plaintiff's  acquired  a  legal  title  to  the 
bills  by  the  purchase.  The  Bank  of  Augusta  v. 
Earle,  13  Peters,  519. 

196.  The  plaintiffs,  merchants  of  New  York, 
instituted  a  suit  in  the  circuit  court  of  Alabama, 
against  the  administrators  of  the  drawer  of  a  note, 
dated  in  New  York,  and  payable  in  New  York. 
The  act  of  the  assembly  of  Alabama  provides, 
that  the  estate  of  a  deceased  person,  which  is 
declared  to  be  insolvent,  shall  be  distributed  by 
the  executors  or  administrators,  according  to  the 
provisions  of  the  statute,  among  the  creditors; 
and  that  no  suit  or  action  shall  be  commenced 
or  sustained  against  any  executor  or  administra- 
tor, after  the  estate  of  the  deceased  has  been 
represented  as  insolvent,  except  in  certani  cases 
not  of  the  description  of  that  on  which  th,s  suit 
was  instituted.     Held,  that  the  insolvency  of  the 
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estate,  juilicially  declared  under  the  statute  of  \  Armstrong  y.  The  Treasurer  of  Athens  County,  16 
Alabama,  is  not  sufficient  in  law  to  abate  a  suit  [  Peters,  28 


instituted  in  the  circuit  court  of  the  United 
States,  by  a  citizen  of  another  state,  against  the 
representative  of  a  citizen  of  Alabama.  Siiydam 
et  al.  V.  Broadiiax,  14  Peters,  67. 

197.  The  e.\ceplions  in  the  si.xth  section  of 
the  law  of  Alabama,  in  favour  of  debts  contracted 
out  of  the  .state,  prevent  the  application  of  the 
statute,  or  its  operation,  in  a  case  of  a  debt  ori- 
ginating in  and  contracted  by  the  deceased  out 
of  the  state  of  Alabama.     Ibid. 

198.  A  sovereign  state,  and  one  of  the  states 
of  this  Union,  if  the  latter  were  not  restrained 
by  constitutional  prohibitions,  might,  in  virtue  of 
sovereignty,  act  upon  the  contracts  of  its  citizens, 
wherever  made,  and  discharge  them,  by  denying 
the  right  of  action  upon  them  in  its  own  courts  j 
but  the  validity  of  such  contracts  as  were  made 
out  of  the  .sovereignty  or  state,  would  exist  and 
continue  everywhere  else,  according  to  the  lex 
loci  contractus.     Ibid. 

199.  An  act  was  passed  by  the  legislature  in 
1840,  by  which  certain  lands  held  under  convey- 
ances from  the  president  and  trustees  of  the  Ohio 
University,  at  Athens,  were  directed   to  be  as- 
sessed and  ta.xed  for  county  and  state  purposes. 
A  bill  was  filed  by  the  purchasers  of  the  land 
against  the  h\x  collector,  praying  that  he  should 
be  perpetually  enjoined  from  enforcing  the  pay- 
ment of  the  taxes,  because  the  lands  had  been 
exempted  by  a  statute  of  Ohio,  of  1804,  which 
the  bill  alleged  entered  into  the  conditions  of 
sale,  under  which  the  complainants   held  the 
land.     It  was  insisted  that  the  act  of  1840  vio- 
lates the  contract  with  the  purchasers,  and  is 
void,  being  contrary  to  the  clause  of  the  consti- 
tution of  the  United  States  which  prohibits  the 
states  frpm  passing  any  law  violating  the  obliga- 
tion of  contracts.     The  supreme  court  of  Ohio 
dismissed  the  bill  of  the  complainants.     The  or- 
dinance of  1787,  by  which  a  large   section  of 
country  was  sold  to  a  company,  gave  two  com- 
plete townships  of  land  for  the  purposes  of  a 
university.      In  1804,  an  act  of  the  legislature 
of  Ohio  established  the  university  on  the  foun- 
dation  of  the   fund   granted   by  congress,  and 
vested  the  land  in  the  corporation  of  the  univer- 
sity.    The  act  directed  the  manner  in  which  the 
land  was  to  be  leased,  reserving  rent  to  the  cor- 
poration ;  and  the  seventeenth  section  directed 
that  th^  land  appropriated  and  vested  by  the  act 
should   be  exempted  from  all  state  taxes.     In 
1826,  the  legislature  authorized  all  the  university 
land  not  encumbered  with  leases,  or  which  had 
not  been  re-entered  by  the  trustees  of  the  uni- 
versity, or  t(»whicli  they  had  regained  their  title, 
10  be  sold  in  fee  simple  fen-  the  benefit  of  the 
universitv.      The   complainants   purchased    the 
land  held  by  them  umler  this  statute,  ami  took 
deeds  in   fee;  no  exemi)tion   from  taxes  being 
containcil  in  the  statute,  or  in  their  dc^eds.  //tW, 
that  the  hunls  having  been  purchased  under  the 
act  of  1826,  and  not  being  held  und<T  the  act  of 
1804,   were   subject  to  taxation.     All  the  jtur- 

-  chasers  held  under  the  act  of  1826,  and  cainiot 
go  behind   it  :  and   their  lands  are  subject,  like 


200.  The  case  of  the  State  of  New  Jersey  r. 
Wilson,  7  Cranch;  164,  cited  and  affirmed.  In 
that  case  the  land  had,  for  a  sufficient  considera- 
tion, been  given  by  the  state  to  a  certain  Indian 
tribe,  and  was  declared  to  be  forever  exempt 
from  taxes.  The  Indians,  with  the  consent  of 
the  state,  sold  the  land,  and  the  purchaser  of  the 
Indian  title  obtained  the  land,  whh  the  exemp- 
tion from  taxes  granted  by  the  state.     Ibid. 

v201.  A  captain  of  the  United  States  revenue 
cutter  on  the  Erie  station,  in  Pennsylvania,  was 
rated  and  assessed  for  county  taxes,  as  an  officer 
of  the  United  States,  for  his  office.  Held,  that 
he  was  not  liable  to  be  rated  and  assessed  for 
his  office  under  the  United  States,  for  county 
rates  and  levies.  Dobbins  v.  The  Commissioners 
of  Erie  County,  16  Peters,  435. 

202.  The  question  presented  in  the  case  before 
the  courts  of  Pennsylvania  was,  whether  the 
office  of  captain  of  the  revenue  cutter  of  the 
United  States  was  liable  to  be  assessed  for  taxes, 
under  the  laws  of  Pennsylvania.  The  validity 
of  the  laws  of  Pennsylvania  imposing  such  taxes 
was  in  question  in  the  case,  on  the  ground  that 
the  laws  were  repugnant  to  the  constitution  and 
laws  of  the  United  States ;  and  the  court  decided 
in  favour  of  the  validity  of  the  law.  The  su- 
preme court  of  the  United  States  has  jurisdiction 
on  a  writ  of  en  or  in  such  a  case.     Ibid. 

203.  Taxation  is  a  sacred  right,  essential  to 
the  existence  of  government  •,  an  incident  of 
sovereignty.  The  right  of  legi.slation  is  coexten- 
sive wiUi  the  incident,  to  attach  it  upon  all  per- 
sons and  property  within  the  jurisdiction  of  a 
state.  But,  in  our  system,  there  are  limitations 
upon  that  right.  There  is  a  concurrent  right  of 
legislation  in  the  states  and  the  United  States, 
except  as  both  are  restrained  by  the  constitution 
of  .the  United  States.  Both  are  restrained  by 
express  prohibitions  in  the  constitution  ;  ami  the 
states,  by  such  as  are  reciprocally  implied,  when 
the  e.vercise  of  the  right  by  a  state  conliicts  with 
the  perfect  execution  of  another  sovereign  power 
delegated  to  the  United  States.  That  occurs 
when  taxation  by  a  state  acts  upon  the  instru- 
ments, and  emoluments,  and  persons,  which  the 
United  Slates  may  u.se  and  employ  as  necessary 
ami  proper  means  to  execute  their  sovereign 
power.  The  government  of  the  United  States  is 
supreme  within  its  sphere  of  action.  The  means 
necessary  and  proper  to  carry  into  eflect  the 
powers  in  the  constitution  are  in  contrress.    Ibid. 

204.  The  compen.«ation  of  an  oliicer  of  the 
United  States  is  fixed  by  a  law  made  by  cont^iess. 
It  is  in  its  exclusive  juri.-diclion  to  ileclare  what 
shall  be  given.  It  exercises  the  discretion  and 
fixes  the  amount,  ami  confers  upon  the  olficer 
the  ri;^lit  to  receive  it  when  it  has  been  earned. 
Any  law  of  a  state  imposing  a  tax  upon  the  ollice, 
dimini.*^hing  the  recompense,  is  in  conflict  with 
thi!  law  of  the  United  Stales  which  secures  the 
allowance  to  the  oliicer.     Ibid. 

20.5.  A  suit  was  instituted  in  the  circuit  court 
in  the  name  of  the  governor  of  the  state  of  INlis- 
sissippi,  on  a  bond  given  by  the  sheriif  of  Clai- 


Ihose  of  other  persons,  to  be  taxed  by  tlic  slate.  ^  borne  county,  Mississippi,  tor  the  use  of  Leggelt, 
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Smith  &  Co.,  citizens  of  New  York,  to  recover 
the  amount  of  a  debt  due  by  George  J\l-'Nair,  for 
which  judgment  had  been  obtaineil  in  the  circuit 
court;  and  who.  after  his  arrest  by  the  sheriff, 
hatl  been  illegally  discharged  from  his  custody 
by  a  judge  of  the  state  of  jNIississippi.  Held, 
that  the  suit  was  well  brought  in  the  name  of 
the  governor  by  citizens  of  New  York.  M'-NuU 
V.  Bland  tt  al.,  2  Howard,  13. 

206.  A  discharge  from  imprisonment,  by  a 
judge  of  a  state  court,  of  a  person  who  is  in  con- 
finement as  an  insolvent  debtor,  under  process 
from  the  circuit  court,  is  not  a  defence  in  an 
action  for  an  escape  by  the  plaintiff  at  whose 
suit  the  party  discharged  was  imprisoned.  (Cited, 
Darst  V.  Duncan,  1  Howard,  304.)     Ibid. 

207.  The  constitution  of  the  United  States 
makes  gold  and  silver  a  legal  tender;  and  if  the 
marshal  has  received  bank  notes  in  satisfaction 
of  a  judgment  process,  which  is  in  his  hands,  the 
plaintiff  may  insist  on  gold  or  silver.  Given  v. 
Brccdlove,  2  Howard,  29. 

208.  If  a  bank  has  paid  a  sum  of  money  for 
its  charter,  it  is  exempted  from  taxation  under 
the  authority  of  the  state.  Gordon  v.  The  Appeal 
Tax  Court,  3  Howard,  133. 

209.  This  exemption  does  not  extend  to  the 
corporate  property  of  the  bank,  but  operates  only 
in  favour  of  its  franchise.     Ibid. 

210.  The  act  of  the  legislature  of  Maryland, 
exempting  from  taxation  the  banks  which  made 
a  certain  public  road,  imposed  an  obligation  on 
the  state  not  to  levy  taxes  on  the  franchises  of 
the  banks  contributing  to  the  road.  The  stock- 
holders of  the  bank,  to  the  amount  of  their  stock, 
were  exempted  from  taxation.     Ibid. 

211.  A  carriage  conveying  the  mail  of  the 
United  States  was  exempted  from  tolls  on  the 
Cumberland  road,  although  the  United  Slates 
had  ceded  the  parts  of  the  Cumbeiland  road  on 
which  the  carriage  passed.  This  exemption  did 
not  apply  to  other  property  in  the  carriage,  or  to 
the  per.sons  who  were  passengers.  Scaright  v. 
Stokes,  3  Howard,  151. 

212.  The  provision  in  the  act  of  the  state  of 
Maryland,  incorporating  the  Baltimore  and  Ohio 
Railroad  Company,  declaring  that  if  the  road 
should  not  pass  through  Washington  county,  one 
million  of  dollars  should  be  paid  to  the  county, 
was  repealable  by  the  legislature  of  Maryland. 
State  of  Marijland  v.  The  Baltimore  and  Ohio 
Railroad  Company,  3  Howard,  534. 

213.  Real  property  was  sold  under  an  execu- 
tion by  the  sheriff,  without  its  having  been  ap- 
praised according  to  the  act  of  the  legislature  of 
Indiana.  The  deed  for  the  property  was  not 
void.     Gaullcys  Lessee  v.  Eiring,  3  Howard,  707. 

214.  A  toll  charged  on  passengers  travelling 
in  the  mail-coach  on  the  Cumberland  road,  ceded 
by  the  United  States  to  the  state  of  Ohio,  when, 
by  the  same  act  of  (he  legislature  of  Ohio,  no  toll 
was  charged  on  passengers  in  other  travelling 
coaches,  was  illegal.  Neil,  Moore  ^'  Co.  v.  The 
Stale  of  Ohio.  3  Howard,  720. 

215.  The  act  of  the  legislature  of  Illinois, 
which  provides  that  a  sale  of  real  property  levied 
upon  shall  not  be  made,  unless  the  property 
bring  two-thirds  of  the  appraised  value,  is  uncon- 


stitutional.    M'-Craken  v.  Hayu-ard,  2  Howard, 
60S. 
See    Boundaries   of  States;   JurasDicTioN; 
Sl'PUe.me  Court  of  the  United  States. 


CONSTRUCTION  OF  BONDS  AND  WRITTEN 
INSTRUMENTS. 

1.  The  general  rule  is  well  settled  in  contro- 
versies arising  on  the  construction  of  bonds,  with 
conditions  for  the  performance  of  duties  prece- 
ded by  recitals,  that  where  the  undertaking  is 
general,  it  shall  be  restrained,  and  its  obligatory 
force  limited  within  the  recitals.  Bell  v.  Bnien, 
17  Peters,  161. 

2.  The  courts  of  the  United  States  are  not 
bound,  in  the  interpretation  of  deeds,  by  the  local 
adjudications  of  a  particular  state.  Thomas  v. 
Hatch,  3  Sumner's  C.  C.  R.  170. 

3.  Deeds  are  always  construed  according  to 
the  force  of  the  language  used  by  the  grantor, 
and  the  apparent  intentions  of  the  parties  de- 
ducible  therefrom.     Ibid. 

4.  The  following  words  followed  the  granting 
part  of  a  deed  :  "  a  certain  tract  of  land,  of  which 
only  five-eighths,  common  and  undivided,  is  the 
property  of  J.  D.  (the  grantor),  and  is  hereby 
conveyed,  with  the  exceptions  of  about  ten  acres 
of  land  conveyed  by  deed  to  VV.  H.,  kc,  &c.,  and 
also  one  acre  conveyed  by  deed  to  R.,  &c.,  and 
also  a  strip  of  land,  &c.,  containing  one-eighth 
of  an  acre,  &.C.,  which  exceptions  are  reserved 
out  of  the  five-eighths  as  aforesaid.  Held,  that 
the  grantor  conveyed  nothing  in  the  excepted 
parcels,  but  five  undivided  eighths  in  the  re- 
mainder of  the  tract.     Ibid. 

5.  A  boundary  "on  a  stream,"  or  "by  a 
stream,"  or  "to  a  stream,"  includes  the  flats,  at 
least  to  low-water  mark  ;  and  in  many  cases  to 
the  middle  thread  of  the  river.  Query,  How  it 
would  be  where  the  boundary  was  "on  the 
bank"  of  a  river.     Ibid. 

6.  A  boundary  on  the  bank  of  a  river,  referring 
to  fixed  monuments  on  the  bank,  limits  the  grant 
to  the  bank,  and  excludes  the  flat.     Ibid. 

7.  Where  there  was  a  deed  from  the  state, 
conveying  all  the  right,  title,  and  interest  of  the 
state,  unto  a  "lot  of  land  numbered  ten,  as  was 
surveyed  by  Park  Holland,  in  the  year  1801," 
which  deed,  in  the  specific  boundaries,  bounded 
the  lot  on  one  side  to  a  stake,  and  thence  "  to  the 
bank  of  the  river,  thence  by  the  bank  of  the 
river  to  the  first  mentioned  bounds ;"  and  in  the 
plan  the  lot  was  laid  down,  bounded  on  the 
river.  Qnery,  Whether,  taking  the  whole  de- 
scription together,  it  did  not  convey  the  lot  to  the 
stream,  and  include  the  flats?     Ibid. 

8.  If  a  plan  is  referred  to  in  a  deed,  and  the 
land,  according  to  that  plan,  is  bounded  on  a 
river,  with  no  other  specific  boundaries  than  the 
river :  Scmble,  that  the  flats  will  pass,  by  opera- 
tion of  law,  with  the  upland.     Ibid. 

9.  A  plan  of  a  tract  of  land,  which  is  referred 
to  in  a  deed,  for  purposes  of  description,  is  tt)  be 
treated  as  if  it  were  annexed  to,  and  made^part 
of  a  deed.     Ibid. 

10.  In  the  construction  of  penal  statutes,  the 
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proper  course  is  to  search  out  and  follow  the  true 
intent  of  the  legislature,  and  to  adopt  that  sense. 
which  harmonizes  best  with  the  context,  and 
promotes  in  the  fullest  manner  the  apparent 
policy  and  objects  of  the  legislature.  United 
States  V.  Winn,  3  Sumner's  C.  C.  R.  208. 

11.  In  construing  an  act  of  congress,  if  there 
be  a  mistake  apparent  upon  the  face  of  the  act, 
which  may  be  corrected  by  other  language  in 
the  act  itself,  the  mistake  is  not  fatal.  Blanchard 
V.  Sprague,  3  Sumner's  C.  C.  R.  279. 

12.  No  mere  misnomer  in  the  name  of  a  per- 
son, or  a  corporation  named  in  the  act,  is  latal, 
if  the  person  or  corporation  really  intended  can 
be  collected  from  the  terms  of  the  act.     Ibid. 

13.  But  where  the  descriptive  words  consti- 
tute the  very  essence  of  the  act,  unless  the 
description  is  so  clear  and  accurate  as  to  refer  to 
the  particular  subject  intended,  and  to  be_  inca- 
pable of  being  applied  to  any  other,  the  mistake 
is  fatal.     Ibid. 

14.  There  is  no  case  where  a  court,  in  the 
construction  of  a  statute,  has  substituted  other 
words  and  other  dates  in  order  to  maintain  an 
act.  making  erroneous  references  to  things  ali- 
unde.    Ibid. 

15.  By  act  of  congress  of  the  30th  of  January, 
1834,  it  was  enacted,  "  That  there  be  granted, 
&c.,  unto  Thomas  Blanchard,  &c.,  for  the  term 
of  fourteen  years  from  the  twelfth  day  of  Janu- 
ary, 1837,  the  exclusive  privilege  of  making, 
constructing,  using,  and  vending  to  others  to  be 
used,  his  inventioTi  of  a  machine  for  turning  or 
cutting  irregular  forms,  a  description  of  which  is 
given  in  schedule  or  specification  annexed  to 
letters-patent,  granted  to  the  said  T.  B.,  for  the 
said  invention,  on  the  twelfth  day  of  January, 
1820."  Now,  there  were  no  such  letters-patent 
of  the  12th  of  January.  1820,  as  are  referred  to 
in  this  act ;  but  letters-patent  of  the  20th  of 
January,  1820;  and  the  words  of  description 
therein  were,  "an  engine  for  turning  or  cutting 
irregular  forms,"  instead  of  "  a  machine  for  turn- 
ing or  cutting  irregular  forms."  Held,  that  the 
court  could  not  correct  this  variance,  so  as  to 
give  validity  to  the  letters-patent,  under  the  act 
of  1834.     Ibid. 

16.  An  act  of  congress  ought  to  be  construed 
so  as  not  to  operate  retrospectively,  or  ex  post 
facto,  unless  that  construction  is  unavoidable. 
Ibid.  535. 

*  17.  Conversations  between  parties,  at  the  time 
of  making  a  contract,  are  competent  evidence  to 
show  the  sense  which  they  attached  to  a  par- 
ticular term  used  in  the  contract.  Grayv.  Har- 
per, 1  Story's  C.  C.  R.  574. 

18.  Where  a  will  gave  certain  legacies  and 
bequests  to  A,  and  also  devised  certain  real  es- 
tate to  him,  annexing  a  "condition"  or  "condi- 
tions" thereto;  and  made  certain  bequests  and 
legacies  to  B,  directing  A,  in  a  subsecjuent  clause, 
to  pay  all  the  just  debts  of  the  testator,  it  was 
held,  that,  under  the  circumstances,  the  "condi- 
tion," or  "conditions,"  referred  to  the  payment 
of  the  testator's  debts,  and  were  not  a  mere 
charge  upon  A  personally,  but,  together  with  the 
legacies  and.  bequests  to  B.  were  a  charge  upon 
the  real  estate.    Scuuh  v.  Chumplin,  1  Story,  376. 


19.  In  the  construction  of  written  instruments, 
the  intention  of  the  parlies  is  to  be  ascertained, 
not  by  parol  evidence  thereof,  nor  by  mere  con- 
jecture, but  by  the  application  of  certain  rules 
of  interpretation  to  the  instrument  itself.  Cleve- 
land V.  Smith,  2  Story's  C.  C.  R.  278. 

20.  Wherever  there  is  a  latent  ambiguity  in 
an  instrument,  as  in  the  case  of  a  mutual  mis- 
take in  the  descriptive  words  therein,  the  inten- 
tion of  the  parties  is  to  be  collected  from  the  in- 
strument taken  as  a  whole,  and  effect  given 
thereto  cy  pres,  and  whatever  is  inconsistent 
therewith  Is  to  be  rejected.     Ibid. 

21.  The  general  rule,  in  the  interpretation  of 
the  descriptive  words  of  deeds  and  grants,  is, 
that  courses,  distances,  admeasurements,  and 
ideal  lines,  must  yield  to  known  and  fixed  monu- 
ments upon  the  ground  itself,  whether  they  be 
natural  or  artificial.     Ibid. 

22.  Where,  in  a  grant  of  land  from-  the  com- 
monwealth of  Massachusetts,  to  the  towns  of 
Taunton  and  Raynham,  the  land  was  described 
as  "  beginning  on  the  north  line  of  the  million 
acres,  at  a  yellow  birch-tree,  six  miles  east  from 
the  south-east  corner,"  &c.  (the  saiil  birch-tree 
being  marked  as  a  monument  in  the  original 
survey  of  the  land) :  whereas  the  said  birch-tree 
did  not,  in  fact,  stand  upon  the  said  north  line, 
as  supposed,  but  was  so  situated  that  a  gore  of 
land  was  left  between  it  and  the  said  north  line  ; 
it  was  held,  that  the  said  birch-tree,  and  not  the 
said  north  line,  was  to  be  taken  as  the  boundary 
of  the  land  granted.     Ibid. 

23.  Penal  statutes  must  be  strictly  construed, 
and  are  never  extended  by  implication.  An- 
dreses V.  U.  S.  2  Story's  C.  C.  R.  203. 

24.  Statutes  levying  taxes  or  duties  on  sub- 
jects or  citizens,  are  to  be  construed  most 
strongly  against  the  government,  and  in  favour 
of  the  "subjects  or  citizens,  and  their  provisions 
are  not  to  be  extended  by  implication  beyond 
the  clear  import  of  the  lan2uaa;e  used.  U.  S.  v. 
Wigglesioortk,  2  Story's  C.  C.  R.  369. 

25.  Statutes  are  to  be  interpreted  so  as  to  give 
effect  to  all  the  words  therein,  if  such  an  inter- 
pretation be  reasonable,  and  be  neither  repug- 
nant to  the  provisions,  nor  inconsistent  with  the 
objects  of  the  statute  ;  but  the  rule  is  otherwise, 
if  such  an  interpretation  requires  the  introduc- 
tion of  new  provisions  and  clauses  to  render  it 
sensible  or  practicable.  U.  S.  v.  Basset,  2  Sto- 
ry's C.  C.  R.  389. 
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1.  Principles  applied  in  the  Cimstrudion  of  Sta- 
tutes of  the  United  States,  and  Statutes  in 
general. 

1.  The  su.spensIon  of  a  statute  for  a  limited 
time,  is  not  a  repeal  of  it.  Brown,  Plaintiff  in 
Error  v.  Barry,  3  Dali.  365;  1  Cond.  Rep.  165. 
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2.  The  intention  of  the  legislature,  when  dis- 
covered, must  prevail;  any  rule  of  construction, 
declared  by  previous  acts,  to  the  contrary  not- 
withstanding.    Ibid. 

3.  The  presumption  must  always  be  in  favour 
of  the  validity  of  law,  if  the  contrary  is  not  clearly 
demonstrated.  Cooper  v.  Telfair',^  Dall.  14;  1 
Cond.  Rep.  211. 

4.  A  legislative  act  founded  on  a  mistaken 
opinion  of  what  was  law,  does  not  change  the 
actual  state  of  the  law,  as  to  pre-existing  cases. 
Talbot  v.Secman,  1  Cranch,  1;  1  Cond.  Rep.  229. 

5.  It  is  true,  that  in  mere  private  cases  be- 
tween individuals,  a  court  will  and  ought  to 
struggle  hard  against  a  construction,  which  will, 
by  a  retrospective  operation,  affect  the  rights  of 
parties;  but  in  great  national  concerns,  where 
individual  rights  acquired  by  war  are  sacrificed 
for  national  purposes,  the  contract  making  the 
sacrifice  ought  always  to  receive  a  construction 
conforming  to  its  manifest  import;  and  if  the 
nation  has  given  up  the  vested  rights  of  its  citi- 
zens, it  is  not  for  the  court,  but  for  the  govern- 
ment, to  consider  whether  it  be  a  case  proper 
for  compensation.  United  States  v.  The  Schooner 
Peggy,  1  Cranch,  103;   1  Cond.  Rep.  256. 

6.  If  courts  are  to  regard  the  constitution,  and 
the  constitution  is  superior  to  any  ordinary  act 
of  the  legislature,  the  constitution,  and  not  such 
ordinary  act,  must  govern  the  case  to  which 
they  both  apply.  Marbury  v.  Madison.  1  Cranch. 
137;   1  Cond.  Rep.  268. 

7.  In  the  construction  of  a  statute,  positive 
and  explicit  provisions,  comprehending  in  terms 
a  whole  class  of  cases,  are  not  to  be  restrained 
by  applying  to  those  cases  an  imphcation  drawn 
from  subsequent  words,  unless  that  implication 
be  ver}'  clear,  necessary  and  irresistible.  Faiv  v. 
Marsteller,  2  Cranch,  10;   1  Cond.  Rep.  337. 

8.  Where  a  case  is  shown  to  be  out  of  the 
mischief  intended  to  be  guarded  against,  or  out 
of  the  spirit  of  the  law,  the  letter  of  the  statute 
will  not  be  deemed  so  unequivocal  as  absolutely 
to  exclude  another  construction.     Ibid. 

9.  It  is  said  the  case  ought  to  be  an  extraordi- 
nary one,  that  the  circumstances  ought  to  be  un- 
common, which  would  warrant  a  departure  from 
the  general  principles  established  for  the  govern- 
ment of  contracts.  This  is  true,  and  the  supreme 
court  would  certainly  not  feel  itself  at  liberty  to 
exercise,  on  a  common  occasion,  a  discretionary 
power,  limited  only  by  the  opinion  entertained 
of  the  naked  justice  of  the  case.     Ibid. 

10.  That  a  law  is  the  best  expositor  of  itself; 
that  every  part  of  an  act  is  to  be  taken  into  view 
for  the  purpose  of  discovering  the  mind  of  the 
legislature;  and  that  the  details  of  one  part  may 
contain  regulations  restricting  the  extent  of  ge- 
neral expressions  used  in  another  part  of  the 
same  act,  are  among  those  plain  rules  laid  down 
by  common  sense  for  the  exposition  of  statutes, 
which  have  been  uniformly  acknowledged. 
Pennington  v.  Coxe,  2  Cranch,  33  :  1  Cond.  Rep. 
346. 

11.  It  is  undoubtedly  a  well  established  prin- 
ciple in  the  exposition  of  statutes,  that  every 
|)art  IS  to  be  considered,  and  the  intention  of  the 
legislature  to  be  extracted  from  the  whole.     It 


is  also  true,  that  where  great  inconvenience  will 
result  from  a  particular  construction,  that  con- 
struction is  to  be  avoided,  unless  the  meaning 
of  the  legislature  be  plain  ;  in  which  case  it  must 
be  obeyed.  U7iited  States  v.  Fisher  ct  ah,  As- 
signees of  Blight,  2  Cranch,  358;    1  Cond.  Rep. 

12.  That  the  consequences  are  to  be  considered 
in  expounding  laws,  where  the  intent  is  doubt- 
ful, is  a  principle  not  to  be  contradicted  :  but  it 
is  also  true,  that  it  is  a  principle  which  must  be 
applied  with  caution,  and  which  has  a  degree 
of  influence  dependent  on  the  nature  of  the  case 
to  which  it  is  applied,  when  rights  are  infringed. 
Ibid. 

13.  Where  fundamental  principles  are  over- 
thrown, where  the  general  system  of  the  laws 
is  departed  from,  the  legislative  intention  must 
be  expressed  with  irresistible  clearness,  to  in- 
duce a  court  of  justice  to  suppose  a  design  to 
effect  such  objects.  But  when  only  a  political 
regulation  is  made  which  is  inconvenient,  if  the 
intention  of  the  legislature  be  expressed  in  terms 
which  are  sufficiently  intelligible  to  leave  no 
doubt  in  the  mind,  when  the  words  are  taken  in 
their  ordinary  sense,  it  would  be  going  a  great 
way  to  say  that  a  constrained  interpretation  must 
be  put  upon  them,  to  avoid  an  inconvenience 
which  ought  to  have  been  contemplated  in  the 
legislature,  when  the  act  was  passed,  and  which, 
in  their  opinion,  was  probably  overbalanced  by 
the  particular  advantages  it  was  calculated  to 
produce.     Ibid. 

14.  In  cases  depending  on  the  statutes  of  a 
state,  the  settled  construction  of  those  statutes, 
by  the  state  courts,  is  to  be  regarded.  Polk's 
Lessee  v.  Wendal,  9  Cranch,  87;  3  Cond.  Rep. 
286. 

15.  In  the  construction  of  the  statutes  or  local 
laws  of  a  state,  it  is  frequently  necessary  to  recur 
to  the  history  and  situation  of  the  country,  in  or- 
der to  ascertain  the  reason  as  well  as  the  mean- 
nig  of  many  of  them,  to  enable  a  court  to  apply 
with  propriety  the  difierent  rules  for  construing 
statutes.  Preston  V.  Br ou-der,  1  Wheat.  116;  3 
Cond.  Rep.  508. 

16.  The  best  judges  in  England  have  been  of 
opinion,  that  relaxing  the  construction  of  the 
statute  of  frauds  ought  not  to  be  extended  fur- 
ther than  it  has  already  been  carried;  and  the 
supreme  court  entirely  concurs  in  that  opinion. 
Grant  v.  Naylor,  4  Cranch,  224  ;  2  Cond.  Rep.  95. 

17.  An  act  of  congress  ought  never  to  be  con- 
strued to  violate  the  law  of  nation.'',  if  any  other 
possible  construction  remains;  and  consequently 
can  never  be  construed  to  violate  neutral  rights, 
or  to  affect  neutral  commerce,  fuilher  than  is 
warranted  by  the  law  of  nations,  as  understood 
in  this  country.  Murraxi  v.  The  Charming  Betsey, 
2  Cranch,  64;   1  Cond.  Rep.  358. 

18.  When  an  act  of  congress  is  revived  by  a 
subsequent  act,  it  is  revived  precisely  in  that 
form,  and  with  that  effect,  which  it  had  at  the 
moment  when  it  expired.  The  Cargo  of  the  Brig 
Aurora  v.  The  United  States,  7  Cranch,  882;  2 
Cond.  Rep.  540. 

19.  It  is  a  general  rule,  in  the  construction  of 
public  statutes,  that  the  word  "may""  is  to  be 
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construed  "must,"  in  all  cases  where  the  legis- 
lature mean  to  impose  a  positive  and  absolute 
duty,  and ,  not  merely  to  give  a  discretionary 
power.  And  in  all  cases,  the  construction  should 
be  such  as  carries  into  effect  the  true  intent  and 
meaning  of  the  legislature  in  the  enactment. 
3Iinor  el  al.  v.  The  Mechanics^  Bank  of  Alexan- 
dria^ 1  Peters,  64. 

20.  Where  English  statutes,  such  for  instance 
as  the  statute  of  frauds,  and  the  statute  of  limi- 
tations, have  been  adopted  into  our  own  legisla- 
tion, the  known  and  settled  construction  of  those 
statutes  by  English  courts  of  law  has  been  con- 
sidered as  silently  incorporated  into  the  acts,  or 
has  been  received  with  all  the  weight  of  au- 
thority.   Dialogue  v.Pennock  et  al,  2  Peters.  18. 

21.  Where  the  question  upon  the  construction 
of  the  statute  of  a  state  relative  to  real  property 
has  been  settled  by  any  judicial  decision  in  the 
state  where  the  land  lies,  the  supreme  court, 
upon  the  uniform  principles  adopted  by  it,  would 
recognise  that  decision  as  a  part  of  the  local 
law.     Gardner  v.  Collins,  2  Peters,  85. 

22.  A  legislative  act  is  to  be  interpreted  ac- 
cording to  the  intention  of  the  legislature,  appa- 
rent upon  its  face.  Every  technical  rule,  as  to 
the  construction  or  force  of  particular  terms, 
must  yield  to  the  clear  e.vpression  of  the  para- 
mount will  of  the  legislature.  Wilkinson  v.  Le- 
land  et  al,  2  Peters,  662. 

23.  In  cases  not  absolutely  closed  by  authority, 
the  supreme  court  has  always  expressed  a  strong 
inclination  not  to  e.xtend  the  operation  of  the 
statute  of  frauds  so  as  to  embrace  original  and 
distinct  promises,  made  by  different  persons  at 
the  same  time,  upon  the  same  general  considera- 
tion.    Toionlcxjy.Sumrall,  2  Peters,  182. 

24.  The  supreme  court  has  been  often  called 
upon  to  consider  the  sixteenth  section  of  the 
judiciary  act  of  1789,  and  as  often,  either  ex- 

Eressly  or  by  the  course  of  its  decisions,  has 
eld  that  it  is  merely  declaratory ;  making  no 
alteration  whatever  in  the  rules  of  equity  on  the 
subject  of  legal  remedy.  Boycc''s  Executors  v. 
Grundy,  3  Peters,  210. 

25.  The  rule  which  has  uniformly  been  ob- 
served by  the  supreme  court  in  construing  sta- 
tutes, is  to  adopt  the  construction  made  by  courts 
of  the  country,  by  whose  legislature  the  statute 
was  enacted.  This  rule  may  be  susceptible  of 
some  modification,  when  applied  to  British.sta- 
tufes  which  are  adopted  in  any  of  the  states. 
By  adopting  them  they  become  our  own,  as  en- 
tirely as  if  they  had  been  enacted  by  the  legis- 
lature of  the  state.  Cathcart  et  al.  v.  Robinson,  5 
Peters,  264. 

26.  'Wie  construction  which  British  statutes 
had  received  in  I^ngland  at  the  time  of  their 
adoption  in  this  country,  indeed  to  the  time  of 
the  separation  of  this,  country  from  the  British 
empire,  may  very  properly  be  considered  as  ac- 
comj^anying  the  statutes  themselves,  and  form- 
ing an  integral  part  of  them.  But  however  subse- 
quent decisions  maybe  respected,  and  certainly 
they  are  entitled  to  great  respect,  their  absolute 
authority  is  not  admitted.  If  the  English  courts 
vary  their  construction  of  a  statute  which  is  com- 


mon to  both  countries,  we  do  not  hold  ourselves 
bound  to  fluctuate  with  them.     Ibid. 

27.  Laws  imposing  duties  on  importation  of 
goods,  are  intended  for  practical  use  and  appli- 
cation by  men  engaged  in  commerce  ;  and  hence 
it  has  become  a  settled  rule,  in  the  interpretation 
of  statutes  of  this  description,  to  construe  the 
language  adopted  by  the  legislature,  and  parti- 
cularly in  the  denomination  of  articles,  accord- 
ing to  the  commercial  understanding  of  the 
terms  used.  Elliott  v.  Swartivout,  10  Peters, 
137. 

28.  Genertilly,  statutes  are  to  be  construed  to 
operate  in  future,  unless  a  retrospective  effect 
be  clearly  intended.  Prince  v.  The  United  States, 
2  Gallis.  C.  C.  R.  204. 

29.  The  word  -'or"  has  sometimes  been  con- 
strued to  mean  "and."'  Such  construction  has 
been  clearly  necessary  to  give  effect  to  a  clause 
in  a  will,  or  to  some  legislative  provision,  but 
never  to  change  a  contract  at  pleasure.  Douglass 
v.Eyre,  Gilpm's  D.  C.  R.  148. 

30.  Where  a  British  statute  is  re-enacted  in 
this  country,  it  is  reasonable  to  suppose  that  the 
legislature  designed  to  adopt,  as  well  the  settled 
construction  which  had  been  given  to  the  act  by 
the  British  courts,  as  the  act  itself.  Kirkpatrick 
et  al  V.  Gibson^s  Executors,  2  Brockenb.  C.  C.  R. 
388. 

31.  In  doubtful  cases,  a  court  should  compare 
all  the  parts  of  a  statute,  and  different  statutes 
in  pari  materia,  to  ascertain  the  intention  of  the 
legislature.  The  Sloop  Elizabeth,  Paine's  C.  C. 
R."  11 . 

32.  Semhle :  That  in  questions  of  commercial 
law,  the  courts  of  the  United  States  are  not  con- 
cluded by  the  local  construction  proceeding  from 
state  courts.  Donncll  v.  The  American  Jr^s.  Co., 
2  Sumner's  C.  C.  R.  366. 

33.  In  the  construction  of  statutes,  one  part 
must  be  construed  by  another.  In  order  to  attest 
the  legislative  intention,  the  whole  statute  must 
be  inspected.  Strode  v.  Stafford  Justices,  1  Brock- 
enb. C.  C.  R.  162. 

34.  It  is  a  rule,  of  law  that  a  statute  applicable 
in  its  terms  to  particular  actions,  cannot  be  ap- 
plied by  construction  to  other  actions  standing 
on  the  same  reason.  Jacob  v.  The  United  States, 
1  Brockenb.  C.  C.  R.  520. 

35.  Penal  laws  must  be  construed  strictly  to 
bring  the  case  within  the  definition  of  the  law, 
but  not  so  as  to  exclude  a  case  wilhin  their  ordi- 
nary acceptation.  The  United  States  v.  Wilson 
and  Porter,  1  Baldwin's  C.  C.  R.  78. 

36.  Laws  are  construed  strictly  to  save  a 
right,  or  avoid  a  penalty  ;  and  liberally  to  give  a 
remedy,  or  effect  an  object  declared  in  the  law. 
Whitney  ct  al.  v.  Emmelt  et  al,  1  Baldwin's  C.  C. 
R.  316. 

37.  The  provisions  of  a  law  which  are  merely 
directory,  are  not  to  be  construed  into  conditions 
precedent.     Ibid. 

38.  The  mercantile  terms  are  to  be  taken  in 
the  sense  intended,  which  is  to  be  ascertained 
by  the  laws  in  pari  materia.  The  United  States 
V.  Twenty-four  Coils  of  Cordage,  1  Baldwin's  C. 
C.  R.  505. 
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39.  The  words  of  a  Jaw  imposing-  a  forfeiture 
or  penaltj-,  should  not  be  construed  to  embrace 
a  case  not  within  the  parts  of  the  law  which  pro- 
hibits the  act  done,  or  direct  the  performance  of 
an  act,  by  the  omission  of  which  the  penalty  or 
forfeiture  is  incurred.     Ibid.  508. 

40.  If  a  section  of  an  act  of  congress  admits 
of  tuo  interpretations,  one  of  which  brings  it 
Avjthin,  and  the  other  presses  it  beyond,  the'con- 
stitutional  authority  of  congress;  it  is 'the  duty 
of  the  supreme  court  to  adopt  the  former  con- 
struction, because  a  presumption  never  ought  to 
be  indulged  that  congress  meant  to  exercise  or 
usurp  any  unconstitufional  authority,  unless  that 
conclusion  is  forced  on  the  court  by  languajre 
altogether  unambiguous.  The  United  Statcs'v. 
Coombs,  12  Peters,  72. 

41.  Upon  the  general  principles  of  interpret- 
ing statutes,  where  the  words  are  general,  the 
court  are  not  at  liberty  to  insert  limitations  not 
called  for  by  the  sense,  or  the  objects,  or  the 
mischiefs  of  the  enactment.     Ibid. 

42.  Action  on  a  bond  to  the  United  Slates  for 
the  liberty  of  the  jail-yard  of  Portland,  in  the 
state  of  Maine.     The  condition  of  the  bond  was, 
that  J.  K.  and  B.  K.  should  ''continue  true  pri- 
soners in  the  custody  of  the  jailor,  within  the 
limits  of  the  jail-yard."     It  was  agreed  by  the 
counsel  for^the  plaintiff  and  defendants,  that  J. 
K.  and  B.  K.  had  remained  within   '•  the  limits 
of  the  jail-yard,"  as  established  under  the  laws 
of  1787,  of  Massachusetts,   then   prevailin<r  in 
Maine;   the  hmits  of  the 'jail-yard   bavins^  in 
October,   1798.   been  extended  over  the  whole 
county;  but  had  not  remained  within  the  limits 
established  on  the  29th  of  JNIay,  1787,  and  exist- 
ing when  the  act  of  congress 'was  passed,  4th 
January,  1800,  authorizing  peisons  under  process 
from  the  United  States  to  have  the  "jail  limit.'?," 
as  established  by  the  laws  of  the  state.     Held. 
That  the  act  of  congress  of   19th  May,    182s' 
gives  the  debtors  imprisoned  under  executions 
from  the  courts  of  the  United  States,  at  the  suit 
of  the  United  States,  the  privilege  of  the  jail 
limits  in  the  several  states,  as  they  were  fixed 
by  the  laws  of  the  several  'states  at  the  date  of 
that  act.     The  United  States  v.  Knight,  14  Peter« 
302.  ^' 

43.  Whatever  might  be  the  liability  of  the 
officer  who  took  the  bond  from  the  defendants, 
it  the  jail  limits  continued  to  be  such  as  were 
established  under  the  Jaw  of  Massachusetts,  of 
1787,  the  bond  not  having  been  taken  under  that 
law,  and  the  condition  being  different  from  the 
requirements  of  those  regulations;  the  parties 
to  the  bond,  the  suit  being  upon  the  bond,  are 
bound  for  nothmg  whatsoever,  but  what  is  con- 
tained in  the  condition,  whether  it  be  or  be  not 
conformable  with  the  law.  Ibid. 
,,/'*•  The^tatute  of  May  19th,  1828,  entitled. 
•An  act  further  to  regulate  processes  in  the 
courts  of  the  United  States,"  which  proposes 
only  to  regulate  the  mode  of  proceeding  in  civil 
suits,  does  not  dive.st  the  public  of  aiTy  right; 
does  not  violate  any  principle  of  public  polfcy 
but,  on  the  contrary,  makes  provision,  in  acconl- 
ance  with  the  policy  which  the  government  has 
indicated  by  many  acts  of  previous  legislation, 
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to  conform  to  state  laws,  in  giving  to  persons 
imprisoned  under  their  execution,  the  privilege 
of  jail  limits,  embracing  executions  at  the  ^uit 
of  the  United  States.     Ibid. 

45.  The  act  of  congress  under  which  title  was 
claimed,  being  a  private  act,  and  for  the  benefit 
of  the  city  of  Mobile  and  certain  individuals  :  it 
IS  fair  to  presume  it  was  passed  with  reference 
to  the  particular  claims  of  individuals,  and  the 
situation  of  the  land  embraced  in  the  law  at  the 
time  It  was  passed.  Lessee  of  Pollard's  Heirs  v. 
Kibbe,  14  Peters,  353. 

46.  A  lot  of  ground  was  granted  by  the  Spa- 
nish government  of  Florida,  in  1802,  to  Forbes 
and  Company,  in  the  city  of  Mobile,  Avhich  was 
afterwards  confirmed  by  the  commissioners  of 
the  United  States.  The  lot  granted  was  eighty 
feet  in  front,  and  three  hundred  and  four  feet  in 
depth,  bounded  on  the  east  by  Water  street. 
This,  while  the  Spanish  government  had  posses- 
sion of  the  territory,  was  known  as  "a  water 
lot."  In  front  of  this  lot  was  a  lot  which,  at  the 
time  of  the  grant  to  Forbes  and  Company,  was 
covered  by  the  water  of  the  bay  and  river  of 
Mobile,  the  high  tide  flowing  over  it ;  and  it  was 
separated  from  Forbes  and  Company's  lot  by 
Water  street.  It  was  afterwards,  in  part,  re- 
claimed by  Lewis,  who  had  no  title  to  it.  and 
who  was  afterwards  driven  off  by  one  of  the'  firm 
of  Forbes  and  Company.  A  blacksmith's  shop 
wa;?  then  put  upon  the  Jot  by  him ;  and  Lewis 
ao-ain,  by  proceedings  at  Jaw,  obtained  posses- 
sion-of  the  blacksmith's  shop,  it  not  being  his 
improvement.  The  improvement  was  first  made 
in  1823.  The  Spanish  governor,  in  1809,  after 
the  Louisiana  treaty  of  1803,  and  before  the  ter- 
ritory west  of  the  Perdido  was  out  of  the  pos- 
se.ssion  of  Spain,  granted  the  lot  in  front  of  the 

ot   owned    by   Forbes  and  Company,  to  Wil- 
liam  Pollard;   but   the   commissioners   of    the 
L lilted  Slates,  appointed  after  the  territory  was 
in  the  full  possession  of  the  United  States,  re- 
fused to  confirm  the  same,  '■'  because  of  the  want 
of    improvement   and   occupancy."      In    1824. 
congress  passed  an  act,  the  second  section  "of 
which  gives  to  those  who  have  improved  them, 
the  lots  in  Mobile,  known  under  the  Spanish 
government  as  '-'water  lots,"  e.xcept  when  the 
lot  so  improved  had  been  alienated,  and  e.xcept 
lots  of  which  the  Spanish  government  had  made 
;tiew  giants,"  or  orders  of  survey,  during  the 
time  the  Spanish  government  had  "power"  to 
grant  the  same ;  in  which  case,  the  lot  is  to  be- 
long to  the  alienee,  or  the  grantee.     In  1836, 
congress  passed  an  act  for  the"  relief  of  William 
Pollard's  heirs,  by  which  the  lot  granted  by  the 
Spanish  government  of  1809  was  given  to  the 
heirs,  saving  the  rights  of  third  persons;  and  a 
patent  for  this  lot  was  issued  to  the  heirs.of  Wil- 
liam Pollard,  by  the  United  States,  on  the  2d  of 
July,  1836.     Held,  That  the  lot  lying  east  of  the 
lot  granted  in  1802,  by  the  Spanish  government, 
to  Forbes  and   Company,  did  not  pass  by  that 
grant  to  Forbes  and  Company;  that  the  act~  of 
Congress  of  1824  did  not  vest  the  title  in  the  Jot 
east  of  the  lot  granted  in  1802  in  Forbes  and 
Company ;  and  that  the  heirs  of  Pollard,  under 
the  second  section  of  the  act  of  1824,  which  ex- 
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cepteJ  from  the  grant  to  the  city  of  jMobile,  &c., 
lots  held  under  "new  grants"  from  the  Spanish 
government,  and  under  the  act  of  congress  of 
1S36,  were  entitled  to  the  lot  granted  in  1809, 
by  the  Spanish  governor,  to  William  Pollard. 
Jbid. 

47.  The  term  "new  grants,"  in  its  ordinary 
acceptation,  when  applied  to  the  same  subject 
or  object,  is  the  opposite  of  "old."  But  such 
cannot  be  its  meaning  in  the  act  of  congress  of 
1824.  The  term  was  doubtless  used  in  relation 
to  the  e.xisting  condition  of  the  territory  in  which 
such  grants  were  made.  The  territory  had  been 
ceded  to  the  United  States  by  the  Louisiana 
treaty;  but,  in  consequence  of  a  dispute  with 
Spain  about  the  boundary  line,  had  remained  in 
the  possession  of  Spain.  During  this  time,  Spain 
continued  to  issue  evidences  of  titles  to  lands 
within  the  territory  in  dispute.  The  term  "new" 
was  very  appropriately  used  as  applicable  to 
grants  and  orders  of  survey  of  this  description, 
as  contradistinguished  from  those  issued  before 
the  cession.     Ibid. 

48.  The  time  when  the  Spanish  government 
had  the  "power"  to  grant  lands  in  the  territory, 
by  every  reasonable  intendment  of  the  act  of 
congress  of  1824,  must  have  been  so  designated 
with  reference  to  the  existing  state  of  the  terri- 
tory, as  between  the  United  States  and  Spain ; 
the  right  to  the  territory  being  in  the  United 
States,  and  the  possession  in  Spain.  The  lan- 
guage, "during  the  time  at  which  Spain  had  the 
power  to  grant  the  same,"  was,  under  such  cir- 
cumstances, very  appropriately  applied  to  the 
case.  It  could  with  no  propriety  have  been  ap- 
plied to  the  case,  if  Spain  had  full  dominion  over 
the  territory,  by  the  union  of  the  right  and  the 
possession;  and,  in  this  view,  it  is  no  forced  in- 
terpretation of  the  word  "power,"  to  consider 
it  here  used  as  importing  an  imperfect  right,  and' 
distinguislied  from  complete  lawful  authority. 
Ibid. 

49.  The  act  of  congress  of  25th  March,  1812, 
appointing  commissioners  to  ascertain  the  title 
and  claims  to  lands  on  the  east  side  of  the  Mis- 
sissippi, and  west  side  of  the  Perdido,  and  fall- 
ing within  the  cession  of  France,  embraced  all 
claims  of  this  description.  It ,  extended  to  all 
claims  by  virtue  of  any  grant,  order  of  survey, 
or  other  evidence  of  claim  whatsoever,  dc-rived 
from  the  French,  British,  or  Spanish  goveili- 
ments;  and  the  reports  of  the  commissioners 
show,  that  evidence  of  claims  of  various  des- 
criptions, issued  by  Spanish  authority,  down  to 
1810,  <?ome  under  their  examination.  And  the 
legislation  of  congress  shows  many  laws  passed 
contirming  incomplete  titles,  originating  after  the 
date  of  the  treaty  between  France  and  Spain  at 
St.  Ildefonso.  Such  claims  are  certainly  not 
beyond  the  reach  of  congress  to  confirm,  al- 
though it  may  retpiire  a  special  act  of  congress 
for  that  purpose.  Such  is  the  act  of  congress 
of  2d  July,  1S.36,  which  confirms  the  title  of 
William  Pollard's  heirs  to  the  lot  which  is  the 
subject  of  this  suit.     Ibid. 

50.  The  olllce  of  a  proviso,  generally,  is  either 
to  except  something  from  the  enacting  clause, 
or  to  qualify  or  restrain  its  generality,  or  to  ex- 


clude some  possible  ground  of  misinterpretation 
of  its  extending  to  cases  not  intended  by  the 
legislature  to  be  brought  within  its  purview. 
3linis  V.  The  United  States,  15  Peters,  423. 

51.  The  act  of  congress  of  the  26th  May, 
1824,  entitled  "An  act  granting  certain  lots  of 
ground  to  the  corporation  of  the  city  of  Mobile, 
and  to  certain  individuals  of  the  said  city,"  re- 
linquished the  rights  of  the  United  States,  what- 
ever they  were  in  the  lot  in  question,  to  the  pro- 
prietor of  th^  front  lot.  Watkins  v.Holman,  16 
Peters,  25. 

52.  The  act  of  the  legislature  of  Alabama, 
which  authorized  Sarah  Holman,  resident  in  Bos- 
ton, the  administratrix  of  Oliver  Holman,  to  sell 
the  estate  of  which  Holman  died  seised  in  the 
city  of  Mobile,  was  a  valid  act ;  and  the  deed 
made  under  that  statute,  according  to  its  provi- 
sions, was  legal  and  operative,  and  was  unau- 
thorized by  the  constitution  of  Alabama.     Ibid. 

53.  A  lot  of  ground,  part  of  the  ground  on 
which  Foit  Charlotte  had  been  erected,  in  the 
city  of  Mobile,  before  the  territory  was  acquired 
fiom  Spain  by  the  United  States,  had  been  sold 
under  an  act  of  congress  of  1818.  The  lot  had 
been  laid  out  according  to  a  plan  by  which  a 
street  called  Water  street  was  run  along  the 
margin  of  Mobile  river,  and  the  street  was  ex- 
tended over  part  of  the  site  of  Fort  Charlotte. 
The  lot  was  situated  west  of  Water  street,  but 
when  sold  by  the  United  States,  its  eastern  line 
was  below  high-water  mark  of  the  river.  The 
purchaser  of  this  lot  improved  the  lot  lying  in 
front  of  it,  east  of  Water  street,  having  filled  it 
up  at  a  heavy  expense,  thus  reclaiming  it  from 
the  river,  which  at  high-water  had  covered  it. 
When  the  lot  east  of  Water  street  was  pur- 
chased, the  purchaser  could  not  pass  along  the 
street,  except  with  the  aid  of  logs  and  other 
timber.  Water  street  was,  in  1823,  filled  up  at 
the  cost  of  the  city  of  Mobile.  Taxes  and  as- 
sessments, for  making  side-walks  along  Water 
street,  were  paitl  to  the  city  of  Mobile  by  the 
owner  of  the  lot.  The  city  of  IMobile  had 
brought  suit  for  taxes,  and  had  advertised  the 
lot  for  sale,  as  the  property  of  a  tenant  under  the 
purchaser  of  the  lot.  On  the  26th  of  May,  1824, 
congress  passed  an  act  which  declareii,  in  the 
first  section,  that  all  the  right  and  claim  of  the 
United  Slates  to  the  lots  known  as  the  Hospital 
and  Bakehouse  lots,  containing  about  three- 
fourths  of  an  acre  of  land  in  the  state  of  Ala- 
bama ;  and  all  tbe  right  and  claim  of  the  United 
States  to  all  the  lots  not  sold  or  confirmed  lo  in- 
dividuals, either  by  this  or  any  former  act,  and 
to  which  no  ecpiilable  title  exists,  in  favour  of 
any  indivi<lual  under  thi's  or  any  other  act,  be- 
tween high-water  mark  anil  the  channel  of  the 
river,  and  between  Church  street  and  North 
BouiKJary  street,  in  front  of  the  city  of  Mobile, 
shouKl  be  vested  in  the  corporation  of  the  city 
of  iSlobile,  for  the  use  of  the  city  for  ever.  The 
second  section  provides,  "that  all  the  right  and 
claim  of  the  United  Slates  to  so  many  of  the 
lots  east  of  Water  street,  and  between  Church 
street  and  North  Boundary  street,  now  known 
as  water  lots,  as  are  situated  between  the  chan- 
nel of  the  river  and  the  front  of  the  lots,  known 
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under  the  Spanish  governmeni,  as  water  lots,  in 
the  said  city  of  Mobile,  whereon  improvements 
have  been  made,  be,  and  the  same  are  hereby 
vested  in  the  several  proprietors  and  occupants 
of  each  of  the  lots  heretofore  fronting  on  the 
river  Mobile,"  &c.  The  city  of  Mobile  claimed 
from  the  defendant  in  error  the  lot  held  by  him, 
under  the  purchase  from  the  United  States,  and 
the  improvements  before  described,  asserting 
that  the  same  was  vested  in  the  city  by  the  first 
section  of  the  act  of  1824.  Held,  that  under  the 
provisions  of  the  second  section  of  the  act,  the 
defendant  in  error  claiming  under  the  purchase 
made  under  the  act  of  1818,  and  under  the  act 
of  1824,  was  entitled  to  the  lot.  The  City  of 
Mobile  V.  Eslava,  16  Peters,  234. 

54.  The  right  relinquished  by  the  United 
Stales  was  to  the  water  lots  "  lying  east  of  Water 
street,  and  between  Church  street  and  North 
Boundary  street,  now  known  as  water  lots,  as 
are  situated  between  the  channel  of  the  river 
and  the  front  of  the  lots,  known  under  the  Spa- 
nish government  as  water  lots,  in  the  said  city 
of  Mobile,  whereon  improvements  have  been 
made."  The  improvements  refer  to  the  water 
lots,  and  not  to  the  front  lots.  A  reasonable 
construction  of  the  act  requires  the  improve- 
ments to  have  been  made  or  owned  by  the  pro- 
prietor of  the  front  lot  at  the  time  of  the  pas- 
sage of  the  act.  Being  proprietor  of  the  front 
lot"J  and  having  improved  the  water  lot  opposite 
and  east  of  Water  street,  constitute  the  condi- 
tions on  which  the  riirht  under  the  statute  vests. 
Ibid. 

55.  A  grant  by  the  Spanish  government,  con- 
firmed by  the  United  States,  was  made  of  a  lot 
of  ground  in  the  city  of  Mobile,  running  from  a 
certain  boundary  eastwardly  to  the  river  Mobile. 
The  land  adjacent  to  this  lot,  and  extending  from 
high-water  mark  to  the  channel  of  the  river,  in 
front  of  the  lot,  was  held  by  the  grantee  as  ap- 
purtenant to  the  fast  land  above  high-water 
mark.  The  city  of  Mobile  instituted  an  action 
to  recover  the  same,  asserting  a  title  to  it  under 
the  a.ct  of  congress  of  26th  May,  1824,  granting 
certain  lots  of  ground  to  the  corporation  of  the 
city  of  Mobile,  and  to  certain  individuals  in  the 
said  city.  Held,  that  this  lot  was  within  the 
exceptions  of  the  act  of  1824;  and  no  right  to 
the  same  was  vested  in  the  city  of  Mobile  by 
the  act.  The  City  of  Mobile  v.  Hallctt,  16  Peters, 
261. 

56.  The  twenty-fifth  clause  of  the  second  sec- 
tion of  the  tariff  act  of  1832,  ch.  244,  includes 
within  its  terms  all  bindings,  whether  worsted 
or  woollen.     Whiting  v.  Bancroft,  1  Story,  560. 

57.  Although  penal  statutes  are  to  be  con- 
strued strictly,  yet  all  the  provisions  thereof 
must  be  taken  together,  and  interpreted  accord- 
ing to  the  import  of  the  words,  and  not  by  the 
mere  division  into  sections,  so  as  to  give  effect 
to  the  objects  and  intent  of  the  statute.  And  all 
statutes  relating  to  the  same  subject-matter,  are 
to  be  interpreted  together;  and  such  a  construc- 
tion is  to  be  given  to  them,  consistent  with  the 
words,  as  will  avoid  the  mischiefs,  and  promote 
the  objects  and  policy  contemplated  by  the  sta- 
tutes.    The  Schooner  Harriet,  1  Story,  251. 


58.  The  tariff  being  a  statute  regulating  com- 
merce, the  terms  of  it  must  be  construed  accord- 
ing to  commercial  usage  and  understanding.  In 
this  case,  it  was  submitted  to  the  jury  to'deter- 
mine  whether  gunny  cloth  and  cotton  bagging- 
were  different  articles  of  commerce.  JBacon  v. 
Bancroft,  1  Story,  341.  Lee  V.Lincoln,  1  Story, 
610. 

59.  In  expounding  a  law,  the  court  cannot,  in 
any  degree,  be  influenced  by  the  construction 
put  upon  it  by  individual  members  of  congress, 
in  the  debate  which  took  place  on  its  passage, 
nor  by  the  motives  or  reasons  assigned  by  them 
for  supporting  or  opposing  amendments  that 
were  offered.  The  law,  as  it  passed,  is  the  will 
of  the  majority  of  both  houses ;  and  the  only 
mode  in  which  that  will  is  spoken,  is  the  act 
itself;  and  the  intention  of  the  law  must  be  ga- 
thered from  the  language  there  used,  comparing 
it,  when  any  ambiguity  exists,  with  the  laws 
upon  the  same  subject,  and  looking,  if  necessary, 
to  the  public  history  of  the  times  in  which  it 
passed.   Aldridgc  et  al.  v.  Williams,  3  Howard, 24. 

60.  It  is  impossible  to  suppose  that  congress, 
by  the  act  of  ]\Iarch  2,  1833,  commonly  called 
the  compromise  act,  could  have  doubted  its 
power  to  repeal  or  modify  the  duties  imposed 
by  that  act,  in  such  manner  as  the  pubhc  exi- 
gencies might  require,  or  its  power  to  pass  laws 
to  secure  the  collection  of  the  revenue,  and  to 
punish  any  one  who  might  attempt  to  evade  the 
duties  imposed  by  an  act  of  congress.     Ibid. 

61.  The  act  of  March  2,  1832,  did  not  repeal 
all  duties  imposed  by  the  laws  of  the  United 
Slates  after  the  time  limited  in  that  act  should 
expire.  The  duties  payable  before  the  act  of 
March  2,  1832,  could  be  legally  collected  under 
rules  and  regulations  established  under  the  au- 
thority of  the  president  of  the  United  States,  by 
the  secretary  of  the  treasury.     Ibid.  28. 

62.  If  divers  statutes  relate  to  the  same  thing, 
they  ought  to  be  taken  into  consideration  in  con- 
struing any  one  of  them  ;  and  it  is  an  established 
rule  of  law,  that  all  acts  in  pari  materia  are  to 
be  taken  together  as  if  they  were  one  law.  The 
supreme  court  have  repeatedly,  in  effect,  acted 
upon  this  rule.  The  United  States  v.  Freeman,  3 
Howard,  565. 

63.  Brevet  officers  in  the  marine  corps,  in  re- 
spect to  pay  and  emoluments,  were  included 
uhder  the  army  regulation,  No.  1124,  sanctioned 
on  the  1st  of  March,  1825;  were  included  also 
under  the  regulations  upon  the  subject  of  brevet 
pay,  sanctioned  by  the  president  December  1st, 
1836;  and  they  may  claim  brevet  pay  and  emo- 
luments under  the  regulations  of  1841,  when 
they  exercise  a  command  according  to  the  pro- 
visions regulating  brevet  pay  on  page  344  of  the 
army  regulations  of  1841.  The  act  of  June  5, 
1834,  does  not  repeal  the  first  section  of  the  act 
of  1818,  regulating  the  pay  and  emoluments  of 
brevet  officers.     Ibid.  566. 

64.  The  fifth  section  of  the  act  of  June  30, 
1834,  is  a  repeal  of  the  joint  resolution  of  con- 
gress of  May  25,  1832,  respecting  the  pay.  and 
emoluments  of  the  marine  corps.     Ibid. 

65.  Appropriations  having  been  made  by  con- 
gress  for   double   rations,   does   not   determine 
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what  officers  in  command  shall  be  enthled  to 
them.     Ibid.  567. 

66.  A  brevet  field-officer  of  the  marine  corps, 
commanding  at  a  separate  post,  without  a  com- 
mand equal  to  his  brevet  rank,  is  not  entitled  to 
brevet  pay  and  emoluments.     Ibid. 

67.  If  such  brevet  officer  is  a  captain  in  the 
line  of  his  corps,  and  in  the  actual  command  of 
his  company,  whether  he  is  in  command  of  a 
post  or  not,  he  is  entitled  to  the  compensation 
2;iven  by  the  second  section  of  the  act  of  JNIarch 
2,  1827.     Ibid. 

68.  The  first  part  of  the  act  attaches  brevet 
pay  and  emoluments  to  the  command  of  a  sepa- 
rate post,  for  which  it  is  not  allowed  by  law,  and 
cannot,  therefore,  influence  any  right  to  compen- 
sation which  may  have  accrued  to  a  captain  in 
the  line  under  the  second  section  of  the  act  of 
1827.  The  act  is  in  full  force,  unrepealed,  in 
any  way,  by  the  act  of  1834,  for  the  better  or- 
ganization of  the  marine  corps.     Ibid. 

69.  It  is  not  sufficient  that  a  law  shall  be  con- 
sidered repealed  by  necessary  implication,  to 
establish  that  subsequent  laws  cover  some,  or 
even  all  the  cases  provided  for  by  it ;  for  they 
may  be  merely  aflirmative,  or  cumulative,  or 
au.xiliary.  But  there  must  be  a  positive  repug- 
nancy between  the  provisions  of  the  new  laws 
and  those  of  the  old ;  and  even  then  the  repealed 
law  is  repealed  by  implication  only,  pro  tanfo, 
to  the  extent  of  the  repugnancy.  Daviess  v.  Fair- 
bairn  et  al.,  3  Howard,  444. 

70.  It  is  a  well-setlled  principle  of  construc- 
tion, that  conveyances  are,  if  practicable  on  any 
reasonable  view  of  the  subject,  to  be  sustained, 
rather  than  to  be  pronounced  void  ;  and  also  that 
statutes  which  apparently  conflict  w^ith  each 
other  are  to  be  reconciled,  as  far  as  may  be  on 
any  fair  hypothesis;  and  validity  given  to  each, 
if  it  can  be  done,  and  is  necessary  to  conform  to 
usages  under  them,  or  to  preserve  the  titles  to 
property  undisturbed.  Bcals  v.  Hale.  4  How- 
ard, 51. 

71.  William  S.  Rogers,  a  white  man,  was  in- 
dicted for  the  murder  of  Jacob  Nicholson,  also  a 
white  man,  in  the  country  allotted  to  and  occu- 
pied by  the  Cherokee  Indians.  The  defendant 
pleaded  that  he  had  incorporated  himself  with 
the  Cherokee  Indians,  and  had  been  adopted, 
recognised,  and  so  treated  by  the  tribe,  and  was 
domiciled  in  their  country,  and  was  entitled  to 
all  the  privileges  of  the  Cherokees ;  and  therefore 
the  court  before  which  he  had  been  tried  had  no 
jurisdiction  over  the  case.  The  act  of  congress 
of  June  30,  1834,  entitled,  "an  act  to  regulate 
trade  a^id  intercourse  with  the  Indian  tribes,  and 
to  preserve  the  peace  of  the  frontiers,"  provides 
that  the  law  shall  not  extend  to  crimes  commit- 
ted by  one  Indian  against  the  person  or  property 
of  another  Indian.  Held,  that  the  provision  diii 
not  extend  to  the  ca.se  of  a  white  man  who  had 
become  incorporated  into  an  Indian  tribe.  The 
United  Slates  v.  Rogers,  4  Howard,  573. 

2.  Principles  applied,  in  the  Courts  of  the  United 
States,  in  the  Construction  of  Statutes  of  the 
States  of  the  United  States. 

72.  In  construing  the  statutes  of  a  state,  infi- 


nite mischief  would  ensue,  should  the  federal 
courts  observe  a  different  rule  from  that  which 
has  been  long  established  in  the  state.  M^Keen 
v.  Delancifs  Lessee,  5  Cranch  22:  2  Cond.  Rep. 
179. 

73.  In  cases  depending  on  the  statute  of  a 
state,  and  more  especially  in  those  respecting 
titles  to  land,  the  federal  courts  adopt  the  con- 
struction of  the  state  where  that  construction  is 
settled  and  can  be  ascertained.  PoWs  Lessee  v. 
JVcndul,  9  Cranch,  87:  3  Cond.  Rep.  286. 

74.  In  the  construction  of  the  statute  or  local 
laws  of  a  state,  it  is  frequently  necessary  to  recur 
to  the  history  and  situation  of  the  country,  in 
order  to  ascertain  the  reason  as  well  as  the 
meaning  of  many  of  the  provisions  in  them,  to 
enable  a  court  to  apply,  with  propriety,  the  dif- 
ferent rules  for  construing  statutes.  Preston  v. 
Browder.  1  Wheat.  115;  3  Cond.  Rep.  508. 

75.  The  supreme  court  uniformly  acts  under 
a  desire  to  conform  its  decisions  to  those  of  the 
state  courts  on  their  local  laws.  Mutual  Assu- 
rance Society  v.  Watts,  1  Wheat.  279;  3  Cond. 
Rep.  570. 

76.  The  supreme  court  holds  in  the  highest 
respect,  decisions  of  state  courts  upon  local  laws, 
forming  rules  of  property.  Shipp  ct  al.  v.  Miller''s 
Heirs,  2  Wheat.  316;  4  Cond.  Rep.  132. 

77.  Where  the  question  upon  the  construction 
of  the  statute  of  a  state  relative  to  real  property, 
has  been  settled  by  any  judicial  decision  in  the 
state  where  the  land  h'es,  the  supreme  court, 
upon  the  uniform  principles  adopted  by  it,  would 
recognise  that  decision  as  a  part  of  the  local  law. 
Gardner  v.  Collins,  2  Peters,  58. 

78.  In  construing  local  statutes  respecting  real 
property,  the  courts  of  the  Union  are  governed 
by  the  decisions  of  the  stale  tribunals.  Thatcher 
ct  al.  V.  Powell,  6  Wheat.  119:  5  Cond.- Rep.  28. 

79.  The  courts  of  the  United  States,  in  cases 
depending  on  the  laws  of  a  particular  state,  will, 
in  general,  adopt  the  construction  which  the 
courts  of  the  state  have  given  to  those  laws. 
Elmendorf  v.  Taylor  et  al,  10  Wheat.  152;  6 
Cond.  Rep.  47. 

80.  Under  the  thirty-fourth  section  of  the  ju- 
diciary act  of  1789,  the  acts  of  limitations  of  the 
several  states,  where  no  special  provision  has 
been  made  by  congress,  form  a  rule  of  decision 
in  the  courts  of  the  United  States,  and  the  same 
efTect  is  given  to  them  as  is  given  in  the  state 
courts.    ^M'Cluny  v.  Silliman,  3  Peters,  277. 

81.  The  supreme  court  has  uniformly  professed 
its  disposition,  in  cases  depending  on  the  laws 
of  a  particular  state,  to  adopt  the  construction 
whicli  has  been  aiven  by  the  courts  of  the  state 
to  those  laws.  This  cour.se  is  founded  upon  the 
principle  supposed  to  be  universally  recognised, 
that  the  judicial  department  of  ever}'  govern- 
ment, where  such  department  exists,  is  the  ap- 
propriate organ  for  construing  the  legislative  acts 
of  that  government.  Elmendorf  v.  Taylor  et  al., 
10  Wheat.  152;  6  Cond.  Rep.  47. 

82.  On  this  principle,  the  construction  given 
by  the  supreme  court  of  the  United  Slates,  to  the 
constitution  and  laws  of  the  United  Stales,  will 
be  received  by  the  slates  as  their  true  construc- 
tion.    Ibid. 
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83.  The  statute  laws  of  the  states  must  fur- 
nish the  rule  of  decision  to  the  federal  courts,  as 
far  as  they  comport  with  the  constitution  of  the 
United  States,  in  all  cases  arising  within  the  re- 
spective states ;  and  a  fi.\ed  and  received  con- 
struction of  their  respective  statute  laws,  in  their 
own  court.s.  makes  a  part  of  such  statute  law. 
Shelby  el  al.  v.  Guy^  11  Wheat.  361 ;  6  Cond.  Rep. 
345. 

84.  The  supreme  court  adopts  the  local  law 
of  real  property  as  ascertained  by  the  decisions 
of  the  state  courts,  whether  these  decisions  are 
grounded  on  the  construction  of  the  statutes  of 
the  state,  or  form  a  part  of  the  unwritten  law 
of  the  state,  which  has  become  a  fi.xed  rule  of 
property.  Jackson  v.  Chew,  12  Wheat.  153;  6 
Cond.  Rep.  489. 

85.  The  true  exposition  of  the  thirty-fourth 
section  of  the  judiciary  act  of  1789,  chap.  20, 
which  provides  that  "  the  laws  of  the  several 
states,  e.xcept  where  the  constitution,  treaties,  or 
laws  of  the  United  States  shall  otherwise  require 
or  provide,  shall  be  regarded  as  rules  of  decision 
in  trials  at  common  law,  in  the  courts  of  the 
United  States,  where  they  apply,"  is,  that  the 
rights  of  persons  and  rules  of  property,  as  settled 
in  the  states,  shall  be  guides  to  the  courts  of  the 
United  States,  in  controversies  depending  before 
such  courts.  United  States  v.  Wonson,  1  Gallis. 
C.  C.  R.  5. 

86.  The  laws  of  the  state  regulating  titles  and 
remedies  to  real  estates,  must,  in  the  absence 
of  other  regulations  by  the  United  States,  be, 
upon  general  principles,  the  rules  of  decision, 
equally  between  citizens  and  foreigners.  Society 
for  the  Propagation  of  the  Gospel,  fyc.  v.  Wheeler, 
2  Gallis.  C.  C.  R.  105. 

87.  If  a  contract  made  in  a  particular  state,  or 
with  a  view  to  its  laws,  be  discharged  under  a 
law  of  that  state,  against  which  no  constitutional 
objection  exists;  such  law  would  be  regarded  as 
a  rule  of  decision  by  the  federal  courts,  as  well 
as  that  under  which  it  was  created.  Golden  v. 
Prince,  3  W^ash.  C.  C.  R.  313. 

88.  The  laws  of  the  states,  as  to  rights,  fur- 
nish rules  of  decision  for  the  federal  courts, 
under  certain  qualifications;  but  as  to  remedies, 
they  have  no  binding  force  in  those  courts. 
Campbell  et  al.  v.  Claudius,  Peters'  C.  C.  R. 
484. 

89.  The  powers  bestowed  by  the  constitution 
upon  the  government  of  the  United  States,  were 
limited  in  their  extent,  and  were  not  intended, 
nor  can  they  be  construed  with  other  powers 
before  vested  in  the  state  governments;  which, 
of  course,  were  reserved  to  those  governments, 
impliedly  as  well  as  by  an  express  provision  of 
the  constitution.  Golden  v.  Prince,  3  Wash.  C. 
C.  R.  313. 

90.  The  state  governments  retained  the  right 
to  make  such  laws  as  they  might  think  proper, 
within  the  ordinary  functions  "of  leoislation,  if 
not  inconsistent  with  the  powers  vested  exclu- 
sively in  the  government  of  the  United  States, 
and  not  forbidden  by  some  articles  of  the  consti- 
tution of  the  United  States,  or  of  the  state  ;  and 
such  laws  were  obligatory  upon  all  the  citizens 
of  that  state,  as  well  as  others  who  might  claim 
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rights  or  redress  for  injuries  under  those  laws,  or 
in  the  courts  of  that  state.     Ibid. 

91.  The  establishment  of  federal  courts,  and 
the  jurisdiction  granted  to  them  in  certain  speci- 
fied cases,  could  not.  consistently  with  the  spirit 
and  provisions  of  the  constitution,  impair  any  of 
the  obligations  imposed  by  the  laws  of  the  state, 
by  setting  up  in  those  courts  a  rule  of  decision 
at  variance  with  that  which  was  binding  upon 
the  citizen?,  and  which  they  were  bound  to  obey. 
Ibid. 

92.  The  laws  of  a  state,  affecting  contracts,  »■ 
regulating  the  disposition  and  transmission  of  * 
property,  real  or  personal,  and  a  variety  of  others, 
which  in  themselves  are  free  from  all  constitu- 
tional objections,  are  equally  valid  and  obliga- 
tory within  the  state,  since  the  adoption  of  The 
constitution  of  the  United  States,  as  they  were 
before.  They  provide  rules  of  civil  conduct  for 
every  individual  who  is  subject  to  their  power. 
Ibid. 

93.  Soon  after  the  decision  of  a  case  in  the 
circuit  court  for  the  district  of  East  Virginia,  a 
case  was  decided  in  the  court  of  appeals  of  the 
state,  in  which  the  question  on  the  e.vecution  law 
of  the  state  of  Virginia  was  elaborately  argued, 
and  deliberately  decided.  That  decision "wa.s, 
that  the  right  to  take  out  an  elegit  is  not  sus- 
pended by  suing  out  a  writ  of  fieri  facias;  and, 
consequently,  that  the  lien  of  the  judgment  con- 
tinues pending  the  proceedings  on  that  writ. 
The  supreme  court,  according  to  its  uniform 
course,  adopts  the  construction  of  the  act  which 
is  made  by  the  highest  court  of  the  state.  The 
United  States  v.  Morrison,  4  Peters,  127. 

94.  The  supreme  court  of  the  state  of  South 
Carolina  having  decided  that  the  act  of  the  le- 
gislature of  that  state  of  1744,  relative  to  the 
cornmencement,  within  two  years,  of  actions  of 
ejectment  after  nonsuit,  discontinuance,  &c.,  is 
a  part  of  the  limitation  act  of  1812,  and  that  a 
suit  commenced  within  the  time  prescribed, 
arrests  the  limitation  :  and  this,  being  the  deci- 
sion of  the  highest  judicial  tribunal  on  the  con- 
struction of  a  state  law  relating  to  titles  and  real 
propertj-,  must  be  regarded  by  this  court  as  the 
rule  to  bind  its  judgment.  Henderson  and  Wife 
v.  Griffin,  5  Peters,  151. 

95.  The  legislature  must  be  presumed  to  use 
words  in  their  known  and  ordinary  signification, 
unless  that  sense  be  repelled  by  the  context. 
'•The  common  law"'  is  constantly  used  in  con- 
tradistinction to  the  statute  law.  Lessee  of  Levy 
V.  M'Cartee,  6  Peters,  102. 

96.  The  supreme  court  have  uniformly  adopt- 
ed the  decisions  of  the  state  tribunals,  respec- 
tively, in  the  construction  of  their  statutes.  This 
has  been  done  as  a  matter  of  principle,  in  all 
cases  where  the  decision  of  a  state  court  has 
become  a  rule  of  property.  Green  v.  Neal,  6 
Peters,  291. 

97.  In  a  great  majority  of  the  causes  brought 
before  the  federal  tribunals,  they  are  called  on 
to  enforce  the  laws  of  the  states.  The  rights 
of  parties  are  determined  under  these  laws  :  and 
it  would  be  a  strange  perversion  of  principle,  if 
the  judicial  exposition  of  these  laws  by  the  state 
tribunals  should  be  disreii-arded.     These  exposi- 
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tions  constitute  the  law,  and  fix  the  rule  of  pio- 
pertj-.  Rights  are  acquired  under  this  rule  •  and 
it  regulates  all  the  transactions  which  come 
within  its  scope.     Ibid. 

98.  On  all  questions  arising  under  the  consti- 
tution and  laws  of  the  Union,  the  supreme  court 
may  exercise  a  revising  power;  and  its  decisions 
are  final  and  obligatory  on  all  other  judicial  tri- 
bunals, state  as  well  as  federal.  A  state  tribunal 
has  a  right  to  examine  any  such  questions,  and 
to  determine  thereon ;  but  its  decisions  must 
conform  to  that  of  the  supreme  court,  or  the 
corrective  power  may  be  exercised.  But  the 
case  is  very  different  when  the  question  arises 
under  a  local  law.  The  decision  of  this  question 
by  the  highest  tribunal  of  a  state,  should  be  con- 
sidered as  final  by  the  supreme  court ;  not  be- 
cause the  state  tribunal,  in  snch  a  case,  has  any 
power  to  bind  the  supreme  court ;  but  because, 
in  the  language  of  the  court,  in  the  case  of  Shel- 
by et  al.  V.  Guy,  11  Wheat.  361,  "a  fixed  and 
received  construction  by  a  state  in  its  own  courts, 
makes  a  part  of  the  statute  law."     Ibid. 

99.  If  the  construction  of  the  highest  judicial 
tribunal  of  a  state  forms  a  part  of  the  statute 
law,  as  much  as  an  enactment  by  the  legislature, 
how  can  the  supreme  court  make  a  distinction 
between  them  1  There  couUl  be  no  hesitation 
in  so  modifying  the  decisions,  as  to  conform  to 
any  legislative  alteration  in  a  statute;  and  why 
should  not  the  same  rule  apply,  where  the  judi- 
cial branch  of  the  state  government,  in  the  ex- 
ercise of  its  acknowledged  functions,  should,  by 
construction,  give  a  different  effect  to  a  statute 
from  what  had  at  first  been  given  to  it?  The 
charge  of  inconsistency  rnight  be  made  with 
more  force  and  propriety  against  the  federal  tri- 
bunals for  a  disregard  of  tliis  rule,  than  by  con- 
forming to  it.  They  profess  to  be  bound  by  the 
local  law,  and  yet  they  reject  the  exposition  of 
that  law  which  forms  a  part  of  it.  It  is  no  an- 
swer to  this  objection,  that  a  different  exposition 
■  was  formerly  given  to  an  act  which  was  adopted 
by  the  federal  court.  The  inquiry  is,  what  is 
the  settled  law  of  the  state,  at  the  time  the  de- 
cision is  made.  This  constitutes  the  rule  of  pro- 
fierty  wiihin  the  state,  by  which  the  rights  of 
itigant  parties  must  be  determined.     Ibid. 

100.  As  the  federal  tribunals  profess  to  be  go- 
verned by  this  rule,  they  cannot  act  inconsistently 
by  enforcing  it.  If  they  change  their  decision^ 
it  is  because  the  rule  on  which  the  decision  was 
founded  has  been  changed.     Ibid. 

101.  The  exposition  of  the  acts  of  the  several 
legislatures  is  the  appropriate  duty  of  the  state 
courts;  ant^  the  federal  courts  will  always  feel 
great  reluctance  in  breaking  the  way  in  expla- 
nation of  such  statutes,  and  will  not  do  so,  unless 


really  necessary  for  the  decisions  of  cases  before 
them.  Coatcs,  Executrix,  v.  Muse^s  Adm'r,  1 
Brockenb.  C.  C.  R.  5.39. 

102.  No  court  ought,  unless  the  terms  of  an 
act  of  congress  render  it  unavoidable,  to  give  a 
construction  to  the  act  \\liich  should,  however 
unintentional,  involve  a  violation  of  the  constitu- 
tion. The  terms  of  the  act  of  1824  may  well  be 
satisfied  by  limiting  its  oj)eration  to  modes  of 
practice  and  proceeding   in  the  courts   below, 


without  changing  the  effect  or  conclusiveness 
of  the  verdict  of  a  jury  upon  the  facts  litigated 
on  the  trial.  The  party  may  bring  the  facts  into 
review  before  the  appellate  court,  so  far  as  they 
bear  upon  questions  of  law,  by  a  bill  of  excep- 
tions, if  there  be  any  mistake  of  the  facts,  the 
court  below  is  competent  to  redress  it,  by  grant- 
ing a  new  trial.  Parsons  v.  Bedford  et  al.,  3  Pe- 
ters, 414. 

103.  The  supreme  court,  in  accordance  with  a 
steady  course  of  decision  for  many  years,  will 
carefully  examiwe  and  ascertain  if  there  be  a 
settled  construction  by  the  state  courts  of  the 
statutes  of  the  respective  states,  where  they  are 
exclusively  in  force;  and  abide  by,  and  follow 
such  construction  when  found  to  be  settled. 
Bank  of  the  United  States  v.  Daniels  et  al,  12  Pe- 
ters, 32. 

104.  It  is  undoubtedly  the  duty  of  the  court 
to  ascertain  the  meaning  of  the  legislature,  from 
the  words  used  in  the  statute,  and  the  subject- 
matter  to  which  it  relates;  and  to  restrain  its 
operations  within  narrower  limits  than  its  words 
import,  if  the  court  are  satisfied  that  the  literal 
meaning  of  its  words  would  extend  to  cases 
which  the  legislature  never  designed  to  include 
in  it.  Lessee  of  Breicer  v.  Blougher,  14  Peters, 
178. 

10.5.  In  expounding  a  penal  statute,  the  court, 
certainly,  will  not  extend  it  beyond  the  plain 
meaning  of  its  words  :  for  it  has  been  long  and 
well  settled  that  such'statutes  must  be  construed 
strictly.  Yet  the  evident  intention  of  the  legis- 
lature ought  not  to  be  defeated  by  a  forced  and 
over-strict  construction.  The  United  States  v. 
Morris,  14  Peters,  464. 

106.  A  defendant  having  appeared  and  pleaded 
to  the  action,  and  at  the  trial  having  withdrawn 
his  plea,  the  supreme  court  cannot  take  notice 
of  any  matter  of  abatement  in  the  writ  or  de- 
claration. Where  the  writ  had  stated  both  of 
the  defendants  to  be  citizens  of  another  state 
than  that  of  which  the  plaintiff  was  a  citizen, 
and  one  of  the  defendants  has  been  returned 
not  found  by  the  marshal,  under  the  laws  of 
Alabama,  it  is  not  necessary  in  the  declaration 
to  aver  the  citizenship  of  the  absent  defendant. 
Smith  v.  Clapp,  15  Peters,  125. 

107.  If  any  error  exists  in  the  calculation  of 
interest  in  a  judgment  on  a  note,  on  which  suit 
has  been  brought,  the  court  before  whom  the 
suit  was  brought  may,  by  the  laws  of  Alabama, 
correct  the  error.     Ibid. 

108.  A  statute  was  passed  by  the  legislature 
of  Michigan  on  the  12th  of  April,  1827.  and  re- 
lated to  deeds  and  other  conveyances,  and  went 
into  effect  immediately.  This  was  the  only  law 
in  force  as  to  recording  mortgages  as  well  as 
other  deeds  until  January,  1828.  The  law  pro- 
vided that  all  deeds  should  be  recorded  in  the 
county  of  Wayne  or  the  city  of  Detroit,  accord- 
ing as  the  land  was  situated  in  one  or  the  other. 
This  act,  although  they  were  not  nameti,  eo 
nomine,  embraced  mortgages.  An  act  was  pass- 
ed on  the  same  day  which  was  made  applicable 
to  all  mortgages  executed  after  January  1,  1828. 
A  mortgage  recorded  according  to  the  first  act, 
although  recorded  after  January  1.   1828,  was 
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legally  recorded.  A  second  law  on  the  sanrie 
subject  does  not  repeal  the  former  one,  without 
a  repealing  clause  or  negative  words,  unless  so 
clearly  repugnant  as  to  imply  a  negative.  Beah 
V.  Hale.  4  Howard,  53. 


CONSTRUCTION  OF  THE  TREATY  BE- 
TWEEN THE  UNITED  STATES  AND 
SPAIN,  OF  1795. 

1.  The  sixth  article  of  the  treaty  with  Spain, 
of  1795,  continued  in  full  force,  in  this  particu- 
lar, by  the  treaty  ratified  in  1821,  seems  to  have 
had  principally  in  view,  cases  where  the  pro- 
perty"of  the  subjects  of  either  state  had  been 
taken  possession  of  within  the  territorial  juris- 
diction of  the  other,  during  war.  The  eighth 
article  provides  for  cases  where  the  shipping  of 
the  inhabitants  of  either  state  are  forced,  through 
stress  of  weather,  pursuit  of  pirates  or  enemies, 
or  any  other  urgent  necessity,  to  seek  shelter  in 
the  ports  of  the  other.  There  may  well  be  some 
doubts  entertained  whether  the  case  of  the 
Amistad,  in  its  actual  circumstances,  fails  with- 
in the  purview  of  this  article.  The  United  S/a/es 
V.  The  Amistad,  15  Peters,  519. 

2.  The  ninth  article  of  the  treaty  provides, 
that  all  ships  and  merchandise,  which  shall  be 
rescued  out  of  the  hands  of  any  pirates  and  rob- 
bers, on  the  high  seas,  which  shall  be  brought 
into  some  port  of  either  state,  shall  be  delivered 
to  the  officers  of  the  port  in  order  to  be  taken 
care  of,  and  '•'  restored  entire  to  the  proprietary, 
as  soon  as  due  and  sufficient  proof  shall  be  made 
concerning  the  property  thereof."'    To  bring  the 
case  of   the   Amistad  within  this  article,   it  is 
essential  to  establish :  First,  That  the  negroes, 
uniler  all  the  circumstances,  fall  within  the  de- 
scription  of  merchandise,   in   the  sense  of  the 
treaty.    Secondly,  That  there  has  been  a  rescue 
of  them  on  the  high  seas,  out  of  the  hands  of 
pirates  and   robbers.     Thirdly,  That  Ruiz  and 
Montez  are  the  true  proprietors  of  the  negroes, 
and  have  established  their  title  by  competent 
proofs.    If  those  negroes  were,  at  the  time,  law- 
fully held  as  slaves  under  the  laws  of  Spain,  and 
recognised  by  those  laws  as  property  capable  of 
being  bought  and  sold,  no  reason  is  seen  why 
this  may  not  be  deemed,  within  the  intent  of  the 
treaty,  to  be  included  under  the  denomination 
of  merchandise,  and  ought,  as  such,  to  be  re- 
stored to  the  claimants;  for  upon  that  point  the 
laws  of  Spain  would  seem  to  furnish  the  proper 
rule  of  interpretation.    But,  admitting  that  to  be 
the  construction  of  the  treaty,  it  is  clear  in  the 
opinion  of  the  court,  that  neither  of  the  other 
essential  facts  and  requisites  has  been  establish- 
ed by  proof:  and  the  onus  probandi  of  both  lies 
upon  the  claimants,  to  give  rise  to  the  casus 
fcederis.     Ibid. 

3.  The  seventeenth  article  of  the  treaty  with 
Spain,  which  provides  for  certain  passports  and 
certificates  as  evidence  of  property  on  board  of 
the  ships  of  both  states,  is,  in  its  terms,  applica- 
ble only  to  cases  where  either  of  the  parties  is 
engaged  in  war.  This  article  required  a  certain 
form  of  passport  to  be  agreed  upon  by  the  par- 


ties and  annexed  to  the  treaty.  It  never  was 
annexed ;  and,  therefore,  in  the  case  of  the 
Amiable  Isabella,  6  Wheaton,  1,  it  is  held  in- 
operative.    Ibid. 

4.  The  treaty  whh  Spain  never  could  have 
been  intended  to  take  away  the  equal  right  of 
all  foreigners  who  should  assert  their  clamis  to 
equal  justice  before  the  courts  of  the  United 
States ;  or  to  deprive  such  foreigners  of  the  pro- 
tection given  to  them  by  other  treaties,  or  by  the 
general  laws  of  nations.     Ibid. 


CONSULS. 

1.  A  foreign  consul  has  a  right  to  claim,  or  in- 
stitute a  proceeding  in  rem.  where  the  rights  of 
property  of  his  fellow  citizens  are  in  question, 
without  a  special  procuration  from  those  for 
whose  benefit  he  acts.  The  Bella  Conunes,  6 
Wheat.  152;  5  Cond.  Rep.  45. 

2.  But  a  consul  cannot  receive  actual  restitu- 
tion of  the  res  in  controversy,  without  a  special 
authority  from  the  particular  individuals  who  are 
entitled.     Ibid. 

3.  To  watch  over  the  rights  and  interests  of 
their  subjects,  wherever  the  pursuits  of  commerce 
may  draw  them,  or  the  vicissitudes  ol  human 
affairs  may  force  them,  are  the  great  objects  for 
which  consuls  are  deputed  by  their  sovereigns. 
Ibid. 

4.  In  the  court  for  the  correction  of  errors  in 
'the  state  of  New  York,  the  plaintiff  in  error  as- 
signed as  error,  in  a  case  removed  by  writ  of 
error  to  that  court,  that  he  was  at  the  time  the 
action  was  brought,  and  continued,  consul-ge- 
neral in  the  Uniteil  States  of  the  king  of  Saxony, 
and  as  such,  should  have  been  impleaded  in 
some  district  court  of  the  United  States,  and  the 
supreme  court  of  New  York  had  no  jurisdiction 
in  the  suit.  No  plea  to  the  jurisdiction  was  ten- 
dered in  the  case  until  it  was  before  the  court 
of  errors:  and  in  that  court,  the  fact  that  the 
plaintiff  in  error  was  consul-general  of  the  king 
of  Saxony  was  not  denied.  The  court  of  errors 
in  their  decree  say :  having  examined  and  fully 
considered  the  causes  assigned  for  error,  they 
affirm  the  judgment  of  the  supreme  court.  By 
the  supreme  court :— This  was  decidiiig  against 
the  privilege  set  up  under  the  act  of  congress, 
which  declares  that  the  district  courts  of  the 
United  States  shall  have  jurisdiction,  exclusive 
of  the  courts  of  the  several  states,  of  all  suits 
against  consuls  and  vice-consuls.  Davis  v.  Pa- 
card.  6  Peters,  41. 

5.  The  record  of  the  proceedings  in  this  case, 
brought  up  with  the  writ  of  error  to  the  court 
for  the  correction  of  errors,  of  the  state  of  New 
York,  showed  that  the  suit  was  commence^d  m 
the  supreme  court  of  the  state  of  New  York; 
and  that  the  plaintiff  in  error,  who  was  consul- 
general  of  the  kins  of  Saxony,  did  not  plead  or 
set  up  his  exemption  from  such  suit  m  the  su- 
preme court;  but,  on  the  cause  being  earned  up 
to  the  court  for  the  correction  of  errors  this 
matter  was  assigned  for  error  in  fact;  notwith- 
standing which,lhe  court  of  errors  gave  judg- 
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meat  against  the  plaintiff  in  error.  By  the  su- 
preme court  :-T-The  court  of  errors  of  New  York 
having  decided  that  the  character  of  consul  did 
not  exempt  the  plaintiff  in  error  from  being  sued 
in  the  state  court,  the  judgment  of  the  court  of 
errors  was  reversed.     Ibid.,  7  Peters,  276. 

6.  As  an  abstract  question,  it  is  difficult  to 
understand  on  what  ground  a  state  court  can 
claim  jurisdiction  of  civil  suits  against  foreign 
consuls.  By  the  constitution,  the  judicial  power 
of  the  United  States  extends  to  all  cases  affect- 
ing ambassadors,  other  public  ministers  and  con- 
suls; and  the  judiciary  act  of  1789,  gives  to  the 
district  courts  of  the  United  States,  exclusively 
of  the  courts  of  the  several  states,  jurisdiction 
of  all  suits  against  consuls  and  vice-consuls,  ex- 
cept for  certain  offences  enumerated  in  the  act. 
TIml 


reign,  entrusted,  by  virtue  of  his  office,  with  au- 
thority to  represent  him  in  his  negotiations  with 
foreign  states,  or  to  vindicate  his  prerogative. 
Ibid.  446. 

12.  Although  a  foreign  consul  is  admitted  to 
interpose  a  claim  in  the  admiralty,  for  subjects 
unknown  to  his  nation,  yet,  before  restitution 
can  be  decreed,  proof  of  the  individual  proprie- 
tary interest  must  be  exhibited.  The  Antelope^ 
10  Wheat.  66  ;  6  Cond.  Rep.  30. 

13.  A  consul  is  authorized  to  claim  in  behalf 
of  subjects  of  his  country.  The  London  Packet, 
1  Mason's  C.  C.  R.  14. 

14.  A  consul  represents  the  subjects  of  his 
nation,  if  not  otherwise  represented.  German 
et  al.  V.  Cochran,  Bee's  D.  C.  R.  209. 

15.  Consuls  are  subject  to  indictment  for  mis- 
demeanors in  the  circuit  courts  of  the  United 


7.  If  a  consul,  being  sued  in  a  state  court.    States.     The  United  States  v.  iJflt-flra,  2  Dall.  297, 


omits  to  plead  his  privilege  of  exemption  from 
the  suit,  and  afterwards,  on  removing  the  judg- 
ment of  the  inferior  court  to  a  higher  court,  by 
writ  of  error,  claims  the  privilege,  such  an  omis- 
sion is  not  a  waiver  of  the  privilege.  If  this  was 
to  be  viewed  merely  as  a  personal  privilege, 
there  might  be  grounds  for  such  a  conclusion ; 
but  it  cannot  be  so  considered  :  it  is  the  privi- 
lege of  the  country  or  government  which  the 
consul  represents.  This  is  the  light  in  which 
foreign  ministers  are  considered  by  the  law  of 
nations;  and  our  constitution  and  law  seems  to 
put  consuls  on  the  same  footing  in  this  respect. 
Ibid. 

8.  If  this  privilege  or  exemption  was  merely 
personal,  it  can  hardly  be  supposed  that  it  would 
have  been  thought  sufficiently  important  to  re- 
quire a  special  provision  in  the  constitution  and 
laws  of  the  United  States.  Higher  considera- 
tions of  public  policy,  doubtless,  led  to  the  pro- 
vision. It  was  deemed  fit  and  proper  that  the 
courts  of  the  government,  with  which  rested  the 
regulation  of  foreign  intercourse,  should  have 
cognizance  of  suits  against  the  representatives 
of  such  foreign  governments.     Ibid. 

9.  The  action  in  the  supreme  court  of  New 
York  against  the  defendant,  was  on  a  recogni- 
sance of  bail,  and  it  was  contended  that  this  was 
not  an  original  proceeding,  but  the  continuance 
of  a  suit  rightfully  brought  against  one  who  was 
answerable  to  the  jurisdiction  of  the  court  in 
which ^it  was  instituted,  and  in  which  the  plain- 
tiff in  error  became  special  bail  for  the  defen- 
dant, and  therefore  the  act  of  congress  did  not 
apply  to  the  case  :  Held,  that  the  act  of  congress, 
being  general  in  its  terms,  extending  to  all  suits 
against  consols,  it  applied  to  this  suit.     Ibid. 

10.  It  is  not  comi)etent  for  a  neutral  consul, 
without  the  special  authority  of  his  government, 
to  interpose  a  claim  on  account  of  the  violation 
of  the  territorial  jurisdiction  of  his  country.  The 
Anne,  3  Wheat.  43,5;  4  Cond.  Rep.  286. 

11.  A  consul,  thouiih  a  public  agent,  is  sup- 
posed to  be  clothed  with  authority  only  for  com- 
mercial purposes.  He  has  an  undoubted  right 
to  interpose  claims  for  the  restitution  of  property 
belonging  to  the  subjects  of  his  own  native 
country;  but  he  is  not  entitled  to  be  cotisidered 
as  a  minister  or  diplomatic  agent  of  his  sove- 
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16.  A  consul  is  not  personally  answerable  on 
a  contract  made  in  his  official  capacity,  on  ac- 
count of  his  government.  Jones  v.  La  Tombe,  3 
Dall.  384. 

17.  The  advice  of  an  American  consul  in  a 
foreign  port,  gives  to  the  master  of  a  vessel  no 
justification  of  an  illegal  act.  Wilson  v.  The 
Mary,  Gilpin's  C.  C.  R.  31. 

18.  Where  a  voyage  is  broken  up  without  ne- 
cessity, in  a  foreign  port,  and  the  seamen  are 
discharged  without  payment  to  the  consul  of  the 
three  months'  wages  required  by  the  act  of  Feb- 
ruary 28,  1803,  the  district  court  will,  on  a  libel  of 
the  seamen,  compel  the  owner  to  pay  the  three 
months'  wages;  two-thirds  to  the  seamen,  and 
the  other  third  for  the  use  of  the  United  States. 
Fool  V.  Welsh,  Gilpin's  C.  C.  R.  198. 

19.  It  may  be  doubted,  however,  whether  the 
intention  of  congress  was  to  require  or  permit 
the  payment  to  be  made  elsewhere  than  to  the 
consul  at  the  port  of  discharge.     Ibid. 

20.  The  surety  of  a  consul  for  the  faithful  dis- 
charge of  his  duties,  and  for  his  truly  accounting 
for  ail  the  moneys  coming  into  his  possession  by 
virtue  of  the  act  of  14th  April,  1792,  is  not  re- 
sponsible on  account  of  moneys  remitted  to  him 
for  purposes  not  comprehended  within  his  con- 
sular duties,  as  prescribed  by  that  act.  U.  S.  v. 
Bell,  Gilpin's  D.  C.  R.  43. 

21.  A  consul's  certificate  of  any  fact  is  not  evi- 
dence between  third  persons;  unless  expressly 
or  im,pliedly  made  so  by  statute.  Levy  v.  Bur- 
ley,  2  Sumner's  C.  C.  R.  355. 

22.  Query,  If  a  consul's  certificate  is  evi- 
dence that  a  ship's  register  was  deposited  with 
him,  according  to  the  act  of  congress  of  1803, 
ch.  62,  sec.  2.     Ibid. 

23.  An  information  was  brought,  in  the  name 
of  the  consul  of  the  United  States,  for  the  Island 
of  St.  Thomas,  suing  for  the  benefit  of  the  Uni- 
ted Slates,  aijainst  the  defendant,  to  recover  a 
penalty  for  not  depositing  with  the  consul  the 
ship's  register,  on  her  arrival  at  the  port  of  St. 
Thomas,  agreeably  to  the  act  of  congress  of  1803, 
ch.  62,  sec.  2.  Held,  that  the  certificate  of  the 
con.«uI  was  not  admissible  evidence  to  prove  the 
arrival  or  departure  of  the  vessel.     Ibid. 

24.  Query,  If  a  consul,  who  sues  for  a  penalty, 
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in  his  own  name  and  person,  but  for  the  benefit 
of  the  United  States,  is  liable  for  costs  i     Ibid 

20.  Query,  If  an  information  is  the  proper 
proceedmg  in  the  present  case,  u-here  the  suit  is 
not^ brought  m  the  name  of  the  government? 

26.  Under  the  consular  act  of  1803,  ch  62  sec 
4,  the  penalty  of  five  hundred  dollars  for  no't  de- 

•positnig  the  ship's  register  with  the  consul,  on 
arrival  in  a  foreign  port,  must  be  sued  for  within 
two  years,  the  limitation  piesc;ibed  by  the  act 
of  1 .90,  ch.  36,  sec.  31 ;  it  not  being  a  revenue  law 
withm  the  meaning  of  the  act  of  1804,  ch.  40  sec 
3.     Parsons  v.  Hunter,  2  Sumner's  C.  C.  R.'419' 

27.  Semble  :  That  an  information  does  not  lie 
lor  such  penalty;  but  an  action  of  debt,  in  the 
name   of    the    consul,   is   the  proper  remedy. 

28.  Semble  :  That  any  voluntary  arrival  in  a 
foreign  port,  in  the  course  of  the  voyage,  althouo-h 
lor  advices  only,  and  not  the  port  of  final  desti- 
nation, IS  within  the  purview  of  the  act.     Ibid 


CONTEMPT  OF  COURT. 

1.  The  courts  of  the  United  States  have  no 
common  law  jurisdiction  of  crimes  against  the 
United  States.  But,  independent  of  statutes  the 
courts  of  the  United  States  have  power  to 'fine 
lor  contempts,  and  imprison  for  contumacy,  and 
to  enforce  obedience  to  their  orders,  k.c.  The 
United  States  v.  Hudson  ct  al.  7  Cranch  3''  •  2 
Cond.  Rep.  405.  '        ' 

2.  The  supreme  court  will  not  grant  a  habeas 
corpu.s,  to  bring  before  it  the  body  of  a  pei-on 
confined  for  a  contempt  of  a  circuit  court  of  the 
United  States.  Nor,  in  such  a  case,  will  the 
court  inquire  into  the  cau.se  of  the  commitment 

01  such  person.    Ex  parte  Kearney,  7  Wheat.  38  • 
5  Cond.  Rep.  225. 

3.  Where  a  court  commits  a  person  for  a  con- 
tempt, their  adjudication  is  a  conviction  :  and 
their  commitment,  in  consequence,  is  execution 
Ibid. 

4.  One  who  was  not  a  Quaker,  who  refused  to 
be  sworn  as  a  witness,  on  the  ground  of  con- 
scientious scruples,  arising  from  a  declaration 
loimerly  made,  was  committed,  by  the  circuit 
court  of  Massachusetts,  for  a  contempt  of  the 
court;  the  liberty  to  affirm  being  strictly  con- 
fined to  Quakers,  by  the  law  and  practice  of 
Massachusetts.     The  United  States  v.  CooMge, 

2  Gallis.  C.  C.  R.  364.  "^  ' 

5.  That  a  counsellor,  practising  in  the  highest 
court  of  the  state  of  New  York,  in  which  he  re- 
sides,  had  been  struck  off"  from  the  roll  of  coun- 

TalT         >t  ^'""'V  '°'''^  «^  '^^  United  States. 
lor  the  northern  district  of  New  York,  by  the 

his  admi,""'°''''  '^"  ^"P'-«"^«  ^^'^rt  to  refuse 
nis  admission  as  a  counsellor  of  the  suureme 

6    Thf  7"''^  ^^^^-^Shast,  4  Peters   108' 
circumstancpr""^  court  doe^  not  consider  the 
t    ct  fud'e  wa-T"  ^^'hich  the  order  of  the  dis- 
hat  hifZl^'^-'^'J  ''^''^^'"  ^ts  cognizance;  or 
fliat  It  IS  authorized  to  punish  for  a  nnnt.r^,.^ 


which  may  have  been  committed  in  the  district 
court  of  the  northern  district  of  New  York 
Ibid. 

7.  If,  from  any  collateral  evidence,  it  should 
appear  that  there  is  reason  to  believe  the  re- 
spondent has  perjured  himself,  the  circuit  court 
will  recognise  him  to  answer  at  the  next  term 
of  the  court,  to  such  matters  as  may  be  found 
against  him.  United  States  v.  Dodge,  2  Gallis. 
C  C  R.  313. 

8.  Unfair  practices  towards  a  witness  who  is 
to  give  testimony  in  court,  or  oppression  under 
colour  of  Its  process,  although  those  practices 
and  that  oppression  were  acted  out  of  the  district 
m  which  the  court  is  sitting,  may  be  punished 
by  attachment ;  provided  the  person  who  has 
thus  demeaned  himself,  comes  within  the  juris- 
diction of  the  court.  But,  it  is  also  believed  that 
this  mode  of  punishment  ought  not  to  be  adopted 
unless  the  deviation  from  law  could  be  clearly 
attached  (o  the  person  against  whom  the  motion 
was  made;  and  unless  the  deviation  were  inten- 
tional, or  unless  the  course  of  judicial  proceed- 
ing  were  or  might  be  so  affected  by  it,  as  to 
make  a  punishment  in  this  mode  obviously  con- 
ducive to  a  fair  administration  of  iuslice  1 
Burr's  Trial,  355. 

9.  Any  publication,  pending  a  suit,  reflectino- 
upon  the  court,  the  jury,  the  parties,  the  officer^ 
ol  the  court,  the  counsel,  &c.,  in  refeience  to 
the  suit,  or  tending  to  inlluence  the  decision  of 
the  controversy,  is  a  contempt  of  the  court,  and 
punishable  by  attachment.  Hollinosu-orth  v 
Duane,  Wallace's  C.  C.  R.  77. 

10.  For  contempts  to  inferior  jurisdictions,  not 
ot  record,  nor  having  a  general  power  to  fine  and 
imprison,  unless  committed  in  presence  of  the 
officer,  and  punished  instanter,  there  is  no  other 
mode  of  punishment  than  by  indictment.     Ibid. 

1 1.  It  IS  not  a  contempt  to  serve  a  party,  while" 
attending  at  the  court  as  a  party  in  the  cause,  or 
as  a  witness,  with  a  summons.  The  privile<i-e 
t-xtends  to  exemption  from  arrest,  but  no  fi5r- 
ther.  Blight's  ExWs.  v.  Fisher  et  al,  Peters'  C. 
C  Ix.  41. 

12.  It  is  a  contempt  of  court,  to  serve  process 
either  of  summons  or  capias,  in  the  actual  or 
constructive  presence  of  the  court.     Ibid. 


nzed  to  punish  fora  contempt, 


CONTEMPT  OF  THE   HOUSE   OF  REPRE- 
SENTATIVES OF  THE  UNITED  STATES. 

1.  To  an  action  of  trespass,  for  an  assault  and 
battery,  and  false  imprisonment,  the  defendant 
pleaded,  that  a  congress  was  held  and  sitting 
during  the  period  of  the  trespasses  complained 
of;   that   the   house   of  representatives   of  the 
United  States  had  resolved,  that  the  plaintiff^  had 
been  guilty  of  a  breach  of  the  privileges  of  the 
house,  and  of  a  high  contempt  of  the  dignity  and 
authority  of  the  same,  and  had  ordered  that  the 
speaker  should  issue  his  warrant  to  the  serjeant- 
at-arms,  commanding  him  to  take  the  plaintiff 
into  custody,  wherever  to  be  found,  and  to  have 
him   before    the  house   to  answer  to  the   said 
charge;  and  that  the  speaker  did    accordingly 
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issue  such  a  warrant,  reciting  the  said  resolution 
and  order,  and  commanding  the  serjeant-at- 
arms  to  take  the  plaintiff  into  custody,  &c.,  and 
delivered  the  said  warrant  to  the  defendant,  the 
serjeant-at-arms.  By  virtue  of  which  warrant 
the  defendant  arrested  the  plaintiff,  and  con- 
veyed him  to  the  bar  of  the  house,  where  he 
was  heard  in  his  defence,  touching  the  matter 
of  the  said  charge ;  and  the  examination  being 
adjourned  from  day  to  day,  and  the  house  hav- 
ing ordered  the  plaintiff  into  custody,  he  was 
accordingly  detained  by  the  defendant,  until  he 
was  finally  adjudged  to  be  guilty,  and  convicted 
of  the  charge  aforesaid,  and  ordered  to  be  forth- 
with brought  to  the  bar  and  reprimanded  by  the 
speaker,  and  then  discharged  from  custody  •  and 
after  being  thus  reprimanded,  was  actually  dis- 
charged from  the  arrest  and  custody  aforesaid. 
Held,  by  the  supreme  court,  that  the  matters  set 
.forth  in  the  plea  amounted  to  a  legal  justifica- 
tion. Anderson  v.  Dunn,  6  Wheat.  204  ;  5  Cond. 
Rep.  66. 

2.  The  house  of  representatives  has  authority 
to  punish  for  contempt,  persons  not  members  of 
the  body.  This  power  is  necessarily  implied, 
and  e.vtends  to  the  imprisonment  of  the  party. 
The  imprisonment  must  at  all  events  terminate 
with  the  adjournment;  or  periodical  dissolution 
of  the  house.     Ibid. 

3.  The  process  is.sued  by  the  house  of  repre- 
sentatives, in  such  a  case,  may  be  executed  any 
where  within  the  United  States.     Ibid. 


COx\TINGENT  REMAINDER. 

1.  The  uses  declared  in  a  deed  of  marriage 
settlement  were,  to  and  for  the  use  of  '-'Johanna 
Philipse  and  Beverly  Robinson  (the  releasees), 
and  their  heirs,  until  the  solemnization  of  the 
said  intended  marriage;  and  from  and  immedi- 
ately after  the  solemnization  of  the  said  intended 
marriage,  then  to  the  use  and  behoof  of  the  .said 
Mary  Philipse  and  Roger  Morris,  and  the  sur- 
vivor of  them,  for  and  during  the  time  of  their 
natural  lives,  without  impeachment  of  waste; 
and  from  and  after  the  determination  of  that 
estate,  then  to  the  use  and  behoof  of  such  child 
or  children,  as  shall  or  may  be  procreated  be- 
tween them,  and  to  his,  her.  or  their  heirs  and 
assigns  for  ever.  But  in  case  the  said  Roger 
Morris  and  Mary  Philipse  shall  have  no  child  or 
children  ^eirotten  between  ihem.  or  that  such 
child  or  chililren  shall  happen  to  die  during  the 
lifetime  of  the  said  Roger  and  Mary,  and  the 
said  Mary  should  survive  the  said  lioger  with- 
out issue,  then  to  the  use  and  behoof  of  her.  the 
said  Mary  Philipse,  and  her  heirs  and  assigns 
for  ever.  And  in  case  the  said  Ro:j:«m'  should 
survive  the  said  Mary  Philipse,  without  any 
i.ssue  by  her,  or  that  such  issue  is  then  dead, 
without  leaving  issue;  then,  after  the  decease 
of  the  said  Roger  Morris,  to  the  only  use  and 
behoof  of  such  person  or  persons,  and  in  such 
manner  and  form  as  the  said  Mary  Philipse 
shall,  at  anytime  during  the  said  intended  mar- 


riage, desire  the  same  by  her  last  will  and  testa- 
ment," &c.  &c.  The  marriage  took  effect ;  chil- 
dren were  born,  all  before  the  attainiler  of  their 
parents  in  1779.  Mary  Morris  survived  her  hus- 
band ;  and  died  in  1825.  leaving  her  children 
surviving  her.  By  the  supreme  court : — This  is 
a  clear  remainder  in  fee  to  the  children  of  Roger 
Morris  and  wife ;  which  ceased  to  be  contingent 
on  the  birth  of  the  first  child  ;  and  opened  to  let- 
in  after  boin  children.  Carver  v.  Astor,  4  Pe- 
ters. 1. 

2.  It  is  perfectly  consistent  with  this  limita- 
tion, that  the  estate  in  fee  might  be  defeasable, 
and  determinable  upon  a  subsequent  contin- 
gency; and  upon  the  happening  of  such  contin- 
gency, might  pass  by  way  of  shifting  executory 
use  to  other  persons  in  fee;  thus  making  a  fee 
upon  a  fee.     Ibid. 

3.  The  general  rule  of  law  founded  on  public 
policy  i.s,  that  limitations  of  this  nature  shall  be 
construed  to  be  vested,  when,  and  as  soon  as 
they  may  vest.  The  present  limitation,  in  its 
terms,  purports  to  be  contingent  only  until  the 
birth  of  a  child,  and  may  then  vest.  The  estate 
of  the  children  was  contingent  only  until  their 
birth;  and  when  the  confiscation  act  of  New 
York  passed,  they  being  all  born,  it  was  a  vested 
remainder  in  them  and  their  heirs,  and  not  liable 
to  be  defeated  by  any  transfer  or  destruction  of 
the  life  estate.     Ibid. 

4.  The  testator  devised  his  land  to  his  wife 
for  life,  and  after  her  decease  to  his  two  daught- 
ers, A  and  B,  to  them,  their  heirs  and  assigns ; 
but  in  case  they  should  die  without  issue,  that 
the  same  should  go  to  and  vest  in  their  two 
sisters.  C  and  D.  Held,  that  the  devise  to  A 
and  B,  was  a  fee  tail,  and  not  a  fee  Simple,  the 
contingency  upon  which  the  limitation  was  to 
take  effect,  not  being  limited  to  a  life  in  being, 
but  being  upon  an  indefinite  failure  of  issue; 
and  that  the  estate  to  C  and  D  was  a  vested 
remainder,  to  take  effect  upon  the  death  of  both 
A  and  B.  without  issue.  That  cross  remainders 
in  tail  were  to  be  implied  between  A  and  B. 
That  at  common  law  A  and  B  would  take  joint 
estates  for  life,  with  several  remainders  in  tail 
to  their  issue ;  but  by  the  statute  of  Rhode  Island, 
it  would  be  turned  into  a  tenancy  in  common, 
and  several  estates  tail  in  possession  vested  in 
them.  Lillibridge  v.Adic,  1  Ma.son's  C.  C.  R. 
224. 

5.  A  devise  to  the  testator's  wife,  until  his  son 
P.  should  attain  the  age  of  twenty-one  years,  and 
after  P.  should  attain  that  age,  that  he  should 
enter  info  possession,  &c.  &c.,  to  him,  his  heirs 
and  assigns  for  ever.  But  if  the  said  P.  should 
die  before  he  attained  the  age  of  twenty-one,  or 
without  lawful  issue,  then  the  premises  to  de- 
scen.d  to  the  testator's  heir  male  in  fee  simple. 
P.  attained  the  age  of  twenty-one ;  but  died 
without  ever  having  had  lawful  issue.  Held, 
that  P.  took  an  immediate  vested  estate  in  fee 
simple,  liable  to  be  defeated  by  his  death  before 
twenty-one;  but  having  attained  that  age,  it 
became  an  indefeasible  estate.  Arnold  v.  Buf- 
fom,  2  Mason's  C.  C.  R.  208. 

6.  Where  the  estate  of  a  tenant  in  fee  tail 
male  was   confiscated    to   the   commonwealth, 
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under  the  statute  of  IMassachusett?,  of  April, 
1779,  for  confiscating  the  estates  of  absentees: 
Held,  that  the  estate  of  the  remainder-man  was 
not  thereby  divested  ;  but  that  the  common- 
wealth took  only,  by  virtue  of  the  confiscation, 
such  an  estate  as  the  absentee  had  in  the  pre- 
mises. Also  held,  that  the  tenant  in  jMssession 
of  the  premises  under  a  defective  title  from  the 
commonwealth,  after  the  exi^iration  of  this  estate, 
was  entitled  to  the  value  of  his  improvements'. 
Borland  v.  Dean,  4  Mason's  C.  C.  R.  174. 

_  7.  Contingent  remainders  and  executory  de- 
vises, are  transmissible  to  the  heirs  of  the  party 
to  whom  they  are  limited,  if  he  chance  to  die 
before  the  contingency  happen.  Barmtz''s  Les- 
see V.  Casey,  7  Cranch,  456  ;  2  Cond.  Rep.  561. 

8.  In  such  case,  however,  the  executory  de- 
vise does  not  vest  absolutely  in  the  first  heir,  so 
as,  upon  his  death,  to  carry'it  to  his  heir  at  law 
of  the  first  devisee ;  but  it  devolves  from  heir  to 
heir,  and  vests  absolutely  in  him  only,  who  can 
make  himself  heir  to  the  first  devisee  at  the 
time  when  the  contingency  happens,  and  the 
executory  devise  falls  into  possession.     Ibid. 

9.  This  rule  is  adopted  in  analogy  to  that  rule 
of  descent,  which  requires  that  a"  person  who 
claims  a  fee  simple,  by  descent,  from  one  who 
was  first  purchaser  of  the  reversion,  or  remainder 
expectant,  on  a  freehold  estate;  should  make 
himself  heir  of  such  purchaser  at  the  time  when 
that  reversion  or  remainder  falls  into  possession. 
Ibid.  ^ 

10.  Nor  does  it  vary  the  legal  result,  that  the 
person  to  whom  the  preceding  estate  is  devised, 
happens  to  be  the  heir  of  the  executory  devisee  : 
for,  although,  on  the  death  of  the  latter,  the 
executory  devise  devolves  upon  him,  yet  it  is 
not  merged  in  the  preceding  estate,  but  expects 
the  regular  happening  of  the  contingency,  and 
then  vests  absolutely  in  the  then  heir  of  the 
executory  devisee.     Ibid. 


Continuance  of  a  Cause. 


CONTINUANCE  OF  A  CAUSE. 

1.  After  the  supreme  court  has  decided  on  the 
question  of  value,  or  sum  in  controversy,  on  a 
question  whether  the  court  had  jurisdiction  of 
the  case  on  that  ground  ;  a  continuance  will  not 
be  granted,  to  alTord  the  party  aflected  by  the 
decision  an  opportunity  to  procure  further  evi- 
dence of  value.  7Vie  United  Stales  v.  The  Bri^r 
Umon,  4  Cranch,  216;  2  Cond  Rep.  91.  ° 

2.  The  supreme  court  will  not  compel  a  cause 
to  be  heard,  unless  the  citation  be  served  thirty 
days  before  the  first  day  of  the  term.  Welsh  v. 
Mandeville,  5  Cranch,  321  ;  2  Cond.  Rep.  268. 

3.  In  a  case  depending  between  the  states  of 
Rhode  Island  and  Massachusetts,  the  senior 
counsel  appointed  to  argue  the  cause  for  the 
state  of  Rhode  Island,  by  the  legislature,  was 
prevented,  by  unexpected  and  severe  illness, 
Irom  attcndmg  the  court:  the  supreme  court, 
on  the  application  of  the  attorney-general  of  the 
state  of  Rhode  Island,  ordered  a  co'ntinuance  for 
the  term.  The  State  of  Rhode  Island  v.  The  State 
oj  Massachusetts,  11  Peters.  226. 

4.  The  defendant  moved  to  postpone  the  trial 


of  his  cause  on  an  affidavit  of  the  absence  of  a 
material  witness,  who  lived  more  than  one  hun- 
dred miles  off",  who  had  been  sick  some  time 
ago,  but  had  promised  to  attend  on  the  trial. 
The  circuit  court  said :  It  is  not  a  sufficient  rea 
son  for  forcing  the  cause  on  for  trial,  that  the  act 
of  congress  authorized  the  deposition  to  be  taken. 
Courts  of  justice  are  always  desirous  to  attain 
viva  voce  evidence,  when  practicable.  The  tes- 
timony may  be  of  such  a  nature,  as  not  to  admit 
of  all  its  force  being  reduced  to  the  form  of  a 
deposition.  The  court  cannot  lay  down  a  gene- 
ral rule  for  the  continuance  of  causes;  but  it 
must  take  care,  under  the  circumstances  of  each 
case,  that  injustice  is  not  done,  either  by  pre- 
cipitate trials,  or  wanton  delays.  In  this  case 
there  appears  a  fair  ground  for  a  postponement. 
Symmes'  Lessee  v.  Irvine.  C.  C.  of  .Pennsylvania 
2  Call.  384.  ^  ' 

5.  In  all  applications  for  ihe  postponement  of 
the  trial  of  a  cause,  the  court  will  be  governed 
by  a  sound  discretion,  in  order  to  prevent,  on  the 
one  hand,  an  unnecessary  procrastination,  and, 
on  the  other,  to  avoid  an  injurious  precipitation 
of  the  trial.  Where  the  counsel  engaged  to  argue 
the  cause  had  died,  the  court,  under  the  circum- 
stances of  the  case,  ordered  a  continuance.  Hun- 
ter v.  Fairfa.x^s  Devisee,  3  Dall.  305,  306. 

5.  The  continuance  of  a  cause,  by  consent,  or 
by  order  of  the  court,  while  it  is  under  a  rule'for 
trial  or  non  pros.,  does  not  discharge  the  rule; 
and  such  a  rule  continues  until  it  is  expressly 
d  ischarged .  The  King  of  Spain  v.  Oliver,  Peters' 
C.  C.  R.  217.  ' 

7.  If  a  cause  be  continued  from  time  to  time, 
by  consent,  it  is  the  duty  of  the  parties  to  be 
ready  for  trial  at  any  subsequent  time;  and 
notice  of  an  intention  to  try  the  cause  is  not  ne- 
cessary from  either  party.     Ibid. 

8.  When  a  party  knows  that  his  witness  is 
about  to  leave  the  country,  he  may,  and  such  is 
his  duty,  take  his  deposition  ;  if  he  has  failed  so 
to  do,  and  he  knows  to  what  place  the  witness 
has  gone,  he  ought  to  obtain  a  commission  with- 
out loss  of  time,  and  endeavour  to  have  if  exe- 
cuted. If  he  has  been  negligent,  he  has  no  right 
to  ask  for  a  continuance.     Ibid. 

9.  Where  a  defendant,  in  a  'suit  at  common 
law,  has  filed  a  bill  in  equity  against  the  plain- 
tiff, calling  ibr  a  discovery  and  account,  >n  rela- 
tion to  the  matters  in  controversy,  and  the  plain- 
tiff having  refused  to  answer,  an  attachment 
had  issued  against  him;  the  court  allowed  a 
continuance  of  the  cause  at  common  law,  and 
declared  they  shoukl  be  disposed  to  hear  favour- 
ably every  future  application  to  postpone  a  trial, 
until  the  plaintiff'  should  file  a  satisfactory  answer 
to  the  bill  in  equity.    Hurst  v.  Hurst,  3  Dall.  512. 

10.  The  court  continued  the  cause  on  the  ap- 
plication of  the  defendant,  a  witness  being  absent 
in  New  Jersey,  on  the  ground  that  a  slate  magis- 
trate cannot  issue  process  foj-  the  defendant's 
witness  into  another  state,  llie  United  Stales  v 
Lillle,  2  Wash.  C.  C.  R.  159. 

11.  The  court  continued  the  cause,  upon  ap- 
plication of  the  defendant,  he  being  an  adminis- 
trator, and  having,  a  few  days  before,  discovered, 
among  the  papers,  material  testimony.     Hour- 
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quibce  v.  Girard,  Administrator,  2  Wash.  C.  C.  R. 
164. 

12.  After  notice  of  trial,  the  defendant  cannot 
move  to  put  off  the  trial,  until  the  costs  of  a  for- 
mer ejectment  be  paid,  without  notice  that  such 
a  motion  would  be  made ;  nor  can  it  prevail 
under  any  circumstances,  if  the  costs  be  demand- 
ed on  an  ejectment  which  had  been  decided  in 
the  state  court.  Deu  v.  Bacon  and  Sharpe,  4 
Wash.  C.  C.  R.  578. 

13.  If  a  party  has  not  been  diligent  in  his 
efforts  to  execute  a  commission,  a  continuance 
will  not  be  allowed.  King  of  Spain  v.  Oliver, 
Peters' C.  C.  R.  217. 

14.  Where  a  rule  had  been  obtained  for  trial 
or  non  pros.,  the  court  will  not  grant  a  further 
continuance  of  the  cause,  on  the  application  of 
the  plaintiff,  unless  he  show  some  precise,  legal, 
or  strong  equitable  ground  :  it  is  not  sufficient  to 
allege  that  the  attorney  in  fact  or  law,  from  at- 
tention to  other  busines.s,  could  not  be  prepared. 
Hammond's  Lessee  v.  Haivs,  Wallace's  C.  C.  R.  1. 

15.  Motion  by  defendants  to  continue.  It 
appeared  that  a  similar  motion  had  been,  before, 
four  times  made,  without  success.  The  affida- 
vit stated  no  precise  evidence  expected  in  con- 
sequence of  their  commission  to  the  Spanish 
Main :  but,  generally,  that  they  expected  to 
obtain  material  evidence  under  it;  this  had  been 
before  sworn  to.  By  the  court : — This  appears 
to  be  a  fishing  commission,  as  it  has  been  called 
elsewhere  ;  and  there  is  no  other  reasonable  way 
to  account  for  the  commission  not  having  been 
executed,  but  by  supposing  that  the  expected 
evidence  could  not  be  discovered :  were  the 
court  to  continue  a  fifth  time,  it  would  amount 
almo.st  to  a  denial  of  justice :  the  cause  must 
come  on.  Blagg  v.  The  Phanix  Ins.  Co.,  3  Wash. 
C.  C.  R.5. 

16.  Where  a  motion  is  made  for  the  continu- 
ance of  a  cause,  on  an  aflidavit  stating  the  ab- 
sence of  a  material  witness,  counter  affidavits 
may  be  received ;  they  should  not,  however, 
deny  the  materiality  of  the  evidence,  but  may 
state  any  circumstances  that  render  it  improba- 
ble or  impossible  that  testimony  can  be  procured 
within  a  reasonable  time.  Anonymous.  3  Day, 
308. 

17.  Where  a  witness,  in  a  public  prosecution, 
having  been  duly  summoned  and  his  fees  ten- 
dered, refuses  to  attend,  the  prosecutor  cannot 
have  the  trial  postponed  to  ailord  lime  for  an 
attachment,  unless  he  will  make  affidavit  that 
he  thinks  he  cannot  safely  try  the  cause  without 
the  attendance  of  the  witness.  The  United  Slates 
V.  Frill/:,  4  Day,  471. 

IS.  Althougli  the  party  has  been  dilatory  in 
taking  out  his  commission,  yet  if  any  objection 
on  that  .score  has  befen  waived,  and  the  execu- 
tion and  return  of  the  commission  has  been  pre- 
vented by  the  acts  or  omissions  of  the  other 
party,  or  his  commissioner,  the  trial  may  be 
postponed.  The  United  States  v.  Duane,  Wallace, 
C.  C.  R.  5. 

19.  A  party  charged  with  a  crime  may,  before 
indictment  found,  have  compulsory  process  for 
his  witnesses;  but  an  omission  to  exercise  this 
privilege  is  not  such  an  act  of  negligence  as  will 


deprive  him  of  his  right  to  a  continuance,  though 
it  will  authorize  the  court  to  impose  reasonable 
terms  in  granting  a  postponement.  The  United 
States  V.  3loore,  Wallace,  23. 

20.  Where  the  inability  of  the  plaintiff  to  try 
the  cause  has  been  produced  by  an  innocent 
mistake  or  act  of  the  defendant,  the  court  will 
grant  a  continuance,  notwithstanding  a  rule  to 
iry,  or  non  pros.,  had  been  obtained.  Echeveria 
V.  Nairac,  Wallace,  29. 

21.  It  is  not  a  sufficient  ground  for  the  post- 
ponement of  a  trial,  that  the  defendant  swears 
when  the  cause  is  called,  that  he  had  been  in- 
formed of  a  person  who  could  be  a  material  wit- 
ness for  him  ;  although  he  afterwards,  by  a  sup- 
plemental affidavit,  but  without  any  further  in- 
formation swears  positively  that  the  witness  is 
material.  Hollingsworth  v.  Duane,  Wallace's  C 
C.  R.  5. 

22.  Absence  of  the  principal  counsel,  he  being 
sick,  is  a'ood  ground  for  continuance.  Lessee  of 
Shults  v'.  Bloorc,  1  M'Lean's  C.  C.  R.  334. 

23.  When  a  party  moves  for  a  continuance,  on 
the  ground  of  absent  witnesses,  and  states  what 
he  expects  to  prove  by  such  witnesses,  if  the 
facts  stated  could  not  be  admissible  in  evidence, 
the  motion  must  be  overruled.  Warburton  and 
Kino;  v.  Allen  and  Little,  1  M'Leajvs  C.  C.  R.  460 


CONTRABAND. 

1.  Provisions  destined  for  the  ordinary  usp  of 
life  in  the  enemy's  country  are  not  in  general 
contraband  :  but  if  they  are  distrained  for  the 
army  or  navy  of  the  enemy,  or  for  his  ports  of 
military  or  naval  equipment,  they  are  deemed 
contraband.  The  Commercen,  1  Wheat.  382  ;  3 
Cond.  Rep.  604. 

2.  Provisions,  the  growth  of  the  neutral  ex- 
porting country,  are  not  contraband  :  but  if  they 
be  the  growth  of  the  enemy's  country,  and  more 
especially  of  the  property  of  his  subjects,  and 
destined  for  enemy's  use,  there  is  no  such  ex- 
emption.    Ibid. 

3.  Goods  destined  for  the  use  of  a  neutral 
country  can  never  be  deemed  contraband,  what- 
ever may  be  their  character,  or  however  well 
adapted  to  warlike  purposes.  But  if  such  goods 
are  destined  for  the  direct  and  avowed  use  of  the 
enemy's  army  or  navy,  they  have  the  taint  of 
contraband  in  its  most  offensive  character,  and 
the  mere  interposition  of  a  voyage  to  a  neutral 
port,  would  not  protect  them  from  forfeiture. 
Ihid. 

4.  By  the  modern  law  of  nations,  provisions 
are  not,  in  general,  deemed  contraband  ;  but  they 
may  become  so,  although'lhe  properly  of  a  neu- 
tral, on  account  of  the  particular  situation  of  the 
war,  or  on  account  of  their  particular  destination. 
Ibid. 

5.  Provisions,  when  destined  to  a  port  of  naval 
equipment  of  an  enemy,  and  a  fortiori,  when 
destined  for  the  su])ply  of  his  army,  become  con- 
traband, and  subject  the  vessel  and  cargo  to  con- 
fiscation by  the  other  belligerent ;  more  especi- 
ally, if  the  country  of  the  captured  ves.sel  be  at 
war  with  that  to  which  the  vessel  carrying  ihcm 


CONTRACTS. 


433 


Construction  of  Contracts. 


is  destined.   Maissonnaire  v.  Keatins:.  2  Gallis.  C. 
C.  R.  325. 

6.  The  ship  insured,  when  seized,  had  not  un- 
loaded all  her  outward  cargo,  but  was  still  in  the 
progress  of  the  outward  voyage  originally  desig- 
nated by  the  owners;  she  sailed  on  that  voyage 
from  Providence,  R.  I.,  with  contraband  articles 
on  board,  belonging,  with  the  other  parts  of  the 
cargo,  to  the  owners  of  the  ship,  with  a  false 
destination  and  false  papers,  which  yet  accom- 
panied the  vessel ;  the  contraband  articles  had 
been  landed  before  the  policy,  which  was  a 
policy  on  time,  designating  no  particular  voyage, 
had  attached ;  the  underwriters,  though  taking 
no  risks  within  the  exception,  were  not  ignorant 
of  the  nature  and  objects  of  the  voyage;  and 
the  alleged  cause  of  the  seizure  and  detention 
was  the  trade  in  articles  contraband  of  war,  by 
the  landing  of  the  powder  and  muskets,  which 
formed  a  part  of  the  outward  cargo.  By  the 
principles  of  the  law  of  nations,  there  existed, 
under  these  circumstances,  a  right  to  seize  and 
detain  the  ship  and  her  remaining  cargo,  and  to 
subject  them  to  adjudication  for  a  supposed  for- 
feiture, notwithstanding  the  prior  deposit  of  the 
contraband  goods ;  there  was  a  legal  and  justi- 
fiable cause  of  seizure.  Carringtonv.  Merchant's 
Ins.  Comp.,  8  Peters,  495. 

7.  According  to  the  modern  law  of  nations, 
for  there  has  been  some  relaxation  in  practice 
from  the  strictness  of  the  ancient  rules,  the  car- 
riage of  contraband  goods  to  the  enemy  subjects 
them,  if  captured  in  delicto,  to  the  penalty  of 
confiscation;  but  the  vessel  and  the  remaining 
cargo,  if  they  do  not  belong  to  the  owner  of  the 
contraband  goods,  are  not  subject  to  the  same 
penalty.  The  penalty  is  applied  to  the  latter  only, 
when  there  has  been  some  actual  co-operation 
on  their  part,  in  a  meditated  fraud  upon  the  bel- 
ligerents, by  covering  up  the  voyage  under  false 
papers  anel  with  a  false  destination.  This  is  the 
general  doctrine  when  the  capture  is  made  in 
transitu,  while  the  contraband  goods  are  yet  on 
board.  But  when  the  contraband  goods  have 
been  deposited  at  the  port  of  destination,  and 
the  subsequent  voyage  has  thus  been  discon- 
nected with  the  noxious  articles,  it  has  not  been 
usual  to  apply  the  penalty  to  the  ship  or  cargo 
upon  the  return  voyage,  although  the  latter  may 
be  the  proceeds  of  the  contraband.  And  the 
same  rule  would  seem,  by  analogy,  to  apply  to 
cases  where  the  contraband  articles  have  been 
deposited  at  an  intermediate  port  on  the  outward 
voyage,  and  before  it  had  terminated,  although 
there  is  not  any  authority  directly  in  point.  But 
in  the  highest  prize  courts  of  England,  while  the 
distinction  between  the  outward  and  hoineward 
voyage  is  admitted  to  govern,  yet  it  is  established 
that  it  exists  only  in  favour  of  neutrals  who  con- 
duct themselves  with  fairness  and  good  faith  in 
the  arrangement  of  the  voyage.  If,  with  a  view- 
to  practise  a  frauil  upon  the  belligerent,  and  to 
escape  from  his  acknowledged  right  of  capture 
and  detention,  the  voyage  is  disguised,  and  ihe 
vessel  sails  under  false  papers  and  with  a  false 
destination,  the  mere  deposit  of  the  contraband 
in  the  course  of  the  voyage  is  not  allowed  to 
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purge  away  the  guilt  of  the  fraudulent  conduct 
of  the  neutral.     Ibid. 

8.  When  there  has  been  a  bona  fide  seizure 
and  detention  for  and  on  account  of  illicit  or  con- 
traband trade,  and  by  a  clause  in  the  policy  of 
insurance  it  was  agreed  that  '•  the  assurers  should 
not  be  liable  for  any  charge,  damage  or  loss, 
which  may  arise  in  consequence  of  seizure  or 
detention  for  or  on  account  of  illicit  trade,  or 
trade  in  articles  contraband  of  war;"  a  sentence 
of  condemnation  or  acquittal,  or  other  regular 
proceeding  to  adjudication,  is  not  necessary  to 
discharge  the  underwriters.  If  the  seizure  or 
detention  be  lawfully  made  for  or  on  account  of 
illicit  or  contraband  trade,  all  charges,  damages 
and  losses  consequent  thereon,  aro  within  the 
scope  of  the  exception.  They  are  properly  at- 
tributable to  such  seizure  and  detention  as  the 
primary  cause,  and  relate  back  thereto.  If  the 
underwriters  be  discharged  from  the  primary 
hostile  act,  they  are  discharged  from  the  conse- 
quences of  it.    Ibid. 


CONTRACTS. 

1.  It  is  a  principle  recognised  and  acted  upon 
as  a  cardinal  rule  by  all  courts  of  justice,  in  the 
construction  of  contracts,  that  the  intention  of 
the  parties  is  to  be  inquired  into,  and,  if  not  for- 
bidden by  law,  is  to  be  effectuated.  Bradley  v. 
The  Washington.,  Alexandria  and  Georgetown 
Steam  Packet  Company^  13  Peters,  97. 

2.  The  general  principle  in  relation  to  con- 
tracts made  at  one  place,  to  be  executed  at  an- 
other, is  well  settled.  They  are  to  be  governed 
by  the  laws  of  the  place  of  performance;  and 
if  the  interest  allowed  by  the  laws  of  the  place 
of  performance  be  greater  than  that  permitted 
at  the  place  of  contract,  the  parties  may  stipu- 
late for  the  higher  interest,  without  incurring  the 
penalties  of  usury.  Andrews  v.  Pond  et  ah.  13 
Peters,  65. 

3.  Where  a  contract  has  been  matle  without 
reference  to  the  laws  of  the  slate  where  it  was 
made,  or  to  the  laws  of  the  place  of  perform- 
ance, and  a  rate  of  interest  was  reserved,  forbid- 
den by  the  laws  of  the  place  where  the  contract 
was  made,  which  was  concealed  under  the  name 
of  I  xchange,  in  order  to  evade  the  law  against 
usury;  the  question  is  not,  which  is  to  govern  in 
executing  the  contract :  unquestionably,  it  must 
be  the  law  of  the  state  where  the  agreement 
was  entered  into,  and  the  instrument  taken  to 
secure  its  performance.  A  contract  of  this  kind 
cannot  stand  on  the  same  principles  with  a  bona 
fide  agreement  made  in  one  place  to  be  executed 
in  another.  In  the  last-mentioned  cases,  the 
agreements  were  permitted  by  the  lex  loci  con- 
tractus; and  will  even  be  enforced  there,  if  the 
party  is  found  within  its  jurisdiction.  But  the 
same  rule  cannot  be  applied  to  cases  forbidden 
by  its  laws,  and  designed  to  evade  them.  In 
such  cases,  the  legal  "consequences  of  such  an 
an  agreement  must  be  decided  by  the  laws  ol 
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the  place  where  the  contract  was  made.     If  void 
there,  it  is  void  everywhere.     Ibtd. 

4.  It  has  been  frequently  held,  that  the  device 
of  covernig  property  as  neutral,  when  in  truth  it 
was  belligerent,  is  not  contrary  to  the  laws  of 
war  or  of  nations.  Contracts  made  with  under- 
writers in  relation  to  property  thus  covered,  have 
always  been  enforced  in  the  courts  of  a  neutral 
country,  where  the  true  character  of  the  pro- 
perty, and  the  means  taken  to  protect  it  from 
capture,  have  been  fairly  represented  to  the  in- 
surers. The  same  doctrine  has  always  been 
held  where  false  papers  have  been  used  to  cover 
the  property,  provided  the  underwriter  knew,  or 
was  bound  to  know,  that  such  stratagems  were 
always  resorted  to  by  the  persons  engaged  in 
that  trade.  If  such  means  may  be  used  to  pre- 
vent capture,  there  can  be  no  good  reason  for 
condemning  with  more  severity  the  continuation 
of  the  same  disguise  after  capture,  in  order  to 
prevent  the  condemnation  of  the  property,  or  to 
procure  compensation  for  it,  when  it  has  been 
lost  by  reason  of  the  capture.  Courts  of  the 
capturing  nation  would  never  enforce  contracts 
of  that  description;  but  they  have  always  been 
regarded  as  lawful  in  the  courts  of  a  neutral 
country.  De  Valci}gin''s  Administrators  v.  Duffy, 
14  Peters,  282. 

5.  The  Bank  of  the  Metropolis  contracted  to 
deliver  a  title  in  fee  simple  to  Gultschlick,  of  a 
lot  of  ground;  and  at  the  time  of  the  contract, 
they  held  the  lot  by  virtue  of  a  sale  made  under 
a,  deed  of  trust,  at  which  sale  they  became  the 
purchasers  of  the  property.  The  same  lot  had, 
by  a  deed  of  trust  executed  by  the  same  person, 
been  previously  conveyed  to  another  person,  to 
indemnify  an  endorser  of  his  notes;  and  it  was 
by  the  trustee  afterwards,  and  after  the  contract 
with  Guttschlick,  sold  and  purchased  by  another. 
Held,  That  at  the  time  of  the  contract  of  the 
bank,  they  had  not  a  fee  simple  in  the  lot  which 
could  be  conveyed  to  Guttschlick.  The  Bank 
of  the  Metropolis  V.  Guttschlick,  14  Peters,  19. 

6.  The  United'  States  instituted  an  action  of 
debt  against  the  defendant,  William  Linn,  and 
his  sureties,  to  recover  a  sum  of  money  in  the 
hands  of  Linn,  he  having  been  appointed  a  re- 
ceiver of  public  moneys  at  the  land  office  of  the 
district  of  Vandalia,  on  the  12lh  of  February, 
1835.  The  first  count  in  the  declaration  stated 
that  the  defendants  had  executed,  on  the  1st  of 
August.  1836,  a  "writing  obligatory,  sealed  with 
their  seals,"'  to  the  United  States,  in  the  sum  of 
one  hundred  thousand  dollars,  for  the  faithful 
performance  of  the  duties  of  his  office  by  Linn ; 
and  that  certain  sums  of  money  had  been  paid 
into  tl^  hands  of  Liim,  as  receiver,  which  he 
had  failed  to  account  for  and  pay  over  to  the 
United  States.  The  second  count  stated  the 
execution  of  "an  instrument  of  writing"  to  the 
United  States  by  the  defendants,  signed  by  them, 
by  which  they  promiseil  to  pay  one  hundred 
thousand  dollars  to  thoL^nited  Slates,  which  was 
to  be  void  and  of  no  efTect  in  case  Linn  faithfully 
executed  the  duties  of  the  office  of  receiver  of 
public  moneys;  and  alleiring  that  Linn  had  re- 
ceived a  large  sum  of  public  money  belonging 
lO  the  United  States,  which  he  had  failed  to  pay 


over  or  account  for  to  the  United  States.  The 
judges  of  the  circuit  court  of  Illinois  were  di- 
vided in  opinion,  and  the  division  was  certified 
to  the  supreme  court,  upon  two  questions:  1. 
Whether  the  obligation  of  the  defendants,  being 
without  seal,  is  a  bond  within  the  act  of  congress. 
2.  Whether  such  an  instrument  is  good  at  com- 
mon law.  Held,  1.  That  the  oblig-ation,  being 
without  seal,  is  not  a  bond  within  the  act  of  con- 
gress. 2.  That  such  an  instrument  is  good  at 
comiTion  law.  The  United  States  v.  Linn,  15 
Peters,  290. 

7.  If  the  contract  signed  by  the  defendants 
was  entered  into  for  a  lawful  purpose,  not  prohi- 
bited by  law,  and  is  founded  on  a  sufficient  con- 
sideration, it  is  a  valid  contract  at  common  law. 
Ibid. 

8.  From  the  decision  of  this  court  in  the  case 
of  The  United  States  v.  Tingey,  it  follows  that  a 
voluntary  contract,  or  security,  taken  by  the 
United  States  for  a  lawful  purpose,  and  upon  a 
good  consideration,  although  not  prescribed  by 
any  law-,  is  not  entirely  void.     Ibid. 

9.  Linn  had  been  appointed  receiver  of  public 
moneys  before  the  execution  of  the  instrument 
declared  upon,  and  was  entitled  to  the  emolu- 
ments of  the  office.  This  was  a  sufficient  con- 
sideration appearing  on  the  face  of  the  instru- 
ment to  support  the  promise.  A  benefit  to  the 
promissors,  or  a  damage  to  the  promissee,  con- 
stitutes a  good  consideration.  A  consideration 
to  the  principal  was  sufficient  to  bind  the  sure- 
ties.    Ibid. 

10.  The  mere  appointment  of  Linn  as  receiver 
of  public  moneys  was  not  the  consideration  of 
the  contract;  but  the  emoluments  and  benefits 
resulting  from  the  appointment,  formed  the  con- 
siileration.  It  was  a  continuing  consideration, 
running  with  his  continuance  in  office,  and  exist- 
ed in  full  force  at  the  time  the  instrument  was 
signed.     Ibid.  _   ' 

11.  The  act  of  congress  under  which  this  in- 
strument was  taken,  directs  that  a  receiver  of 
public  moneys  shall,  before  he  enters  on  the  du- 
ties of  his  office,  give  bond,  with  approved  secu- 
rities, for  the  faithful  discharge  of  the  duties  of 
his  trust.  This  statute  does  not  profess  to  give 
the  precise  form  of  the  bond.  It  is  only  a  gene- 
ral direction  to  give  a  bond  for  the  faithful  dis- 
charge of  the  trust.  There  were  no  negative 
words  in  the  act,  nor  anything,  by  implication  or 
otherwise,  to  make  void  a  security  taken  in  any 
other  fornri ;  nor  is  there  anything  in  reason  or 
sound  principle  that  should  lead  to  such  a  con- 
clusion.    Ibid. 

12.  The  actual  difference  between  an  instru- 
ment under  seal,  and  one  not  under  .seal,  i.s,  that 
in  the  one  case  the  seal  imparts  a  consideration, 
and  in  the  ether  it  must  be  proved.  There  ought 
to  be  .some  very  strong  grounds  to  authorize  a 
court  to  declare  a  contract  absolutely  voiti,  which 
has  been  voluntarily  made,  upon  a  good  consid- 
eration, and  delivered  to  the  party  for  whose 
benefit  it  was  intended.     Ibid. 

13.  It  is  a  general  principle,  if  one  have  know- 
ledge of  particular  facts,  upon  which  he  intends 
to  rely  to  exempt  him  from  a  pecuniary  obliga- 
tion about  to  be  contracted  with  another,  of  which 
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facts  the  other  is  ignoiantj  and  can  only  leain 
from  him,  or  from  documents  in  his  keeping, 
that  the  fact  of  his  knowledge  raises  the  obliga- 
tion to  tell  it.  The  United  States  v.  The  Bank  of 
the  Metropolis,  15  Peters.  377. 

14.  Louisiana.  The  defendants  in  error,  mer- 
chants in  New  York,  agreed  with  the  plaintiffs 
in  error,  H.  &  G.,  merchants  in  New  Orleans, 
that  endorsed  notes  should  be  given  by  H.  &  G. 
for  a  certain  sum,  being  the  amount  due  by  H. 
&  G.  to  B.  &  Co.,  and  other  notes  or  drafts  of  H. 
&  G.,  payable  in  New  York;  which  endorsed 
notes  were  to  be  deposited  in  the  hands  of  L., 
to  be  delivered  to  B.  &  Co.,  on  their  performing 
their  agreement  with  H.  &  G. ;  part  of  which 
was  to  take  up  certain  drafts  and  notes  given  by 
H.  &  G.,  and  payable  in  New  York.  The  notes, 
endorsed  according  to  the  agreement,  were  drawn 
and  delivered  to  L.  B.  &  Co.  performed  all  their 
contract,  excepting  the  payment  of  a  draft  for 
two  thousand  dollars,  and  a  note  for  one  thou- 
sand five  hundred  and  sixty-eight  dollars  and 
seventy-four  cents,  which,  from  inability,  they 
did  not  pay;  and  the  same  were  returned  to 
New  Orleans,  and  were  there  paid,  with  da- 
mages and  interest,  by  H.  &  G.,  at  great  loss  and 
inconvenience.  The  notes  deposited  with  L. 
amounted  to  upwards  of  seven  thousand  dollars, 
beyond  the  draft  for  two  thousand  dollars,  and 
the  note  for  one  thousand  five  hundred  and  sixty- 
eight  dollars  and  seventy-four  cents.  B.  &  Co. 
filed  a  petition,  according  to  the  Louisiana  prac- 
tice, praying  for  a  decree  by  which  the  endorsed 
notes  in  the  hands  of  L.  should  be  delivered  to 
them,  equal  to  the  balance  due  to  them.  The 
district  judge  gave  a  decree  in  favour  of  B.  & 
Co.,  in  conformity  with  the  petition.  Held,  That 
the  decree  was  erroneous ;  and  the  court  reversed 
the  same,  and  ordered  the  case  to  be  remanded, 
and  the  petition  to  be  dismissed  with  costs,  by 
the  circuit  court  of  Louisiana.  Hyde  fy  Gleises 
V.  Booraem  ^'  Co.,  16  Peters,  169. 

15.  The  contract  between  B.  &  Co.,  and  H. 
&  G.,  was  what  the  French  law.  the  basis  of 
that  of  Louisiana,  calls  a  commutative  contract, 
involving  mutual  and  reciprocal  obligations; 
where  the  acts  to  be  done  on  one  side  form  the 
consideration  for  those  to  be  done  on  the  other. 
Jbul. 

16.  Upon  principles  of  general  justice,  if  the 
acts  are  to  be  done  at  the  same  time,  neither 
party  to  such  a  contract  could  claim  a  fulfilment 
thereof,  unless  he  had  first  performed,  or  was 
ready  to  perform,  all  the  acts  required  on  his  own 
part.     Ibid. 

17.  When  the  entire  fulfilment  of  the  contract 
is  contemplated  as  the  basis  of  the  arrangement, 
the  contract,  under  the  laws  of  Louisiana,  is 
treated  as  indivisible;  and  neither  party  can 
compel  the  other  to  a  specific  performance,  un- 
less he  complies  with  it  in  toto.     Ibid. 

18.  If  the  ponlract  contained  in  a  deed  has  been 
varied  or  substituted  by  the  subsequent  acts  or 
agreements  of  the  parties,  thereby  giving  rise  to 
new  relations  between  them,  the  remedies  ori- 
ginally arising  out  of  the  deed  may  be  varied  in 
conformity  with  them.     An  action  on  the  deed 


would  not  be  insisteil  upon,  or  permitted,  because 
the  rights  and  obligations  of  the  parties  to  the 
suit  would  depend  on  a  sXzAe  of  things  by  which 
the  deed  had  been  put  aside.  Fresh  v.  Gibs07i 
etal,  16  Peters,  327. 

19.  If  a  contract  or  order,  under  which  goods 
are  to  be  furnished,  does  not  specify  any  time  at 
which  they  are  to  be  delivered,  the  law  implies 
a  contract  that  they  should  be  delivered  within 
a  reasonable  time  ;  and  no  evidence  will  be  ad- 
missible to  prove  a  specific  time  at  which  they 
were  to  be  delivered,  for  that  would  be  to  con- 
tradict and  vary  the  legal  interpretation  of  the 
instrument.  Cocker  v.  Franklin  Hemp  and  Flax 
Mamifacturing  Co.,  3  Sumner's  C.  C.  R.  530. 

20.  The  question  of  reasonable  time  is  deter- 
mined by  a  view  of  all  the  circumstances  of  the 
case  ;  and  parol  evidence  of  the  conversations 
of  the  parties  may  be  admitted  to  show  the  cir- 
cumstances under  which  the  contract  was  made, 
and  what  the  parties  thought  was  a  reasonable 
time  for  performing  it.     Ibid. 

21.  Where,  by  the  contract,  the  vendor,  for 
failure  of  any  one  of  the  payments,  was  at  liberty 
to  return  the  money  paid,  and  rescind  the  con- 
tract, it  can  only  be  rescinded  in  that  mode. 
McKay  v.  Carrington,  1  McLean's  C.  C.  R.  54. 

22.  Where  a  contract  for  the  sale  of  land  is 
void,  or  cannot  be  enforced  by  reason  of  laches 
in  the  vendee,  on  the  death  of  the  vendor  the 
land  descends  to  his  heirs.     Ibid. 

23.  But  where  the  contract  is  in  force,  the 
land  descends  to  the  heirs  of  the  vendee,  and 
the  consideration  goes  to  the  executors  or  ad- 
mitiistrators  of  the  vendor.     Ibid. 

24.  Mutuality  is  essential  to  the  validity  of  a 
contract.  Waltons  and  Payne^s  Heirs  v.  Coulson. 
1  M'Lean's  C.  C.  R.  129. 

25.  A  parol  contract  in  Virginia,  in  1787,  for 
land  in  Kentucky,  where  the  consideration  was 
paid,  was  not  void  by  the  statute  of  frauds.  Car- 
ringfon^s  Heirs  v.  Brents  et  al,  1  M'Lean's  C.  C. 
R.  176. 

26.  A  contract  under  seal,  where  the  parties 
bind  themselves  as  principals,  though  in  fact  a 
part  of  them  may  be  sureties,  they  are  estopped 
from  showing  it.  Bank  of  Mount  Pleasant  v. 
Sprisg,  1  M'Lean's  C.  C.  R.  183.. 

27".  A  contract  to  convey  a  tract  of  land  so 
soon  as  a  suit  then  pending  for  the  title  shall  be 
decided,  gives  to  the  party  that  agrees  to  convey, 
all  the  title  necessary  to  close  the  litigation  in 
all  the  forms  it  may  assume.  Watts  et  al.  v. 
Waddle  et  al,  1  ]M'Lean's  C.  C.  R.  202. 

28.  A  state  law  that  relieves  a  debtor  from, 
imprisonment,  does  not  impair  the  obligation  of 
the  contract.  Beers  ct  al.  v.  Haughton  et  al,  1 
M'Lean's  C.  C.  R.  232. 

29.  A  law  that  relieves  from  the  contract  can- 
not be  enforced  against  non-residents  of  the  state. 
Ibid. 

30.  Where  the  vendee  has  refused  to  perlorm 
the  contract,  and  has  not  only  been  gudty  oi 
fraud,  but  has  successfully  resisted  paymerit,  ar..:.. 
the  vendor  has  taken  possession  of  the  land  soiu, 
the  possession  of  which  was  not  given  to  tne 
vendee,  he  cannot  recover  back  the  amount  pai-J, 
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on  the  ground  that  the  vendor  has  resciniled  the 
contract.  UUerback  v.  Binns,  1  M-Leau's  C.  C.  R. 
243. 

31.  A  contract  made  in  fraud  of  the  law,  or 
aoainst  public  policy,  is  void.  Piatt  v.  Oliver  el 
al,  1  MLean's  C.  C.  R.  295. 

32.  Time  may  be  made  of  the  essence  of  the 
contract.  Longworth  v.  Taylor,  1  M-Lean's  C. 
C.  R.  395. 

33.  And  is  never  to  be  wholly  disregarded. 
At  law  it  is  always  essential.     Ibid. 

34.  A  contract  made  in  fraud  of  the  law,  which 
grows  out  of  an  immoral  act,  will  not  be  enforced. 
Piatt  V.  Oliver  et  al,  2  McLean's  C.  C.  R.  267. 

35.  An  agreement  not  to  bid  against  each 
other  at  a  sale  on  execution,  is  void,  as  against 
public  policy.     Ibid. 

36.  But  an  association  of  individuals,  to  buy 
public  lands  at  a  public  sale,  is  not  unlawful. 
Ibid. 

37.  It  may  well  be  doubted  whether  such  sale 
stands  upon  the  same  footing  as  a  sale  upon  exe- 
cution. ,    Ibid. 

38.  The  agreement  was,  to  purchase  certain 
tracts  for  a  certain  company  ■  not  that  the  indi- 
viduals composing  the  firm  should  not  bid  against 
each  other.     Ibid. 

39.  An  agent,  and  one  of  the  parties,  should 
not  avail  himself  of  the  illegal  contract.     Ibid. 

40.  The  public  sale  was  sanctioned  by  the 
government.     Ibid. 

41.  Where  A,  being  post-master,  gave  an  offi- 
cial bond  to  the  United  States,  and  subsequently 
employed  B  as  assistant,  and  the  receipts  from  the 
post-office  were  deposited  in  their  joint  names, 
an  action  was  brought  against  A,  on  his  bond, 
and  judgment  recovered,  but  he  having  subse- 
quently become  bankrupt,  the  present  action  was 
brought  against  A  and  B,  it  was  held,  that  the 
deposit  in  the  joint  names  of  A  and  B  did  not 
make  them  jointly  responsible ;  that  there  was  no 
privity  of  contract  between  13  and  the  United 
States;  and  that,  even  if  there  were,  the  former 
judgment  against  A  was  a  bar  to  the  present 
suit.  Traflon  v.  United  States,  3  Story's  C.  C.  R. 
646. 

See  Agrkement,  Ante,  page  122. 
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1.  An  absolute  bill  of  sale  of  personalty,  by 
an  insolvent,  is  fraudulent  against  creditors,  un- 
less possession  of  the  property  assigned  or  trans- 
ferred apccompanies  or  follows  the  deed.  The 
absence  of  such  possession  is  not  merely  evi- 
dence of  fraud,  but  is  a  circumstance,  per  se, 
which  makes  the  transaction  fraudulent.  Ha- 
milton v.  Russell.  1  Cranch,  309;  1  Cond.  Rep. 
318. 

2.  The  act  of  assembly  of  Virginia,  which 
governs  this  case,  appears,  as  far  as  respects 
fraudulent  conveyances,  to  be  intended  to  be 
co-extensive  with  the  acts  of  13  and  27  Eliza- 
beth; and  those  acts  are  considered  as  only  de- 
':Iaratory  of  the  common  law.     The  decisions 


of   the  English   judges  therefo'-e    apply  to  this 
case.     Ibid. 

3.  The  fact,  that  the  grantor  retains  possession 
of  property  which  he  has  conveyed,  is  not  an 
evidence  of  fraud,  where  the  conveyance,  from 
its  terms,  is  to  leave  the  possession  in  the  ven- 
dor. United  States  v.  Hooe  et  al.,  3  Cranch,  75  ;.  1 
Cond.  Rep.  458. 

4.  A  deed  made  upon  an  adequate  and  valua- 
ble consideration,  which  is  actually  paid,  and 
the  change  of  property  is  bona  fide,  or  such  as 
it  purports  to  be,  cannot  be  con.sidered  as  a  con- 
veyance to -defraud  creditors.  Wheaton  v.  Sex- 
ton's Lessee,  4  Wheat.  503;  4  Cond.  Rep.  519. 

5.  A  debtor  has  a  right  to  prefer  one  creditor 
to  another;  and  his  private  motives  in  giving 
this  preference,  provided  the  preferred  creditor 
has  done  nothing  improper,  cannot  annul  this 
right.  But  any  unlawful  consideration,  moving 
from  the  preferred  creditor  to  induce  this  pre-  - 
ference,  may  avoid  the  deed  which  gives  it. 
Marbury  v.  Brooks,  7  Wheat.  556 ;  5  Cond.  Rep. 
344. 

6.  It  is  not  necessary  to  the  validity  of  such  a 
deed,  that  the  creditors,  for  whose  benefit  it  is 
made,  should  have  notice  of  the  execution  of 
the  deed,  provided  they  afterwards  assent  to  the 
provisions  made  for  their  benefit.     Ibid. 

7.  A  debtor  has  a  right  to  prefer  one  creditor 
in  payment ;  and  it  is  no  objection  to  the  validity 
of  an  assignment  for  this  purpose,  that  it  was 
made  by  the  grantor  and  received  by  the  grantee, 
a  mere  trustee  to  execute  this  design ;  in  the 
hope  and  expectation,  and  with  a  view  of  pre- 
venting the  creditor  thus  preferred  from  insti- 
tuting a  prosecution  for  forging  the  instruments 
on  which  the  debt  originated,  if  the  creditor  had 
done  nothing  to  excite  that  hope:  and  the  assign- 
ment was  made  without  his  knowledge  of  the 
motive  which  influenced  the  grantor,  or  was  not 
afterwards  assented  to  by  him  under  some  en- 
gagement, express  or  implied,  to  suppress  or  for- 
bear the  prosecution.  Brooks  v.  Marbury,  11 
Wheat.  78  ;  6  Cond.  Rep.  223. 

8.  A  grant  or  assignment  of  goods  and  chattels 
is  valid  between  the  parties,  without  actual  de- 
livery; and  the  property  passes  immediately 
upon  the  execution  of  the  deed.  But,  as  to  credit- 
ors, the  title  is  not  considered  as  perfect,  unless 
possession  accompanies  and  follows  the  deed. 
Meeker  el  al.  v.  Wilson,  1  Gallis.  C.  C.  R.  419. 

9.  In  general,  the  want  of  possession  is  not 
merely  an  evidence  or  badge  of  fraud,  but  con- 
stitutes in  itself  a  frauti,  which  renders  the  trans- 
action, as  to  creditors,  void.     Jbid. 

10.  The  statute  of  13  Eliz.,  ch.  5,  is  now  fully 
settled  to  be  only  an  affirmance  of  the  common 
law.     Ibid. 

11.  The  rule  as  to  possession  is  not  applicable 
when  the  possession  of  the  grantor  is  consistent 
with  the  deed,  or  where  the  properly  conveyed 
is,  at  the  time  of  the  conveyance,  abroad  and 
incapable  of  delivery.  In  the  latter  case  the 
title  is  complete,  provided  the  grantee  takes  pos- 
session within  a  reasonable  time  after  the  pro- 
perty comes  within  his  reach.  If  he  does  not, 
the  same  inference  of  legal  fraud  arises  as  if  the 
property  had  been  originally  capable  of  imme- 
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diate  delivery,  and  the  possession  had  remained  |      21.  In  proceedings  to  set  aside  a  conveyance 
unchanged.     Ibid.     See  also  Conrad  v.  Atlantic    of  real  estate,  made  in  fraud  of  creditors,  it  :« 


Ins.  Co.,  1  Peters.  449 

12.  If  there  has  been  a  fraudulent  conceal- 
ment of  the  assignment,  or  gross  negligence, 
such  as  establishes  an  original  fraudulent  de- 
sign, the  assignment  is  void  in  toto.  It  is  void, 
ab  initio,  as  to  creditors,  injured  by  the  fraud, 
as  to  all  the  property  included  in  it.  But  if  the 
assignment  was  bona  fide,  mere  negligence,  as 
to  taking  possession  of  a  particular  part  of  the 
property  assigned,  would  not  take  away  the  title 
of  the  assignor  to  other  property,  as  to  which 
there  had  been  due  diligence.  The  question,  as 
to  the  validity  of  such  an  assignment,  reduces 
itself  to  a  question  of  good  faith,  valuable  consi- 
deration, and  reasonable  dilisence.  D'Wolfv. 
Harris,  4  Mason's  C.  C.  R.  537. 

13.  An  insolvent  debtor  has  a  right  to  prefer 
one  creditor  to  another  in  payment,  by  an  as- 
signment made  bona  fide;  and  no  subsequent 
attachment  or  subsequently  acquired  lien  will 
avoid  such  assignment.  Spring  el  al.  v.  S.  C. 
Insurance  Company  et  al.,  8  Wheat.  268  ;  5  Coiid. 
Rep.  434. 

14.  Such  an  assignment  made,  includes  choses 
in  action,  as  a  policy  of  insurance ;  and  will  en- 
title the  r.ssignee,  in  case  of  loss,  to  receive  from 
the  underwriters  the  amount  insured  :  and  it  is 
not  necessary  that  such  an  assignment  should 
be  accompanied  by  an  actual  delivery  of  the 
policy.     Ibid. 

15.  Every  debtor  has  a  legal  right  to  assign 
property  for  the  security  of  debts  due  to  him  : 
and  so  far  from  such  act  being  reprehended  by 
the  law,  it  is  justified  and  approved.  Pcarpont  ^ 
Lord  v.'Graham,  4  Wash.  C.  C.  R.  232. 

16.  In  general,  the  want  of  possession  is  not 
merely  an  evidence  or  badge  of  fraud  ;  but  con- 
stitutes, in  itself,  a  fraud,  which  renders  the 
transaction,  as  to  creditors,  void.  1  Gallis.  C.  C. 
R.  419. 

17.  Without  undertaking  to  suggest,  whether, 
in  any  case,  the  want  of  possession  of  the  thing 
sold,  constitutes,  per  se.  a  badge  of  fraud;  or  is 
onl)',  prima  facie,  a  presumption  of  fraud;  it  is 
sufficient  to  say,  that  in  case  even  of  an  absolute 
sale  of  personal  property,  the  want  of  such  pos- 
session is  not  presumption  of  fraud,  if  possession 
cannot,  from  the  circumstances  of  the  property, 
be  within  the  power  of  the  parties.  Conrad  v. 
The  Atlantic  Ins.  Co.,  1  Peters,  449. 

18.  In  cases  where  the  sale  is  not  absolute, 
but  conditional,  the  want  of  possession,  if  con- 
sistent with  the  stipulations  of  the  parties,  and, 
a  fortiori,  if  flowing  directly  from  them,  has  never 
been  held  to  be,  per  se,  a  badge  of  fraud.    Ibid. 

19.  If,  at  the  time  of  the  transfer,  the  pro- 
perty was  out  of  the  country,  possession  must 
be  taken  within  a  reasonable  time  after  its  re- 
turn, or  the  grant  will  be  held  fraudulent.  Meeker 
V.Wilson,  1  Gallis.  C.  C.  R.  419. 

20.  Notice  to  a  judgment  creditor,  of  an  as- 
signment of  the  property  of  his  debtor,  where 
possession  had  not  been  taken  under  the  assign- 
ment, does  not  affect  the  right  of  the  sheriff  or 
the  creditor  to  seize  the  property  in  execution, 
as  the  property  of  the  assignor.     Ibid. 
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not  necessary  to  make  a  mortgagee  of  the  estate 
a  party,  his  rights  under  the  mortgage  not  being 
brought  in  question.  Venable  et  al.  v.  The  Bank 
of  the  United  States,  2  Peters,  107. 

22.  A  conveyance  of  the  whole  of  his  property 
by  a  husband  to  trustees,  for  the  benefit  of  his 
wife  and  his  issue,  is  a  voluntary  conveyance; 
and  is  at  this  day  held  by  the  court.s  of  England 
to  be  absolutely  void  under  the  statute  of  the 
twenty-seventh  of  Elizabeth,  against  a  subse- 
quent purchaser,  even  although  he  purchased 
with  notice.  These  decisions  do  not  maintain 
that  a  transaction  valid  at  the  time  is  rendered 
invalid  by  the  subsequent  act  of  the  party.  They 
do  not  maintain  that  the  character  of  the  trans- 
action is  changed  ;  but  that  testimony  afterwards 
furnished  may  prove  its  real  character.  The 
subsequent  sale  of  the  property  is  carried  back 
to  the  deed  of  settlement,  and  considered  as 
proving  that  deed  to  have  been  executed  with  a 
fraudulent  intent  to  deceive  a  subsequent  pur- 
chaser. Cuthcart  et  al.  v.  Robinson,  5  Pelers, 
264. 

23.  A  subsequent  sale,  without  notice,  by  a 
person  who  had  made  a  settlement  not  on  valu- 
able consideration,  was  presumptive  evidence 
of  fraud ;  which  threw  on  those  claiming  under 
such  settlement  the  burden  of  proving  that  it 
was  made  bona  fide.  This  principle,  therefore, 
according  to  the  uniform  course  of  the  supreme 
court,  must  be  adopted  in  construing  the  statute 
of  the  twenty-seventh  of  Elizabeth  as  it  applies 
to  this  case.     Ibid. 

24.  Even  if  the  grantor  in  deeds  be  justly 
chargeable  with  fraud,  but  the  grantees  did  not 
participate  in  it;  and  when  they  received  their 
deeds  had  no  knowledge  of  it,  but  accepted  the 
same  in  good  faith;  the  deeds  upon  their  face 
purporting  to  convey  a  title  in  fee,  and  showing 
the  nature  and  extent  of  the  premises:  there 
can  be  no  doubt  the  deeds  do  give  colour  of  title 
under  the  statute  of  limitation.  Gregg  v.  The 
Lessee  of  Saijre  und  Wife,  8  Peters,  244. 

25.  G.,  the  executor  of  his  father,  who  had 
devised  his  estate  to  G.  and  his  Other  children, 
sold  the  estate  and  became  himself  the  pur- 
chaser of  it  ;  and  in  order  to  secure  the  portions 
of  'he  other  devisees,' who  were  minors,  con- 
fessed a  judgment,  June  1,  1819,  on  a  promis- 
sory note,  in  favour  of  two  per.sons,  without  their 
knowledge,  in  a  sum  supposed  to  be  sufficient 
to  be  a  full  security  for  the  amount  of  the  por- 
tions of  the  minors.  The  judgment  was  kept 
in  full  operation  by  executions  regularly  issued 
upon  it;  so  as,  under  the  laws  of  South  Carolina, 
to  bind  the  property  of  G.  He  was  then  engaged 
in  mercantile  pursuits,  and  had  other  properly 
than  that  so  purchased  by  him.  G.  afterwards 
became  insolvent,  and  the  claims  of  the  devisees 
of  his  father,  under  the  judgment,  were  con- 
tested by  his  creditors  as  fraudulent;  the  plain- 
tiffs, in  the  judgment,  having  no  knovvledge  ot 
it  when  it  was  confessed,  the  amount  of  the  sum 
due  to  the  co-devisees  not  having  been  ascei- 
tained  when  it  was  confessed,  no  declaration  of 
trust  having  been  e.xecuted  by  the  plaintiffs,  and 
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false  representations  of  his  situation  having  been 
made  by  ,G.  after  the  judgment,  whereby  his 
creditors  were  induced  to  give  him  time  on  a 
judgment  confessed  to  them  subsequently.  The 
judgment  of  June  1,  1819,  was  held  to  be  valid, 
and  the  plaintiffs  in  that  judgment  entitled  to 
the  proceeds  of  the  sales  of  the  estate  of  G.,  for 
the  satisfaction  of  the  amount  actually  due  to 
the  co-devisees  by  G.  Bank  of  Georgia  v.  Hig- 
ginbottom,  9  Peters,  48. 

26.  Upon  principle  and  authority,  to  make  an 
antenuptial  settlement  void  as  a  fraud  upon 
creditors,  it  is  necessary  that  both  parties  should 
concur  in,  or  have  cognizance  of  the  intended 
fraud.  If  the  settler  alone  intend  a  fraud,  and 
the  other  party  have  no  notice  of  it,  but  is  inno- 
cent of  it ;  the  wife  is  not,  and  cannot  be  affected 
by  it.  Marriage,  in  contemplation  of  the  law, 
is  not  only  a  valuable  consideration  to  support 
such  a  settlement,  but  is  a  consideration  of  the 
highest  value,  and  from  motives  of  the  soundest 
policy,  is  upheld  with  a  strong  resolution.  The 
husband  and  wife,  parties  to  such  a  contract,  are 
therefore  deemed,  in  the  highest  sense,  pur- 
chasers for  a  valuable  consideration  ;  and  so  that 
it  is  bona  fide,  and  without  notice  of  fraud, 
brought  home  to  both  sides,  it  becomes  unim- 
peachable by  creditors.  Magniac  v.  lliomjison, 
7  Peters,  348. 

27.  Fraud  may  be  imputed  to  the  parties, 
either  by  direct  co-operation  in  the  original  de- 
sign,, at  the  time  of  its  concoction,  or  by  con- 
structive co-operation  from  notice  of  it,  and 
carrying  the  design  upon  such  notice  into  opera- 
tion.    Ibid. 

28.  Among  creditors  equally  meritorious,  a 
debtor  may  conscientiously  prefer  one  to  an- 
other; and  it  can  make  no  difference  that  the 
preferred  creditor  is  his  own  wife.     Ibid. 

29.  Marriage  articles  or  settlements  are  not 
required  by  the  laws  of  New  Jersey  to  be  re- 
corded, but  only  conveyances  of  real  estate  ;  and 
as  to  conveyances  of  real  estate,  the  orni>sion  to 
record  them  avoids  them  only  as  to  purchasers 
and  creditors,  leaving  them  in  full  force  between 
the  parties.     Ibid. 

30.  A  purchase  was  made  of  one  hundred  and 
ninety-eight  boxes  of  sugar,  for  which  certain 
acceptances,  drawn  by  the  purchaser,  and  en- 
dorsed and  accepted  for  his  accommodation, 
were  to  be  given  to  secure  payment.  The  sugars 
were  to  be  shipped  on  board  of  a  ship  belonging 
to  the  purchaser,  then  lying  in  the  same  port, 
and  bound  on  a  foreign  voyage.  The  accep- 
tances were  to  be  delivered  upon  the  return  of 
the  pufchaser  from  Boston  :  he  failed,  and  as- 
signed his  property.  During  his  ab.sence,  a  part 
of  the  sugars  were  put  on  board  of  the  ship. 
After  his  return,  he  kept  his  own  failure  a  secret, 
and  also  the  failure  of  his  endorsers  and  ac- 
ceptor, and  procurcti  a  delivery  of  the  residue 
of  the  sugars,  on  the  faith  that  the  accei>tances 
were  to  be  duly  given.  Held,  by  the  circuit 
court,  that  if  the  delivery  of  the  sugars,  under 
these  circumstances,  was  not  intended  by  the 
parties  to  be  an  absolute  delivery,  but  a  delivery 
on  condition  oidy,  that  the  terms  of  the  contract 
were  complied  with ;  theji  the  vendor  might  re- 


claim the  sugars,  and  his  property  in  them  was 
not  gone.  It  was  further  held,  that  if  the  de- 
livery of  the  sugars,  after  the  failure,  was  proved 
by  a  fraudulent  suppression  of  that  fact,  the  de- 
livery, as  to  that  portion,  was  altogether  without 
any  legal  validity,  whatever  might  be  the  case 
as  to  the  other  parcels.  D^WolJ]  Jr.  v.  Babbctt, 
4  Mason's  C.  C.  R.  289. 

31.  Want  of  possession  of  real  estate  is  not, 
as  it  is  of  personal  estate,  a  presumption  of  fraud. 
Pettiplace  v.Saylcs,  4  Mason's  C.  C.  R.  312. 

32.  Where  A  made  an  assignment  of  a  vessel 
at  sea,  in  trust  to  B,  to  indemnify  B  for  endorse- 
ments, and  also  to  pay  the  demands  of  certain 
other  creditors  named  in  the  conveyance :  Held, 
that  the  taking  possession  of  the  vessel  by  B,  in 
a  reasonable  time  and  manner  after  her  return, 
would  be  a  sufficient  delivery  and  possession  to 
support  the  assignment;  although  the  creditor 
of  it  should  attach  the  vessel  before  such  pos- 
session was  attained  :  Held,  also,  that  it  was  not 
necessary  to  the  validity  of  the  assignment,  that 
the  creditors  should  be  technical  parties  to  it, 
nor  that  their  assent  should  in  any  manner  be 
given  to  it  at  the  time  of  its  execution,  if  they 
assented  before  any  attachment  of  the  property. 
Held,  further,  that  the  assignment  being  for  the 
benefit  of  the  preferred  creditors  unconditionally, 
and  without  any  stipulation  for  a  release  or  other- 
wise, the  law  would,  in  such  a  case,  presume 
the  assent  of  the  creditors.  Wheeler  v.Su7nner, 
4  Mason's  C.  C.  R.  183. 

33.  If  a  marriage  contract  is  executed,  the 
wife  is  a  purchaser,  and  the  contract  is  valid, 
though  the  husband  was  in  debt  at  the  time. 
Magniac  v.  Thompson,  1  Baldwin's  C.  C.  R.  353. 

34.  It  is  a  general  principle,  that  a  voluntary 
conveyance,  made  by  a  peison  indebted  at  the 
time,  is  void  as  to  the  creditors  whose  debts 
existed  when  the  gift  was  made.  But,  though 
the  fact  of  the  donor's  being  indebted  at  the 
time  of  such  voluntary  conveyance,  is  a  strong 
badge  of  fraud  ;  yet,  where  the  donor's  fortune 
was  ample,  and  a  gift  made  by  him  to  his  daugh- 
ter at  her  marriage  was  comparatively  trivial, 
and  the  husband  received  and  retained  posses- 
sion of  the  subject  of  the  gift ;  though  the  donor 
afterwards  became  insolvent,  the  court  refused 
to  set  aside  the  gift  as  fraudulent;  a  reasonable 
advancement  made  under  such  circumstances, 
not  being  embraced  by  the  statute  of  frauds. 
Hopkirk  v.  Randolph  et  a/.,  2  Brockenb.  C.  C.  R. 
132.     See  also,  7  Peters,  204. 

35.  Query,  How  far  the  intervening  marriage 
of  the  daughter  would  affect  a  question,  as  be- 
tween the  creditors  of  the  donor,  and  the  hus- 
band of  the  daughter?  Would  the  subsequent 
or  contem])oraneous  marriage  of  the  daughter 
reruler  valid  a  gift,  which,  independent  of  that 
marriag(;.  would  be  void  as  to  the  antecedent 
creditors  of  the  donor?  It  seems,  that  if  the 
gift  could  be  considered,  in  any  fair  construc- 
tion, as  tlie  inducement  to  the  marriage,  the 
marriage  would  give  validity  to  a  gift,  which, 
otherwise,  would  be  void  as  to  the  creditors. 
Ibid. 

36.  It  seems,  that  where  a  father  executes  a 
voluntary  bond   to  his  son-in-law,   the  obligee 
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will  not  be  held  responsible  to  the  prior  creditors 
of  the  father,  for  the  money  actually  received  in 
payment,  in  whole  or  in  part,  of  the  bond;  such 
voluntary  bond  not  being  within  the  statute  of 
frauds.     Ibid. 

37.  If  several  voluntary  conveyances  are  made 
to  difTerent  individuals,  which  are  fraudulent  as 
to  creditors,  the  donees  will  not  be  held  liable 
only  for  the  proportions  which  their  respective 
gifts  bear  to  the  debts  of  the  donor,  but  the 
whole  of  every  such  gift  will  be  subject  to  the 
payment  of  the  debts  of  the  donor.     Ibid. 

38.  T.  R.  conveyed  lands  to  his  three  sons, 
without  valuable  consideration,  who  conveyed 
them  away  to  third  persons.  Query,  Are  the 
lands,  in  the  hands  of  a  purchaser,  liable  to  the 
claim  of  a  creditor  of  the  father  1  However  this 
may  be,  the  creditor  cannot  be  compelled  to 
proceed  against  such  purchaser;  and  no  decree 
would  be  rendered  against  him,  in  aid  of  a  vo- 
lunteer, who  was  able  to  pay  the  debt.     Ibid. 

39.  The  statute  of  frauds  avoids  all  covinous 
conveyances  made  with  intent  to  delay,  hinder, 
or  defraud  creditors,  but  does  not  extend  to  con- 
veyances made  on  valuable  consideration,  and 
in  good  faith;  therefore,  where  husband  and 
wife  made  a  conveyance  of  land  to  trustees,  for 
the  use  and  benefit  of  the  wife,  in  consideration 
of  the  wife's  relinquishing  her  right  of  dower  in 
other  lands,  for  the  payment  of  her  husband's 
debts;  although  the  value  of  the  right  of  dower 
was  only  about  a  third  of  the  value  of  the  land 
conveyed  for  her  benefit,  yet  such  conveyance 
13  not  absolutely  void,  but,  in  a  court  of  law, 
must  be  adjudged  to  be  valid.  Wrisjit  and  Cooke 
v.  Stanard,  2  Brockenb.  C.  C.  R.  311. 

40.  The  circuit  court,  notwithstanding  the  re- 
strictive clause  in  the  judiciary  act  of  17S9,  ch. 
20,  sec.  11,  has  .jurisdiction  in  a  suit  in  equity 
brought  by  a  judgment  creditor  against  his  debtor 
and  others  (they  being  citizens  of  different  states), 
to  set  aside  conveyances  made  in  fraud  of  cre- 
ditors, although  the  ground  of  the  judgment  was 
a  negotiable  chose  in  action,  on  which,  before 
judgment,  a  suh  could  not  have  been  maintained 
in  such  court.  Bean  v.  Smith,  2  Mason's  C.  C. 
R.  252. 

41.  Where,  in  Rhode  Island,  a  judgment  debtor 
had  conveyed  his  real  estate  to  defraud  his  cre- 
ditors, and  had  afterwards  been  committed  to 
jail,  and  been  discharged  from  imprisonment  on 
taking  the  poor  debtor's  oath  under  the  laws  of 
that  state,  which  could  only  be  obtained  by  a 
person  having  no  property  to  support  himself  in 
jad.  or  to  pay  prison  charges;  it  was  held,  that 
a  bill  in  equity  being  to  set  aside  the  fraudulent 
conveyance,  and  to  charge  the  real  estate  with 
the  judgment  debt,  notwithstanding,  by  the  laws 
of  that  state,  while  the  debtor  was  alive,  and 
lived  within  that  state,  such  real  estate  would 
not  be  directly  liable  to  be  taken  in  execution. 
Ibid. 

42.  Where  a  conveyance  has  been  made  with 
the  meditated  intent  to  defraud  creditors,  it 
should  not  be  permitted  to  stand  as  security  in 
the  hands  of  the  grantee,  for  advances  made  on 
account  of  such  conveyance  to  the  grantor.  Ibid. 

43.  A  bona  fide  purchaser,  without. notice  from 


a  grantee,  to  whom  property  has  been  conveyed 
to  defraud  creditors,  is  entitled  to  hold  the  same 
against  the  creditors  of  the  grantor.     Ibid. 

44.  A  bill  in  equity  lies  in  the  circuit  court,  to 
set  aside  conveyances  made  in  fraud  of  creditors, 
(the  parties  being  citizens  of  different  states;) 
for  there  is  not,  in  the  proper  sense  of  the  term, 
"a  plain,  adequate,  and  complete  remedy"  at 
law,  within  the  meaning  of  the  16th  section  of 
the  judiciary  act  of  1789,  ch.  20,  which  is  merely 
affirmative  of  the  general  doctrines  of  courts  of 
equity.     Ibid. 

45.  Notwhhstanding  a  judgment,  the  court 
will,  where  the  judgment  creditor  asks  relief 
against  a  fraudulent  conveyance,  look  into  the 
original  consideration,  and  give  the  creditor  only 
what,  on  the  whole,  appears  due  to  him.     Ibid. 

46.  A  bona  fide  purchaser,  for  a  valuable  con- 
sideration, without  notice  of  any  fraud  in  the 
grant  to  his  vendor,  shall  hold  the  estate  against 
the  original  grantor  and  his  heirs.  Dexter  v. 
Harris,  2  Mason's  C.  C.  R.  531. 

47.  The  declarations  of  the  debtor  are  not  evi- 
dence to  defeat  the  title  of  the  grantor,  under  a 
conveyance  allesed  to  be  fraudulent.  Magniac 
\  Co.  V.  Thompson,  1  Baldwin's  C.  C.  R.  357. 

48.  A  contract  or  conveyance,  in  consideration 
of  a  future  marriage,  is  within  the  sixth  section 
of  the  statute  of  13  Elizabeth,  if  bona  fide,  and 
without  notice  of  fraud.  Marriage  is  a  conside- 
ration as  valuable  as  money,  if  bona  fide,  &c. 
Ibid. 

49.  If  a  contract  before  marriage  could  be  en- 
forced at  law  or  in  equity,  the  voluntary  perform- 
ance by  the  husband  is  as  valid  as  if  done  under 
a  judgment  or  decree,  and  is  as  good  against 
creditors  who  have  no  lien.     Ibid. 

50.  Where,  by  the  marriage  articles,  the  hus- 
band was  to  erect  a  house  and  furnish  it  as  he 
thought  fit,  an  indiscreet  expenditure  for  furni- 
ture is  not,  per  se,  fraudulent  against  creditors, 
unless  it  is  so  extravagant  as  at  first  blush  to  in- 
dicate a  fraudulent  motive.  The  creditors  of  the 
husband  may  take  the  e.xcess.     Ibid.  364. 

51.  Where  the  sum  stipulated  by  articles  be- 
fore marriage  has  not  been  made  up,  the  husband 
may  do  it  afterwards,  on  the  eve  of  a  judgment 
against  him,  if  done  in  performance  of  the  arti- 
cles, or  so  accepted  by  the  trustee.     Ibid. 

52.  A  receives  goods  from  B  and  C,  o.n  an 
ageement  that  A  should  take  them,  for  sale, 
from  place  to  place,  to  pay  the  invoice  price  for 
such  as  were  sold,  to  return  those  unsold,  and 
be  credited  with  the  amount  at  the  prices 
charged  ;  A  to  receive  the  surplus  of  what  was 
sold  "over  the  invoice  price.  Held,  that  such 
agreement  is  not  fraudulent  in  law,  if  not  so  in 
fact.  B  and  C  could  recover  in  trover  for  taking 
them,  if  the  contract  was  fraudulent.  Merrill 
and  Foster  v.  Rinker,  1  Baldwin's  C.  C.  R.  529. 

58.  Possession  of  goods  by  any  other  than  the 
real  owner,  is  neither  fraudulent  nor  a  badge  of 
fraud,  if  the  want  of  possession  is  fairly  account- 
ed for,  and  there  is  no  fraud  in  fact.     Ibid. 

54.  A  conveyance  had  been  made  of  certain 
lands,  on  the  7th  of  May,  1829.  Before  it  could 
be  properly  recorded,  the  defendant  attached 
these  lands,  to  secure  a  note  signed  by  the  gran- 
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tors,  on  the  8th  of  May,  1829,  the  day  following 
the  execution  of  the  conveyance,  and  payable  in 
thirty  days,  but  which  was  antedated,  as  of  the 
3d  of  April  preceding,  being  the  time  when  the 
o-oods,  which  formed  the  consideration  of  it,  had 
been  sold  on  a  credit  of  six  months.  Held,  that 
the  antedating  the  note,  and  creating  a  present 
debt,  on  which  the  attachment  of  the  lands  was 
made,  was  a  fraud  upon  the  grantees,  and  did 
not  disturb  their  rights  under  the  conveyance, 
whatever  might  be  the  validity  of  the  proceed- 
ing, as  between  the  parties.  Briggs  v.  French, 
3  Sumner's  C.  C.  R.  251. 

55.  A  conveyance,  which  purports  to  be  bona 
fide,  and  for  a  valuable  consideration,  will  be 
taken  to  be  so  until  the  contrary  is  shown.    Ibid. 

56.  A  conveyance  made  by  a  citizen  of  one 
state  to  a  citizen  of  another  state,  for  the  purpose 
of  enabling  the  latter  to  maintain  a  suit  on  it,  in 
a  court  of  the  United  States,  vests  a  legal  title 
as  between  the  parties;  and  a  stranger,  not 
claiming  under  either  of  the  parties,  has  no  right 
to  inquire  into  the  motives  of  the  conveyance. 
Query,  If  the  grantee  would  hold  his  title  subject 
to  the  equities  it  had  in  the  hands  of  the  grantor. 
Ibid.     . 

57.  Query,  If  an  attachment  by  a  creditor  will 
overreach  the  title  of  a  prior  grantee  from  the 
debtor,  unless  he  has  been  guilty  of  laches  in 
recording  his  deed  ?  If  he  records  it  in  a  rea- 
sonable time,  can  it  be  defeated  by  an  interme- 
diate attachment  ?     Ibid. 

58.  Query,  Where  a  conveyance  is  made  by 
one  partner  of  his  separate  property  to  his  pri- 
vate creditors,  can  a  creditor  of  the  firm,  by  an 
attachment  laid  before  the  deed  of  conveyance 
is  recorded;  defeat  the  prior  title  of  such  private 
creditor"?  If  he  may  at  law.  can  he  in  equity? 
Ibid. 

59.  Query,  As  to  the  efTect,  both  in  law  and 
equity,  of  an  attachment  made  after  the  execu- 
tion of  a  bona  fiile  conveyance,  and  before  the 
recording  of  it.     Ibid. 

60.  The  act  of  Maine  of  the  20th  of  February, 
1821,  ch.  36,  declares  that  all  deeds  shall  be 
good,  as  against  third  per.sons,  only  when  "ac- 
knowledged by  the  grantor  before  a  justice  of 
the  peace  in  this  stale,  (Maine.)  or  before  a  jus- 
tice of  the  peace  or  magistrate  in  some  other 
stale,  &c."  Held,  that  an  alderman  of  the  city 
of  Philadelphia  is  a  magi.strate  within  the  sense 

01  the    statute,   and   that   an    acknowledgment 
before  him  will  be  sudicient.    Gordon  v.  Ilobart. 

2  Sumner's  C.  C.  R.  401. 

61.  Query,  If  this  statute  will  protect  mere 
strangers,  who  claim  no  title  under  the  grantor, 
such  a^a  ilisseisor,  or  no  title  in  conflict  with 
that  held  by  the  grantee,  such  as  a  mortgagee 
against  a  grantee,  claiming  the  estate  or  equity 
of  redemption  by  an  unacknowledged  or  uiue- 
gistered  deed.     Ibid. 

62.  If  a  deed  is  found  in  the  possession  of  the 
grantee,  there  is  a  presumjition  of  the  due  deli- 
very thereof,  because  then,  and  not  otherwise, 
it  would  be  in  the  proper  custody,  flagg  v. 
Mann,  2  Sumner's  C.  C.  H.  487. 

63.  A  deetl  can  never  be  delivered  as  an  es- 
crow to  the  grantee  himself.     Ibid. 


64.  Where  two  persons  are  in  possession  of 
lands  by  an  imperfect  or  tortious  title,  as  bydi's- 
seisin,  a  release  to  one  of  them  will  enure  to  the 
benefit  of  both.     Ibid. 

65.  A  disseisor  in  possession  has  a  lawful  es- 
tate, which  he  may  alien,  and  his  alienee  will 
have  a  good  title  as  against  all  persons  not  hav- 
ing a  paramount  title.     Ibid. 

See  Deeds. 
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The  defendant  served  a  notice  on  the  plain- 
tiff's attorney  to  furnish  him  with  copies  of  all 
deeds,  records  of  judgments,  decrees  in  chan- 
cery, and  all  other  evidence  which  he  intended 
to  use  on  the  trial.  Order  refused.  Copperthwait 
v.M-Cord,  2M'Lean,  143. 
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1.  From  the  authorities  cited  in  the  opinion 
of  the  court,  and  others  v.-hich  might  be  referred 
to,  the  law  appears  to  be  well  settled  in  England, 
that  since  the  statute  of  8  Anne,  the  literary  pro- 
perty of  an  author,  in  his  works,  can  only  be 
asserted  under  the  statute;  and  that,  notwith- 
standing the  opinion  of  a  majority  of  the  judges, 
in  the  great  case  of  Miller  v.  Taylor,  was  in 
favour  of  the  common  law  right  before  the  sta- 
tute, it  is  still  considered  in  England  as  a  ques- 
tion by  no  means  free  from  doubt.  Wheaton  and 
Donaldson  v.  Peters  and  Grigg,  8  Peters.  591. 

2.  That  an  author,  at  common  law,  has  a  pro- 
perty in  his  manuscript,  and  may  obtain  redress 
against  any  one  who  deprives  him  of  it,  or,  by 
obtaining  a  copy,  endeavours  jo  realize  a  profit 
by  its  publication,  cannot  be  doubted  :  but  this 
is  a  very  diiferent  right  from  that  which  asserts 
a  perpetual  and  exclusive  property  in  the  future 
publication  of  a  work,  after  the  author  shall  have 
published  it  to  the  world.     Ibid. 

3.  The  argument,  that  a  literary  man  is  as 
much  entitled  to  the  product  of  his  labour  as  any 
other  member  of  society,  cannot  be  controverted. 
And  the  answer  i.s.  that  he  realizes  this  product 
in  the  sale  of  his' works,  when  first  published. 
Jbid. 

4.  In  what  respect  does  the  right  of  an  author 
differ  from  that  of  an  individual  w  ho  has  invented 
a  most  useful  and  valuable  machine?  In  the 
production  of  this,  his  mind  has  been  as  intensely 
engaged,  as  long  and  perhaps  as  usefully  to  the 
public,  as  any  distinguished  author  in  the  com- 
position of  his  book.  The  result  of  their  labours 
may  be  equally  beneficial  to  society;  and,  in 
their  respective  spheres,  they  may  be  alike  dis- 
tinguished for  mental  vigour.  Does  the  common 
law  give  a  perpetual  right  to  the  author,  and 
withliold  it  from  the  inventor?  And  yet  it  has 
never  been  pretended  that  the  latter  could  hold, 
by  the  common  law,  any  pioi)erty  in  his  inven- 
tion, after  he  shall  have  sold  it  publicly.  It 
wouKl  seem,  therefore,  that  the  existence  of  a 
principle  which  operates  so  unequally,  may  well 
be  doubted.     This  is  not  a  characteristic  of  the 
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common  law.  It  is  said  to  be  founded  on  prin- 
ciples of  justice,  and  that  all  its  rules  must  con- 
form to  sound  reason.     Ibid. 

5.  That  a  man  is  entitled  to  the  fruits  of  his 
own  labours  must  be  admitted ;  but  he  can  en- 
joy them  only,  except  by  statutory  provision, 
under  the  rules  of  property  which  regulate  so- 
ciety, and  which  define  the  rights  of  things  in 
general.     Ibid. 

6.  It  is  clear,  there  can  be  no  common  law 
of  the  United  States.  The  federal  government 
is  composed  of  twenty-four  sovereign  and  inde- 
pendent states,  each  of  which  may  have  its 
local  usages,  customs,  and  common  law.  There 
is  no  principle  which  pervades  the  Union,  and 
has  the  authority  of  law,  that  is  not  embodied  in 
the  constitution  or  laws  of  the  Union.  The  com- 
mon law  could  be  made  a  part  of  our  system  by 
legislative  adoption.     Jbid. 

7.  When  a  common  law  right  is  asserted,  we 
look  to  the  state  in  which  the  controversy  origi- 
nated.    Ibid. 

8.  When  the  ancestors  of  the  citizens  of  the 
United  Slates  migrated  to  this  country,  they 
brought  with  them,  to  a  limited  extent,  the  Eng- 
lish common  law,  as  part  of  their  heritage.  No 
one  will  contend  that  the  common  law,  as  it  ex- 
isted in  England,  has  ever  been  in  force,  in  all 
its  provisions,  in  any  slate  in  this  Union.  It  was 
adopted  only  so  far  as  its  principles  were  suited 
to  the  condition  of  the  colonies:  and  from  this 
circumstance  we  see.  what  is  the  common  law 
in  one  state,  is  not  so  considered  in  another. 
The  judicial  decisions,  the  u-sages  and  customs 
of  the  respective  states,  must  determine  how  far 
the  common  law  has  been  introduced,  and  sanc- 
tioned in  each.     Ibid. 

9.  If  the  common  law,  in  all  its  provisions, 
has  not  been  introduced  into  Pennsylvania,  to 
what  extent  has  it  been  adopted  ?  Must  not  this 
court  have  some  evidence  on  the  subject  ?  If  no 
copyright  of  an  author,  in  his  work,  has  been 
heretofore  asserted  there,  no  custom  or  usage 
e^^tablished,  no  judicial  decisions  been  given, 
can  the  conclusion  be  justified,  that,  by  the  com- 
mon law  of  Pennsylvania,  an  author  has  a  per- 
petual property  in  the  copyright  of  his  works? 
These  considerations  might  well  lead  the  court 
to  doubt  the  existence  of  this  law ;  but  there  are 
others  of  a  more  conclusive  character.     Ibid. 

10.  In  the  eighth  section  of  the  first  article  of 
the  constitution  of  the  United  States,  it  is  de- 
clared, that  congress  shall  have  power  '-to  pro- 
mote the  progress  of  science  and  the  useful  arts, 
by  securing,  for  a  limited  time,  to  authors  and 
inventors,  the  exclusive  right  to  their  respective 
writings  and  inventions."  The  word  "secure,"' 
as  used  in  the  constitution,  could  not  mean  the 
protection  of  an  acknowledged  legal  right.  It 
refers  to  inventors  as  well  as  authors ;  and  it  has 
never  been  pretended  by  any  one,  either  in  this 
country  or  in  England,  that  an  inventor  has  a 
perpetual  right,  at  common  law,  to  sell  the  thing 
invented.     Ibid. 

11.  It  is  presumed,  that  the  copyright  recog- 
nised in  the  act  of  congress,  and  which  was  in- 
tended to  be  protected  by  its  provisions,  was  the 
property  which  an  author  has,  by  the  common 


law,  in  his  manuscript,  which  would  be  pro- 
tected by  a  court  of  chancery;  and  this  protec- 
tion was  given,  as  well  to  books  publishetl  under 
the  provisions  of  the  law,  as  to  manuscript  co- 
pies.    Ibid. 

12.  Congress,  by  the  act  of  1790,  instead  of 
sanctioning  an  existing  perpetual  right  in  an  au- 
thor, in  his  works,  created  the  right  secured,  for 
a  limited  time,  by  the  provisions  of  that  law. 
Ibid. 

13.  The  right  of  an  author  to  a  perpetual  copy- 
right, does  not  exist  by  the  common  law  of  Penn- 
sylvania.    Ibid. 

14.  No  one  can  deny,  that  where  the  legisla- 
ture are  about  to  vest  an  exclusive  right  in  an 
author,  or  in  an  inventor,  they  have  the  power 
to  provide  the  conditions  on  which  such  right 
shall  be  enjoyed  ;  and  that  no  one  can  avail  him- 
self of  such  right,  who  does  not  substantially 
comply  with  the  requisites  of  the  law.  This 
principle  is  familiar  as  it  regards  patent  rights; 
and  it  is  the  same  in  relation  to  the  copyright 
of  a  book.  If  any  difference  should  be  made,  as 
respects  a  strict  conformity  to  the  law,  it  would 
seem  to  be  more  reasonable  to  make  the  require- 
ment of  the  author,  rather  than  of  the  inventor. 
Ibid. 

15.  The  acts  required  by  the  laws  of  the  Uni- 
ted State's,  to  be  done  by  an  author  to  secure  his 
copyright,  are  in  the  order  in  which  they  must 
naturally  transpire.  First,  the  title  of  the  book 
must  be  deposited  with  the  clerk,  and  the  record 
he  makes  must  be  inserted  in  the  first  or  second 
page;  then  the  public  notice  in  the  newspapers 
is  To  be  given  ;  and  within  six  months  after  the 
publication  of  the  book,  a  copy  must  be  depo- 
sited in  the  department  of  state.     Ibul. 

16.  It  has  been  said,  these  are  unimportant 
acts.  If  they  are  indeed  wholly  unimportant, 
congress  acted  unwisely  in  requiring  them  to  be 
done.  But  whether  they  are  unimportant  or 
not,  is  not  for  the  court  to  determine,  but  the 
legislature ;  and  in  what  light  they  were  consi- 
dei-ed  by  the  legislature,  the  court  can  only 
know  by  their  ofiicial  acts.  Judging  of  those 
acts,  by  this  rule,  the  court  are  not  at  liberty  to 
say  ihey  are  unimportant,  and  may  be  dispensed 
wi"th.  They  are  acts  which  the  ]iiw  requires  to 
be  done;  and  may  the  supreme  court  dispense 
with  their  performance  ?     Jbid. 

17.  The  security  of  a  copyright  to  an  author, 
by  the  acts  of  congress,  is  not  a  technical  grant 
of  precedent  and  subsequent  conditions.  All  the 
conditions  are  important;  the  law  requires  them 
to  be  performed;  and.  con.sequently,  their  per- 
formance is  essential  to  a  perfect  title.  On  the 
performance  of  a  part  of  them,  the  right  vests; 
and  this  was  essential  to  its  protection  under  the 
statute :  but  other  acts  are  to  be  done,  unless 
congress  have  legislated  in  vain,  to  render  this 
right  perfect.  The  notice  could  not  be  published 
until  after  the  entry  with  the  clerk;  nor  could 
the  book  be  deposited  with  the  secretary  of  state 
until  it  was  published.  But  they  are  acts  not 
less  important  than  those  which  are  required  to 
be  done  previously.  Thev  form  a  part  of  the 
title  ;  and  until  they  are  performed  the  title  is 
not  perfect.     Ibid. 
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18.  Every  requisite,  under  both  the  acts  of 
congress,  relative  to  copyrights,  is  essential  to 
thelitle.     Ibid. 

19.  The  acts  of  congress  authorizing  the  ap- 
pointment of  a  Reporter  of  the  decisions  of  the 
supreme  court  of  the  United  States,  require  the 
dehvery  of  eighty  copies  of  each  volume  of  the 
reports  to  the  department  of  state.  The  delivery 
of  these  copies  does  not  exonerate  the  reporter 
from  the  deposite  of  a  copy  in  the  department 
of  state,  required  under  the  copyright  act  of  con- 
gress of  1790.  The  eighty  copies  delivered  un- 
der the  reporter's  act,  are  delivered  for  a  differ- 
ent purpose,  and  cannot  excuse  the  deposite  of 
one  volume  as  especially  required  by  the  copy- 
right acts.     Ibid. 

20.  No  reporter  of  the  decisions  of  the  supreme 
court  has,  nor  can  he  have,  any  copyright  in  the 
written  opinions  delivered  by  the  court;  and  the 
judges  of  the  court  cannot  confer  on  any  reporter 
any  such  right.     Ibid. 

21.  The  circuit  court  of  the  United  States  has 
no  jurisdiction  in  a  case  of  copyright,  where  the 
parties  are  citizens  of  the  same  state.  The  act 
of  congress,  May  1st,  1790,  ch.  42,  refers  the 
party  injured  to  any  court  of  record  of  the  Uni- 
ted States,  wherein  the  same  is  cognizable  ;  but 
no  jurisdiction  is  given  to  either  the  circuit  or 
district  courts.  Binns  v.  Woodruff.,  4  Wash.  C. 
C.  R.  48. 

22.  The  person  described  in  the  second  sec- 
tion of  the  act  of  congress  of  April  29th,  1802, 
ch.  296,  as  the  proprietor  of  a  copyright  in  an 
engraving,  is  one  who  shall  not  only  invent  and 
design,  but  who  shall  also  engrave,  etch,  or  work 
the  print  in  which  the  right  is  claimed ;  or  who, 
from  his  own  works  and  invention,  shall  cause 
the  print  to  be  designed  and  engraved,  etched  or 
worked.     Ibid. 

23.  In  the  first  instance,  the  inventor  and  de- 
signer is  identified  with  the  engraver,  &c. ;  or^ 
in  other  words,  the  entire  work  or  subject  of  the 
copyright  is  executed  by  the  same  person.  In 
the  latter,  the  invention  is  designed  or  embodied 
by  the  person  in  whom  the  right  is  vested ;  and 
the  form  and  completion  of  the  work  is  the  exe- 
cution of  another.     Ibid. 

24.  In  neither  case  can  a  copyright  be  claimed 
by  one  for  a  mere  invention,  existing  in  a  form 
not  visible  to  others:  he  must  not  only  have  in- 
vented, but  he  must  have  designed  or  represent- 
ed the  subject  in  some  visible  form.     Ibid. 

25.  Where  a  party  conceived  the  idea  of  an 
engraving  of  a  particular  subject ;  but  the  draw- 
ings, the  design,  or  arrangement  of  the  print,  as 
well  as  of  the  parts  which  compose  it.  were  the 
invention  and  work  of  others,  though  by  his 
procurement,  he  is  not  entitled  to  a  copyright. 
Ibid. 

26.  To  entitle  the  author  of  a  book  to  a  copy- 
right, he  must  not  only  deposit  a  printed  copy 
of  the  title  of  s\ich  book  in  the  clerk's  office  ; 
but  he  must  also  jnihlish  a  copy  of  the  record 
of  the  title  within  the  period,  and  for  the  length 
of  time,  prescrilied  by  the  third  section  of  the 
act  of  1790;  and  must  also  deposit  a  copy  of  the 
book  in  the  secretary  of  state's  office,  within  six 
months  after  the  publication  of  the  book.    Eivcr 


et  al.  v.  Coxe  and  Carey  If  Lea,  4  Wash.  C.  C.  R. 

487. 

27.  If  the  author  of  a  book  has  not  a  copy- 
right secured  according  to  law,  a  court  of  equity 
will  not  grant  him  an  injunction  to  prevent  the 
publication  or  sale  of  the  work  by  another.    Ibid. 

28.  The  requisitions  of  the  third  and  fourth 
sections  of  the  act  of  congress  of  the  31st  of 
May,  1790,  relative  to  copyrights,  are  not  merely 
directory,  but  their  performance  is  essential  to 
the  vesting  a  title  to  the  copyright  secured  by 
the  law.     Ibid. 

29.  The  act  of  congress  of  the  29th  of  April, 
1802,  declares  that,  in  addition  to  the  requisites 
enjoined  in  the  third  and  fourth  sections  of  the 
act  of  1790,  and  before  the  person  claiming  a 
copyright  shall  be  entitled  to  the  benefits  of  the 
same  act,  he  shall  perform  all  the  new  requi- 
sites, and  that  he  must  perform  the  whole  before 
he  shall  be  entitled  to  the  benefits  of  the  act. 
The  act  will  admit  of  no  other  construction. 
Ibid. 

30.  The  meaning  of  the  act  could  not  have 
been  more  clearly  expressed,  if  the  act  had  de- 
clared that  '•  the  proprietor,  before  he  shall  be 
entitled  to  the  benefit  of  the  act  of  1790,  should 
cause  a  copy  of  the  record  of  the  title  to  be  pub- 
lished, and  shall  deliver  a  copy  of  the  book  to 
the  secretary  of  state,  as  directed  by  the  third 
and  fourth  sections  of  that  act;  and  shall  also 
cause  a  copy  of  the  said  record  to  be  inserted  at 
full  length  in  the  title  page."  &c.     Ibid. 

31.  Any  compilation  may  be  the  subject  of  a 
copyright,  provided  the  plan,  arrangement,  and 
combination  of  the  materials  be  new.  Gray  v. 
Russell.  1  Story,  11. 

32.  Though  the  original  sources  of  informa- 
tion are  open  to  the  use  of  all  persons,  the  par- 
ticular compilation  is  not.  As  if  a  person  pre- 
pare a'  map  from  original  surveys,  he  cannot 
supersede  the  right  of  another  person  to  make 
similar  surveys  to  accomplish  the  same  end ; 
but  no  one,  without  such  surveys,  has  a  right  to 
copy  the  map.     Ibid. 

33.  It  is  of  no  consequence  in  what  form  the 
works  of  another  author  are  used,  whether  it  be 
by  a  simple  reprint,  or  by  incorporating  the 
whole,  or  a  large  portion  thereof,  in  some  larger 
work.     Ibid. 

34.  The  question  of  violation  of  copyright  may 
depend  upon  the  value,  rather  than  the  quantity 
of  the  selected  materials;  as  where,  in  an 
abridgement,  only  the  unimportant  parts  are 
omitted,  or.  under  pretence  of  a  review,  the  sub- 
stance of  an  original  work  is  given.     Ibid. 

35.  The  author  of  an  addition  of  Adams' 
Latin  Grammar  made  certain  additions  and  al- 
terations in  that  work,  and  also  prepared  notes 
to  it,  which  the  author  of  a  subsequent  edition 
of.  the  same  work  adopted.  Held,  That  such 
adoption  was  an  infringement  of  copyright,  inas- 
much as  the  notes,  tliongh  not  new,  had  never 
before  been  collected  and  embodied.     Ibid. 

36.  Query,  in  what  cases  an  abridgement  will 
be  regardetl  as  a  piracy  of  an  original  copyright. 
A  reporter  has  a  copyright  in  his  marginal  notes 
and  in  the  arguments  of  counsel,  as  prepared 
and  arranged  in  his  work,  though  he  has  none  in 
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the  opinions  of  the  court,  published  under  the 
authority  of  congress.     Ibid. 

37.  An  abridgement,  in  which  there  is  a  sub- 
stantial contlensation  of  the  materials  of  the 
original  work,  and  which  requires  intellectual 
labour  and  judgment,  does  not  constitute  a  pi- 
racy of  copyright ;  but  an  abridgement  consist- 
ing of  the  essential  or  most  valuable  portions  of 
the  original  work,  is  a  piracy.  Folsom  v.  Marsh, 
2  Story's  C.  C.  R.  100. 

38.  An  author  of  letters  or  papers  of  whatever 
kind,  whether  they  be  letters  of  business,  or 
private  letters,  or  literary  compositions,  has  a 
property  and  an  exclusive  copyright  therein,  un- 
less he  unequivocally  dedicate  them  to  the  pub- 
lic, or  to  some  private  person;  and  no  person  has 
any  right  to  publish  them  without  his  consent, 
unless  such  publication  be  required  to  establish 
a  personal  right  or  claim,  or  to  vindicate  charac- 
ter.    Ihid. 

39.  The  government  has,  perhaps,  a  right  to 
publish  official  letters  addressed  to  it.  or  to  any 
of  its  departments,  by  public  officers ;  but  no 
private  person  has  such  a  right,  without  the  sanc- 
tion of  the  government.     Ibid. 

40.  To  constitute  a  piracy  of  an  original  work, 
it  is  not  necessary  that  the  whole,  or  the  larger 
part  of  it,  should  be  taken  ;  but  it  is  only  neces- 
sary that  so  much  should  be  taken  as  sensibly  to 
diminish  the  value  of  the  original  work,  or  sub- 
stantially to  appropriate  the  labours  of  the  author. 
Ibid. 

41.  Where  A.  published  a  "Life  of  Washing- 
ton," containing  eight  hundred  and  sixty-six 
pages,  of  which  three  hundred  and  fifty-three 
pages  were  copied  from  Sparks'  "Life  and  Writ- 
ings of  Washington,"  sixty-four  pages  being  offi- 
cial letters  and  documents,  and  two  hundred  and 
fifty-five  pages  being  private  letters  of  Washing- 
ton, originally  published  by  Mr.  Sparks,  under  a 
contract  with  the  owners  of  the  original  papers 
of  Washington  ;  it  was  held,  that  the  work  by  A. 
was  an  invasion  of  the  copyright  of  JNL'.  Sparks. 
Ibid. 

,42.  Any  new  and  original  plan,  arrangement, 
or  combination  of  materials,  will  entitle  the  au- 
thor to  a  copyright  therein,  whether  the  mate- 
rials themselves  be  new  or  old.  Emerson  v. 
Davis,  3  Story's  C.  C.  R.  768. 

43.  Whosoever,  by  his  own  skill,  labour,  and 
judgment,  writes  a  new  work,  may  have  a  copy- 
right  therein,  unless  it  be  directly  copied  or  eva- 
sively imitated  from  another  work.     Ibid. 

44.  Where  the  plaintiff  wrote  an  arithmetic, 
the  plan,  arrangement,  and  illustration  of  which 
he  claimed  to  be  new ;  it  was  held,  that  the  tak- 
ing thereof  was  a  violation  of  his  copyright, 
although  the  materials  and  the  several  particu- 
lars of  his  plan  had  existed  before  in  separate 
forms  and  in  separate  works,  inasmuch  as  they 
had  never  before  been  united  in  one  combination 
in  the  same  manner.     Ibid. 

45.  To  constitute  a  piracy  of  copyright,  it  must 
be  shown  that  the  original  work  has  been  either 
substantially  copied,  or  has  been  so  imitated  as 
to  be  a  mere  evasion  of  the  copyright.     Ibid. 

See  Construction. 
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1.  General  Principles. 

1.  A  corporation  aggregate  cannot  be  a  party, 
and  cannot  litigate  in  the  courts  of  the  United 
States,  unless  in  consequence  of  the  character 
of  the  individuals  who  compose  the  body  politic, 
which  character  must  appear  by  proper  aver- 
ments on  the  record.  The  Hope  Insurance  Co. 
of  Providence  v.  Boardman  et  at.,  5  Cranch,  57; 
2  Cond.  Rep.  189. 

2.  A  corporation  aggregate  cannot,  in  its  cor- 
porate capacity,  be  a  citizen.  The  Bank  of  the 
United  States  v.Deveaux  et  al.,  5  Cranch,  61;  2 
Cond.  Rep.  189. 

3.  A  corporation  aggregate,  composed  of  citi- 
zens of  one  state,  may  sue  a  citizen  of  another 
state  in  the  circuit  court  of  the  United  States. 
Ibid. 

4.  A  corporation  being  the  mere  creature  of 
law,  possesses  only  those  properties  which  the 
charter  of  its  creation  confers  upon  it,  either  ex- 
pressly, or  as  incidental  to  its  very  existence. 
Trustees  of  Dartmouth  College  v.  Woodward,  4 
Wheat.  518;  4  Cond.  Rep.  526. 

5.  A  subsequent  board  of  directors  of  a  bank 
is  to  be  considered  as  knowing  all  the  circum- 
stances communicated  or  known  to  a  previous 
board.  The  Mechanics^  Bank  of  Alexandria  v. 
Louisa  and  Maria  Seton,  1  Peters,  309. 

6.  Before  any  act  of  a  corporation  can  be  given 
in  evidence,  its  charter  must  be  produced.  The 
United  States  v.  Johns,  4  Dall.  442. 

7.  The  act  of  incorporation  gives  to  the  body 
all  the  powers  it  possesses ;  it  enables  it  to  con- 
tract ;  and,  when  it  prescribes  a  mode  of  con- 
tracting, that  mode  must  be  observed,  or  the 
instrument  creates  no  contract  with  the  body. 
Head  v.  Providence  Ins.  Co.,  2  Cranch,  127;  1 
Cond.  Rep.  371. 

8.  All  the  members  of  a  corporation  are  bound 
by  the  acts  of  the  majority;  nor  fcan  a  member 
divest  himself  of  his  obligation,  as  such,  but  ac- 
cording to  the  rules  of  the  corporation.  Korn  v. 
The  Mutual  Assurance  Society,  6  Cranch,  192;  2 
Cond.  Rep.  347. 

9.  A  private  corporation,  created  by  the  legis- 
lature, irray  lose  its  franchises  by  a  misuser  or 
nonuser  of  them;  and  they  may  be  resumed  by 
the  government,  under  a  judicial  judgment,  upon 
a  quo  warranto,  to  a.¥certain  and  enforce  the  for- 
feiture. This  is  the  common  law  of  the  land, 
and  is  a  tacit  condition  annexed  to  the  creation 
of  every  such  corporation.  Terret  et  al.  v.  Taylor 
et  al,  9  Cranch,  43;  3  Cond.  Rep.  254. 

10.  If  an  act  of  incorporation  be  a  grant  of 
political  power,  or  if  it  create  a  civil  institutiojr 
to  be  employed  in  the  administration  of  govern- 
ment ;  or  if  the  funds  of  a  college  be  public  pro- 
perty; or  if  a  state,  as  a  government,  be  alone 
interested  in  its  transactions;  the  subject  is  one 
of  which  the  leoislature  of  the  state  may  act 
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according  to  its  own  jiulgment,  unrestrained  by 
any  limitation  of  its  power  imposed  by  the  con- 
stitution of  the  United  States.  Dartmouth  Col- 
lege V.  Woodward^  4  Wheat.  518;  4  Cond.  Rep. 
539. 

11.  The  power  of  establishing  a  corporation  is 
not  a  distinct  sovereign  power,  or  end  of  govern- 
ment ;  but  only  the  means  of  carrying  into  effect 
other  powers  which  are  sovereign.  Whenever 
it  becomes  an  appropriate  means  of  exercising 
any  of  the  powers  given  by  the  constitution  to 
the  government,  it  maybe  exercised  by  that  go- 
vernment. M'-Culloch  V.  The  State  of  Maryland, 
4  Wheat.  316;  4  Cond.  Rep.  466. 

12.  A  corporation  is  an  artificial  being,  intan- 
gible, invisible,  and  existing  only  in  contempla- 
tion of  law.  Being  the  mere  creature  of  the 
law,  it  possesses  only  those  properties  which  the 
charter  of  its  creation  confers  upon  it,  either  ex- 
pressly or  as  incidental  to  its  very  existence. 
These  are  such  as  are  supposed  best  calculated 
to  effect  the  object  for  which  it  was  created. 
Among  the  most  important  are,  immortality,  and 
if  the  expression  maybe  allowed,  individuality; 
properties  by  which  a  perpetual  succession  of 
many  persons  are  considered  the  same  persons, 
and  may  act  as  a  single  individual.  They  enable 
a  corporation  to  manage  its  own  affairs,  and  to 
hold  property,  without  the  perplexing  intricacies, 
the  hazards  and  endless  necessity  of  perpetual 
conveyances,  for  the  purpose  of  transmitting  it 
from  hand  to  hand.  It  is  chieHy  for  the  purpose 
of  clothing  bodies  of  men,  in  succession,  with 
those  qualities  and  capacities,  that  corporations 
were  invented,  and  are  in  use.  By  these  means, 
a  perpetual  succession  of  individuals  are  capable 
of  acting  for  the  promotion  of  the  particular  ob- 
ject, like  onr  immortal  being.  Dartmouth  College 
V.  Woodward,  4  Wheat.  518;  4  Cond.  Rep.  543. 

13.  There  are  two  kinds  of  corporations  ag- 
gregate, such  as  are  for  public  government,  and 
such  as  are  for  private  charity.  Public  corpo- 
rations are  those  for  the  government  of  a  town, 
city,  or  the  like,  and  are  governed  by  the  law 
of  the  land  :  they  have  no  particular  founder, 
and  consequently  no  particular  visitor.  They 
are  foundetl  by  the  government  for  public  pur- 
poses, and  the  whole  interest  belongs  to  the  go- 
vernment. Private  and  particular  corporations 
for  charity  are  subject  to  the  private  government 
of  those  who  create  them,  and  are  to  be  visited 
by  them  or  their  heirs,  or  such  other  persons  as 
they  may  appoint.  The  only  rules  for  their  go- 
vernment are  the  laws  and  constitutions  assigned 
b)'  the  founder.     Ibid. 

14.  ^Vhen  a  charter  is  granted,  and  it  brings 
the  corporation  into  existence,  without  any  act 
of  the  natural  persons  who  compose  it,  and  gives 
such  corporation  any  privileges,  franchises,  or 
property,  the  law  deems  the  corporation  to  be 
first  brought  into  existence,  and  then  clothes  it 
with  the  granted  liberties  and  properly.  When, 
on  the  other  hand,  the  corporation  is  to  be  brought 
into  existence  by  some  future  acts  of  the  corpo- 
rator.'^, the  franchises  remain  in  abeyance  until 


attach  to  it.  There  is  no  difference  between  the 
case  of  a  grant  of  land  or  of  franchises  to  an  ex- 
isting corporation,  and  a  grant  to  a  corporation 
brought  into  life  for  the  very  purpose  of  receiv- 
ing the  grant.  As  soon  as  it  is  in  esse,  and  the 
franchises  and  property  become  vested  and  exe- 
cuted in  it,  it  is  as  much  an  executed  contract, 
as  if  its  prior  existence  had  been  e.stablished  for 
a  century.     Ihid. 

15.  The  books  of  a  corporation  are  the  best 
evidence  of  their  acts,  and  ought  to  be  admitted 
in  evidence  whenever  those  acts  are  to  be  proved. 
Owings  V.  Speed,  5  Wheat.  420 ;  4  Cond.  Rep. 
716. 

16.  A  corporation  cannot  make  a  contract 
which  will  abridge  the  legislative  power  with 
which  it  is  invested  by  its  charter.  Goszler  v. 
The  Corporation  of  Georgetoicn,  6  Wheat.  593  j 
5  Cond.  Rep.  196. 

17.  It  is  a  sound  principle,  that  when  a  go- 
vernment becomes  a  parlner  in  any  trading  com- 
pany, it  divests  itself,  so  far  as  concerns  the 
transactions  of  that  company,  of  its  sovereign 
character,  and  takes  that  of  a  private  citizen. 
Instead  of  communicating  to  it  its  privileges  and 
its  prerogatives,  it  descends  to  a  level  with  those 
with  whom  it  associates  itself,  and  takes  the 
character  which  belongs  to  its  associates,  and  to 
the  business  which  is  to  be  transacted.  Thus 
many  states  who  have  an  interest  in  banks  are 
not  suable  in  their  own  courts;  yet  they  never 
exempt  the  corporation  from  being  sued.  Bank 
of  the  United  States  v.  Planters'  Bank  of  Georgia, 
9  Wheat.  904:  5  Cond.  Rep.  794. 

18.  As  a  member  of  a  corporation,  a  govern- 
ment never  exercises  its  sovereignly.  It  acts 
merely  as  a  corporator,  and  exercises  no  other 
power  in  the  management  of  the  affairs  of  the 
corporation,  than  are  expressly  given  by  the  in- 
corporating act.     Ibid. 

19.  The  great  object  of  an  incorporation  is  to 
bestow  the  character  and  properties  of  indivi- 
duality on  a  collected  and  changing  body  of  men. 
Any  privileges  which  may  exempt  it  from  the 
burdens  common  to  individuals,  do  not  flow  ne- 
cessarily from  the  charter,  but  must  be  expressed 
in  it,  or  they  do  not  exist.  Providence  Bank  v. 
Billings  ^'  Pittman,  4  Peters,  514. 

20.  That  a  corporation  is  strictly  limited  to 
tlie  exercise  of  those  powers  which  are  specifi- 
cally conferred  on  it,  will  not  be  denied.  Tlie 
exercise  of  the  corporate  franchise,  being  re- 
strictive of  individual  rights,  cannot  be  extended 
beyond  the  letter  and  spirit  of  the  act  of  incor- 
poration.    Bcattij  V.  Knou-ler,  4  Peters.  152. 

21.  In  respect  to  public  corporations  which 
exist  only  for  public  purposes,  as  counties,  towns, 
cities,  &c.,  the  legislature  may.  under  proper  limi- 
tations, have  a  right  to  change,  modify,  enlarge, 
or  restrain  them;  securing,  however,  the  property 
for  the  use  of  those  for  whom,  at  whose  expense, 
it  was  originally  purchased.  But  the  legislature 
cannot  repeal  statutes  erecting  private  corpora- 
tions, or  confirming  to  them  property  already 
acquired  under  the  f;iith  of  previous  laws;  and 


such  acts  are  done,  and  when  the  corporation  is  '  by  such  repeal,  vest  the  property  exclusively  in 
brought  into  life,  the  franchises  instantaneously  ,  the  state,  or  dispose  of  tlie  same  to  such  pur- 


CORPORATIONS. 


445 


General  Principles. 


poses  as  they  may  please,  without  the  consent 
or  default  of  the  corporators.  J'erret  et  al.  v. 
Taylor  et  al,  9  Cranch,  43  ;  3  Cond.  Rep.  254. 

22.  By  the  supreme  court : — The  court  find  no 
case  in  which  the  principle  is  affirmed,  that  a 
municipal  corporation,  established  for  the  general 
purposes  of  government,  with  limitetl  legislative 
powers,  has  been  considered  liable  for  losses 
consequent  on  its  having  misconstrued  the  ex- 
tent of  its  powers,  in  granting  a  license  which  it 
had  no  authority  to  grant,  without  taking  that 
security  for  the  conduct  of  the  person  obtaining 
the  license,  which  its  own  ordinances  had  been 
supposed  to  require,  and  which  might  protect 
those  who  transact  business  with  the  persons 
acting  under  the  clause.  Fowle  v.  The  Common 
Cnuncil  of  Alexandria,  3  Peters,  409. 

23.  That  corporations  are  bound  by  their  con- 
tracts is  admitted.  That  money  corporations, 
or  those  carrying  on  business  for  themselves,  are 
liable  for  torts,  is  well  settled.  But  that  a  legis- 
lative corporation,  established  as  a  part  of  the 
government  of  the  country,  is  liable  for  losses 
sustained  by  a  nonfeasance,  by  an  omission  of 
the  corporate  body  to  observe  a  law  of  its  own, 
in  which  no  penally  is  provided,  is  a  principle 
for  which  the  court  can  find  no  precedent.  Ibid. 

24.  Municipal  corporations,  acting  within  the 
limits  of  the  powers  conferred  upon  them  by  the 
legislature,  in  the  exercise  of  a  special  franchise 
granted  to  them,  and  the  performance  of  a  spe- 
cial duty  imposed  upon  them,  are  responsible 
for  the  acts  and  contracts  of  their  agents,  duly 
appointed  and  authorized,  within  the  scope  of 
the  authority  of  such  agents;  in  the  same  manner 
as  other  corporations  and  private  indivitluals  are 
responsible  on  their  promises,  express  and  im- 
plied. Clarke  v.  The  Corporation  of  IJ'ashington, 
12  Wheat.  40;  6  Cond.  Rep.  425. 

25.  Where  a  new  bank  was  incorporated  with 
the  same  name  as  an  old  bank,  wiios.e  charter 
was  expiring,  the  new  bank  is  not  responsible 
for  the  notes  of  the  old  bank,  although  the  major 
part  of  the  stockholders  maj'  be  the  .same  in 
each  bank.  Bellows  v.  Hallou'ell  and  Aususla 
Bank,  2  JNIason's  C.  C.  R.  31. 

26.  Whether  a  charter  be  a  continuation  of  an 
old  corporation,  or  the  creation  of  a  new  corpo- 
ration, must  be  decided,  not  by  the  persons  who 
are  stockholders,  but  by  the  legislative  intent  in 
the  act  of  incorporation.  The  charter  granted 
by  the  Massachusetts  act  of  the  23d  of  June, 
1812,  ch.  47,  to  the  Hallowell  and  Augusta  Bank, 
is  not  a  continuance  of  the  old  corporation  of 
that  name.     Ibid. 

27.  The  answer  in  chancery  of  a  corporate 
body,  under  its  common  seal,  denying  the  equity 
of  a  bill,  is  sufficient  to  warrant  a  denial  of  an 
injunction,  or  to  dissolve  it  if  granted.  Haight  v. 
2  he  Proprietors  of  the  Morris  Aqueduct,  4  Wash. 
C.  C.  R.  601. 

28.  If  the  ordinances  of  the  city  corporation 
of  Philadelphia  are  in  collision  with  an  act  of 
congress,  the  former  must  give  way.  The  United 
States  v.  John  Hart,  Peters'^  C.  C.  R.  390. 

29.  A  corporation,  by  the  very  terms  and  na- 
ture of  its  political  existence,  is  subject  to  disso- 
lution, by  a  surrender  of  its  corporate  franchises, 
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and  by  a  forfeiture  of  them  for  wilful  misuser 
and  nonuser.  Every  creditor  must  be  presumed 
to  understand  the  nature  and  incidents  of  such  a 
body  politic,  and  to  contract  with  reference  to 
them.  And  it  would  be  a  doctrine  new  in  the 
law,  that  the  existence  of  a  private  contract  of 
the  corporation  should  force  upon  it  a  perpetuity 
of  existence,  contrary  to  public  policy,  and  the 
nature  and  objects  of  its  charter.  Mumma  v.  The 
Potomac  Company,  8  Peters,  281. 

30.  There  is  no  pretence  to  say,  that  a  scire 
facias  to  revive  a  judgment,  can  be  maintained, 
and  a  judgment  had  thereon,  against  a  dead  cor- 
poration, any  more  than  against  a  dead  man. 
Ibid. 

31.  In  a  suit  brought  by  the  president,  direc- 
tors and  company  of  the  Bank  of  the  United 
States,  upon  a  bond  given  to  the  bank  to  secure 
the  faithful  performance  of  the  official  duties  of 
one  of  its  cashiers,  evidence  of  the  execution 
of  the  bond,  and  of  its  approval  by  the  board  of 
directors,  (according  to  the  rules  and  regulations 
contained  in  the  charter  of  the  bank,)  is  admis- 
sible, notwithstanding  there  was  no  record  of 
such  approval,  and  the  plaintiff  may  prove  the 
fact  of  such  approval  by  the  board,  by  presump- 
tuous evidence,  in  the  same  manner  as  such  fact 
might  be  proved  in  the  case  of  private  persons 
not  acting  as  a  corporation,  or  as  the  agents  of  a 
corporation.  Bank  of  the  United  States  v.  Dan- 
dridge,  12  Wheat.  64;  6  Cond.  Rep.  440. 

32.  Where,  in  such  a  case,  the  cashier  is  duly 
appointed,  and  permitted  to  act  in  his  office,  for 
a  long  time,  under  the  sanction  of  the  directors, 
it  is  not  necessary  that  his  official  bond  should 
be  accepted  by  the  board  of  directors  as  satis- 
factory, according  to  the  terms  of  the  charter,  in 
order  to  enable  him  to  enter  legally  on  the  duties 
of  his  office,  or  to  make  his  sureties  responsible 
for  the  non-performance  of  those  duties.  The 
charters  and  the  bj'-laws  are  to  be  considered, 
in  this  respect,  directory  to  the  board  and  not  as 
conditions  precedent.     Ibid. 

33.  Where  two  corporations  are  created  by 
adjacent  states,  with  the  same  name,  to  construct 
a  canal  in  each  of  the  states  respectively,  and 
afterwards  their  interests  are  united  by  subse- 
quent acts  of  the  states  respectively,  this  does 
not  merge  the  separate  corporate  existence  of 
such  corporations,  but  creates  a  unity  of  stpck 
and  interest  only.  Farniim  v.  Blackstone  Canal 
Corporation,  1  Sumner's  C.  C.  R.  47. 

34.  Every  act  of  incorporation  must  be  con- 
strued in  such  a  manner,  if  possible,  as  not  to 
exceed  the  sovereignty  of  the  legislature  grant- 
ing it.  It  ought  not,  therefore,  to  be  tleemed  to 
authorize  any  act  to  be  done  which  would  e.v- 
ceed  the  jurisdictional  power  of  the  state,  or  inter- 
fere with  the  rights  of  other  states,  as  to  construct 
a  canal,  or  raise  a  dam,  in  another  state.     Ibid. 

35.  A  college,  merely  because  it  receives  a 
charter  from  the  government,  though  founded  by 
private  benefactors,  is  not  thereby  constituted  a 
public  corporation  controllable  by  the  govern- 
ment, nor  does  it  make  any  difference  that  the 
funds  have  been  generally  derived  froni  the 
bounty  of  the  government  itself.  Allen  v.  3I'Keen, 
1  Sumner's  C.  C.  R.  276. 
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2.  Liabilities  and  Obligatious  of  Corporations. 

36.  A  corporation  can  act  only  in  the  manner 
prescribed  by  the  act  of  incorporation  which 
created  it.  When  its  agents  do  not  clothe  their 
proceedings  with  those  solemnities  which  are 
required  by  the  incorporating  act,  to  enable  them 
to  bind  the  company,  the  informality  of  the  trans- 
action is  itself  conducive  to  the  opinion,  that 
such  act  was  rather  considered  as  manifesting 
the  terms  on  which  they  were  willing  to  bind 
the  company,  as  negotiations  preparatory  to  a 
conclusive  agreement,  than  as  a  contract  obliga- 
tory on  both  parties.  Head  and  Amory  v.  The 
Providence  Ins.  Co.,  2  Cranch,  127  ;  1  Cond.  Kep. 
371. 

37.  In  its  corporate  capacity,  a  corporation  is  a 
mere  creature  of  the  act  to  which  it  owes  its 
existence :  it  may  correctly  be  said  to  be  pre- 
cisely what  the  incorporating  act  has  made  it,  to 
derive  all  its  powers  from  that  act,  and  to  be  ca- 
pable of  exerting  its  faculties  only  in  the  manner 
that  act  authorizes.     Ibid. 

38.  Wherever  a  corporation  aggregate  is  acting 
within  the  scope  of  the  legitimate  purposes  of 
its  institution,  all  parol  contracts  made  by  its  au- 
thorized agents  aie  express  promises  of  the  cor- 
poration ;  and  all  ilulies  imposed  on  them  by 
law,  and  all  benefits  conferred  at  their  request, 
raise  implied  promises,  for  the  enforcement  of 
which  an  action  lies.  Bank  of  Columbia  v.  Pat- 
terson's Administrators,  7  Cranch,  299;  2  Cond. 
Rep.  501. 

39.  The  technical  doctrine,  that  a  corporation 
could  not  contract,  except  under  its  seal,  or  in 
other  words,  could  not  make  a  promise,  if  it  ever 
had  been  fully  settled,  must  have  been  produc- 
tive of  great  mischief.  Indeed,  as  soon  as  the 
doctrine  was  established  that  its  regularly  ap- 
pointed agents  could  contract  in  their  name  with- 
out seal,  it  was  impossible  to  support  it;  for 
otherwise  the  party  who  trusted  it  must  have 
been  without  remedy  against  the  corporation. 
Ibtd. 

40.  The  seventeenth  section  of  the  act  incor- 
porating the  Mechanics  Bunk  of  Alexandria,  pro- 
viding "that  all  bills,  bonds,  notes,  and  every 
oth'T  contiiict  or  engagement  on  behalf  of  the 
corjxtration,  shall  be  signed  by  the  presiilcnf, 
and  counter«i:,fned  by  the  cashier,  and  the  funds 
of  the  corpoialion  shall  in  no  case  be  liable  for 
any  contract  or  eiigageriu'iit,  uidess  the  same 
shall  be  signed  an<l  countersigned  as  aft)r('said," 
tloes  not  extend  to  contracts  and  undertakings 
implied  in  law.  Mechanics  Hank  nf  Alexandria  v. 
The  fii^ik  (f  Culiimbia,  .•>  VVhrat.  :t2»] ;  A  Cond. 
Uep.  (itili. 

41.  Whero  a  check  was  drawn  by  a  juthoii 
who  wan  the  cashier. of  an  incorixnatcd  bank, 
nnd  it  appi-ared  doubtful  uihmi  tin-  tacfof  the  in- 
Ptrumi'iit,  whi'llitT  it  was  an  «i(iirial  or  a  privatt; 
act,  parol  i-vidrnre  was  admitli-d  to  show  that  it 
wa*  an  olHcial  act.     Ilnd. 

42.  The  acta  of  a  cashier  of  a  bank,  done  in 
the  ordinary  course  of  the  biiHines.*  actually  con- 
fided to  such  an  otficrr,  may  well  be  lieemed 
prima  facie  evidence,  that  they  fell  within   the 


I  scope  of  his  duty.    Fleckner  v.  The  Bank  of  the 
United  States,  8  Wheat.  338;  5  Cond.  Kep.  465. 

43.  The  ancient  doctrine  of  the  common  law, 
that  a  corporation  can  only  act  through  the  in- 
strumentality of  its  common  seal,  has  no  appli- 
cation to  corporations  created  by  statute,  whose 
charter  contemplates  the  business  of  the  corix)- 
ration,  to  be  transacted  exclusively  by  a  special 
body  or  board  of  directors;  and  the  acts  of  such 
a  body  or  board,  evidenced  by  a  written  note,  are 
as  completely  binding  on  the  corporation,  and  as 
complete  authority  to  their  agents,  as  the  most 
solemn  acts  done  under  the  corporate  .seal.  Ibid. 

44.  Municipal  corporations,  acting  within  the 
limits  of  the  power  conferred  on  them  by  the 
legislature,  in  the  exercise  of  a  special  franchise 
granted  to  them,  and  the  performance  of  a  spe- 
cial duty  imposed  upon  them,  are  responsible  for 
the  acts  and  contracts  of  their  agents,  duly  ap- 
pointed and  authorized  within  the  scope  of  the 
authority  of  such  agents,  in  the  same  manner  as 
other  corporations  and  private  individuals  are  re- 
sponsible on  their  promises  express  and  implied. 
Clark  V.  Corporation  of  Washington, 13  Wheat.  40; 
6  Cond.  Rep.  425. 

45.  It  is  not  admitted  as  a  general  proposition, 
that  the  acts  of  a  corporation,  although  in  all 
other  respects  rightly  transacted,  are  invalid, 
merely  from  the  omission  to  have  them  reduced 
to  writing,  unless  the  statute  creating  such  cor- 
porations makes  such  writing  indispen.sahle  as 
evidence,  or  to  give  them  an  obligatory  form.  If 
the  statute  imposes  such  a  restriction,  it  must  be 
obeyed  ;  if  it  does  not,  then  it  remains  for  those 
who  as.-ert  this  doctrine,  to  establish  it  by  the 
principles  of  the  common  law,  and  by  decisive 
authorities.  Bank  of  the  United  Slates  v.  Dan- 
drid^e,  12  Wheat.  64  ;  6  Cond.  Itep.  444. 

46.  Grants  and  proceedings  beneficial  to  the 
corporation  are  presumeil  to  be  accepteil  ;  and 
slight  acts  on  their  part,  which  can  be  reasonably 
accoiniteil  for,  oidy  upon  the  supposition  of  such 
acceptance,  are  admitted  as  presumptions  of  the 
fact.  If  a  person  acts  notoriously  as  cashier  of 
a  bank,  and  is  recognised  by  the  directors  or  by 
the  corporation  as  an  existing  officer,  a  regular 
apjwintment  will  be  presumed  ;  and  his  acts  as 
cashier  will  bind  the  corporation,  althouiih  no 
written  proof  is  or  can  be  protluced  of  his  ap- 
pointment. A  charter  may  be  presumed  to  have 
been  given  to  jieis^ons  \\  ho  have  long  acted  as  a 
corporation,  and  assumed  the  exercise  of  the 
powers  of  a  corporate  body,  whether  of  an  ordi- 
nary or  extraordinary  nature.  The  acts  of  the 
corporate  oflicers  are  admissible  «!vidence  to 
prove  the  fact  of  lln^  acceptance  of  a  j^arlicular 
charter  by  an  existing  corporation,  or  by  corpo- 
ralorH  already  in  the  exercise  of  corporate  func- 
tions.    Ibid. 

47.  An  action  was  instituted  in  the  circuit 
court  ol  the  rnited  States  for  the  district  of  Ala- 
bama, by  the  Hank  of  .Aui.'usta.  (Jeoigia,  aL:ainst 
the  dcfi-ndanl.  a  citizen  ot  Al.ibaina.  on  bills  of 
exchange  drawn  at  Mobile,  Alabama,  on  New 
York,  which  had  been  prote.sted  for  non-iiayment, 
and  returneil  to  Mobile.  The  bill  was  made 
and  endorsed  for  the  purpose  of  b<'ing  disconirtcd 
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by  the  agent  of  the  bank,  who  had  funds  in  his 
hands  belonging  to  the  plainlitTs  for  the  purpose 
of  purchasing  bills  of  exchange,  which  funds 
were  derived  from  bills  and  notes  discounted  by 
the  bank  in  Georgia.  The  bills  were  discounted 
by  the  agent  of  the  bank  in  INIobile,  for  the  be- 
nefit of  the  bank,  with  their  funds,  to  remit  the 
said  funds  to  the  bank.  The  defendant  defended 
the  suit  on  the  facts  that  the  Bank  of  Augusta  is 
a  corporation  incorporated  by  an  act  of  the  legis- 
lature of  Georgia,  and  have  such  power  as  is 
usually  conferred  on  banking  institutions,  such 
as  to  purchase  bills  of  exchange,  &c.  The  cir- 
cuit court  held  that  the  plaintiffs  could  not  reco- 
ver on  the  bills  of  e.xchange,  and  that  the  pur- 
chase of  the  bills  by  the  agent  of  the  plaintiffs 
was  prohibited  by  the  laws  of  Alabama,  and 
gave  judgment  for  the  defendant.  In  the  case 
of  the  Bank  of  the  United  States  of  Pennsyl- 
vania V.  Primrose,  the  plaintiffs,  a  corporation  by 
virtue  of  a  law  of  the  state  of  Pennsylvania,  au- 
thorized by  its  charter  to  sue  and  be  sued  in  the 
name  of  the  corporation,  and  to  deal  in  bills  of 
exchange,  and  composed  of  citizens  of  Pennsyl- 
vania, and  of  states  of  the  United  States,  other 
than  the  state  of  Alabama;  the  agent  of  the 
bank  resident  in  INIobile,  and  in  possession  of 
funds  belonging  to  the  bank,  and  intrusted  with 
them  for  the  sole  purpose  of  purchasing  bills  of 
exchange,  purchased  a  bill  of  exchange,  and 
paid  for  the  same  in  notes  of  the  branch  of  the 
Bank  of  Alabama,  at  Mobile.  The  bill  was  pro- 
tested for  non-payment,  and  a  suit  was  instituted 
in  the  circuit  court  against  the  payee,  the  en- 
dorser of  the  bill.  The  question  for  the  opinion 
of  the  circuit  court  was.  whether  the  purchase 
of  the  bill  of  exchange  by  the  United  States 
Bank  was  a  valid  contract  untler  the  laws  of  Ala- 
bama. The  circuit  court  decided  that  the  con- 
tract was  void,  and  gave  judgment  for  the  de- 
fendant. The  case  of  the  New  Orleans  and 
CarroUton  Railroad  Company  v.  Joseph  B.  Earle, 
xvas  similar  to  that  of  the  Bank  of  Augusta  v. 
Joseph  B.  Earle.  The  supreme  court  reversed 
the  judgment  of  the  circuit  court  in  the  three 
cases,  and  held  the  contracts  for  the  purchase  of 
the  bills  valid,  and  that  the  plaintiffs  acquired  a 
legal  title  to  the  bills  by  the  purchase.  Tke 
Bank  of  Augusta  v.  Earle,  13  Peters,  519. 

48.  In  the  case  of  the  Bank  of  the  United 
Stales  V.  Deveau.v.  (Tie  supreme  court  decided, 
that  in  a  question  of  jnristiiction  they  might  look 
to  the  character  of  the  persons  composino;  a  cor- 
poration :  and  if  it  appeared  that  they  were  citi- 
zens of  another  state,  and  the  fact  was'set  forth 
by  proper  averments,  the  corporation  might  sue 
in  its  corporate  name  in  the  courts  of  the  United 
States.  But  in  that  case  the  court  confined  its 
decision,  in  e.xpress  terms,  to  a  question  of  juris- 
diction, to  a  right  to  sue,  and  evidently  went 
even  so  far  with  some  hesitation.  The  propriety 
of  that  decision  is  fully  assented  to,  and  it  has 
ever  since  been  recognised  as  authority  in  this 
court.  But  the  principle  has  never  been  extended 
any  farther  than  it  was  carried  in  that  case,  and 
has  never  been  supposed  to  extend  to  contracts 
made  by  a  corporation,  especially  in  another 
sovereignty.     Ibid. 


49.  The  nature  and  character  of  a  ccrporation 
created  by  statute,  and  the  extent  of  the  powers 
which  it  may  lawfully  exercise,  have  upon  se- 
veral occasions  been  under  consideration  in  the 
supreme  court.  The  cases  of  Head  and  Amory 
V.  The  Providence  Insurance  Company,  2  Cranch, 
127,  and  the  Dartmouth  College  v.  Woodward,  4 
Wheaton.  636,  cited.     Ibid. 

50.  Whenever  a  corporation  makes  a  contract, 
it  is  the  contract  of  the  legal  entity;  of  the  arti- 
ficial being  created  by  the  charter,  and  not  the 
contract  of  the  individual  members.  The  only 
rights  it  can  claim  are  the  rights  which  are  given 
to  it  in  that  character,  and  not  the  rights  which 
belong  to  its  members  as  citizens  of  a  state. 
Ibid. 

51.  It  may  be  safely  assumed,  that  a  corpora- 
tion can  make  no  contracts,  and  do  no  act,  either 
within  or  without  the  state  which  creates  it,  ex- 
cept such  as  are  authorized  by  its  charter;  and 
those  acts  must  also  be  done  by  such  officers  or 
agents,  and  in  such  manner  as  the  charter  au- 
thorizes. And  if  the  law  creating  a  corporation 
does  not,  by  the  true  construction  of  the  words 
used  in  the  charter  give  it  the  right  to  exercise 
its  powers  beyond  the  limits  of  the  state,  all  con- 
tracts made  by  it  in  other  states  would  be  void. 
Ibid. 

52.  It  is  very  true  that  a  corporation  can  have 
no  legal  existence  out  of  the  boundaries  of  the 
sovereignty  by  which  it  is  created.  It  exists 
only  in  contemplation  of  law,  and  by  force  of 
the  law ;  and  where  that  law  ceases  to  operate, 
arid  is  no  longer  obligatory,  the  corporation  can 
have  no  existence.  It  must  dwell  in  the  place 
of  its  creation,  and  cannot  migrate  to  another 
sovereignity.  But  although  it  must  live  and  have 
its  being  in  that  state  only,  yet  it  does  not  by 
any  means  follow  that  its  existence  there  will 
not  be  recognised  in  other  places;  and  its  resi- 
dence in  one  state  creates  no  insuperable  objec- 
tion to  its  power  of  contracting  in  another.  It  is 
indeed  a  mere  artificial  being,  invisible  and  in- 
tangible; yet  it  is  a  person  for  certain  purposes, 
in  contemplation  of  law  ;  and  has  been  recog- 
nised as  such  by  the  decisions  of  this  court.  It 
is  sufficient  that  its  existence,  as  an  artificial 
person,  in  the  state  of  its  creation,  is  acknow- 
ledged and  recognised  by  the  law  of  the  nation 
where  the  dealing  takes  place;  and  that  it  is 
permitted,  by  the  laws  of  that  place,  to  exercise 
there  the  powers  with  which  it  is  endowed. 
Ibul 

53.  It  is  well  settled,  that  by  the  law  of  co- 
mity among  nations,  a  corporation  created  by 
one  sovereignty  is  permitted  to  make  contracts 
in  another,  and  to  sue  in  its  courts;  and  that  the 
same  law  of  comity  prevails  among  the  several 
sovereignties  of  this  Union.  The  public,  well- 
known,  and  long-continued  usages  of  trade;  the 
general  acquiescence  of  the  states;  the  particu- 
lar legislation  of  some  of  them,  as  well  as  the 
legislation  of  congress,  all  concur  in  proving  the 
truth  of  this  proposition.     Ibid. 

54.  Franchises  are  special  privileges  conferred 
by  government  upon  individuals,  and  which  do 
not  belong  to  the  citizens  of  the  country  gene- 
rally of  common  right.     It  is  essential  to  the 
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character  of  a  franchise,  that  it  should  be  a  grant 
from  the  sovereign  authority;  and  in  this  coun- 
try, no  franchise  can  be  held  which  is  not  de- 
rived from  a  law  of  the  state.     Ibid. 

55.  The  court  can  perceive  no  sufficient  rea- 
son for  excluding  from  the  protection  of  the  law 
the  contracts  of  foreign  corporations,  when  they 
are  not  contrary  to  the  known  policy  of  the  slate, 
or  injurious  to  its  interests.  It  is  nothing  more 
than  the  atlmission  of  the  existence  of  an  artifi- 
cial person  created  by  the  law  of  another  state ; 
and  clothed  with  the  power  of  making  certain 
contracts.  It  is  but  the  usual  comity  of  recog- 
nising the  law  of  another  state.     Ibid. 

56.  In  the  legislation  of  congress,  where  the 
states  and  the  people  of  the  several  slates  are 
all  represented,  we  shall  find  proof  of  the  general 
understanding  in  the  United  States  that,  by  the 
law  of  comity  among  the  slates,  the  corporations 
chartered  by  one  were  permitted  to  make  con- 
tracts in  the  others.     Ibid. 

57.  A  corporation  may  be  bouml  by  contracts 
not  executed  under  their  common  seal,  and  by 
the  acts  of  its  officers  in  the  course  of  their  offi- 
cial duties :  when,  in  a  declaration,  it  is  averred 
that  a  bank  by  its  officers  agreed  to  a  certain 
contract,  this  averment  imports  every  thing  to 
make  the  contract  binding.  The  Bank  of  the 
Metropolis  v.  Guttschlick,  14  Peteis,  19. 

58.  A  paper  executed  by  the  president  and 
cashier  of  a  bank,  purporting  to  convey  a  lot  of 
ground  held  by  the  bank,  is  not  the  deed  of  the 
corporation.     Ibid. 

59.  An  action  of  assumpsit  was  brought  against 
the  Bank  of  the  Metropolis,  on  a  contract  under 
the  seals  of  the  president  and  cashier.  Heldj 
that  the  action  was  well  brought ;  and  it  makes 
no  difTerence,  in  an  action  of  assumpsit  against 
a  corporation,  whether  the  agent  was  appointed 
under  the  seal  or  not;  or  whether  he_  puts  his 
own  seal  to  a  contract  which  he  makes  in  be- 
half of  the  corporation.     Ibid. 

60.  The  artificial  being,  a  corporation  aggre- 
gate, is  not,  as  such,  a  citizen  of  the  United 
States;  yet  the  courts  of  the  United  States  will 
look  behind  the  mere  corporate  character,  to  the 
individuals  of  whom  it  is  composed  ;  and  if  they 
were  citizens  of  a  diflTerent  state  from  the  party 
sued,  they  are  competent  to  sue  in  the  courts 
of  the  United  States;  but  all  the  corporators 
must  be  citizens  of  a  different  stale  from  the 
parly  sued.  The  same  principle  applies  to  the 
individuals  composing  a  corporation  aggregate, 
when  standing  in  the  attitude  of  defendants, 
which  does  when  they  are  in  that  of  plaintiffs. 
The  Qpmmcrcial  and  Railroad  Bank  of  Vicksbur^ 
v.Sloconib  ct  al.,  14  Peters,  60.  S.  P.  Irvine,  for 
the  use  of  the  Lnmbennan'S  Bank  of  Warren,  v. 
Lowry,  14  Peters,  :}f).3. 

61.  The  legi.'^latui'e  of  the  state  of  New  York, 
on  the  18th  of  April,  182.3,  incorporated  '-The 
New  York  and  Schuylkill  Coal  Company."  The 
act  of  incorporation  was  granted  for  the  pur])Ose 

of  New  York  anil  its  v 


coal  as  fuel,  granted  the  incorporation,  with  the 
usual  powers  of  a  body  corporate,  giving  to  it 
the  power  to  purchase  and  hold  lands,  to  pro- 
mote and  attain  the  objects  of  the  incorporation. 
The  recitals  in  the  act  of  incorporation  show 
this  power  was  granted  with  special  reference 
to  the  purchase  of  lands  in  the  state  of  Pennsyl- 
vania. The  right  to  hold  the  lands  so  purchased 
depends  on  the  assent  or  permission,  express  or 
implied,  of  the  state  of  Pennsylvania.  Runyan 
V.  Coster  et  al.,  14  Peters,  122. 

62.  The  policy  of  the  stale  of  Pennsylvania, 
on  the  subject  of  holding  lands  in  the  slate,  by 
corporations,  is  clearly  indicated  by  the  act  of 
the  legislature  of  Pennsylvania,  of  April  6,  1833. 
Lands  held  by  corporations  of  the  slate,  or  of 
any  other  slate,  without  license  from  the  com- 
monwealth of  Pennsylvania,  are  subject  to  for- 
feiture to  the  commonwealth.  But  every  such 
corporation,  its  feofTee  or  feoffees,  hold  and  re- 
tain the  same,  to  be  divested  or  dispossessed  by 
the  commonwealth,  by  due  course  of  law.  The 
plain  interpretation  of  this  statute  is,  that  until 
the  claim  tti  a  forfeiture  is  asserted  by  the  stale, 
the  land  is  held  subject  to  be  divested  by  due 
course  of  law,  instituted  by  the  commonwealth 
alone,  and  for  its  own  use.     Ibid. 

63.  The  supreme  court  of  Pennsylvania  having 
decided  that  a  corporation  has,  in  that  stale,  a 
right  to  purchase,  hold,  and  convey  land,  until 
some  act  is  done  by  the  government,  according 
to  its  own  laws,  to  vest  the  estate  in  itself,  the 
estate  may  remain  in  a  corporation  so  purchasing 
or  holding  lands ;  but  such  estate  is  defeasible 
by  the  commonwealth.  This  being  the  law  of 
Pennsylvania,  it  must  govern  in  a  case  where 
land  in  Pennsylvania  had  been  purchased  by  a 
corporation  created  by  the  legislature  of  New 
York,  for  the  purpose  of  supplying  coal  from 
Pennsylvania  to  the  city  of  New  York.     Ibid. 

64.  In  the  case  of  the  Bank  of  Augusta  v. 
Earle,  13  Peters,  584,  and  in  various  oth«r  cases 
decided  in  the  supreme  court,  a  corporation  is 
considered  an  artificial  being,  existing  only  in 
contemplation  of  law:  and  being  a  mere  crea- 
ture of  law,  it  possesses  only  those  properties 
which  the  charter  of  its  creation  confers  upon 
it,  either  expresslj-,  or  as  incidental  to  its  very 
existence.  Corporations  createil  by  statute  must 
depend  for  their  powers,  and  the  mode  of  exer- 
cising them,  upon  the  true  construction  of  the 
statute.     Ibid. 

65.  A  corporation  can  have  no  lecal  existence 
out  of  the  sovereignty  by  which  it  is  created,  as 
it  exists  only  in  contemplation  of  law,  and  by 
force  of  the  law  :  and  when  that  law  ceases  to 
operate,  atid  is  no  longer  obligatory,  the  corpora- 
tion can  have  no  existence.  It  must  ihvell  in 
the  place  of  its  creation,  and  cannot  migrate  to 
ajiother  .sovereignty.  Rut  although  it  may  live 
and  have  its  being  in  that  state  only,  yet  it  does 
not  follow  that  its  existence  there  will  not  be 
recognised  in  other  jilaces;  and  its  residence  in 
one  slate  creates  no  insuperable  objection  to  its 
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that  it  should  actually  exist  ia  the  sovereignty 
in  which  the  contract  is  made.  It  is  sufficient 
that  its  existence,  as  an  artificial  person  in  the 
state  of  its  creation,  is  acknowledged  and  re- 
cognised by  the  state  or  nation  where  the  deal- 
ing takes  place ;  and  that  it  is  permitted  by  the 
laws  of  that  place  to  exercise  the  powers  with 
which  it  is  emlowed.     Ibid. 

66.  Every  power  which  a  corporation  exer- 
cises ia  another  state,  depends  for  its  validity 
upon  the  laws  of  the  sovereignty  in  which  it  is 
exercised  ;  and  a  corporation  can  make  no  valid 
contract  without  the  sanction,  express  or  implied, 
of  such  sovereignty;  unless  a  case  should  be 
presented  in  which  the  right  claimed  by  the 
corporation  should  appear  to  be  secured  by  the 
constitution  of  the  United  States.     Ibid. 

67.  A  corporation  can  exercise  no  powers  but 
those  which  are  specially  given  to  it.  Lessee  of 
Knowles  v.Beatty,  1  M-Lean,  43. 

68.  A  power  to  impose  a  tax  for  certain  ob- 
jects, and  to  meet  "  all  other  necessary  expenses 
of  the  company,"  does  not  authorize  the  com- 
pany to  levy  a  ta.v,  to  pay  a  tax  to  the  state. 
Ibid. 

69.  The  necessary  expenses  are  those  incurred 
by  the  corporation  in  the  exercise  of  its  granted 
powers.     Ibid. 

70.  The  constitution  of  Michigan  does  not 
prohibit  the  legislature  from  creating  more  than 
one  bank  corporation  in  the  same  act.  Falconer 
V.  CnmphcU,  2  M-Lean,  195. 

71.  The  number  of  banks,  under  the  constitu- 
tion, is  a  question  of  policy  and  not  of  principle. 
Ibid. 

72.  To  create,  in  the  same  act,  more  than  one 
corporation,  is  common.     Ibid. 

73.  Under  the  act  of  15th  of  March,  1837,  the 
directors  and  stockhohlers  are  a  corporation,  and 
not  merely  a  joint-stock  association.     Ibid. 

74.  The  statute  of  Massachusetts  of  1821, 
eh.  28,  relating  to  the  individual  liabilities  of  the 
members  of  manufacturing  corporations,  is  to 
be  construed  as  a  remedial  statute,  and  the 
phrase  -debts  contracted,"  as  employed  therein, 
means  not  only  debts  in  the  strict  sense  of  the 
term,  but  any  liabilities  incurred  by  the  corpora- 
tion. If  the  liability  be  for  unliquidated  da- 
mage-3  arising  from  contract  or  tort,  it  relates  to 
the  time  of  its  origin,  and  not  of  its  liquidation  ; 
and,  therefore,  it  was  held,  that  the  testimony 
of  Edson,  who  was  a  member  of  the  corporation 
at  the  time  when  the  liability  asserted  in  the 
present  suit  arose,  must  be  rejected,  although  he 
had  since  sold  out  all  his  interest.  Carver  v. 
Braintree  Manufacturing  Co.,  2  Story's  C.  C.  R. 
433. 

75.  Under  the  act  of  1809,  the  power  to  lay 
assessments  is  vested  exclusively  in  the  corpo- 
ration, and  cainiot  be  delegated  to  the  directors. 
E.t  parle  Ifenrij  Winsor,  3  Story's  C.  C.  R.  411. 

76.  Where  the  powers  and  privileges  of  the 
Norfolk  INIanufacturing  Company  were,  by  its 
charter,  made  subject^to  the  provisions  of  the 
act  of  1809,  and  a  by-law  was  passed,  authoriz- 
ing the  directors  ''to  take  care  of  the'  interests, 
and  manage  the  concerns  of  the  corporation  ;"  it 
was  held,  that  the  corporation  had  no  power  to 
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delegate  an  authority  to  the  directors  to  lay  as- 
sessments, and  that  the  said  by-law  did  not,  in 
fact,  import  an  intention  to  delegate  it.     Ibi'd. 

77.  And  the  said  company,  having  first  made 
a  dividend  of  ten  per  cent.,  and,  before  payment 
thereof,  laid  an  assessment  of  ten  per  cent.,  pay- 
able on  the  same  day ;  it  was  held,  that  the  cor- 
poration were  not  entitled  to  take  the  dividend  of 
any  stockholder,  without  an  order  from  him,  in 
payment  of  any  debt  due  from  him  to  the  cor- 
poration, or  as  a  set-ofT  to  the  assessment,  or  as 
a  charge  upon  any  shares  which  might  after- 
wards be  sold.     Ibid. 

78.  Where,  during  the  pendency  of  a  suit,  a 
corporation  surrenders  its  charter,  which  is  ac- 
cepted by  the  legislature,  it  becomes  defunct, 
and  the  suit  abates,  unless  the  legislature,  by 
some  act,  saves  the  right  of  action  against  the 
corporation.  Greeley  v.  Smith,  3  Story-s  C.  C.  R. 
657. 

79.  From  the  nature  of  the  stock  of  a  corpo- 
ration, which  is  created  by  and  under  the  au- 
thority of  a  state,  it  is  necessarily,  like  every 
other  attribute  of  the  corporation,  to  be  gov- 
erned by  the  local  law  of  the  state,  and  not  by 
the  local  law  of  any  foreign  state.  Black  et  al. 
Y.Zacharie  et  al.,  3  Howard,  511. 

80.  A  corporation  established  by  the  law  of  a 
state,  may  institute  a  suit  in  another  state,  on  a 
contract  made  in  the  state  in  which  the  corpora- 
tion was  created.  (The  case  of  the  Bank  of 
Augusta  V.  Earle,  13  Peters,  519,  cited,  and  the 
decision  re-affirmed.)  The  Tombigbee  Railroad 
Co.v.Kneeland,  4  Howard.  16. 

3.  Jurisdiction  of  the  Courts  of  the  United  States 
in  Suits  against  Corporations. 

81.  A  corporation  aggregate  cannot  be  a  citi- 
zen, and  cannot  litigate  in  the  courts  of  the 
United  States,  unless  in  consequence  of  the  cha- 
racter of  the  individuals  who  compose  the  body 
politic,  which  character  must  appear,  by  proper 
averments,  on  the  record.  It  is  not  sufficient  to 
describe  such  corporation  as  '-'a  company  legally 

incorporated   by  the  legislature  of  and 

established  at in  said  district.   The  Hope 

Ins.   Co.   of  Providence  v.  Boardman   et   al.,  5 
Cranch.  57;  2  Cond.  Rep.  189. 

82.  The  circuit  courts  of  the  United  States 
hvve  jurisdiction  of  suits,  brought  by  the  Bank 
of  the  United  States  against  a  bank  incorporated 
by  a  statute  of  a  state,  and  of  which  the  state 
is  itself  a  stockholder,  together  with  private  in- 
dividuals, who  are  citizens  of  the  same  state, 
with  some  of  the  stockholders  of  the  Bank  of 
the  United  States.  Bank  of  the  United  States  v. 
Planters'  Bank  of  Georgia,  9  Wheat.  904;  5  Cond. 
Rep.  794. 

83.  When  a  government  becomes  a  partner  in 
any  trading  company,  it  divests  itself,  so  far  as 
concerns  the  transactions  of  that  company,  of  its 
sovereign  characlei-,  and  takes  that  of  a  private 
citizen.  Instead  of  communicating  to  it  its  pri- 
vile^res  and  its  prerogatives,  it  descends  Jo  a 
level  with  those  with  whom  it  associates  itself, 
and  takes  the  character  which  belongs  to  its  as- 
sociates, and  to  the  business  which  is  to  be 
transacted.     Thus  many  states  who  have  an  ni- 
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terest  in  banks,  are  not  suable  in  their  own 
courts,  yet  they  never  exempt  the  corporation 
from  being  sued.     Ibid. 

84.  The  Bank  of  the  United  States  may  sue 
in  the  circuit  courts,  as  endorsee  or  bearer  of  a 
promissory  note,  ahhough  the  original  payee  or 
endorser  could  not  sue  in  those  courts,  being  a 
citizen  of  the  same  state  with  the  defendant. 
Such  a  case  is  not  within  the  eleventh  section  of 
the  judiciary  act  of  September  24th,  1789,  ch. 
20,  vvhich  was  merely  a  limitation  on  the  juris- 
diction conferred  by  that  act.     Ibid. 

85.  Jurisdiction  is  neither  given  nor  ousted  by 
the  relative  situation  of  the  parties  concerned  in 
interest,  but  by  the  relative  situation  of  the  par- 
ties named  on  the  record  ;  consequently,  the 
eleventh  amendment  to  the  constitution,  which 
restrains  the  jurisdiction  of  the  federal  courts 
over  suits  against  states,  is  limited  to  those  suits 
in  which  a  state  is  a  party  on  the  record.     Ibid. 

86.  The  circuit  courts  of  the  United  States 
have  jurisdiction  of  a  bill  in  equit}',  filed  by  the 
Bank  of  the  United  States,  for  the  purposes  of 
protecting  the  bank  in  the  e.xercise  of  its  fran- 
chises, which  are  threatened  with  invasion  and 
destruction  under  an  unconstitutional  state  law  : 
and  as  the  state  itself  cannot  be  made  a  defen- 
dant, it  may  be  maintained  against  the  officers 
and  agents  of  the  state  who  are  appointed  to 
execute  such  laws.     Ibid. 

87.  The  act  to  incorporate  the  subscribers  to 
the  Bank  of  the  United  States,  of  April  10th, 
1816,  ch.  44,  gives  to  the  circuit  court  of  the 
United  States  jurisdiction  of  all  suits  brought  by 
or  against  the  bank.  Osboni  et  al.  v.  Bank  of  the 
United  States,  9  Wheat.  738;  5  Cond.  Rep.  747. 

88.  A  corporation  aggregate,  composed  of  citi- 
zens of  one  state,  may  sue  a  citizen  of  another 
state  in  the  circuit  court  of  the  United  States. 
Bunk  of  the  United  States  v.  Devcaux  ct  al.,  5 
Cranch,  61 ;  2  Cond.  Rep.  189. 

89.  A,  a  citizen  of  New  Hampshire,  .sued  a 
corporation,  established  by  a  statute  in  Connec- 
ticut, in  the  circuit  court  of  New  Hampshire ; 
the  corporation  having  entered  a  general  appear- 
ance, it  was  held,  that  the  objection  to  the  ser- 
vice, under  the  eleventh  section  of  the  judiciary 
act  of  1789,  ch.  20.  was  waived.  Flanders  v. 
jEtna  Ins.  Co.,  3  Mason's  C.  C.  R.  158. 

»  90.  A  bill  in  equity  was  filed  by  A,  a  citizen 
of  New  Jersey,  against  B,  and  the  Lehigh  Coal 
and  Navigation  Co.,  an  incorporated  body.  A 
plea  to  the  jurisdiction  slated,  '-that  four  of  the 
corporators,  naming  thi-m,  were  citizens  of  New 
Jerst^."  The  plea  was  sustained,"  the  corpo- 
rators being  the  real  defendants,  by  their  corpo- 
rate name,  and  represented  by  their  ofiicers. 
Kirkpatric/c  cl  al.  v.  White  el  al.,  4  Wash.  C.  C.  R. 
595. 

91.  The  fourth  section  of  the  act  of  limita- 
tions, of  Virginia,  limiting  the  right  of  action  in 
certain  cases,  to  five  years  after  the  taction  ac- 
crued, applies  as  well  to  corporations  as  to  inili- 
viduals.  That  section  lias  reference,  not  to  the 
character  of  the  plainlifT.  but  to  the  nature  of 
the  action.  Bank  of  the  United  States  v.  M  'Ken- 
zie,  2  Brockenb.  C.  C.  R.  39,3. 

92.  A  note  was  discouMled  at  the  Branch  Bank 


of  the  United  States,  at  Richmond,  and,  after  il 
arrived  at  maturity,  was  regularly  protested  for 
non-payment  ;  an  action  on  the  case  being 
brought  by  the  bank  against  the  endorser,  to 
recover  the  amount  of  the  note,  more  than  five 
years  from  the  date  of  the  protest,  the  defendant 
pleaded  the  act  of  limitations.  Held,  that  the 
right  of  action  is  barred  by  lapse  of  time,  the 
plaintiffs  not  being,  in  the  sense  of  the  saving 
act,  '-'beyond  the  seas  or  out  of  the  country." 
The  contract  having  been  made  at  Richmond, 
at  their  banking-house  there,  between  the  pre- 
sitlent  anil  directors  of  the  branch  bank  and  the 
defendant,  the  fact  of  there  being  an  office  of 
discount  and  deposite  of  the  Bank  of  the  United 
States  at  Richmoiul,  and  of  the  residence  of  the 
president  and  directors  of  the  branch  being  fixed 
there,  must  be  considered,  with  reference  to 
this  contract,  as  fixing  the  residence  of  the  cor- 
poration itself  in  Richmond,  and  not  in  Phila- 
delphia, so  far  as  the  saving  of  the  act  applies 
to  the  locality  of  the  plaintiff.     Ibid. 

93.  Where  a  corporation  is  sued  in  the  circuit 
court,  it  is  prima  facie  evidence  to  support  the 
averment  of  citizenship,  that  it  is  incorporated 
by  a  law  of  the  state  in  which  the  action  is 
brought,  and  transacts  its  business  within  it. 
Catlct  V.  The  Pacific  Ins.  Co.,  Paine's  C.  C.  R. 
594. 

94.  If  a  corporation  establislied  in  a  foreign 
country,  sue  in  the  courts  of  the  United  States, 
and  war  intervene,  pending  the  suit,  this  is  not 
sufficient  to  defeat  the  action,  unless  it  appear 
on  the  record  that  the  plaintifTs  are  not  within 
any  of  the  exceptions  which  enable  an  alien 
enemy  to  sue.  Society  for  the  Pro'pas;ation  of  the 
Gospel,  ^-c.  v.  Wheeler,  2  Gallis.  C.  C.  R.  105. 

95.  There  is  no  legal  difference  as  to  the  plea 
of  an  alien  enemy,  between  a  corporation  and 
an  individual.     Ibid. 

4.  Corporations  for  Charitable  and  Religious 
Uses. 

96.  A  corporation  for  religious  and  charitable 
purposes,  which  is  endowed  solely  by  private 
benefactions,  is  a  private  elemosynary  corpora- 
tion, although  it  is  created  by  a  charter  from  the 
government.  Society  v.  New  Haven,  8  Wheat. 
464;  5  Cond.  Rep.  489. 

97.  The  capacity  of  private  individuals  (Bri- 
tish subjects),  or  of  corporations,  created  by  the 
crown  for  religious  or  charitable  purposes,  in  the 
United  Stales,  or  in  Great  Britain,  to  hold  lands 
or  other  proj)erty  in  this  country,  was  not  affected 
by  the  revolution.     Ibid. 

98.  The  proper  courts  in  the  United  Slates 
will  interfere  to  prevent  an  abuse  of  the  trusts 
conferred  to  British  corporations  holding  lands 
here  to  charitable  uses,  and  will  aid  in  enforcing 
the  due  execution  of  the  trusts;  but  neither 
those  courts,  nor  ihe  local  legislature  where  the 
lands  lie,  can  adjuilge  a  forfeiture  of  the  fran- 
chises of  the  foreign  corporation,  or  of  its  pro- 
perly.    Ibid. 

99.  The  property  of  British  corporations  in  the 
United  Stales,  is  protected  by  the  sixin  article 
of  the  treaty  of  peace  of  1783,  in  the  .same  man- 
ner as  tho.se  of  natural  peusons;  and  their  title, 
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thus  protected,  is  confirmed  by  the  ninth  article 
of  the  treaty  with  England  of  1794,  so  that  it 
could  not  be  forfeited  by  any  intermediate  legis- 
lative act,  or  other  proceeding  for  the  defect'of 
alienage.     Ibid. 

100.  The  termination  of  a  treaty,  by  war,  does 
not  divest  rights  of  property  already  vested  un- 
der it.     Ibid. 

101.  Nor  do  treaties,  in  general,  become  ex- 
tinguished, ipso  facto,  by  war  between  the  two 
governments.  Those  stipulating  for  a  perma- 
nent arrangement  of  territorial,  and  other  national 
rights,  are,  at  most,  suspended  during  the  war, 
and  revive  at  the  peace,  unless  they  are  waived 
by  the  parties,  or  new  and  repugnant  stipula- 
tions are  made.     Ibid. 

102.  A  private  corporation  created  by  the 
legislature,  may  lose  its  franchises  by  a  misuser 
or  nonuser  of  them  ;  and  they  may  be  resumed 
by  the  government  under  a  judicial  judgment, 
upon  a  quo  warranto,  to  ascertain  and  enforce 
the  forfeiture.  This  is  the  common  law  of  the 
land  j  and  is  a  tacit  condition  annexed  to  the 
creation  of  every  such  corporation.  Tcrrct  et  al. 
V.  Taylor  et  al,  9  Cranch,  43  ;  3  Cond.  Rep.  254. 

103.  The  grant  of  a  corporation  creates  obli- 
gations binding  both  on  the  grantor  and  gran- 
tees. On  the  part  of  the  former,  it  amounts  to 
an-  extinguishment  of  the  right  to  bestow  the 
same  itlentical  franchise  on  another  corporate 
body,  or  to  impair  the  right  granted.  There  is 
also  an  implied  contract  that  the  founder  of  a 
private  charity  or  his  heirs,  or  persons  appointed 
by  him  for  that  purpose,  .shall  have  the  right  to 
visit  and  to  govern  the  corpoiation ;  and  in  case 
of  its  dissolution,  the  reversionary  right  of  the 
founder  to  the  property  with  which  he  had  en- 
dowed it,  should  be  preserved  inviolate.  Trus- 
tees of  Dartmouth  College  v.  Woodward,  4  Wheat 
518;  4  Cond.  Rep.  526. 

104.  The  rights  acquired  by  the  persons  thus 
incorporated,  are  those  of  having  perpetual  suc- 
cession, of  suing  and  being  sued,  of  purchasino- 
lands  for  the  benefit  of  themselves  and  their 
successors,  of  havinj;  a  common  seal,  and  of 
making  by-laws.     Ibid. 

105.  There  are  two  kinds  of  corporations  ag- 
gregate, such  as  are  for  public  government,  and 
such  as  are  for  private  charity.  Public  corpora- 
tions are  those  for  the  government  of  a  town, 
city,  or  the  like,  and  are  governed  by  the  law  of 
the  land ;  they  have  no  particular  founder,  and 
consequently  no  particular  visiter.  They  are 
founded  by  the  government  for  public  purposes, 
and  the  whole  interest  belongs  to  the  govern- 
ment. Private  and  particular  corporations  for 
chanty,  are  subject  to  the  private  government 
of  those  who  create  them,  and  are  to  be  visited 
by  them  or  their  heirs,  or  such  other  persons  as 
they  may  appoint.  The  only  rules  for  their  go- 
vernment are  the  laws  and  constitutions  assigned 
by  the  founder.     Ibid. 

106.  A  college,  as  well  as  an  hospital,  are 
both  private  and  eleemosynary  corporations. 
Ibid. 

107.  A  public  corporation  may  be  controlled, 
and  Its  constitution  altered  and  amended  by  the 
government,  in  such  manner  as  the  public  in- 


terest may  require.  A  private  corporation  is  the 
creature  of  private  benefaction,  for  a  charity  or 
private  purposes:  it  is  endowed  and  founded  by 
private  persons,  and  subject  to  their  control, 
law.s,  and  visitation.  With  such  a  corporation 
It  IS  not  competent  for  the  legislature  to  inter- 
fere.    Ibid. 

108.  Eleemosynary  corporations  are  such  as 
are  constituted  for  the  perpetual  distribution  of 
the  free  alms  and  bounty  of  the  founder,  in  such 
manner  as  he  has  directed  ;  and  in  this  class  are 
ranked  hospitals  and  colleges.  To  all  eleemo- 
synary coriwrations,  a  visitorial  power  attaches 
as  a  necessary  incident.  The  law  has  provided 
that  there  shall  somewhere  exist  a  power  to 
visit,  inquire  into,  and  correct  all  irregularities 
and  abuses  in  such  corporations;  and  to  compel 
the  original  purposes  of  the  charity  to  be  faith- 
fully fumiled.     Ibid. 

109.  Of  common  right,  by  the  gift,  the  founder 
and  his  heirs  are  the  legal  visiters,  unless  the 
founder  has  assigned  another  person  to  be  visiter : 
for  the  founder  may,  if  he  please,  at  the  time  of 
the  endowment,  part  with  his  visitorial  power; 
and  the  person  to  whom  it  is  assigned,  will,  in 
that  case,  possess  it  in  exclusion  of'the  founder's 
heirs.  This  visitorial  power  is,  therefore,  an 
hereditament,  founded  in  property,  and  valuable 
m  intendment  of  law;  and  stands  upon  the 
maxim,  that  he  who  gives  his  property,  has  a 
right  to  regulate  it  in  future.     Ibid. 

110.  It  includes  all  the  legal  right  of  patron- 
age, for  patronage  and  visitaUon  are  necessary 
consequents  upon  one  another.  No  technical 
terms  are  necessary  to  assign  or  vest  the  visi- 
torial power:  it  is  sufficient," if,  from  the  nature 
of  the  duties  to  be  performed  by  particular  per- 
sons under  the  charter,  it  can  be  inferred  that 
the  founder  meant  to  part  with  it  in  their  favour. 
He  may  divide  it  among  various  persons,  or  sub- 
ject it  to  any  modifications  or  control,  by  the 
fundamental  statutes  of  the  corporation.  But 
where  the  appointment  is  given  in  general  terms 
the  whole  power  vests  in  the  appointee.     Ibid. ' 

111.  In  the  construction  of  charters,  it  is  a 
general  rule,  that  if  the  objects  of  the  charity 
are  incorporated;  as  for  instance,  the  masters 
and  fellows  of  a  college,  or  the  master  and  poor 
of  an  hospital ;  the  visitorial  power,  in  the  absence 
of  any  special  appointment,  silently  vests'in  the 
founder  and  his  heirs.  But  where  trustees  or  go- 
vernors arp  incorporated  to  manage  the  charity, 
the  visitorial  power  is  deemed  to  belong  to  them 
in  their  corporate  character.     Ibid. 

112.  Where  a  private  eleemosynary  corpora- 
tion is  created  by  the  charter  of  the  crown,  it  is 
subject  to  no  other  control,  on  the  part  of  the 
crown,  than  what  is  expressly  or  impliedly  re- 
served by  the  charter.     Ibid. 

1 13.  Unless  a  power  be  reserved  for  this  pur- 
pose, the  crown  cannot,  in  virtue  of  its  preroga- 
tive, without  the  consent  of  the  corporation,  alter 
or  amend  the  charter,  or  divest  the  corporation 
of  any  of  its  franchises,  or  add  to  them,  or  add 
to  or  diminish  the  number  of  the  trustees,  or  re- 
move any  of  the  members,  or  control  the  ad- 
ministration of  the  charity,  or  compel  the  cor- 
poration to  receive  a  new. charter.     Ibid. 
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114.  Where  a  corporation  is  a  mere  trustee 
of  a  charity,  a  court  ot  equity  will  go  yet  farther ; 
and  though  it  cannot  appoint  or  remove  a  corpo- 
rator, it  will  yet,  in  a  case  of  gross  fraud  or  abuse 
of  trust,  take  away  the  trust  from  the  corpora- 
tion, and  vest  it  in  other  hands.     Ibid. 

115.  When  a  charter  is  granted  to  persons 
who  have  not  made  application  for  it,  until  their 
acceptance  thereof,  the  grant  is  yet  en  fieri. 
Upon  the  acceptance  there  is  an  implied  con- 
tract on  the  part  of  the  grantees,  in  consideration 
of  the  charter,  that  they  will  perform  the  duties 
and   exercise'  the   authorities  conferred   by  it. 

116.  Where  a  corporation  is  created  for  the 
purpose  of  distributing  m  perpetuity  the  charita- 
ble donations  of  private  benefactors,  and  by  the 

"terms  of  the  charter,  the  trustees  and  their  suc- 
cessors, in  a  corporate  capacity,  are  to  receive, 
hold,  and  exclusively  manage  all  the  funds  so 
contributed;  the  crown,  upon  the  face  of  the 
charter,  pledges  its  faith  that  the  donations  of 
private  benefactors  shall  be  perpetually  devoted 
to  their  original  purposes,  without  any  interfer- 
ence on  its  part;  and  shall  be  forever  adminis- 
tereti  by  the  trustees  of  the  corporation,  unless 
its  corporate  franchises  shall  be  taken  away  by 
due  process  of  law.     Jbicl. 

117.  This  constitutes  an  implied  contract  on 
the  part  of  the  crown  with  every  benefactor,  that 
if  he  will  give  his  money,  it  shall  be  deemed  a 
charity  protected  by  the  charter,  and  be  admin- 
istereil  by  the  corporation  according  to  the  ge- 
neral law  of  the  land ;  and  when  a  donation  is 
made,  an  implied  contract  springs  up,  founded 
ou  a  valuable  consideration,  that  the  crown  will 
not  revoke  or  alter  the  charter,  or  change  its  ad- 
ministration, without  the  consent  of  the  corpora- 
tion.    Ibid. 

118.  There  is  also  an  implied  contract  be- 
tween the  corporation  itself,  and  every  bene- 
factor, upon  a  like  consideration,  that  it  will  ad- 
minister his  bounty  according  to  the  terms,  and 
for  the  objects  stipulated  in  the  charier.     Ibid. 

119.  Tlie  testator  gave  all  the  rest  and  residue 
and  remainder  of  his  estate,  real  and  personal, 
compreh'-nding  a  large  real  estate  in  the  city  of 
New  York,  to  the  chancellor  of  the  state  of  New 
York,  and  recorder  of  the  city  of  New  York,  &c. 
(naming  several  other  jjersons  by  their  official 
description),  to  have  and  to  hold  the  same  unto 
them  and  their  respective  successors  in  office, 
to  the  uses  and  trust.-*,  subject  to  the  conditions 
and  appointments  declared  in  the  will;  which 
were,  out  of  the  rents,  is.sues  and  profits  thereof, 
to  ort'cf  and  build  upon  the  land  upon  which  ho 
resided,  which  wa.^  yivcn  by  the  will,  an  asy- 
lum, or  marine  iios|)ilal,  to  be  called  ''The 
Sailors'  Snugllarl.'our/'  for  the  purpo.se  of  mani- 
laining  and  supporting  aged,  decrepid  ami  worn- 
out  sailors,  &c.  And  alter  giving  directions  as 
to  the  man.igement  of  the  fund  by  his  trustees, 
and  declaring  tliat  the  institution  createii  by  his 
will  should  be  perpetual,  and  that  those  ollicers 
and  their  succe.s.sors  shouM  for  ever  continue 
the  governors  thereof,  &c.;  he  add?,  "it  is  my 
will  and  desire  that  if  it  cannot  legally  be  done 
According  to  my  above  intention,  by  them,  with- 


out an  act  of  the  legislature,  it  is  my  will  and 
desire  that  they  will  as  soon  as  possible  apply 
for  an  act  of  the  legislature  to  incorporate  them 
for  the  purpose  above  specified  ;  and  I  do  further 
declare  it  to  be  my  will  and  intention,  that  the 
said  rest,  residue,  &c.,  of  my  estate  should  be  at 
all  events  applied  for  the  use  and  purposes  above 
set  forth;  and  that  it  is  my  desire  all  courts  of 
law  and  equity  will  so  construe  this  my  said  last 
will  as  to  have  the  said  estate  appropriated  to 
the  above  uses ;  and  that  the  same  should  in  no 
case,  for  wa;nt  of  legal  form  or  otherwise,  be  so 
construed  as  that  my  relations,  or  any  other  per- 
sons, should  heir,  possess  or  enjoy  my  property, 
e.vcept  hi  the  manner  and  for  the  uses  herein 
above  specified."     Within  five  years  after  the 
death  of  the  testator,  the  legislature  of  the  state 
of  New  York,  on  the  application  of  the  trustees, 
also  named  as  executors  of  the  will,  passed  a 
law  constituting  the  persons  holding  the  offices 
designated  in  the  will,  and  their  successors,  a 
body  corporate,  by  the  name  of  "  The  Trustees 
of  the  Sailors'  Snug  Harbour,"  and  enabling  them 
to  execute  the  trusts  declared  in  the  will.     By 
the  supreme  court : — This  is  a  valid  devise  to 
tlivest  the  heir  of  his  legal  estate,  or  at  all  events 
to  alfect  the  lands  in  his  hands  with  the  trust 
declared  in  the  will.     If,  after  such  a  plain  and 
unequivocal  declaration  of  the  testator  with  re- 
spect to  the  disposition  of  his  property,  so  cau- 
tiously guarding  against  and  providing  for  every 
supposeil  diificulty  that  might  arise,  any  techni- 
cal objection   shall  now  be  interposed  to  defeat 
his  purpose,  it  will  form  an  exception  to  what  is 
so  universally  laid  down  in  all  the  books  as  a 
cardinal  rule  in  the  construction  of  wills,  that 
the  intention  of  the  testator  is  to  be  sought  after 
and  carried  into  effect.     If  this  intention  cainiot 
be  carrieil  into  effect  precisely  in  the  mode  at 
first  contemplated  by  him,  consistently  with  the 
rules  of  law,   he  has   provided  an  alternative, 
which,  with  the  aid  of  the  act  of  the  legislature, 
must   remove   every  ditliculty.      IngUs  v.  The 
Trustees  of  the  Sailors'  Snug  Harbour^  3  Peters, 
113. 


CORPORATION  OF  THE  CITY  OF  WASH- 
INGTON. 

1 .  The  plaintiff  was  the  owner  of  a  half  ticket 
in  "the  filth  class  of  the  National  Lottery,"  au- 
thorized by  the  charier  granted  by  congress  to 
the  city  of  Washington.  The  immber  of  the 
original  ticket  was  S.'iiM,  which  ilrew  a  prize  of 
twenty-live  thousand  dollars.  'I'he  whole  ticket 
was  in  the  hands  of  Gdlespie,  to  whom  all  the 
tickets  in  the  lottery  had  been  sold,  by  the  cor- 
])oralion  of  Washington  ;  and  his  agent  i.'.sued 
the  half  ticket,  which  was  signed  by  him  as  the 
agent  of  (Jillespie,  the  puichaser  of  all  the  tickets 
in  the  lottery.  After  the  thawing  of  tin;  prize, 
and  before  notice  of  the  interest  of  any  other 
person  in  the  ticket  No.  55iU,  Gii'iespie  returned 
the  original  ticket  to  the  managers,  or  commis- 
sioners of  tin;  lottery,  and  the  agents  of  the  cor- 
poration, and  received  back  from  the  corporation 
an  equivalent  to  the  value  of  the  prize  drawn  ty 
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it,  in  securities  deposited  by  him  with  the  cor- 
poration for  the  paynnent  of  the  prizes  in  the 
lottery.  Held,  that  the  corporation  of  Washing- 
ton were  not  liable  for  the  payment  of  half  of  the 
prize  drawn  by  ticket  No.  5591,  to  the  owner  of 
the  half  ticket.  Slianklarid  v.  The  Corporation 
of  ]Vashington,  5  Peters,  390. 

2.  The  purchaser  of  tickets  in  a  lottery,  au- 
thorized by  an  act  of  congress,  has  a  right  to  sell 
any  portion  of  such  ticket,  less  than  the  whole. 
The  party  to  whom  the  sale  has  been  made 
would  thus  become  the  joint  owner  of  the  ticket 
thus  divided,  but  not  a  joint  owner  by  virtue  of 
a  contract  with  the  corporation  of  Washington, 
but  with  the  purchaser  in  his  own  right,  and  on 
his  own  account.  The  corporation  promise  to 
pay  the  whole  prize  to  the  possessor  of  the  whole 
ticket,  but  there  is  no  promise  on  the  face  of  the 
whole  ticket  that  the  corporation  will  pay  any 
portion  of  a  prize  to  any  subholder  of  a  share: 
and  it  is  not  in^the  power  of  a  party,  merely  by 
his  own  acts,  to  split  up  a  contract  into  frag- 
ments, and  to  make  the  promissor  liable  to  every 
holder  of  a  fragment  for  a  share.     Ibid. 

3.  Where,  by  the  charter  granted  by  congress 
to  the  city  of  Washington,  the  corporation  was 
empowered  "to  authorize  the  drawing  of  lotte- 
ries," for  effecting  certain  improvements  in  the 
city,  and  upon  certain  terms  and  conditions: 
Held,  that  the  corporation  was  liable  to  the  holder 
of  a  ticket  in  such  a  lottery  for  a  prize  drawn 
against  its  number,  although  the  managers  ap- 
pointed by  the  corporation  to  superintend  such 
lottery,  were  empowered  to  sell,  and  had  sold, 
the  entire  lottery  to  a  lottery  dealer  for  a  gross 
sum,  who  was,  by  his  agreement  with  them,  to 
execute  the  details  of  the  scheme  as  to  the  sale 
of  the  tickets,  the  drawings,  and  the  payment 
of  the  prizes.  Clark  v.  The  Corporation  of 
Washington,  12  Wheat.  40;  6  Cond.  Rep.  425. 

4.  It  seems  that  the  power  granted  in  the 
charter  "to  authorize  the  drawing  of  lotteries," 
cannot  be  exercised  so  as  to  discharge  the  cor- 
poration from  its  liability,  either  by  granting  the 
lottery,  or  selling  the  privilege  to  others,  or  in 
any  other  manner;  but  the  lotteries  to  be  author- 
ized by  the  corporation  must  be  drawn  under  its 
superintendence,  for  its  own  account,  and  on  its 
own  responsibility.     Ibid. 


CORPORATION  OF  ALEXANDRIA. 

1.  The  plaintiff  placed  goods  in  the  hands  of 
an  auctioneer  in  the  city  of  Alexandria,  who  sold 
the  same,  and  became  insolvent,  having  neglect- 
ed to  pay  over  the  proceeds  of  the  sales  to  the 
plaintiff.  The  auctioneer  was  licensed  by  the 
corporation  of  Alexandria;  and  the  corporation 
had  omitted  to  take  from  him  a  bond  with  surety 
for  the  faithful  performance  of  his  duties  as  auc- 
tioneer. This  suit  was  instituted  to  recover  from 
the  corporation  of  Alexandria  the  amount  of  the 
sales  of  the  plaintiff's  goods,  lost  by  the  insolv- 
ency of  the  auctioneer,  on  an  alleged  liability, 
m  consequence  of  the  corporation  having  omitted 


to  take  a  bond  from  the  auctioneer.  By  the  su- 
preme court :  The  power  to  license  auctioneers, 
and  to  take  bonds  for  their  good  behaviour,  not 
being  one  of  the  incidents  to  a  corporation,  must 
be  conferred  by  an  act  of  the  legislature;  and  in 
executing  it,  the  corporate  body  must  conform  to 
the  act.  The  legislature  of  Virginia  conferred 
this  power  on  the  mayor,  aldermen  and  com- 
monalty of  the  several  corporate  towns  within 
that  commonwealth,  of  which  Ale.xandria  was 
then  one  ;  "  provided  that  no  such  license  should 
be  granted  until  the  person  or  persons  requesting 
the  same  should  enter  into  bond,  with  one  or 
more  sufficient  sureties,  payable  to  the  mayor, 
aldermen  and  commonalty  of  such  corporation." 
This  was  a  limitation  of  the  power.  Foicle  v. 
The  Common  Council  of  Alexandria,  3  Peters,- 
407. 

2.  Though  the  corporate  name  of  Alexandria 
was  "  the  mayor  and  commonalty,"  it  is  not 
doubted  that  a  bond  taken  in  pursuance  of  the 
act  would  have  been  valid.     Ibid. 

3.  The  act  of  congress  of  1804.  "an  act  to 
amend  the  charter  of  Ale.xandria."  does  not 
transfer  generally,  to  the  common  council,  the 
powers  of  the  mayor  and  commonalty  :  but  the 
powers  given  to  them  are  specially  enumerated. 
There  is  no  enumeration  of  the  power  to  grant 
licenses  to  auctioneers.  The  act  amending  the 
charter,  changed  the  corporate  body  so  entirely 
as  to  require  a  new  provision  to  enable  it  to  exe- 
cute the  powers  conferred  by  the  law  of  Virginia. 
Au  enabling  clause,  empowering  the  common 
council  to  act  in  the  particular  case,  or  some  ge- 
neral clause  which  might  embrace  the  particular 
case,  is  necessary  under  the  new  organization 
of  the  corporate  body.     Ibid.  408. 

4.  The  common  council  granted  a  license  to 
carry  on  the  trade  of  an  auctioneer,  which  the 
law  did  not  empower  that  body  to  grant.  Is  the 
town  responsible  for  losses  sustained  bv  indivi- 
duals from  the  fraudulent  conduct  of  the  auc- 
tioneer'? He  is  not  the  officer  or  agent  of  the 
corporation  ;  but  is  understood  to  act  for  himself 
as  entirely  as  a  tavern-keeper,  or  any  other  per- 
son who  may  carry  on  any  business  under  a 
license  from  a  corporate  body.    'Ibid.  409, 


COSTS. 


1.  The  cost  of  printing  a  statement  of  the  case 
for  the  supreme  court,  was  refused  to  be  allowed 
as  part  of  the  plaintift's  costs.  Jennings  ct  ah, 
Plaintiffs  in  Error,  v.  The  Brig  Perseverance,  3 
Dall.  336;   1  Cond.  Rep.  154. 

2.  On  a  writ  of  error  to  the  high  court  of  ap- 
peals of  Maryland,  the  judgment  of  that  court 
was  reversed,  and  the  judgment  of  the  general 
court  of  Maryland  was  affirmed.  The  mandate 
of  the  supreme  court  was  directed  to  the  general 
court,  and  the  costs  of  the  supreme  court  and  of 
the  courts  of  Maryland  were  allowed  to  the 
plaintiff  in  error.  Clarke,  Plaintiff  in  Error,  v. 
Harwood,  3  Dall.  342;   1  Cond.  Rep.  157. 

3.  Costs  are  not  to  be  awarded  against  the 
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failed  States.     The  Umtcd  States  v.  Hooe  et  al, 

3  Cranch.  75;   1  Cond.  Rep.  458. 

4.  A  judgment  for  costs,  generally,  includes 
a!l  the  costs  belonging  to  the  suit,  whether  prior 
0!  subsequent  to  the  rendition  of  the  judgynent. 
If  new  costs  accrue,  the  judgment  opens  to  re- 
ceive them.  Peyton  v.  Brooke,  3  Cranch,  92:  1 
Cond.  Rep.  464. 

5.  Costs  were  allowed  upon  the  dismission  of 
a  writ  of  error  for  want  of  jurisdiction  ;  the  ori- 
ginal defendant  being  also  defendant  in  error. 
Winchester  v.  Jackson  et  ah,  3  Cranch,  514;  1 
Cond.  Rep.  612. 

6.  Where  there  appeared  some  ground  for  the 
prosecution,  costs  were  refused.  The  United 
States  V.  La  Vengeance,  3  Dall.  297 ;  1  Cond.  Rep. 
132. 

7.  Where  a  writ  of  error  is  dismissed  in  the 
supreme  court  for  want  of  jurisdiction,  costs  are 
not  allowed.     Inglee  v.Coolidge,  2  Wheat.  363; 

4  Cond.  Rep.  155. 

8.  Each  party  is  liable  to  the  clerk  of  the  su- 
preme court  for  the  fees  due  to  him  from  each 
party  respectively.  Caldwell  v.  Jackson,!  Cranch, 
276;  2  Cond.  Rep.  490. 

9.  A  copy  of  the  record  is  not  a  part  of  the 
ta.xable  costs  of  suit,  to  be  recovered  by  one 
party  against  the  other;  but  the  party  who  re- 
quests the  copy,  must  pay  the  clerk  for  it. 
Ibid. 

10.  It  is  undoubtedly  a  general  rule,  that  no 
court,  can  give  a  direct  judgment  against  the 
United  States  for  costs,  in  a  suit  to  which  they 
are  a  party,  either  on  behalf  of  any  suitor,  or  any 
officer  of  the  government.  But  it  by  no  means 
follows,  from  this,  that  they  are  not  liable  for 
their  own  costs.  No  direct  suit  can  be  main- 
tained against  the  United  States.  But  when  an 
action  is  brought  by  the  United  States,  to  recover 
money  in  the  hands  of  a  party  who  has  a  legal 
claim  against  them  for  costs,  it  would  be  a  very 
rigid  principle  to  deny  to  him  the  right  of  set- 
ting up  such  claim  in  a  court  of  justice,  and  turn 
him  round  to  an  application  to  congress.  If  the 
right  of  the  party  is  fixeil  by  the  existing  law, 
there  can  be  no  neces.sity  for  an  application  to 
congress,  except  for  the  purpose  of  remedy. 
And  no  such  necessity  can  exist,  when  this  right 
can  properly  be  set  up  by  way  of  defence  to  a 
suit  bv  the  United  States.  U.  S.  v.  Ringgold  et 
al.'S  Peters,  150. 

11.  The  United  States  do  not  ])ay  costs  in  any 
case.  The  U.  S.  v.  Barker,  2  Wheat.  395;  4 
Cond.  181. 

12.  No  judgment  or  decree  can  bo  rendered 
directly  <igainsl  the  United  Stales  for  costs  and 
expenses.  The  Antelope,  12  Wheat.  546;  6 
Cond.  R«'p.  629. 

14.  The  fees  and  compensation  to  the  mar- 
shal, where  the  government  is  a  j)arly  to  the 
suit,  and  his  fees  or  compen.«alion  art;  charge- 
able to  the  United  States,  are  to  be  naiil  out  of 
the  treasury,  uj)on  a  certificate  of  llie  amount, 
to  be  made  by  the  court,  or  one  of  tlie  judges. 
Ibid. 

15.  In  cases  of  reversal,  costs  do  not  go  of 
course;  but  in  cases  of  aflirmance  they  do. 
When  a  judgment  is  reversed  for  want  of  juris- 


diction, it  must  be  without  costs.     Montalct  v. 
JSlurray.  4  Cranch,  46;  2  Cond.  Rep.  19. 

16.  The  court  below,  upon  a  mandamus,  on 
reversal  of  its  judgment,  may  award  execution 
for  the  costs  of  ihe  appellant  in  that  court.  Rid- 
dle et  al.  v.  Mandeville  et  al.,  6  Cranch,  86;  2 
Cond.  Rep.  307. 

17.  Where  the  court  ordered  the  costs  to  be 
paid  of  a  former  ejectment  brought  by  the  plain- 
tiffs in  the  names  of  other  persons,  but  for  their 
use,  before  the  plaintiff  could  prosecute  a  second 
suit  in  his  own  name  for  the  same  land ;  this 
was  not  a  judicial  decision  that  the  right  of  the 
plaintiffs  in  the  first  suit  was  the  same  with  that 
of  the  plaintiffs  in  the  second  suit.  It  was  per- 
fectly consistent  with  the  justice  of  the  case, 
that  when  the  plaintiffs  sued  the  same  defendant 
in  their  own  name  for  the  same  land,  that  they 
should  reimburse  him  for  the  past  costs  to  which 
they  had  subjected  him,  before  they  should  be 
permitted  to  proceed  further.  Rujes  of  this  kind 
are  granted  by  the  court  to  meet  the  justice  and 
exigencies  of  cases  as  they  occur;  not  depending 
solely  on  the  interest  which  those  who  are  sub- 
jected to  such  rules  may  have  in  the  subject- 
matter  of  suits  which  they  bring  and  prosecute 
in  the  names  of  others:  but  on  a  variety  of  cir- 
cumstances, which,  in  the  exercise  of  a  sound 
discretion,  may  furnish  a  proper  ground  for  their 
interference.  Henderson  and  Wife  v.  Griffin,  5 
Peters,  151. 

18.  Where  several. claims  had  been  filed  by 
the  district  attorney,  and,  before  any  further 
proceedings  in  the  cause,  congress  remitted  the 
forfeiture,  on  the  payment  of  duties,  costs,  and 
charges:  Held,  that  the  district  attorney  of  Mas- 
sachusetts was  entitled  to  seventeen  dollars  on 
each  claim.  The  Frances,  1  Gallis.  C.  C.  R. 
453. 

19.  In  taxing  the  costs  in  prize  causes,  where 
there  are  several  claims,  some  of  which  are  dis- 
posed of  by  a  final  decree  of  condemnation, 
while  others  are  suspended  by  appeal,  the  prac- 
tice is  to  tax  the  costs  and  expenses  which  have 
accrued,  specially,  upon  each  claim  so  disposed 
of,  as  a  separate  charge  againgt  the  same,  and  to 
add  thereto  an  average  proportion  of  the  general 
costs  and  expenses  which  have  accrued  in  refer- 
ence to  all  the  claims  in  the  cause.  The  Hiram 
and  the  Hero,  2  Gallis.  C.  C.  R.  60. 

20.  In  prize  causes,  the  allowance  or  denial 
of  costs  rests  in  the  discretion  of  the  court;  and 
where  the  capture,  though  matie  in  good  faith, 
is  in  law  adjudged  tortious,  the  claimant  is  enti- 
tled bv  the  general  practice  of  the  court  to  such 
costs  as  have  necessarily  arisen  in  the  prosecu- 
tion of  his  claim,  unless  he  has  been  guilty  of 
such  misconduct  as  amounts  to  a  forfeiture  of 
such  costs.     The  Ulpiano,  1  Mason,  91. 

21.  When  a  cause  is  removed  from  a  stale 
court  to  the  circuit  court,  under  the  act  of  con- 
gress, the  plaintiff  is  entithni  to  recover  his  costs, 
although  he  obtains  a  verdict  for  less  than  five 
hundred  dollars.     Kllis  v.Jarvis,  3  Mason,  457. 

22.  If  a  witness,  recognised  for  the  defendant, 
is  marked  on  the  indictment,  and  sent  to  the 
crand  jury  by  the  district  attorney,  the  United 
Slates,  on  the  actpiittal  of  the  prisoner,  must  pay 
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the  witness  his  costs.     United  States  v.  Coulter, 
C.  C.  U.  S.  of  Pennsylvania,  April,  1803. 

23.  It  is  within  the  discretion  of  the  court  to 
permit  the  defendant  to  file  a  new  plea;  but 
where  the  efTect  of  it  would  be  to  put  the  plain- 
tiff out  of  court,  and  the  cause  was  instituted  in 
consequence  of  the  act  of  the  defendant  himself, 
and  had  been  long  at  issue  before  the  application 
was  made,  the  court  would  not  permit  it  to  be 
done,  unless  the  defendant  woifid  pay  not  only 
the  costs  incurred  since  the  filing  of  his  first 
plea,  but  the  whole  costs  of  the  action.  Anony- 
mous, 2  Wash.  C.  C.  R.  270. 

24.  Where  the  plaintiff  prevails  in  the  action, 
the  court  will  not,  in  the  exercise  of  their  discre- 
tion, tax  the  costs  against  him,  where  he  might 
naturally  and  fairly  suppose  he  was  entitled  to 
recover  more  than  five  hundred  dollars.  Cottle 
V.  Payne,  3  Day,  289. 

25.  Costs  and  expenses  are  not  matters  posi- 
tively limited  by  law,  but  are  allowed  in  the 
exercise  of  a  sound  discretion  of  the  court ;  and 
no  appeal  lies  from  a  mere  decree  respecting 
costs  and  expenses.  Canter  v.  The  American 
ctiul  Ocean  Insurance  Company,  3  Peters,  319. 

26.  In  Virginia,  if  the  first  ca.  sa.  be  returned 
non  est,  the  second  may  include  the  costs  of  is- 
suing both.  Peyton  v.  Brooke,  3  Cranch,  92;  1 
Cond.  Rep.  464. 

27.  Costs  will  be  allowed  on  the  dismission  of 
a  writ  of  error  for  want  of  jurisdiction,  if  the  ori- 
ginal defendant  be  defendant  in  error.  Winches- 
ter V.  Jackson  et  al.,  3  Cranch,  515 ;  1  Cond.  Rep. 
612. 

28.  A  party  who  obtains  a  continuance  of  a 
cause,  must  pay  the  costs  of  the  term.  Lessee 
of  Patton  V.  Blacku-cU,  2  Overt.  Rep.  114. 

29.  The  supreme  court  has  no  jurisdiction  in 
a  case  in  which  the  judges  of  the  circuit  court 
have  divided  in  opinion,  upon  a  motion  for  a  rule 
to  show  cause  why  the  taxation  of  the  costs  of 
the  marshal  on  an  execution  should  not  be  re- 
versed. Bank  of  the  United  Slates  v.  Green  and 
others,  6  Peters,  26. 

30.  The  transcript  of  the  record  had  been 
lodged  by  the  plaintiffs  in  error  with  the  clerk 
of  the  court  on  the  24th  of  October,  1835;  who 
refused  to  file  it  or  docket  the  cause,  until  ihe 
plaintiffs  had  given  the  fee  bond,  in  pursuance 
of  the  thirty-seventh  rule  of  the  court.  The 
counsel  for  the  plaintiffs  in  error  moved  to  have 
the  transcript  filed  and  docketed,  alleging  they 
had  done  all  the  law  required  to  be  done  in  order 
to  bring  the  case  before  the  supreme  court.  On 
the  part  of  the  defendant  in  error,  his  counsel 
filed  and  read  in  open  court  certified  copies  of 
the  writ  of  error,  citation,  and  appeal  bond,  and 
of  the  judgment  of  the  circuit  court ;  and  having 
stated  that  the  plaintiffs  in  error  had  failed  to 
have  the  case  docketed  according  to  the  thirtieth 
rule  of  the  court,  they  moved  to  have  the  case 
docketed  and  dismissed.  The  court  overruled 
the  motion  to  docket  and  dismiss  the  cause,  and 
also  the  motion  to  have  the  transcript  filed,  and 
the  cause  docketed  without  the  fee  bond  being 
first  given.  These  motions  were  overruled  on 
the  18th  of  January,  1836,  and  the  court  allowed 
the  plaintiffs  in  error  until  the  1st  day  of  March 


following  to  give  to  the  clerk  the  fee  bond :  on 
the  failure  so  to  give  the  same,  the  writ  of  error 
to  be  dismissed.  Owings  v.  Tiernan,  10  Peters, 
447. 

31.  If  the  court  had  jurisdiction  of  the  cause 
when  the  action  was  commenced,  the  repeal  of 
the  law  which  gave  the  jurisdiction  will  not  take 
away  the  plaintiff's  right  to  costs.  Walker  v. 
Smith,  1  Wash.  C.  C.  R.  202. 

32.  Where  three  members  of  the  bar  enter 
their  appearance  for  the  defendant,  to  suits  in- 
stituted against  him,  and  are  all  equally  called 
upon,  and  act  as  the  attorneys  of  the  defendant, 
no  warrant  of  attorney  having  been  given  by  the 
defendant  to  either,  the  attorneys'  fee  in  the  bill 
of  costs  is  to  be  equally  divided  among  all  who 
have  acted  in  the  case,  and  who  have  appeared 
to  the  suits.  Hurst  v.  Durnell,  1  Wash.  C.  C.  R. 
438. 

33.  Query,  If,  in  an  action  for  the  violation  of  a 
patent,  the  plaintiff  recover  five  hundred  dollars 
damages,  or  the  damages  when  trebled  amount 
to  that  sum,  the  plaintiff  is  at  all  entitled  to  costs. 
Kneass  v.  The  Schuylkill  Bank,  4  Wash.  C.  C.  R. 
106. 

34.  The  common  law  gave  costs  in  no  case: 
and  the  statute  of  Gloucester  gave  them  only 
where  damages  were  recoverable  at  common 
law.     Ibid. 

35.  If  the  defendant  do  not  demand  security 
for  costs  within  a  reasonable  time,  it  shall  not 
be  a  ground  for  a  continuance,  that  such  security 
has  not  been  given  when  the  cause  is  called  for 
trial.    Hawkins  v.  Wiltbank,  4  Wash.  C.  C.  R.  285. 

36.  The  clerk  of  the  circuit  court  for  the  dis- 
trict of  Pennsylvania,  cannot  charge  in  the  bill 
of  costs  any  compensation  for  the  travel  and  at- 
tendance of  the  successful  party,  none  such 
being  allowed  in  the  supreme  court  of  the  slate. 
But  he  ought  to  tax  one  dollar  and  twenty-five 
cents  a  day  for  the  attendance  of  each  witness, 
and  five  cents  a  mile  for  their  travelling  to  and 
from  the  court.  Sebring's  Lessee  v.  Ward,  4 
Wash.  C.  C.  R.  546. 

37.  Costs  are  imposed  on  a  party  asking  for  an 
amendment  of  the  pleadings.  But  in  a  case 
where,  from  the  irregularity  of  the  practice  in 
the  courts  of  Pennsylvania,  the  error  requiring 
amendment  arose,  costs  were  not  allowed.  Les- 
see ofLaning  v.  Dolph,  4  Wash.  C.  C.  R.-630. 

38.  The  plaintiff  having  recovered  at  law,  the 
court  directed  the  costs  of  the  bill  of  discovery, 
by  which  the  plaintiffs  at  law  were  prevented 
recovering,  should  be  paid  by  the  defendants  in 
the  bill,  they  being  plaintiffs  at  law.  Lessee  of 
Bowne  v.  Brown  et  al,  2  W'ash.  C.  C.  R.  271. 

39.  The  clerk  of  the  court  is  a  competent 
judge  of  the  amount  of  costs  which  can  be  re- 
covered in  an  action ;  and  money  paid  to  him,  is 
in  the  safe  keeping  of  the  court,  and  subject  to 
its  disposal.  Wtllings  et  al.  v.  Conscqua,  1  Peters' 
C.  C.  R.  301. 

40.  In  a  case  of  tort,  several  costs  of  travel, 
attendance,  and  attorney's  fees,  will  be  allowed 
to  the  several  defendants,  whether  the  pleadings 
are  joint  or  several.  Crosby  v.  Folgcr,  1  Sum- 
ner's Rep.  514.  ,1, 

41.  In  case  of  a  claim  on  proceeds  m  the  cus- 
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tody  of  the  court,  where  other  parties  are  en- 
titled, no  costs  can  be  allowed  beyond  those  for 
which  there  is  a  specific  lien,  and  the  actual 
charges  of  court.  No  attorney's  fees  can  be  al- 
lowed,    llie  Jerusalem^  2  Gallis.  345. 

42.  Query,  If  a  consul,  who  sues  for  a  penalty 
in  his  own  name  and  person,  but  for  the  benefit 
of  the  United  States,  is  liable  for  costs'?  Levy 
V.  Burley,  2  Sumner's  C.  C.  R.  355. 

43.  After  notice  of  trial,  the  defendant  cannot 
move  to  put  off  the  trial,  until  the  costs  of  a 
former  ejectment  be  paid,  without  notice  that 
such  a  motion  would  be  made;  nor  can  it  pre- 
vad  under  any  circumstances,  if  the  cost  be  de- 
manded on  an  ejectment  which  had  been  de- 
cided in  the  state  court.  Den  v.  Bacon  ^  Sharp, 
4  Wash.  C.  C.  R.  578. 

44.  In  an  action  for  the  violation  of  a  patent- 
right,  the  plaintifl'  having  recovered  a  verdict 
for  three  cents  damages,  is  not  entitled  to  full 
costs  under  the  twentieth  section  of  the  judiciary 
act  of  September  24th,  1789.  ch.  20.  Kneas  v. 
The  Schuylkill  Bank,  4  Wash'.  C.  C.  R.  100. 

45.  Where  the  plaintiff,  being  a  non-resident, 
has  filed  security  for  costs,  conditioned  to  pay 
them,  "if  the  plaintiff  does  not  prosecute  his 
suit  to  effect,  and  does  not  pay  the  costs  of  the 
suit,"  in  case  the  plaintiff  succeeds,  the  sure- 
ties are  exonerated  from  the  payment  of  any 
costs;  but  the  plaintiff  is  responsible  to  the  offi- 
cers of  the  court  for  his  own  costs,  and  the  court 
will  enforce  the  payment  of  them  by  attachment. 
Lessee  of  Bowne  v.  Arbuncle,  1  Peter's  C.  C.  R. 
234. 

46.  The  rule  as  to  costs  has  been  established 
by  the  forty-seventh  rule  of  this  court,  8  Peters' 
Reports.  In  all  cases  of  reversal  of  any  judg- 
ment or  decree  in  the  supreme  court,  e.vcept 
where  the  reversal  shall  be  for  want  of  jurisdic- 
tion, costs  shall  be  allowed  for  the  plaintiffs  in 
error  or  appellants,  as  the  case  may  be,  unless 
otherwise  ordered  by  the  court.  Bradstreet  v. 
Potter,  16  Peters,  317. 

47.  Costs  in  the  admiralty  are  in  the  sound 
discretion  of  the  court,  and  no  appellate  court 
should  ordinarily  interfere  with  that  discretion, 
unless  under  peculiar  circumstances.  The  United 
States  v.  Brig  Malck  Adhel,  2  Howard,  237. 

48.  Where  a  survey  was  ordered  by  the  court, 
it  was  held,  that  the  e.\penses  thereof,  were 
bflrne  equally  by  both  parties,  since  it  was  for 
their  mutual  benelit.  Whipple  v.  Cumberland 
Cotton  Co.,  3  Story's  C.  C.  R.  84. 

49.  It  is  the  common  practice  not  to  allow 
ccsts  to  the  prevailing  parly,  where  the  district 
judge  tJiiffers  from  the  circuit  judge.  Veazie  v. 
Williams,  3  Story's  C.  C.  R.  612. 

Supreme  Court,  January  Term,   1838. 

Rule  of  Court  No.  44. 

In  all  cases,  where  any  suit  shall  be  dismissed 
in  the  supreme  court,  except  where  the  dismissal 
shall  be  for  want  of  jurisdiction,  costs  shall  be 
allowed  for  the  defendant  in  error,  or  appellee, 
as  the  case  may  be,  unless  otherwise  agreed  by 
the  parties. 


In  all  cases  of  affirmances  of  any  judgment 
or  decree  in  the  supreme  court,  costs  shall  be 
allowed  to  the  defendant  in  error,  or  appellee,  as 
the  case  may  be,  unless  otherwise  ordered  by 
the  court. 

In  all  cases  of  reversals  of  any  judgment  oi 
decree  in  the  supreme  court,  except  where  the 
reversal  shall  be  for  want  of  jurisdiction,  costs 
shall  be  allowed  in  the  supreme  court  for  the 
plaintiff  in  error,  or  appellant,  as  the  case  may 
be,  unless  otherwise  ordered  by  the  court. 

Neither  of  the  foregoing  rules  shall  apply  to 
cases  where  the  United  Slates  are  a  party  ;  but 
in  such  cases  no  costs  shall  be  allowed  in  the 
supreme  court  for  or  against  the  United  Stales. 

When  costs  are  allowed  in  the  supreme  court, 
it  shall  be  the  duty  of  the  clerk  to  insert  the 
amount  thereof  in  the  body  of  the  mandate,  or 
other  proper  process,  sent  to  the  court  below\ 
and  anne.x  to  the  same  the  bill  of  items  taxed  in 
detail. 
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1.  General  Principles. 

1.  The  distribution  of  the  appropriate  exercise 
of  the  judicial  power  must  be  made  by  laws 
passed  by  congress,  and  cannot  be  assumed  by 
any  other  department;  else,  that  power  being 
concurrent  in  the  legislative  and  judicial  depart- 
ments, a  conflict  between  them  would  be  pro- 
bable, if  not  unavoidable,  under  a  constitution 
of  government  which  made  it  the  duty  of  the 
judicial  power  to  decide  all  cases  in  law  or  equity 
arising  under  it,  or  laws  passed,  and  treaties 
made,  by  its  authority.  2'he  State  of  Rhode 
Island  v.  The  State  of  Massachusetts,  12  Peters, 
300. 

2.  In  the  case  of  Grayson  v.  The  State  of  Vir- 
ginia, a  bill  in  equity  was  filed  against  the  state, 
and  a  subpcona  was  issued,  which  was  returned, 
served.  On  a  motion  for  a  distringas,  to  compel 
the  state  to  enter  an  appearance,  the  court  said  : 
We  collect  a  general  rule  for  the  government  of 
the  proceedings  of  the  court,  which  proscribes 
an  adoption  of  that  practice  which  is  founded  on 
the  custom  and  usage  of  courts  of  admiralty  and 
equity,  constituted  on  similar  principles  ;  but  the 
courts  are  authorized  to  make;  such  deviations 
as  are  necessary  to  ailapt  the  process  ami  rules 
of  the  court  to  the  peculiar  circumstances  of  the 
countrj',  subject  to  the  control  of  the  legislature. 
Grayson  v.  The  State  of  Virginia,  3  Dall.  320  ;  1 
Cond.  Rep.  141. 

3.  In  this  case  the  court  made  an  order,  that 
where  process,  at  common  law  or  in  equity, 
shall  issue  against  a  state,  the  same  shall  be 
served  on  the  governor  or  chief  executive  ma- 
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gistrate,  and  the  attorney-general  of  the  state. 
Ibid. 

4.  It  is,  in  general,  true,  that  the  province  of 
an  appellate  court  is  only  to  inquire  whether  a 
judgment,  when  rendered,  was  erroneous  or  not ; 
but  if,  subsequent  to  the  judgment,  and  before 
the  decision  of  the  appellate  court,  a  law  inter- 
venes, and  positively  changes  the  rule  which 
governed  in  the  first  decision  of  the  case,  the 
law  must  be  obeyed :  and  if  it  be  necessary  to 
set  aside  a  judgment,  rightful  when  rendered, 
but  which  cannot  be  affirmed  without  violating 
the  law,  the  judgment  must  be  set  aside  by  the 
appellate  court.  2"he  Peggy,  1  Cranch,  108;  1 
Coud.  Rep.  256. 

5.  Congress  cannot  vest  any  portion  of  the  ju- 
dicial power  of  the  United  States,  except  in 
courts  ordained  and  established  by  itself.  Mar- 
tin v.  Hunters  Lessee,  1  Wheat.  304:  3  Cond. 
Rep.  578. 

6.  Appellate  courts  in  admiralty  cases,  hav- 
ing the  whole  circumstances  before  them,  may 
render  such  decree  as  the  inferior  tribunal  should 
have  done.  Penhallow  v.  Doane,  3  Dall.  54;  1 
Cond.  Rep.  21. 

7.  Under  the  constitution  and  laws  of  the 
United  Slates,  certain  implied  powers  must  ne- 
cessarily result  to  courts  from  the  nature  of  their 
institution.  To  fine  for  contempt,  impri.son  for 
contumacy,  enforce  the  obedience  of  order,  &c., 
are  powers  which  cannot  be  dispensed  with  in  a 
court,  because  they  are  necessary  to  all  others; 
and  so  far  the  courts  of  the  United  States  pos- 
sess powers,  not  immediately  derived  from  the 
judiciary  acts.  The  United  States  v.  Goodivin,  7 
Cranch,  108;  2  Cond.  Rep.  434. 

8.  A  decree  of  a  competent  court  of  the  high- 
est jurisdiction,  is  final  and  conclusive.  Pen- 
hallow  V.  Doane's  Admhs,  3  Dall.  54;  1  Cond. 
Rep.  21. 

9.  No  foreign  government  can  establish  a 
court  of  judicalure  within  the  jurisdiction  of  the 
United  States,  unless  authorized  by  a  treaty. 
Glass  V.  The  Betsey,  3  Dall.  6;   1  Cond.  Rep.  10. 

10.  The  trial  of  prizes  taken  on  the  high  seas, 
without  the  limits  and  jurisdiction  of  the  United 
States,  a  neutral  nation,  and  carried  within  the 
limits  of  the  belligerent,  by  vessels  of  war  be- 
longing to  such  belligerent,  and  acting  under  the 
same,  and  of  all  questions  incidental  thereto, 
belong  to  the  tribunals  of  such  belligerent,  and 
to  no  other  tribunal  whatsoever.  United  States 
V.Peters,  3  Dall.  129;   1  Cond.  Rep.  60. 

11.  An  officer  of  such  belligerent  vessel  of 
war  cannot  be  arrested  or  tried  in  the  neutral 
nation,  at  the  suit  or  instance  of  individuals,  for 
any  capture  made  on  the  high  seas,  and  carried 
for  adjudication  into  a  belligerent  port.     Ibid. 

12.  Although  the  claims  of  a  state  may  be 
ultimately  affected  by  the  decision  of  a  cause, 
yet,  if  the  state  be  not  necessarily  a  defendant, 
the  courts  of  the  United  States  are  bound  to  ex- 
ercise jurisdiction.     Ibid. 

13.  Where  a  claim  to  property  is  set  up  in  one 
court,  founded  on  a  sentence  of  another  tribunal, 
the  court  in  which  the  claim  is  preferred  must, 
of  necessity,  examine  the  powers  of  the  other, 
in   order  to   decide  whether  its  sentence   has 
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changed  the  right  of  property.  The  power  under 
which  it  acts  must  be  looked  into,  and  its  autho- 
rity to  decide  questions  which  it  professes  to  de- 
cide, must  be  considered.  Rose  v.  Himely,  4 
Cranch,  241 ;  2  Cond.  Rep.  98. 

14.  The  court  of  a  foreign  nation  must  judge 
of  its  own  jurisdiction,  so  far  as  depends  on  mu- 
nicipal rules;  and  its  decision  must  be  respect- 
ed :  but  if  it  exercises  a  jurisdiction,  which,  ac- 
cording to  the  law  of  nations,  its  sovereigns  could 
not  confer,  however  available  its  sentences  may 
be  within  the  dominions  of  the  prince  from  whom 
the  authority  is  derived,  they  are  not  regarded 
by  foreign  courts.     Ibid. 

15.  A  ship  captured  by  an  armed  vessel  with- 
in the  territorial  limits  of  the  government  to 
which  the  captor  belongs,  for  a  violation  of  mu- 
nicipal law,  and  carried  into  a  neutral  port; 
may,  while  lying  there,  be  lawfully  proceeded 
against  and  condemned  by  a  court  of  the  captor. 
Hudson  et  al.  v.  Guestier,  4  Cranch,  293 ;  2  Cond. 
Rep.  109. 

16.  The  court  is  not  bound  to  give  an  opinion 
upon  an  abstract  question  propounded  to  it,  not 
belonging  to  the  case.  Hamilton  v.  Russell,  1 
Cranch,  310;   1  Cond.  Rep.  318. 

17.  The  court  has  the  exclusive  power  of  de- 
ciding whether  a  written  contract  be  usurious. 
No  principle  is  more  clearly  settled,  than  that 
the  construction  of  written  evidence  is  exclu- 
sively with  the  court.  Levy  v.  Gadsby,  3  Cranch, 
.180;   1  Cond.  Rep.  486. 

18.  The  court,  upon  a  jury  trial,  is  bound  to 
give'  an  opinion,  if  required,  upon  any  point  rela- 
tive to  the  issue.  Douglass  ^'  Mandeville  v. 
M'Allister,  3  Cranch,  298";   1  Cond.  Rep.  537. 

19.  The  trial  of  a  municipal  seizure  must  be 
regulated  exclusively  by  municipal  law.  No 
foreign  court  can  question  the  correctness  of 
what  is  done;  unless  the  court,  passing  the  sen- 
tence, loses  its  jurisdiction  by  some  circumstance 
which  the  law  of  nations  can  notice.  Hudson 
et  al.  v.  Guestier,  4  Cranch,  293;  2  Cond.  Rep. 
109. 

20.  The  supreme  court  of  the  United  States 
has  no  power,  under  the  25th  section  of  the  ju- 
diciary act  of  1789,  to  revise  the  decree  of  a 
state  court,  where  no  question  was  raised  or  de- 
cided in  the  state  court  upon  the  validity  or  con- 
struction of  an  act  of  congress,  nor  upon  the 
authority  exercised  under  it ;  but  on  a  state  law 
only.     M-Bridew.Hoey,  11  Peters,  167. 

21.  The  piinciple  of  retaliation  upon  the  sub- 
jects of  a  foreign  state,  for  its  unjust  proceedings 
towards  the  citizens  of  the  United  States,  is  a 
political,  not  a  judicial  measure.  It  is  for  the 
consideration  of  the  government;  but  it  is  not  a 
rule  of  decision  in  courts  of  justice.  The  Ne- 
rcide,  Bennett.  Master,  9  Cranch,  388 ;  3  Cond. 
Rep.  439. 

22.  The  laws  of  the  United  States  require  that 
a  vessel  which  has  been  seized  for  violating  them 
should  be  tried  in  the  district  where  the  offence 
is  committed  ;  and,  certainly,  it  would  be  Irre- 
gular and  illegal  for  the  tribunal  of  a  different 
district  to  act  upon  the  case.  But  of  this  irre- 
2-ularity,  no  foreiiin  court  could  take  notice.  The 
United  States  might  enable  the  admiralty  courts 
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of  one  district  to  decide  on  captures  made  for 
offences  committed  m  another  district.  It  is  an 
internal  regulation,  to  be  expounded  by  Us  own 
courts,  and  of  which  the  law  of  nations  can  take 
no  notice.  The  possession  of  the  thing  would 
be  in  the  sovereign  power  of  the  state,  and  it  is 
competent  to  that  power  to  give  jurisdiction  over 
it  to  any  of  its  tribunals.  Hudson  et  al.  V.  Gues- 
tier,  4  Cranch,  293;  2  Cond.  Rep.  109. 

23.  CondeiTination  may  take  place  in  a  prize 
cause,  even  when  the  prize  is  lying  within  the 
port  of  an  ally  or  a  neutral ;  and  this  right  of 
jurisdiction  and  condemnation  applies  equally  to 
municipal  seizures  in  the  name  of  the  sovereign, 
while  the  property  is  in  a  neutral  port.  If,  in- 
deed, the  possession  of  the  sovereign  be  lost  by 
recapture,  or  escape,  or  voluntary  discharge,  the 
courts  may  thereby  lose  the  jurisdiction  acquired 
by  the  seizure;  but  such  loss  is  not  to  be  pre- 
sumed.    The  Bolina,  1  Gallis.  C.  C.  R.  75. 

24.  The  possession  of  the  sovereign  of  the 
captors  gives  jurisdiction  to  his  courts;  the  pos- 
session of  the  captors,  in  a  neutral  port,  is  that 
of  their  sovereign.  If  this  possession  be  lost  by 
recapture,  escape,  or  voluntary  discharge,  the 
courts  of  the  captor  lose  the  jurisdiction  they 
had  acquired  by  the  seizure.  Hudson  et  al.  v. 
Gucslier,  4  Cranch,  293;  2  Cond.  Rep.  109. 

25.  A  petition  to  the  legislature  of  a  state,  for 
the  benefit  of  the  insolvent  laws  of  that  state, 
and  an  order  of  the  legislature  thereon,  directing 
a  suspension  of  all  process  against  the  defend- 
ant, cannot  operate  or  suspend  proceedings  in  a 
court  of  the  United  Stales.  Babcock  v.  Weston, 
1  Gallis.  C.  C.  R.  186. 

26.  The  trial  of  prizes  belongs  exclusively  to 
the  courts  of  that  state  to  which  the  captor  be- 
longs ;  and  this  right  attaches,  not  only  where 
the  captured  property  is  brought  within  the  ter- 
ritory of  the  capturing  power,  but  also  when  it 
is  brought  within  a  neutral  territory.  The  Invin- 
cible, 2'^Galiis.  C.  C.  R.  29. 

27.  The  judiciary  act  gives  the  federal  courts 
exclusive  cognizance  of  all  seizures  made  on 
land  or  water.  Any  intervention  of  the  state 
authority,  which  by  taking  the  thing  seized  out 
of  the  possession  of  the  officer  of  the  United 
States,  might  obstruct  the  exercise  of  this  juris- 
diction, would  uncjucstioiiabiy  be  a  violation  of 
the  act :  and  the  federal  court  having  cognizance 
cff  the  seizure,  might  enforce  a  redelivery  of  the 
thing  by  attachment,  or  other  summary  process, 
against  the  parlies  who  should  divest  such  pos- 
session. The  party  supposing  himself  aggrieved 
by  a  seizure  cannot,  because  he  considers  it  tor- 
tious, feplevy  the  property  out  of  the  custody  of 
the  seizing  officer,  or  of  the  court  having  cogni- 
zance of  ihe  cause.  If  the  officer  has  a  riglit, 
under  the  laws  of  the  United  States,  to  seize  for 
a  supposed  forfeiture,  the  question  whether  that 
forfeiture  has  been  actually  incurred,  belongs 
exclusivfily  to  the  federal  courts,  and  cannot  be 
drawn  into  another  forum:  and  it  dei)ends  on 
the  final  decree  of  such  courts  whether  the 
seizure  is  to  be  rightful  or  tortious.  Slocum  v. 
Mayberry,  2  Wheat.  1 ;  4  Conti.  Rep.  1. 

28.  The  common  law  tribunals  of  the  United 
States  are  closed  against  parties  who  suppose 


themselves  injured  by  unlawful  seizures,  by 
olTicers  of  the  United  States.  Congress  has  re- 
fused to  the  courts  of  the  Union  the  power  of 
deciding  on  the  conduct  of  their  officers  in  the 
execution  of  their  laws,  in  suitsat  common  law; 
until  the  case  shall  have  passed  through  the  state 
courts,  and  receive  the  form  which  may  there 
be  given  to  it.     Ibid. 

29.  The  remedies  in  the  courts  of  the  United 
States  are  to  be  at  common  law,  or  in  equity,  not 
according  to  the  practice  of  the  state  courts,  but 
according  -to  the  principles  of  common  law  and 
equity,  as  distinguished  and  defined  in  England. 
Consistently  with  these  principles,  where  by  the 
statutes  of  a  state,  a  title  which  would  otherwise 
be  deemed  equitable,  is  recognised  as  a  legal 
title ;  or  a  title  which  would  be  valid  at  law,  is, 
under  circumstances  of  an  equitable  nature,  de- 
clared void ;  the  right  of  the  parties  in  such  case 
may  be  as  fully  considered  in  a  suit  at  law  in 
the  courts  of  the  United  States,  as  in  any  state 
court.  Robinson  \.  Campbell,  3  Wheat.  212;  4 
Cond.  Rep.  235. 

30.  All  courts  from  which  an  appeal  lies,  are 
inferior  courts  in  relation  to  the  appellate  courts, 
before  which  their  judgment  may  be  carried; 
but  they  are  not,  therefore,  inferior  courts  in  the 
technical  sense  of  the  words.  They  apply  to 
courts  of  a  special  and  limited  jurisdiction,  which 
are  erected  on  such  principles,  that  their  judg- 
ments taken  alone  are  entirely  disregarded,  and 
the  proceedings  must  show  their  jurisdiction. 
The  courts  of  the  United  States  are  all  of  limited 
jurisdiction ;  and  their  proceedings  are  erroneous, 
if  the  jurisdiction  be  not  shown  upon  them. 
Judgments  rendered  in  such  cases  may  be  re- 
versed, but  this  court  (the  supreme  court)  is  not 
prepared  to  say  that  they  are  absolute  nullities, 
and  may  be  totally  disregarded.  Kempe''s  Lessee 
V.Kennedy,  5  Cranch,  173;  2  Cond.  Rep.  225. 

31.  In  cases  of  fraud,  trust  or  contract,  the 
jurisdiction  of  a  court  of  chancery  is  sustainable 
wherever  the  person  may  be  found,  although 
lands  not  within  the  jurisdiction  of  the  court 
may  be  afl"ected  by  the  decree.  Massie  v.  Walts, 
6  Cranch,  148;  2 Cond.  Rep.  336. 

32.  It  is,  doubtless,  within  the  province  of  a 
court,  in  the  exercise  of  its  discretion,  to  sum  up 
the  facts  in  the  case  to  the  jury,  and  submit 
them,  with  the  inferences  of  law  deducible 
therefrom,  to  the  free  judgment  of  the  jury. 
But,  care  must  be  taken  in  all  such  cases,  to 
separate  the  law  from  the  facts,  and  to  leave  the 
latter  in  unequivocal  terms  to  the  jury,  as  their 
true  and  peculiar  province.  3I'Lanahan  v.  The 
Univer.'^al  Insurance  Company,  1  Peters,  182. 

33.  Little  stress  ought  to  be  laid  upon  general 
expressions  falling  from  judges  in  the  course  of 
trials.  Where  tlie  facts  are  not  disputed,  the 
judge  often  suggests,  in  a  strong  and  pointed 
manner,  his  opinion  as  to  their  materiality  and 
importance,  and  his  leading  opinion  of  the  con- 
clusion to  which  the  facts  ought  to  conduct  the 
jury.  This  ought  not  to  be  deemed  an  inten- 
tional withilrawal  of  the  facts,  or  of  the  infer- 
ences deducible  therefrom,  t'rom  the  cognizance 
of  the  jury,  but  rather  as  an  expression  of  opinion 
addressed  to  the  discretion  of  counsel,  whether 
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it  would  be  worth  while  to  proceed  further  in 
the  cause.  And  the  like  expression  in  summing 
up  any  cause  to  the  juiy.  must  be  understood  by 
them  merely  as  a  strong  exposition  of  the  facts, 
not  designed  to  overrule  their  verdict,  but  to 
assist  them  in  forming  it.  And  there  is  the  less 
objection  to  this  course  in  the  English  practice; 
because,  if  the  summing  up  has  had  an  undue 
influence,  the  mistake  is  put  right  by  a  new 
trial,  upon  an  application  to  the  discretion  of  the 
whole  court.  This  is  so  familiarly  known,  that 
it  needs  only  to  be  slated,  to  be  at  once  admitted. 
Ibid.  190. 


matters  so  peculiarly  addressed  to  the  sound  dis- 
cretion of  the  courts  of  original  jurisdiction,  as  to 
be  (it  for  their  decision  only,  under  their  own 
rules  and  modes  of  practice.  The  supreme  court 
has  always  declined  interfering  in  such  cases. 
Wright  \.  HoUingswortk-s  Lessee,  1  Peters,  165. 

40.  If  either  party  considers  any  point  pre- 
sented by  the  evitlence  omitted  in  the  charge  of 
the  court,  it  is  competent  for  such  party  to  re- 
quire an  opinion  from  the  court  upon  that  point. 
The  court  cannot  be  presumed  to  do  more,  in 
ordinary  cases,  than  to  express  its  opinion  upon 
questions  which   the   parties  themselves  have 


3-1.  Courts  of  justice  are  not  obliged  to  modify    raised  on  the  trial.     Pennock  ct  al.  y.  Dialogue, 


the  propositions  submitted  by  counsel  in  the 
course  of  a  trial,  so  as  to  make  them  fit  the 
cause.  If  they  are  not  pertinent  to  the  cause, 
that  is  enough  lor  their  rejection.  Elliott  el  al.  v. 
Pier  sol,  1  Peters,  338. 

35.  Courts  which  originate  in  the  common 
law,  possess  a  jurisdiction  which  must  be  regu- 
lated by  that  law,  until  changed  by  some  statute. 
But  it  is  otherwise  with  courts  established  by 
written  law  ;  they  cannot  transcemi  the  juri.-^dic- 
tion  given  by  the  law  of  their  creation.  Ex  parte 
Bollman,  4  Cranch,  75;  2  Cond.  Rep.  33. 

36.  Where  a  court  has  jurisdiction,  it  has  a 
right  to  decide  any  question  which  occurs  in  the 
cause;  autl,  whether  its  decision  be  correct  or 
otherwise,  its  judgments,  until  reversed,  are  re- 
garded as  binding  in  every  other  couit.  But  if 
it  act  without  authority,  its  judgments  and  or- 
ders are  regarded  as  nullities.  They  are  not 
voitlabie,  but  simply  void;  and  form  no  bar  to  a 
remedy  sought  in  opposition  to  them,  even  prior 
to  a  reversal.  They  constitute  no  justification; 
and  all  persons  concerned  in  executing  such 
judgments  or  sentences,  are  considered  in  law 
as  trespassers.    Elliott  v.  Piersol,  1  Peters,  340. 

37.  The  jurisdiction  of  any  court  exercising 
authority  over  a  subject,  may  be  inquired  into 
m  every  other  court,  when  the  proceedings  of 
the  former  are  relied  on,  and  brought  before  the 
latter  by  a  party  claiming  the  benefit  of  such 
proceedings.     Ibid.  340. 

38.  The  course  of  prudence  and  duty  in  judi- 
cial proceedings  in  the  United  States  courts, 
when  cases  of  difficult  (i*stribution  as  to  power 
and  right  present  themselves,  is  to  yield,  rather 
than  encroach.  The  duty  is  reciprocal,  and  will 
no  doubt  be  met  in  the  spirit  of  moderation  and 
comity.  In  the  conflicts  of  power  and  opinion, 
inseparable  from  our  very  peculiar  relations, 
cases  may  occur  in  which  the  mairjtenance  of 
principles,  and  the  administration  of  justice,  ac- 
cording to  its  innate  and  inseparable  attributes, 
may  require  a  different  course;  and  when  such 
cases  do  occur,  our  courts  must  do  their  duly; 
but  until  then,  it  is  administering  justice  in  the 
spirit  of  the  constitution,  to  conform  as  nearly  as 
possible  to  the  administration  of  justice  in  the 
courts  of  the  several  states.  Fullerton  et  al.  v. 
The  Bank  of  the  United  States,  1  Peters.  614. 

39.  The  allowance  and  refusal  of  amendments 
in  the  pleadings,  the  granting  and  refusing  new 
trials,  and  most  of  the  other  incidental  orders 
made  in  the  progress  of  a  cause,  before  trial,  are 


2  Peters,  16. 

41.  A  court  cannot  be  required  to  give  any  in- 
struction to  the  jury,  as  to  the  relation,  right  and 
credibility  of  the  testimony,  adduced  by  the 
parties  in  a  cause.  Van  Ness  v.  Pacard,  2  Peters, 
149. 

42.  In  a  controversy  between  two  nations  con- 
cerning national  boundary,  it  is  scarcely  possible 
that  the  courts  of  either  should  refuse  to  abide 
by  the  measures  adopted  by  its  own  government. 
There  being  no  common  tribunal  to  decide  be- 
tween them,  each  determines  for  itself  on  its 
own  rights;  and  if  they  cannot  adjust  their  dif- 
ferences peaceably,  the  right  remains  with  the 
strongest.  The  judiciary  is  not  that  department 
of  the  government  to  which  the  assertion  of  its 
interests  against  foreign  powers  is  confided  ;  and 
its  duty  commonly  is  to  decide  upon  individual 
rights,  according  to  those  principles  which  the 
political  departments  of  the  nation  have  estab- 
lished. If  the  course  of  ihe  nation  has  been  a 
plain  one,  its  courts  would  hesitate  to  pronounce 
it  erroneous.  Foster  and  Elam  v.  Neilson,  2  Pe- 
ters, 307. 

43.  The  power  of  the  inferior  court  of  a  state 
to  make  an  order  at  one  term  as  of  another,  is 
of  a  character  so  peculiarly  local,  a  proceeding 
so  necessarily  dependent  on  the  judgment  of  the 
revising  tribunal,  that  the  judgment  of  the  same 
is  considered  authority,  and  the  supreme  court 
is  disposed  to  conform"  to  it.  The  Bank  of  Hamil- 
ton V.  Dudley's  Heirs.  2  Peters,  522. 

44.  That  a  court  of  record,  whose  proceedings 
are  to  be  proved  by  the  record  alone,  should,  at 
a  subsequent  term,  determine  that  an  order  was 
made  at  a  previous  term,  of  which  no  trace  could 
be  found  on  its  records,  and  that  too,  after  the 
repeal  of  the  law  which  gave  authority  to  make 
such  an  order,  is  a  proceeding  of  so  much  deli- 
cacy and  danger,  which  is  liable  to  so  much 
abuse,  that  some  of  the  courts  question  the  ex- 
istence of  the  power.     Ibid.  522. 

45.  The  judicial  department  of  every  govern- 
ment is  the  rightful  expositor  of  its  laws,  and 
emphatically  of  its  supreme  law.  If.  in  a  case 
depending  before  any  court,  a  legislative  act 
shall  conflict  with  the  constitution,  it  is  admitted 
that  the  court  must  exercise  its  judgment  on 
both,  and  that  the  constitution  must  control  the 
act.  The  court  must  determine  whether  a  re- 
pugnancy does,  or  does  not  exist,  and  in  making 
this  determination  must  construe  both  instru- 
ments.   That  its  construction  of  one  is  authority, 
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while  its  construction  of  the  other  is  to  be  disre- 
garded, is  a  proposition  for  which  the  supreme 
court  can  perceive  no  reason.     Ibid.  524. 

46.  Admitting  that  the  legislature  of  Ohio  can 
give  an  occupant  claimant  a  right  to  the  value 
of  his  improvements,  and  authorize  him  to  retain 
possession  of  the  land  he  has  improved  until  he 
shall  have  received  that  value;  and  assuming 
that  they  may  annex  conditions  to  the  change  of 
possession,  which,  so  far  as  they  are  constitu- 
tional, must  be  respected  in  all  courts:  still,  the 
legislature  cannot  change  radically  the  mode  of 
proceeding  prescribed  for  the  courts  of  the  United 
States;  or  direct  those  courts  in  a  trial  at  coni- 
mon  law,  to  appoint  commissioners  for  the  deci- 
sion of  questions  which  a  court  of  common  law 
must  submit  to  a  jury.     Ibid. 

47.  The  courts  of  the  United  States  have  equity 
jurisdiction  to  rescind  a  contract  on  the  ground 
of  fraud,  after  one  of  the  parties  to  it  has  been 
proceeded  against  on  the  law  side  of  the  court, 
and  a  judgment  has  been  obtained  against  him 
for  a  part  of  the  money  stipulated  to  be  paid  by 
the  contract.  Boycch  Executors  v.  Grundy,  3 
Peters,  210. 

48.  It  is  not  enough  that  there  is  a  remedy  at 
law  :  it  must  be  plain  and  adequate,  or  in  other 
words,  as  practical  and  as  efficient  to  the  ends 
of  justice  and  its  prompt  administration,  as  the 
remedy  in  equity.     Ibid.  215. 

49.  There  is  "no  principle  better  established 
and  more  uniformly  adhered  to  in  the  supreme 
court,  than  that  the  circuit  courts,  in  deciding  on 
titles  to  real  property  in  the  different  states,  are 
bound  to  decide  precisely  as  the  state  courts 
ought  to  do.  The  rales  of  property  and  of  evi- 
dence, whether  derived  from  the  laws  or  adjudi- 
cations of  the  judicial  tribunals  of  the  state,  fur- 
nish the  guides  and  rules  of  decision  in  those  of 
the  Union,  in  all  cases  to  which  they  applJ^ 
where  the  constitution^  treaties  or  statutes  of  the 
United  States  do  not  otherwise  provide.  Hinde 
et  ux.  v.  Vatticr,  5  Peters,  398. 

50.  No  court  is  bound,  at  the  mere  instance  of 
the  partj-,  to  repeat  over  to  the  jury  the  same 
substantial  proposition  of  law,  in  every  variety 
of  form,  which  the  ingenuity  of  counsel  may 
suggest.  It  is  sufficient  if  it  is  once  laid  down 
in  an  intelligible  and  unexceptionable  manner. 
Kelly  V.  Jackson  et  al.^  6  Peters,  622. 

»51.  Juan  iNIadrazzo,  a  subject  of  the  king  of 
Spain,  filed  a  libel  praying  admiralty  process 
against  the  state  of  Georgia,  alleging  that  the 
state  was  in  possession  of  a  certain  sum  of 
money,  the  proceetls  of  the  sale  of  cei  tain  slaves, 
which  )iad  been  seized  as  illegally  brought  into 
the  state  of  Georgia,  and  which  seizure  had  been 
subsequently,  under  admiralty  proceedings,  ad- 
judged to  have  been  illegal,  and  the  right  of  Ma- 
drazzo  to  the  slaves,  and  the  money  arising  from 
the  sale  thereof,  established  by  the  decision  of 
the  circuit  court  of  the  United  States  for  the  dis- 
trict of  Georgia.  The  counsellor  for  the  peti- 
tioner claimed  that  the  supreme  court  had  juris- 
diction of  the  case,  alleging  that  the  elevcnih 
amendment  of  the  constitution  of  the  United 
States,  which  declares  that  the  judicial  power 
of  the  United  States  shall  not  extend  to  any  suits 


in  law  or  equity,  did  not  take  away  the  jurisdic- 
tion of  the  courts  of  the  United  States  in  suits  in 
the  admiralty  against  a  state.  Held.,  that  is  not 
a  case  where  property  is  in  custody  of  a  court  of 
admiralty,  or  brought  within  its  jurisdiction,  and 
in  the  possession  of  any  private  person.  It  is  a 
mere  personal  suit  against  a  state  to  recover  pro- 
ceeds in  its  possession,  and  such  a  suit  cannot 
be  commenced  in  the  supreme  court  against 
a  state.  Ex  farte  Juan  3Iadrazzo,  7  Peters, 
627. 

52.  It  is  an  admitted  principle  that  a  court  of 
law^  has  concurrent  jurisdiction  with  a  court  of 
chancery  in  cases  of  fraud.  But  when  matters 
alleged  to  be  fraudulent  are  investigated  in  a 
court  of  law,  it  is  the  province  of  a  jury  to  find 
the  facts  and  determine  their  character.  Gregg 
V.  The  Lessee  of  Sayrc  and  Wife,  8  Peters, 
244. 

53.  The  courts  of  the  United  States  will  not 
sustain  a  suit  to  enforce  an  agreement  entered 
into  in  fraud  of  the  laws  of  the  United  States, 
although  at  the  time  it  was  made  the  parties  to 
it  were  enemies  of  the  United  States,  and  its 
object  being  a  stratagem  of  war.  Hannay  v.  Eve, 
3  Cranch,  242;  1  Cond.  Rep.  512. 

54.  Where  a  court  has  jurisdiction,  it  has  a 
right  to  decide  any  question  which  occurs  in  the 
cause ;  and  whether  its  decision  be  correct,  or 
otherwise,  its  judgments,  until  reversed,  are  re- 
garded as  binding  in  every  other  court.  But  if 
it  act  without  authority,  its  judgments  and  orders 
are  regarded  as  nullities.  They  are  not  voidable, 
but  simply  void ;  and  form  no  bar  to  a  remedy 
sought  in  opposition  to  them,  even  prior  to  a  re- 
versal. They  constitute  no  justification ;  and  all 
persons  concerned  in  executing  such  judgments 
or  sentences  are  considered  in  law  as  trespassers. 
Elliott  V.  Piersol,  1  Peters,  340. 

55.  The  jurisdiction  of  any  court  exercising 
authority  over  a  subject  may  be  inquired  into  in 
every  other  court,  when  the  proceedings  of  the 
former  are  relied  on,  and  brought  before  the  lat- 
ter, by  a  party  claiming  the  benefit  of  such  pro- 
ceedings.    Ibid. 

56.  The  laws  of  the  several  states,  as  to  rights, 
furnish  rules  of  decision  for  the  courts  of  the 
United  States,  under  certain  qualifications;  but 
as  to  remedies,  they  have  no  binding  force  in 
those  courts.  Campbell  v.  Claudius,  1  Peters,  C. 
C.  R.  484. 

57.  The  courts  of  the  United  States  having 
equity  as  well  as  legal  jurisdiction,  the  practice 
of  the  courts  of  Pennsylvania,  in  which  state 
there  is  no  court  of  chancery,  which  permits  a 
jury  to  find  a  conditional  verdict,  where  the 
equity  of  the  case  mav  require,  it  does  not  apply. 
Conn  et  al.  v.  Penn,  i  Peters'  C.  C.  R.  497. 

58.  The  courts  of  the  United  States,  and  the 
justices  thereof,  arc  only  authorized  to  issue 
writs  of  habeas  corpus  to  prisoners  in  jail,  under, 
or  by  colour  of  the  laws  of  the  United  States  ;  or 
committed  by  some  court  of  the  United  States, 
or  retjuired  to  testify  in  a  cause  depending  in  a 
court  of  the  United  States.  Ex  vartc  Cabrera,  1 
Wash.  C.  C.  R.  232. 

59.  The  jurisdiction  of  the  courtsof  the  United 
States  is  limiteti.  and  the  inferior  courts  can  ex- 
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ercise  it  only  in  cases  in  which  it  is  conferred 
by  an  act  of  congress.     Ibid. 

60.  The  court  have  a  right  to  instruct  the  jury 
as  to  all  questions  of  law,  growing  out  of  the 
facts  of  the  cause.     Ibid. 

61.  The  construction  of  a  bill  of  sale  is  a 
question  of  law.  If  the  court,  in  their  direction, 
should  undertake  to  give  a  decided  opinion  as  to 
the  truth  of  an  alleged  fact,  which  is  contested, 
it  would  be  undoubtedly  wrong,  from  its  proba- 
ble influence  on  a  jury:  though  the  right  of  the 
jury,  notwithstanding  this  direction,  would  re- 
main unimpaired.  Nason  v.  The  United  States, 
1  Gallis.  C.  C.  R.  53. 

62.  The  laws  of  the  several  states  of  the  Uni- 
ted States  are  to  be  regarded  as  rules  of  deci- 
sion, in  trials  at  common  law,  in  the  courts  of 
the  United  States,  in  cases  in  which  they  apply; 
but  they  are  not  exclusive  and  peremptory  in- 
junctions. There  must  be  some  limitation  to 
this  provision  of  the  judiciary  act;  anil  this  limi- 
tation must  arise  whenever  the  subject  of  the 
suit  is  extra-territorial.  la  controversies  be- 
tween citizens  of  a  state,  as  to  rights  derived 
under  that  state,  and  in  controversies  respecting 
territorial  interests,  in  which,  by  the  law  of  na- 
tions, the  lex  rei  sitos  governs,  there  can  be  little 
doubt  that  the  regulations  of  the  statute  must 
apply.  But  in  controversies,  afiecting  citizens 
of  other  states,  and  in  no  degree  arising  from 
local  regulations,  as  for  instance,  foreign  con- 
tracts of  a  commercial  nature,  it  can  hardly  be 
maintained,  that  the  laws  of  a  state  to  which 
they  have  no  reference,  however  narrow,  inju- 
dicious, and  inconvenient  they  may  be,  are  to 
be  the  -exclusive  guides  for  judicial  decision. 
Reimsdyke  v.  Kane  ct  al..,  1  Gallis.  C.  C.  R.  371. 

63.  The  courts  of  the  United  States  have  ju- 
risdiction over  all  prizes  made  in  ports,  as  well 
as  on  the  high  seas.  The  Grotiits.  1  Gallis.  C. 
C.  R.  503. 

64.  The  court  has  jurisdiction  in  revenue 
cases,  although  the  property  seized  may  never 
have  come  into  the  possession  of  its  officers. 
The  Bolina  and  Cargo,  1  Gallis.  C.  C.  R.  75. 

65.  A  deed,  executed  for  the  purpose  of  giv- 
ing jurisdiction  to  the  federal  court,  will  not  be 
countenanced,  so  as  to  sustain  the  jurisdiction. 
Hurst  V.  3I-Neil,  1  Wash.  C.  C.  R.  70. 

66.  Upon  a  special  verdict,  the  court  has  only 
to  decide  the  law  upon  the  facts  stated,  where  a 

■-"  difficulty  is  expres.sed  by  the  jury  on  the  facts. 
But  if  the  jury  express  a  doubt  as  to  a  particular 
point  of  law,  the  court  can. only  decide  the  law 
on  that  point.  Peterson  v.  The  United  States,  2 
Wash.  C.  C.  R.  36. 

67.  Where  the  jury  assume  the  right  to  draw 
conclusions,  which  are  exclusively  the  province 
of  the  court,  they  will  be  disregarded  by  the 
court.  King  v.  The  Delaware  Ins.  Co.,  2  Wash. 
C.  C.  R.  300. 

68.  It  is  a  power  which  essentially  belongs  to 
every  court  to  superintend  the  conduct  of  its 
officers,  and  to  see  by  what  authority  they  act ; 
and  that  its  process  shall  not  be  vexatiously  em- 
ployed. The  King  of  Spain  v.  Oliver,  2  Wash. 
C.  C.  R.  429. 

69.  The  sentence  of  a  court  of  exclusive  juris- 
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diction,  operating  directly  on  the  thing  itself,  is 
conclusive  between  the  parties  upon  the  same 
matter  coming  in  any  manner  before  another 
court  of  co-ordinate  jurisiliction  ;  not  only  of  the 
right  which  it  establishes,  but  of  the  fact  which 
it  has  decided.  Armroyd  et  al.  v.  WMiams  et  al., 
2  Wash.  C.  C.  R.  508. 

70.  The  laws  of  the  several  states,  constitu- 
tionally passed  since  1789,  are  binding  on  the 
courts  of  the  United  States,  held  within  the  states 
which  have  passed  the  same.  Aliter,  as  to  rules 
of  practice.  Every  court  possesses  the  power 
of  making  its  own  rules  of  practice,  unless  for- 
bidden by  law  ;  and  the  17th  section  of  the  judi- 
ciary act,  vests  in  the  courts  of  the  United  States 
the  power  to  establish  rules  of  practice.  Golden 
V.  Prince,  3  Wash.  C.  C.  R.  313. 

71.  The  courts  of  common  law  have  a  con- 
current jurisdiction,  with  those  of  the  admiralty, 
over  maritime  contracts.  Be  Lovio  v.  Boit,  2 
Gallis.  C.  C.  R.  398. 

72.  In  cases  of  maritime  torts,  a  court  of  ad- 
miralty will  sustain  the  jurisdiction,  when  either 
the  person  or  any  of  his  property  is  within  the 
territory.  It  may  arrest  the  person  or  the  pro- 
perty ;  or  by  a  foreign  attachment,  the  choses 
in  action  of  the  offending  party.  The  Invincible, 
2  Gallis.  C.  C.  R.  41. 

73.  The  trial  of  prizes,  and  of  all  incidents  to 
the  question  of  prize,  and  the  awarding  of 
damages  for  an  illegal  capture  by  a  commis- 
sioned cruiser,  belong  exclusively  to  the  courts 
of  the  capturing  power.     Ibid. 

74.  The  tribunals  of  one  sovereign  cannot  re- 
vise acts  done  under  the  authority  of  another. 
Ihjd. 

75.  A  court  of  common  law  cannot,  even  in- 
cidentally, decide  a  question  of  prize.  Maisson- 
naire  v.  Keating,  2  Gallis.  C.  C.  R.  325. 

76.  A  court  Is  not  bound  to  give  an  opinion 
upon  a  point  of  law  which  the  evidence  does  not 
raise.  Gardner  v.  Collins,  3  Mason's  C.  C.  R. 
398. 

77.  The  courts  of  the  United  States  are  bound 
to  take  judicial  cognizance  of  the  laws  of  the 
different  states.  Gordon  v.  Hobart,  2  Sumner's 
C.  C.  R.  404. 

78.  The  courts  of  the  United  States  are  not 
concluded  in  a  matter  of  general  equity  jurisdic- 
tion, by  a  decision  of  the  state  court.  Flagg  v. 
3Inin,  2  Sumner's  C.  C.  R.  487. 

79.  The  judgment  of  a  state  court,  where  ju- 
risdiction was  acquired,  not  by  the  common  law, 
but  by  a  statute  of  the  state,  which,  before  the 
rendition  of  the  judgment,  had  been  virtually 
repealed  by  the  adoption  of  a  treaty,  was  held 
not  voidable,  but  void.  Denn.  Ex.  dcm.  of  Fisher 
V.  Harnden,  Paine's  C.  C.  R.  55. 

80.  Where  a  matter  is  adjudicated  by  a  court 
of  peculiar  and  exclusive  jurisdiction,  the  sen- 
tence is  conclusive  when  the  same  matter  comes 
incidentally  before  another  court,  as  to  the  mat- 
ter decided;  not  only  between  the  same  parties, 
but  strangers:  unless  it  can  be  impeached  for 
fraud.  Lessee  of  Rhoadcs  v.  Smjdcr  If  Sehn  ct 
al,  4  Wash.  C.  C.  R.  715.  ,     ■  ,  , 

81.  Where  the  intention  of  the  legis  aturs, 
by  the  words  of  the  statute,  is  improbable,  the 
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court  will  give  a  construction  to  the  law.     Th^ 
United  States  v.  The  Hunter,  Peters'  C.  C.  K.  10. 

82.  The  decree  of  a  court  of  connpetent  juris- 
diction, upon  the  same  point,  directly,  is  conclu- 
sive, whenever  it  may  again  come  in  question 
between  the  same  parties.  Lessee  of  Wright  v. 
Deklyne,  Peters'  C.  C.  R.  199. 

83.  A  court  of  equity  will  not  interfere  where 
a  party  has  a  remedy  at  law.  Andrews  v.  Solo- 
man,  Veiers' C.  C.  R.  356. 

84.  The  proviso  in  the  act  of  congress  ot  May 
26,  1824,  ch.  181,  demonstrates  that  it  was  not 
the  intention  of  congress  to  give  an  absolute  and 
imperative  force  to'the  state  modes  of  proceed- 
in"-  in  civil  causes  in  Louisiana,  in  the  courts  of 
the  United  States  3  for  it  authorizes  the  judge  to 
modify  them  so  as  to  adapt  ihem  to  the  organ- 
zation  of  his  own  courts;  and  it  further  demon- 
strates that  no  absolute  repeal  was  intended  of 
the  antecedent  modes  of  proceeding,  authorized 
in  the  courts  of  the  United  States,  under  former 
acts  of  congress;  for  it  leaves  the  judge  at  liberty 
to  make  rules,  by  which  discrepancy  between 
the  state  laws  and  the  laws  of  the  United  States 
may  be  avoided.  Parsons  v.  Bedford  ct  ah,  3 
Peters,  444. 

85.  The  constitution  declares  that  "the  ju- 
dicial power  shall  extend  to  all  cases  in  law  and 
equity  arising  under  it,  the  laws  of  the  United 
States,  and  treaties  made,  or  which  shall  be 
made  under  their  authority;  to  all  cases  affect- 
ing ambassadors  or  other  public  ministers  and 
coiisuls;  to  all  cases  of  admiralty  and  maritime 
jurisdiction."  The  constitution  certainly  con- 
templates these  as  three  distinct  classes  of  cases; 
and  if  they  are  distinct,  the  grant  of  jurisdiction 
over  one  of  them,  does  not  confer  jurisdiction 
over  either  of  the  other  two.  The  discrimination 
made  between  them  is  conclusive  against  their 
identity.  The  American  Ins.  Co.  v.  Three  hun- 
dred and  fifty-six  Bales  of  Cotton,  1  Peters,  545. 

86.  It  was  necessarily  left  to  the  legislative 
power  to  organize  the  supreme  court,  to  define 
its  powers  consistently  with  the  constitution  as 
to  its  original  jurisdiction,  and  to  distribute  the 
residue  of  the  judicial  powers  between  the  su- 
preme court  and  the  inferior  courts,  which  it 
was  bound  to  ordain  and  establish  :  defining  their 
respective  powers,  whether  original  or  appellate, 
by  which  and  how  it  should  be  exercised.  In 
ebedience  to  the  injunction  of  the  constitution, 
congress  exercised  their  power  so  far  as  they 
thought  it  necessary  and  proper,  under  the  seven- 
teenth clause  of  "the  eighth  section,  and  first 
article,  for  carrying  into  execution  the  powers 
vestci^  by  the  constitution  in  the  judicial,  as  well 
as  in  all  other  departments  and  officers  of  the 
government  of  the  United  States.  The  State  of 
Rhode  Island  v.  The  State  of  3Iassachusetts,  12 
Peters. 

87.  Where  a  condemnation  is  by  a  foreign 
court,  it  will  be  presumed  to  be  a  legal  one,  if 
the  constitution  of  it  be  not  known.  But  where 
this  is  known,  it  is  proper  for  the  court  to 
examine  into  it;  and  if  it  has  been  constituted 
by  a  difTerent  authority  from  what  is  usual  in 
civilized  nations,  it  becomes  him  who  would 
support  its  jurisdiction,  to  prove  it  was  erected 


by  proper  authority.     Snell  et  al.  v.  Fousatt,  1 
Wash.  C.  C.  R.  271. 

88.  In  the  United  States,  courts  of  admiralty 
and  of  chancery  are  courts  of  record.  De  Lovio 
v.  Bo2t  et  al,  2  Galiis.  C.  C.  R.  398,  469. 

89.  Parties  entitled  to  sue  in  the  courts  of  the 
United  States,  are,  in  general,  entitled  to  pursue 
in  such  courts,  all  the  remedies  for  the  vindica- 
tion of  their  rights,  which  the  local  laws  of  the 
state  authorize  to  he  pursued  in  its  own  courts. 
Ex  parte  Biddle,  2  Mason's  C.  C.  R.  472. 

90.  The  jurisdiction  of  the  French  courts,  as 
to  seizures,  is  not  confined  to  seizures  made 
within  two  leagues  of  the  coast.  Hudson  et  al. 
V.  Guestier,  6  Cranch,  281 ;  2  Cond.  Rep.  374. 

91.  The  acts  of  a  tribunal,  not  within  its  juris- 
diction, are  void.  Griffith  V.  Frazier.  8  Cranch, 
9;  3  Cond.  Rep.  1. 

92.  If  the  point  of  jurisdiction  be  raised  by 
the  pleadings,  the  circuit  court  is  competent  to 
decide  it;  and,  therefore,  the  cause  cannot  be 
removed  with  the  supreme  court,  previously  to 
the  decision,  as  to  the  jurisdiction.  To  remove 
a  cause  from  one  court  to  another,  in  such  a 
case,  is  a  judicial  proceeding.  Foicler  v.  Lind- 
sey,  3  Dall.  411;   1  Cond.  Rep.  193. 

93.  It  is  a  general  rule  that  the  trial  of  cap- 
tures, made  on  the  high  seas,  jure  belli,  by  a 
duly  commissioned  vessel  of  war,  whether  from 
an  enemy  or  neutral,  belongs  exclusively  to  the 
courts  of  the  nation  of  the  captors.  To  this  rule 
there  are  exceptions,  which  are  as  firmly  esta- 
blished as  the  rule  itself.  If  the  capture  be 
made  within  the  territorial  limits  of  a  neutral 
country,  into  which  the  prize  is  brought,  or  by  a 
privateer  which  had  been  illegally  equipped  in 
such  neutral  country,  the  prize  courts  of  such 
neutral  country,  not  only  possess  the  power,  but 
it  is  their  duty  to  restore  the  property,  so  illegally 
captured,  to  the  owner.  The  Alerta  v.  Bias  Mo- 
ran,  Chmmvit,  9  Cranch,  359;  3  Cond.  Rep.  425. 

94.  When  a  seizure  is  made  for  the  violation 
of  a  municipal  law,  the  mode  of  proceeding  must 
be  exclusively  regulated  by  the  sovereign  power 
of  the  country,  and  no  foreign  power  can  ques- 
tion the  correctness  of  what  is  done,  unless  the 
court,  passing  the  sentence,  loses  its  jurisdiction 
by  some  circumstance  which  the  law  of  nations 
can  notice.  Hudson  et  al.  v.  Guestier,  4  Cranch, 
293;  2  Cond.  Rep.  109. 

95.  A  state  court  cannot  issue  a  mandamus  to 
an  officer  of  the  United  States.  M'Cluny  v. 
Silliman,  6  Wheat.  598  ;  5  Cond.  Rep.  197. 

96.  The  ground  of  the  jurisdiction  of  an  in- 
ferior tribunal  must  appear  on  the  face  of  the 
proceedings;  and  if  it  do  not.  they  will  be  con- 
siilered  as  coram  non  judice.  Den  ex  dem. 
Walker  v.  Turner,  9  Wheat.  541  ;  5  Cond.  Rep. 
668. 

"  97.  In  all  cases  of  concurrent  jurisdiction,  the 
court  which  first  has  possession  of  the  subject 
must  decide  it.  Smith  v.  3TIver,  9  Wheat.  532 ; 
5  Cond.  Rep.  662. 

98.  A  question  decided  at  law  cannot  be  re- 
viewed in  a  court  of  equity,  without  the  sugges- 
tion of  some  equitable  circumstance,  of  which 
the  party  could  not  avail  himself  at  law.     Ibid. 

99.  In  cases  of  concurrent  authority,  where 
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the  laws  of  the  states  and  of  the  Union  are  in 
direct  and  manifest  collision  on  the  same  sub- 
ject, those  of  the  Union,  being  the  supreme  law 
of  the  land;  are  of  paramount  authorit}',  and  the 
state  laws,  so  far,  and  so  far  only,  as  such  in- 
compatibility exists,  must  necessarily  yield. 
Houston  V.  Moore,  5  Wheat. 

100.  The  construction  of  written  evidence  is 
exclusively  for  the  court,  and  the  court  have  ex- 
clusively the  power  to  decide  whether  a  contract 
is  usurious.  Levy  v.  Gadsby,  3  Cranch,  180;  1 
Cond.  Rep.  486. 

101.  An  act  of  congress  may  transfer  a  cause 
from  one  inferior  court  to  another.  Stuart  v. 
Laird,  1  Cranch,  299;   1  Cond.  Rep.  316. 

102.  It  is  for  the  government  of  the  United 
States  to  decide  whether  they  will  consider  a 
colony,  which  has  separated  herself  from  the 
mother  country,  an  independent  nation.  Until 
such  decision  shall  be  made,  or  the  mother  coun- 
try shall  relinqui.sh  her  claim  to  the  colon}-,  courts 
of  justice  must  consider  the  original  state  of 
things  as  remaining.  Rose  v.  Himdy,  4  Cranch, 
291;  2  Cond.  Rep.  98. 

103.  The  court  is  bound  to  give  an  oj^inion  to 
the  jury  on  a  question  of  law,  upon  request,  if 
it  be  pertinent  to  the  issue  ;  but  not  so,  if  it  in- 
volve a  question  of  fact.  Smith  v.  Carrington  et 
al,  4  Cranch.  62;  2  Cond.  Rep.  26. 

104.  The  court  is  not  bound  to  give  an  opinion 
as  to  the  meaning  or  construction  of  a  written 
deposition  read  in  evidence  on  the  trial  of  the 
cause.  The  Marine  Ins.  Co.  of  Alexandria  v. 
Young,  5  Cranch,  187;  2  Cond.  Rep.  227. 

105.  If  the  court  has  unguardedly  permitted 
a  person  to  prosecute,  who  has  not  given  satis- 
factory evidence  of  his  right  so  lo  do,  it  pos- 
sesses the  means  of  preventing  an\-  mischief 
from  the  inadvertence,  and  will  undoubtedly 
employ  those  means.  Wilson  v.  Codman's  Exe- 
cutor, 3  Cranch.  193;   1  Cond.  Rep.  493. 

106.  The  court,  upon  a  jury  trial,  is  bound  lo 
give  an  opinion,  if  required,  upon  any  point  re- 
levant to  the  issue.  DouqIoss  and  Mandeville  v. 
McAllister,  3  Cranch,  298';   1  Cond.  Rep.  537. 

107.  The  right  of  a  state  to  assert,  as  plaintiff, 
any  interest  it  may  have  in  a  subject  which  forms 
the  matter  in  controversy  between  individuals 
in  one  of  the  courts  of  the  United  States,  is  not 
affected  by  the  amendment  to  the  constitution, 
which  declares  that  the  judicial  power  of  the 
courts  of  the  United  States  shall  not  extend  to 
suits  commenced  or  prosecuted  against  one  of 
the  states  by  citizens  or  others:  nor  can  it  be  so 
construed  as  to  oust  the  court  of  its  jurisdiction, 
should  such  claim  be  suggested.  The  amend- 
ment simply  provides  that  no  suit  shall  be  com- 
menced or  prosecuted  against  a  state.  The 
state  cannot  be  made  a  defendant  to  a  suit 
brought  by  an  individual;  but  it  remains  the 
duly  of  the  courts  of  the  United  Stales  to  decide 
all  cases  brought  before  them  by  citizens  of  one 
state  against  citizens  of  a  different  slale,  where 
a  state  is  not  necessarily  a  defendant.  The  United 
States  V.  Judge  Peters,  5  Cranch,  115;  2  Cond. 
Rep.  202. 

108.  The  decisions  of  a  court  of  exclusive  ju- 
risdiction are  necessarily  conclusive  on  all  other 


courts,  because  the  subject-matter  is  not  exami- 
nable in  them  :  but  in  the  same  court  they  are 
no  further  conclusive  than  judgments  and  decrees 
of  courts  of  common  law  and  equity  ;  they  bind 
the  subject-matter  as  between  parties  and  pri- 
vies. The  Mary,  Stafford.  Blaster,  9  Cranch,  126 ; 
3  Cond.  Rep.  306. 

109.  The  principle  of  retaliation  upon  the  sub- 
jects of  a  foreign  state  for  its  unjust  proceedings 
towards  our  citizens,  is  a  political,  not  a  judicial 
measure.  It  is  for  the  consideration  of  the  go- 
vernment, but  is  not  a  rule  of  decision  in  courts 
of  justice.  The  Ncreide,  Bennet.  Blaster,  9  Cranch, 
338;  3  Cond.  Rep.  439. 

110.  The  reason  of  the  doctrine  that  the  whole 
world  are  parties  in  an  admiralty  cause,  and 
therefore  bound  by  the  decision,  determines  its 
extent.  Every  person  may  make  himself  a 
party,  and  appeal  from  the  sentence  :  but  notice 
of  the  controversy  is  necessary  in  order  to  be- 
come a  party;  and  before  the  rights  of  an  indi- 
vidual are  bound  by  a  judicial  sentence,  he 
must  have  notice,  either  actual  or  implied,  of 
the  proceedings.  When  those  proceedings  are 
against  the  person,  notice  is  served  personally, 
or  by  publication  ;  when  they  are  in  rem,  notice 
is  served  upon  the  thing  itself.  This  is  neces- 
sarily notice  to  all  those  who  have  any  interest 
in  the  thing;  and  it  is  rea.sonable,  because  it  is 
necessary,  and  because  it  is  the  part  of  common 
prudence  for  all  who  have  an  interest,  to  guard 
it  by  persons  in  a  situation  to  protect  it.     Ibid. 

111.  The  amendment  of  the  constitution  of 
the  United  States,  which  declared  that  the  judi- 
cial power  of  the  United  States  shall  not  extend 
to  any  suit  in  law  or  equity,  commenced  or  pro- 
secuted against  a  state,  by  citizens  of  another 
state,  or  subjects  of  any  foreign  government,  did 
not  affect  suits  by  a  slate  against  another  slate; 
and  the  mode  of  proceeding  in  such  suits  is  not 
affected  by  that  amendment.  The  State  of  Rhode 
Island  V.  The  State  of  Massachusetts,  12  Peters. 

112.  The  practice  seems  to  be  well  settled, 
that  in  suits  against  a  state,  if  the  slate  shall 
refuse  or  neglect  to  appear,  upon  due  service  of 
process,  no  coercive  measures  will  be  taken  to 
compel  appearance,  but  the  complainant  or  plain- 
tiff will  be  allowed  to  proceed  e.x  parte.     Ibid. 

113.  The  court  is  not  bound  to  give  any  hypo- 
thetical direction  to  a  jury,  and  to  leave  them  to 
find  a  fact,  where  no  evidence  of  such  fact  is 
offered,  noi  any  evidence  from  which  it  can  be 
inferred.     M'-Neil  v.  Holbrook,  12  Peters,  84. 

114.  Where  the  items  of  an  account  staled 
were  not  disputed,  but  were  admitted,  and  pay- 
ment of  the  same  demanded,  it  was  not  taking 
the  question  of  fact,  whether  the  account  was  a 
staled  account,  from  the  jurj',  for  the  court  to 
instruct  the  jury  that  the  account  was  a  stated 
account.     Toland  v.  Sprague,  12  Peters,  300- 

115.  The  presumption  is  that  the  judgment 
of  the  circuit  court  is  proper;  and  it  lies  on  the 
plaintiff  in  error  to  shov.^  the  contrary.  Bagnell 
et  al  V.  Broderick,  13  Peters,  436. 

116.  The  grantor  in  the  deed  was  David  Tar- 
rick  Buchanan;  and  he  declares  in  it  that  he  is 
the  same  person  who  was  formerly  David  Bu- 
chanan.    The   circuit   court   were   required   to 
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charge  the  jury,  that  it  was  necessary  to  conviiice 
the  jury,  by  proofs  in  court,  that  David  Carrick 
Buchanan  is  the  same  person  as  the  grantor 
named  in  the  patent,  David  Buchanan  ;  and  that 
the  statement  by  the  grantor  was  no  proof  to 
estabhsh  the  fact.  The  circuit  court  instructed 
the  jury  that  they  must  be  satisfied  from  the 
deed  and  other  documents,  and  the  circumstances 
of  the  case,  that  the  grantor  in  the  deed  is  the 
same  person  to  whom  the  patent  was  issued ; 
and  they  declared  their  opinion  that  such  was 
the  fact.  By  the  court : — The  principle  is  well 
established,  that  a  court  may  give  their  opinion 
on  the  evidence  to  the  jury,  being  careful  to  dis- 
tinguish between  matters  of  law  and  matters  of 
opinion,  in  regard  to  the  fact.  When  a  matter 
of  law  is  given  by  the  court  to  the  jury,  it  should 
be  considered  by  the  court  as  conclusive ;  but  a 
mere  matter  of  opinion  as  to  the  facts,  will  only 
have  such  an  influence  on  the  jury  as  they  may 
think  it  entitled  to.  Games  et  al.  v.  The  Lessee 
of  Dunn,  14  Peters,  322. 

117.  In  every  instance  in  which  a  tribunal  has 
decided  upon  a  matter  within  its  regular  juris- 
diction, its  decision  must  be  presumed  proper, 
and  is  binding  until  reversed  by  a  superior  tri- 
bunal ;  and  cannot  be  aflected,  nor  the  rights  of 
persons  dependent  upon  it  be  impaired,  by  any 
collateral  proceeding.  Cocke  v.  Halscy,  16  Pe- 
ters, 71. 

118.  On  commercial  questions,  the  courts  of 
the  United  States  are  not  bound  by  the  decisions 
of  the  state  courts.  Williams  v.  Suffolk  Ins.  Co., 
3  Sumner's  C.  C.  R.  270.  Robinson  v.  Co7n.  Ins. 
Co.,  3  Sumner's  C.  C.  R.  221. 

119.  In  the  circuit  court  of  the  United  States, 
if  the  sum  for  which  judgment  is  to  be  entered  is 
less  than  five  hundretl  dollars,  the  plaintiff  is  not 
entitled  to  costs.     Ibid. 

120.  An  application  was  made  to  the  supreme 
court  of  Maine,  to  allow  the  execution  to  be 
amended  by  inserting  a  direction  to  the  sherifi' 
of  Aroostook  county,  on  the  ground  that  the  clerk 
had  accidentally  omitted  it,  which  application 
the  court  refused  to  grant;  and  it  was  held,  that 
this  court  had  no  authority  to  reviewer  overrule 
the  decision  by  the  state  court,  it  being  in  re- 
spect of  a  matter  solely  of  local  law.  Kent  v. 
Roberts,  2  Story's  C.  C.  R.  591. 

121.  The  courts  of  the  United  States  follow 
the  decisions  of  the  state  tribunals  in  all  ques- 
tiona  dependent  upon  the  local  statute  laws  of 
the  state.  Springer  v.  Foster,  2  Story's  C.  C.  R. 
383. 

2.  Jurisdiction  of  the  Courts  of  the  U^iitcd  States. 

122.  The  amendment  of  the  constitution  by 
which  the  judicial  power  of  the  United  States 
was  declared  not  to  extend  to  any  suit  com- 
menced or  prosecuted  by  a  citizen  or  citizens  of 
another  state,  or  by  foreign  subjects  against  a 
stale,  prevented  the  exercise  of  juristliction  in 
any  case,  past  or  future.  Hollingsworth  v.  71ie 
Slate  of  Virginia,  3  Dall.  378;   1  Cond.  Rep.  1G9. 

123.  The  superior  court  of  Rhode  Island,  and 
not  the  general  assembly,  is  the  highest  court 
of  law  of  that  state,  within  the  meaning  of  the 

weiily-fifth  section  of  the  judiciary  act  of  Sep- 


tember 24,  1789,  ch.  20.  Olney  v.  Arnold,  3 
Dall.  308;  1  Cond.  Rep.  136. 

124.  The  courts  of  the  United  States  have  not 
jurisdiction,  unless  it  appears  by  the  record  that 
it  belongs  to  them,  as  that  the  parties  are  citizens 
of  different  states.  Wood  v.  tVagnon,  2  Cranch, 
9;   1  Cond.  Rep.  335. 

125.  The  courts  of  the  United  States  will  en- 
tertain jurisdiction  of  a  cause  where  all  the  par- 
ties are  ahens,  if  none  of  them  object  to  it. 
Blason  et  al.  v.  The  Blaircau.  2  Cranch,  240 ;  1 
Cond.  Rep..  397. 

126.  If  there  be  two  or  more  joint  plaintiffs, 
and  two  or  more  joint  defendants,  where  the 
interest  is  joint,  each  of  the  plaintiffs  must  be 
capable  of  suing  each  of  the  defendants  in  the 
courts  of  the  United  States,  in  order  to  support 
their  jurisdiction.  Strawbridge  et  al.  v.  Curtiss 
et  al,  3  Cranch.  267;  1  Cond.  Rep.  523. 

127.  A  corporation  aggregate  cannot  be  a 
citizen,  and  cannot  litigate  in  the  courts  of 
the  United  States,  unless  in  consequence  of 
the  character  of  the  individuals  who  compose 
the  body  politic,  which  character  must  appear 
by  proper  averments  on  the  record.  It  is  not 
sufficient  to  describe  such  corporation  as  "a 
company  legally  incorporated  by  the  legislature 

of ,  and  established  at ■ ,  in 

said  district."  llic  Hope  Ins.  Co.  of  Providence 
V.  Boardman  et  al.,  5  Cranch,  57;  2  Cond.  Rep. 
189. 

128.  A  citizen  of  the  District  of  Columbia 
cannot  maintain  an  action  against  a  citizen  of 
Virginia  in  the  federal  courts ;  he  is  not  a  citizen 
of  a  state  within  the  meaning  of  the  constitution. 
Hepburn  and  Dundas  v.  Ellzcy,  2  Cranch,  445 ; 
1  Cond.  Rep.  444. 

129.  The  court  is  bound  to  take  notice  of  a 
question  of  jurisdiction  whenever  it  may  occur, 
and  however  it  may  be  presented  ;  and  the  court 
should  not  proceed  to  a  decision  or  investigation 
of  a  cause,  after  it  is  satisfied  it  has  not  jurisdic- 
tion.    Ketland  v.  The  Cassius,  2  Dall.  268. 

130.  Questions  of  prize  are  exclusively  of  ad- 
miralty jurisdiction.  Bingham  v.  Cabot,  3  Dall. 
19;   1  Cond.  Rep.  13. 

131.  Where  the  parties  to  a  suit  are  such  as 
to  give  the  federal  courts  jurisdiction,  it  is  im- 
material that  they  are  administrators  or  execu- 
tors, and  that  those  whom  they  represent  were 
citizens  of  the  same  state.  Chappcdelaine  et  al. 
y.  Dechcneaux,  4  Ciauch,  306;  2  Cond.  Rep.  116. 

132.  The  courts  of  the  United  States  have  ju- 
ristliction of  a  case  between  citizens  of  the  same 
state,  where  the  plaintifls  are  only  nominal  par- 
ties for  the  use  of  an  alien.  Brown  et  al.  v. 
Strode,  5  Cranch,  303;  2  Cond.  Rep.  265. 

133.  Where  an  equity  cause  involves  a  naked 
question  of  title,  the  suit  is  local ;  but  where  the 
question  changes  its  character,  where  the  defend- 
ant is  liable  to  complainant,  either  in  consequence 
of  contract  or  as  trustee,  or  as  the  holder  of  a 
legal  title,  acquired  by  any  species  of  mala  fides 
practised  on  the  plaintiff,  the  principles  of  equity 
give  the  court  jurisdiction  wherever  the  person 
may  be  found;  and  the  circumstance  that  a 
question  of  title  may  be  involved  in  the  inquiry, 
aud  even  constitute  the  esse-ntial  point  on  which 
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the  case  depends,  will  not  arrest  that  jurisdiction. 
Massie  v.  Watts,  6  Cranch,  148;  2  Cond.  Rep. 
336. 

134.  If  a  state  is  really  a  party  to  a  suit  in  an 
inferior  court,  a  plea  to  the  jurisdiction  may  be 
put  in  there;  or  perhaps,  without  such  a  plea, 
the  supreme  court  would  reverse  the  judgment 
on  a  writ  of  error.  Fowler  ct  al.  v.  Lindsey,  4 
Dall.  411;   1  Cond.  Rep.  189. 

135.  The  courts  of  the  United  States,  under 
the  judiciary  act  of  September,  1798,  ch.  20, 
have,  by  the  delegation  of  all  civil  causes  of  ad- 
miralty and  maritime  jurisdiction,  at  least  as  full 
jurisdiction  of  all  causes  of  prize  as  the  admiralty 
in  England.  Brown  v.  United  States,  8  Cranch, 
110;  3  Cond.  Rep.  56. 

136.  The  courts  of  the  United  States  have  e.v- 
clusive  jurisdiction  of  all  seizures  made  on  land 
or  water,  for  a  breach  of  the  laws  of  the  United 
States,  and  any  intervention  of  a  state  authority, 
which,  by  taking  the  thing  seized  out  of  the 
hands  of  the  United  States  officer,  might  obstruct 
the  e.xercise  of  his  jurisdiction,  is  unlawful. 
Sloctim  v.  Maybcrry  et  al.,  2  Wheat.  1 ;  4  Cond. 
Rep.  1. 

137.  The  federal  court,  having  cognizance  of 
the  seizure,  might  enforce  a  re-delivery  of  the 
thing  by  attachment,  or  other  summary  proceed- 
ing against  the  parties  who  should  divest  such 
possession.     Ibid. 

138.  The  third  article  of  the  constitution  of 
the  United  States  enables  the  judicial  depart- 
ment to  receive  jurisdiction  to  the  full  extent  of 
the  constitution,  laws  and  treaties  of  the  United 
States,  when  any  question  respecting  them  shall 
assume  such  a  form  that  the  judicial  jiower  is 
capable  of  acting  only  when  the  subject  is  sub- 
mitted to  it  by  a  party  who  asserts  his  rights  in  the 
form  prescribed  by  law.  It  then  becomes  a  case. 
Osborne  et  al.  v.  The  Bank  of  the  United  States,  9 
Wheat.  738;  5  Cond.  Rep.  741. 

139.  The  courts  of  the  United  States  have  ju- 
risdiction of  cases  of  maritime  torts,  and  may 
proceed  in  personam  as  well  as  in  rem.  They 
may,  in  the  e.vercise  of  their  admiralty  jurisdic- 
tion, issue  the  process  of  attachment  to  compel 
an  appearance  both  in  cases  of  tort  and  of  con- 
tract. Manro  et  al.  v.Almeidas,  10  Wheat.  473; 
6  Cond.  Rep.  190. 

140.  Jurisdiction  is  neither  given  nor  ousted 
by  the  relative  situation  of  the  parties  concerned 
in  interest,  but  by  the  relative  situation  of  the 
parties  named  on  the  record;  consequently  the 
eleventh  amendment  to  the  constitution,  which 
restrains  the  jurisdiction  of  the  federal  courts 
over  suits  against  states,  is  limited  to  those  suits 
in  which  a  state  is  a  party  on  the  record.  Bank 
of  the  United  States  v.  Planters'  Bank  of  Georgia, 
9  Wheat.  904;  5  Cond.  Rep.  794. 

141.  A  party  who  means  to  except  to  the  juris- 
diction of  the  court  in  a  case  of  seizure,  must 
plead  to  the  jurisdiction.  If  he  files  a  claim  and 
plea  to  the  merits,  on  which  the  parties  are  at 
issue,  it  is  a  waiver  of  any  exception  to  the  juris- 
diction ;  and  a  decree  on  those  merits  cannot 
afterwards  be  arrested,  unless  the  defect  of  juris- 
diction be  apparent  on  the  face  of  the  record. 
The  Ahhy,  1  Mason's  C.  C.  R.  360. 


142.  The  courts  of  the  United  States  will  not 
entertain  jurisdiction  of  a  cause  on  the  ground 
that  one  of  the  parties  is  an  alien  ;  unless  he  be 
stated  to  be  such  in  express  terms.  Michaelson  v. 
Dennison  et  al.,  3  Day,  294. 

143.  Previous  to  the  ratification  of  the  arti- 
cles of  confederation,  congress  had  authority  to 
institute  such  a  tribunal  as  the  commissioners  of 
appeals  with  appellate  jurisdiction  in  cases  of 
prize.  After  the  ratification  of  the  articles  of 
confederation,  it  is  clear  the  court  of  appeals  had 
jurisdiction  of  appeals  from  the  state  admiralty 
courts.  Penhallow  v.  Doane^s  Administrator,  3 
Dall.  54;  1  Cond.  Rep.  21. 

144.  In  cases  of  fraud,  trusts  or  contracts,  the 
jurisdiction  of  the  courts  of  the  United  States  is 
sustainable  wherever  the  person  may  be  found, 
although  lands  not  within  the  jurisdiction  of  the 
court  may  be  affected  by  the  decree.  Massie  v. 
Watts,  6  Cranch,  148;  2  Cond.  Rep.  336. 

145.  The  jurisdiction  of  the  courts  of  the 
United  States  extends,  by  the  constitution,  to 
cases  where  a  caveat  had  been  entered  accord- 
ing to  the  laws  of  Virginia,  existing  before  the 
erection  of  the  part  of  her  territory  into  the  state 
of  Kentucky,  in  which  the  lands  in  controversy 
were  situated,  on  which  caveat  and  judgment 
had  been  entered  :  although  by  the  laws  of  Vir- 
ginia the  judgment  was  declared  to  be  final ;  and 
the  compact  between  Virginia  and  Kentucky  sti- 
pulated, that  rights  acquired  under  Virginia  should 
be  decided  according  to  the  laws  existing  at  the 
time  the  compact  was  entered  into.     Ibid. 

146.  The  courts  of  the  United  States  have  no 
common  law  jurisdiction  in  cases  of  libel  in  cri- 
minal cases.  United  States  v.  Hudson  et  al.,  7 
Cranch,  32;  2  Cond.  Rep.  405. 

147.  A  general  assignee  of  the  efTecls  of  an 
insolvent  cannot  sue  in  the  federal  courts,  if  his 
assignor  could  not  have  sued  in  those  courts. 
Sere  et  al.  v.  Bitot  et  al.,  6  Cranch,  332;  2  Cond. 
Rep.  389. 

148.  A  citizen  of  a  territory  cannot  sue  a  citi- 
zen of  a  state  in  the  courts  of  the  United  States  : 
nor  can  those  courts  take  jurisdiction  in  conse- 
quence of  other  parties  being  joined  who  are 
capable  of  suing.  All  the  parties  on  each  side 
must  be  subject  to  the  jurisdiction.  Neie  Orleans 
v.  Winter  et  al,  1  Wheat.  91  ;  3  Cond.  Rep.  499. 

149.  A  court  of  chancery,  having  obtained  ju- 
risdiction of  the  principal  question,  will  proceed 
to  make  such  decree  as  the  justice  and  equity 
of  the  case  may  require.  Hepburn  et  al.  v.  Dun- 
lop  et  al..,  1  Wheat.  197;  5  Cond.  Rep.  529. 

150.  During  the  war  between  the  United  States 
and  Great  Britain,  a  French  privateer,  duly  com- 
missioned, was  captured  by  a  British  cruiser, 
afterwards  recaptured  by  an  American  privateer, 
again  captured  by  the  British,  recaptured  by  an- 
other American  privateer,  and  brought  into  an 
American  port.  Restitution  on  payment  of  sal- 
vage was  claimed  by  the  French  consul.  A 
claim  was  also  interposed  by  citizens  of  the 
United  States,  who  alleged  their  property  had 
been  unlawfully  taken  by  the  French  vessel,  be- 
fore her  first  capture,  and  praying  an  indemnifi- 
cation from  the  proceeds.  Restitution,  as  prayed, 
was   decreed.      Held,   that  the   courts  of    tins 
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country  have  no  jurisdiction  to  redress  any  sup- 
posed torts  committed  on  the  high  seas  upon  the 
property  of  its  citizens,  by  a  cruiser  regularly 
commissioned  by  a  foreign  friendly  power,  ex- 
cept where  such  cruiser  has  been  fitted  out  in 
violation  of  our  neutrality.  L^ Invincible,  1  Wheat. 
238;  3  Cond.  Rep.  558. 

151.  The  third  article  of  the  constitution  of 
the  United  States,  which  declares  that  "the  judi- 
cial power  shall  extend  to  all  cases  of  admiralty 
and  maritime  jurisdiction,"  vests  in  the  United 
States  exclusive  jurisdiction  of  all  such  cases: 
and  that  a  murder  committed  in  the  waters  of  a 
state  where  the  tide  ebbs  and  flows,  is  a  case  of 
admiralty  and  maritime  jurisdiction.  United 
States  V.  Bcvans,  3  Wheat.  336;  4  Cond.  Rep. 
275. 

152.  Congress  have  not,  in  the  8th  section  of 
the  act  of  April  30th,  1790,  ch.  36,  for  the  punish- 
ment of  certain  offences  against  the  United 
States,  exercised  the  power,  if  any  such  is  given 
by  the  constitution  of  the  United  States,  of  con- 
ferring jurisdiction  on  the  courts  of  the  United 
States,  of  a  murder  committed  in  the  waters  of 
a  state  where  the  tide  ebbs  and  flows.     Ibid. 

153.  Congress  having  provided,  in  the  8th  sec- 
tion of  the  act  of  April  30th,  1790,  for  the  pun- 
ishment of  murder,  &c.,  committed  "upon  the 
high  seas,  or  in  any  river,  haven,  basin,  or  bay, 
out  of  the  jurisdiction  of  any  particular  state," 
it  is  not  the  offence  committed,  but  the  bay,  &c., 
in.  which  it  is  committed,  that  must  be  out  of  the 
jurisdiction  of  the  state.     Ibid. 

154.  The  courts  of  the  United  States  have 
jurisdiction  of  a  murder  committed  on  the  high 
seas,  from  a  vessel  belonging  to  the  United  States, 
by  a  foreigner  being  on  board  of  such  vessel, 
upon  another  foreigner  being  on  hoard  of  a  fo- 
reign vessel.  United  States  v.  Furlong,  5  Wheat. 
184;  4  Cond.  Rep.  623. 

155.  The  courts  of  the  United  States  have  not 
jurisdiction  of  a  murder  committed  by  one  fo- 
reigner on  another  foreigner  on  board  a  foreign 
vessel  on  the  high  seas.  But  they  have  jurisdic- 
tion of  a  piracy  thus  committed.     Ibid. 

156.  Whatever  may  be  the  exemption  of  a 
public  ship  herself,  and  of  her  armament  and 
munitions  of  war,  from  being  amenable  to  the 
jurisdiction  of  the  courts  of  the  United  Slates 
the  prize  property  which   she  brings   into  our 

'ports  is  liable  to  such  jurisdiction  for  the  purpose 
of  examination  and  inquiry,  and  if  a  proper  case 
is  made  out,  for  restitution  to  those  whose  pos- 
session has  been  divested  by  a  violation  of  our 
neutrality  ;  and  if  the  goods  are  landed  from  the 
pubkc  ship  in  our  ports,  by  the  express  permis- 
sion of  cur  government,  it  does  not  vary  the  case, 
since  it  involves  no  pledge,  that  if  illegally  cap- 
tured they  shall  be  exempted  from  the  orilinary 
operation  of  the  laws  of  the  United  States.  San- 
tissiina  Trinidad,  7  Wheat.  283;  5  Cond.  Rep. 
284. 

157.  The  federal  courts  have  jurisdiction  of 
cases  involving  questions  arising  under  the  com- 
pact between  Virginia  and  Kentucky,  notwith- 
standing that  compact  provided  for  the  creation 
of  a  tribunal  to  determine  upon   its   meaning. 


Green  ct  al.  v.  Biddle,  8  Wheat.  1 ;  5  Cond.  Rep. 
369. 

158.  The  courts  of  the  United  States  have 
jurisdiction  under  the  act  of  April  30th,  1790,  ch. 
36,  of  murder  or  robbery  committed  on  the  high 
seas,  although  not  committed  on  board  a  vessel 
belonging  to  citizens  of  the  United  States,  as  if 
she  had  no  national  character,  but  was  held  by 
pirates,  or  persons  not  lawfully  sailing  under  the 
flag  of  any  foreign  nation.  The  United  States  v. 
Holmes  et  al,  5  Wheat.  412;  4  Cond.  Rep.  708. 

159.  The  courts  of  the  United  States  will  not 
suffer  their  jurisdiction  to  be  ousted  by  the  mere 
joinder  or  non-joinder  of  formal  parties  ;  but  will 
rather  proceed  without  them,  and  decide  upon 
the  merits  of  the  case  between  the  parties  who 
have  the  real  interest  before  it,  when  it  can  be 
done  without  prejudice  to  the  rights  of  others. 
Wornilcy  v.  Wormley,  8  Wheat.  421;  5  Cond. 
Rep.  473. 

160.  The  courts  of  the  United  States  have 
jurisdiction  of  suits  by  or  against  executors  or 
administrators,  if  they  are  citizens  of  different 
states,  although  their  testators  or  intestates  were 
not  thus  entitled  to  sue,  or  liable  to  be  sued,  in 
these  courts.  The  11th  section  of  the  judiciary 
act  of  Sept.  24;  1789,  ch.  20,  is  not  applicable  to 
such  cases.  Childress  et  al.  v.  Emory  et  al., 
Ex'rs,  fyc.,  8  Wheat.  642 ;  5  Cond.  Rep.  547. 

161.  A  court  of  the  United  States  has  no  ju- 
risdiction to  enjoin  proceedings  in  a  state  court. 
Diggs  v.Wokott,  4  Cranch,  179;  2  Cond.  Rep. 
75. 

162.  The  legislature  of  a  state  cannot  annul 
the  judgments  or  determine  the  jurisdiction  of 
the  courts  of  the  United  States.  The  United 
States  V.  Judge  Peters,  5  Cranch,  115;  2  Cond. 
Rep.  202. 

163.  If  the  record  shows  an  inferior  court  had 
not  jurisdiction  of  a  case,  the  supreme  court  will 
not  award  a  venire  facias  de  novo.  Binstham, 
Plaintiff  in  Error,  v.  Cabot  et  al,  3  Dall.  19;  1 
Cond.  Rep.  13. 

164.  Questions  of  prize  are  exclusively  of  ad- 
miralty jurisdiction.     Ibid. 

165.  Where  muskets  were  carried  by  the  pas- 
sengers on  board  of  a  French  armed  vessel  from 
New  York  to  a  port  in  the  West  Indies,  and  pow- 
der was  taken  from  on  board  a  French  frigate  in 
the  harbour  of  New  York,  and  carried  by  this 
same  vessel  to  Port  de  Paix;  a  proceeding 
against  the  vessel,  as  forfeited  under  the  act  of 
congress  passed  22d  May,  1798,  prohibiting  for 
one  year  the  exportation  of  arms  and  ammuni» 
tion,  is  a  cause  of  admiralty  and  maritime  juris- 
diction. It  is  a  process  of  the  nature  of  a  libel 
in  rem,  and  does  not  in  any  degree  'ouch  the 
person  of  the  offender ;  and  no  jury  was  required 
for  the  trial  of  the  same.  The  United  States  v. 
La  Vengeance,  3  Dall.  297;   1  Cond.  Rep.  132. 

166.  If  a  state  is  really  a  party  to  a  suit  in  an 
inferior  court,  a  plea  to  the  jurisdiction  may  be 
put  in  there;  or,  perhaps  without  such  a  plea, 
the  supreme  court  would  revise  the  judgment  on 
a  writ  of  error.  Fowler  et  al  v.  Lindscy  ct  al,  3 
Dall.  411  ;  1  Cond.  Rep.  189. 

167.  The  supreme  court  understands  the  ex- 
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pressions  in  the  act  of  congress,  giving  jurisdic- 
tion to  the  courts  of  the  United  States,  "where 
an  aUen  is  a  party,  or  the  suit  is  between  the 
citizen  of  the  state  where  the  suit  is  brought, 
and  a  citizen  of  another  state,"  to  mean,  That 
each  distinct  interest  should  be  represented  by 

Eersons.  all  of  whom  have  a  right  to  sue,  or  may 
e  sued,  in  the  federal  courts;  that  is,  when  the 
interest  is  joint,  each  of  the  persons  concerned 
in  that  interest  must  be  competent  to  sue,  or  be 
liable  to  be  sued,  in  those  courts.  Strawbridge 
V.  Ciirtn^s,  3  Cranch,  267  ;  1  Cond.  Rep.  523. 

168.  The  supreme  court  has  no  jurisdiction  in 
a  writ  of  error  to  a  state  court,  under  the  25th 
section  of  the  judiciary  act  of  1789,  if  the  deci- 
sion of  the  state  court  be  in  favour  of  the  privi- 
lege claimed  under  the  act  of  congress.  Gordon 
V.  Caldcleugh,  3  Cranch,  268;  1  Cond.  Rep. 
524. 

167.  Neither  the  constitution  nor  the  act  of 
congress  regards  the  subject  of  the  suit,  but  the 
parlies  to  it.  A  description  of  the  parties  is 
therefore  indispensable  to  the  e.xercise  of  juris- 
diction ;  which  is  by  the  law  limited  to  suits  be- 
tween citizens  and  foreigners,  and  between 
citizens  of  different  states.  Mobsman,  survivins; 
Err,  V.  Hiqginson,  4  Dall.  12;  1  Cond.  Rep.  210'. 
Course  v.  Stead,  4  Dall.  22;   1  Cond.  Rep.  217. 

170.  The  verdict  or  judgment  does  not  ascer- 
tain the  value  of  the  matter  in  dispute  between 
the  parties.  To  determine  this,  recurrence  must 
be  had  to  the  original  controversy — to  the  matter 
in  dispute  when  the  action  was  instituted.  The 
descriptive  words  of  the  statute  regulating  the 
jurisdiction  of  the  supreme  court,  in  cases  of 
writs  of  error  and  appeals,  point  emphatically  to 
this  criterion  ;  and,  in  common  understanding, 
the  thing  demanded,  the  penalty  of  a  bond,  and 
not  the  thing  fonncj,  constitutes  the  matter  in 
dispute  between  the  parties.  The  nature  of  the 
case  must  guide  the  judgment  of  the  court ;  and 
whenever  the  law  makes  a  rule,  the  rule  must 
be  obeyed.  Wilson  v.  Daniel,  3  Dall.  401 ;  1 
Cond.  Rep.  185. 

171.  Where  the  value  of  the  matter  in  dispute 
did  not  appear  upon  the  record,  the  court  al- 
lowed affidavits  to  prove  the  same  to  be  taken 
on  notice  to  the  opposite  party  ;  the  writ  of  error 
not  to  be  a  supersedeas.  Williamson,  Plaintiff 
in  Error,  v.Kincaid,  4  Dall.  20;  1  Cond.  Rep. 
215.  Course  et  al.  v.  Stead  et  ux.,  4  Dall.  22:  1 
Cond.  Rep.  217. 

172.  The  court  will  permit  viva  voce  testimo- 
ny to  be  civen  of  the  value  of  the  matter  in  dis- 
pute. The  United  States  v.  The  Brig  Union,  4 
Cranch,  216;  2  Cond.  Rep.  91. 

173.  The  courts  of  the  United  States  are 
courts  of  limited,  but  not  of  inferior  jurisdiction. 
If  the  jurisdiction  be  not  alleged  in  the  proceed- 
ings, their  judgments  and  decrees  may  be  re- 
versed for  that  cause,  on  a  writ  of  error  and 
appeal ;  but,  until  reversed,  they  are  conclusive 
evidence  between  parties  and  privies.  M-Cor- 
mick  v.  Sullivant,  10  Wheat.  192;  6  Cond.  Rep. 

174.  Jurisdiction  of  courts  of  equity  over  lega- 
cies cannot  be  exercised  until  the  will  has  re- 
ceived probate  in  the  proper  court,  having  pe- 


culiar jurisdiction  over  testamentary  matters. 
Armstrong  V.  Lear,  12  Wheat.  169 ;  6  Cond.  Rep. 
500. 

175.  If  it  does  not  appear  by  the  record  that 
the  character  of  the  original  parties  will  support 
the  jurisdiction,  it  cannot  be  sustained.  Mon- 
talet  V.  Murray,  4  Cranch,  46  ;  2  Cond.  Rep.  19. 

176.  The  courts  of  the  United  States  have  no 
jurisdiction  w-hen  both  parties  are  aliens.     Ibid. 

177.  It  may  be  laid  as  a  rule  which  admits 
of  no  exceptions,  that  in  all  cases  where  juris- 
diction depends  on  the  party,  it  is  the  party 
named  on  the  record.  The  Governor  of  Georgia 
v.Madrazo,  1  Peters,  121. 

178.  The  libel  and  claim  exhibited  a  demand 
for  money  actually  in  the  treasury  of  the  state 
of  Georgia,  mixed  up  with  the  general  funds  of 
the  state,  and  for  slaves  in  the  possession  of  the 
government;  the  possession  of  both  of  w^hich 
was  acquired  by  means  which  it  was  lawful  in 
the  state  to  exercise.  Held,  That  the  courts  of 
the  United  States  had  no  jurisdiction  ;  the  same 
being  taken  away  by  the  eleventh  article  of  the 
amendments  to  the  constitution  of  the  United 
States.     Ibid.  123. 

179.  In  a  case  where  the  chief  magistrate  of 
a  state  is  sued,  not  by  his  name,  but  by  his  style 
of  office,  and  the  claim  made  upon  him  is  en- 
tirely in  his  official  character,  the  state  itself 
rrlay  be  considered  a  party  in  the  record.  Ibid. 
124. 

180.  The  complainants  are  stated  in  the  bill 
to  be  citizens  of  the  state  of  South  Carolina. 
The  defendant,  the  Bank  of  Georgia,  is  a  body 
corporate,  existing  under  an  act  of  the  legisla- 
ture, but  the  citizenship  of  the  individual  corpo- 
rators is  not  stated.  The  averment  in  the  ori- 
ginal bill  is,  that  William  B.  Bullock  and  Samuel 
Hale  are  citizens  of  Georgia,  and  residents 
therein  ;  William  B.  Bullock  is  afterwards  de- 
signated in  the  bill,  as  "  President  of  the  Mother 
Bank,  and  Samuel  Hale,  as  the  President  of  the 
Branch  Bank  at  Augusta,  in  the  State  of  Georgia." 
The  courts  of  the  United  States  have  no  juris- 
diction of  the  case.  The  record  does  not  show 
that  the  defendants  were  citizens  of  Georgia, 
nor  are  there  any  distinct  allegations  that  the 
stockholders  of  the  bank  were  citizens  of  that 
state.  Breithaupt  et  al.  v.  The  Bank  of  Georgia 
et  al,  1  Peters,  238. 

i81.  The  constitution  and  laws  of  the  United 
States  give  jurisdiction  to  the  district  courts,  over 
all  cases  in  admiralty;  but  jurisdiction  over  the 
case  does  not  constitute  the  case  itself.  The 
American  Insurance  Company  v.  Three  Hundred 
and  Fifty-six  Bales  of  Cotton,  1  Peters,  545. 

182.  The  constitution  declares  that  '-the  judi' 
cial  power  shall  extend  to  all  cases  in  law  and 
equity  arising  under  it — the  laws  of  the  United 
•States,  and  treaties  made,  or  which  shall  be 
made  under  their  authority  ; — to  all  cases  affect- 
ing ambassadors,  or  other  public  ministers  and 
consuls;  to  all  cases  of  admiralty  and  maritime 
jurisdiction."  The  constitution  certainly  con- 
templates these  as  three  distinct  classes  of  eases ; 
and  if  they  are  distinct,  the  grant  of  jurisdiction 
over  one  of  them,  does  not  confer  jurisdiction 
over  either  of  the  other  two.     The  discriraina- 
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tion  made  between  them  is  conclusive  against 
their  identity.     Ibid. 

183.  It  cannot  be  alleged,  that  a  citizen  of  one 
state  having  title  to  lands  in  another  state,  is 
disabled  from  suing  for  those  lands  in  the  courts 
of  the  United  States,  by  the  fact  that  he  derives 
his  title  from  a  citizen  of  the  state  in  which  the 
lands  lie.  McDonald  v.Smalley  ct  al.,  1  Peters, 
623. 

184.  In  a  contract  between  a  mortgagor  and 
mortgagee,  being  citizens  of  different  states, 
it  cannot  be  doubted  that  an  ejectment,  or  bill  to 
foreclose,  may  be  brought  in  a  court  of  the 
United  States,  by  the  mortgagee  residing  in  a 
different  state.     Ibid.  624. 

185.  When  the  proceedings  of  a  conrt  of  com- 
petent jurisdiction  are  brought  before  another 
court  collaterally,  they  are  by  no  means  subject 
to  all  the  exceptions  which  might  be  taken  to 
them  on  a  direct  appeal.  The  general  and  well 
settled  rule  of  law  in  such  cases  is,  that  when 
the  proceedings  are  collaterally  drawn  in  ques- 
tion, and  it  appears  on  the  face  of  them  that  the 
subject-matter  was  within  the  jurisdiction  of  the 
court,  they  are  voidable  only.  The  errors  and 
irregularities  of  any  suit  are  to  be  corrected  by 
some  direct  proceeding,  either  before  the  same 
court  to  set  them  aside,  or  in  an  appellate  court. 
If  there  is  a  total  want  of  jurisdiction,  the  pro- 
ceedings are  void,  and  a  mere  nullity,  and  confer 
no  right  and  afford  no  justification,  and  may  be 
rejected  when  collaterally  drawn  in  question. 
Thompson  v.  Tolmie,  2  Peters,  163. 

186.  When  the  jurisdiction  of  the  court  on  the 
subject,  under  whose  authority  lands  have  been 
sold,  appears  on  the  face  of  the  proceedings,  its 
errors  or  mistakes,  if  any  were  committed,  can- 
not be  corrected  or  examined  when  brought  up 
collaterally.     Ibid.  169. 

187.  When  there  is  no  change  of  the  parties 
to  a  suit  during  its  progress,  a  jurisdiction  de- 
pending on  the  condition  of  the  parties  is  go- 
verned by  that  condition  as  it  was  at  the  com- 
mencement of  the  suit.  Conolly  ct  ul.  v.  Taylor^ 
2  Peters,  565. 

188.  If  an  alien  should  sue  a  citizen,  and 
should  omit  to  state  the  character  of  the  parties 
in  the  bill,  though  the  court  could  not  exercise 
jurisdiction  while  the  defect  in  the  bill  remained, 
yet  it  might;  as  is  every  day's  practice,  be  cor- 
reoled  at  any  time  before  the  hearing,  and  the 
conrt  would  not  hesitate  to  decree  in  the  cause. 
Ibid.  565. 

189.  The  courts  of  the  United  States,  as  courts 
of  efjuity,  po-ssess  jurisdiction  to  maintain  suits 
in  favou^of  legatees  and  distributees  for  their 
portion  of  the  estate  of  the  deceased  ;  notwith- 
standing there  may  be,  by  the  local  jurispru- 
dence, a  remedy  at  law  on  the  atlministration 
bond  in  favour  of  the  piirly.  This  class  of  cases 
is  of  concurre^nt,  and  not  exclusive  jurisdiction. 
Pratt  V.  Northam,  5  Mason's  C.  C.  II.  95. 

190.  A  court  of  equity  has  jurisdiction  in  a 
case  where  ri'lief  is  sought  against  a  meditated 
fraud,  which  throws  a  cloud  over  the  title  of  the 
party.  Briggs  v.  French,  1  Sumner's  C.  C.  K. 
504. 

191.  Courts  of  common  law  and  equity  have 


concurrent  jurisdiction  in  cases  of  fraud.    Lessee 
of  Rhoades  ct  al.  v.  Selin,  4  Wash.  C.  C.  R.  715. 

192.  The  jurisdiction  of  the  courts  of  the 
United  States  depends  exclusively  on  the  con- 
stitution and  laws  of  the  United  States.  Living- 
ston V.  Jefferson,  1  Brockenb.  C.  C.  R.  203. 

193.  When  the  jurisdiction  of  the  several 
courts  has  once  attached,  no  subsequent  change 
in  the  situation  or  relations  of  the  parties  w-ill 
oust  that  jurisdiction.  The  strongest  consi- 
derations of  utility  and  convenience  require, 
that  the  jurisdiction  being  once  vested,  the  ac- 
tion of  the  court  should  not  be  limited,  but  that 
it  should  proceed  to  make  a  final  disposition  of 
the  subject.  The  United  States  v.  Myers  et  al.,  2 
Brockenb.  C.  C.  R.  516. 

194.  The  local  laws  of  the  states  of  the  United 
States,  can  never  confer  jurisdiction  on  the  courts 
of  the  United  States.  They  can  only  furnish 
rules  to  ascertain  the  rights  of  the  parties,  and 
thus  assist  in  the  administration  of  the  proper 
remedies,  where  the  jurisdiction  is  vested  by  the 
laws  of  the  United  States.  Tlie  Steainboat  Or- 
leans \.Phabits,  11  Peters,  175. 
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1.  General  Principles. 

195.  In  an  action  on  a  penal  bond,  the  judg- 
ment is  for  the  penalty,  and  if  such  judgment 
be  of  sufficient  amount",  to  give  to  the  supreme 
court  jurisdiction  over  the  suit,  it  is  immateriaj 
how  much  is  found  to  be  actually  due  by  ver- 
dict. Wilson  V.  Daniel,  3  Dall.  401;  1  Cond 
Rep.  185. 

196.  A  case  which  is  within  the  jurisdiction 
of  the  supreme  court,  on  account  of  the  interest 
a  stale  has  in  the  controversy,  must  be  a  case  in 
which  a  state  is  nominally  or  substantially  a 
party;  it  is  not  sufficient  that  a  slate  may  be 
consequentially  affected.  Fowler  v.  Lindscy,  3 
Dall.  411;   1  Cond.  Rep.  189. 

197.  In  an  action  for  ilower,  the  value  of  the 
property  not  appearing,  the  supreme  court  per- 
mitted the  value  to  be  ascertained  by  aflidavit, 
in  order  to  sustain  the  jurisdiction  of  the  court. 
Williamson  v.  Kincaid,  4  Dall.  20. 

198.  An  act  of  congress  cannot  invest  the  su- 
preme court  with  an  authority  not  warranted  by 
the  constitution.  Marbury  v.  Madison,  1  Cranch, 
137;  1  Cond.  Rep.  267. 

199.  It  is  incumbent  on  the  plaintiff  in  error 
in  the  supreme  court,  to  show  that  the  court  has 
jurisdiction  of  the  cause.  United  Slates  v.  The 
Union  ct  al.,  4  Cranch,  216;'  2  Cond.  Rep.  91. 

200.  The  supreme  court  will  permit  viva  voce 
testimony  to  be  given  of  the  value  of  the  matter 
in  dispute.     Ibid. 

201.  The  supreme  court  has  authority  to  issue 
a  habeus  corpus  where  a  person  is  imprisoned 
under  the  warrant  or  order  of  any  other  court  of 
the  United  Slates.  Ex  parte  Kearney,  7  Wheat. 
38;  5  Cond.  Rep.  225. 

202.  In  an  action  of  trover,  if  the  judgment 
below  be  in  favour  of  the  defendant,  the  value 
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of  the  matter  in  dispute  upon  the  writ  of  error 
in  the  supreme  court  of  the  United  States,  is  the 
sum  claimed  as  damages  in  the  declaration. 
Cook  et  al.  v.Woodrmu,''5  Cranch,  13;  2  Cond. 
Rep.  173. 

203.  The  supreme  court,  on  appeal  from  the 
circuit  court,  is,  with  respect  to  facts,  limited  to 
the  statement  made  in  the  court  below.  Talbot 
V.  Sceman,  1  Cranch,  1;  1  Cond.  Rep.  229. 

204.  The  supreme  court  has  not  jurisdiction  to 
issue  a  mandamus  to  a  register  of  a  land  office 
of  the  United  States,  commanding  him  to  enter 
the  application  of  a  party  for  certain  tracts  of 
land,  according  to  the  seventh  section  of  the  act 
of  May  10th,  1800,  ch.  209,  which  mandamus  had 
been  refused  by  the  supreme  court  of  the  state 
of  Ohio,  upon  the  submission  by  the  register  to 
the  jurisdiction  of  that  court,  being  the  highest 
court  of  law  or  equity  in  that  state.  3I-Cluny  v. 
Silliman,  2  Wheat.  369;  4  Cond.  Rep.  162. 

205.  A  writ  of  error  will  lie  from  the  supreme 
court  upon  the  judgment  of  a  circuit  court  award- 
ing a  peremptory  mandamus  to  restore  to  office  ; 
but  this  can  only  be  when  the  matter  in  contro- 
versy is  sufficient  to  give  jurisdiction  to  the  court ; 
and  as  nothing  is  in  controversy  but  the  office, 
its  value  must  be  ascertained  by  the  salary.  The 
Columbian  Ins.  Co.  v.  JVheelwright,  7  Wheat.  534  ; 
5  Cond.  Rep.  334. 


zance  of  any  cause  not  regularly  brought  before 
it.  Dewhurst  v.  Coulthard,  3  Dall.  409;  1  Cond 
Rep.  189. 

213.  The  supreme  court  has  power  to  grant 
the  writ  of  habeas  corpus  ad  subjiciendum.  Ez 
parte  BoUman,  4  Cranch,  75;  2  Cond.  Rep.  33. 

214.  It  is  no  ground  of  reversal  that  the  court 
below  omitted  to  give  directions  to  the  jury  upon 
any  points  of  law  which  might  arise  in  the  cause, 
where  it  was  not  requested  by  either  party  at  the 
trial.  It  is  sufficient  that  the  court  has  given  no 
erroneous  directions.  Pennock  et  al.  v.  Dialogue, 
2  Peters,  16. 

215.  The  supreme  court  of  the  United  States 
has  not  jurisdiction  by  habeas  corpus  or  other- 
wise, in  a  case  of  a  criminal  prosecution  insti- 
tuted in  a  circuit  court  of  the  United  States,  for 
the  purpose  of  examining  the  judgment  and  pro- 
ceedings of  that  court  in  such  cases.  Ex  parte 
Tobias  Watkins,  3  Peters,  193. 

216.  The  power  of  the  supreme  court  to  award 
writs  of  habeas  corpus  is  conferred  expressly  on 
the  court  by  the  fourteenth  section  of  the  judi- 
ciary act,  and  has  been  repeatedly  exercised.  No 
doubt  exists  respecting  the  power.  No  law  of 
the  United  States  prescribes  the  cases  in  which 
this  great  writ  shall  be  issued,  nor  the  power  of 
the  court  over  the  party  brought  up  by  it.  The 
term  used  in   the  constitution  is  one  which  is 
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had  not  jurisdiction  of  the  case,  the  supreme 
court  will  not,  on  reversal  of  the  judgment,  award 
a  venire  de  novo.  Bingham  v.  Cabot,  3  Dall.  19; 
1  Cond.  Rep.  13. 

207.  The  general  powers  vested  in  the  su- 
preme court  prescribe  the  adoption  of  that  prac- 
tice in  equity  and  admiralty  cases,  which  is 
founded  on  the  custom  and  usage  of  courts  of 
equity  and  admiralty  cases,  constituted  on  simi- 
lar principles  :  but  it  is  still  authorized  to  make 
such  deviations  as  are  necessary  to  adapt  its 
process  and  rules  to  the  peculiar  circumstances 
of  the  country,  subject  to  the  interposition,  al- 
teration and  control  of  the  legislature.  Grayson 
V.  Virginia,  3  Dall.  320;  1  Cond.  Rep.  141. 

208.  The  supreme  court  has  jurisdiction  under 
the  constitution  and  laws  of  the  United  States 
to  bail  a  person  committed  for  trial  on  a  criniinal 
charge  by  a  district  judge.  The  United  States  v. 
Hamilton,  3  Dall.  17. 

209.  A  final  judgment  of  the  supreme  court  is 
conclusive  upon  the  rights  which  it  decides,  and 
no  statute  has  provided  any  process  by  which  it 
can  reverse  its  own  judgments.  Huntcr^s  Lessee 
\.  Martin,  1  Wheat.  304^;  3  Cond.  Rep.  575. 

210.  If  a  cause  has  been  remanded  from  the 
supreme  court  to  a  state  court,  and  the  state 
court  decline  or  refuse  to  carry  into  effect  the 
mandate  of  the  supreme  court,  the  supreme  court 
will  proceed  to  a  final  decision  of  the  cause,  and 
itself  award  execution  thereon.     Ibid. 

211.  The  jurisdiction  of  the  supreme  court 
of  the  United  States  is  pointed  out  by  the  con- 
stitution ;  but  the  distribution  of  the  powers  of 
the  inferior  courts  is  regulated  and  governed  by 
the  laws  by  which  they  are  constituted.  Smith 
V.  Jackson.  1  Paine's  C.  C.  R.  453. 

212.  The  supreme  court  will  not  take  cogni- 
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the  court,  and  all  the  courts  of  the  United  States, 
and  the  judges  thereof,  to  issue  the  writ  "  for  the 
purpose  of  inquiring  into  the  cause  of  commit- 
ment."    Ibid.  201. 

217.  The  supreme  court  has  power  to  issue  a 
mandamus  directed  to  a  circuit  court  of  the 
United  States,  commanding  the  court  to  sign  a 
bill  of  exceptions  in  a  case  tried  before  such 
court.  Ex  parte  Crane  and  another,  5  Peters, 
190. 

218.  The  judiciary  act,  section  13,  enacts  that 
the  supreme  court  shall  have  power  to  issue 
writs  of  prohibition  to  the  district  courts,  when 
proceeding  as  courts  of  admiralty  and  maritime 
jurisdiction ;  and  writs  of  mandamus  in  cases 
warranted  by  the  principles  and  usages  of  law, 
to  any  courts  appointed,  or  persons  holding  offi- 
ces under  the  authority  of  the  United  States.  A 
mandamus  to  an  officer  is  said  to  be  the  exercise 
of  original  jurisdiction ;  but  a  mandamus  to  an 
inferior  court  of  the  United  States  is  in  the  na- 
ture of  appellate  jurisdiction.  A  bill  of  excep- 
tions is  the  mode  of  placing  the  law  of  the  case 
on  a  record,  which  is  to  be  brought  before  the 
supreme  court  by  writ  of  error.     Ibid. 

219.  That  a  mandamus  to  sign  a  bill  of  excep- 
tions is  "  warranted  by  the  principles  and  usages 
of  law,"  is,  we  think,  satisfactorily  proved  by 
the  fact  that  it  is  given  in  England  by  statute ; 
for  the  writ  given  by  the  statute  of  Westminster 
the  second,  is  so  m  fact,  and  is  so  termed  in  the 
books.  The  judiciary  act  speaks  of  usages  o  Jaw 
generally,  not  of  common  law.  In  England  it  is 
awarded  by  the  chancellor,  but  in  the  United 
Ltes  it  is  conferred  expressly  on  the  supreme 
court;  which  exercises  both  comrnon  law  and 
chancery  powers,  is  invested  with  appellate 
power,  aiid^xercises  extensive  control  over  all 
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the  courts  of  the  United  States.  We  cannot  per- 
ceive a  reason  why  the  single  case  of  a  relusal 
of  an  inferior  court  to  sign  a  bill  of  exceptions, 
and  thus  to  place  the  law  of  the  case  on  the  re- 
cord, should  be  withdrawn  from  that  general 
power  to  issue  writs  of  mandamus  to  inferior 
courts,  which  is  conferred  by  statute.     Ibid. 

220.  The  judicial  act  confers  expressly  the 
power  of  General  .superintendence  of  inferior 
courts  on  the  supreme  court.  No  other  tribunal 
exists  by  which  it  can  be  exercised.     Ibid. 

221.  The  supreme  court  will  not  exercise  any 
control  over  the  proceedings  of  an  inferior  court 
of  the  United  States,  in  allowing  or  refusing  to 
allow  amendments  in  the  pleadings  in  cases  de- 
pending in  those  courts  j  but  every  party  in  such 
courts  has  a  right  to  the  judgment  of  the  supreme 
court,  in  a  suit  brought  in  those  courts,  provided 
the  matter  in  dispute  exceeds  the  value  of  two 
thousand  dollars.  Ex  parte  Bmdstreet,  1  Peters. 
634. 

222.  As  the  jurisdiction  of  the  supreme  court 
is  appellate,  it  must  be  shown  to  the  court  that 
the  court  has  the  power  to  award  a  habeas  cor- 
pus, before  one  will  be  granted.  Ex  parte  Md- 
burn,  9  Peters,  704. 

223.  The  onus  probandi  of  the  amount  in  con- 
troversy, to  establish  the  jurisdiction  in  a  case 
brought  before  the  supreme  court  by  writ  of 
error,  is  upon  the  party  seeking  to  obtain  a  revi- 
sion of  the  case.  He  must  prove  that  the  value 
exceeds  two  thousand  dollars  exclusive  of  costs. 
In  this  case,  the  matter  in  question  was  the 
ownership  of  one  negro  woman  and  two  children, 
who  are  slaves,  and  it  is  not  supposed  their  value 
can  be  equal  to  that  sum.  The  writ  of  error  was 
dismissed.     Ilagan  v.  Poison,  9  Peters.  160. 

224.  Where  Ihe  penalty  of  a  bond  is  more 
than  sufficient  to  confer  jurisdiction,  but  the 
amount  really  due  is  below  it,  the  supreme  court 
will  not  entertain  the  suit.  United  States  v. 
M'-Dowell,  4  Cianch,  316;  2  Cond.  Rep.  122. 

225.  The  supreme  court  has  jurisdiction  where 
one  party  claims  under  a  grant  from  the  state  of 
New  Hampshire,  and  the  other  under  a  grant 
from  the  state  of  Vermont,  although  at  the  time 
of  the  first  grant  Vermont  was  part  of  New 
Hampshire.  Town  of  Paiolct  \.  Clarke  et  al.,  9 
Cranch,  292;  3  Cond.  Rep.  408. 

2.  tOriginal  Jurisdiction  of  the  Supreme  Court. 

226.  The  second  section  of  the  third  article 
of  the  constitution,  giving  original  jurisdiction  to 
the  supreme  court,  in  cases  affecting  consuls, 
does  not  prevent  the  legislature  from  vesting 
a  concurfent  jurisdiction  in  favour  of  courts. 
United  States  v.  llavara,  2  Dall.  297. 

227.  The  sui)reme  court  of  the  United  Slates 
have  not  jurisdiction  in  the  matter  of  a  bill  filed 
by  the  Cherokee  nation  of  Indians,  against  the 
state  of  Georgia,  praying  for  an  injunction  to 
prevent  the  execution  of  certain  laws  passed  by 
the  legislature  of  Georgia,  relative  to  lands  with- 
in the  boundaries  of  the  lands  of  the  Cherokee 
nation  :  the  Cherokee  nation  not  being  "a  foreign 
state,"  in  the  sense  in  which  the  term  -''foreign 
state"  is  used  in  the  constitution  of  the  United 


States.     The  Cherokee  Nation  v.  The  State  of 
Georgia,  5  Peters,  1. 

228.  The  third  article  of  the  constitution  of 
the  Unitetl  States  describes  the  extent  of  the 
judicial  power.  The  second  section  closes  an 
enumeration  of  the  cases  to  which  it  extentis, 
with  '-controversies  between  a  state  aiul  the 
citizens  thereof,  and  foreign  states,  citizens  or 
subjects."  A  subsequent  clause  of  the  same 
section  gives  the  supreme  court  original  juris- 
diction in  all  cases  in  which  a  state  shall  be  a 
party  —  the  state  of  Georgia  may  then  certainly 
be  sued  in  tKe  supreme  court.     Ibid. 

229.  This  bill,  filed  on  behalf  of  the  Cherokees, 
seeks  to  restrain  a  state  from  the  forcible  exer- 
cise of  legislative  power  over  a  neighbouring 
people  asserting  their  independence;  their  right 
to  which  the  state  denies.  On  several  of  the 
matters  alleged  in  the  bill;  for  example,  on  the 
laws  making  it  criminal  to  exercise  the  usual 
power  of  self-government  in  their  own  country, 
by  the  Cherokee  nation  ;  the  supreme  court  can- 
not interpose,  at  least  in  the  form  in  which  those 
matters  are  presented.  That  part  of  the  bill 
which  respects  the  land  occupied  by  the  Indians, 
and  prays  the  aid  of  the  court  to  protect  their 
possessions,  may  be  more  doubtful.  The  mere 
question  of  right  might  perhaps  be  decided  by 
the  supreme  court,  in  a  proper  case,  with  proper 
parties.  But  the  court  is  asked  to  do  more  than 
decide  on  the  title.  The  bill  requires  the  court 
to  control  the  legislature  of  Georgia,  and  to  re- 
strain the  exertion  of  its  physical  force.  The 
propriety  of  such  an  interposition  by  the  court 
may  well  he  questioned.  It  savours  too  much 
of  the  exercise  of  political  power,  to  be  within 
the  proper  province  of  the  judicial  department. 
Ibid. 

230.  Congress  has  passed  no  act  for  the  spe- 
cial purpose  of  prescribing  the  mode  of  pro- 
ceeding in  suits  instituted  against  a  state,  or  in 
any  suit  in  which  the  supreme  court  is  to  exer- 
cise the  original  jurisdiction  conferred  by  the 
constitution.  State  of  Neiv  Jersey  v.  The  State 
of  New  York,  &  Peters,  284. 

231.  It  has  been  settled,  on  great  deliberation, 
that  the  supreme  court  may  exercise  its  original 
jurisdiction  in  suits  against  a  state,  under  the 
authority  conferred  by  the  constitution  and  exist- 
ing acts  of  congress.  The  rule  respecting  the 
process,  the  persons  on  whom  it  is  to  be  served, 
and  the  time  of  service,  is  fixed.  The  course 
of  the  court,  after  due  service  of  process,  has 
also  been  prescribed.     Ibid. 

232.  In  a  suit  in  the  supreme  court,  instituted 
by  a  state  against  another  stale  of  the  Union,  the 
service  of  the  process  of  the  court  on  the  go- 
vernor and  attorney-general  of  the  state,  sixty 
days  before  the  return  day  of  the  process,  is 
sufhcient  service.     Ibid. 

233.  At  a  very  early  period  in  our  judicial 
history,  suits  were  instituted  in  the  supreme 
court  against  states,  and  the  questions  concern- 
ing its  jurisdiction  and  mode  of  proceeding  were 
necessarily  considered.     Ibid. 

234.  An  injunction  was  refused  by  the  su- 
preme court,  on  a  motion  for  an  injunction  to 
prevent  the  execution  of  certain  acts  of  the  legis 
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lature  of  the  state  of  Georgia,  in  the  territory  of 
the  Cherokee  nation  of  Indians,  on  behalf  ot  the 
Cherokee  nation;  they  claiming  to  proceed  in 
the  supreme  court  of  the  United  States  as  a  fo- 
reign state  against  the  state  of  Georgia ;  under 
the'  provision  of  the  constitution  of  the  United 
States,  which  gives  to  the  court  jurisdiction  ni 
controversies  in  which  a  state  ot  the  United 
States,  or  the  citizens  thereof,  and  a  foreign 
state,  citizens  or  subjects  thereof,  are  parties. 
The  Cherokee  Nation  v.  The  State  of  Georgia,  5 
Peters   1. 

235.' Where  the  words  of  the  constitution  con- 
fer only  appellate  jurisdiction  on  the  supreme 
court,  original  jurisdiction  is  most  certainly  not 
given ;  but  where  the  words  admit  of  appellate 
jurisdiction,  the  power  to  take  cognizance  of  the 
suit  originally,  does  not  necessarily  negative  the 
power  to  decide  upon  it  on  appeal,  if  it  rnay 
originate  in  a  different  court.  Cohens  v.  The 
State  of  Virginia,  6  Wheat.  264  ;  5  Cond.  Rep.  90. 
236.  In  every  case  to  which  the  judicial  power 
extends,  and  in  which  original  jurisdiction  is  not 
expressly  given,  that  judicial  power  shall  be 
exercised  in  the  appellate,  and  only  in  the  ap- 
pellate form.  The  original  jurisdiction  of  the 
supreme  court  cannot  be  enlarged,  but  its  ap- 
pellate jurisdiction  may  be  exercised  in  every 
case,  cognizable  under  the  third  article  of  the 
constitution  of  the  United  States,  in  the  courts 
of  the  United  States,  in  which  original  jurisdic- 
tion can  be  exercised.     Ibid. 

237.  In  those  cases  in  which  original  jurisdic- 
tion is  given  to  the  supreme  court,  the  judicial 
power  cannot  be  exercised  in  its  appellate  form. 
In  every  other  case  the  jurisdiction  is  to  be  exer- 
cised in  the  original  or  appellate  form,  or  both, 
as  the  wisdom  of  congress  may  direct.  With 
the  exception  of  those  cases  in  which  original 
jurisdiction  is  given  to  the  supreme  court,  there 
is  none  to  which  the  judicial  power  extends 
from  which  the  original  jurisdiction  of  the  infe- 
rior courts  is  excluded  by  the  constitution.  Os- 
born  ct  al.  v.  The  Bank  of  the  United  States,  9 
Wheat.  738;  5  Cond.  Rep.  741. 

238.  The  constitution  establishes  the  supreme 
court,  and  defines  its  jurisdiction.  It  enumerates 
cases  in  which  jurisdiction  is  original  and  exclu- 
sive, and  then  defines  that  which  is  appellate ; 
but  it  does  not  intimate  that  in  any  such  case 
the  power  cannot  be  exercised  in  its  original 
form,  by  courts  of  original  jurisdiction.     Ibid. 

239.  If  a  state  cannot  sue  at  law  for  a  right 
of  sovereignty  and  jurisdiction,  yet  it  seems  that 
it  might  file  a  bill  in  equity  against  the  state, 


contesting  its  claims  in  the  supreme  court  ot  the    ibia. 


241.  An  indictment  under  the  27th  section  of 
the  act  of  April  30,  1790,  ch.  36,  for  a  violation 
of  the  laws  of  nations,  by  offering  violence  to 
the  person  of  a  foreign  minister,  is  not  '-a  case 
affecting  ambassadors  or  other  public  ministers  ;" 
of  which  cases,  by  the  constitution  of  the  United 
States,  the  supreme  court  has  original  jurisdic- 
tion. The  United  States  v.  Ortega,  1 1  Wheat.  467  ; 
6  Cond.  Rep.  394. 

242.  The  states  composing  the  United  States, 
in  their  highest  sovereign  capacity,  in  the  con- 
vention of  the  people  thereof,  on  whom,  by  the 
revolution,  the  prerogative  of  the  crown,  and  the 
transcendent  power  of  the  parliament  of  Eng- 
land, devolved,  in  a  plenitude  unimpaired  by  any 
act,  and  controllable  by  no  authority,  adopted  the 
constitution,  by  which  they  respectively  made 
to  the  United  States  a  grant  of  judicial  power 
over  controversies  between  two  or  more  states. 
By  the  constitution  it  was  ordained  that  this  ju- 
dicial power,  in  cases  where  a  state  was  a  party, 
should  be  exercised  by  the  supreme  court  as  one 
of  original  jurisdiction.    The  states  waived  their 
exemption  from  judicial  power,  as  sovereigns  by 
original  and  inherent  right,  by  their  own  grant, 
and  over  themselves  in  such  cases;  but  which 
they  would  not  grant  to  any  inferior  tribunal. 
The  State  of  Rhode  Island  v.  The  State  of  Mas- 
sachusetts, 12  Peters. 

243.  The  proceeding  by  a  state  against  a  state 
to  settle  a  question  of  boundary,  is  by  bill  to  be 
quieted  as  to  the  boundary  of  the  disputed  ter- 
ritory.    Ibid.  .     . 

244.  The  supreme  court  has  a  right  to  juris- 
diction where  a  bill  has  been  filed  for  the  adjust- 
ment and  settlement  of  the  boundary  line  be- 
tween two  states;  the  object  of  the  bill  not 
being  to  disturb  the  title  to  property,  granted  by 
the  state  holding  possession  within  the  disputed 
territory.     Ibid. 

245.  The  words  of  the  constitution  relative 
to  the  original  jurisdiction  of  the  supreme  court, 
"controversies  between  two  or  more  states," 
'•'  all  controversies  of  a  civil  nature  where  a  state 
is  a  party,"  are  broad,  comprehensive  teims;  by 
no  obvious  meaning  or  necessary  implication  ex- 
cluding those  which  relate  to  the  title,  boundary, 
jurisdiction  or  sovereignty  of  a  state.  The  judi- 
ciary act  makes  certain  exceptions,  which  apply 
only  to  cases  of  private  persons,  and  cannot  em- 
brace a  case  of  a  state  against  a  state.     Ibid. 

246.  The  original  jurisdiction  of  the  supreme 
court  extends  to  the  settlement  of  questions  of 
boundary  between  two  or  more  states,  in  suits 
instituted  in  that  court  by  a  state  against  a  state. 


United  States,  praying  to  be  quieted  as  to  the 
boundary  of  the  disputed  territories;  and  the 
court,  in  order  to  effectuate  justice,  might  ap- 
point commissioners  to  ascertain  and  report  those 
boundaries.  New  York  v.  Connecticut,  4  Dall.  1 ; 
1  Cond.  Rep.  203. 

240.  The  authority  given  by  the  act  establish- 
ing the  judicial  courts  of  the  United  States,  to 
the  supreme  court,  to  i.ssue  writs  of  mandamus 
to  public  ofRcers.  is  not  warranted  by  the  con- 
stitution. Marbiiry  v.  31adison,  1  Cranch,  137; 
1  Cond.  Rep.  267. 


247.  A  bill  was  filed  by  the  state  of  Rhode 
Island  against  the  state  of  Massachusetts,  for 
the  purpose  of  a  settlement  of  boundary  between 
the  two  states.  The  state  of  Massachusetts  ap- 
peared, and  filed  a  plea  to  the  jurisdiction  of  the 
supreme  court.  The  court,  after  the  argument 
of  a  motion  to  dismiss  the  bill  for  want  of  juris- 
diction, sustained  the  proceedings,  and  decidea 
that  the  court  had  jurisdiction  of  the  case  A 
motion  was  then  made,  by  the  '^^""^^^[j  , '^^^ 
state  of  Massachusetts,  for  Ij^Y^  »«  .  ^^^^^^^ 
the  plea  filed  in  the  case,  and  also  to  uithdraw 
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the  appearance.  By  the  court: — The  practice 
must  be  well  settled  that  iu  suits  against  a  slate, 
if  the  state  shall  refuse  or  neglect  to  appear  upon 
due  service  of  process,  no  coercive  measures 
will  be  taken  to  compel  appearance;  but  the 
complainant  or  plaintiff  will  be  allowed  to  pro- 
ceed ex  parte.  If,  upon  this  view  of  the  case, 
the  counsel  of  the  state  of  Massachusetts  shall 
elect  to  withdraw  the  appearance  heretofore  en- 
tered, leave  will  be  accordingly  given.     Ibid. 

248.  The  constitution  declares  that  "the  judi- 
cial power  shall  e.xtend  to  all  cases  of  law  and 
equity  arising  under  it — the  laws  of  the  United 
States,  and  treaties  made  or  which  shall  be  made 
under  their  authority  ;  to  all  cases  affecting  am- 
bassadors, or  other  public  ministers  and  consuls; 
to  all  cases  of  admiralty  and  maritime  jurisdic- 
tion." The  constitution  certainly  contemplates 
these  as  three  distinct  classes  of  cases;  and  if 
they  are  distinct,  the  grant  of  jurisdiction  over 
one  of  them  does  not  confer  jurisdiction  over 
either  of  the  other  two.  The  discrimination 
made  between  them  in  the  constitution  is  con- 
clusive against  their  identity.  The  American 
Ins.  Co.  v.  356  Bales  of  Cotton,  1  Peters,  545. 

249.  The  constitution,  article  3,  sec.  2,  pro- 
vides that  "  in  all  cases  affecting  ambassadors, 
other  public  ministers  and  consuls,  and  those  in 
which  a  state  shall  be  party,  the  supreme  court 
shall  have  original  jurisdiction."  A  case  which 
belongs  to  the  jurisdiction  of  the  supreme  court, 
on  account  of  the  interest  which  a  state  has  iu 
the  controversy,  must  be  a  case  in  which  a  state 
is,  either  nominally  or  substantially,  a  party. 
Fou'ler  et  al.  v.  Lindseij  et  al.,  3  Dall.  411. 

250.  It  is  not  sufficient  that  a  state  may  be 
consequentially  affected  ;  for,  in  such  a  case  (as 
where  the  grants  of  different  states  are  brought 
into  litigation),  the  circuit  court  has  clearly  a 
jurisdiction.     Ibid. 

251.  A  controversy  relative  to  soil  or  jurisdic- 
tion between  two  states,  occurring  in  a  suit  be- 
tween two  individuals,  to  which  neither  of  the 
states  is  a  party,  is  not  a  case  within  the  original 
jurisdiction  of  the  supreme  Court.  If,  in  such  a 
case,  either  of  the  two  states  have  the  right  of 
soil,  they  may  contest  it  at  any  time  in  this 
court,  notwithstanding  a  decision  in  the  suit  be- 
tween the  inilividuais.  And  though  the  states 
may  have  parted  with  the  right  of  soil,  still  the 
ri^ht  of  jurisdiction  is  unimpaired.     Ibid. 

252.  A  state,  not  being  a  party  to  an  ejectment 
brought  in  the  circuit  court  by  private  indivi- 
duals, nor  interested  in  its  decision,  is  not  enti- 
tled to  an  injunction  from  this  court,  on  a  general 
claim  of  soil  and  jurisdiction  involved  in  the 
privaie^uit.  The  State  of  Neiv  York  v.  The  State 
of  Connecticut.  4  Dall.  3. 

253.  Although  a  mandamus  may  be  directed 
to  other  courts  in  the  cvercise  of  the  appellate 
jurisdiction  of  this  court,  yet  to  issue  such  a  writ 
to  an  officer  for  tin;  delivery  of  a  paper,  such  as 
a  commission  to  a  public  olficiT,  is  in  effect  the 
same  as  to  sustain  an  original  action   for  that 

Eaper,  and   therefore  bt-lonirs  not  to  appellate, 
ut  to  original  jurisdiction.  Marburtj  v.  Madison, 
1  Cranch,  137,  174. 


3.  Appellate  Jurisdiction  of  the  Supreme  Court. 

254.  No  writ  of  error  lies  to  the  .supreme  court 
to  reverse  the  judgment  of  a  circuit  court,  in  a 
civil  action  carried  from  the  district  court  to  the 
circuit  court,  by  writ  of  error.  The  United  Slates 
V.  Goodwin,  7  Cranch,  108;  2  Cond.  Rep.  434. 

255.  The  constitution  provides,  art.  3,  sec.  2, 
"that  in  all  cases  affecting  ambassadors,  other 
public  ministers  and  consuls,  and  those  in  which 
a  state  shall  be  a  party,  the  supreme  court  shall 
have  original  jurisdiction.  In  all  other  cases" 
(within  the'judicial  power  of  the  United  States) 
'•the  supreme  court  shall  have  appellate  juris- 
diction, both  as  to  law  and  fact,  with  such  ex- 
ceptions, and  under  such  regulations,  as  the  con- 
gress shall  make."  Unless  congress  has  provided 
a  rule  to  regulate  the  proceedings  of  the  supreme 
court,  as  to  its  appellate  jurisdiction,  the  court 
cannot  exercise  that  jurisdiction;  and  if  a  rule  is 
provided  by  congress,  the  court  cannot  depart 
from  it.  WiscarCv.  Dauchy,  3  Dall.  321 ;  1  Cond. 
Rep.  144. 

256.  The  appellate  jurisdiction  of  the  court 
may  be  exercised  in  all  other  cases  than  those 
in  which  it  has  original  jurisdiction,  and  there  is 
nothing  in  the  constitution  to  restrain  its  exercise 
over  state  tribunals  in  the  enumerated  cases. 
Ibid. 

257.  An  appeal,  in  a  criminal  case,  does  not 
lie  to  the  supreme  court  from  the  circuit  court 
of  the  District  of  Columbia.  United  States  v. 
3Ioore,  3  Cranch,  159;   1  Cond.  Rep.  480. 

258.  But  when  the  opinions  of  the  circuit  court 
judges  differ,  except  in  the  District  of  Columbia, 
the  point  maybe  certified  to  the  supreme  court. 
Ibid. 

259.  The  supreme  court  has  jurisdiction,  in 
cases  of  appeals  from  the  orphans'  court,  through 
the  circuit  court  for  the  county  of  Washington, 
by  virtue  of  the  act  of  congress  of  February 
14th,  1804;  and  by  the  act  of  congress  subse- 
quently passed,  the  matter  in  dispute,  exclusive 
of  costs,  must  exceed  the  value  of  one  thousand 
dollar.s,  in  order  to  entitle  the  party  to  an  appeal. 
Nicholls  et  al.  v.  Hodges''  Ex''rs,  1  Peters,  562. 

260.  In  those  cases  in  which  original  jurisdic- 
tion is  given  to  the  supreme  court,  the  judicial 
power  of  the  United  States  cannot  be  exercised 
in  its  appellate  form.  Osborn  v.  The  Bank  of 
the  United  States,  9  Wheat.  738;  5  Cond.  Rep. 
741. 

261.  In  an  action  of  ejectment  between  two 
citizens  of  a  state  for  lands  in  the  state,  if  the 
defendant  set  up  an  outstanding  title  in  a  I5ritish 
subject,  which  he  contends  is  protected  by  the 
treaty  of  1794,  and  that,  therefore,  the  title  is 
out  of  the  plaintiff;  and  the  highest  court  of  law 
or  ecpiily  of  the  state  decide  against  the  title 
thus  set  up,  it  is  not  a  case  in  which  a  writ  of 
error  lies  to  the  supreme  court,  under  the  ju- 

!  diciary  act  of  1789,  cli.  20,  sec.  25.  Ovnig.s  v. 
Noru'ood''s  Lessee,  5  Cranch,  344;  2  Cond.  feep. 
275. 

262.  The  words  of  the  judiciary  act  must  be 
restrained  by  the  constitution,  which  (art.  3,  sec. 
2)  extends  tlie  judicial  power  to  all  cases  in  law 
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and  equity,  arising  "under  treaties"  made  under 
the  authority  of  the  United  States.  This  is  not 
a  case  arising  under  the  treaty,  and  whether  the 
outstanding  title  be  an  obstacle  to  the  plaintiff's 
recovery,  is  a  question  exclusively  for  the  de- 
cision of  the  state  court.     Ihid. 

263.  But  the  supreme  court  has  juristiiction 
where  the  treaty  is  drawn  in  question,  whether 
incidentally  or  directly.  Wherever  a  right  grows 
out  of,  or  is  protected  by  a  treaty,  it  is  sanction- 
ed against  all  the  laws  and  judicial  decisions  of 
the  states ;  and  whoever  may  have  this  right,  is 
to  be  protected.     Ibid. 

264.  The  appellate  jurisdiction  of  the  supreme 
court  extends  to  a  final  judgment  or  decree  in 
any  suit  in  the  highest  court  of  law  or  equity  of 
a  state,  where  is  drawn  in  question  the  validity 
of  a  treaty,  or  statute,  or  an  authority  exercised 
under  the  United  States,  and  the  decision  is 
against  their  validity  ;  or  where  is  drawn  in  ques- 
tion the  validity  of  a  statute  of,  or  an  authority 
exercised  under  any  state,  on  the  ground  of  their 
being  repugnant  to  the  constitution,  treaties,  or 
laws  of  the  United  States,  and  the  decision  is  in 
favour  of  such,  their  validity;  or  of  the  consti- 
tution, or  of  a  treaty  or  statute  of.  or  a  commis- 
sion held  under  the  United  States,  and  the  de- 
cision is  against  the  title,  right,  privilege,  or  ex- 
emption specially  set  up  or  claimed  by  either 
partly,  under  such  clause  of  the  constitution, 
treaty,  statute,  or  commission.  Marlin  v.  Hun- 
terh  Lessee,  1  Wheat.  304;  3  Cond.  Eep.  575. 

265.  Although  the  claims  of  a  state  may  be 
ultimately  affected  by  the  decision  of  a  cause, 
yet  if  the  state  be  not  necessarily  a  defendant, 
the  courts  of  the  United  States  must  take  juris- 
diction. United  States  \.  Peters,  5  Cranch,  115; 
2  Cond.  Rep.  202. 

266.  The  supreme  court  has  no  jurisdiction 
upon  a  writ  of  error  to  a  state  court,  under  the 
twenty-fifth  section  of  the  act  of  1789.  if  the  de- 
cision of  the  state  court  be  in  favour  of  the  pri- 
vilege claimed  under  the  act  of  congress.  Gor- 
don V.  Caldcleugh,  3  Cranch,  268;  1  Cond.  Rep. 
524. 

267.  An  appeal  or  writ  of  error  lies  from  the 
judgment  of  the  circuit  court  of  the  District  of 
Columbia  to  the  supreme  court,  in  cases  where 
the  Bank  of  Alexandria  was  plaintiff,  and  the 
judgments  below  are  in  its  favour ;  notwithstand- 
ing the  clause  in  the  charter  of  the  bank  to  the 
contrary.  Young  v.  The  Bank  of  Alexandria;  4 
Cranch,  384  ;  2  Cond.  Rep.  150. 

268.  An  appeal  lies  to  the  supreme  court  from 
the  sentence  of  the  circuit  court  of  the  District 
of  Columbia,  affirming  the  sentence  of  the  or- 
phans' court  of  Alexandria  county,  which  dis- 
missed the  petition  to  revoke  the  probate  of  a 
will.  Carter's  Heirs  v.  Cutting  and  Wife,  8 
Cranch,  251;  3  Cond.  Rep.  108. 

269.  The  supreme  court  has  no  appellate  juris- 
diction confided  to  it  in  criminal  cases  by  the 
laws  of  the  United  States;  and  it  cannot  revise 
the  judgments  of  the  circuit  courts  by  writ  of 
error,  in  any  case  where  a  party  has  been  con- 
victed of  a  public  oflence.  Ex  parte  Kearney. 
7  Wheat.  38 ;  5  Cond.  Rep.  225. 

270.  The  supreme  court  has  no  authority  on 
40* 


a  writ  of  error  from  a  state  court,  to  declare  a 
state  law  void  on  account  of  its  collision  with  a 
state  constitution  :  it  not  being  a  case  embraced 
in  the  judiciary  act,  which  gives  the  power  to 
the  supreme  court  to  issue  a  writ  of  error  to  the 
hiiihest  judicial  tribunal  of  the  state.  Jackson 
v.'Lamphire,  3  Peters.  280. 

271.  Maryland.  A  writ  of  error  lies  from  the 
supreme  court  of  the  United  States  to  the  high- 
est court  of  a  state,  in  a  case  where  the  ques- 
tion is  whether  a  confiscation  under  a  law  of  the 
state  was  complete,  before  the  treaty  of  peace 
with  Great  Britain.  S7nith  v.  The  Slate  of  Mary- 
land, 6  Cranch,  286  ;  2  Cond.  Rep.  377. 

272.  No  writ  of  error  lies  to  the  highest  court 
of  law  or  equity  of  a  state  court,  under  the 
twenty-fifth  section  of  the  judiciary  act  of  1789, 
unless  there  is  something  apparent  on  the  record 
bringing  the  case  within  the  appellate  jurisdic- 
tion of  the  supreme  court.  Inglee  v.  Coolidge,  2 
Wheat.  363;  4  Cond.  Rep.  155. 

273.  Under  the  twenty-fifth  section  of  the  ju- 
diciary act  of  1789,  ch.  20,  giving  an  appellate 
jurisdiction  to  the  supreme  court  of  the  United 
States,  from  the  final  judgment  or  decree  of  the 
highest  court  of  law  or  equity  of  a  state,  the  v.rit 
of  error  may  be  directed  to  any  court  in  which 
the  record  and  judgment  on  which  it  is  to  act 
may  be  found  ;  and  if  the  record  has  been  re- 
mitted by  the  highest  court,  &c..  to  another 
court  of  the  state,  it  may  be  brought  by  the  writ 
of  error  from  that  court.  Gelston  et  al.  v.  Hoyt, 
3  Wheat.  246;  4  Cond.  Rep.  244. 

274.  By  a  rule  of  the  supreme  court,  the  re- 
turn of  a  copy  of  the  record  of  the  proper  slate 
court,  under  the  seal  of  that  court,  annexed  to 
the  writ  of  error,  is  a  sufficient  compliance  with 
the  mandate  of  the  writ.  Martin  v.  Hunter's 
Lessee,  1  Wheat.  304  ;  3  Cond.  Rep.  575. 

275.  A  case  may  be  brought  to  the  supreme 
court  of  the  United  States,  from  the  highest 
court  of  law  or  equity  in  a  state,  under  the 
twent}--fifth  section  of  the  judiciary  act  of  1789, 
ch.  20,  by  a  writ  of  error  issued  by  the  clerk 
of  a  circuit  court  in  the  form  prescribed  under 
the  ninth  section  of  the  act  of  ]May  8,  1792,  ch. 
137;  and  it  is  not  necessary  that, in  such  case 
the  writ  itself  should  state  that  it  issued  upon  a 
final  judgment,  or  that  the  court  to  which  it  is 
issueii,  is  the  highest  court  to  which  a  decision 
of  ihe  suit  could  be  had.  Bucl  ct  al.  v.  Van 
Ness,  8  Wheat.  312;  5  Cond.  Rep.  455. 

276.  Where  a  cause  is  brought  to  the  supreme 
court,  by  writ  of  error  or  appeal  from  the  highest 
court  of  law  or  equity  in  a  state,  under  the 
twenty-fifth  section  of  the  judiciary  act  of  1789, 
ch.  20,  upon  the  ground  that  the  valiility  of  a 
statute  of  the  United  States  was  drawn  in  ques- 
tion, and  that  the  decision  of  the  state  court  was 
against  its  validity,  &c.;  or,  that  the  validity  of 
the  statute  of  the  state  was  drawn  in  question, 
as  repugnant  to  the  constitution  of  the  United 
States,  and  the  decision  was  in  favour  of  its  va^ 
lidity;  it  must  appear  by  the  record,  that  the 
valiility  of  the  act  of  congress,  or  the  constjtu- 
tionality  of  the  slate  law,  was  tliawn  m  ques- 
tion. Miller  v.  NichoUs,  4  Wheat.  3 11 ;  4  Cond. 
Rep.  465. 

3k 


474 


COURTS, 


Appellate  Jurisdiction  of  the  Supreme  Court. 


277.   But  it  is  not  required  that  the  record  I  it  by  a  party  who  asserts  his  ''{yhts  in  the  form 
should  in  terms  state  a  misconstruction  of  the  |  prescribed  by  law.     It  then  becomes  "a  case."  ' 

Osborn   v.   27ie   Bank   of  the    Vnited   States,    9 
Wheat.  738;  5  Cond.  Rep.  741. 

285.  If  it  were  sufficient  to  withdraw  a  ease 
brought  from  a  state  court,  from  the  revisory 
jurisdiction  of  the  supreme  court,  because  seve- 
ral questions  may  arise  in  it  on  general  princi- 
ples o-f  law,  and  not  on  any  act  of  congress ; 
almost  every  case,  involving  the  construction  of 
a  law,  would  be  withdrawn  :  and  a  clause  in  the 
constitution  relating  to  a  subject  of  vital  import- 
ance to  the  government,  and  expressed  in  the 
most  comprehensive  terms,  would  be  construed 
to  mean  nothing.  There  is  scarcely  any  case, 
every  part  of  which  depends  on  the  constitution, 
laws,  or  treaties  of  the  United  States.  The 
questions,  whether  the  fact  alleged  as  the  foun- 
dation of  the  action  be  real  or  fictitious  ]  whether 
the  conduct  of  the  plaintiff"  has  been  such  as  to 
entitle  him  to  maintain  his  action  ;  whether  his 
right  is  barred  ;  whether  he  has  received  satis- 
faction, or  in  any  manner  released  his  claims, 
are  questions,  some  or  all  of  which  may  occur 
in  every  case  :  and  if  their  existence  be  sufficient 
to  arrest  the  jurisdiction  of  the  court,  words  which 
seem  intended  to  be  as  extensive  as  the  consti- 
tution, laws,  aiid  treaties  of  the  Union ;  which 
seem  designed  to  give  the  courts  of  the  govern- 
ment the  construction  of  all  its  acts,  so  far  as 
they  afi"ect  the  rights  of  individuals,  would  be 
reduced  to  almost  nothing.     Ibid. 

286.  Under  the  twenty-fifth  section  of  the  judi- 
ciary act  of  September  24th,  1789,  ch.  20,  where 
the  construction  of  any  clause  in  the  constitution, 
or  any  statute  of  the  United  States,  is  drawn  in 
question,  in  any  suit  in  a  state  court,  the  decision 
must  be  against  the  title  or  right  set  up  by  the 
party,  under  such  clause  of  the  constitution  or 
statute;  otherwise  the  supreme  court  has  no 
appellate  jurisdiction  in  the  case.  It  is  not  suf- 
ficient that  the  construction  of  the  statute  was 
drawn  in  question,  and  that  the  decision  was 
against  the  title  of  the  party;  it  must  appear 
that  his  title  depended  upon  the  statute.  Wil- 
liams y.  Norris,  12  Wheat.  117;  6  Cond.  Rep. 
462. 

287.  Under  the  twentieth  section  of  the  judi- 
ciary act  of  September  24th,  1789,  ch.  20,  the 
supreme  court  has  no  appellate  jurisdiction  from 
the  final  judgment  of  the  highest  court  of  a  slate, 
in  a  suit  where  is  drawn  in  question  the  con- 
struction of  a  statute  of  or  «.  commission  held 
under  the  United  States,  unless  some  right,  title, 
privilege,  or  exemption,  under  such  statute,  be 
specially  set  up  by  the  partj',  and  the  decision 
be  against  the  claim  so  made  by  him.  Montgo- 
tmnj  V.  Hernandez  et  al,  12  Wheat.  129  ;  6  Cond. 
Rep.  475. 

288.  It  is  no  objection  to  the  exercise  of  the 
appellate  jurisdiction  of  the  supreme  court,  that 
one  of  tht!  parties  is  a  state,  ami  the  other  a  citi- 
zen of  that  state.  Cohens  v.  Virginia.  6  Wheat. 
264  ;  5  Cond.  Rep.  90. 

289.  The  second  section  of  the  third  articla 
of  the  constitution  ilefines  the  extent  of  the  judi- 
cial power  of  the  United  States.  Jurisdiction  is 
given  to  the  courts  of  the  Union  in  two  classes 


act  of  congress,  or  that  it  was  drawn  into  ques- 
tion; it  is  sufficient  that  the  record  should  show 
that  an  act  of  congress  was  applicable  to  the 
case.     Ibid. 

278.  Where  a  party  claiming  a  title  to  lands 
under  an  act  of  congress,  brought  a  bill  for  a 
conve)-ance,  and  stated  several  equitable  cir- 
cumstances in  aid  of  his  title ;  and  the  state 
court  in  which  the  suit  was  brought  dismissed 
the  bill,  and  the  cause  was  brought  to  the  su- 
preme court  of  the  United  States  by  appeal,  un- 
der the  twenty-fifth  section  of  the  judiciary  act 
of  September  24,  1789,  ch.  20,  on  the  ground  of 
an  alleged  misconstruction  of  the  act  of  congress, 
by  the  state  court :  the  supreme  court  could  not 
take  into  consideration  any  distinct  equity,  aris- 
ing out  of  the  contracts  or  transactions  of  the 
parties,  and  creating  a  new  and  independent 
title ;  but  was  confined  to  an  examination  of  the 
title  as  depending  upon  the  construction  of  the 
act  of  congress.  Matthews  v.  Zane  et  al.,  7 
Wheat.  164;  5  Cond.  Rep.  265. 

279.  It  is  only  when  the  state  court  decides 
against  the  claim  set  up  under  a  law  of  the  Uni- 
ted States,  that  appellate  jurisdiction  is  given  to 
the  supreme  court  from  state  decisions.  M'Cluny 
V.  Silliman.  6  Wheat.  598  ;  5  Cond.  Rep.  197. 

280.  The  supreme  court  of  the  United  States 
has  no  jurisdiction  under  the  twenty-fifth  section 
of  the  judiciary  act  of  1789,  ch.  20.  unless  the 
judgment  or  decree  of  the  state  court  be  a  final 
judgment  or  decree.  A  judgment  reversing  that 
of  an  inferior  court,  and  awarding  a  venire  facias 
de  novo,  is  not  a  final  judgment.  Houston  v. 
Moore,  3  Wheat.  433  ;  4  Cond.  Rep.  286. 

281.  The  appellate  power  of  the  United  States 
extends  to  cases  pending  in  the  state  courts ;  and 
the  twenty-fifth  section  of  the  judiciary  act, 
which  authorizes  the  exercise  of  this  jurisdic-r 
tion  in  the  specified  cases  by  a  writ  of  error,  is 
supported  by  the  letter  and  spirit  of  the  consti- 
tution. Martin  v.  Hunter,  1  Wheat.  304 ;  3  Cond. 
Rep.  575. 

282.  If  a  cause  has  been  remanded  from  the 
supreme  to  a  state  court,  and  the  state  court  de- 
cline or  refuse  to  carry  into  effect  the  mandate 
of  the  supreme  court,  the  supreme  court  will 
proceed  to  a  final  decision  of  the  cause,  and  it- 
self award  execution  thereon.     Ihid.  353. 

*  283.  If  the  construction  or  validity  of  a  treaty 
of  the  United  States  is  drawn  in  question  in  the 
state  courts,  and  the  decision  is  against  its  va- 
lidity, or  the  title  specially  set  up  by  either  party 
un<ler  the  treaty,  the  supreme  court  has  juris- 
dictioit'to  ascertain  that  title,  and  to  determine 
its  legal  meaning;  antl  is  not  confined  to  the 
abstract  construction  of  the  treaty  itself.  Ihid. 
358. 

284.  The  second  article  of  the  constitution  of 
the  United  States,  enables  the  judicial  depart- 
ment to  receive  jurisdiction  to  the  full  extent  of 
the  constitution,  laws,  anil  treaties  of  the  United 
States,  when  any  (juestion  rcsj^'ctiiig  them  shall 
assume  such  a  form,  that  the  judicial  power  is 
capable  of  acting  on  it.  That  power  is  capable 
of  acting  only,  when  the  subject  is  submitted  to 
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of  cases.  In  the  first,  their  jurisdiction  depends 
on  the  character  of  the  cause,  whoever  may  be 
the  parties.  This  class  comprehends  all  cases 
in  law  and  equity,  arising  under  the  constitution, 
the  laws  of  the  United  Stales,  and  treaties  made, 
or  which  shall  be  made,  under  their  authority. 
In  the  second  class,  the  jurisdiction  depends 
entirely  on  the  character  of  the  parties.  In  this 
class  are  comprehended  controversies  between 
two  or  more  states ;  between  a  state,  and  citi- 
zens of  another  state  ;  and  between  a  slate,  and 
foreign  states,  citizens,  or  subjects.  If  these  be 
the  parties,  it  is  entirely  unimportant  what  may 
be  the  subject  of  the  controversy ;  be  it  what  it 
may,  these  parlies  have  a  constitutional  right  to 
corne  into  the  courts  of  the  Union.     Ihid. 

290.  A  case  in  law  or  equity  consists  of  the 
rights  of  one  party,  as  well  as  of  the  other  j  and 
is  said  to  arise  under  the  constitution  or  a  law 
of  the  United  States,  whenever  its  correct  deci- 
sion depends  on  the  construction  of  either.  Ihid. 

291.  Where  a  state  obtains  a  judgment  against 
an  individual,  and  the  court  rendering  such  judg- 
ment overrules  a  defence  set  up  under  the  con- 
stitution or  laws  of  the  United  States,  the  transfer 
of  the  record  into  the  supreme  court,  for  the  sole 
purpose  of  inquiring  whether  the  judgment  vio- 
lates the  constitution  or  laws  of  the  United  States, 
cannot  be  denominated  a  suit  commenced  or 
prosecuted  against  the  state  whose  judgment  is 
so  far  re-examined,  within  the  eleventh  amend- 
ment of  the  constitution  of  the  United  States. 
Ihid. 

292.  A  decree  of  the  highest  court  of  equity 
of  a  state,  affirming  the  decretal  order  of  an  in- 
ferior court  of  equity  of  the  same  state,  refusing 
to  dissolve  an  injunction  granted  on  the  filing  of 
the  bill,  is  not  a  final  decree  within  the  twenty- 
fifth  section  of  the  judiciary  act  of  September 
21th,  1789.  ch.  20,  from  which  an  appeal  lies  to 
the  supreme  court  of  the  United  States.  Gihhons 
V.  Ogden,  6  Wheat.  448  ;  5  Cond.  Rep.  134. 

293.  The  power  of  the  supreme  court  to  revise 
the  judgment  of  state  tribunals,  depends  on  the 
twenty-fifth  section  of  the  judiciary  act.  That 
section  enacts,  "  that  a  final  judgment  or  decree 
in  any  suit  in  the  highest  court  of  law  or  equity 
of  a  stale,  in  which  a  decision  in  the  suit  could 
be  had,"  where  is  drawn  in  question  the  validity 
of  a  statute,  or  of  an  authority  exercised  under 
any  state,  on  the  ground  of  their  being  repug- 
nant to  the  constitution,  treaties,  or  laws  of  the 
United  States,  and  .the  decision  is  in  favour  of 
their  validit}*,  "may  be  re-e.xamined  and  re- 
versed or  afl^rmed  in  the  supreme  court  of  the 
United  States."'  West07i  et  al.  v.  The  Cily  Council 
of  Cliarlc<;ton^  2  Peter.',  449. 

294.  The  city  council  of  Charleston,  e.xercising 
an  authority  under  the  state  of  South  Carolina, 
enacted  an  ordinance  by  which  a  ta.x  was  im- 
posed on  the  six  and  seven  per  cent,  stock  of  the 
United  States  ;  and  in  the  court  of  common  pleas 
of  the  Charleston  district,  an  application  was 
made  for  a  prohibition  to  restrain  them  from 
levying  the  tax,  on  the  ground  that  the  ordinance 
violated  the  constitution  of  the  United  States. 
The  prohibition  was  granted,  and  the  proceed- 
ings in  the  case  were  removed  to  the  constitu- 


tional court,  the  highest  court  of  law  of  the  state ; 
and  in  that  court  It  was  held  that  the  ordinance 
did  not  violate  the  constitution  of  the  United 
States,  and  a  writ  of  error  was  prosecuted  on 
this  decision  to  the  supreme  court.  Held,  that 
the  question  decided  by  the  constitutional  court, 
was  the  very  question  on  which  the  revising 
power  of  the  supreme  court  is  to  be  exercised. 
Ibid.  464. 

295.  A  writ  of  error  to  the  supreme  court  may 
be  prosecuted,  where,  by  the  judgment  of  the 
highest  court  of  the  state  of  South  Carolina,  a 
prohibition  issued  in  a  state  court,  to  prevent  the 
levying  of  a  tax  which  was  imposed  by  a  law 
repugnant  to  the  constitution  of  the  United  Stales, 
was  refused  by  the  state  courts,  on  the  ground 
that  the  law  was  not  so  repugnant  to  the  consti- 
tution.    Ihid. 

296.  The  term  suit  is  certainly  a  very  compre- 
hensive one,  and  is  understood  to  apply  to  any 
proceeding  in  a  court  of  justice,  in  which  an  in- 
dividual pursues  that  remedy  in  a  court  of  jus- 
lice  which  the  law  affords  him.     Ihid. 

297.  The  words  "final  judgment,"  in  the 
twenly-fifth  section  of  the  judiciary  acl,  must  be 
understood  in  the  section  under  consideration  as 
applying  to  all  judgments  and  decrees  which 
determine  the  particular  cause ;  and  it  is  not  re- 
quired that  such  judgments  shall  finally  decide 
upou  the  rights  which  are  litigated,  that  ihe 
same  shall  be  within  the  purview  of  the  section. 
Ibid. 

298.  In  the  construction  of  the  twenty-fifth 
section  of  the  judiciary  act,  passed  24th  Sep- 
tember, 1789,  the  supreme  court  has  never  re- 
quired that  the  treaty  or  act  of  congress  under 
which  the  party  claims,  who  brings  the  final 
judgment  of  a  state  court  into  review  before  the 
court,  should  have  been  spread  upon  the  record. 
It  has  always  deemed  it  essential  to  the  exercise 
of  jurisdiction,  in  such  a  case,  that  the  record 
should  show  a  complete  title,  under  ihe  treaty, 
or  act  of  congress,  and  that  the  judgment  of  the 
court  is  in  violation  of  that  treaty,  or  act.  Hickie 
y.Slarlce  et  al,  1  Peters,  94. 

299.  Objections  to  the  jurisdiction  of  the  su- 
preme court  have  been  frequently  made,  on  the 
ground  that  there  was  nothing  apparent  on  the 
record  to  raise  the  question,  whether  the  court 
from  which  the  case  had  been  brought,  had  de- 
cided upon  the  constitutionality  of  a  law,  so 
that  the  case  was  within  the  provisions  of  the 
twenty-fifth  section  of  the  judiciary  act  of  1789. 
This  has  given  occasion  for  a  critical  examina- 
tion of  the  section,  which  has  resulted  in  the 
adoption  of  certain  principles  of  construction  ap- 
plicable to  it.  One  of  those  principles  is,  that 
if  the  repugnancy  of  a  statute  of  a  state  to  the 
constitution  of  the  United  States,  was  drawn 
into  question,  or  if  that  question  was  applicable 
to  the  case,  the  supreme  court  has  jurisdiction 
of  the  cause;  although  the  record  should  not, 
in  terms,  state  a  misconstruction  of  the  consti- 
tution of  the  United  Slates,  or  that  the  repug- 
nancy of  the  statute  of  the  stale,  to  any  part  of 
that  constitution,  was  drawn  into  question.  t>at- 
terlee  v.  Matlhewson,  2  Peters,  380. 

300.  The  supreme   court  has  frequently  de- 
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cided,  that  to  sustain  this  jurisdiction  in  appeals, 
and  writs  of  error,  it  is  not  necessary  to  state  in 
terms,  upon  the  re'conl,  that  the  constitution  or  a 
law  of  the  United  States,  was  drawn  in  question. 
It  is  sufficient  to  bring  the  case  within  the 
twenty-fifth  section  of  the  judiciary  act,  if  the 
record  shows  that  the  constitution,  or  a  law  of 
the  United  States,  must  have  been  misconstrued, 
or  the  decision  could  not  have  been  made ;  or 
that  the  constitutionality  of  a  state  law  was 
questioned,  and  the  decision  was  in  favour  of 
the  party  claiming  under  such  law.  Wilson  ct 
al.  V.  Black  Bird  Creek  Marsh  Co.,  2  Peters,  241. 

301.  It  has  often  been  decided  in  the  supreme 
court,  that  it  is  not  necessary  that  it  shall  appear 
in  terms  upon  the  record,  that  the  question  was 
presented  in  the  state  court,  whether  the  case 
was  within  the  purview  of  the  twenty-si.xth  sec- 
tion of  the  judiciary  act  of  1789,  to  give  juris- 
diction to  the  court,  in  a  case  removed  from  a 
state  court;  it  is  sufficient  if,  from  the  facts 
stated,  such  a  question  must  have  arisen,  and 
the  judgment  of  the  state  court  would  not  have 
been  what  it  is,  if  there  had  not  been  a  miscon- 
struction of  some  act  of  congress,  &c.;  &c.,  or  a 
decision  against  the  validity  of  the  right.,  privi- 
lege, or  exemption  set  up  under  it.  Harris  v. 
Dennie,  .3  Peters,  292. 

302.  The  supreme  court  of  the  United  States 
has  no  power  under  the  twenty-fifth  section  of 
the  judiciary  act  of  1789,  to  revise  the  decree  of 
a  state  court,  where  no  question  was  raised  or 
decided  in  the  slate  court  upon  the  validity  or 
construction  of  an  act  of  congress,  nor  upon  the 
authority  exercised  under  it,  but  on  a  state  law 
only.     M'-Bridc  v.  Hocy,  11  Peters,  167. 

303.  The  judgment  of  the  highest  court  of  law 
of  a  state,  deciding  in  favour  of  the  validity  of 
a  statute  of  a  state,  drawn  in  question  on  the 
ground  of  its  being  repugnant  to  the  constitution 
of  the  United  States,  is  not  a  final  judgment  within 
the  twenty-fifth  section  of  the  judiciary  act  of 
1789;  if  the  suit  has  been  remanded  to  the  inferior 
state  court,  where  it  originated  for  further  pro- 
ceedings, not  inconsistent  with  the  judgment  of 
the  highest  court.  IFnr/i's  Heirs  v.  Jackson  ct  al., 
12  Wheat.  135;  6  Cond.  Rep.  479. 

304.  The  measure  authorized  by  the  act  of 
assembly  of  the  state  of  Delaware,  passed  in 
February,  1822,  viz  :  the  construction  of  a  dam 
across  Black  Bird  Creek,  stops  a  navigable  stream, 
and  must  be  supposed  to  abridge  the  rights  of 
those  who  have  been  accustomed  to  use  it.  But 
this  abridgment,  unless  it  come  in  conflict  with 
the  constitution  or  a  law  of  the  United  States,  is 
an  aflair  between  the  government  of  Delaware 
and  its  citizens,  of  which  the  supreme  court  can 
take  no  cognizance.  JVilson  ct  al.  v.  The  Black 
Bird  Creek  Company,  2  Peters,  250. 

305.  Both  the  pltiintifl"  and  the  defendant 
claimed  title  under  the  provisions  of  the  act  of 
congress,  passed  March  3,  1803,  entitled  "an  act 
regulating  the  grants  of  lands,  and  providing  for 
the  disposal  of  the  lands  of  tin;  United  States 
south  of  Tennessee  river,"'  and  the  (h^cision  of 
the  supreme  court  of  the  state  of  Mississippi, 

vas  upon   the  construction  of  the  act  given  by 
the  commissioners  acting  under  its  authority. 


This  is  a  case  which  draws  in  question  the  con- 
struction of  an  act  of  congress,  and  the  supreme 
court  of  the  United  States  has  jurisdiction  on  a 
writ  of  error,  by  which  the  decision  of  the  court 
of  the  state  of  Mississippi  is  brought  up  for  re- 
vision, under  the  twenty-fifth  section  of  the  ju- 
diciary act  of  1789.  Ross  v.  Barland  ct  al.,  1 
Peters,  655. 

306.  A  lot  of  ground  situated  in  the  city  of 
New  Orleans,  which  was  occupied  under  an  in- 
complete title,  for  some  time,  by  permission  of 
the  Spanish  government,  granted  before  the  ac- 
quisition of  Louisiana  by  the  United  States,  was 
confirmed  to  the  claimants  under  the  laws  of  the 
United  States;  and  a  patent  was  issued  for  the 
same  on  the  17th  of  February,  1821.  The  city 
of  New  Orleans,  claiming  this  lot  as  being  part 
of  a  quay  dedicated  to  the  use  of  the  city,  in  the 
original  plan  of  the  town,  and  therefore  not 
grantable  by  the  king  of  Spain,  enlarged  the  le- 
vee, in  front  of  New  Orleans,  so  as  to  inckide  it. 
The  patentees  from  the  United  Slates  brought  a 
suit  in  the  district  court  of  the  slate  of  Louisiana 
for  the  lot,  which  pronounced  judgment  in  their 
favour,  and  that  judgment  was  affirmed  by  the 
supreme  court  of  the  state.  The  judgment  was 
removed  to  the  supreme  court  under  the  25th 
section  of  the  judiciary  act.  A  motion  was  made 
to  dismiss  the  writ  of  error  for  want  of  jurisdic- 
tion. By  the  court : — The  merits  of  this  contro- 
versy cannot  be  revised  in  this  tribunal.  The 
only  inquiry  here  is,  whether  the  record  shows 
that  the  constitution,  or  a  treaty,  or  a  law  of  the 
United  States,  has  been  violated  by  the  decision 
of  that  court.  City  of  New  Orleans  v.  De  Armas 
ct  al,  9  Peters,  224. 

307.  The  twenty-fifth  section  of  the  judiciary 
act  is  limited  by  the  constitution,  and  must  be 
construed  so  as  to  be  confined  within  those  limits. 
But  to  construe  this  section  so  that  a  case  can 
arise  under  the  constitution  or  a  treaty,  only 
when  the  right  is  created  by  the  constitution  or 
treaty,  would  defeat  the  obvious  purpose  of  the 
constitution,  as  well  as  the  act  of  congress.  The 
language  of  both  instruments  e.vtends  the  juris- 
diction of  the  supreme  court  to  rights  protected 
by  the  constitution,  treaties  or  laws  of  the  United 
Slates,  from  whatever  source  these  rights  may 
spring.     Ibid. 

308.  To  sustain  the  jurisdiction  of  the  court  in 
the  case,  it  must  be  shown  that  the  title  set  up 
by  the  city  of  New  Orleans  is  protected  by  the 
treaty  oeding  Louisiana  to  the  United  Stales,  or 
by  some  act  of  congress  applicable  to  that  title. 
Ibid. 

309.  The  third  article  of  the  treaty  of  Louisi- 
ana stipulates  for  the  admission  of  Louisiana  into 
the  Union;  and  it  obviously  contemplates  two 
objects:  one  that  stated,  and  the  other  that,  till 
that  admission,  the  inhabitants  of  the  ceded  ter- 
ritory shall  be  protected  in  the  enjoyment  of  their 
liberty,  property  and  religion.  Had  any  of  these 
rights  been  violated  while  the  stipulation  con- 
tinued in  force,  the  individual  .^ujiposing  liimself 
to  be  injured,  might  have  bronnht  his  case  into 
the  supreme  court,  under  the  2.Tlh  section  of  the 
judiciary  act.  But  the  slii)ulalion  ceased  to  ope- 
rate when  Louisiana  became  a  member  of  the 
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Union,  and  its  inhabitants  were  -'admitted  to  the 
enjoyment  of  all  the  rights,  advantages  and  im- 
munities of  citizens  of  the  United  States."'  The 
right  to  bring  questions  of  title  decided  in  a  state 
court  before  the  supreme  court  is  not  classed 
among  those  immunities.  The  inhabitants  of 
Louisiana  enjoy  all  the  advantages  of  American 
citizens,  in  common  with  their  brethren  in  their 
sister  states,  when  their  titles  are  decided  by  the 
tribunals  of  the  state.     Ibid. 

310.  The  act  of  congress  admitting  Louisiana 
into  the  Union,  carries  into  execution  the  third 
article  of  the  treaty  of  cession;  and  it  cannot  be 
construed  to  give  appellate  jurisdiction  to  the 
court  over  all^ questions  of  title  between  the  citi- 
zens of  Louisiana.     Ibid. 

311.  The  patent  granted  to  the  claimants  of 
the  land  did  not  profes.s  to  destroy  any  previous 
e.xisting  title:  nor  could  it  so  operate.  The 
patent  was  issued  under  the  act  of  May,  1820, 
entitled  "an  act  supplementary  to  the  several 
acts  for  the  adjustment  of  land  titles  in  the  state 
of  Louisiana."  That  act  confirms  the  titles  to 
which  it  applies  '-'against  any  claim  on  the  part 
of  the  United  States."  The  title  of  the  city  of 
New  Orleans  could  not  be  affected  by  this  con- 
firmation.    Ibid. 

312.  It  has  been  settled,  that  in  order  to  give 
jurisdiction  to  the  supreme  court  under  the  25th 
section  of  the  judiciary  act,  it  is  not  necessary 
the  record  should  state,  in  terms,  that  an  act  of 
congress  was  in  point  of  fact  drawn  in  question. 
It  is  sufficient,  if  it  appears  from  the  record,  that 
an  act  of  congress  was  applicable  to  the  case, 
and  was  misconstrued  ;  or  the  decision  of  the 
state  court  was  against  the  privilege  or  exemp- 
tion specially  set  up  under  such  statute.  Davis 
V.  Packard  and  others,  6  Peters,  41. 

313.  In  the  court  for  the  correction  of  errors, 
in  the  state  of  New  York,  the  plaintiff  in  error 
assigned  as  an  error  in  a  case  removed  by  writ 
of  error  to  that  court,  that  he  was  at  the  time 
the  action  was  brought,  and  continued.  Consul 
General  in  the  United  States  of  the  King  of  Sax- 
ony ;  and  as  such  should  have  been  impleaded 
in  some  district  court  of  the  United  States,  and 
the  supreme  court  in  New  York  had  no  jurisdic- 
tion in  the  suit :  no  plea  to  the  jurisdiction  was 
tendered  in  the  case  until  it  was  before  the  court 
of  errors;  and  in  that  court,  the  fact  that  the 
plaintiff  in  error  was  the  Consul  General  of  the 
King  of  Sa.xony,  was  not  denied :  the  court  of 
errors  in  the  decree  say,  having  examined  and 
fully  considered  the  causes  assigned  for  error, 
they  afhrm  the  judgment  of  the  supreme  court. 
This  was  deciding  against  the  privilege  set  up 
under  the  act  of  congress,  which  declares,  that 
the  district  courts  of  the  United  States  shall  have 
jurisdiction,  exclusive  of  the  courts  of  the  several 
states,  of  all  suits  against  consuls  and  vice  con- 
suls.    Ibid. 

314.  The  twenty-fifth  section  of  the  judiciary 
act  of  1780,  confers  appellate  jurisdiction  in  the 
supreme  court  from  final  judgments  and  decrees 
in  any  suit  in  the  highest  court  of  law  or  equity 
of  a  state,  in  which  a  decision  in  the  suit  could 
be  had,  in  three  classes  of  cases;  first,  where  is 
drawn  in  question  the  validity  of  a  treaty  or 


statute  of,  or  an  authority  exercised  under  the 
United  States,  and  the  decision  is  against  their 
validity ;  secondly,  where  isdrawn  in  question  the 
validity  of  a  treaty  or  statute  of.  or  an  authority 
exercised  under  any  state,  on  the  ground  of  iheir 
being  repugnant  to  the  constitution,  treaties  or 
laws  of  the  United  States,  and  the  decision  is 
in  favour  of  such,  their  validity  :  thirdly,  where 
is  drawn  in  question  the  construction  of  any 
clause  of  the  constitution  or  of  a  treaty  or  statute 
of,  or  commission  held  under  the  United  States, 
and  the  decision  is  against  the  title,  right,  privi- 
lege or  exemption,  specially  set  up  or  claimed 
by  either  party  under  such  clause  of  the  said 
constitution,  treaty,  statute,  or  commission.  The 
section  then  goes  on  to  provide  that  no  other  er- 
ror shall  be  assigned  or  regarded  as  a  ground  of 
reversal  in  any  such  cases  as  aforesaid,  than  such 
as  appears  upon  the  face  of  the  record,  and  im- 
mediately respects  the  beforementioned  ques- 
tions of  validhy  or  construction  of  the  said  con- 
stitution, treaties,  statutes,  commissions  or  au- 
thorities, in  dispute.  Crowell  w.Randell,  10  Pe- 
ters, 368. 

315.  In  the  interpretation  of  the  twenty-fifth 
section  of  the  act  of  1780,  it  has  been  uniformly 
held,  that  to  give  the  supreme  court  appellate 
jurisdiction,  two  things  should  have  occurred, 
and  be  apparent  in  the  record  :  first,  that  some 
one  of  the  questions  stated  in  the  section  did 
arise  in  the  court  below ;  and  secondly,  that  a 
decision  was  actually  made  thereon  by  the  same 
court  in  the  manner  required  by  the  section.  If 
both  of  these  do  not  appear  on  the  record,  the 
appellate  jurisdiction  fails.  It  is  not  sufficient  to 
show  that  such  a  question  might  have  occurred, 
or  such  a  decision  might  have  been  made  in  the 
court  below.  It  must  be  demonstrated  that  they 
did  exist  and  were  made.     Ibid. 

316.  It  has  been  decided,  that  it  is  not  indis- 
pensable that  it  should  appear  on  the  record  in 
totidem  verbis,  or  by  direct  and  positive  state- 
ment, that  the  question  was  made,  and  the  deci- 
sion given  by  the  court  below,  on  the  very  point ; 
but  that  it  is  sufficient,  if  it  is  clear  from  the 
facts  slated,  by  just  and  necessary  inference, 
that  the  question  was  made;  and  that  the  court 
below  must,  in  order  to  have  arrived'at  the  judg- 
ment pronounced  by  it,  have  come  to  the  very 
decision  of  that  question  as  indispensable  to  that 
judgnent.     Ibid. 

317.  In  order  to  bring  a  case  for  a  writ  of  error 
or  an  appeal  to  the  supreme  court,  from  a  court 
of  the  highest  jurisdiction  of  any  of  the  states, 
within  the  twenty-fifth  section  of  the  judiciary 
act,  it  must  appear  on  the  face  of  the  record : 
1st.  That  some  one  of  the  questions  slated  in 
that  section  did  arise  in  the  state  court:  2d. 
That  the  question  was  decided  by  the  state  court, 
as  required  in  the  same  section.  It  is  not  necessary 
that  the  question  should  appear  on  the  record  to 
have  been  raised,  and  the  decision  made  in  direct 
and  positive  terms,  ipsissimus  verbis :  but  it  is 
sufficient  if  it  appears,  by  clear  and  necessary 
intendment,  that  the  question  must  have  been 
raised,  and  must  have  been  decided  m  order  to 
have  induced  the  judgment.  It  is  not  sufficient 
to  show  that  a  question  might  have  arisen  or 
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been  applicable  to  the  case,  unless  it  is  farther 
shown  on  the  record  that  it  did  arise,  and  was 
applicable  by  the  state  court  to  the  case.     Ibid. 

318.  Where,  in  such  a  case,  the  validity  of  a 
statute  of  any  state  is  drawn  in  question  upon 
the  ground  of  its  being  repugnant  to  the  consti- 
tution of  the  United  States,  and  the  decision  has 
been  in  favour  of  its  validity,  it  is  necessary  to 
the  exercise  of  the  appellate  jurisdiction  of  the 
supreme  court  that  it  should  distinctly  appear 
that  the  title  or  right  of  the  party  depended  upon 
the  statute.  Wtlliams  v.  Norns,  12  Wheat.  1 17 ; 
6  Cond.  Rep.  462. 

319.  New  York. — The  plaintiff  in  error  claimed 
to  recover  the  land  in  controversy,  having  derived 
his  title  under  a  patent  granted  by  the  state  of 
New  York  to  John  Cornelius.  He  insisted  that 
the  patent  created  a  contract  between  the  state 
and  the  patentee,  his  heirs  and  assigns;  that 
they  should  enjoy  the  land  free  from  any  legis- 
lative regulations  to  be  made  in  violation  of  the 
constitution  of  the  state ;  and  that  an  act  passed 
by  the  legislature  of  New  York,  subsequent  to 
the  patent,  did  violate  that  contract.  Under  that 
act  commissioners  were  appointed  to  investigate 
the  contending  titles  to  all  the  lands  held  under 
such  patents  as  that  granted  to  John  Cornelius; 
and  by  their  proceedings,  without  the  aid  of  a 
jury,  the  title  of  the  defendants  in  error  was  es- 
tablished against  and  defeating  the  title  under  a 
deed  made  by  John  Cornelius,  the  patentee,  aiul 
which  deed  was  executed  under  the  patent.  By 
the  court : — This  is  not  a  case  within  the  clause 
of  the  constitution  of  the  United  States,  which 
prohibits  a  state  from  passing  laws  which  shall 
impair  the  obligation  of  contracts.  The  only 
contract  made  by  the  state  is  a  grant  to  John 
Cornelius,  his  heirs  and  assigns,  of  the  land. 
The  patent  contains  no  covenant  to  do  or  not  to 
do  any  further  act  in  relation  to  the  land;  and 
the  court  are  not  inclined  to  create  a  contract  by 
implication.  The  act  of  the  legislature  of  New 
York  does  not  attempt  to  take  the  land  from  the 
patentee  :  the  grant  remains  in  full  effect ;  and 
the  proceedings  of  the  commissioners  under  the 
law  operated  upon  titles  derived  under  and  not 
adversely  to  the  patent.  Jackson  v.  Lamphire, 
3  Peters,  280. 

320.  The  mother  of  Aspasia,  a  coloured  wo- 
man, was  born  a  slave  at  Kaskaskia.  in  Illinois, 
previous  to  1787,  and  before  that  country  was 
conquered  for  Virginia.  Aspasia  was  born  in 
Illinois  subsequent  to  the  passage  of  the  ordi- 
nance for  the  government  of  that  territory.  As- 
pasia was  afterwards  sent  as  a  slave  to  the  state 
of  M^^souri.  In  Missouri,  Aspasia  claimed  to 
be  free,  under  the  ordinance  "for  the  government 
of  the  territ.or/  of  the  United  States  north-west 
of  the  river  Ohio,"  passed  13th  July,  1787.  The 
supreme  court  of  Missouri  decided  that  Aspasia 
was  free ;  and  Menard,  who  claimed  her  as  his 
slave,  brought  a  writ  of  error  under  the  twenty- 
fifth  section  of  the  act  of  1789,  claiming  to  re- 
verse the  judgment  of  that  court.  Held,  that  the 
case  is  not  within  the  provisions  of  the  twenty- 
fifth  section  of  the  act  of  1789.  Menard  v.  As- 
pasia, 5  Peters,  50.5. 

321.  The   provisions  of  the  compact  which 


relate  to  "property"  and  to  "rights,"  are  gene- 
ral. They  refer  to  no  specific  property  or  class 
of  rights:  it  is  impossible,  therefore,  judicially 
to  limit  their  application.  If  it  were  admitted 
that  Aspasia  is  the  property  of  the  plaintiff  in 
error,  and  the  supreme  court  were  to  take  juris- 
diction of  the  cause  under  the  provisions  of  the 
ordinance,  must  they  not  on  the  same  ground 
interpose  their  jurisdiction  in  all  other  controver- 
sies respecting  property  which  was  acquired  in 
the  north-western  territory  ?     Ibid. 

322.  Whatever  right  may  be  claimed  to  have 
originated  under  the  ordinance  of  1787,  it  would 
seem  that  a  right  to  the  involuntary  service  of 
an  individual  could  not  have  had  "its  source  in 
that  instrument.  It  declares  that  "there  shall 
not  be  slavery  or  involuntary  servitude  in  the 
territory."  If  this  did  not  destroy  a  vested  right 
in  slaves,  it  at  least  did  not  create  or  strengthen 
that  right.     Ibid. 

323.  If  the  decision  of  the  supreme  court  of 
Missouri  had  been  against  Aspasia,  it  might  have 
been  contended  that  the  revising  power  of  this 
court,  under  the  twenty-fifth  section  of  the  judi- 
ciary act.  could  be  exercised.  In  such  a  case 
the  decision  would  have  been  against  the  express 
provision  of  the  ordinance  in  favour  of  liberty ; 
and  on  that  ground,  if  that  instrument  could  be 
considered  under  the  circumstances  as  an  act  of 
congress  within  the  twenty-fifth  section,  the  ju- 
risdiction of  the  supreme  court  would  be  unques- 
tionable. But  the  decision  was  not  against,  but 
in  favour  of  the  express  provisions  of  the  ordi- 
nance.    Ibid. 

324.  The  general  provisions  of  the  ordinance 
of  1787,  as  to  the  rights  of  property,  cannot  give 
jurisdiction  to  the  court.  They  do  not  come 
within  the  twenty-fifth  section  of  the  judiciary 
act.     Ibid. 

325.  The  case  of  Fisher's  Lessee  v.  Cockerel], 
was  a  writ  of  error  to  the  court  of  appeals  of  the 
state  of  Kentucky,  to  review  a  decision  of  that 
court,  affirming  a  judgment  of  the  Union  county 
court  of  that  state,  as  to  the  validity  of  a  law  of 
that  state,  called  the  occupying  claimant  law. 
The  validity  of  the  law  rested  upon  the  question 
of  its  opposition  to  the  compact  between  Virginia 
and  Kentucky,  relative  to  lands  originally  in 
Virginia,  and  the  compact  of  the  state  of  Ken- 
tucky. The  proceedings  of  the  court  of  Union 
county  did  not  show  that  the  compact  was 
brought  before  the  court,  and  the  allegation  that 
the  plaintiff  relied  on  the  compact  between  those 
states,  was  first  made  in  the  court  of  appeals. 
In  the  court  of  Union  county,  the  question  of  the 
validity  of  the  compact  was  not  presented.  Held, 
that  this  was  not  a  case  for  a  writ  of  error  to  the 
supreme  court,  under  the  twenty-fifth  section  of 
the  judiciary  act  of  1789.  Lessee  of  Fisher  v. 
Cockerell,  5  Peters,  248. 

326.  In  delivering  the  opinion  of  the  supreme 
court  in  the  case  of  Fisher  v.  Cockerell.  Mr. 
Chief  Justice  Marshall  said  :  "  In  the  argument, 
the  court  has  been  admonished  of  the  jealousy 
with  which  the  states  of  the  Union  view  the 
revising  power  intrusted  by  the  constitution  and 
laws  of  the  United  States  to  this  tribunal.  To 
observations  of  this  character,  the  answer  uni- 
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formly  has  been,  that  the  course  of  the  judicial 
department  is  marked  out  by  law:  we  must 
tread  the  direct  and  narrow  path  prescribed  for 
us.  As  this  court  has  never  grasped  at  ungranted 
jurisdiction,  so  it  will  never,  we  trust,  shrink 
from  that  which  is  conferred  upon  it."'     Ibid. 

327.  The  plaintiff  in  error  was  indicted  in  the 
superior  court  for  the  county  of  Gwinnett,  in  the 
state  of  Georgia,  "  for  residing  on  the  loth  July, 
1831,  in  that  part  of  the  Cherokee  nation  attached 
by  the  laws  of  the  state  of  Georgia  to  that  county, 
without  a  license  or  permit  from  the  governor  of 
the  stale,  or  from  any  one  authorized  to  grant  it ; 
and  without  having  taken  the  oath  to  support  and 
defend  the  constitution  and  laws  of  the  state  of 
Georgia,  and  uprightly  to  demean  himself  as  a 
citizen  thereof;  contrary  to  the  laws  of  the  said 
slate.''     To  this  indictment  he  pleaded  that  he 
was,  on  the   15th  July,  1831,  in  the  Cherokee 
nation,  out  of  the  jurisdiction  of   the  court  of 
Gwinnett  county;  that  he  was  a  citizen  of  Ver- 
mont, and  entered  the  Cherokee  nation  as  a  mis- 
sionary, under  the  authority  of  the  president  of 
the  United  States,  and  has  not  been  required  by 
him  to  leave  it;  and  that,  with  the  permission 
and  approval  of  the  Cherokee  nation,  he  was 
eniraged  in  preaching  the  gospel :  that  the  state 
of  Georgia  ought  not  to  maintain  the  prosecution, 
as  several  treaties  had  been  entered  into  by  the 
United   States   with   the   Cherokee    nation,    by 
which  that  nation  was  acknowledged  to  be  a 
sovereign    nation,  and   by  which    the   territory 
occupied  by  theni  was  guarantied  to  them  by 
the  United  States;  and  that  the  laws  of  Georgia, 
under  which  the  plaintiff  in  error  was  indicted, 
are  repugnant  to  the  treaties,  and  unconstitional 
and  void ;  and  also  that  they  are  repugnant  to 
the  act  of  congress  of  March,'  1802,  entitled  "an 
act  to  regulate  trade  and  intercourse  with  the 
Indian  tribes."     The  superior  court  of  Gwinnett 
overruled  the  plea;  and  the  plaintiff  in  error 
was  tried  and  convicted,  and  sentenced  "to  hard 
labour  in  the  penitentiary  for  four  years."    He/c/, 
that  this  was  a  case  in  which  the  supreme  court 
of  the  United  States  had  jurisdiction  by  writ  of 
error,  under  the  twenty-fifth  section  of  the  "act 
to  establish  the  judicial  courts  of  the  United 
States,"  passed  in  1789.     Wooster  v.  The  State 
of  Ge  or  pa,  6  Peters,  515. 

328.  The  indictment  and  plea  in  the  case  of 
Wooster  v.  The  State  of  Georgia,  draw  in  ques- 
tion the  validity  of  the  treaties  made  by  the 
United  States  with  the  Cherokee  Indians ;  if  not 
so,  their  construction  is  certainly  drawn  in  ques- 
tion ;  and  the  decision  has  been,  if  not  against 
their  validity,  "against  the  right,  privilege,  or 
exemption  specially  set  up  afid  claimed  under 
them."  They  also  drew  into  question  the  vali- 
dity of  a  statute  of  the  state  of  Georgia,  "on  the 
ground  of  its  being  repugnant  to  the  constitu- 
tion, treaties  and  laws  of  The  United  Slates ;  and 
the  decision  was  in  favour  of  its  validity."  By 
the  supreme  court : — It  is  too  clear  for  controver- 
sy, that  the  act  of  congress  by  which  the  supreme 
court  is  constituted,  has  given  it  the  power,  and 
of  course  imposed  on  it  the  duty,  of  exercising 
jurisdiction,  in  this  case.     The  record,  according 


to  the  judiciary  act»,  and  the  rule  and  practice  of 
the  court,  is  regularly  before  the  court.     Ibid. 

329.  The  words,  "matter  in  dispute,"  in  the 
act  of  congress  respecting  appeals  to  the  supreme 
court  of  the  United  States,  seem  appropriated  to 
civil  causes,  where  the  subject  in  contest  is  of  a 
value  beyond  the  sum  mentioned  in  the  act. 
But  in  criminal  cases,  the  question  is  the  guilt 
or  innocence  of  the  accused  ;  and  although,  he 
may  be  fined  upwards  of  one  hundred  dollars, 
yet  that  is,  in  the  eye  of  the  law,  a  punishment 
for  the  offence,  and  not  the  particular  object  of 
the  suit.  United  States  v.  3Ioore,  3  Cranch.  159  j 
1  Cond.  Rep.  480. 

330.  The  verdict  or  judgment  does  not  ascer- 
tain the  value  of  the  matter  in  dispute  between 
the  parties.  To  determine  this,  recurrence  must 
be  had  to  the  original  controversy  ;  to  the  matter 
in  dispute  when  the  action  was  instituted.  The 
descriptive  words  of  the  statute  regulating  the 
jurisdiction  of  the  supreme  court  in  writs  of  error 
and  appeals,  point  emphatically  to  this  criterion  ; 
and,  in  common  understanding,  the  penalty  of 
the  bond,  and  not  the  thing  paid,  constitutes  the 
matter  in  dispute  between  the  parties.  The 
nature  of  the  case  must  guide  the  court,  and 
whenever  the  law  makes  a  rule  it  must  be 
obeyed.  Wilson  v.  Daniel^  3  Dall.  401  ;  1  Cond. 
Rep.  185. 

331.  Where  the  value  of  the  matter  in  dispute 
did  not  appear  in  the  record,  in  a  case  brought 
up  by  writ  of  error,  the  court  allowed  affidavits 
to  be  taken  to  prove  the  same,  on  notice  to  the 
opposite  parly.  The  writ  of  error  not  to  be  a 
supersedeas.  Course  v.  Slead^s  Ex'r,  4  Dall.  22  j 
1  Cond.  Rep.  217. 

332.  The  supreme  court  will  permit  viva  voce 
testimony  to  be  given  of  the  value  of  the  matter 
in  dispute,  in  a  case  brought  up  on  a  writ  of 
error  or  by  appeal.  The  United  States  v.  The 
Bri!rUnion,?tal.,  4  Cranch,  216;  2  Cond.  Rep.  91. 

333.  After  deciding  the  value  of  the  sum  in 
controversy  by  the  \veig»it  of  the  evidence  be- 
fore the  court,  the  court  will  not  continue  the 
cau-se  for  the  party  to  produce  further  evidence 
on  the  subject.     Ibid. 

334.  The  plaintiff  below  claimed  more  than 
two  thousand  dollars  in  his  declaration,  but  ob- 
tained a  verdict  for  a  less  sum.  The  appellate 
ju -isdiction  of  the  supreme  court  depends  on  the 
sum  or  value  in  dispute  between  the  parties,  as 
the  case  stands  upon  the  u-rit  of  error  in  this 
court;  not  on  that  which  was  in  dispute  in  the 
circuit  court.     Gordon  v.  Ogden,  3  Petet^,  33. 

335.  If  the  writ  of  error  be  brought  by  the 
plaintiff  below,  then  the  sum  the  declaration 
shows  to  be  due  may  still  be  recovered,  should 
the  judgment  for  a"  smaller  sum  be  reversed ; 
and,  consequently,  the  whole  sum  claimed  is  in 
dispute.     Ibid. 

336.  But  if  the  writ  of  error  be  brought  by 
the  defendant  in  the  original  action,  the  judg- 
ment of  the  supreme  court  can  only  affirm  that 
of  Ihe  circuit  court,  and  consequently  the  matter 
in  dispute  cannot  exceed  the  amount  of  that 
judgment.  Nothing  but  that  judgrsent  is  m  dis- 
pute between  the  parties. 


Ibid. 


480 


COURTS. 


Circuit  Courts  of  the  United  States. 


337.  Where  the  verdict  for  the  plaintiff  in  the 
circuit  court  is  for  a  less  amount  than  two  thou- 
sand dollars,  and  the  defendant  prosecutes  the 
writ  of  error,  the  supreme  court  has  no  jurisdic- 
tion, allhouoh  the  demand  of  the  plaintiff  in  the 
suit  eAceeds  two  thousand  dollars.  Smith  v. 
Honey,  3  Peters,  462. 

338.  Where  the  action  is  in  foreign  money, 
and  the  value  of  the  money  is  not  averred,  the 
verdict  of  the  jury  finding  the  value  will  fix  the 
same  for  jurisdiction.  Brown  v.  Barry,  3  Dall. 
365;   1  Cond.  Rep.  165. 

339.  The  appraisement  of  property  in  contro- 
versy, made  by  order  of  the  district  court,  by 
three  sworn  appraisers,  is  not  conclusive  evi- 
dence of  the  value;  but  it  is  better  evidence 
than  the  opinion  of  a  single  witness,  examined 
viva  voce  in  open  court.  The  United  States  v. 
The  Brig  Union,  4  Cranch,  216 ;  2  Cond.  Rep.  91. 

340.  In  replevin,  if  it  be  goods  distrained  for 
rent,  the  amount  for  which  the  avowry  is  made 
is  the  value  in  controversy;  and  if  the  writ  be 
issued  to  try  the  title  to  the  property,  it  is  in  the 
nature  of  a  detinue;  and  the  value  of  the  article 
replevied  is  the  value  of  the  matter  in  contro- 
versy, so  as  to  determine  whether  or  not  the 
supreme  court  has  jurisdiction.  Peyton  v.  Ro- 
bertson, 9  Wheat.  527  ;  5  Cond.  Rep.  660,. 

341.  The  value  of  the  interest  a  guardian  has 
in  a  minor's  estate,  is  not  the  value  of  the  estate, 
but  that  of  the  office  of  guardian.  It  has  no 
distinct  value  amounting  to  a  sufficient  sum  to 
give  jurisdiction  in  an  appeal  from  the  circuit 
court  of  Alexandria  to  the  supreme  court.  Ritchie 
v.  3Iauro,  2  Peters,  243. 

342.  In  an  action  of  trover,  if  the  judgment 
below  be  in  favour  of  the  defendant,  the  value 
of  the  matter  in  dispute  upon  the  writ  of  error 
in  the  supreme  court  of  the  United  States,  is  the 
sum  claimed  as  damages  in  the  declaration. 
Cooke  V.  Woodrow,  5  Cranch,  13;  2  Cond.  Rep. 
173. 

343.  Upon  a  writ  of  error  to  the  circuit  court 
for  the  District  of  Columbia,  the  supreme  court 
has  no  jurisdiction  if  the  sum  awarded  be  less 
than  one  hundred  dollars,  although  a  greater 
sum  may  have  been  originally  claimed.  [Note. 
On  the  2d  April,  1816,  congress  passed  an  act 
limiting  the  jurisdiction  of  the  supreme  court  in 
cases  of  apj)eal  in  the  District  of  Columbia,  to 
sums  exceeiling  one  thousand  dollars,  unless  in 
some  cases,  on  the  special  .allowance  of  a  justice 
of  the  supreme  court.]  Wise  ^  Lynn  v.  llie 
Columbia  Turnpilce  Company,  7  Cranch,  276;  2 
Cond.  R(>p.  489. 

344.  Ijji  deciding,  whether  the  matter  in  dis- 
pute be  sufficient  to  sustain  the  jurisdiction  of 
the  sui)reme  court,  it  will  look  to  the  sum  due 
upon  the  condition  of  the  bond,  and  not  upon  the 
penalty.  7'he  United  Slates  v.  3I'Doivcll.  4  Cranch, 
3 lb;  2  Cond.  Rep.  122. 

345.  District  of  Columbia.  The  plaintiff  claim- 
ed, in  his  declaration,  the  sum  of  one  thousand 
two  hundred  and  forty-one  dollars,  and  laid  his 
damages  at  one  thousand  dollars;  a  general  ver- 
dict having  been  given  against  him,  the  matter 
in  dispute  is  the  sum  he  claims.  The  court  can- 
not judicially  take  notice,  that  by  compulation, 


it  may  possibly  be  made  out  as  matter  of  in- 
ference, from  the  plaintiff's  declaration,  that  the 
claim  may  be  less  than  one  thousand  dollars ; 
much  less  can  it  take  such  notice  in  a  case  where 
the  plaintiff  might  be  allowed  interest  by  a  jury, 
so  as  to  swell  the  claim  beyond  one  thousand 
dollars.     Scott  v.  LunVs  AdmW,  6  Peters,  349. 

346.  The  declaration  was  for  a  balance  of  ac 
counts  of  nine  hundred  and  eighty-eight  dollars 
and  ninety-four  cents,  and  the  ad  damnum  was 
laid  at  two  thousand  dollars.  The  bill  of  excep- 
tions showe«i  that  the  United  Slates  claimed  in- 
terest on  the  balance  due  them.  Under  such 
circumstances,  it  is  no  objection  to  the  jurisdic- 
tion, that  the  bill  of  exceptions  was  taken  by  the 
counsel  for  the  United  States,  to  a  refusal  of  the 
court  to  grant  an  instruction  asked  by  the  United 
States;  which  was  applicable  to  certain  items 
of  credit  only  claimed  by  the  defendant ;  which 
would  reduce  the  debt  below  the  sum  of  one 
thousand  dollars.  The  court  cannot  judicially 
know  what  influence  that  refusal  had  upon  the 
amount  required  to  give  the  supreme  court  juris- 
diction, on  a  writ  of  error  to  a  circuit  court  of 
the  District  of  Columbia.  The  United  States  v. 
M-Daniel,  7  Peters,  1. 

347.  In  cases  where  the  demand  is  not  for 
money,  and  the  nature  of  the  action  does  not  re- 
quire the  value  of  the  thing  demanded  to  be 
stated  in  the  declaration  ;  the  practice  of  this 
court  and  of  the  courts  of  the  United  States  has 
been,  to  allow  the  value  to  be  given  in  evidence. 
Ex  parte  Bradstreet,  7  Peters,  634. 

CIRCUIT  COURTS  OF  THE  UNITED  STATES. 

348.  The  acts  of  congress  which  regulate  the 
original  jurisdiction  of  the  circuit  courts,  are, 
'■a7i  act  to  establish  the  judicial  courts  of  the 
United  States,"  sect.  11,  passed  24th  September, 
1789,  1  Story's  L.  U.  S.  53,  57.  '-'An  act  in  addi- 
tion to  an  act,  entitled  an  act  to  prohibit  the 
carrying  on  the  slave  trade  fjom  the  United 
States  to  any  foreign  place  or  country,"  sect.  4, 
passed  10th  May,  1800,  2  Story's  L.  U.  S.  781. 
"An  act  to  vest  more  effectually  in  the  stale 
courts,  and  in  the  district  courts  of  the  United 
States,  jurisdiction  in  the  cases  therein  men- 
tioned," passed  3d  March,  1815,  2  Story's  L.  U. 
S.  1530.  Turner  v.  IVie  Ban/c  of  North  America, 
4  Dall.  8  ;   1  Cond.  Rep.  205,  &c. 

349.  The  inferior  courts  of  the  United  Slates 
are  all  of  limited  jurisdiction;  but  they  are  not 
on  that  account  inferior  courts,  in  the  technical 
sense  of  those  words,  whose  judgments,  taken 
alone,  are  to  be  disregarded.  If  the  jurisdic- 
tion be  not  alleged  in  the  proceedings,  their 
judgments  and  decrees  are  erroneous,  but  they 
are  not  absolute  nullities.  M'Cor\nick  ct  al.  v. 
SuUivant  ct  al.,  10  Wheat.  ir»2;  6  Cond.  Rep.  71. 

350.  Congress  has,  by  the  constitution,  exclu- 
sive authority  to  regulate  the  proceedings  in  the 
courts  of  the  United  Slates;  and  the  states  liav*^ 
no  authority  to  control  those  proceedings,  except 
so  far  as  the  state  process  acts  are  adopted  by 
congress,  or  by  the  courts  of  the  United  States 
under  the  authority  of  congress.  Wayman  v. 
Southard,  10  Wheat.  1 ;  6  Cond.  Rep.  1. 

351.  So  far  as  the  process  act  adopts  the  state 
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laws,  as  regulating  the  modes  of  proceeding  in 
suits  at  common  law,  the  a-doption  is  expressly 
confined  to  those  in  force  in  September.  1789. 
It  does  not  recognise  the  authority  of  any  laws 
of  this  description  which  migh-t  be  afterwards 
passed  by  the  states.  The  system  as  it  then 
stood  is  adopted.  '■  subject,  however,  to  such 
alterations  and  additions  as  the  said  courts,  re- 
spectively, shall,  in  their  direction,  deem  expe- 
dient, or  to  such  regulations  as  the  supreme  court 
of  the  United  States  shall  think  proper,  from  time 
to  time,  by  rule,  to  prescribe  to  any  circuit  or 
district  court  concerning  the  same.  The  Bank 
of  the  United  States  v.  Halstcad,  10  Wheat.  51; 
eCoiid.  Rep.  221. 

352.  This  provision  enables  the  several  courts 
of  the  Union  to  make  such  improvements  in  the 
forms  and  modes  of  proceeding  as  experience 
may  sugr*3st ;  and  especially  to  adopt  such  state 
laws  on  this  subject  as  might  vary  to  advantage 
the  forms  and  modes  of  proceeding  which  pre- 
vailed in  September,  1789.     Ibid. 

353.  At  an  early  period  after  the  organization 
of  the  federal  courts,  the  rules  of  practice  in 
force  iu  the  state  courts,  which  were  similar  to 
the  English  practice,  were  adopted  by  the  judges 
of  the  circuit  court.  A  subsequent  change  in 
the  practice  of  the  state  courts  will  not  authorize 
a  departure  from  the  rules  adopted  in  the  circuit 
court.     Anonymous,  1  Peters'  C.  C.  R.  1. 

354.  The  rules  of  practice  for  transacting  the 
business  of  the  courts  form  the  law  of  the  court ; 
and  it  is  in  relation  to  the  federal  courts,  a  law 
arising  under  the  constitution  of  the  United 
States,  and  consequently  not  subject  to  state 
regulations.  It  is  in  reference  to  this  principle, 
that  the  seventeenth  section  of  the  judicial  act 
authorizes  the  courts  of  the  United  States  to 
make  al[  necessary  rules  for  the  orderly  con- 
ducting business  in  the  said  courts,  provided  the 
same  are  not  repugnant  to  the  laws  of  the  United 
States;  and  under  this  power,  the  different  cir- 
cuit courts  at  their  first  session  adopted  the  state 
practice  as  it  then  existed  :  which  continues  to 
this  day  in  all  the  states;  except  so  far  as  the 
courts  have  thought  proper  from  time  to  time  to 
alter  and  amend  it.  Golden  v.  Prince,  3  Wash. 
C.C.R.  313. 

355.  It  is  not  necessary  to  state  in  the  record 
of  a  case  in  the  circuit  court  the  absence  of  the 
district  judge,  to  show  that  the  court  was  pro- 
perly constituted ;  a  judge  of  the  supreme  court 
holding  the  same  in  the  absence  of  the  district 
juilge.  Bin<rham.  Plaintiff  in  Error  v.  Cabot  ct 
al.,  3  Dalj.  fg ;   1  Cond.  Rep.  13. 

356.  A  circuit  court,  though  an  inferior  court 
in  the  language  of  the  constitution,  is  not  so  in 
the  iansuage  of  the  common  law;  nor  are  its 
proceedings  subject  to  the  scrutiny  of  those  nar- 
row rules,  which  the  caution  or  jealousy  of  the 
courts  at  Westminster,  long  applied  to  the  courts 
of  that  denomination;  but  are  entitled  to  as 
liberal  intendments,  and  presumptions,  in  favour 
of  their  regularity,  as  those  of  any  supreme  court. 
Turner,  Adm'r  of  Stanly  v.  The  Bank  of  North 
America.  4  Dall.  8  ;   1  Cond.  Rep.  205. 

357.  A  circuit  court  is  of  limited  jurisdiotion, 
and  has  cognizance,  not  of  cases  ceiierallv,  but 
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only  of  a  few  specially  circumstanced ;  amount- 
ing to  a  small  portion  of  the  cases  whi'ch  an 
unlimited  jurisdiction  would  embrace;  an ^  the 
fair  presumption  is  not,  as  with  regard  to  a  court 
of  general  jurisdiction,  that  a  cause  is  within  its 
jurisdiction,  unless  the  contrary  appears;  but 
rather  that  a  cause  is,  without  its  ju^-isdiction, 
unless  the  contrary  appears.  This  renders  it 
necessary,  inasmuch  as  the  proceedings  of  no 
court  can  be  deemed  valid  further  than  its  juris- 
diction appears  or  can  be  presumed,  to  set  fc-ith 
upon  the  record  of  a  circuit  court  the  facts  or 
circumstances  which  give  jurisdiction,  either 
expressly,  or  in  such  a  manner  as  to  render  them 
certain  by  legal  intendment.     Ibid. 

358.  A  cause  may  be  transferred  by  an  act  of 
congress  from  one  inferior  tribunal  to  another. 
Stuart  v.  Laird,  1  Cranch,  299 ;   1  Cond.  Rep.  316. 

359.  The  justices  of  the  supreme  court  having 
by  practice  and  acquiescence  under  it,  for  a  pe- 
riod of  several  years,  commencing  with  the  or- 
ganization of  the  judicial  system,  sat  as  circuit 
judges,  this  practical  exposition  of  the  constitu- 
tion is  too  strong  to  be  shaken  or  controlled. 
Ibid. 

360.  The  jurisdiction  of  the  circuit  court  of 
the  United  States  extends  to  a  case  between 
citizens  of  Kentucky,  claiming  lands  e.vceeding 
the  value  of  five  hundred  dollars,  under  different 
grants,  the  one  issued  by  the  state  of  Kentucky, 
and  the  other  by  the  state  of  Virginia,  upon 
warrants  issued  by  Virginia,  and  locations  found- 
ed thereon  prior  to  the  separation  of  Kentucky 
from  Virginia.  It  is  the  grant  which  passes  the 
legal  title  to  the  land ;  and  if  the  controversy  is 
founded  upon  the  conflicting  grants  of  different 
states,  the  judicial  power  of  the  courts  of  the 
United  States  extends  to  the  case,  whatever  may 
have  been  the  equitable  title  of  the  parties  prior 
to  the  grant.  Colson  ct  al.  v.  Leu-is.  2  Wheat. 
377;  4  Cond.  Rep.  168. 

361.  The  United  States,  proceeding  according 
to  the  provisions  of  the  act  of  congiess,  passed, 
the  15th  of  May,  1820,  entitled  "an  act  for  the 
better  organization  of  the  treasury  department," 
issued  a  warrant  to  the  marshal  of  the  District 
of  Columbia,  for  a  balance  alleged  to  be  due  by 
Joseph  Nourse,  late  register  of  the  treasury,  and 
the  property  of  Mr.  Nourse  was  attached  for  the 
alleged  balance.  On  the  application  of  My. 
Nourse,  the  district  judge  of  the  District  of  Co- 
lumbia is.sued  an  injunction  to  stay  the  proceed- 
ings, and  after  reference  of  the  accounts  to  au- 
ditors appointed  by  him,  and  a  report  by  them, 
stating  a  balance  of  eleven  thousand  eight  hun- 
dred and  thirteen  dollars  and  fifty-nine  cents,  to 
be  due  by  the  United  States  to  Mr.  Nourse,  the 
district  judge  made  a  decree  that  the  injunction 
should  be  perpetual.  The  United  States  appealed 
to  the  circuit  court,  and  the  decree  for  a  per- 
petual injunction  was  affirmed  by  that  court. 
The  United  States  appealed  to  the  supreme  court ; 
and  on  a  motion  to  dismiss  the  appeal  it  was 
held,  that  no  appeal  is  given  by  the  act  of  con- 
gress from  a  decree  of  the  district  judge,  in  such 
a  case,  to  the  circuit  court.  The  United  Stales  v. 
Nourse,  6  Peters,  470. 

362.  The  special  jurisdiction  created  by  the 
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act  of  congress,  must  be  strictly  exercised  within 
its  provisions.  A  particular  mode  is  pointed  out 
by  which  an  appeal  from  the  decision  of  the 
district  judge  may  be  taken  by  the  person  against 
whom  proceedings  have  issued  ;  consequently,  it 
can  be  taken  in  no  other  way;  no  provision  is 
made  for  an  appeal  by  the  government;  of 
course,  none  was  intended  to  be  given  to  it.    Ihid. 

363.  It  appears  that  no  provision  is  made  in 
the  general  act  organizing  the  courts  of  the 
United  States,  to  authorize  an  appeal  from  the 
judgment  or  decree  of  the  district  court  to  the 
circuit  court,  except  in  cases  of  admiralty  and 
maritime  jurisdiction.  On  the  principle  of  the 
case  of  the  United  States  v.  Goodwin,  the  appeal 
in  this  case  cannot  be  maintained.  If  it  be  a 
case  in  chancery,  no  prov.ision  is  made  in  the 
general  law  to  appeal  such  a  case  from  the  dis- 
trict to  the  ci.rcuit  court.     Ihid. 

364.  The  district  judge  cannot  sit  in  the  cir- 
cuit court,  in  a  cause  brought  by  writ  of  error 
from  the  district  court,  and  such  a  case  cannot 
be  brought  from  the  circuit  to  the  supreme  court 
upon  a  certificate  of  the  division  of  opinion  of 
the  judges.  United  Stales  v.  Lancaster,  5  Wheat. 
434;  4  Cond.  Rep.  720. 

365.  The  district  judge  may  alone  hold  a  cir- 
cuit court,  although  there  be  no  judge  of  the 
supreme  court  allotted  to  that  circuit.  Pollard 
et  al.v.  D wight  et  al.,  4  Cranch,  421 ;  2  Cond. 
Rep.  157. 

366.  The  circuit  court  has  jurisdiction  in  a  suit 
in  equity  to  stay  proceedings  upon  a  judgment 
at  law  between  the  same  parties,  although  the 
subpoena,  &c.,  be  served  upon  the  defendant  out 
of  the  district  in  which  the  court  sits.  Logan  v. 
Patrick,  5  Cranch,  288;  2  Cond.  Rep.  259. 

367.  A  writ  of  error  does  not  lie  to  remove  a 
civil  cause  from  the  circuit  to  the  supreme  court, 
which  has  been  carried  to  the  circuit  from  the 
district  court.  United  States  v.  Goodwin,  7  Cranch, 
108  ;  2  Cond.  Rep.  434. 

368.  There  is  no  act  of  congress  which  au- 
thorizes a  circuit  court  to  issue  a  compulsory 
process  to  the  district  court,  for  the  removal  of 
a  cause  from  that  jurisdiction,  before  a  final 
judgment  or  decree  is  pronounced.  If  a  ceitio- 
rari  should  issue  in  such  case,  the  district  court 
mav  and  ought  to  refuse  obedience  to  the  writ, 
ancl  after  the  cause  is  thus  removed,  either  party 
may  move  for  a  procedendo,  or  pursue  the  cause 
in  the  district  court,  as  if  it  had  not  been  re- 
moveii.  Patterson  v.  The  United  States,  2  Wheat. 
221;  4  Cond.  Rep.  98. 

369.  But  if,  instead  of  taking  advantage  of 
this  irrcjijularity,  the  (lefeiulant  enters  his  aj)pear- 
ance  to  the  suit  in  the  circuit  court,  takes  de- 
fence and  pleads  to  issue,  it  is  too  late  after  ver- 
dict to  object  to  the  irregularity.  The  cause 
will  be  considered  as  an  original  one  in  the  cir- 
cuit court,  made  so  by  consent  of  parties,  even 
though  no  declaration,  de  novo,  should  have 
been  filed  in  the  circuit  court.     Ibid. 

370.  A  district  judge  who  is  on  the  bench  du- 
ring the  trial  of  acause  brought  from  the  district 
to  the  circuit  court,  and  if  he  did  not  sit  or  take 
part  in  the  cause,  was  absent  in  the  meaning  of 


the  act  of  congress.     Bingham  v.  Cabot,  3  Dall. 
19;   1  Cond.  Rep.  13. 

371.  The  circuit  courts  of  the  United  States 
have  jurisdiction  of  a  robbery  committed  on  the 
high  seas,  under  the  eighth  section  of  the  act  of 
April  30th;  1790,  ch.  36,  although  such  robbery 
would  not,  if  committed  on  land,  be  punished 
with  death.  United  States  v.  Palmer  et  al..  3 
Wheat.  610;  5  Cond.  Rep.  352. 

372.  On  an  indictment  for  murder  founded  on 
the  eighth  section  of  the  act  of  congress  of  April 
30th,  1790,.  ch.  36,  the  death  as"  well  as  the 
mortal  stroke  must  happen  on  the  high  seas. 
The  feileral  courts  have  no  cognizance  of  the 
case,  where  the  mortal  stroke  was  given  on  the 
high  seas  and  the  death  took  place  on  shore. 
United  Slates  v.  MGill,  4  Dall.  526. 

373.  Notwithstanding  the  restrictive  clause 
contained  in  the  eleventh  section  of  the  judi- 
ciary act  of  September  24ih,  1789,  ch.  20,  the 
circuit  court  has  jurisdiction  of  a  suit  in  equity, 
brought  by  a  judgment  creditor  against  his 
debtor  and  others,  they  being  citizens  of  difi"erent 
states,  to  set  aside  conveyances  made  in  fraud 
of  creditors;  although  the  ground  of  the  judg- 
ment was  a  negotiable  chose  in  action,  on  which, 
before  judgment,  a  suit  could  not  have  been 
maintained  in  such  court.  Bean  v.  Smith  et  al., 
2  Mason,  252. 

374.  Where  a  judgment  has  been  rendered  in 
a  state  court  in  a  suit  between  citizens  of  diffe- 
rent states,  and  the  judgment  has  been  since  as- 
signed to  a  citizen  of  the  same  state  with  the 
original  plaintiff,  the  circuit  court  has  jurisdic- 
tion of  a  suit  in  equity  brought  by  the  assignee; 
although  the  ground  of  the  original  suit  on  which 
judgment  was  rendered,  was  a  negotiable  chose 
in  action,  of  which  the  circuit  court  could  not 
have  held  jurisdiction  under  the  restrictive  clause 
contained  in  the  eleventh  section  of  the  judi- 
ciary act  of  September  24th,  1789,  ch.  20. 
Dexter  v.  Smith  et  al,  2  Mason,  303. 

375.  The  circuit  court  of  the  United  States 
has  jurisdiction  in  a  case  between  citizens  of 
different  states,  to  sustain  a  petition  for  partition, 
according  to  the  statutes  of  the  state  for  parti- 
tion of  lands  among  tenants  in  common.  Ex 
parte  Biddle  et  al.,  2  Mason,  472. 

376.  Parties  entitled  to  sue  in  the  courts  of 
the  United  Stales,  are,  in  general,  entitled  to 
pursue  in  such  courts  all  the  remedies  for  the 
vindication  of  their  rights,  which  the  local  laws 
of  the  state  authorize  to  be  pursued  in  its  own 
courts.     Ihid. 

377.  The  circuit  courts  of  the  United  States 
are  not  inferior  courts  in  the  technical  sense  of 
the  books;  but  are  so  only  as  subordinate  to  the 
supremo  court.  But  their  juiistliclion  is  special 
and  limited.  Livingston  el  al.  v.  Van  Ingen  at  al., 
1  Paine,  45. 

378.  If  jurisdiction  of  "cases,  arising  under 
•laws  of  the  United  States,"  be  not  conferred  on 

the  circuit  courts,  by  an  act  of  congress,  they 
cannot  take  cognizance  of  them.  And  where 
congress  has  given  an  action  at  law,  in  the  cir- 
cuit court,  in  certain  cases,  they  do  not  thereby 
ac(]uire  jurisdiction  so  as  to  entertain,  in  those 
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cases,  a  bill  in  equity  not  relating  to  an  action 
at  law.  But  quenj,  Whether,  if  it  should  become 
necessary  in  an  action  at  law,  in  the  circuit 
courts,  to  appeal  to  their  equity  side  in  aid  or 
defence  of  such  action,  those  courts  would  have 
the  necessary  equity  powers.     Ibid. 

379.  The  circuit  courts  have  no  supervising 
power  or  control  over  the  district  courts,  other 
than  is  given  by  the  laws  of  the  United  States, 
which  is  to  compel  a  rendition  of  a  judgment  or 
decree,  and  to  re-e.\amine  it  on  error  or  appeal. 
Smith  V.  Jackson,  1  Paine's  C.  C.  R.  453. 

380.  The  property  taken  into  custody  in  ad- 
miralty proceedings,  does  not  follow  the  cause 
upon  appeal  into  the  superior  court :  it  still  re- 
mains in  the  custody  of  the  officers  of  the  court 
in  which  it  is  libelled;  and  that  court,  notwith- 
standing the  appeal,  is  bound  to  take  care  of  it, 
and  may  order  its  sale.  Jennings  v.  Carson,  4 
Cranch,  2  ;  2  Cond.  Rep.  2. 

381.  After  an  appeal  from  a  district  court  to 
a  circuit  court,  the  former  can  make  no  order 
respecting  the  property ;  whether  it  has  been 
sold  and  the  proceeds  paid  into  court,  or  whether 
it  remains  specifically  in  the  hands  of  the  mar- 
shal. The  Collector,  6  Wheat.  194;  5  Cond. 
Rep.  62. 

382.  The  circuit  court  has  jurisdiction  on  a  bill 
in  equity,  filed  by  the  United  States  against  the 
debtor  of  their  debtor,  they  claiming  a  priority 
under  the  si.vty-fifth  section  of  the  act  of  the  2d 
of  March.  1799,  ch.  28;  notwithstanding  the 
local  law  of  the  state,  where  the  suit  is  brought, 
allows  a  creditor  to  proceed  against  the  debtor 
of  his  debtor  by  a  peculiar  process  at  law. 
United  States  v.  Howland  et  al..  4  Wheat.  108  :  4 
Cond.  Rep.  404. 

383.  The  circuit  courts  of  the  Union  have 
chancery  jurisdiction  in  every  state;  they  have 
the  same  chancery  powers,  and  the  same  rules' 
of  decision  in  all  the  states.     Ibid. 

384.  In  the  district  court  of  the  southern  dis- 
trict of  New  York,  under  a  proceeding  upon  the 
duty  laws,  a  judgment  was  given  against  the 
defendant,  who  prosecuted  a  writ  of  error  to  the 
circuit  court,  where  the  judgment  of  the  district 
court  was  affirmed.  No  writ  of  error  could 
issue  to  the  supreme  court.  Sarchett  v.  The 
United  States,  12  Peters. 

38.1.  The  circuit  court  has  jurisdiction  of  a 
suit  brought  by  the  endorsee  of  a  promissory 
note,  who  is  a  citizen  of  one  state,  against  the 
endorser,  who  is  a  citizen  of  a  diHerent  state, 
whether  a  suit  could  be  brought  in  that  court 
by  the  endorsee  against  the  maker,  or  not. 
Yotmg  V.  Bryan,  6  Wheat.  14(5;  5  Cond.  Rep.  49. 

386.  In  order  to  maintain  a  suit  in  the  circuit 
court,  the  jurisdiction  must  appear  on  the  record; 
as.  if  the  suit  is  between  citizens  of  different 
states,  the  citizenship  of  the  respective  parties 
must  be  set  forth.  Sullivan  v.  The  Fulton  Steam- 
boat Company,  6  Wheat.  450;  5  Cond.  Rep.« 
135.  * 

387.  An  endorsee  of  a  promissory  note,  who 
resitles  in  a  different  state,  may  sue  in  the  cir- 
cuit court  his  immediate  endorser,  residin?  in 
the  state  in  which  the  suit  is  brought,  althoush 
that  endorser  be  a  resident  of  the  same  state 


with  the  maker  of  the  note.    Mollan  v.  Torrance^ 
9  Wheat.  537;  5  Cond.  Rep.  666. 

388.  But  where  the  suit  is  brought  against  a 
remote  endorser,  and  the  plaintiff,  in  his  decla- 
ration, traces  his  title  through  an  intermediate 
endorser,  he  must  show  that  this  intermediate 
endorser  could  have  sustained  his  action  in  the 
circuit  court.     Ibid. 

389.  A  plea,  as  entered  to  the  jurisdiction  of 
the  circuit  court,  must  show  that  the  parties 
were  citizens  of  the  same  state,  at  the  time  the 
action  was  brought,  and  not  merely  at  the  time 
of  the  plea  pleaded.  By  the  supreme  court : — 
The  jurisdiction  depends  upon  the  state  of  things 
at  the  time  of  the  action  brought;  and  after  it  is 
once  vested,  it  cannot  be  ousted  by  a  subsequent 
change  of  residence  of  either  of  the  parties.  Ibid. 

390.  Where  the  principal  is  confined  in  jail 
under  the  mesne  civil  process  of  a  state  court, 
the  circuit  court  has  no  authority  to  issue  a 
habeas  corpus  for  the  purpose  of  bringing  him 
in  to  be  surrendered  in  discharge  of  his  bail. 
United  States  v.  French,  1  Gallis,  20. 

391.  Nor  will  the  court,  merely  on  account  of 
such  impediment,  discharge  the  bail,  who  have 
become  bound  for  the  appearance  of  the  party 
to  answer  to  a  criminal  information;  but  in  xheir 
discretion,  the  court  will  respite  the  recogni- 
.sance.     Ibid. 

392.  The  circuit  courts  have  jurisdiction  of 
matters  arising  under  the  bankrupt  law  of  the 
United  States,  as  they  have  of  any  other  subject, 
where  the  constitution  and  laws  of  the  United 
States  give  them  jurisdiction.  Lucas  v.  Morris, 
1  Paine,  396. 

393.  The  circuit  courts  are  not  deprived  of 
their  jurisdiction  when  it  arises  from  the  citizen- 
ship or  alienage  of  parties,  by  the  joining  of  a 
mere  nominal  party,  who  does  not  possess  the 
requisite  character.  Ward  v.  Arredondo,  1  Paine, 
410. 

394.  In  an  action  of  covenant,  upon  an  agree- 
ment, under  seal,  containing  a  penalty  amount- 
ing to  less  than  five  hundred  dollars,  the  circuit 
court  has  jurisdiction,  the  action  being  for  da- 
mages exceeding  five  hundred  dollars,  as  laid 
in  the  declaration.  Martin  v.  Taylcrr.  1  Wash. 
C.  C.  R.  1. 

395.  The  agreement  of  a  state  court  to  con- 
sider a  petition  for  the  removal  of  a  cause  to  the 
Circuit  court,  as  filed  of  a  term  preceding  that  at 
which  it  was  actually  filed,  will  not  give  the 
circuit  court  jurisdiction  of  the  cause.  Gibson 
V.  Johnson,  1  Peters'  C.  C.  R.  44. 

396.  A  general  assignee  of  the  effects  of  an 
insolvent  debtor  cannot  sue  in  the  federal  courts, 
under  the  eleventh  section  of  the  judiciary  act 
of  1798,  ch.  20.  if  his  assignor  could  not  have 
sued  in  those  courts.  Sere  v.  Pilot,  6  Cranch, 
332;  2  Cond.  Rep.  389. 

397.  The  power  of  the  circuit  courts  of  the 
United  States  to  issue  a  writ  of  mandamus,  is 
confined  exclusively  to  cases  in  which  it  may  be 
neces.sary  to  e.vercise  jurisdiction  in  cases  vested 
in  them.  M^Intirev.  Wood,  7  Cranch,  504;  2 
Cond.  Rep.  588. 

398.  The  circuit  courts  of  the  United  States 
have  jurisdiction  in  writs  of  right,  where  the 
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property  demanded  exceeds  five  hundred  dol- 
lars in  value ;  and  if  upon  a  trial  the  demandant 
recovers  less,  he  is  not  to  be  allowed  his  costs ; 
and  in  the  discretion  of  the  court  may  be  ad- 
judged to  pay  costs.  Green  v.  Liter,  8  Cranch, 
229^  3  Cond.  Rep.  97.  . 

399.  Under  the  clau-se  of  the  constitution,  de- 
claring that  the  judicial  power  shall  extend  to 
controversies  between  citizens  of  the  same  state 
claiming  lands  under  grants  of  different  states, 
a  case  is  incluiled  where  one  party  claimed  land 
under  a  grant  from  the  state  of  New  Hampshire, 
and  the  other  under  a  grant  from  the  state  of 
Vermont ;  although  at  the  time  of  the  first  grant 
Vermont  was  part  of  New  Hampshire.  Toion 
ofPawlet  V.  Clarke,  9  Cranch,  292;  3  Cond.  Rep. 
408.  , 

400.  Under  the  judiciary  act  of  1798,  ch.  20, 
sec.  11,  giving  jurisdiction  to  the  circuit  court, 
vhere  an  alien  is  a  party,  or  the  suit  is  between 
a  citizen  of  the  state  where  the  suit  is  brought 
and  a  citizen  of  another  state,  if  the  suit  be 
joint,  each  distinct  interest  should  be  repre- 
sented by  persons,  all  of  whom  are  entitled  to 
sue,  or  may  be  sued,  in  the  federal  courts.  That 
is,  where  the  interest  is  joint,  each  of  the  per- 
sons concerned  in  the  interest  must  be  compe- 
tent to  sue  or  be  sued,  in  those  courts.  Straw- 
bridge  v.  Curtiss,  3  Cranch,  267;  1  Cond.  Rep. 
523.  Corporation  of  Neiv  Orleans  v.  Winter,  1 
Wheat.  91 ;  3  Cond.  Rep.  499. 

401.  The  residence  of  a  party  in  another  dis- 
trict of  a  state  than  that  in  which  the  suit  is 
brought  in  a  court  of  the  United  States,  does  not 
exempt  him  from  the  jurisdiction  of  the  court. 
The  division  of  a  state  into  two  or  more  districts, 
cannot  affect  the  jurisdiction  of  the  court  on  ac- 
count of  chizenship.  If  a  party  is  foutid  in  the 
district  in  which  he  is  sued,  the  case  is  out  of 
the  prohibition  of  the  judiciary  act,  which  de- 
clares that  "no  civil  suit  shall  be  brought  in  the 
courts  of  the  United  States,  against  a  defendant, 
by  any  original  process,  in  any  other  district  than 
that  whereof  he  is  an  inhabitant,  or  in  which  he 
shall  be  found  at  the  time  of  serving  the  writ." 
M'Micken  v.  Webb  et  al,  11  Peters'  Rep.  25. 

402.  The  rule  was  established  by  the  supreme 
court  in  the  case  of  Young  v.  Bryan,  6  VVheat. 
146.  that  the  circuit  court  of  the  United  States 
has  jurisdiction  of  a  suit  brought  by  the  endorsee 
of  a» promissory  note,  who  was  a  citizen  of  one 
state,  against  the  endorser,  who  was  a  citizen  of 
a  different  state,  whether  a  suit  could  be  brou;j;ht 
in  that  court  by  the  eiuinrsce  against  the  maker, 
or  not.     Evans  v.  Gee,  11  Peters'  Rep.  80. 

403.  A  Judgment  at  law,  in  the  circuit  court 
of  the  United  States,  of  Kentucky,  is  not  conclu- 
sive on  the  circuit  court  of  the  United  Stales, 
sitting  in  equity,  as  the  same  would  not  be  con- 
clusive on  the  circuit  coiirt  of  Kentucky  ;  as  the 
principles  and  rules  of  a  court  of  equity  difler 
from  those   which  prevail    in   a  court   of  law. 

.     Bryant  v.  Hunter  el  al,  3  Wash.  C.  C.  R.  48. 

404.  The  laws  of  the  several  states,  constitu- 
tionally passed  since  1789,  are  binding  on  the 
circuit  courts  of  the  United  States,  helil  within 
■ihe  stale  in  which  the  same  prevail.     Aliter,  as 


power  of  making  its  own  rules  of  practice,  un- 
less forbidden  by  law  ;  and  the  17lh  section  of 
the  judiciary  law,  vests,  expressly,  this  power  in 
the  courts  of  the  Unhed  States.  Golden  v.  Prince, 
3  Wash.  C.  C.  R.  313. 

405.  Where  the  record  of  a  judgment  in  the 
circuit  court  has  been  sent  to  the  supreme  court, 
and  an  appearance  entered  there  by  the  defend- 
ant in  error,  and  a  decision  by  the  supreme  court 
reversing  the  judgment,  and  remanding  ihe  cause 
for  a  new  trial,  the  defendant  in  error  cannot  ob- 
ject that  the  judgment  in  this  cause  is  in  force, 
and  unreversed;  upon  the  ground  that  no  writ  of 
error  had  been  sued  out.  Evans  v.  Eaton,  3 
Wash.  C.  C.  R.  443. 

40G.  The  petitioner  was  arrested  by  the  mar- 
shal of  the  district  of  Pennsylvania,  under  an 
attachment  from  the  circuit  court  of  Rhode 
Island,  for  a  contempt,  in  not  appearing  in  that 
court,  after  a  monition  served  upon  him  in  the 
state  of  Pennsylvania,  to  answer  in  a  prize  cause, 
as  to  a  certain  bale  of  goods  condemned  to  the 
captors,  and  which  had  come  into  the  possession 
of  Peter  Graham,  the  relator:  Held,  that  the 
circuit  and  district  courts  of  the  United  States 
caqnot,  either  in  suits  at  common  law  or  equity, 
send  their  process  into  another  district,  e.\cept 
where  specially  authorized  so  to  do,  by  some  act 
of  congress.  Ex  parte  Peter  Graham,  3  Wash. 
C.  C.  R.  456. 

407.  A  libel  was  filed  to  carry  into  e.xecution 
a  sentence  of  the  circuit  court  of  Rhode  Island, 
against  Graham,  a  resident  citizen  of  Pennsyl- 
vania, for  the  value  of  a  box  of  merchamiise, 
condemned  by  that  court,  and  which  was  charged 
to  have  come  into  his  hands  after  condemnation. 
Plea,  that  the  defendant  had  not  been  served 
with  process  in  the  district  of  Rhode  Island,  and 
was  not  a  party  to  the  proceedings  in  that  court. 
By  the  court : — The  circuit  court  of  Rhode  Island 
had  no  jurisdiction  against  Graham  in  personam, 
as  he  was  a  citizen  of  Pennsylvania,  and  was  not 
served  with  process  in  that  state.  The  decree 
of  that  court  is  conclusive  against  the  merchan- 
dise ;  and  upon  a  proper  application  to  this  court, 
the  court  would  not  hesitate  to  give  it  eflect 
against  the  appellee,  in  respect  to  the  merchan- 
dise; if  it  should  appear  that  he  had,  or  has, 
possession  of  them  or  their  proceeds.  As  to  the 
thing,  Graham  and  all  others  claiming  it  on  the 
ground  of  property  or  possession,  were  parties  to 
that  suit,  and  were  represented  by  it  in  that 
court,  although  they  were  not  served  with  pro- 
cess, or  had  not  heard  of  the  proceedings.  Wil- 
son V.  Graham,  4  Wash.  C.  C.  II.  53. 

408.  The  circuit  court  of  the  United  States 
has  not  jurisdiction  of  a  cause  in  which  a  state 
is  a  party;  and  if  a  state  be  a  party,  and  the 
cause  be  removed  from  the  state  court  to  the 
circuit  court,  the  latter  court  will  remand  it, 
even  after  it  has  been  dockelinl.  Den  ex  dem. 
of  the  state  of  New  Jersey  v.  Babcock,  4  Wash.  C. 
C.  R.  344. 

409.  A  bill  in  equity  to  enjoin  a  judgment,  lies 
in  the  circuit  court  where  the  judgment  is  given, 
although  the  original  plainliff  resides  in,  and  is  a 
citizen  of,  another  state.     Such  a  bill  is  not  an 


1  rules  of  practice.     Every  court  possesses  the  I  original  suit,  within  the  sense  of  the  IJth  section 
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of  the  judiciary  act  of  1789,  ch.  20.     Dunlap  v. 
Stetson,  4  Mason's  C.  C.  R.  349. 

410.  It  is  not  necessary  that  a  citizen,  re- 
moving from  a  territory  of  the  United  States  or 
a  state"  into  another  state,  should  acquire  all  the 
rights  of  a  citizen  of  the  state  into  which  he  re- 
moves, by  the  laws  of  such  state.  It  is  sufficient 
if  he  acquire  a  domicil  there.  Yet  the  declara- 
t'.on  must  aver  that  he  is  a  citizen  of  the  state ;  1 
not  sutficient  that  it  should  aver  that  he  is  a  re-  i 
sident.  Caliet  v.  The  Pacific  Insurance  Co.,  1 
Paine's  C.  C.  R.  599. 

411.  If  one  make  such  a  removal,  with  the 
avowed  object  of  acquiring  a  right  to  sue  in  the 
circuit  court,  but  with  the  intention  of  a  perma- 
nent residence,  and  not  to  return,  it  is  not  a  fraud 
upon  the  law.     Ibid. 

412.  Where  a  corporation  is  sued  in  the  circuit 
court,  it  is  prima  facie  evidence  to  support  the 
averrnent  of  citizenship,  that  it  is  incorporated 
by  a  law  of  the  state  in  which  the  action  is 
brought,  and  transacts  its  business  within  it. 
Ibicl 

413.  An  action  on  a  policy  of  insurance  may 
be  brought  in  the  name  of  the  principal,  though 
the  agent  only  is  named  in  the  policy,  the  policy 
not  being  under  seal ;  and  the  circuit  courts  of 
the  United  States  will  entertain  jurisdiction  where 


being  served  with  process  out  of  the  district  in 
which  he  resides,  or  of  not  being  compelled  by 
such  service,  to  appear  in  any  other  district,  is 
merely  personal,  unconnected  with  the  jurisdic- 
tion of  the  court,  and  may  be  waived  by  an  ap- 
pearance. Harrison  et  al.  v.  Rowan  et  at,  1  Pe- 
ter's C.  C.  R.  489. 

418.  The  clause  in  the  patent  law  authorizing 
suits  in  the  circuit  courts,  stands  on  the  principle 
that  they  are  cases  arising  under  a  law  of  the 
United  States.  Osborn  et  al.  v.  Bank  U.  S.,  9 
Wheat.  738;  5  Cond.  Rep.  741. 

419.  The  statement  of  facts  made  by  the  cir- 
cuit court  in  equity  or  admiralty  cases,  and  re- 
moved with  the  record,  is  conclusive  upon  the 
supreme  court  under  the  act  of  congress.  [This 
provision  of  the  act  of  congress  has  been  re- 
pealed. Ed.]  Wiscart  v.Dauchy,  3  Dall.  321 ;  1 
Cond.  Rep.  144. 

420.  The  supreme  court  has  a  legal  discretion 
under  the  3d  section  of  the  act  of  congress  of 
March  2d,  1793,  ch.  167,  to  direct  a  special  ses- 
sion of  the  circuit  court,  to  be  holden  at  any  con- 
venient place  in  the  district,  nearer  to  where  the 
offences  are  said  to  have  been  committed,  than 
the  place  appointed  by  law  for  the  ordinary 
session ;  and  they  may  direct  such  special  ses- 
sions to  be  held  in  the  county  where  the  offence 


the  principal  is  a  citizen  of  a  different  state  from  \  is  alleged  to  have  been  committed,  if  such  ap- 
that  of  the  defendant,  although  the  agent  is  of    pointment  is  otherwise  eligible.   Uiuted  States  v. 


the  same  state.     Ruan  v.  Gardner,  1  Wash.  C. 
C.  R.  145. 

414.  A,  a  citizen  of  New  York,  being  one  of 
several  tenants  in   common  of  lands   lying   in 


Pennsylvania  Insurgents,  3  Dall.  513. 

421.  The  circuit  court  cannot  rehear  a  cause, 
or  admit  a  claim,  or  grant  an  appeal  at  a  term 
subsequent  to  that  at  which  the  cause  was  finally 


Pennsylvania,  of  which  state  the  other  tenants  i  decided.     The  Avery,  2  Gallis.  C.  C.  R.  386. 
in  common  were  citizens,  took  a  conveyance  in  I      422.  The    circuit   court   has   no    supervisin 


suits  for  the  recovery  of  the  land  so  conveyed  to 
him,  and  to  reconvey  them  to  the  trustees,  on 
their  repaying  him  his  expenses,  &c.  By  the 
court: — This  deed  was  not  colourable  to  vest 
jurisdiction  in  the  United  States  courts,  but  valid  : 
and  A  might,  upon  this  title,  sue  in  the  circuit 
court.  Brownh  Lessee  v.  Brown,  1  Wash.  C.  C. 
R.  429. 

415.  Where  a  writ,  at  the  suit  of  a  chizen  of 
Kentucky,  was  issued  from  the  circuit  court  in 
Pennsylvania  against  I.,  a  citizen  of  New  Or- 
leans, and  C;  citizen  of  Pennsylvania,  upon 
which  the  latter  was  taken,  and  non  est  return- 
ed as  to  the  other  defendant,  the  defendant  who 
has  been  arrested  cannot  avail  himself  of  the 
fact,  that  as,  between  the  plaintiff  and  the  co- 
defendant,  the  court  would  not  entertain  juris- 
diction of  the  cause,  but  the  suit  may  go  on 
against  him  who  has  been  served  with  process, 
under  the  laws  and  practice  of  Pennsylvania. 
Craig  V.  Cummins,  2  Wash.  C.  C.  R.  505. 

416.  The  district  court  has  alone  original  ju- 
risdiction in  admiralty  cases.     The  circuit  court  j       ••     "  .     .  -,    f       n  from 

has,  in  such  cases,  no  original,  but  only  appellate  cult  court  in  a  case  brought  by -writ  ot  error  irorn 
jurisdiction.  Sanson  v.^The  Vrow  Magdalena,  1  the  district  court;  and  such  a  case  ^annm  u« 
Bee's  D  C.  R    11  I  brought  from  the  circuit  to  the  supreme  court 

417.  If  the  subject  matter  of  the  suit  be  such  upon  a  certificate  of  the  division  »]  ^P'"'?" JJ' 
as  that  the  circuit  court  may  entertain  jurisdiction  '  the  judges.  United  States  v.  Lancaster,  o  iieai. 
of  it,   the  privilege  which  a  party  has,  of  not  ,  534;  4  Cond.  Rep.  728. 

41* 


to  re-e-vamine  it  on  error  or  appeal.  The  circuit 
courts  have  no  power  to  issue  writs  of  mandamus 
after  the  practice  of  the  king's  bench,  but  only 
where  they  are  necessary  for  the  e.\ercise  of  their 
jurisdiction.  Smith  v.  Jackson,  1  Paine's  C.  C.  R. 
453. 

423.  Where  the  district  court  refuses  to  pro- 
ceed to  judgment,  a  mandamus  lies  to  compel  it ; 
but  a  mandamus  will  not  lie  to  a  district  court 
to  compel  it  to  expunge  amendments,  improperly 
made  in  the  record  returned  to  the  circuit  court 
on  a  writ  of  error.     Ibid. 

424.  It  is  necessary  to  set  forth  in  the  record 
the  citizenship  or  alienage  of  the  respective  par- 
ties to  bring  the  case  within  the  jurisdiction  of 
the  circuit  court.  Bingham  v.  Cabot,  3  Dall.  382; 
1  Cond.  Rep.  170. 

425.  A  division  of  the  judges  of  the  circuit 
court  on  a  motion  for  a  new  trial,  is  not  such  a 
division  of  opinion  as  is  to  be  certified  to  the  su- 
preme court  for  its  decision.  United  States  v. 
Daniel,  6  Wheat.  542  ;  5  Cond.  Rep.  170. 

426.  The  district  judge  cannot  sit  in  the  cir- 
•     •  "■     "" from 
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427.  In  actions  for  torts,  there  can  be  no  rule 
to  determine  the  jurisdiction  of  the  circuit  court, 
limited  to  Cases  of  a  certain  amount,  but  the 
sum  laid  in  the  declaration.  Hulsecamp  v.  Teal 
2  DaJl.  358. 

428.  The  circuit  courts  have  no  original  juris- 
diction in  suits  for  penalties  and  forfeitures  aris- 
ing under  the  laws  of  the  United  States;  but  the 
district  court  has  exclusive  jurisdiction.  Kctland 
V.  The  Cassiiis,  2  Dall.  365. 

429.  An  information  against  a  vessel,  on  the 
ground  of  illegal  outfit,  will  not  lie  in  the  circuit 
court.     Ibid. 

430.  A  circuit  court  of  the  United  States  can- 
not enjoin  proceedings  m  a  state  court.  Disgs  ct 
al.  V.  iVolcott,  4  Cranch,  179 ;  2  Cond.  Rep.^fs. 

431.  The  circuit  court  of  the  United  States 
have  no  power  to  set  aside  their  decrees  in 
equity,  on  motion,  after  the  term  at  which  they 
are  rendered.  Cameron  v.  M-Robcrts,  3  Wheat. 
591;  4  Cond.  Rep.  344. 

432.  It  is  not  necessary  to  aver  on  the  record 
that  the  defendant  was  an  inhabitant  of  the  dis- 
trict where  the  suit  is  brought,  or  found  therein 
at  the  time  of  suing  the  writ.  The  exemption 
from  arrest  in  a  district  in  which  defendant  was 
not  an  inhabitant,  or  in  which  he  was  not  found 
at  the  time  of  suing  process,  is  a  privilege  of  the 
defendant,  which  he  may  waive  by  a  voluntary 
appearance.  Grade  et  al.  v.  Palmer  ct  al.,  8 
Wheat.  699;  5  Cond.  Rep.  561. 

433.  The  circuit  courts  of  the  United  Slates 
have  jurisdiction  of  a  bill  in  equity  filed  by  the 
Bank  of  the  United  States,  for  the  purpose  of 
protecting  the  bank  in  the  exercise  of  its  fran- 
chises, which  are  threatened  with  invasion  and 
destruction  under  an  unconstitutional  state  law  : 
and  as  the  state  itself  cannot  be  made  a  defend- 
ant, it  may  be  maintained  against  the  officers 
and  agents  of  the  state  who  are  appointed  to 
execute  such  laws.  Osborn  v.  The  Bank  of  the 
United  States,  9  Wheat.  738  ;  5  Cond.  Rep.  741. 

434.  The  circuit  courts  of  the  United  States 
have  jurisdiction  of  suits  brought  by  the  Bank 
of  the  United  States  against  a  bank  incorporated 
by  a  statute  of  a  state,  and  of  which  the  state  is 
itself  a  stockholder,  together  with  private  indi- 
viduals who  are  citizens  of  the  same  state  with 
some  of  the  stockholders  of  the  Bank  of  the 
United  States.  Bank  of  the  United  States  v. 
Planters^  Bank  of  Georgia,  9  Wheat.  904  ;  5  Cond. 
Rep.  794. 

435.  The  circuit  courts  of  the  United  States 
have  juristliction  under  the  constitution,  the  acts 
of  April  10th.  1810,  ch.  2,  sec.  29,  and  of  March 
3d,  1815,/ch.  782,  sec.  4,  of  suits  brought  in  the 
name  of  the  postmaster-general  of  the  United 
States,  on  bonds  given  to  the  postmaster-general 
by  a  deputy  postmaster,  conditioned  to  pay  all 
moneys  that  shall  come  to  his  hands  for  postage 
of  whatever  is  by  law  chargeable  with  postage, 
to  the  postmaster-general  of  the  United  States 
for  the  time  being,  deducting  only  the  commis- 
sion and  allowance  made  by  law  for  his  care, 
trouble  and  charges,  in  managing  the  said  office. 
Postmaster-General  et  al.  v.  Early  et  al.,  12  Wheat. 
136;  6  Cond.  Rep.  480. 

436.  In  an  action  brought  on  a  bank  note,  pay- 


able to  W.  Pitt  or  bearer  by  the  holder,  a  citizen 
of  one  state,  against  the  citizen  of  another,  the 
circuit  court  has  jurisdiction,  without  showing 
that  W.  Pitt  is  a  fictitious  person,  or  a  citizen  of 
a  state  different  from  the  defendant;  the  prohi- 
bition contained  in  the  11th  sec.  of  the  act  of 
September  24th,  1789,  ch.  20,  not  applying  to 
such  a  case.     Bidlard  v.  Bell,  1  Mason,  243. 

437.  The  circuit  court  has  no  jurisdiction  in 
causes  of  admiralty  and  maritime  jurisdiction, 
except  over  the  final  decrees  of  the  district 
court.  If  suqh  final  decree  be  unappealed  from, 
no  appeal  lies  upon  any  subsequent  proceedings 
upon  the  summary  judgment  rendered  on  a  bond 
for  the  appraised  value,  or  upon  an  admiralty 
stipulation  taken  in  the  cause,  to  enforce  the  de- 
cree. The  proceedings  in  such  cases,  and  the 
awarding  of  execution  are  incidents  exclusively 
belonging  to  the  court  in  possession  of  the  prin- 
cipal cause.  The  Hollen,  1  Mason's  C.  C.  R. 
431. 

438.  The  circuit  court  has  no  jurisdiction  of 
suits  between  citizens  of  different  slates,  except- 
ing where  one  of  the  parties  is  a  citizen  of  the 
state  where  the  suit  is  brought.  Shuie  v.  Davis, 
1  Peter's  C.  C.  R.  431. 

439.  It  has  no  other  jurisdiction  than  that 
which  is  given  by  some  statute.     Ibid. 

440.  Where  a  citizen  of  New  Hampshire  sues 
a  citizen  of  Connecticut  in  the  circuit  court  in 
New  Hampshire,  the  jurisdiction  of  the  court  is 
not  ousted  per  se  by  the  clause  in  the  eleventh 
section  of  the  judiciary  act  of  September  24, 
1789,  ch.  20,  w^hich  provides  that  no  civil  suit 
shall  be  brought  before  said  court  "against  an 
inhabitant  of  the  United  States,  by  any  original 
process,  in  any  other  district  than  that  whereof 
he  is  an  inhabitant,  or  in  which  he  shall  be  found 
at  the  time  of  serving  the  writ."  Flanders  v. 
^tna  Ins.  Co.,  3  Mason's  C.  C.  R.  158. 

441.  This  clause  confers  a  privilege  upon  the 
defendant  of  which  he  may  avail  himself  at  the 
proper  time,  or  which  he  may  waive  at  his  plea- 
sure ;  and  after  entering  a  general  appearance  to 
the  action,  it  is  too  late  to  make  the  objection. 
Ibid. 

442.  A  corporation  aggregate,  composed  of 
citizens  of  one  slate,  may  sue  a  citizen  ot  an- 
other state  in  the  circuit  court  of  the  United 
States.  Bank  of  the  United  States  v.  Devcaux  et 
al,  5  Cranch,  61  ;  2  Cond.  Rep.  189. 

443.  Where  the  jurisdiction  of  the  courts  of 
the  United  States  depends,  not  on  the  character 
of  the  parties,  but  upon  the  nature  of  the  case, 
the  circuit  courts  derive  no  jurisdiction  from  the 
judiciary  act,  except  in  the  case  of  citizens  of 
the  same  state,  claiming  lauds  under  grants  from 
different  states.     Ibid. 

444.  When  the  jurisdiction  of  the  circuit  court 
depends  on  the  character  of  the  parties,  and  such 
party,  either  plaintiff  or  defendant,  consists  of  a 
number  of  individuals,  each  one  must  be  compe- 
tent to  sue  in  the  courts  of  the  United  States,  or 
jurisdiction  cannot  be  entertained.  Ward  v. 
Arredondo  et  al,  1  Paine's  C.  C.  R.  410. 

445.  The  circuit  courts  are  not  deprived  of 
their  jurisdiction,  where  it  arises  from  the  citi- 
zenship or  alienage  of  parties,  by  the  joiner  of  a 
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•nere  nominal  party,  who  does  not  possess  the 
requisite  character.     Ibid. 

446.  To  deprive  an  American  citizen  of  the 
right  of  suing  in  the  circuit  court,  on  the  ground 
of  his  not  being  a  citizen  of  any  particular  state, 
there  ought  to  be  very  strong  evidence  of  his  be- 
ing; a  mere  wanderer  without  a  home.  Rabaud 
e/ d.  V.  D^Wolf,  1  Paine's  C.  C.  R.  580. 

447.  The  jurisdiction  of  the  courts  of  the  Uni- 
ted Stjites  is  limited,  and  the  inferior  courts  can 
exercise  it  only  in  cases  in  which  it  is  conferred 
by  an  act  of  congress.  Ex  parte  Cabrera,  1 
Wash.  C.  C  R.  232. 

448.  In  a  case  removed  by  the  defendant  from 
the  state  court  to  the  circuit  court,  on  the  ground 
that  the  defendant  was  an  alien,  the  damages 
laid  in  the  writ  e.xceeded  five  hundred  dollars, 
and  bail  to  a  much  larger  amount  was  given. 
This  was  held  to  be  sufficient  to  give  the  circuit 
court  jurisdiction.  Munns  v.  Dupont,  2  Wash. 
C.  C.  E.  463. 

449.  If  the  plaintiff  has  a  right  to  claim  the 
jurisdiction  of  the  circuit  court  under  the  law,  a 
deed  which  is  not  intended  to  give  and  which 
does  not  give  jurisdiction  to  the  court,  cannot  be 
said  to  be  given  in  fraud  of  the  law,  merely  be- 
cause it  changes  the  nature  of  the  suit,  which 
the  plaintiff  has  a  right  to  maintain  in  the  courts 
of  the  United  States.  Lessee  of  Brotvn  v.  Ar- 
bunkle,  1  Wash.  C.  C.  R.  484. 

450.  The  judiciary  act  of  1789,  ch.  20,  sec. 
1 1,  contains  the  following  e.vceptions :  "  Nor 
shall  any  district  or  circuit  court  have  cognizance 
of  any  suit,  to  recover  the  contents  of  any  pro- 
missory note,  or  other  chose  in  action,  in  favour 
of  an  assignee,  unless  a  suit  might  have  been 
prosecuted  in  such  court  to  recover  the  said  con- 
tents, if  no  assignment  had  been  made,  e.xcept 
in  cases  of  bills  of  exchange.  Held,  that  this 
does  not  apply,  either  directly  or  constructively, 
to  a  conveyance  of  lands  from  a  citizen  of  one 
state  to  a  citizen  of  another  state.  Briggs  v. 
French,  2  Sumner's  C.  C.  R.  252. 

451.  The  lessor  of  the  plaintiff,  a  resident  in 
New  York,  as  a  member  of  the  Population  Com- 
pany, was  entitled  to  165  out  of  2500  shares  of 
a  large  body  of  lands  in  Pennsylvania;  the  legal 
title  to  which  was  originally  in  three  trustees, 
who,  before  the  institution  of  this  suit,  conveyed 
the  land,  the  object  of  this  suit,  to  him,  with 
other  tracts,  by  lease  for  six  years,  subject  to  an 
annual  rent,  and  to  a  covenant  by  the  lessor,  to 
bring  suits  to  recover  the  land,  and  at  the  end 
of  the  term,  to  deliver  it  up  to  the  trustees. 
Held,  that  the  title  of  the  lessor  of  the  plaintiff 
was  sufficient  to  give  the  circuit  court  jurisdic- 
tion of  the  case.  Broume^s  Lessee  v.  Browne,  2 
Wash.  C.  C.  R.  429. 

452.  The  lessor  of  the  plaintiff  had  an  equita- 
ble estate  in  the  land,  before  the  conveyance  by 
the  trustees,  and  the  circuit  court  could  have 
compelled  them  to  convey  the  legal  estate  to 
hin; ;  in  which  case  he  could  have  maintained  a 
suit  in  the  circuit  court.  The  conveyance  of 
trustees  having  been  voluntary,  does  not  impair 
the  jurisdiction.     Ibid. 

453.  At  an  early  period  after  the  organization 
of  the  federal  courts,  the  rules  of  practice  in 


force  in  the  state  court.s,  which  were  similar  to 
the  English  practice,  were  adopted  by  the  judges 
of  the  circuit  courts.  A  subsequent  change  in 
the  practice  of  the  slate  courts  will  not  authorize 
a  departure  from  the  rules  so  adopted.  1  Peters' 
C.  C.R.I. 

454.  The  circuit  court  of  the  United  Slates 
has  no  jurisdiction  in  a  case  in  w'hich  a  citizen 
of  the  District  of  Columbia  is  plaintiffs.  West- 
colVs  Lessee  v.  The  Inhabitants,  ^'c,  1  Peters'  C. 
C.  R.  45. 

455.  Evidence  of  the  value  of  lands  in  dispute 
by  witnesses,  on  affidavit,  would  be  sufficient  to 
fix  the  jurisdiction  of  the  circuit  court.  Lessee 
of  Hartshorn  v.  Wright  et  al.,  1  Peters'  C.  C.  R. 
64. 

456.  If  a  cause  be  removed  from  a  state  court 
by  the  defendant,  and  the  plaintiff  declares  in 
the  circuit  court  for  more  than  five  hundred  dol- 
lars, the  plainlift"  cannot,  by  a  release  of  part  of 
his  debt,  so  as  to  reduce  it  below  five  hundred 
dollars,  take  away  the  jurisdiction  of  the  circuit 
court.     Wright  v.  Wells,  1  Peters,  220. 

457.  The  circuit  court  has  no  jurisdiction 
where  neither  of  the  parties  are  citizens  of  the 
state  in  which  the  action  is  instituted.  Shute  v. 
Davis,  1  Peters,  C.  C.  R.  431. 

458.  Where  the  plaintiff  was  a  citizen  of  Ken- 
tucky, and  one  of  the  defendants  was  a  citizen 
of  Pennsylvania,  and  the  other  defendant  a  citi- 
zen of  New  Orleans,  but  no  process  had  been 
served  on  the  latter,  the  jurisdiction  of  the  court 
was  maintained.     Ibid. 

.  459.  The  eleventh  section  of  the  judiciary  act 
of  24th  September,  1789,  relative  to  the  service 
of  process,  is  not  a  denial  of  jurisdiction  to  the 
circuit  courts,  but  is  the  grant  of  a  privilege  to 
the  defendant,  not  to  be  sued  out  of  the  stale  in 
which  he  resides,  imless  he  be  served  with  pro- 
cess in  the  state  where  the  suit  is  brought.  But 
the  defendant  may  waive  that  privilege  by  a 
voluntary  appearance.  Harrison  v.  Rowan  et 
al,  1  Peters,  489. 

460.  Where  money  has  been  paid  on  order 
of  the  district  court,  under  a  mistaken  construc- 
tion of  an  act  of  congress,  before  a  final  order  of 
the  circuit  court,  in  which  the  suit  for  the  same 
was  pending,  the  circuit  court  granted  a  rule  on 
the  person  to  whom  the  money  had  been  paid  to 
return  it.     The  Ariadne,  I  Peters'  C.  C.  R.  455. 

461.  The  laws  of  the  several  stales,  as  to 
rights,  furnish  rales  of  decision  for  the  federal 
courts,  under  certain  qualifications;  but  as  to 
remedies,  they  have  no  binding  authority  on 
these  courts.  Campbell  et  al.  v.  Claudius,  1  Pe- 
ters' C.  C.  R.  484. 

462.  The  courts  of  the  United  States  have 
equity  as  well  as  legal  jurisdiction.  The  prac- 
tice of  the  courts  of  Pennsylvania  is  not  allowed, 
which  permits  the  jury  to  find  a  conditional  ver- 
dict where  the  equity  of  the  case  may  require 
it.  Conn  et  al.  v.  Penn  et  al.,  1  Peters'  C.  C.  R. 
496. 

463.  The  circuit  courts  of  the  United  States 
have  cognizance  of  all  offences  against  the 
United  Slates.  What  these  offences  are,  de- 
pends upon  the  common  law  applied  to  the  sove- 
reignty and  authorities  confided  to  the  United 
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States.     Utiited  States  v.  CooUdge  et  al.  1  Gallis. 
C.  C.  R.  488,  495. 

464.  The  circuit  courts  have  cognizance  of  all 
offences  against  the  United  States,  and  may 
punish  them  by  fine  and  imprisonment  when  no 
punishment  is  specially  provided  by  statute. 
Ibid. 

465.  No  appeal  lies  from  the  district  to  the 
circuit  court  in  any  cause,  except  civil  causes  of 
admiralty  and  maritime  jurisdiction.  A  writ  of 
error  is  the  proper  process  to  correct  errors  of  the 
district  court  in  common  law  actions.  United 
States  V.  Wonson,  1  Gallis.  C.  C.  R.  5. 

466.  Where  a  cause  has  once  been  tried  by  a 
jury  in  a  district  court,  there  cannot,  even  sup- 
posing an  appeal  to  lay,  be  a  new  trial  by  a  jury 
in  a  circuit  court.     Ibid. 

467.  On  an  appeal  to  the  circuit  court  from  the 
district  court,  the  property  follows  the  appeal 
into  that  court,  and  is  no  longer  subject  to  the 
interlocutory  orders  of  the  district  court.  The 
Grotms,  1  Gallis.  C.  C.  R.  503. 

468.  The  circuit  court  has  cognizance,  under 
the  act  of  congress  of  1790,  ch.  9,  sec.  8,  of  pi- 
racy on  board  of  an  American  ship,  although 
committed  in  an  open  roadstead  adjacent  to  a 
foreign  territory,  and  within  half  a  mile  of  the 
shore.  United  States  v.  Ross,  1  Gallis.  C.  C.  R. 
524. 

469.  Under  the  act  of  congress  of  1809,  ch. 
94,  the  disability  of  the  district  judge  to  try 
causes,  and  which,  on  that  account,  have  been 
certified  to  the  circuit  court,  terminates  by  the 
death  of  the  judge;  and  the  circuit  court  must 
remand  such  cases  to  the  district  court,  another 
judge  having  been  appointed.  Ex  parte  I'he 
United  States,  1  Gallis.  C.  C.  R.  338. 

470.  Appellate  courts  in  admiralty  cases  have 
the  whole  circumstances  before  them,  and  may 
render  such  decree  as  the  inferior  tribunal  should 
have  done.  Penhallow  v.  Doane,  3  Dall.  54;  1 
Cond.Rep.  21. 

471.  If  the  prize  proceeds  remain  in  the  cir- 
cuit court,  application  for  distribution  may  be 
originally  made  there.  If  they  have  been  paid 
over,  and  the  cause  is  no  longer  pending  in  the 
circuit  court,  the  district  court  is  the  proper  ju- 
risdiction for  such  an  application.  The  St.  Law- 
rence, 2  Gallis.  C.  C.  R.  20. 

472.  Semhle  :  That  in  questions  of  commercial 
law,  the  courts  of  the  United  States  are  not  in- 
cluded by  the  local  construction  proceeding  from 
the  state  courts.  Donncll  v.  The  Columbia  Ins. 
Co.,  2  Sumner's  C.  C.  R.  366. 

473.  The  courts  of  the  United  States  are  bound 
to  take  judicial  cognizance  of  the  laws  of  the 
different* states.  Gordon  v.  Ilobart,  2  Sumner, 
404. 

474.  The  courts  of  the  United  States  are  not 
concluded  in  a  matter  of  general  equity  jurisdic- 
tion by  a  decision  of  the  state  court.  Elagg  v. 
Mann,  2  Sumner's  C.  C.  R.  487. 

475.  The  circuit  court  can  entertain  a  bill  of 
revivor  where  the  controversy  was  originally  be- 
tween citizens  of  different  states,  and  the  com- 
plainant having  died  while  the  suit  was  depend- 
ing, admniistratioii  of  his  effects  was  granted  to 
a  citizen  of  the  same  state  with  the  defendant, 


who  filed  the  bill  of  revivor  in  the  circuit  court. 
John  H.  Clarke,  AdmW  of  William  W.  Wetmore, 
V.  Henry  Matheu'son  and  others,  12  Peters. 

476.  The  circuit  court  of  New  York  has  juris- 
diction in  an  indictment  founded  on  the  crimes 
act  of  3d  March,  1835,  for  feloniously  stealing 
articles  of  merchandise  belonging  to  the  ship 
Bristol,  which  had  been  cast  away  on  the  coast 
of  the  state  of  New  York,  the  goods  having  been 
so  feloniously  taken  above  high  water  mark,  in 
the  county  of  Queens,  in  the  said  state.  The 
United  States^  v.  Coombs,  12  Peters. 

477.  In  a  libel  for  salvage,  where  there  were 
a  number  of  distinct  owners  of  the  property 
saved,  a  general  claim  was  put  in  by  the  owners 
of  part  of  the  goods,  and  a  general  decree  for 
two  thousand  seven  hundred  and  twenty-eight 
dollars  as  salvage  was  made.  No  apportionment 
of  the  salvage  was  made ;  but  it  appeared  by  a 
schedule,  that  the  highest  salvage  to  be  paid  by 
any  owner  of  the  goods  did  not  amount  to  one 
thousand  dollars.  The  court  held,  that  no  appeal 
from  the  circuit  court  would  lie.  Straltou  v. 
Jarvis  et  ah,  8  Peters,  4. 

478.  A  decree  of  a  circuit  court,  perpetuating 
an  injunction  in  a  case  in  which  some  matters 
of  account  were  left  open  for  further  examina- 
tion, is  not  a  final  decree;  and  appeal  will  not 
lie  in  such  a  case.    Brown  v.  Stcann,  9  Peters,  1. 

479.  An  appeal  will  not  lie  from  the  decree 
of  the  district  court  of  the  United  States  for  the 
district  of  Louisiana,  dissolving  an  injunction. 
Hiariarl  v.  Ballon,  9  Peters,  156. 

480.  The  circuit  court,  notwithstanding  the 
restrictive  clause  in  the  judiciary  act  of  1789,  ch. 
20,  sec.  11,  has  jurisdiction  in  a  suit  in  equity 
brought  by  a  judgment  creditor  against  his  debtor 
and  others,  (they  being  citizens  of  different 
states,)  to  set  aside  conveyances  made  in  fraud 
of  creditors,  although  the  ground  of  the  judg- 
ment was  a  negotiable  chose  in  action,  on  which, 
before  judgment,  a  suit  could  not  have  been 
maintained  in  such  court.  Bean  v.  Smith,  2  Ma- 
son's C.  C.  R.  252. 

481.  The  circuit  court  of  the  United  States 
has  jurisdiction  in  a  case  between  citizens  of  dif- 
ferent states  to  sustain  a  petition  for  partition, 
according  to  the  statutes  of  Massachusetts,  for 
partition  of  lands  among  tenants  in  common. 
Ex  parte  Biddle,  2  Mason,  472. 

482.  To  give  jurisdiction  to  the  circuit  court, 
one  of  the  parties  must  be  a  citizen  of  Pennsyl- 
vania. Jf  the  plaintiff  had  been  a  citizen  of 
Pennsylvania,  the  court  would  have  had  juris- 
diction ;  but  still  Sullivan  could  not  have  been 
compelled  to  appear  to  the  suit,  unless  he  had 
been  served  with  process  in  the  Pennsylvania 
district,  or  had  chosen  to  waive  his  privilege,  and 
voluntarily  to  appear.  But  in  a  case  where  there 
is  a  total  defect  of  jurisdiction,  no  appearance  or 
service  of  process,  here,  could  give  it.  Per  Mr. 
Justice  Washington,  in  the  circuit  court  of  Penn- 
sylvania. Kitchen  v.  Stdlivan  et  al.,  4  Wash.  C. 
C.R.  84. 

483.  The  plaintiffs  were  a  corporation  estab- 
lished by  a  law  of  the  United  States ;  the  de- 
fendants were  a  corporation  established  by  an 
act  of  the  legislature  of  Pennsylvania.     By  the 
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court :— This  is  a  case  arising  under  an  act  of 
congress,  which  incorporated  the  Bank  of  the 
United  States,  and  the  suit  may  be  maintained 
in  the  circuit  court.  Bank  of  the  United  States 
V.  The  NorthumberlamL  kc.  Bank  4  Wash.  C.  C. 
R.  108.  ' 

484.  In  an  ejectment  instituted  in  a  state  court 
of  Pennsylvania,  by  A,  a  citizen  of  Peimsylva- 
nia,  against  B,  also  a  citizen  of  that  state,  tenant 
in  possession  ;  C,  a  citizen  of  Maryland,  after  a 
judgment  by  default  against  B.  was,  upon  his 
petition,  admitted  as  defendant  'in  Ihe  suit,  the 
petition  stating  that  B  was  his  tenant.  The  pe- 
tition of  the  plaintiff  further  stated,  that  the  land 
in  dispute  was  worth  more  than  five  hundred 
dollars;  and  it  prayed  that  the  cause  might  be 
removed  into  the  circuit  court,  which  was  grant- 
ed. The  circuit  court  remanded  the  cause  to 
the  state  court,  on  the  ground  of  want  of  juris- 
diction; C  being  only  a  co-defendant  with  B, 
who,  as  well  as  the  plaintiff,  is  a  citizen  of  Penn- 
sylvania. Beardslcy  v.  Torrey,  4  Wash.  C.  C  R 
286. 

485.  If  there  be  two  defendants  in  the  state 
court,  the  cause  cannot  be  removed  into  the  cir- 
cuit court  upon  the  petition  of  one  of  the  defend- 
ants.    Ibid. 

486.  The  circuit  courts  of  the  United  States 
are  not  inferior  courts,  in  the  sense  of  the  com- 
mon law.  Wood  v.  Mann,  1  Sumner's  C.  C.  R. 
587. 

487.  Where  the  jurisdiction  of  the  circuit 
court  depends  upon  citizenship  of  the  parties  in 
different  states,  this  must  appear  by  proper  aver- 
ment in  the  record;  and  if  it  do  not,  the  omis- 
sion will  be  fatal  at  any  stage  of  the  cause. 
Ibid. 

488.  The  circuit  court  can  inquire  only  into 
the  constitutional  power  of  the  legislature  of  a 
slate  to  pass  a  law,  not  with  the  policy,  justice, 
or  wisdom  of  their  acts.  Bennett  v.  Bo<r<rs  i 
Baldwin's  C.  C.  R.  60.  Livingston  and  Nichol- 
son V.  Moore,  1  Baldwin's  C.  C"  R.  441,  442. 

489.  The  circuit  court  will  not  dismiss  a  bill 
for  want  of  proceeding  in  the  cause  for  three 
terms,  without  giving  notice  of  one  term  of  the 
application  for  dismission.  Delaimey  v.  Herman. 
1  Baldwin's  C.  C.  R.  132. 

490.  Where  the  jurisdiction  of  the  federal 
court  has  once  attached,  no  subsequent  change 
in  the  relation  or  condition  of  the  parties,  in  the 
progress  of  the  cause,  will  oust  that  jurisdiction. 
The  strongest  considerations  of  utility  and  con- 
venience require  that  the  jurisdiction  once  vested, 
the  action  ot  the  court  should  not  be  limited,  but 
that  It  should  proceed  to  make  a  final  disposition 
of  the  subject.  The  United  States  v.  Myers  et  al. 
2Biockenb.  C.  C.  R.  516. 

491  The  jurisdiction  of  the  courts  of  the 
Lnited  States  depends,  exclusively,  on  the  con- 
stitution and  laws  of  the  United  States.  Living. 
ston  V.  Jefferson,  1  Brockenb.  C.  C.  R.  203.        * 

492.  The  act  for  regulating  processes  in  the 
courts  of  the  United  States,  provides  that  the 
lo,-ms  and  modes  of  proceeding  in  courts  of 
equity,  and  in  those  of  admiralty^nd  maritime 
juiisdiction,  shall  be  according  to  the  principles, 
rules,  and  usages,  which   belong  to  courts  of 


equit)^,  and  to  courts  of  admiralty,  respectively, 
as  contradistinguished  from  courts  of  common 
law;  subject,  however,  to  alterations  by  the 
courts.  &c.  This  act  has  been  generally  under- 
stood to  adopt  the  principles,  rules,  and  usages 
of  the  court  of  chancery  in  England.  Vatticrv 
Hinde,  7  Peters.  252. 

493.  New  Jersey.— An  alien  resident  in  New 
Jersey,  who  holds  lands  under  a  special  law  of 
that  state,  may  sustain  a  suit  in  the  circuit  court 
of  the  United  States,  relating  to  such  lands 
Bonaparte  v.  The  Camden  and  Amboy  Railroad 
Company,  1  Baldwin's  C.  C.  R.  216. 

494.  It  is  admitted  that  the  case  of  M-'Intire 
^.  W-ood,  7  Cranch,  504  ;  2  Cond.  Rep.  588,  and 
M'Cluny  v.  Silliman,  6  Wheat.  368;  5  Cond. 
Rep.  197,  have  decided  that  the  circuit  courts 
of  the  United  States,  in  the  several  states,  have 
not  authority  to  issue  a  mandamus  to  an  officer 
of  the  United  States.  The  Postmaster-General 
V.Stockton  and  Stokes,  12  Peters. 

495.  The  circuit  courts  of  the  United  States 
have,  certainly,  not  jurisdiction  of  all  suits  of  a 
civil  nature,  at  common  law  or  in  equity.  They 
are  not  courts  of  general  jurisdiction  in  all  such 
cases;  and  an  averment  is  necessary,  bringincr 
the  case  within  one  of  these  specified  clas*ses° 
Ibid. 

496.  All  the  ca.ses  arising  under  the  laws  of 
the  United  States,  are  not,  per  se,  among  the 
cases  comprised  within  the  jurisdiction  of  the 
circuit  courts,  under  the  provisions  of  the  ele- 
venth section  of  the  judiciary  act  of  1789.    Ibid. 

497.  The  circuit  court  of  each  district  sits 
within  and  for  that  district,  and  is  bounded  by 
Its  local  limits.  Whatever  may  be  the  extent 
of  the  jurisdiction  of  the  circuit  court  over  the 
subject-matter  of  suits,  in  respect  to  persons  and 
property,  it  can  only  be  exercised  within  the  limits 
of  the  district.  Congress  might  have  authorized 
civil  process  from  any  circuit  court  to  run  into 
any  state  of  the  Union.  It  has  not  done  so.  It 
has  not,  m  terms,  authorized  any  civil  process  to 
run  into  any  other  district,  with  the  single  e.\- 
ceptioii  of  subpoenas  to  witnesses  within  a 
limited  distance.  In  regard  to  final  process, 
there  are  two  cases,  and  only  two,  in  which 
writs  of  execution  can  now  by  law  be  served  m 
any  other  district  than  that  in  which  the  judg- 
ment was  rendered ;  one  in  favour  of  privafe 
per.sons  in  another  district  of  the  same  state- 
and  the  other  in  favour  of  the  United  Stales  in 
anyj^art  of  the  United  States.  Toland  v.  Spra^e, 
12  Peters,  300.  ^     ' 

498.  The  mode  of  conducting  trials,  the  order 
of  introducing  evidence,  and  the  times  when  it 
IS  to  be  introduced,  are  properly  matters  belong- 
'"?  to  the  practice  of  the  circuit  courts,  with 
which  the  supreme  court  ought  not  to  interfere; 
unless  It  shall  choose  to  prescribe  some  fixed 
general  rules  on  the  subject,  under  the  authority 
of  the  act  of  congress.  The  circuit  courts  pos- 
sess this  discretion  in  as  ample  a  manner  as 
other  judicial  tribunals.  The  Philadelphia  and 
Trenton  Railroad  Company  v.  Stimpson,  14  Pe- 
ters, 448. 

499.  Motion  for  a  rule  on  the  district  judge  of 
the  eastern  district  of  Louisiana,  to  show  cause 

3m 


490 


COURTS. 


District  Courts  of  the  United  States. 


why  a  mandamus  should  not  be  issued  requinng 
him  to  restore  Duncan  N.  Hennen  to  the  office 
of  the  (ilerk  of  the  district  court.     The  petition 
states  the  appointment  of  the  relator  to  the  office 
of  clerk  of  the  district  court,  in  1834;  the  full 
and  complete  performance  of  his  duties  as  clerk 
of  the  court,  until  May,  1837;  the  acknowledg- 
ment of  the  fidelity  and  capacity  with  which 
the  duties  of  the  office  were  performed,  stated 
in  writing  by  the  district  judge  ;  and  the  appoint- 
ment of  another  person  to  the  office,  from  per- 
sonal motives,  and  the  influence  of  friendship, 
and  a  knowledge  of  the  capacity  of  the  person 
appointed  to  perform  the  duties  of  the  office. 
The  petition  also  states  the  performance  of  the 
duties  of  clerk  of  the  circuit  court  of  the  eastern 
district  of  Louisiana,  under  the  appointment  of 
clerk  of  the  district  court,  and  the  offer  to  per- 
form those  duties  after  his  asserted  removal  as 
clerk  of  the  district  court;  and  that  the  judges 
of  the  circuit  court  being  divided  in  opinion  as 
to  his  right  to  exercise  the  office  of  clerk,  the 
business  of  the  circuit  court  was  entirely  sus- 
pended.    The  comi  held :  The  appointment  of 
clerks  of  courts  properly  belongs  to  the  courts 
of  law;  and  a  clerk  of  the  court  is  one  of  those 
officers  contemplated   by  the  provision  in  the 
constitution,  giving  to  congress  the  power  to  vest 
the  appointment  of  inferior  officers  as  they  think 
proper.     The   appointing  power  designated  by 
the  constitution,  in  the  latter  part  of  the  second 
section  of  the  second  article  of  the  constitution, 
was  no  doubt  intended  to  be  exercised  by  the 
department   of  the   government    to  which  the 
officer  to  be  appointed  most  appropriately  be- 
longed.  Ex  parte  Duncan  N.  Hennen,  13  Peters, 
230. 

500.  It  cannot  be  admitted  that  it  was  the  in- 
tention of  the  constitution  that  those  offices 
which  are  denominated  inferior  offices  should 
be  held  during  life.  In  the  absence  of  all  con- 
stitutional or  statutory  provision  as  to  the  re- 
moval of  such  officers,  it  would  seem  to  be  a 
sound  and  necessary  rule  to  consider  the  power 
of  removal  as  incident  to  the  power  of  appoint- 
ment.    Ibid. 

501.  The  tenure  of  ancient  common  law 
offices,  and  the  rules  and  principles  by  which 
they  are  governed,  have  no  application  to  the 
office  of  the  clerk  of  a  district  court  of  the  United 
States.  The  tenure,  in  those  cases,  depends  in 
a  great  measure  upon  ancient  usage.  But  in  the 
United  States  there  is  no  ancient  usage  which 
can  apply  to  and  govern  the  tenure  of  offices 
created  by  the  constitution  and  laws.  They  are 
of  recent  origin,  and  must  depend  entirely  on  a 
just  construction  of  our  constitution  and  laws: 
and  the  like  doctrine  is  held  in  England,  where 
the  oflice  is  not  an  ancient  common  law  ofiice, 
but  of  modern  origin,  under  some  act  of  parlia- 
ment. In  such  a  case,  the  tenure  of  the  oflice 
is  determined  by  the  meaning  and  intention  of 
the  statute.     Ibid. 

502.  The  law  giving  the  district  courts  the 
power  of  appointing  their  own  clerks,  does  not 
prescribe  any  form  in  which  this  shall  be  done. 
The  power  vested  in  the  court  is  a  continuing 
power;  and  iho  mere  appointment  of  a  successor 


would,  per  se,  be  a  removal  of  the  prior  incum- 
bent, so  far  at  least  as  his  rights  were  concerned. 
Ibid. 

503.  The  supreme  court  can  have  no  control 
over  the  appointment  or  removal  of  a  clerk  of 
the  district  court,  or  entertain  any  inquiry  into 
the  grounds  of  the  removal.  If  the  judge  is 
chargeable  with  any  abuse  of  his  power,  the 
supreme  court  is  not  the  tribunal  to  which  he  is 
answerable.     Ibid. 
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504.  The  district  courts  of  the  United  States 
have  not  jurisdiction  in  a  suit  for  wages  earned 
in  a  voyage  in  a  steam  vessel,  from  Shippingport 
in  the  slate  of  Kentucky,  up  the  river  JMissouri, 
and  thence  back  to  the'  port  of  departure,  as  a 
cause  of  admiralty  and  maritime  jurisdiction. 
The  Thomas  Jefferson,  10  Wheat.  428 ;  6  Cond. 
Rep.  173. 

505.  A  British  vessel,  captured  by  a  French 
cruiser,  and  abandoned  by  the  captors,  being 
taken  possession  of  by  a  neutral,  and  brought 
within  the  United  States,  and  libelled  by  the 
salvors:  Held,  that  the  district  court,  having  ju- 
risdiction of  the  subject  of  salvage,  must  have 
the  power  of  determining  to  whom  the  residue 
of  the  property  is  to  be  delivered.  M'-Donough 
v.Dan7iery,  3  Ball.  188;   1  Cond.  Rep.  94. 

506.  An  information  aafainst  a  vessel,  under 
the  act  of  congress  of  May  22d,  1794,  eh.  209, 
on  account  of  an  illegal  exportation  of  arms  and 
ammunition,  is  a  case  of  admiralty  and  maritime 
jurisdiction;  and  an  appeal  from  the  district  to 
the  circuit  court  in  such  case  is  sustainable  :  it 
is  also  a  civil  cause,  and  triable  without  the 
intervention  of  a  jury  under  the  ninth  section 
of  the  judiciary  act.  United  States  v.  La  Ven- 
geance, 3  Ball.  297;  1  Cond.  Rep.  132. 

507.  A  district  court  has  jurisdiction  on  a  libel 
filed  for  restitution  of  a  vessel  captured  by  a 
French  privateer,  and  sent  within  the  United 
States  by  the  captors.  Glass  et  al.  v.  The  Betsey, 
3  Dall.  6;  1  Cond.  Rep.  10. 

508.  Where  a  vessel  had  been  captured  on 
the  high  seas,  as  prize,  by  a  French  privateer, 
and  brought  by  the  captors  into  Baltimore,  and 
there  restoration  claimed  by  the  Swedish  and 
American  owners,  in  the  district  court  of  the 
United  States,  the  district  court  of  Maryland  has 
jurisdiction  competent  to  inquire  and  decide 
whether  restoration  ought  to  be  made  to  the 
claimants,  or  either  of  them,  in  whole  or  in  part, 
consistently  with  the  laws  of  nations  and  of  the 
acknowledged  law  of  the  United  States.     Ibid. 

509.  The  district  courts  of  the  United  States, 
being  neutral,  have  jurisdiction  to  decree  resti- 
tution to  the  original  Spaiiish  owner,  of  his  pro- 
perty captured  by  another  belligerent,  whose 
force  has  been  increased  in  the  United  States,  if 
the  prize  be  brought  infra  prajsidia.  The  Alerta 
V.  Bias  Moran,  9  Cranch,  359  ;  3  Cond.  Rep.  425. 

510.  The  ninth  section  of  the  judiciary  act 
of  1789,  ch.  20,  marks  out,  not  only  the  general 
jurisdiction  of  the  district  courts,  but  that  of  the 
several  district  courts  in  relation  to  each  other, 
in  cases  of  seizures  on  waters  of  the  United 
States  navigable  from  the  sea  by  vessels  of  a 
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particular  burden.  If  made  within  the  waters 
of  one  district,  the  jurisdiction  attaches  to  the 
court  of  that  district,  and  the  suit  must  be  there 
prosecuted.  The  jurisdiction  in  these  cases  is 
given  to  the  court  of  the  district,  not  where  the 
offence  was  committed,  but  where  the  seizure  is 
made.  But  where  the  seizure  is  made  on  the 
high  seas,  the  jurisdiction  is  conferred  on  no  par- 
ticular district  court,  and  it  may  therefore  be 
e.vercised  hy  the  court  of  any  district  into  which 
the  property  is  carried,  and  there  proceeded 
against.  The  Merino  et  al.,  9  Wheat.  391  ;  5 
Cond.  Rep.  623. 

511.  In  like  manner  if  the  seizure  be  made 
within  the  waters  of  a  foreign  nation,  the  cog- 
nizance of  the  cause  is  given  under  the  general 
expression  of  the  section,  as  to  civil  cases  of 
admiralty  and  maritime  jurisdiction,  to  the  court 
of  the  district  into  which  the  property  is  con- 
ducted, and  in  which  the  prosecution  is  instituted. 
Ibid. 

512.  The  district  courts  have  jurisdiction, 
under  the  slave  trade  acts,  to  determine  who 
are  the  actual  captors,  under  a  state  law,  made  in 
pursuance  of  the  fourth  section  of  the  slave- 
trade  act  of  March  2d,  1807,  ch.  77;  which 
slate  law  directs  the  proceeds  of  the  sale  of  the 
negroes  to  be  paid,  "one  moiety  for  the  use  of 
the  commanding  officers  of  the  capturing  vessel," 
&c.  The  Josefa  Segunda,  10  Wheat.  312;  6 
Cond.  Rep.  111. 

513.  The  district  court  of  the  United  States 
derives  its  jurisdiction,  not  for  any  supposed  pos- 
session by  the  officers  of  the  court  of  the  pro- 
perty proceeded  against,  but  from  the  act  and 
place  of  forfeiture.  When  once  it  has  acquired 
a  regular  jurisdiction,  no  subsequent  irregularity 
can  avoid  it.     The  Bolina,  1  Gallis.  C.  C.  R.  75. 

514.  A  vessel  was  libelled  in  the  district  court 
for  materials  furnished.  The  claimants  stated  in 
their  claim,  that  they  had  attached  the  vessel 
for  materials  furnished,  in  a  state  court,  under 
state  statutes,  the  day  before  the  libel  was  filed, 
and  prayed  the  advice  and  protection  of  the 
court  in  regard  to  their  priority,  under  the  at- 
tachment, and  if  the  vessel  should  be  decreed 
to  be  sold,  that  they  might  be  first  paid.  Held, 
that  this  was  not  a  submission  by  the  claimants 
to  the  jurisdiction  of  the  court ;  but  that  they 
were  entitled  to  their  election  to  proceed  in  the 
other  court.  The  Robert  Fulton,  1  Paine's  C.  C. 
R.  620. 

515.  The  district  courts  have  a  general  admi- 
ralty jurisdiction,  in  suits  by  material  men,  in 
rem.  In  cases  of  foreign  ships,  or  ships  of  an- 
other state,  the  maritime  law  gives  the  lien  ;  but 
in  cases  of  domestic  ships,  no  lien  is  implied; 
but  if  the  local  law  gives  such  a  lien,  it  may  be 
enforced  in  the  district  courts.     Ibid. 

516.  When  the  district  and  state  courts  have 
a  concurrent  jurisdiction  in  rem,  the  right  to 
maintain  the  jurisdiction  attaches  to  that  tribunal 
which  first  exercises  it,  and  obtains  possession 
of  the  thing.     Ibid. 

517.  The  district  court  alone  has  original  juris- 
diction in  admirahy  cases;  the  circuit  court  has 
no  original,  but  only  appellate  jurisdiction.    Jan- 


sen  V.  The  Vrow  Christiana  Magdalena,  Bee's  D. 
C.  R. 11. 

518.  The  district  courts  of  the  United  States 
possess  all  the  powers  of  a  court  of  admiralt)-, 
whether  considered  as  an  instance  or  as  a  prize 
court.  Glass  et  al.  v.  The  Betsey,  3  Dall.  6:  1 
Cond.  Rep.  10. 

519.  The  district  courts  of  the  United  States 
are  courts  of  prize,  and  have  power  to  carry  into 
effect  the  sentences  of  the  old  continental  courts 
of  appeal  in  prize  causes.  Jennings  v.  Carson,  4 
Cranch,  2;  2  Cond.  Rep.  2. 

520.  In  cases  of  seizure  made  on  land,  under 
the  revenue  laws,  the  district  court  proceeds  as 
a  court  of  common  law,  according  to  the  course 
of  the  exchequer  on  informations  in  rem  :  and 
the  trial  of  issues  in  fact  may  be  by  jury  ;  but  in 
cases  of  seizure  on  waters  navigable  from  the 
sea,  by  vessels  of  ten  or  more  tons  burden,  it 
proceeds  as  a  court  of  admiralty,  and  the  trial  is 
to  be  by  the  court.  Although  the  two  jurisdic- 
tions are  vested  in  the  same  tribunal,  they  are 
as  distinct  from  each  other  as  if  they  were  vested 
in  different  tribunals,  and  can  no  more  be  blended 
than  a  court  of  chancery  with  a  court  of  common 
law.  When  the  libel  charges  a  seizure  on  water, 
&c..  the  cause  is  in  the  admiralty,  and  when  the 
evidence  discloses  a  seizure  on  lantl,  its  jurisdic- 
tion as  such  ceases ;  in  such  case,  the  libel  should 
be  dismissed  or  amended  so  as  to  charge  a  sei- 
zure on  land.  If  the  district  court,  under  such 
circumstances,  proceeds  to  direct  a  jury,  it  is  ir- 
regular, until  the  libel  is  amended.  The  Sarah,  8 
Wheat.  391;  5  Cond.  Rep.  472. 

521.  The  district  courts  of  the  United  States 
having  admiralty  jurisdiction,  may  sustain  a  libel 
to  carry  into  effect  the  decree  of  the  court  of 
appeals  erected  by  congress  under  the  articles  of 
confederation.  A  decree  of  a  court  of  admiralty 
in  rem,  is  final  and  conclusive  as  to  all  the  mat- 
ters in  controversy;  and  the  grounds  of  the  de- 
cree cannot  be  inquired  into  in  another  admiralty 
court  on  a  libel  to  carry  the  decree  into  execu- 
tion. Penhalloiv  et  al.  v.  Doane^s  Adm'rs,  3  Dall. 
54:  1  Cond.  Rep.  21. 

522.  Proceedings  by  libel  and  process  of  arrest 
and  attachment  were  instituted  jn  the  district 
court  of  the  United  States,  for  the  district  of  Penn- 
sylvania, against  the  commander  and  an  armed 
vessel  of  the  French  republic,  for  an  alleged  il- 
legal capture  on  the  high  seas  of  a  neutral  mer- 
chant vessel,  the  property  of  a  citizen  of  the 
state  of  Pennsylvania;  the  commander  and  the 
armed  vessel  being  in  the  port  of  Philadelphia. 
The  supreme  court  granted  a  prohibition  to  the 
district  judge,  by  which  further  proceedings  on 
the  libel  were  prevented,  the  district  court  having 
no  jurisdiction.  United  States  v.  Richard  Peters, 
3  Dall.  121;  1  Cond.  Rep.  60. 

523.  The  circuit  court  has  no  cognizance  of 
causes  of  admiralty  and  maritime  jurisdiction, 
except  by  appeal  from  the  district  court;  and  a 
writ  of  error  thereon  will  be  quashed.  M-Lellaii 
V.  The  United  States,  1  Gallis.  C.  C.  R.  227.- 

524.  The  laws  of  the  United  States  require 
that  a  vessel  which  hag  been  seized  for  violating 
the  laws  should  be  tried  in  the  district  where  the 


492 


COURTS. 


District  Courts  of  the  United  States. 


offence  is  committed  ;  and  certainly  it  would  be 
ine"u]arand  illegal  for  the  tribunal  of  a  different 
district  to  act  upon  the  case.  But  of  this  irregu- 
larity no  foreign  court  could  take  notice.  The 
United  Stales  might  enable  the  admiralty  courts 
of  one  district  lo  decide  on  captures  made  for 
offences  committed  in  another  district.  It  is  an 
internal  regulation  to  be  expounded  by  our  own 
courts,  and  of  which  the  law  of  nations  can  take 
no  notice.  The  possession  of  the  thing  would 
be  in  the  sovereign  power  of  the  state,  and  it  is 
competent  to  that  power  to  give  jurisdiction  over 
it  to  any  of  its  tribunals.  Hudson  et  al.  v.  Guestier, 
6  Cranch,  281)  2  Cond.  Rep.  374. 

525.  An  appeal  lies  from  the  district  court  for 
the  territory  of  Orleans  to  the  supreme  court  of 
the  United  States.  3Iorganv.  Callender,  4  Cranch, 
370;  2  Cond.  Rep.  142. 

526.  The  supreme  court  has  appellate  jurisdic- 
tion of  decisions  in  the  district  courts,  in  which 
are  united  the  powers  of  district  and  circuit 
courts;  even  in  causes  properly  cognizable  in 
the  district  courts:  there  is  no  distinction  made 
by  the  legislature  between  the  cases.  Durousscau 
V.  The  United  Stales,  6  Cranch,  307;  2  Cond.  Rep. 
381. 

527.  A  writ  of  error  does  not  lie  to  remove  a 
civil  cause  from  a  circuit  of  the  United  States  to 
the  supreme  court  which  has  been  carried  to  the 
circuit  from  the  district  court.  United  States  v. 
Gordon  et  al,  7  Cranch,  287  ;  2  Cond.  Rep.  494. 

528.  The  courts  of  the  United  States  have, 
under  the  act  of  1789,  ch.  20,  by  the  delegation 
of  all  civil  causes  of  admiralty  and  maritime  ju- 
risdiction, as  full  jurisdiction  over  prize  causes 
as  the  courts  of  admiralty  of  England.  Brown 
V.  The  United  States,  8  Cranch,  1 10  ;  3  Cond.  Rep. 
56. 

529.  If  the  seizing  officer  should  refuse  to  in- 
stitute proceedings  to  ascertain  the  forfeiture, 
the  district  court  may,  upon  the  application  of 
the  aggrieved  party,  compel  the  party  to  proceed 
to  adjudication,  or  to  abandon  the  seizure.  If  the 
seizure  be  finally  adjudged  wrongful,  and  with- 
out reasonable  cause,  the  party  aggrieved  may 
proceed  at  his  election,  by  a  suit  at  common  law, 
or  in  the  admiralty,  for  damages  for  the  illegal 
act.  In  that  case,  any  remedy  which  the  law 
may  afford  to  the  party,  otherwise  than  such  as 
might  be  obtained  in  a  court  of  admiralty,  can 
]Je  prosecuted  only  in  the  state  court.  Slocum  v. 
Mayherry,  2  Wheat.  1;  4  Cond.  Rep.  1. 

'530.  There  is  no  act  of  congress  which  author- 
izes a  circuit  court  to  issue  a  compulsory  process 
to  the  di.strict  court  for  the  removal  of  a  cause 
from  that  jurisdiction,  before  a  final  judgment  or 
decree  is  pronounced.  If  a  certiorari  should  is- 
sue in  such  case,  the  district  court  may  and  ouglit 
lo  refuse  obedience  Jo  the  writ;  and  after  the 
cause  is  thus  removed,  either  party  may  move 
for  a  procedendo,  or  pursue  tht;  cause  in  the  dis- 
trict court,  in  like  manner  as  if  the  cause  had 
not  been  removed.  Hnt  if,  instead  of  taking  ad- 
vantage of  this  irregularity,  the  defendant  enters 
his  appearance  to  the  suit  in  the  circuit  court, 
takes  defence,  and  pleads  to  issue,  it  is  too  late, 
after  verdict,  to  object  to  the  irregularity.  The 
cause  will  be  considered  as  an  original  one  in 


the  circuit  court,  made  so  by  consent  of  parties, 
even  though  no  declaration  de  novo  should  have 
been  filed  in  the  circuit  court.  Patterson  v.  The 
United  States,  2  Wheat.  221;  4  Cond.  Rep.  98. 

531.  In  cases  of  seizure  made  on  land,  under 
the  revenue  laws,  the  district  court  proceeds  as 
a  court  of  common  law,  according  to  the  course 
of  the  e.\chequer  on  informations  in  rem.  and 
the  trial  of  issues  in  fact  must  be  by  jury  ;  but 
in  cases  of  seizure  on  waters  navigable  from  the 
sea,  by  vessels  of  ten  or  more  tons  burden,  it 
proceeds  as  a  court  of  admiralty,  and  the  trial  is 
to  be  by  the  court.  The  Sarah,  8  Wheat.  391;  5 
Cond.  Rep.  472. 

532.  The  district  judge  cannot  sit  in  the  cir- 
cuit court  in  a  cause  brought  by  writ  of  error 
from  the  district  to  the  circuit  court;  and  the 
cause  cannot,  in  such  a  case,  be  brought  from 
the  circuit  to  the  supreme  court  upon  a  certifi- 
cate of  division  of  opinion  of  the  judges.  United 
States  V.Lancaster,  5  Wheat.  434;  4  Cond.  Rep. 
720. 

533.  A  circuit  court  has  no  authority  to  issue 
a  certiorari  or  other  compulsory  process  to  the 
district  court,  for  the  removal  of  a  cause  from 
the  district  court  until  a  final  judgment  or  de- 
cree is  pronounced.  In  such  a  case,  the  district 
judge  may  and  ought  to  refuse  obedience  to  the 
circuit  court,  and  either  party  may  move  the 
circuit  court  for  a  procedendo  after  the  transcript 
of  the  record  is  removed  into  that  com  t,  or  may 
pursue  the  cause  in  the  district  court  as  if  it  had 
not  been  removed.  Patterson  v.  The  United 
States,  2  Wheat.  221;  4  Cond.  Rep.  98. 

534.  Under  the  act  of  March  2d,  1809,  ch.  198, 
where  causes  have  been  certified  into  the  circuit 
court,  on  account  of  the  disability  of  the  district 
judge,  and  that  disability  terminates  by  his  death, 
the  circuit  court  must  remand  the  causes  that 
have  been  thus  certified,  to  the  district  court. 
Ex  parte  United  States,  1  Gallis.  338. 

535.  The  United  States  courts  of  admiralty, 
and  of  chancery,  are  courts  of  record.  De  Lovio 
v.  Boit  et  al,  2  Gallis.  398. 

536.  The  district  court,  as  a  court  of  admiralty 
and  maritime  jurisdiction,  may  entertain  suits 
for  all  torts,  damages,  and  unlawful  seizures  at 
sea;  and  as  a  court  of  revenue,  it  may  entertain 
suits  for  the  trial  of  property  seized  for  violations 
of  municipal  laws:  and,  as  incident  to  this  juris- 
diction, it  may  compel  a  re-delivery  of  the  pro- 
perty, and  award  damages  for  any  loss  of  or  in- 
jury to  it.  It  may  compel  a  seizor  to  proceed  to 
adjudication  as  it  does  a  captor.  Burke  v.  3Ve- 
viit,  1  Mason,  96. 

537.  The  district  court  of  the  United  States 
IvTs  jurisdiction  of  questions  of  prizes  and  its  in- 
cidents, without  claiming  the  same  under  the 
provisions  of  the  prize  act  of  12lh  June,  1812, 
ch.  430.  The  Amiable  Nancy,  3  Wheat.  546;  4 
Cond.  Rep.  322. 

538.  When  a  seizure  is  made  within  the  limits 
of  a  judicial  district,  the  district  court  of  that 
district  has  exclusive  original  cognizance  there- 
of; and  if  the  property  is  brought  into  another 
district,  it  will  be  remitted  to  the  proper  district. 
But  the  cognizance  of  seizures  on  the  high  seas 
is  concurrent  in  all  the  district  couits,  and  pro- 
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perly  vests  in  the  court  of  that  district  into  which 
the  property  is  brought.   The  Abby,  1  Mason,  360. 

539.  The  jurisdiction  of  the  district  courts, 
derived  from  that  clause  in  the  judiciary  act 
declaring  that  they  shall  have  '•  e.vclusive  ori- 
ginal cognizance  of  all  civil  causes  of  admiralty 
and  maritime  jurisdiction,  including  all  seizures 
under  laws  of  impost,  navigation  or  trade  of  the 
United  States,  w'here  the  seizures  are  made  on 
waters  which  are  navigable  from  the  sea  by 
vessels  of  ten  or  more  tons  burden,  within  their 
respective  districts,  and  of  all  seizures  on  land 
or  other  waters  than  as  aforesaid  maile,  and  of 
all  suits  for  penalties  and  forfeitures  under  the 
laws  of  the  United  States,"  does  not  extend  to 
cases  of  libel  for  seizures  made  in  another  dis- 
trict than  that  where  the  proceedings  are  insti- 
tuted ;  but  the  district  court  of  the  district  where 
the  seizure  is  made,  has  exclusive  jurisdiction. 
The  Little  Ann,  Paines'  C.  C.  R.  40. 

540.  The  courts  of  the  United  States  have 
exclusive  jurisdiction  of  all  seizures  made  on 
land  or  water,  for  a  breach  of  the  laws  of  the 
United  States;  and  any  intervention  of  a  state 
authority,  which  by  taking  the  thing  seized  out 
of  the  hands  of  the  United  States'  officer,  might 
obstruct  the  exercise  of  this  jurisdiction,  is  un- 
lawful. Slociim  v.  Maybcrry  ct  al.,  2  Wheat.  1 ; 
4  Cond.  Rep.  1. 

541.  The  courts  of  the  United  States  have  e.v- 
clusive  cognizance  of  questions  of  forfeiture  upon 
all  seizures  made  under  the  laws  of  the  United 
States.  Gelston  et  al.  v.  Hoyt,  3  Wheat.  246  ;  4 
Cond.  Rep.  244. 

542.  As  where  a  district  court  refuses  to  pro- 
ceed to  judgment,  a  mandamus  lies  to  compel 
it.  But  a  mandamus  will  not  lie  to  a  district 
court  to  compel  it  to  expunge  amendments  im- 
properly made  in  the  record  returned  to  the  cir- 
cuit court,  on  a  writ  of  error.  Wise  v.  inthers,  3 
Cranch;  331 ;   1  Cond.  Rep.  552. 

543.  A  district  court  of  the  United  States,  per- 
forming the  appropriate  duty  of  a  district  court, 
is  not  sitting  as  a  circuit  court;  because  it  pos- 
sesses the  powers  of  a  circuit  court  also.  South- 
wick  ct  al.  V.  The  Postmaster-General,  2  Peters, 
442. 

544.  The  district  court  has  authority,  as  an 
admiralty  court,  to  deliver  property  on  bail,  and 
may  render  summary  judgment  on  the  bail  bond. 
The  Alligator,  1  Gaflis.  C.  C.  R.  145. 

545.  The  district  court  has  no  authority,  after 
appeal,  to  bail  or  sell  the  property.  The  Grotius, 
1  Gallis.  C.  C.  R.  503. 

546.  No  appeal  lies,  under  the  act  of  congress, 
by  any  party,  from  a  decree  of  the  district  court, 
unless  on  his  part  the  matter  in  dispute  e.xceeds 
the  sum  of  fifty  dollars.  Shirley  v.  Titus,  1  Sum- 
ner's C.  C.  R.  447. 

547.  The  provisions  of  the  act  of  24th  Septem- 
ber. 1789,  which  gives  to  the  district  court  origi- 
nal cognizance  of  all  civil  causes,  of  admiralty 
and  maritime  jurisdiction,  comprehended  all 
maritime  contracts,  and  those  which  relate  to 
the  navigation,  business,  or  commerce  of  the 
sea,  and  the  building,  repairing,  or  supplying  of 
vessels.  Davis  v.  A  Neiu  Brig,  Gilpin's  D.  C. 
Rep.  477. 
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548.  A  contract  for  wages  on  a  voyage  be- 
tween ports  of  adjoining  states,  and  on  the  tide 
water  of  a  river  or  bay,  is  within  the  jurisdiction 
of  the  district  court,  and  may  be  enforced  by  a 
suit  in  rem,  in  the  admiralty,  in  the  district 
court.  Smith  v.  The  Pekin,  Gilpin's  D.  C.  Rep. 
203. 

549.  The  district  court  must  be  governed  in 
its  decisions  by  the  maritime  code  we  possessed 
previous  to  the  revolution,  as  well  as  by  the  par- 
ticular laws  since  established  by  our  own  govern- 
ment.    The  Catharine,  1  Adm.  Decis.  104. 

550.  If  a  final  decree  of  the  district  court  be 
not  appealed  from,  no  appeal  lies  upon  any  sub- 
sequent proceedings,  upon  the  summary  judg- 
ment rendered  on  a  bond  for  the  appraised  value, 
or  upon  an  admiralty  stipulation  taken  in  the 
cause  to  enforce  the  decree.  The  proceedings 
in  such  cases,  and  the  awarding  of  e.xecution, 
are  incidents  exclusively  belonging  to  the  court 
in  possession  of  the  principal  cause.  The  Brig 
Hollen,  1  Mason,  431. 

CIRCUIT   COURT    OF    THE   DISTRICT    OF   COLUMBIA. 

551.  The  circuit  court  for  the  District  of  Co- 
lumbia has  jurisdiction,  upon  motion,  to  quash 
an  inquisition  taken  under  the  act  to  authorize 
the  making  a  turnpike  road  from  Mason's  cause- 
way to  Alexandria.  Curtis  v.  Alexandria  and 
Georgetown  Turnpike  Co.,  6  Cranch,  232 ;  2  Cond. 
Rep.  357. 

552.  The  act  of  congress  of  27th  Februar)', 
1801j  concerning  the  District  of  Columbia,  directs 
that  writs  of  error  shall  be  prosecuted  in  the 
same  manner,  under  the  same  regulations,  and 
the  same  proceedings  shall  be  had  thereon  as  is 
provided  in  cases  of  writs  of  error  on  judgments 
or  appeals  upon  orders  or  decrees  rendered  in 
the  circuit  courts  of  the  United  States.  The 
United  States  v.  Hooe  and  others,  1  Cranch,  318  : 
1  Cond.  Rep.  322. 

553.  The  acts  of  congress  of  the  27th  February 
and  3d  March,  1801,  concerning  the  District  of 
Columbia,  have  not  changed  the  laws  of  iNIary- 
land  and  Virginia,  adopted  by  congress  as  the 
laws  of  that  district,  further  than  a  change  of 
jurisdiction  rentlered  a  change  necessary.  United 
States  V.  Simms,  1  Cranch,  252;  1  Cond.  Rep. 
305. 

554.  Fines,  forfeitures,  and  penalties,  arising 
from  a  breach  of  those  laws,  are  to  be  sued  for 
and  recovered  in  the  same  manner  as  before  the 
change  of  jurisdiction,  mutatis  mutandis.     Ibid. 

555.  The  supreme  court  of  the  United  States 
has  no  jurisdiction  of  causes  brought  before  it. 
upon  a  certificate  of  division  of  opinion  of  the 
juices  of  the  circuit  court  for  the  District  of 
Columbia.  The  appellate  jurisdiction,  in  respect 
to  that  court,  extends  only  to  its  final  judgments 
and  decrees.  Ross  v.  Triplett.  3  Wheat.  600;  4 
Cond.  Rep.  351. 

556.  An  appeal  or  writ  of  error  lies  for  the 
judgment  of  the  circuit  court  of  the  District  of 
Columbia,  to  the  supreme  court,  where  the  Bank 
of  Alexandria  is  plaintiff,  and  the  judgment  of 
the  circuit  court  is  in  its  favour,  notwithstanding 
the  clause  in  its  charter  to  the  contrary.    Young 
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V.  Bank  of  Alexandria,  4  Cranch,  384;  2  Cond. 
Rep.  150. 

557.  The  circuit  court  of  the  District  of  Colum- 
bia, has  jurisdiction  to  issue  a  mandamus  to  the 
postmaster-general  of  the  United  States,  com- 
manding him  to  enter  certain  credits  to  the  ac- 
count of  mail  contractors,  which  had  been  found 
due  to  them  by  the  solicitor  of  the  treasury  of 
the  United  States,  acting  under  an  act  of  con- 
gress specially  authorizing  him  to  investigate  the 
claims  of  the  mail  contractors,  under  their  con- 
tracts with  the  postmaster-general,  the  prede- 
cessor in  office  to  the  postmaster-general  to 
whom  the  mandamus  was  directed  by  the  cir- 
cuit court.  Kendall,  Postmaster-General  of  the 
United  States  v.  The  United  States,  on  the  relation 
of  Stockton  and  Stokes,  12  Peters. 

558.  The  supreme  court  of  the  United  States 
has  juris.liction  of  appeals  from  the  orphans' 
court,  through  the  circuit  court  for  the  county 
of  Washington,  by  virtue  of  the  act  of  congress 
of  February  13,  1801 ;  and  by  the  act  of  congress 
subsequently  passed,  the  matter  in  dispute,  ex- 
clusive of  costs,  must  exceed  the  value  of  one 
thousand  dollars  in  order  to  entitle  the  party  to 
an  appeal.  Nicholls  et  al.  v.  Hodges''  Ex.,  1  Pe- 
ters, 562. 

559.  It  was  assumed  on  the  argument,  by  the 
counsel  on  both  sides,  that  the  circuit  court  of 
the  county  of  Washington,  in  the  District  of 
Columbia,  is  vested  with  the  same  power  in  re- 
lation to  intestate's  estates  in  that  county,  that 
is  possessed  by  a  county  court  in  MarylantI,  over 
lands  lying  within  the  county.  Thompson  v. 
Tolmie,  2  Peters,  162. 

560.  A  petition  was  presented  by  Tobias  Wat- 
kins  for  a  habeas  corpus  for  the  purpose  of  in- 
quiring into  the  legality  of  his  confinement  in 
the  jail  of  the  county  of  Washington,  by  virtue 
of  a  judgment  of  the  circuit  couit  of  the  United 
States  of  the  District  of  Columbia,  rendered  in 
a  criminal  prosecution  instituted  against  him  in 
that  court.  The  petitioner  alleged  that  the  in- 
dictments under  which  he  was  convicted  and 
sentenced  to  imprisonment,  charge  no  offence 
for  which  the  prisoner  was  punishable  in  that 
court,  or  of  which  that  court  could  take  cogni- 
zance;  and  consequently,  that  the  proceedings 
were  coram  non  judice :  Held,  that  the  supreme 
court  has  no  jurisdiction  in  criminal  cases  which 
could  reverse  or  affirm  a  judgment  rendered  in 
thecncuit  court  in  such  a  case,  where  the  record 
is  brought  up  directly  by  writ  of  error.  Ex 
parte  Tobias  Watkins,  7  Peters,  201. 

561.  The  circuit  court  for  the  District  of  Co- 
lumbia^has  authority  to  adjourn  to  a  distant  day  ; 
and  the  ailjuurncil  session  is  considered  as  the 
same  term.  Mechanics^  Bank  of  Alexandria  v. 
Withers,  6  Wheat.  106:  5  Cond.  Rep.  21. 

562.  The  plaintiff  claimed  in  his  declaration 
the  sum  of  one  thousand  two  hundred  and  forty- 
one  dollars,  and  laid  his  damages  at  one  thou- 
sand dollars;  a  general  verdict  having  been 
given  against  him,  the  matter  in  dispute  is  the 
sum  he  claims,  ad  quod  damnum.  The  act  of 
congress  authorizes  an  appeal  or  writ  of  error  to 
the  supreme  court,  from  the  circuit  court  of  the 
District  of  Columbia,  where  the  matter  in  con- 


troversy exceeds  one  thousand  dollars.  Held, 
that  the  court  cannot  judicially  take  notice,  that 
by  computation  it  may  possibly  be  made  out  as 
a  matter  of  inference  from  the  plaintiff's  decla- 
ration, that  the  claim  may  be  less  than  one  thou- 
sand dollars;  much  less  can  it  take  such  notice 
in  a  case  where  the  plaintiff  might  be  allowed 
interest  by  a  jury,  so  as  to  swell  the  claim 
beyond  one  thousand  dollars.  Scott  v.  Lunfs 
Adm'r,  6  Peters,  349. 

563.  It  was  held  that  a  writ  of  error  would  lie 
under  the  act  regulating  the  circuit  court  of  the 
District  of  Columbia,  which  is  similar  in  its  pro- 
visions to  the  judiciary  act  of  1789,  ch.  20,  sect. 
22,  to  reverse  a  judgment  of  the  circuit  court, 
awarding  a  peremptory  mandamus  to  admit  the 
defendants  in  error  to  the  offices  of  directors  of 
the  Columbian  Insurance  Company;  and  the 
court  directed  Mr.  Jones  to  produce  affidavits  as 
to  the  value  of  the  matters  in  controversy.  But 
it  not  appearing  that  it  amounted  to  one  thou- 
sand dollars,  the  sum  required  to  give  the  su- 
preme court  appellate  jurisdiction,  the  court 
afterwards  ordered  the  writ  of  error  to  be  quash- 
ed. The  court  was  of  opinion  that  there  was 
nothing  in  controversy  but  the  value  of  the  office, 
and  that  its  value  must  be  ascertained  by  its 
salary.  Although,  therefore,  a  writ  of  error 
might  issue  to  a  judgment  awarding  a  peremp- 
tory mandamus  to  restore  to  office  where  the 
matter  in  controversy  was  sufficient  to  give  juris- 
diction to  the  court,  it  could  not  regularly  issue 
in  this  case.  The  Columbian  Ins.  Co.  v.  Wheel- 
Wright  et  al,  7  Wheat.  534;  5  Cond.  Rep.  334. 

564.  The  case  of  Wheelwright  et  al.  t'.  The 
Columbian  Ins.  Co.  (7  Wheat.  534 ;  5  Cond.  Rep. 
334)  furnishes  a  very  strong,  if  not  conclusive 
inference,  that  the  supreme  court  did  not  con- 
sider the  circuit  court  of  the  District  of  Colum- 
bia as  standing  on  the  same  footing  with  the  cir- 
cuit courts  of  the  states;  and  impliedly  admit- 
ting that  it  had  the  power  to  issue  a  mandamus 
to  "an  officer  of  the  government  of  the  United 
States,  commanding  him  to  perform  a  minis- 
ferial  act.  The  Postmaster-General  v.  Stockton  and 
Stokes,  12  Peters. 

565.  Under  the  constitution  of  the  United 
States  and  the  cession  made  by  the  states  of 
Virginia  and  Maryland,  the  exercise  of  exclu- 
sive legislation  in  all  cases  whatever  in  the  Dis- 
trict of  Columbia,  is  given  to  congress;  and  it  is 
a  sound  principle  that  in  every  well  organized 
government  the  judicial  power  should  be  co- 
extensive with  the  legislative;  so  far,  at  least, 
as  private  rights  are  to  be  enforced  by  judicial 
proceedings.  There  is  in  the  District  of  Colum- 
bia no  division  of  powers  between  the  general 
and  state  governments.  Congress  has  the  entire 
control  over  the  district  for  the  purpose  of  go- 
vernment; and  it  is  reasonable  to  suppose,  that 
in  organizing  a  judicial  department  here,  all 
judicial  power  necessary  for  the  purposes  of  go 
vernment,  would  be  vested  in  the  courts  of  jus- 
tice. The  circuit  court  in  the  District  of  Colum- 
bia is  the  highest  court  of  original  jurisdiction  in 
the  District  of  Columbia.     Ibid. 

566.  There  can  be  no  doubt  but  that  in  the 
state  of  IMaryland  a  writ  of  mandamus  might  be 
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issued  to  an  executive  officer,  commanding  him 
to  perform  a  ministerial  act  required  of  him  by 
law  ;  and  if  it  would  lie  in  that  state,  there  can 
be  no  good  reason  why  it  should  not  lie  in  the 
District  of  Columbia,  in  analogous  cases.     Ibid. 

567.  It  i.s,  in  a  special  and  modified  manner, 
in  which  the  writ  of  mandamus  is  to  be  used  in 
the  supreme  court,  and  in  the  circuit  courts  of 
the  United  States:  and  does  not  stand  on  the 
same  footing  as  in  the  District  of  Columbia,  un- 
der the  adoption  of  the  laws  of  Maryland,  which 
included  the  common  law,  as  altered  or  modified 
in  the  state  on  the  27th  of  February,  1801.  Ibid. 

568.  By  the  fifth  section  of  the  act  of  con- 
gress, of  the  27th  February,  1801,  the  circuit 
court  of  the  District  of  Columbia,  has  cognizance 
of  all  actions  or  suits  of  a  civil  nature,  at  com- 
mon law  or  in  equity,  in  which  the  United  States 
shall  be  plaintifT  or  complainant ;  and  also  of  all 
cases  in  law  and  equity  between  parties,  both  or 
either  of  which  shall  be  resident  or  found  within 
the  district.  The  latter  limitation  can  only  af- 
fect the  exercise  of  the  jurisdiction,  and  cannot 
limit  the  subject  matter  thereof.  No  court  can, 
in  the  ordinary  administration  of  justice,  in  com- 
mon law  proceedings,  exercise  jurisdiction  over 
a  party,  unless  he  shall  voluntarily  appear,  or  is 
found  within  the  jurisdiction  of  the  court  so  as 
to  be  served  with  process.     Ibid. 

569.  By  the  act  of  congress  of  27th  February, 
1801,  there  is  a  delegation  to  the  circuit  court  of 
the  District  of  Columbia,  of  the  whole  judicial 
power  in  the  District  of  Columbia;  and  in  the 
very  language  of  the  constitution,  which  de- 
clares that  the  judicial  power  shall  extend  to  all 
cases  in  law  and  equity,  arising  under  the  laws 
of  the  United  States;  and  supplies  what  was 
said  by  the  supreme  court  to  be  wanting,  in  the 
cases  of  M'Intire  v.  Wood,  and  M-Cluny  v.  Silli- 
man.     Ibid. 

570.  The  jurisdiction  and  authority  of  the  cir- 
cuit court  of  the  District  of  Columbia  is  aiven  by 
a  reference  to  the  act  of  the  13lh  February, 
1801 ;  and  the  repeal  of  this  act,  fifteen  months 
afterwards,  and  after  the  court  in  this  district 
had  been  organized,  and  had  gone  hilo  opera- 
tion under  the  act  of  the  27th  February,  1801, 
could  not  in  any  manner  afiect  that  law  any  fm- 
ther  than  was  provided  by  the  repealing  act. 
To  what  law  was  the  circuit  court  of  the  District 
of  Columbia  to  look  for  the  powers  vested  in  the 
circuit  courts  of  the  United  States,  by  which  the 
court  was  to  be  governed,  during  the  time  the 
act  of  the  13th  February  was  in  force?  Cer- 
tainly to  none  other  than  that  act.  And  whether 
the  time  was  shorter  or  longer  before  that  law 
was  repealed,  could  make  no  difl'erence.     Ibid. 

571.  The  third  section  of  the  act  of  congress 
of  the  27th  February,  1801,  is  to  be  construed 
as  if  the  eleventh  section  of  the  act  of  the  13th 
February,  1801,  had  been  incorporated  in  it  at 
full  length.  And  by  this  section  it  is  declared 
that  the  circuit  courts  shall  have  cognisance  of 
all  cases  in  law  and  equity  arising' under  the 
constitution  and  laws  of  the  United  States,  and 
ireaties  made,  or  which  shall  be  made  under 
their  authority;  which  are  the  very  words  of  the 
constitution.     This  delegates  the  wlvole  judicial 


power,  in  cases  arising  under  the  constitution 
and  laws.     Ibid. 

572.  The  circuit  court  for  the  District  of  Co- 
lumbia is  a  court  of  record,  having  general  juris- 
diction over  criminal  cases.  An  offence  cog- 
nisable in  any  court  is  cognisable  in  that  court. 
Ex  parte  Tobias  Watkins,  7  Peters,  203. 

573.  If  the  offence  be  punishable  by  law,  that 
court  is  competent  to  inflict  the  punishment. 
The  judgment  of  such  a  tribunal  has  all  the 
obligation  which  the  judgment  of  any  tribunal 
can  have.  To  determine  whether  the  offence 
charged  in  the  indictment  be  legally  punishable 
or  not,  is  among  the  most  unquestionable  of  its 
powers  and  duties.  The  decision  of  this  ques- 
tion is  the  exercise  of  its  jurisdiction,  whether 
its  judgment  be  for  or  against  the  prisoner. 
The  judgment  is  equally  binding  in  one  case 
and  in  the  other;  and  must  remain  in  full  force, 
unless  reversed  regularly  by  a  superior  court 
capable  of  reversing  it.  If  this  judgment  is  obli- 
gatory, no  court  can  ever  look  behind  it.     Ibtd. 

574.  Had  any  offence  against  the  laws  of  the 
United  States  been  in  fact  committed,  the  circuit 
court  for  the  District  of  Columbia  could  take 
cognisance  of  it.  The  question,  whether  any 
offence  was  committed,  or  was  not  committed  j 
that  is.  whether  the  indictment  did  or  did  not 
show  that  an  offence  had  been  committed,  was 
a  question  which  that  court  was  competent  to 
decide.  If  its  judgment  was  erroneous,  a  point 
which  the  court  does  not  determine,  still  it  is  a 
judgment ;  and  until  reversed,  cannot  be  disre- 
garded.    Ibid. 

575.  With  what  propriety  can  the  supreme 
court  look  into  an  indictment  found  in  the  cir- 
cuit court,  and  which  has  passed  into  judgment 
before  that  court  1  It  has  no  power  to  e.xamine 
the  proceedings  on  a  writ  of  error;  and  it  would 
be  strange,  if,  under  colour  of  a  writ  to  liberate 
an  individual  from  an  unlawful  imprisonment, 
the  court  could  substantially  reverse  a  judg-ment 
which  the  law  has  placed  beyond  its  control. 
An  imprisonment  under  a  judgment  cannot  be 
unlawful;  unless  that  judgment  be  an  absolute 
nullity  ;  and  it  is  not  a  nullity  if  the  court  has 
general  jurisdiction  of  the  subject,  although  it 
should  be  erroneous.     Ibid. 

576.  It  is  universally  understood  that  the 
judgments  of  the  courts  of  the  United  States, 
although  their  jurisdiction  be  not  shown  on  the 
pleadings,  are  yet  binding  on  all  the  world;  and 
that  this  apparent  want  of  jurisdiction  can  avail 
the  party  only  on  a  writ  of  error.  The  judgment 
of  the  circuit  court  in  a  criminal  case  is  of  itself 
evidence  of  its  own  legality,  and  requires  for  its 
support  no  inspection  of  the  indictment  on  which 
it  is  founded.  The  law  trusts  that  court  with 
the  whole  subject,  and  has  not  confided  to  this 
court  the  power  of  revising  its  decisions.  This 
court  cannot  usurp  that  power  by  the  instru- 
mentality of  a  writ  of  habeas  corpus.  The 
judgment  informs  us  that  the  commitment  is 
legal,  and  with  that  information  it  is  our  duty  to 
be  satisfied.     Ibid. 

577.  The  circuit  court  of  the  District  of  Co- 
lumbia has  jurisdiction  to  issue  a  mandamus  to 
the   postmaster-general   of    the   United   States, 
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commaiuliiig  him  to  credit  the  amount  found 
due  to  certain  contractors  for  carrying  the  mail 
of  the  United  States;  the  amount  due  to  the 
contractors  having  been  ascertained  by  the  soli- 
citor of  the  treasury  of  the  United  States,  acting 
under  an  act  of  congress  referring  the  accounts 
to  him.  Kendall,  Postmaster-General,  v.  The 
United  States,  12  Peters,  524. 

COURTS    MARTIAL. 

578.  A  militia-man  who  refused  to  obey  the 
orders  of  the  president  of  the  United  States, 
calling  him  into  the  public  service,  although  not 
in  the  sense  of  the  act  of  1795,  "employed  in 
the  service  of  the  United  States,"  so  as  to  be 
liable  to  the  rules  and  articles  of  war ;  was  liable 
to  be  tried  by  a  court-martial,  called  under  the 
authority  of  the  United  States,  for  the  offence, 
under  the  fifth  section  of  the  same  act.  Houston 
V.  Moore,  5  Wheat.  1 ;  4  Cond.  Rep.  589. 

579.  A  court-martial  has  no  jurisdiction  over 
a  person  not  liable  to  be  enrolled  in  the  militia; 
its  sentence  is  not  conclusive  evidence  in  an  ac- 
tion brought  in  another  court ;  the  members  of 
the  court-martial,  and  the  officer  who  executes 
its  sentence,  are  all  trespassers.  Wise  v.  Withers, 
3  Cranch,  331  :   1  Cond.  Rep.  552. 

580.  Trespass  lies  against  a  collector  of  militia 
fines,  who  distrains  for  a  fine  imposed  by  a  court- 
martial,  upon  a  person  not  liable  to  be  enrolled 
in  the  militia;  the  court-martial  having  no  juris- 
diction of  the  case.     Ibid. 

581.  The  number  of  officers  who  shall  com- 
pose a  court-martial  for  the  trial  of  delinquent 
militia-men,  is  to  be  regulated  according  to  the 
general  usage  of  the  military  service,  or  what 
may  not  unfitly  be  called  the  customary  military 
law.  Martin  v.  Mott,  12  Wheat.  19;  6  Cond. 
Rep.  422. 

582.  Courts  martial,  when  duly  organized,  are 
bound  to  e.vecute  their  duties  and  regulate  their 
modes  of  proceeding,  in  the  absence  of  positive 
enactments,  according  to  the  customary  military 
law.  Upon  any  other  principle,  such  courts  would 
be  left  without  any  adequate  means  to  e.xercise 
the  authority  confided  to  them;  for  there  could 
scarcely  be  framed  a  positive  code  to  provide  for 
the  infinite  variety  of  incidents  applicable  to 
them.     Ibid. 

*  583.  A  court-martial  regularly  called  under 
the  act  of  1795,  does  not  expire  with  the  termi- 
nation of  the  war  then  existing;  nor  is  its  juris- 
diction to  try  offences  in  any  shape  dependent 
upon  the  fact  of  war  or  peace.     Ibid. 

584^  The  approval  of  the  sentence  of  a  court- 
martial  for  tin;  trial  of  delinquent  militia-men, 
by  the  president  of  the  United  States,  is  suffi- 
cient.    Ibid. 

585.  It  seems  that  a  court-martial,  organized 
under  the  authority  of  a  state,  has  no  power  to 
assess  fines  upon  delinquent  militia-men,  for 
failing  to  obey  a  requisition  to  enter  the  service, 
emanating  from  the  secretary  of  war.  Meade  v. 
Deputy  Marshal  of  Virginia  District,  1  Brockenb. 
C.  C.  R.  324. 

586.  A  court  of  inquiry  is  the  proper  tribunal 
for  assessing  fines  against  delinquent   militia- 


men, or  for  the  trial  of  privates  not  in  actual  ser- 
vice, under  the  laws  of  Virginia.     Ibid. 

587.  The  sentence  of  a  court-martial  rendered 
against  an  individual,  without  notice,  is  void. 
ibid. 

COURTS  OF  THE  SEVERAL  STATES  OF  THE  UMTED 
STATES. 

588.  If  the  court  of  a  state  had  jurisdiction 
of  a  matter,  its  decision  would  be  conclusive; 
bnt  the  supreme  court  cannot  yield  assent  to  the 
proposition,  that  the  jurisdiction  of  a  state  court 
cannot  be  questioned,  where  its  proceedings 
were  brought  collaterally  before  the  circuit  court 
of  the  United  States.  Elliott  et  al.  v.  Piersol  et 
al.,  1  Peters,  340. 

589.  Where  a  court  has  jurisdiction,  it  has  a 
right  to  decide  any  question  which  occurs  in  the 
cause ;  and,  whether  its  decision  be  correct  or 
otherwise,  its  judgments,  until  reversed,  are  re- 
garded as  binding  in  every  other  court.  But  if 
it  act  without  authority,  its  judgments  and  orders 
are  regarded  as  nullities.  They  are  not  voida- 
ble, but  simply  void,  and  form  no  bar  to  a  re 
medy  sought  in  opposition  to  them,  even  prior 
to  a  reversal.  They  constitute  no  justification, 
and  all  persons  concerned  in  executing  such 
judgments  or  sentences,  are  considered  in  law  as 
trespassers.     Ibid. 

590.  The  jurisdiction  of  any  court  exercising 
authority  over  a  subject,  may  be  inquired  into 
in  every  other  court,  when  the  proceedings  of  the 
former  are  relied  on,  and  brought  before  the  lat- 
ter by  a  party  claiming  the  benefit  of  such  pro- 
ceedings.    Ibid. 

591.  The  jurisdiction  and  authority  of  the 
courts  of  Kentucky  are  derived  wholly  from  the 
statute  lavv  of  the  state.     Ibid.  341. 

592.  The  clerk  of  Woodford  county  court  has 
no  authority  to  alter  the  record  of  the  acknow- 
ledgment of  a  deed,  at  any  time  after  the  record 
is  made.     Ibid. 

593.  A  decree  of  the  supreme  court  of  Ohio 
ordered  that  the  patentee  of  a  certain  tract  of 
land  should  within  six  months  make  a  deed, 
&c.,  with  covenants  of  warranty,  conveying  a 
portion  of  the  land  held  under  a  patent  to  the 
complainants  in  that  suit;  and  on  the  failure  of 
A.  to  make  the  said  deed,  &c.,  "that  then  and 
in  that  case  the  complainant  shall  hold,  possess 
and  enjoy  the  said  portion  of  land,  in  as  full  and 
ample  a  maimer  as  if  the  same  had  been  con- 
veyed to  him."  The  decree  of  tJie  supreme 
court  of  Ohio,  by  which  a  conveyance  of  land 
is  directed  to  be  made,  the  decree  being  accord- 
ing to  the  laws  of  Ohio,  vested  in  those  to  whom 
the  Aeei\  was  ordered  to-be  made,  such  a  legal 
title  to  the  land  to  have  been  conveyed  by  the 
deed  as  would  have  been  vested  by  a  de^nX  of 
equal  tlate;  and  the  registry  act  of  Ohio  ajijjlies 
as  well  to  a  title  under  such  a  decree,  as  it  would 
do  if  the  party  held  under  a  bona  fide  deed  of 
the  same  date  with  the  patent  of  the  land;  and 
the  decree  gives  a  legal  title  as  ample  as  a  deed. 
StecWs  Lessee  \.  Spencer  ct  al.,  1  Peters,  558. 

594.  It  has  been  the  uniform  cour.«e  of  the 
supreme  court,  with  respect  to  titles  to  real  pro- 
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perty,  to  apply  the  same  rule  that  is  applied  by 
the  state  tribunals  in  like  cases.  Waring  v. 
Jackson  et  al.,  1  Peters,  571. 

595.  Where,  by  the  established  practice  of 
courts  in  particular  states,  the  courts  in  actions 
of  ejectnment  look  beyond  the  grant,  and  exa- 
mine the  progressive  stages  of  the  title,  from  its 
incipient  state  until  its  consummation  ;  such  a 
practice  will  form  the  law  of  cases  decided  un- 
der the  same  in  those  states;  and  the  supreme 
court  of  the  United  States  regard  those  rules  of 
decision  in  cases  brought  up  from  such  states, 
provided  that  in  so  doing  they  do  not  suffer  the 
provisions  of  any  statute  of  the  United  Slates  to 
be  violated.  Ross  v.  Barland  ct  al,  1  Peters, 
664. 

596.  Where  the  question  upon  the  construc- 
tion of  the  statute  of  a  state  relative  to  real  pro- 
perty, has  been  settled  by  any  judicial  decision 
in  the  state  where  the  land  lies,  the  supreme 
court,  upon  the  uniform  principles  adopted  by 
it,  would  recognise  that  decision  as  a  part  of  the 
local  law.     Gardner  v.  Collins,  2  Peters,  58. 

597.  The  statute  of  limitations  in  Kentucky  is 
substantially  the  same  with  the  statute  of  21 
James  2,  ch.  16,  with  the  exception  that  it  sub- 
stitutes the  term  of  five  years  instead  of  six. 
The  English  decisions  have,  therefore,  been  re- 
sorted to  in  this  case,  in  the  construction  of  the 
statute  of  Kentuck)-,  and  are  entitled  to  great 
consideration.  They  cannot  be  considered  as 
conclusive  upon  the  construction  of  a  statute 
passed  by  a  state  upon  a  like  subject;  for  this 
belongs  to  the  local  state  tribunals,  whose  rules 
of  interpretation  must  be  presumed  to  be  found- 
ed upon  a  more  just  and  accurate  view  of  their 
own  jurisprudence.  Bell  v.  Morrison,  1  Peters, 
359. 

598.  If  the  doctrines  of  the  Kentucky  courts, 
in  the  construction  of  a  statute  of  that  state,  are 
irreconcilable  with  the  English  decisions  upon  a 
statute  in  similar  terms;  the  supreme  court,  in 
conformity  with  its  general  practice,  will  follow 
the  local  law,  and  administer  the  same  justice 
which  the  state  court  would  atlminister  between 
the  same  parties.     Ibid.  360. 

599.  The  decisions  of  the  court  of  New  York 
on  the  construction  of  its  own  statute  of  frauds,' 
and  the  extent  of  the  rules  deduced  from  it,  pre- 
sent to  the  sujoreme  court  a  guide  in  its  decisions 
upon  the  construction  of  their  statute.  D'Wolf 
V.  Rahaud  et  ah,  1  Peters,  501. 

600.  In  an  action  of  ejectment  to  recover  land 
in  Kentucky,  the  law  of  real  estate  in  Kentucky 
is  the  law  of  the  supreme  court  of  the  United 
States,  in  deciding  the  rights  of  the  parties.  Da- 
vis V.  Mason,  1  Peters,  503. 

601.  Under  the  law  of  the  state  of  Kentucky, 
and  the  decisions  of  their  courts  upon  it,  a  will 
with  two  witnesses  is  suflicient  to  pass  real 
estate  ;  and  the  copy  of  such  a  will,  duly  proved 
and  recorded  in  another  state,  is  good  evidence 
of  the  execution  of  the  will.     Ihid.  508. 

602.  It  is  a  settled  rule  in  Kentucky,  that  al- 
though more  than  one  witness  is  required  to 
subscribe  a  will  disposing  of  lands,  the  evidence 
of  one  may  be  sufficient  to  prove  it.      Ibid. 

603.  The  orphans'  court,  by  the  testamentary 


laws  of  Maryland,  has  a  general  power  to  ad- 
minister justice  in  all  matters  relative  to  the 
affairs  of  deceased  persons,  according  to  law. 
The  commission  to  be  allowed  to  an  executor  or 
administrator,  is  submitted  to  the  discretion  of 
the  court,  and  is  to  be  not  under  five  per  cent., 
nor  exceeding  ten  per  cent.,  on  the  amount  of 
the  inventory.  Nicholls  et  al.  v.  Hodges^  Ex.,  1 
Peters,  565. 

604.  This  being  a  suit  upon  a  local  statute, 
giving  a  particular  remedy  in  the  nature  of  a 
foreign  attachment  against  garnishees  who  pos- 
sess goods,  effects  or  credits  of  the  principal 
debtor ;  the  decisions  which  have  been  made  on 
the  construction  of  that  statute  by  the  state  court 
of  Massachusetts,  are  entitled  to  great  respect, 
and  ought,  in  conformity  to  the  uniform  practice 
of  the  supreme  court,  to  govern  its  decisions. 
Beach  v.  Vtles,  2  Peters,  678. 

605.  The  questions  which  grow  out  of  the 
language  of  the  act  of  the  legislature  of  North 
Carolina  concerning  the  registration  of  deeds, 
passed  in  1715,  so  far  as  they  have  been  settled 
by  judicial  decisions  of  the  state,  cannot  be  dis- 
turbed by  the  supreme  court.  Whatever  might 
have  been  "their  opinion  in  this  case,  had  it  re- 
mained open  for  consideration,  the  peace  of  so- 
ciety and  the  security  of  titles  require  that  the 
court  should  conform  to  the  construction  which 
has  been  made  in  the  courts  of  the  state,  if  it 
can  discover  what  that  construction  is.  Ross  v. 
M-Lung,  6  Peters,  283. 

606.  The  rule  of  law  being  once  established 
by  the  highest  tribunal  of  a  state,  courts  which 
propose  to  administer  the  law  as  they  find  it.  are 
ordinarily  bound  in  limine  to  presume,  that, 
whether  it  appears  from  the  reports  or  not,  all 
the  reasons  which  might  have  been  urged  pro 
or  con  upon  the  point  under  consideration,  had 
been  examined  and  disposed  of  judicially.  Lessee 
of  Livingston  v.  Moore,  7  Peters,  469. 

607.  There  is  no  principle  better  established 
and  more  uniformly  adhered  to  in  the  supreme 
court,  than  that  the  circuit  courts,  in  deciding  on 
titles  to  real  property  in  the  different  states,  are 
bound  to  decide  precisely  as  the  state  courts 
ought  to  do.  The  rules  of  property  and  of  evi- 
dence, whether  derived  from  the  laws  or  adjudi- 
cations of  the  judicial  tribunals  of  the  state,, fur- 
nish the  guides  and  rules  of  decision  in  those  of 
the  Union,  in  all  the  cases  to  which  they  apply ; 
where  the  constitution,  treaties  or  statutes  of  the 
United  States  do  not  otherwise  provide.  Hinde 
et  ux.  V.  Vattier,  5  Peters,  398. 

608.  The  judgment  of  a  state  court,  where  ju- 
risdiction was  acquired,  not  by  the  common  law, 
but  by  a  statute  of  the  state,  which  before  the 
rendition  of  the  judgment,  had  been  virtually  re- 
pealecl  by  the  adoption  of  a  treaty,  was  held  not 
voidable,  but  void.  Dcnn,  ex  dern.  of  Fishery. 
Harnden,  Paine's  C.  C.  R.  55. 

609.  The  circuit  courts  of  the  United  States 
are  created  by  congress,  not  for  the  purpose  of 
administering  the  local  law  of  a  single  state 
alone,  but  to  administer  the  laws  of  all  the  states 
in  the  Union,  in  cases  to  which  they  respectively 
apply.  The  judicial  power  conferred  on  the  ge- 
neral government  by  the  constitution,  extends  to 
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under  the  laws  of  the  differ-  ]  by  congress,  form  a  rule  of  decision  in  the  courts  of 


many  cases  ansinj^ 

ent  stales;  and  the  supreme  court  is  called  upon, 
in  the  e.vercise  of  its  appellate  jurisdiction,  con- 
Btantly  to  take  notice  of  and  administer  the  juris- 
prudence of  all  the  states.  That  jurisprudence 
is  then  in  no  just  sense  a  foreign  jurisprudence 
to  be  proved  in  the  courts  of  the  United  States, 
by  the  ordinary  modes  of  proof  by  which  the 
laws  of  a  foreign  country  are  to  be  established  ; 
but  it  is  to  be  judicially  taken  notice  of  in  the 
same  manner  as  the  laws  of  the  United  States 
are  taken  notice  of  in  those  courts.  Ou-ings  v. 
HitlL  9  Peters,  607. 

610.  The  supreme  court  of  the  United  States 
adopts  the  decisions  of  the  state  courts,  when 
applicable  to  titles  to  lands;  but  when  such  titles 
depend  on  compacts  between  the  states  of  the 
Union,  the  rule  of  decision  is  not  to  be  collected 
from  the  decisions  of  the  courts  of  either  state, 
but  is  one  of  an  international  character.  31arlalt 
V.  Sj7A-,  11  Peters,  1. 

611.  In  construing  the  statutes  of  a  state,  infi- 
nite mischief  would  ensue  should  the  federal 
courts  observe  a  different  rule  from  that  which 
has  been  long  established  in  the  state.  il/'A'tcji 
V.  Delancy^s  Lessee,  5  Cranch,  22;  2'  Cond.  Rep. 
179. 

612.  In  cases  depending  on  the  statute  of  a 
state,  and  more  especially  in  those  respecting 
titles  to  land,  the  federal  courts  adopt  the  con- 
struction of  the  state,  where  that  construction  is 
settled  and  can  be  ascertained.  Polkas  Lessee  v. 
Wendal,  9  Cranch,  87  ;  3  Cond.  Rep.  286. 

613.  The  power  of  the  inferior  court  of  a  state 
to  make  an  order  at  one  term  as  of  another,  is 
of  a  chnracter  so  peculiarly  local,  a  proceeding 
60  necessarily  dependent  on  the  judgment  of  the 
revising  tribunal,  that  the  judgment  of  the  same 
is  considered  authority,  and  the  supreme  court  is 
disposed  to  conform  to  it.  The  Bank  of  Hamilton 
V.  Dudley's  Heirs,  2  Peters,  522. 

614.  The  supreme  court  uniformly  acts  under 
a  desire  to  conform  its  decisions  to  those  of  the 
state  courts  on  their  local  laws.  Mutual  Assurance 
Society  v.  Watts,  1  Wheat.  279  ;  3  Cond.  Rep.  570. 

615.  The  supreme  court  holds  in  the  highest 
respect  decisions  of  state  courts  upon  local  law.«, 
formiiiir  rules  of  property.  Shipp  ct  al.  v.  Mil- 
ler's Heirs,  2  Wheat.  316  ;  4  Cond.  Rep.  132. 

616.  It  is  an  acknowledged  principle  of  law, 
fhat  the  title  and  disposition  of  real  property  is 
e.xclusively  subject  to  the  laws  of  the  country 
where  it  i.s  situated,  which  can  alone  prescribe 
the  mode  by  which  a  title  to  it  can  pass  from 
one  person  to  another.  No  title  therefore  to  real 
eslattywill  pass  by  law,  unless  the  .same  is  exe- 
cuted, proved  and  registeied  conformably  to  the 
law  of  the  place  where  the  property  is  situated. 
M-Corvvcic  v  Sullivunt,  10  Wheat.  192;  6  Cond. 
Rep.  71. 

617.  In  cotLftruing  local  statutes  r.-specling 
real  property,  the  courts  of  the  Union  are  go- 
verned by  the  decisions  of  the  state  tribunals. 
Thatcher  ct  al.  v.  PuwcU,  (J  Wli.'at.  119;  .'3  Cond. 
Rep.  28. 

618.  Under  the  34th  section  of  the  judiciary 
act  of  1789,  the  acts  of  limitations  of  the  .several 
Btates,  where  no  special  provision  has  been  made 


the  United  Slates,  and  the  same  effect  is  given 
to  them  as  is  given  in  the  state  courts.  M-Cluny 
v.  Silliman,  3  Peters.  277. 

619.  The  supreme  court  has  uniformly  pro- 
fessed its  disposition,  in  cases  depending  on  the 
laws  of  a  particular  state,  to  adopt  the  construc- 
tion which  has  been  given  by  the  courts  of  the 
state  to  those  laws.  This  course  is  founded  upon 
the  principle  supposed  to  be  universally  recog- 
nised, that  the  judicial  department  of  every  go- 
vernment where  such  department  exists,  is  the 
appropriate  organ  for  construing  the  legislative 
acts  of  that  government.  Elmendorf  \.  Taylor  et 
al,  10  Wheal.  152;  6  Cond.  Rep.  47. 

620.  On  this  principle,  the  construction  given 
by  the  supreme  court  of  the  United  States  to  the 
constitution  and  laws  of  the  United  States,  will 
be  received  by  the  slates  as  their  true  construc- 
tion.    Ibid. 

621.  The  statute  laws  of  the  states  must  fur- 
nish the  rule  of  decision  to  the  federal  courts,  as 
far  as  they  comport  with  the  constitution  of  the 
United  States,  in  all  cases  arising  within  the  re- 
spective slates ;  and  a  fi.ved  and  received  con- 
struction of  their  respective  statute  laws,  in  their 
own  courts,  makes  a  part  of  such  statute  law. 
Shelby  ct  al.  v.  Guy,  11  Wheat.  361 ;  6  Cond.  Rep. 
345. 

622.  The  supreme  court  adopts  the  local  law 
of  real  property  as  ascertained  by  the  decisions 
of  the  state  courts,  whether  these  decisions  are 
grounded  on  the  construction  of  the  statutes  of 
the  state,  or  form  a  part  of  the  unwritten  law  of 
the  state,  which  has  become  a  fi.xed  rule  of  pro- 
perty. Jackson  v.  Chew,  12  Wheat.  153  ;  6  Cond. 
Rep.  489. 

623.  The  true  exposition  of  the  thirty-fourth 
section  of  the  judiciary  act  of  1789,  ch.  20,  which 
provides  that  "the  laws  of  the  several  states, 
e.xcept  where  the  constitution,  treaties,  or  laws 
of  the  United  States  shall  otherwise  require  or 
provide,  shall  be  regarded  as  rules  of  decision  in 
trials  al  common  law,  in  the  courts  of  the  United 
States,  where  they  apply,"  is,  that  the  rii^hts  of 
persons  and  rules  of  property,  as  settled  in  the 
stales,  shall  be  guides  to  the  courts  of  the  United 
Stales,  in  controversies  depending  before  such 
courts.  United  States  v.  Wunson,  1  Gallis.  C.  C. 
R.  6. 

624.  Soon  after  the  decision  of  a  case  in  the 
circuit  court  for  the  district  of  East  Virginia,  a 
case  was  decided  in  the  court  of  appeals  of  the 
state,  in  which  the  question  on  the  e.\ecution  law 
of  the  stale  of  Virginia  was  elaborately  argued 
and  deliberately  clecidcd.  That  decision  was, 
that  the  right  to  lake  out  an  elegit  is  not  sus- 
pended by  suing  out  a  writ  of  lieri  facias,  and 
consequently,  that  the  lien  of  the  judgment  con- 
tiimes  pending  the  proceedings  on  that  writ.  The 
supreme  court,  according  to  its  uniform  course, 
adopts  the  construction  of  the  act,  which  is  made 
by  the  highest  court  of  the  stale.  The  United 
States  v.  Morrison,  4  Peters,  127. 

62.0.  The  supreme  court  of  the  state  of  South 
Carolina  having  deciihnl  that  the  act  of  the  legis- 
lature of  that  state  of  1744,  relative  to  the  com- 
mencement, within  two  ye.'irs.  of  actions  of  eject- 
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merit  after  nonsuit,  discontinuance,  &c.,  is  a  part 
of  the  limitation  act  of  1812.  and  that  a  suit  com- 
menced within  the  time  prescribed,  arrests  the 
limitation;  and  this,  being  the  decision  of  the 
highest  judicial  tribunal  on  the  construction  of  a 
state  law  relating  to  titles  and  real  property, 
must  be  regarded  by  this  court  as  the  rule  to 
bind  its  judgment.  Henderson  and  Wife  v.  Grif- 
fin,  5  Peters,  151. 

626.  The  course  of  prudence  and  duty  in  ju- 
dicial proceedings  in  the  United  States  courts, 
when  cases  of  difficult  distribution  as  to  power 
and  right  present  themselves,  is  to  yield  rather 
than  encroach.  The  duty  is  reciprocal,  and  will 
no  doubt  be  met  in  the  spirit  of  moderation  and 
comity.  In  the  conflicts  of  power  and  opinion, 
inseparable  from  our  very  peculiar  relations, 
cases  maj'  occur  in  which  the  maintenance  of 
principles  and  the  administration  of  justice,  ac- 
cording to  its  innate  and  inseparable  attributes, 
may  require  a  different  course;  and  when  such 
cases  do  occur,  our  courts  must  do  their  duty: 
but  until  then,  it  is  administering  justice  in  the 
spirit  of  the  constitution,  to  conform  as  nearly  as 
possible  to  the  administration  of  justice  in  the 
courts  of  the  several  states.  FuUcrton  et  al.  v. 
The  Bank  of  the  United  States,  1  Peters,  614. 

C27.  The  supreme  court  have  uniformly  adopt- 
ed the  decisions  of  the  state  tribunals  respect- 
ively in  the  construction  of  their  statutes.  This 
has  been  done  as  a  matter  of  principle,  in  all 
cases  where  the  decision  of  a  state  court  has 
become  a  rule  of  property.  Green  v.  Ncal,  6 
Peters,  291. 

628.  In  a  great  majority  of  the  causes  brought 
before  the  federal  tribunals,  they  are  called  on 
to  enforce  the  laws  of  the  states.  The  rights  of 
parties  are  determined  under  these  laws  ;  and  it 
would  be  a  strange  perversion  of  principle  if  the 
judicial  e.xposilion  of  these  laws  by  the  state  tri- 
bunals should  be  disregarded.  These  e.xpositions 
constitute  the  law,  and  fi.v  the  rule  of  property. 
Rights  are  acquired  under  this  rule;  and  it  regu- 
lates all  the  transactions  which  come  within  its 
scope.     Ibid. 

629.  On  all  questions  arising  under  the  consti- 
tution and  laws  of  the  Union,  the  supreme  court 
may  exercise  a  revising  power;  and  its  decisions 
are  final  and  obligatory  on  all  other  judicial  tri- 
bunals, state  as  well  as  federal.  A  state  tribu- 
nal has  a  right  to  examine  any  such  questions, 
and  to  determine  thereon  ;  but  its  decisions  must 
conforrn  to  that  of  the  supreme  couit,  or  the  cor- 
rective power  may  be  exercised.  But  the  case 
is  very  different  when  the  question  arises  under 
a  local  law.  The  decision  of  this  question  by 
the  highest  tribunal  of  a  state  should  be  consi- 
dered as  final  by  the  supreme  court ;  not  because 
the  state  tribunal  in  such  a  case  has  any  power 
to  bind  the  supreme  court,  but  because,  in  the 
language  of  the  court,  in  the  case  of  Shelby  et 
al.  V.  Guy,  11  Wheat.  361,  '-'a  fixed  and  received 
construction  by  a  state  in  its  own  courts  makes 
a  part  of  the  statute  law."     Ibid. 

630.  If  the  construction  of  the  highest  judicial 
tribunal  of  a  state  forms  a  part  of  the  statute 
law,  as  much  as  an  enactment  by  the  legislature, 
how  can  the  supreme  court  make  a  distinction 


between  them?  There  could  be  no  hesitation 
in  so  modifying  the  decisions  as  to  conform  to 
any  legislative  alteration  in  a  statute;  and  why 
should  not  the  same  rule  apply  where  the  judi- 
cial branch  of  the  state  government,  in  the  exer- 
cise of  its  acknowledged  functions,  should,  by 
construction,  give  a  different  effect  to  a  statute 
from  what  had  at  first  been  given  to  it  ?  The 
charge  of  inconsistency  might  be  made  with 
more  force  and  propriety  against  the  federal  tri- 
bunals for  a  disregard  of  this  rule  than  for  con- 
forming to  it.  They  profess  to  be  bound  by  the 
local  law,  and  yet  they  reject  the  exposition  of 
that  law,  which  forms  a  part  of  it.  It  is  no  an- 
swer to  this  objection,  that  a  different  exposition 
was  formerly  given  to  an  act  which  was  adopted 
by  the  federal  court.  The  inquiry  is.  What  is 
tlie  settled  law  of  the  state  at  the  time  the  deci- 
sion is  made  ?  This  constitutes  the  rule  of  pro- 
perty within  the  state,  by  which  the  rights  of 
litigant  parties  must  be  determined.     Ib^d. 

631.  As  the  federal  tribunals  profess  to  be 
governed  by  this  rule,  they  cannot  act  inconsist- 
ently by  enforcing  it.  If  they  change  their  de- 
cision, it  is  because  the  rule  on  which  the  deci- 
sion was  founded  has  been  changed.     Ibid. 

632.  The  exposition  of  the  acts  of  the  several 
legislatures  is  the  appropriate  duty  of  the  state 
courts;  and  the  federal  courts  will  always  feel 
great  reluctance  in  breaking  the  way  in  e.xplana- 
tion  of  such  statutes;  and  will  not  do  so,  unless 
really  necessary  for  the  decision  of  cases  before 
them.  Coates,  Executrix,  v.  Muse^s  Administra- 
tor, 1  Brockenb.  C.  C.  R.  539. 

633.  The  courts  of  the  United  States  are  not 
concluded  in  a  matter  of  general  equity  jurisdic- 
tion, by  a  decision  of  the  state  corrt.  Flagg  v 
Mann,  2  Sumner's  C.  C.  R.  487. 
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Where  an  arm  of  the  sea,  or  creek,  haven, 
basin,  or  bay,  is  so  narrow  that  a  person  stand- 
ing on  one  shore  can  reasonably  discern  or  dis- 
tinctly see,  by  the  naked  eye,  what  is  doing  on 
the  opposite  shore,  the  waters  aie  within  the 
body  of  a  county.  In  such  waters,  it  seems  that 
the  admiralty  and  common  law  courts  have.con- 
cu-rent  jurisdiction.  The  United  States  v.  Crush, 
5  JNIason's  C.  C.  R.  290. 


COUNTY  OF  SUFFOLK. 

The  county  of  Suffolk,  in  which  the  city  of 
Boston  is  included,  extends  to  all  waters  between 
the  circumjacent  lands,  down  to  the  Great  Brew- 
ster and  Point  Allerton.  The  United  States  v. 
Crush,  5  Mason's  C.  C.  R.  290, 


CURTESY. 

1.  It  seems  that  the  rigid  rules  of  the  common 
law  do  not  require  that  the  husband  shall  ha';e 
had  actual  seisin  of  the  lands  of  the  wife,  to 
entitle  himself  to  a  tenancy  by  curtesy,  in  waste, 
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or  what  is  sometimes  styled  '"  wild  lands."    Da- 
vis et  al.  V.  3Iaso)),  1  Peters,  506. 

2.  If  a  right  of  entry  on  lands  exists,  it  ought 
to  be  suflicient  to  sustain  the  tenure  acquired 
by  the  husband,  where  no  adverse  possession 
exists.     Ihid.  508. 

3.  At  present  it  is  fully  settled  in  equitj",  that 
the  husband  shall  have  curtesy  of  trust,  as  vyell 
as  of  legal  estates,  of  an  equity  of  redemption, 
of  a  contingent  use,  or  money  to  be  laid  out  in 
lands.     Ibid. 

4.  In  Maine,  a  husband  is  entitled  to  hold  a 
trust  estate  of  his  wife,  as  tenant  by  the  curtesy. 
Robinson  v.Codman,  1  Sumner's  Rep.  121. 

5.  In  Rhoile  Island,  a  husband  is  not  entitled 
to  a  life  estate,  as  tenant  by  the  curtesy,  of  any 
remainder  or  reversion  owned  by  his  wife,  but 
only.of  real  estate  of  which  she  has  actual  seisin 
and  possession  in  fee.  Stoddard  v.  Gibbs,  1  Sum- 
ner's Rep.  263. 


COVENANT. 

1.  A  trustee  is,  in  general,  suable  only  in 
equity,  and  if  he  chooses  to  bind  himself  by  a 
personal  covenant,  he  is  liable  at  law  for  a  breach 
of  it;  although,  in  the  instrument,  he  describes 
himself  as  trustee.  Duvall  v.  Craig,  2  Wheat. 
45;  4  Cond.  Rep.  25. 

2.  Where  the  parties  to  a  deed,  covenanted 
severally  against  their  own  acts  and  encum- 
brances, and  also  to  warrant  and  defend  against 
their  own  acts,  and  those  of  all  other  persons, 
with  an  indemnity  in  lands  of  an  equivalent  value 
in  case  of  eviction;  it  was  held  that  these  cove- 
nants were  independent,  and  that  it  was  unne- 
cessary to  allege  in  the  declaration  any  eviction, 
or  any  demand  or  refusal  to  indemnify  with  other 
lands;  but  that  it  was  sufficient  to  allege  a  prior 
encumbrance  by  the  acts  of  the  grantors,  &c.j 
and  that  the  action  might  be  maintained  on  the 
first  covenant  in  order  to  recover  pecuniary  da- 
mages.    Ibid. 

3.  Where  the  grantors  covenant  generally 
against  encumbrances  made  by  them,  it  may  be 
construed  as  extending  to  several,  as  well  as 
joint  encumbrances.  No  profert  of  a  deed  is 
necessary  where  it  is  stated  only  as  inducement, 
and  where  the  plaintiff  is  neither  a  party  nor 
privy  to  it.     Ibid. 

4.  An  averment  of  an  eviction  under  an  elder 
title  is  not  always  necessary  to  sustain  an  action 
on  a  covenant  against  encumbrances :  if  the 
grantee  bt;  unable  to  obtain  posses.sion  in  conse- 
quence of  an  existing  possession  or  seisin  by  a 
person  claiming  and  holding  under  an  elder  title. 
It  is  equivalent  to  an  eviction,  and  a  broach  ot 
the  covenant.     Ibid. 

5.  Where  the  defendant  in  ejectment  for  lands 
in  North  Carolina  has  been  in  possession  under 
title  in  himself,  and  those  under  whom  ho  clairn.s, 
for  a  period  of  seven  yoar.s,  or  upwards,  such 
possession  is,  by  the  statute  of  limitations  of 
North  Carolina,  a  conclusive  legal  bar  against 
the  action  by  an  adverse  claimant,  unless  such 
claimant  brings  himself,  by  positive  proof,  with- 
in some  of  the  disabilities  provided  for  by  that 


statute.  In  the  absence  of  such  proof,  the  title 
shown  by  the  party  in  possession  is  so  complete 
as  to  prove,  m  an  action  upon  a  covenant  against 
encumbrances,  that  a  recovery  obtained  by  the 
adverse  claimant  was  not  by  a  paramount  legal 
title.  Somerville  v.  Hamilton,  4  Wheat.  230;  4 
Cond.  Rep.  436. 

6.  Although  many  nice  distinctions  are  to  be 
found  in  the  books,  upon  the  question,  whether 
the  covenants  or  promises  of  the  respective  par- 
ties to  the  contract  are  to  be  considered  inde- 
pendent or  dependent,  yet  it  is  evident  the  in- 
clination ol"  courts  have  strongly  favoured  the 
latter  construction,  as  being  obviously  the  most 
just.  The  Bank  of  Columbia  v.  Hagncr,  1  Peters, 
464. 

7.  The  general  principle  adopted  by  civilized 
nations  is,  that  the  nature,  validity,  and  inter- 
pretation of  contracts,  are  to  be  governed  by  the 
laws  of  the  country  where  the  contracts  are 
made,  or  to  be  performed.  But  the  remedies 
are  to  be  governed  by  the  laws  of  the  country 
where  the  suit  is  brought ;  or,  as  it  is  compen- 
diously expressed,  by  the  lex  fori.  Because  an 
action  of  covenant  will  lie  in  Kentucky,  on  an 
unsealed  instrument,  it  will  not  lie  in  another 
state,  where  covenant  can  only  be  brought  on 
an  instrument  under  seal.  The  U.S.  v.  Doually, 
S  Peters,  361. 

8.  Parol  evidence  is  not  admissible  in  an  ac- 
tion of  covenant  of  seisin  to  prove  prior  claims 
in  law.  Pollard  \.Du-ight,  4  Cranch,  421;  2 
Cond.  Rep.  157. 

9.  A  covenant  under  seal  to  come  to  a  settle- 
ment within  a  limited  time,  and  to  pay  the  ba- 
lance which  might  be  found  due,  is  merely 
collateral,  and  cannot  be  pleaded  as  an  extin- 
guishment of  a  simple  contract  debt,  the  period 
within  which  the  settlement  was  to  be  made 
having  elapsed  before  the  commencement  of  the 
suit,  and  the  plea  not  averring  that  such  settle- 
ment had  been  made.  Baits  v.  Peters  and  Stcb- 
bins,  9  Wheat.  556;  5  Cond.  Rep.  675. 

10.  In  a  declaration  upon  a  covenant  of  war- 
ranty, it  is  necessary  to  allege  substantially  an 
eviction  by  title  paramount ;  but  no  formal  terms 
are  prescribed  in  which  the  averment  is  to  be 
made.  Day  v.  Chism,  10  Wheat.  449 ;  6  Cond. 
Rep.  181. 

11.  Where  it  was  averred  in  such  a  declara- 
tion, "that  the  said  0  had  not  a  good  and  suffi- 
cient title  to  the  said  tract  of  land,  and  by  reason 
thereof  the  said  plaintiffs  were  ousted  and  dis- 
possessed of  the  said  premises  by  due  course  of 
law,"  it  was  held  sudicient  as  a  substantial  aver- 
ment of  an  eviction  by  title  paramount.     Ibid. 

12.  Where  nlaiutili's  declared  in  covenant  both 
as  heirs  and  devis(?es,  without  showing  in  parti- 
cular how  they  were  heirs,  and  without  setting 
out  the  will,  it  was  held  not  to  be  fatal  on  general 
demurrer.     Ibid. 

13.  An  action  maybe  sustained  on  a  covenant 
of  seisin,  although  the  plaintiff  has  never  been 
evicted ;  ami  the  declaration  need  not  aver  an 
eviction.  Pollard  ct  al.  v.  Divight  el  al.,  4  Cranch, 
421;  2  Cond.  Rep.  157. 

14.  A  covenant  by  an  executor,  on  a  convey- 
ance of  land  of  his  testator,  in  his  capacity  as 
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executor,  "and  not  otherwise,"  is  not  binding  on 
him  in  his  individual  capacity.  Thayer  v.  Wen- 
dell, 1  Gallis.  C.  C.  R.  37. 

15.  A  covenant,  that  the  premises  sold  were, 
in  due  form  of  law,  extended  upon,  and  taken  in 
execution  to  satisfy  a  debt  due  to  the  testator, 
and  that  all  the  forms  of  law  relating  to  the  set- 
ting off.  &c.,  have  been  complied  with,  is  a  co- 
venant for  the  regularity  of  the  proceedings  only, 
and  not  for  the  validity  of  the  title.     Ibid. 

16.  Action  of  covenant,  upon  an  agreement 
under  seal,  entered  into  in  1804,  in  which  the 
defendant  bound  himself  to  pay  to  the  plaintiff 
two  notes  of  twelve  hundred  and  fifty  dollars 
each,  and  an  unliquidated  demand,  when  it 
should  be  liquidated,  forthwith ;  after  the  de- 
fendant should  obtain,  or  be  in  a  legal  capacity 
to  obtain  the  lawful  possession  of  the  Georgia 
lands  conveyed  by  him  to  E.  G.  The  declara- 
tion averred,  that  on  and  ever  since  the  1st  of 
May,  1806,  the  defendant  was  in  the  legal  capa- 
city to  obtain,  &c. ;  and,  on  this,  issue  was  joined  : 
Held,  that  until  the  defendant  was  in  the  legal 
capacity  to  obtain  possession  of  the  lands,  the 
plaintifi  's  claim  was  suspended  ;  and  as  soon  as 
the  capacity  exi.sted,  the  plaintiff's  right  accrued, 
although  the  defendant  did  not  choose  to  obtain, 
or  endeavour  to  obtain  the  possession.  'Bleecker 
V.  Bond,  3  Wash.  C.  C.  R.  529. 

17.  The  mortgagee  of  the  defendant,  as  the 
agent  of  the  defendant,  having  received,  from 
the  United  States,  compensation  for  the  lands 
conveyed  to  the  defendant,  by  E.  G.  ;  and  he 
having  conveyed  the  land  to  the  United  States, 
they  being  part  of  the  Yazoo  lands,  the  defendant 
is  estopped  thereby,  from  denying  his  legal  ca- 
pacity to  obtain  possession  of  the  lands.     Ibid. 

18.  Covenant  will  not  lie  upon  words  in  an 
instrument  inserted  by  way  of  condition  or  de- 
feasance, by  the  performance  of  some  collateral 
act.  United  States  v.  Brou-n,  1  Paine's  C.  C.  R. 
422. 

19.  So  upon  a  penal  bond,  conditioned  that 
one  should  account  for  public  moneys,  property, 
&c. :  Held,  that  the  covenant  would  not  lie  upon 
the  condition.  But  the  covenant  will  lie  upon 
the  bond  itself;  but  the  breach  assigned  must 
be  the  nonpayment  of  the  penalty.     Ibid. 

20.  Where  covenant  was  brought  upon  bond 
itself,  and  the  breach  assigned  was  the  nonper- 
formance of  the  condition,  it  was  held  bad  on 
demurrer.     Ibid. 

21.  W^here  the  whole  consideration  for  any 
.stipulation  fails,  or  it  becomes  incapable  of  being 
performed  substantially,  as  the  parties  intended, 
by  the  volunfary  act  of  one  of  the  parties,  the 
other  is  not  bound  to  proceed.  Kleine  v.  Catara, 
2  Gallis.  C.  C.  R.  61. 

22.  When  the  covenants  in  an  agreement  are 
dependent  and  concurrent,  the  plaintiff  must 
aver  and  prove  performance,  or  offer  lo  perform 
the  covenants  on  his  part ;  and  to  ascertain  what 
covenants  are  of  this  description,  the  intention 
of  the  parties  is  to  be  sought  for  rather  in  the 
order  of  time  in  which  the  acts  are  to  be  done, 
than  from  the  structure  of  the  instrument. 
Goodwin  v.  Lynn  and  Butts,  4  Wash.  C.  C.  R. 
714. 


23.  The  holder  of  property  let  upon  ground 
rent,  where  there  is  a  covenant  to  pay  the  rent, 
although  the  same  was  not  made  by  the  holder, 
is  liable  to  pay  the  ground  rent,  so  long  as  pos- 
session is  retained  by  him.  Hurst  v.  Rodney,  1 
Wash.  C.  C.  R.  375. 

24.  Where  the  covenants  are  dependent,  the 
plaintiff  cannot  support  his  action  for  a  breach, 
without  showing  performance  on  his  part  of  every 
affirmative  covenant ;  and  it  is  competent  to  the 
defendant  to  show  a  breach  of  such  as  are  nega- 
tive. But  where  the  covenants  are  independent, 
the  defendant  cannot  be  permitted  to  avail  him- 
self of  a  breach  of  those  to  be  performed  by  the 
plaintiff,  under  the  plea  of  covenants  performed 
with  leave,  &c.  Webster  v.  Warren,  2  Wash.  C. 
C.  R.  456. 

25.  Where,  in  a  building  contract,  the  follow- 
ing covenant  was  contained  :  "The  said  houses 
to  be  completely  finished  on  or  before  the  24th 
of  December  next,  under  a  penalty  of  one  thou- 
sand dollars,  in  case  of  failure  :"  it  was  held  that 
this  was  not  intended  as  liquidated  damages  for 
the  breach  of  that  single  covenant  only,  but  ap- 
plied to  all  the  covenants  made  by  the  same 
party  in  that  agreement ;  that  it  was  in  the  na- 
ture of  a  penalty,  and  could  not  be  set  off  in  an 
action  brought  by  the  party  to  recover  the  price 
of  the  work.  Tayloe  v.  Sandiford,  7  Wheat.  13  : 
5  Cond.  Rep.  210. 

26.  An  agreement  to  perform  certain  work 
within  a  limited  time,  under  a  certain  penalty, 
is  not  to  be  construed  as  liquidating  the  damages 
which  the  party  is  to  pay  for  the  breach  of  his 
covenant.     Ibid. 

27.  To  avoid  circuity  of  action,  a  covenant 
may  be  pleaded  as  a  release  ;  but  it  must  be  a 
covenant  between  the  parties  only  :  and  if  it  con- 
tains no  words  of  release,  it  will  not  be  construed 
such,  unless  it  gives  the  covenantor  a  right  of 
action,  which  will  precisely  countervail  that  to 
which  he  is  liable ;  and  unless,  too,  it  was  the 
intention  of  the  parties  that  the  last  instrument 
should  defeat  the  first.  Garnett,  ExW  of  Brook 
V.  3Iacon  et  al.,  2  Brockenb.  C.  C.  R.  185. 

28.  Action  of  covenant  brought  by  the  plain- 
tiff in  error,  to  recover  the  amount  of  certain 
rents  alleged  to  have  been  due-  and  in  arrear 
from  the  defendant  since  the  death  of  his  intes- 
tate, under  an  indenture,  by  which  an  annual 
rent  was  reserved  out  of  the  property  conveyed 
by  the  indenture,  and  which  the  grantee  cove- 
nanted to  pay;  a  clause  of  re-entry  for  non-pay- 
ment of  the  rent  being  contained  in  the  deed. 
By  the  court : — It  is  firmly  established,  that  on  a 
covenant  to  pay  rent,  reserved  by  the  deed 
granting  real  estate  subject  to  the  rent,  the  per- 
sonal representatives  of  the  covenantor  are  liable 
for  the  non-payment  of  the  rent  after  an  assign- 
ment, although  there  may  be  a  good  remedy 
against  the  assignee.  The  laws  of  Virginia  have 
not,  in  this  respect,  narrowed  down  the  respon- 
sibility existing  by  the  common  law  in  England. 
Scott  V.  LiinVs  Adrn'r,  7  Peters,  596. 

29.  A  covenant  to  suspend  proceedings  upon  a 
judgment,  until  another  security  given  by  the 
defendant  is  exhausted,  and  proves  madequate, 
not  being  perpetual,  does  not  release  the  judg- 
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ment.  The  judgment  continues  in  full  force, 
with  all  its  legal  incidents  attached  to  it.  Scriba 
k  Co.  V.  Deans  et  ah,  1  Brock.  C.  C.  R.  166. 

30.  Query,  Where  a  man  covenants  to  convey 
land,  and  breaks  his  covenant  to  convey,  in  order 
to  avail  himself  of  their  increased  value,  and  an 
action  of  covenant  is  brought  to  recover  damages 
for  the  breach,  if  the  value  of  the  lands  at  the 
time  of  trial  should  not  be  the  standard  of  da- 
mages? Letcher  ^  Arnold  v.  Woodson,  1  Brock. 
C.  C.  R.  212. 

31.  But  it  seems  that  where  a  man  contracts 
for  the  sale  of  lands  without  fraud,  and  it  after- 
wards appears,  that  he  had  in  truth  no  title  to 
the  lands  when  the  contract  was  entered  into ; 
and  in  consequence  of  his  want  of  title  he  refuses 
to  convey  ;  the  standard  of  damages  in  an  action 
founded  upon  the  covenant,  is  the  value  of  the 
lands  at  the  time  of  the  contract  entered  into, 
and  not  their  value  at  the  time  of  trial.     Ibid. 

32.  Whether  the  jury,  in  such  a  case,  should 
allow  interest  upon  the  value  of  the  lands  at  the 
date  of  the  contract,  must  depend  upon  the  cir- 
cumstances of  the  case,  of  which  they  are  the 
proper  judges;  and  it  is  competent  for  the  de- 
fendant to  give  in  evidence  to  the  jury  any  cir- 
cumstances tending  to  show  that  interest  should 
not  be  allowed.     Ibid. 


COVERTURE. 


1.  By  the  law  of  Maryland,  a  married  woman 
cannot  dispose  of  real  property,  without  the  con- 
sent of  her  husband  ;  nor  can  she  execute  a  gooi,i 
and  valid  deed  to  pass  real  estate,  unless  he 
shall  join  in  it.  The  separate  examination  and 
other  solemnities  required  by  law  are  indispen- 
sable, and  must  not  be  omitted.  A  deeil,  there- 
fore, executed  by  a  married  woman,  of  real  pro- 
perty, acquired  by  her  while  a  feme  sole  trader, 
while  she  was  abandoned  by  her  husband,  is 
void.     Rhea  ct  al.  v.  Rhcnner,  1  Peters,  109. 

2.  The  privy  examination  and  acknowledg- 
ment of  a  deed,  by  a  feme  covert,  so  as  to  pass 
her  estate,  carniot  be  legally  proved  by  parol 
testimony.  Elliott  et  al.v.  Peirsol  ct  al..  1  Peters, 
337. 

3.  A  wife  having  separated  herself  from  her 
hujpband,  for  ill-treatment  by  him,  applied  to  the 
county  court  of  Prince  George,  Rlaryland,  for 
alimony,  which  was  allowed  to  her,  pendente 
lite.  The  husband  gave  the  wife  a  female  ne- 
gro slave,  and  some  other  property,  in  discharge 
of  the  alimony.  She  removed  to  Washington, 
hired  out  the  slave,  and  afterwards,  in  conside- 
ration of  a  sum  of  money,  and  for  other  consiile- 
rations,  she  manumitteii,  by  deed,  the  slave,  and 
her  two  infant  children,  the  eldest  not  being 
three  years  old.  Some  time  after  the  arrange- 
ment between  the  husband  antl  wife,  a  linal 
separation  took  place  between  them,  by  a  verbal 
agreement;  each  to  r«!tain  "the  property  each 
had,  and  to  be  quits  forever,"  and  the  wife  re- 
lincpiished  all  further  claim  for  alimony.  After 
the  death  of  the  wife,  the  hu>baiid  claimed  the 


female,  and  her  children,  as  his  slaves :  Held^ 
that  they  were  free  by  virtue  of  the  deed  of 
manumission  executed  by  the  wife.  Walling- 
ford  V.  Allen,  10  Peters,  583. 

4.  Agreements  between  husband  and  wife, 
during  coverture,  for  the  transfer  by  him  of  pro- 
perty directly  to  the  latter,  are  undoubtedly  void 
at  law.  Equity  examines  them  with  great  cau- 
tion, before  it  will  confirm  them.  But  it  does 
sustain  them  when  a  clear  and  satisfactory  case 
is  made  out,  that  the  property  is  to  be  applied  to 
the  separate  use  of  the  wife ;  where  the  consi- 
deration of  the  transfer  is  a  separate  interest  of 
the  wife,  yielded  up  by  her  for  the  husband's 
benefit,  or  of  their  family ;  or  which  has  been 
appropriated  by  him  to  his  uses;  where  the  hus- 
band is  in  a  situation  to  make  a  gift  of  property 
to  the  wife,  and  distinctly  separates  it  from  the 
mass  of  his  property  for  her  use.  Either  case 
equity  will  sustain,  though  no  trustee  has  been 
interposed  to  hold  for  the  wife's  use.     Ibid. 

5.  JNIarriage  of  the  plaintiff,  pendente  lite, 
does  not  of  itself  abate  the  suit.  The  objection 
can  only  be  made  available  by  plea  in  abate- 
ment. Chirack  v.  Rcinicker,  11  Wheat.  280;  6 
Cond.  Rep.  310. 

6.  The  incapacities  of  femes  covert  provided 
by  the  conmion  law,  apply  to  their  civil  rights, 
and  for  their  protection  and  interest.  But  they 
do  not  reach  their  political  rights,  nor  prevent 
their  acquiring  or  losing  a  national  character. 
These  political  rights  do  not  stand  upon  the 
mere  doctrines  of  municipal  law,  applicable  to 
ordinary  transactions,  but  stand  upon  the  more 
general  principle  of  the  law  of  nations.  Shanks 
et  al.v.Dupont,  3  Peters,  248. 


CREDITOR. 

1.  If  a  factor,  with  a  del  credere  commission, 
sells  the  goods  of  his  principal,  and  takes  nego- 
tiable securities  in  payment,  and  fails  before 
they  become  due,  and  assigns  the  securities  to 
his  assignees  for  the  benefit  of  his  creditors,  and 
the  assignees  receive  the  money  when  the  notes 
become  due,  the  principal  may  recover  from 
the  assignees,  subject  to  a  deduction  of  the  com- 
mission of  the  factor  for  his  commission  and 
charges.  Thompson  v.  Perkins,  3  Mason's  C.  C. 
R.  232. 

2.  It  is  not  a  fraud  upon  any  attaching  creditor, 
to  provide  for  the  payment  of  all  the  creditors  iu 
preference  to  one  who  means  to  attach  by  pro- 
cess the  property  conveyed.  Ilalsey  v.  Whitney, 
4  Mason's  C.  C.  R.  206. 

3.  The  assent  of  creditors  to  an  assignment 
not  sti})ulating  for  a  release  may  be  presumed. 
Aliter,  if  a  release  is  stipulatetl  for.     Ibid. 

4.  If  the  terms  of  a  covenant  by  creditors  to 
indenniify  the  debtor  against  claims  under  them 
are  general,  it  will  be  construed  a  several  cove- 
nant by  each  creditor,  unless  they  consent  to 
relinquish  a  part  of  their  debts.     Ibid. 

5.  Where  a  bill  of  lading  consigns  the  property 
for  sales  and  returns,  the  consignee  can  alone 
endorse  the  bill  of  lading  so  as  to  pass  the  title 
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to  the  coods.  But  subject  to  such  an  endorse- 
ment l"o  a  purchaser,  the  consignee  may  by  a 
legal  conveyance  assign  a  legal  title  to  them,  so 
as  to  be  good  against  his  own  creditors.  D'-Wolf 
V.  Harris,  4  Mason's  C.  C.  R.  515. 

6.  Where  property  abroad  is  transferred  as 
security,  or  absohUely,  it  is  sufficient  to  convey 
a  good  title  to  the  purchaser  against  creditors,  if 
he  uses  due  diligence  upon  the  return  voyage  to 
take  possession  of  the  proceeds;  although  they 
may  be  consigned  to  the  vendor.     Ibid. 

7.  A  bill  of  sale  of  a  ship  and  cargo  lying  in 
port,  is,  as  against  creditors,  good  and  valid,  if 
bona  fide  made,  although  possession  is  not  taken 
of  the  same  by  the  purchaser,  if  such  bill  of 
sale  be  merely  by  way  of  mortgage  or  security, 
and  not  absolute,  and  it  is  pursuant  to  the  agree- 
ment of  the  parties,  that  the  mortgagor  shall 
have  the  conduct  and  management  of  the  voyage 
on  which  the  ship  is  then  destined.     Ibid. 

8.  Creditors  are  not  necessary  or  proper  par- 
ties generally  in  a  bill  between  partners  to  wind 
up  the  partnership  concerns.  Hoxie  v.  Carr,  1 
Sumner's  C.  C.  R.  173. 

9.  Upon  the  dissolution  of  a  partnership,  each 
partner  has  a  lien  upon  the  eff'ects.  as  well  for 
his  own  indemnity  against  the  joint  debts,  as  for 
his  proportion  of  the  surplus;  but  the  creditors 
of  the  partnership,  as  such,  have  no  lien  upon 
the  partnership  effects  for  their  debts.     Ibid. 

10.  It  is  not  necessary  for  the  validity  of  a 
deed  of  assignment  for  the  benefit  of  creditors, 
that  the  creditors  shall  be  consulted ;  although 
the  propriety  of  pursuing  such  a  course  will  ge- 
nerally suggest  it,  where  they  can  be  assembled. 
But  be  this  as  it  may,  it  cannot  be  necessary 
that  the  fact  should  appear  on  the  face  of  the 
deed.     Brashear  v.  West,  7  Peters,  608. 

11.  An  insolvent  debtor  has  a  right  to  prefer 
one  creditor  to  another  in  payment,  by  an  as- 
signment made  bona  fide  ;  and  no  subsequent 
attachment,  or  subsequently  acquired  lien,  will 
avoid  such  assignment.  Spring  el  al.  v.  South 
Carolina  Ins.  Co.,  8  Wheat.  268 ;  5  Cond.  Rep. 
434. 

12.  A  debtor  has  a  right  to  prefer  one  creditor 
to  another  in  payment ;  and  it  is  no  objection  to 
the  validity  of  an  assignment  for  that  purpose, 
that  it  was  made  by  the  grantor,  and  received 
by  the  grantee,  as  trustee,  in  the  hope  and  ex- 
pectation, and  with  the  view  of  preventing  a 
prosecution  for  felony,,  connected  with  his  trans- 
actions with  his  creditors;  if  the  preferred  cre- 
ditors have  done  nothing  to  excite  that  hope, 
and  the  assignment  was  made  without  their 
knowledge  or  concurrence  at  the  time  of  its  exe- 
cution, and  without  a  knowledge  of  the  motives 
which  influenced  the  assignor;  or  was  not  after- 
wards assented  to  by  them,  under  some  engage- 
ment, express  or  implied,  to  suppress  or  forbear 
the  prosecution.  Brooks  v.Marbury,  11  W^heat. 
78;  6  Cond.  Rep.  229. 

13.  An  assignment  for  the  benefit  of  preferred 
creditors,  is  valid,  although  their  assent  is  not 
given  at  the  time  of  its  execution,  if  they  sub- 
sequently assent  in  terms,  or  by  actually  receiv- 
ing the  benefit  of  it.     Ibid. 

14.  A  court  of  equity  will  sustain  the  bill  of  a 


married  woman  suing  by  her  next  friend,  to  re- 
cover a  legacy  bequeathed  to  her,  where  the 
husband  has  transferred  all  his  marital  rights,  in 
the  legacy,  to  his  wife.  Gallego  v.  Gallego^s 
Ex'r,  2  Brockenb.  C.  C.  R.  285. 

15.  A  legacy,  until  it  is  recovered,  is  a  chose 
in  action,  and  the  marital  right  of  the  husband 
to  his  wife's  legacy  does  not  attach,  until  it  is 
reduced  into  possession;  he  may  indeed  sue  for 
it,  and  reduce  it  into  possession ;  but  so  long  as 
it  continues  a  chose  in  action  it  is  the  property 
of  the  wife.     Ibid. 

16.  A  relinquishment  by  the  husband  of  his 
marital  right  to  a  legacy  bequeathed  to  his  wife, 
is  valid  as  to  the  creditors  of  the  husband,  and 
a  court  of  equity  will  not  interpose  its  authority 
to  compel  the  husband  to  reduce  the  legacy  into 
his  possession,  for  the  purpose  of  subjecting  it 
to  their  claims.     Ibid. 
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1.  Destroying  a  Vessel  at  Sea  to  the  Injury  of  the 
Underifviters. 

1.  Under  the  second  section  of  the  act  of 
March  26,  1804,  ch.  393,  on  an  indictment  for 
destroying  a  vessel  with  intent  to  prejudice  the 
underwriters,  it  is  sufficient  to  show  the  existence 
of  an  association  actually  carrying  on  the  busi- 
ness of  insurance,  by  whose  known  officers,  de 
facto,  the  policy  was  executed,  and  to  prejudice 
whom  the  vessel  insured  was  destroyed,  \vilhout 
^roving  the  exi.stence  of  a  legal  corporation  au- 
thorized to  insure,  or  a  compliance  on  the  part 
of  such  corporation  with  the  terms  of  its  charter, 
or  the  validity  of  the  policy  of  insurance.  United 
States  v.Amcdy,  11  Wheat.  392;  6  Cond.  Rep. 
362. 

2.  The  law  not  making  it  an  offence  in  the 
owner  to  destroy  his  vessel  to  the  prejudice  of 
the  underwriters  on  the  cargo,  no  evidence  can 
be  given  to  establish  charges  against  the  de- 
fendant for  such  destruction,  to  the  prejudice  ot 
the  underwriters  on  the  cargo,  even  if  the  indict- 
ment contained  such  a  charge.  Evidence  of  tiie 
value  of  the  property  insured  may  be  g'.yen  to 
show  inducements  to  destroy  or  preserve  it.  iA« 
United  States  v.  Richard  Johns,  1  Wash.  C.  C.  K. 
363. 
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3.  It  is  necessary  in  the  indictment  to  state 
that  the  intent  was  to  prejudice  the  underwriters. 
Ibid. 

4.  The  prosecutor  on  an  indictment  for  de- 
stroying a  vessel,  must  show  that  the  insurance 
is  a  valid  insurance;  and  if  made  by  an  in- 
corporated insurance  company,  the  act  of  in- 
corporation must  be  shown,  and  the  contract  of 
insurance  must  be  shown  to  have  been  executed. 
Ibid. 

5.  The  legal  meaning  of  the  term  "destroy," 
by  the  act  of  congress,  is  to  unfit  the  vessel  for 
service,  beyond  the  hope  of  ordinary  means. 
This,  as  to  the  extent  of  the  injury,  is  synony- 
mous with  "■  cast  away."  Both  mean  such  an 
act  as  causes  the  vessel  to  perish  and  to  be  lost, 
or  to  be  irrecoverable  by  ordinary  means.     Ibid. 

2.  Confining  the  Master  of  a  Vessel. 

6.  To  constitute  the  offence  of  confining  the 
captain,  the  act  of  confining  must  be  feloniously 
done.  The  United  States  v.  Henry,  4  Wash.  C. 
C.  R.  428. 

7.  To  take  hold  of  the  master,  on  the  deck; 
and  afterwards  presenting  a  pistol  at  his  breast 
in  the  cabin,  and  thereby  preventing  his  going 
on  deck,  is  a  confinement  of  the  master.  The 
United  States  v.  Stevens,  4  Wash.  C.  C.  R.  548. 

8.  Any  confinement  of  the  master,  whether  by 
deprivmghim  of  the  use  of  his  limbs,  or  by  shut- 
ting him  in  the  cabin,  or  by  intimidation  prevent- 
ing him  from  the  free  use  of  every  part  of  the 
vessel,  amounts  to  a  confinement  of  the  master 
within  the  twelfth  section  of  the  act  of  congress 
of  April  2,  1799,  ch.  .38.  United  States  v.  Sharp 
etal.,  1  Peters'  C.  C.  R.  118. 

9.  Such  offence,  if  committed  within  the  mouth 
of  a  foreign  river,  which  is  a  mile  and  a  half 
wide,  is  within  the  act  of  congress.  United 
States  V.  Smith  et  al.,  3  Wash.  C.  C.  R.  78. 

10.  A  confinement  of  the  master,  within  the 
statute  of  1790,  ch.  9,  sec.  12,  is  not  limited 
merely  to  a  seizure  of  the  master,  and  prevent- 
ing the  moving  of  his  body,  or  to  locking  him  up 
in  a  particular  place,  as  a  cabin  or  state-room, 
but  extends  to  all  restraints  of  personal  liberty 
in  freely  going  about  the  ship,  by  present  force, 
or  threats  of  bodily  injury.  United  States  v. 
Hcmmcr,  4  Mason's  C.  C.  R.  105. 

11.  A  master  of  a  vessel  may  so  conduct  him- 
self as  to  justify  the  officers  and  crew  in  placing 
restraints  upon  him,  to  prevent  his  committing 
acts  which  might  endanger  the  lives  of  all  the 
persons  on  board;  but  an  excuse  of  this  kind 
must  be  listened  to  with  great  caution,  and  such 
measures  should  cease  whenever  the  occasion 
for  them  ceases.     Ibid. 

12.  If  the  master  of  a  vessel  is  restrained 
from  performing  his  duties  by  such  mutinous 
conduct  in  his  crew  as  would  reasonably  intimi- 
date a  firrn  man;  this  is  a  confinement  within 
the  meaning  of  the  act  of  congress.  United 
States  V.  Blailcn,  1  Peters'  C.  C.  R.  213. 

13.  The  circumstance  that  the  master  went 
armed  to  every  part  of  the  sliip,  if  it  was  neces- 
sary for  his  safety  that  he  should  protect  liim- 
eelf,  will  not  vary  the  case.     Ibid. 

14.  Seizmg  the  person  of  the  master,  although 


the  restraint  is  but  momentary,  is  a  confinement 
prohibited  by  law;  and  such  conduct  is  not  ex- 
cused or  justified  by  a  previous  battery  on  the 
seamen,  to  enforce  a  command  which  the  sea- 
men ought  to  have  performed.     Ibid. 

15.  To  constitute  a  confinement  of  the  master 
within  the  purview  of  the  same  act,  it  is  suf- 
ficient that  there  is  a  personal  seizure  or  re- 
straint of  the  master,  although  it  may  be  for  the 
purpose  of  inflicting  personal  chastisement  upon 
the  master.  United  States  v.  Savage,  5  Mason's 
C.  C.  R.  464. 

3.  Counterfeiting  Coin. 

16.  The  head  pistareen,  is  no  part  of  the 
Spanish  milled  dollar.  Such  pistareen  or  piece 
of  coin  is  not  a  silver  coin  of  Spain,  made  cur- 
rent by  law  in  the  United  States.  United  States 
V.Gardner,  10  Peters,  618. 

4.  Forgery. 

17.  Indictment  in  the  circuit  court  of  North 
Carolina  for  the  forgery  of,  and  an  attempt  to 
pass,  &c.,  a  certain  paper  writing  in  imitation 
of.  and  purporting  to  be  a  bill  or  note  issued  by 
the  president,  directors  and  company  of  the 
Bank  of  the  United  Slates,  founded  on  the  eigh- 
teenth section  of  the  act  of  1816,  establishing 
the  Bank  of  the  United  States.  The  note  was 
signed  with  the  name  of  John  Huske,  who  had 
not  been  at  any  time  president  of  the  Bank  of 
the  United  Slates,  but  who,  at  the  time  of  the 
date  of  the  counterfeit,  was  the  president  of  the 
office  of  discount  at  Fayetteville  ;  and  was  coun- 
tersigned by  the  name  of  John  W.  Sandford,  who 
at  no  time  was  cashier  of  the  mother  bank,  but 
was  at  the  said  date  cashier  of  the  said  office  of 
discount  and  deposit.  Held,  that  this  was  an 
offence  within  the  provisions  of  the  law.  United 
States  V.  Turner,  7  Peters,  132. 

18.  The  policy  of  the  act  extends  to  such  a 
case.  The  object  is  to  guard  the  public  from 
false  and  counterfeit  paper,  purporting  on  its 
face  to  be  issued  by  the  bank.  It  could  not  be 
presumed  that  persons  in  general  could  be  cog- 
nizant of  the  fact,  who,  at  particular  periods, 
were  the  president  and  cashier  of  the  bank. 
They  were  officers  liable  to  be  removed  at  the 
pleasure  of  the  directors,  and  the  limes  of  their 
appointment  or  removal,  or  even  their  names, 
could  not  ordinarily  be  within  the  knowledge  of 
the  body  of  the  citizens:  The  public  mischief 
would  be  equally  great  whether  the  names  were 
those  of  the  genuine  officers,  or  of  fictitious  or 
unauthorL-^etl  persons,  and  ordinary  diligence 
would  not  protect  them  against  imposition.  Ibid. 

19.  Indictment  on  the  eiglitefiith  section  of 
the  act  of  congr(>ss,  passed  on  the  15th  ilay  of 
April,  1816,  entitlotl  "an  act  to  incorporate  the 
subscribers  to  the  Bank  of  the  Unitetl  States." 
The  indictment  charged  the  defendant  with 
uttering  and  forging '■  a  counterfeit  bill  in  imi- 
tation of  a  bill  issued  by  the  president,"  &c.,  of 
the  bank.  The  forged  paper  was  in  these  words 
and  figures  :  "  Cashier  of  the  Bank  of  the  United 
State.'^,  pay  to  C.  W.  Earnest,  or  older,  five  dol- 
lars. Olfice  of  discount  and  deposit  in  Pitts- 
burgh, the  lOlh  day  of  Dec,  1829.     A.  Bracken- 
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ridge,  pres.,  J.  Coney,  cash."  Indorsed,  "  pay 
the  bearer,  C.  W.  Earnest."  Held,  that  a 
gennhie  instrument  of  \vhich  the  forged  and 
counterfeit  instrument  is  an  imitation,  is  not  a 
bill  issued  by  order  of  the  president,  &c.,  of  the 
Bank  of  the  United  States,  according  to  the  true 
intent  and  meaning  of  the  eighteenth  section  of 
the  act  incorporating  the  bank.  United  States  v. 
Brewster,  7  Peters.  164. 

20.  Counterfeiting  an  indorsement  of  a  post 
note  of  the  Bank  of  the  United  States,  is  not  an 
offence  under  the  eighteenth  section  of  the  act 
incorporating  the  bank.  United  States  v.  Stewart, 
4  Wash.  C.  C.  R.  226. 

21.  In  a  prosecution  for  forging  the  notes  of 
the  Bank  of  the  United  States,  it  is  not  necessary 
to  prove  that  it  was  committed  with  intent  to 
defraud  some  corporation  or  person,  and  that  the 
notes  stated  in  the  indictment  and  given  in  evi- 
dence as  forged,  and  those  alleged  to  be  forged, 
are  the  same.  United  States  v.  Reuben  Moses, 
4  Wash.  C.  C.  R.  126. 

22.  Proof  of  passing  or  attempting  to  pass 
counterfeit  money,  by  an  agent  employed  by 
the  defendant  for  that  purpose,  is  the  same  as 
proving  the  acts  to  have  been  done  by  himself. 
United  States  v.MorroiL',  4  Wash.  C.  C.  R.  733. 

23.  In  a  prosecution  for  passing  counterfeit 
money,  the  jury  should  be  satisfied  that  the  re- 
semblance of  the  forged  to  the  genuine  piece  is 
such  as  might  deceive  a  person  using  ordinary 
caution.     Ihid. 

24.  Forgeries  under  the  laws  of  the  United 
States  must  be  tried  in  the  district  where  the 
crime  is  committed.  United  States  v.  Britton, 
2  Mason's  Rep.  462. 

25.  In  an  indictment  for  forgery,  it  is  in  gene- 
ral necessary  to  set  forth  the  tenor  of  the  instru- 
ment, and  it  must  be  proved  as  it  is  set  forth. 
Ibid. ' 

26.  In  an  indictment  for  forgery,  if  there  is  a 
variance  of  a  letter  in  any  word  between  the 
paper  alleged  to  be  forged  and  the  indictment, 
the  paper  will  be  received  in  evidence,  if  the 
variance  does  not  make  another  word,  or  one 
differing  in  sense  and  grammar.  If  it  is  doubt- 
ful, the  meaning  will  be  left  to  the  jurv.  United 
Slates  V.  Harman,  1  Baldwin's  C.  C.  R.'292. 

27.  An  order  on  the  cashier  of  the  Bank  of  the 
United  States,  is  evidence  in  support  of  an  indict- 
ment for  forging  an  order  on  the  cashier  of  the 
corporation  of  the  Bank  of  the  United  States. 
Ibid. 

28.  The  scienter  may  be  proved  by  the  fact 
of  similar  forged  orders  found  in  the  posse.ssion 
of  the  defendant,  or  of  an  accomplice,  in  passing 
them.     Ibid. 

29.  If  there  is  a  concert  between  two  or  more 
to  pass  counterfeit  notes  on  any  joint  or  concur- 
rent action  in  passing  them,  the  act  of  one  is 
evidence  aaainst  the  other:  and  the  possession 
of  counterfeit  notes  by  one,  is  the  possession  of 
the  olher.     Ibid. 

30.  Passing  a  paper  is  putting  it  off  in  pay- 
ment or  exchange.  Uttering  it  is  a  declaration 
that  it  is  good,  with  an  intention  to  pass,  or  an 
offer  tn  pass  it.  United  Slates  v.  MitchelL  1  Bald- 
win's C.  C.  R.  367 
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31.  The  party  accused  of  passing  or  uttering 
counterfeit  paper,  must  be  present  when  the  act 
is  done,  privy  to  it,  or  aiding,  consenting,  or  pro- 
curing it  to  be  done.  If  done  by  consent,  all  are 
equally  guilty.     Ibid. 

32.  Passing  a  counterfeit  note  in  the  name  of 
a  fictitious  person,  an  assumed  name,  or  on  a 
bank  which  never  existed,  is  within  the  law.  It 
is  not  necessary  that  the  note,  if  genuine,  would 
be  valid,  if  on  its  face  it  purports  to  be  good  ; 
the  want  of  validity  must  appear  on  its  face. 
Ibid. 

33.  The  possession  of  other  counterfeit  paper 
by  the  defendant  or  a  confederate,  at  the  time 
of  passing  counterfeit  notes,  is  evidence  of  the 
scienter.  The  United  States  v.  Harman.  1  Bald- 
win's C.  C.  R.  294. 

34.  An  order  or  check  drawn  by  the  president 
of  a  branch  bank  of  the  Bank  of  the  United 
States,  on  the  cashier  of  the  bank  at  Philadel- 
phia, for  the  payment  of  money,  is  an  order  or 
check  within  the  eighteenth  section  of  the  act 
chartering  the  bank.  United  States  v.  Shehnire, 
1  Baldwin's  C.  C.  R.  371. 

35.  The  bank  is  bound  to  pay  such  orders  or 
checks;  and  the  indictment  may  charge  the 
passing  such  counterfeit  order  to  be  with  the 
intent  to  defraud  the  bank,  or  the  person  to 
whom  it  is  passed.     Ibid. 

36.  The  law  presumes  the  intention  of  passing 
counterfeit  paper  to  be  to  defraud  any  person 
who  may  suffer  a  loss  by  receiving  it  as  genuine. 
Ibid.  374. 

37.  Into.xication  is  no  defence  on  a  charge  for 
passing  counterfeit  bank  notes,  if  the  defendant 
was  possessed  of  his  reason,  and  was  capable  of 
knowing  whether  the  note  he  passed  was  good 
or  bad.     Ibid.  517. 

5.  Larceny. 

38.  The  offence  of  larceny  is  not  punishable 
under  the  act  of  1790,  ch.  9,  36,  unless  commit- 
ted in  a  place  under  the  sole  and  e.\clusive  juris- 
diction of  the  United  States ;  and  to  bring  the 
case  within  the  statute,  there  must  be  an  aver- 
ment of  such  sole  and  e.xclusive  jurisdiction  in 
the  indictment.  '-Personal  goods,"  in  that  sta- 
tute, do  not  include  choses  in  action  ;  the  latter 
not  being  the  subject  of  larceny  at  the  common 
law.  United  Slates  v.  Davis,  5  Mason's  C.  C.  R. 
35fi. 

39.  Where  a  larceny  is  committed  in  a  place 
not  under  the  sole  and  exclusive  jurisdiction  of 
the  United  Slates,  it  may  yet  be  punishable 
under  the  third  section  of  the  act  of  1825,  ch. 
276.     Ibid. 

40.  Ofi'ences  are  punishable  under  that  section 
according  to  the  laws  of  the  state  where  they 
were  committed,  under  circumstances  or  in 
places  in  which,  before  that  act,  no  court  of  the 
United  States  had  authority  to  punish  them. 
Ibid. 

41.  The  taking  by  the  defendant  of  an  article 
delivered  to  him  as  a  servant,  to  remove  from 
one  room  to  another,  and  converting  the  same  to 
his  own  use.  is  larceny,  and  not  embezzlement. 
The  United  States  v.  Clciv,  4  Wash.  C.  C.  R.  700. 

42.  Larceny  committed  on  board  an  American 
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ship  in  an  enclosed  dock,  in  a  foreign  port,  is  not 
punishable  nnder  the  statute  of  the  30th  of  April, 
1790,  ch..9,  sec.  16.  United  States  \.  Hamilton, 
1  Mason's  C.  C.  R.  152. 

43.  The  feloniously  stealing  goods  which  had 
been  cast  away  from  a  vessel  wrecked  at  Rock- 
away  Beach,  the  goods,  when  so  taken,  having 
been  above  high  water  mark,  in  the  county  of 
Queens,  in  the  state  of  New  York,  was  an  offence 
under  the  ninth  section  of  the  act  entitled  an 
"act  more  effectually  to  provide  for  the  punish- 
ment of  certain  crimes  against  the  United  States," 
passed  3d  March,  1825.  The  United  States  v. 
Lawrence  Coombs,  12  Peters. 

6.  Murder. 

44.  The  third  article  of  the  constitution  of  the 
United  States,  which  declares  that  "  the  judicial 
power  shall  extend  to  all  cases  of  admiralty  and 
maritime  jurisdiction,''  vests  in  the  United  States 
exclusive  jurisdiction  of  all  such  cases:  and  a 
murder  committed  in  the  waters  of  a  state  where 
the  tide  ebbs  and  flows,  is  a  case  of  admiralty 
and  maritime  jurisdiction.  United  States  \.  Be- 
vans,  3  Wheat.  336  ;  4  Cond.  Rep.  275. 

45.  Consress  have  not,  in  the  eighth  section 
of  the  act" of  April  30th,  1790,  ch.  36,  for  the 
punishment  of  certain  offences  against  the  United 
States,  exercised  the  power,  if  any  such  is  given 
by  the  constitution  of  the  United  States,  of  con- 
ferring jurisdiction  on  the  courts  of  the  United 
States,  of  a  murder  committed  in  the  waters  of 
a  state  where  the  tide  ebbs  and  flows.     Ibid. 

46.  Congress  having  provided,  in  the  eighth 
section  of  the  act  of  April  30th,  1790,  for  the 
punishment  of  murder,  &c.,  committed  "upon 
the  high  seas,  or  in  any  river,  haven,  basin,  or 
oay,  out  of  the  jurisdiction  of  any  particular 
Rtate,"  it  is  not  the  off"ence  committed,  but  the 
bay,  &c.,  in  which  it  is  committed,  that  must  be 
out  of  the  jurisdiction  of  the  state.     Ibid. 

47.  The  courts  of  the  United  States  have  ju- 
risdiction of  a  murder  committed  on  the  high 
seas,  from  a  vessel  belonging  to  the  United 
States,  by  a  foreigner,  being  on  board  of  such 
vessel,  upon  another  foreigner,  being  on  board 
of  a  foreign  vessel.  United  States  v.  Furlong, 
5  Wheat.  184;  4  Cond.  Rep.  623. 

48.  The  courts  of  the  United  Slates  have  not 
jurisdiction  of  a  murder  committed  by  one  fo- 
reigner on  another  foreigner,  on  board  a  foreiirn 
vessel  on  the  high  seas.  But  they  have  jurisdic- 
tion of  a  piracy  thus  committed.     Ibid. 

49.  The  courts  of  the  United  States  have  ju- 
risdiction, under  the  act  of  April  30th,  1790,  ch. 
37,  of  murder  or  robbery  committed  on  the  high 
seas ;  afthoiigh  not  committed  on  board  a  vessel 
belonging  to  citizens  of  the  United  States,  as  if 
she  had  no  national  character,  but  was  held  by 
pirates  or  persons  not  lawfully  sailing  under  the 
flag  of  any  foreign  nation.  United  States  v. 
Holmes  ct  al.,  5  Wheat.  412;  4  Cond.  Rep.  708. 

50.  The  law  of  the  United  States  declares 
that  murder  committed  on  the  high  seas  shall 
be  tried  in  the  district  where  the  olfender  is  ap- 
prehended, or  into  which  he  is  first  brought; 
and  therefore  the  circuit  court  has  jurisdiction 
in  a  ca.se  arising  under  the  authority  of  the  Uni- 


ted States.     United  States  v.  3Iagill,  1  Wash.  C. 
C.R.  463. 

51.  The  legislature  making  use  of  a  technical 
law  term,  its  meaning  must  be  ascertained  by 
the  common  law ;  and  therefore  the  definition 
of  murder  must  be  taken  from  that  code.     Ibid. 

52.  To  constitute  the  offence  of  murder  under 
the  law  of  the  United  States,  cognizable  in  the 
circuit  court  of  the  United  States,  not  only  the 
stroke,  but  the  death,  must  happen  on  the  high 
seas.     Ibid. 

53.  Where  a  person  is  insane  at  the  time  he 
commits  a  'murder,  he  is  not  punishable  as  a 
murderer,  although  such  insanity  be  remotely 
occasioned  by  undue  indulgence  in  spirituous 
liquors.  But  it  is  otherwise  if  he  be  at  the  time 
intoxicated,  and  his  insanity  be  directly  caused 
by  the  immediate  influence  of  such  liquors. 
United  States  v.  Dreic,  5  Mason's  C.  C.  R.  328. 

54.  If  a  seaman  is  in  a  state  of  great  debility 
and  exhaustion,  so  that  he  cannot  go  aloft  with- 
out danger  of  death  or  enormous  bodily  injury, 
and  the  facts  are  known  to  the  master,  who, 
notwithstanding,  compels  the  seaman,  by  moral 
or  physical  force,  to  go  aloft,  persisting  with 
brutal  malignity  in  such  course,  and  the  seaman 
falls  from  the  mast,  and  is  drowned  thereby, 
and  his  death  was  occasioned  by  such  miscon- 
duct in  the  master;  under  such  circumstances, 
it  is  murder  in  the  master.  If  there  be  no  ma- 
lice in  the  master,  the  crime  is  reduced  to  man- 
slaughter. United  States  v.  Freeman,  4  Mason's 
C.C.  R.  505. 

55.  Convictions  for  murder  may  take  place 
where  the  murdered  body  is  not  found.  United 
States  V.  Giber!,  2  Sumner's  C.  C.  R.  19. 

56.  To  make  a  man  a  principal  in  a  murder, 
it  is  not  necessary  that  he  should  inflict  the  mor- 
tal wound.  It  is  sufficient  if  he  be  present,  aid- 
ing and  abetting  the  act.  Nor  is  it  necessary 
that  there  should  be  a  particular  malice  against 
the  deceased.  It  is  sufficient  if  there  be  delibe- 
rate malignity  and  depravity  in  the  conduct  of 
the  party.  Uiiiicd  States  v. Ross,  1  Gallis.  C.C. 
R. 524. 

57.  If  a  number  of  persons  conspire  together 
to  do  an  unlawful  act,  and  death  happen  in  the 
prosecution  of  the  design,  it  is  murder  in  all. 
If  the  unlawful  act  was  a  trespass,  the  murder, 
to  affect  all,  must  be  done  in  the  prosecution  of 
the  design.  If  the  unlawful  act  be  a  felony,  it 
will  be  murder  in  all,  although  the  death  happen 
collaterally,  or  beside  the  principal  design.  Ibid. 

58.  If  several  persons  conspire  to  seize,  with 
force  and  violence,  a  vessel,  and  run  away  with 
her,  and,  if  necessary,  to  kill  any  person  who 
shall  oppose  them  in  the  execution  of  the  de- 
sign, and  death  ensue  in  the  prosecution  of  the 
design ;  it  is  murder  in  all  who  are  present,  aid- 
ing and  abetting  in  executing  the  design.     Ibid. 

59.  Malice,  in  the  sense  of  the  law,  means 
wilfulness.  Dexter  v.  Spear,  4  Mason's  C.  C.  R. 
115. 

60.  The  constitution  of  the  United  States  de- 
clares that  congress  shall  have  power  to  exercise 
exclusive  legislation  in  all  cases  whatever,  over 
places  purchased  by  the  consent  of  the  legisla- 
tures of  the  states  in  which  the  same  shall  be, 
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for  the  erection  of  forts,  &c.  The  right  of  ex- 
clusive legislation  carries  with  it  the  right  of  ex- 
ckisive  jurisdiction  ;  and  when  a  murder  is  com- 
mitted in  a  fort  so  purchased  with  such  consent, 
the  circuit  court  of  the  United  States  has  juris- 
diction over  the  offence,  under  the  act  of  1790; 
although,  in  the  cession,  the  state  reserved  a 
right  to  execute  civil  and  criminal  process  issu- 
ing under  state  authority  in  such  places.  The 
United  States  v.  Cornell,  2  Mason's  C.  C.  R.  91. 

61.  The  legal  meaning  of  '-malice  afore- 
thought,"' in  cases  of  homicide,  is  not  confined 
to  homicide  committed  in  cold  blood,  with  set- 
tled tiesign  and  premeditation,  but  extends  to  ail 
cases  of  homiciile,  however  sudden  the  occa- 
sion, where  the  act  is  done  with  such  cruel  cir- 
cumstances as  are  the  ordinary  indications  of  a 
wicked,  depraved  and  malignant  spirit ;  as  where 
the  punishment  intiicted  by  a  party,  even  upon 
provocation,  is  outrageous  in  its  nature  and  con- 
tinuance, and  beyond  all  proportion  to  the 
offence ;  so  that  it  is  rather  to  be  attributed  to 
diabolical  malignity  and  brutality  than  to  human 
infirmity.  And  much,  in  these  cases,  depends 
on  the  instrument  employed,  whether  dangerous 
to  life  or  not.     Ibid. 

7.  Obstruction  of  Process. 

62.  The  offence  of  obstructing  process  consists 
in  refusing  to  give  up  possession,  or  in  opposing 
or  obstructing  the  e.vecution  of  the  writ,  by 
threats  of  violence,  which  it  is  in  the  power  of 
the  person  to  enforce ;  and  thus  preventing  the 
officer  from  executing  his  writ.  The  United 
States  V.  Lowrij,  2  Wash.  C.  C.  R.  169. 

63.  A  mere  threat  of  resistance  to  the  writ,  is 
not  an  offence  under  the  act  of  congress;  but  if, 
where  the  officer  proceeds  with  the  writ  to  the 
land,  and  is  about  to  execute  his  process,  a  thi  eat 
is  used,  by  a  person  forcibly  retaining  the  pos- 
session, accompanied  by  the  exercise  of  force, 
or  having  the  capacity  to  employ  it,  and  the 
officer  does  not  execute  his  writ;  the  offence  is 
complete.     Ibid. 

64.  The  officer  is  not  obliged  to  expose  his 
person,  or  to  proceed  to  a  personal  conflict  with 
the  offender.     Ibid. 

65.  The  22d  section  of  the  act  of  April  30th, 
1790,  ch.  36,  prohibits  the  obstruction  of  process 
of  every  species,  legal  and  judicial,  whether 
issued  by  the  court  in  session,  or  by  a  judge  or 
magistrate  acting  in  that  capacity  out  of  court, 
in  execution  of  the  laws  of  the  United  Slates. 
On  an  indictment  under  this  section  for  resi.sting 
an  officer,  it  is  not  necessary  it  should  appear 
that  the  accused  used,  or  even  threatened  vio- 
lence. United  States  v.  Lukens,  3  Wash.  C.  C.  R. 
335. 

8.  Perjury. 

66.  Indictment  for  false  swearing,  under  the 
third  section  of  the  act  of  congress  of  March  1, 
1822,  which  declares  that  "any  person  who  shall 
swear  or  affirm  falsely,  touching  the  expenditure 
of  public  money,  or  in  support  of  any  claim 
against  the  United  States,  shall  suffer  as  for  wil- 
ful   and    corrupt    perjury."      The.  indictment 


charged  the  false  swearing  to  be  an  affidavit 
made  before  a  justice  of  the  peace  of  Kentucky, 
in  support  of  a  claim  against  the  United  Slates, 
under  the  act  of  congress  of  July  1832,  to  pro- 
vide for  liquidating  and  paying  certain  claims  of 
the  state  of  Virginia.  By  the  supreme  court : — 
There  is  no  statute  of  the  United  Slates  which 
expressly  authorizes  any  justice  of  the  peace  of 
a  slate,  or  any  officer  of  the  national  govern- 
ment, judicial  or  otherwise,  to  administer  an  oath 
in  support  of  any  claim  against  the  United  States, 
under  the  act  of  1823.  The  United  Slates  v.  Bai- 
ley. 9  Peters,  238. 

67.  The  secretary  of  the  treasury,  in  order  to 
carry  into  effect  the  authority  given  to  him  to 
liquidate  and  pay  the  claims  referred  to  in  the 
act  of  1832,  had  established  a  regulation  author- 
izing affidavits  made  before  any  justice  of  the 
peace  of  a  state  to  be  received  and  considered 
in  proof  of  claims  under  the  act.  By  implication 
he  pos.sessed  the  power  to  make  such  a  regula- 
tion, and  to  allow  such  affidavits  in  proof  of  claims 
under  the  act  of  1832.  It  was  incident  to  his 
duty  and  authority  in  settling  claims  under  the 
act.  When  the  oath  is  taken  before  a  state  or 
national  magistrate,  authorized  to  administer 
oaths,  in  pursuance  of  any  regulations  prescribed 
by  the  treasury  department,  or  in  conformity  with 
the  practice  and  usage  of  the  treasury  depart- 
ment, so  that  the  affidavit  would  be  admissible 
evidence  at  the  department  in  support  of  any 
claim  against  the  United  State.s,  and  the  party 
swears  falsely,  the  case  is  within  the  provision 
of  the  act  of  1823,  ch.  165.    Ibid. 

68.  If  a  state  magistrate  shall  administer  an 
oath,  under  an  act  of  congress  expressly  giving 
him  the  power  to  do  so,  it  would  be  a  lawful  oath, 
by  one  having  authority;  and  as  much  so  as  if 
he  had  been  specially  appointed  a  commissioner 
under  a  law  of  the  United  States  for  that  pur- 
pose :  and  such  an  oath,  administered  under  such, 
circumstances,  would  be  within  the  purview  of 
the  act  of  1823.    Ibid. 

69.  The  act  of  1823  does  not  create  or  punish 
the  crime  of  perjury,  technically  considered. 
But  it  creates  a  new  and  .substantial  offence  of 
false  swearing,  and  punishes  it  in  the  same  man- 
ner as  perjury.  The  oath,  therefore,  need  not 
be  administered  in  a  judicial  proceeding,  or  in  a 
case  of  which  the  state  magistrate  undei-  the 
stLte  laws  had  jurisdiction,  so  as  to  make  the 
false  swearing  perjury.  It  would  be  sufficient 
that  it  might  be  lawfully  administered  by  the 
magistrate,  and  was  not  in  violation  of  his  official 
duty.     Ibid. 

70.  The  language  of  the  act  of  1823  should 
be  construed  with  reference  to  the  usages  of  the 
treasury  department.  The  false  swearing  and 
false  affirmation  referred  to  in  the  act,  ought  to 
be  construed  to  include  all  cases  of  swearing  and 
affirmation  required  by  the  practice  of  the  de- 
partment, in  regard  to  the  expenditure  of  public 
money,  or  in  support  of  any  claims  against  the 
United  States.  The  language  of  the  act  is  suffi- 
cienty  broad  to  include  all  such  cases ;  and  there 
is  no  reason  for  excepting  them  from  the  words, 
as  they  are  within  the  policy  of  the  act,  and  the 
mischief  to  be  remedied.     Ibid. 


SOS 


CRIMES. 


Piracy. 


71.  The  act  does  no  more  than  change  a  com- 
mon law  offence  into  a  statute  offence.     Ibid. 

72.  An  iiuiictment  for  perjury  cannot  be  sus- 
tained on  the  7th  and  8th  sees,  of  the  act  of  the 
29th  of  Jaly,  1813,  ch.  34,  granting  a  bounty  to 
vessels  engaged  in  the  fisheries,  unless  the  cer- 
tificates required  by  the  7th  section  be  sworn  to 
by  the  same  person,  (whether  owner  of  the  ves- 
sel or  his  agent  or  representative.)  who  signs  the 
certificate.  If  the  owner  signs  the  certificate 
and  the  agent  swears  to  it,  the  case  is  not  within 
the  statute.  Unilcd  States  v.  Kendrick,  2  Mason's 
C.  C.  R.  69. 

73.  Query,  Whether  perjury,  committed  on  a 
hearing  on  a  criminal  complaint  before  the  dis- 
trict judge,  be  within  the  act  of  1790,  ch.  9,  sec. 
18.     United  States  v.  Clark,  1  Gallis.  C.  C.  R.  497. 

74.  An  indictment  for  perjury  under  the  bank- 
rupt law,  cannot  be  sustained  after  the  repeal  of 
the  statute.  The  United  States  v.  Passmorc,  4 
Dall.  372. 

75.  Perjury  consists  in  swearing  falsely  and 
corruptly,  contrary  to  the  belief  of  the  witness; 
not  in  swearing  rashly  or  inconsiderately,  accord- 
ing to  his  belief.     Ibid.  378. 

9.  Piracy. 

76.  A  robbery  committed  on  the  high  seas, 
although  such  robbery,  if  committed  on  land, 
would  not,  by  the  laws  of  the  United  States,  be 
punishable  with  death,  is  piracy  under  the  eighth 
section  of  the  United  States;  and  the  circuit 
courts  have  jurisdiction  thereof.  The  United  States 
V.  Palmer,  3  Wheat.  610;  4  Cond.  Rep.  352. 

77.  The  crime  of  robbery,  as  mentioned  in  the 
act,  is  the  crime  of  robbery  as  recognised  and 
defined  at  common  law.    Ibid. 

78.  The  crime  of  robbery,  committed  by  a 
person  who  is  not  a  citizen  of  the  United  States, 
on  the  high  seas,  on  board  of  a  ship  belonging 
e.vclusively  to  subjects  of  a  foreign  state,  or  on 
persons  in  a  foreign  vessel,  is  not  piracy  under 
the  act,  and  is  not  punishable  in  the  courts  of  the 
United  States.    Ibid. 

79.  W^hen  a  civil  war  rages  in  a  foreign  nation, 
one  part  of  which  separates  itself  from  the  old 
established  government  and  erects  itself  into  a 
distinct  government,  the  courts  of  the  United 
States  must  view  such  newly  constituted  govern- 
ment as  it  is  viewed  by  the  legislative  and  execu- 
tive departments  of  the  government  of  the  United 
Stiles.  If  that  government  remains  neutral,  but 
recognises  the  existence  of  a  civil  war,  the  courts 
of  the  Union  cannot  consider  as  criminal  those 
acts  of  hostility  which  war  authorizes,  and  which 
the  new  government  may  direct  against  itsenemy. 
Ibtd.      * 

80.  The  same  testimony  which  would  be  suffi- 
cient to  prove  that  a  vessel  or  person  is  in  the 
service  of  an  acknowledged  state,  is  admissible 
to  prove  that  they  are  in  the  service  of  such 
newly  created  government.  Its  seal  cannot  be 
allowed  to  prove  itself,  but  may  be  proved  by 
euch  testimony  as  the  nature  of  the  case  admits  : 
and  the  fact  that  a  vessel  or  person  is  in  the  ser- 
vice of  such  government  may  be  established 
otherwise,  should  it  be  impracticable  to  prove 
the  seal.    Ihid. 


81.  A  commission  issued  by  Aury,  "as  briga- 
dier of  the  Mexican  republic,"  (a  republic  whose 
existence  is  unknown  and  unacknowledged)  or 
as  "generallissimo  of  the  Floridas"  (a  province 
in  the  possession  of  Spain),  will  not  authorize 
armed  vessels  to  make  captures  at  sea.  United 
States  V.  Klintock,  5  Wheat.  144;  4  Cond.  Rep. 
614. 

82.  Query,  Whether  a  person,  acting  with  oood 
faith  under  such  a  commission,  may  be  guilfy  of 
piracy.     Ibid. 

83.  However  this  may  be  in  general,  under 
the  particular  circumstances  of  this  case,  show- 
ing that  the  seizure  was  made,  not  jure  belli,  but 
animo  furandi,  the  commission  was  held  not  to 
exempt  the  prisoner  from  the  charge  of  piracy. 
Ibid. 

84.  The  act  of  the  30th  of  April,  1790,  ch.  36, 
extends  to  all  persons,  on  board  all  vessels,  which 
throw  off  their  national  character  by  cruizing 
piratically,  and  committing  piracy  on  other  ves- 
sels.   Ibid. 

85.  The  act  of  the  3d  March,  18 19,  ch.  76,  sec. 
5.  referring  to  the  law  of  nations  for  a  definition 
of  the  crime  of  piracy,  is  a  constitutional  exer- 
cise of  the  power  of  congress  to  define  and  punish 
that  crime.  United  States  v.  Smith,  5  Wheat.  153  ; 
4  Cond.  Rep.  619. 

86.  The  crime  of  piracy  is  defined  by  the  law 
of  nations  with  reasonable  certainty.    Ibid. 

87.  Robbery,  or  forcible  depredation,  upon  the 
sea,  animo  furandi,  is  piracy  by  the  law  of  na- 
tions, and  by  the  act  of  congress.     Ibid. 

88.  The  eighth  section  of  the  act  ef  the  30th 
of  April,  1790,  ch.  36,  for  the  punishment  of  cer- 
tain crimes  against  the  United  States,  is  not  re- 
pealed by  the  act  of  the  3d  of  March,  1819.  ch. 
76,  to  protect  the  commerce  of  the  United  Slates, 
and  to  punish  the  crime  of  piracy.  United  States 
V.  Furloi\s;,  alias  Hobson  et  al.,  5  Wheat.  184  ;  4 
Cond.  Rep.'  623. 

89.  In  an  indictment  for  a  piratical  murder 
(under  the  act  of  the  30th  of  April.  1790,  ch.  36, 
sec.  8),  it  is  not  necessary  that  it  should  allege 
the  prisoner  to  be  a  citizen  of  the  United  States, 
nor  that  the  crime  was  committed  on  board  a 
ves.sel  belonging  to  citizens  of  the  United  States, 
but  it  is  sufficient  to  charge  it  as  committed  from 
on  board  such  a  vessel  by  a  mariner  sailing  on 
board  such  a  vessel.     Ibid. 

90.  The  words  "out  of  the  jurisdiction  of  any 
particular  state,"  in  the  act  of  the  30th  of  April, 
1790,  cTi.  36,  sec.  8,  are  construed  to  mean,  out 
of  the  jurisdiction  of  any  particular  state  of  the 
Union.     Ibid. 

91.  A  vessel  lying  in  an  open  roadstead  of  a 
foreign  country,  is  "upon  the  high  seas"  within 
the  act  of  1790,  ch.  36,  sec.  8.'    Ibid. 

92.  A  citizen  of  the  United  Slates,  fitting  out 
a  vessel  in  a  port  of  the  United  States,  to  cruise 
against  a  power  in  amity  with  the  United  States, 
is  not  protected  by  a  foreign  commission  from 
piniishment  for  any  offence  committed  aaainst 
the  property  of  citizens  of  the  United  States. 
Ibid. 

93.  The  courts  of  the  United  States  have  juris- 
diction of  a  murder  committed  on  th(^  high  seas 
from  a  vessel  belonging  to  the  United  States,  by 
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a  foreigner  being  on  board  of  such  vessel,  upon 
another  foreigner  being  on  board  of  a  foreign 
vessel.  It  is  not  necessary  to  produce  docu- 
mentary evidence,  in  order  to  prove  the  national 
character  of  a  vessel,  on  an  indictment  for  piracy. 
Ibid. 

94.  The  courts  of  the  United  States  have  not 
jurisdiction  of  a  murder  committed  by  one  fo- 
reigner on  another  foreigner,  both  being  on  board 
a  foreign  vessel.     Ibid. 

95.  It  is  competent,  in  an  indictment  for 
piracy,  for  the  jury  to  find  that  a  vessel  within  a 
marine  league  of  the  shore,  at  anchor,  in  an  open 
roadstead,  where  vessels  only  ride  under  shelter 
of  the  land  at  a  season  when  the  course  of  the 
winds  is  invariable,  is  upon  the  high  seas.   Ibid. 

96.  The  act  of  the  3d  of  March,  1819,  ch.  76, 
sec.  3,  furnishes  a  sufficient  definition  of  piracy  ; 
and  it  is  defined  to  be  "robbery  on  the  seas." 
Ibid. 

97.  A  vessel  lo.ses  her  national  character  by 
assuming  a  piratical  character;  and  a  piracy 
committed  by  a  foreigner,  from  on  board  such  a 
vessel,  upon  any  other  vessel  whatever,  is  pun- 
ishable under  the  eighth  section  of  the  act  of 
the  30th  of  April,  1790,  ch.  36.     Ibid. 

98.  On  an  indictment  for  piracy,  the  jury  may 
find  the  national  character  of  a  vessel  upon  such 
evidence  as  will  satisfy  their  minds,  without  the 
certificate  of  registry,  or  other  documentary  evi- 
dence, being  produced  ;  and  without  proof  of 
their  having  been  seen  on  board.     Ibid. 

99.  On  an  indictment  for  piracy,  the  national 
character  of  a  merchant  vessel  of  the  United 
States  may  be  proved  without  evidence  of  her 
certificate  of  registry.     Ibid. 

100.  The  courts  of  the  United  States  have 
juri.sdiction  under  the  act  of  the  30th  of  April, 
1790.  ch.  36,  of  murder  or  robbery  committed  on 
the  high  seas,  althongh  not  committed  on  board 
a  vessel  belonging  to  citizens  of  the  United  State.s, 
as  if  she  had  no  national  character,  but  was  held 
by  pirates,  or  persons  not  lawfully  sailing  under 
the  fiag  of  any  foreign  nation.  United  States  v. 
Holmes,  5  Wheat.  412;  4  Cond.  Rep.  708. 

101.  In  the  same  case,  and  under  the  same 
act,  if  the  offence  be  committed  on  board  of  a 
foreign  vessel  by  a  citizen  of  the  United  States, 
or  on  board  a  vessel  of  the  United  States  by  a 
foreigner,  or  by  a  citizen  or  foreigner  on  board 
of  a  piratical  vessel,  the  ofTence  is  equally  cog- 
nizable by  the  courts  of  the  United  States.    Ibid. 

102.  It  makes  no  difference  in  such  a  case, 
and  under  the  same  act,  whether  the  offence 
was  committed  on  board  of  a  vessel,  or  in  the 
sea;  as  by  throwing  the  deceased  overboard  and 
drowning  him,  or  by  shooting  him  when  in  the 
sea  though  he  was  not  thrown  overboard.    Ibid. 

103.  In  such  a  case,  and  under  the  same  act, 
where  the  vessel,  from  on  board  of  which  the 
offence  was  committed,  sailed  from  Buenos 
AyreS;  where  she  had  enlisted  her  crew ;  but  it 
did  not  appear  by  legal  proof  that  she  had  a 
commission  from  the  government  of  Buenos 
Ayres.  or  any  ship's  papers  or  documents  from 
that  government,  or  that  she  was  ever  recog- 
nised as  a  ship  of  that  nation,  or  of  its  subjects, 
or  who  were  the  owners,  where  they  resided. 
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or  when  or  where  the  vessel  was  armed  and 
equipped;  but  it  did  appear  in  proof,  that  the 
captain  and  crew  were  chiefly  Englishmen, 
Frenchmen,  and  citizens  of  the  United  Slates; 
that  the  captain  was  by  birth  a  citizen  of  the 
United  States,  domiciled  at  Baltimore,  where  the 
privateer  was  built:  Held,  that  the  buiden  of 
proof  of  the  national  character  of  the  vessel  was 
on  the  prisoners.     Ibid. 

104.  General  piracy,  or  murder,  or  robbery 
committed  by  persons  on  board  a  vessel,  not  at 
the  time  belonging  to  the  subjects  of  any  foreign 
power,  but  in  possession  of  a  crew,  acting  in  de- 
fiance of  all  law,  and  acknowledgnig  obedience 
to  no  government  whatever,  is  within  the  eighth 
section  of  the  act  of  congress  of  April  30th,  1799, 
ch.  36,  and  is  punishable  in  the  courts  of  the 
United  States.  U.  S.  v.  Furlong,  5  Wheat.  185; 
4  Cond.  Rep.  623. 

105.  There  is  a  distinction  betv.-een  the  crimes 
of  murder  and  piracy.  The  latter  is  an  offence 
within  the  criminal  jurisdiction  of  all  nalions: 
not  so  with  murder,  it  is  punishable  under  the 
laws  of  each  state.     Ibid. 

106.  It  is  not  necessary  to  produce  document- 
ary evidence  to  prove  the  national  character  of 
a  vessel,  on  an  indictment  for  piracy.     Ibid. 

107.  Upon  a  piratical  capture,  the  property  of 
the  original  owners  cannot  be  forfeited  for  the 
misconduct  of  the  captors,  in  violating  the  muni- 
cipal laws  of  the  country  where  the  captors  have 
carried  the  property.  The  Josefa  Scs^unda,  5 
Wheat.  338;  4  Cond.  Rep.  672. 

108.  Pirates  may  be  lawfully  captured  by  the 
public  or  private  ships  of  any  nation,  in  peace 
or  in  war;  for  they  are  hostes  humaifi  generis. 
The  Marianna  Flora,  11  Wheat.  1;  6  Cond.  Rep. 
201. 

109.  On  a  question  of  probable  cause  of  seizure, 
under  the  piracy  acts  of  3d  of  March,  1819,  ch. 
75,  and  of  the  15th  of  jMay,  1820,  ch.  20,  al- 
though the  crew  may  be  protected,  by  a  com- 
mission bona  fide  received,  and  acted  under, 
from  the  consequences  attaching  to  the  offence 
of  piracy,  by  the  general  law  of  nations;  al- 
though such  commission  was  irregularly  issued; 
yet,  if  the  defects  in  the  commission  be  such  as, 
connected  with  the  insubordination  and  preda- 
tory spirit  of  the  crew,  to  excite  a  justly  founded 
suspicion,  it  is  sufficient,  under  the  act  of.con- 
gn  ss,  to  justify  the  captors  for  bringing  in  the 
vessel  for  adjudication,  and  to  exempt  them  from 
costs  and  damages.  The  Palmyra,  12  Wheat.  1; 
6  Cond.  Rep.  337. 

110.  Whatever  difficulty  there  maybe,  under 
our  municipal  institutions,  in  punishing  as  pirates 
citizens  of  the  United  Slates  who  take  from  a 
state  at  war  with  Spain,  a  commission  to  cruise 
against  that  power,  contrary  to  the  fourteenth 
article  of  the  Spanish  treaty;  yet  there  is  no 
doubt  that  such  acts  are  to  be  considered  as 
piratical  acts  for  all  civil  purposes,  and  the 
offending  parties  cannot  appear,  and  claim  in 
our  courts  the  property  thus  taken.  The  Bello 
Corrunes,  6  Wheat.  152;  5  Cond.  Rep.  45.  ^ 

111.  To  constitute  the  offence  of  piracy,  with- 
in the  act  of  1790,  ch.  9,  by  "piratically  and 
feloniously"  running  away  with  a  vessel,  per- 
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sonal  force  and  violence  is  not  necessary 
States  V.  Tulhj,  1  Gallis.  C.  C.  R.  247. 

112.  The  "piratically  and  feloniously"  running 
away  with  a  vessel,  within  the  act,  is  the  running 
away  with  a  vessel,  with  an  intent  to  convert  the 
Bame  to  the  taker's  own  use,  against  the  will  of 
the  owner.  The  intent  must  be  animo  furandi. 
Ibid. 

113.  The  circuit  court  has  cognizance,  under 
the  act  of  congress  of  1790,  ch.  9,  sec.  8,  of  pi- 
racy on  board  of  an  American  ship,  although 
committed  in  an  open  roadstead  adjacent  to  a 
foreign  territory,  and  within  half  a  mile  of  the 
shore.  United  States  v.  Ross,  1  Gallis.  C.  C.  R. 
524. 

114.  Where  the  defendant  was  indicted  for 
robbery  and  piracy  on  the  high  seas,  on  board  a 
brig  called  L' Eclair,  a  foreign  vessel,  belonging 
e.vclusively  to  French  owners,  and  sailing  under 
the  French  flag:  Held,  that  under  the  acts  of 
congress,  the  circuit  court  had  no  jurisdiction  to 
try  and  punish  the  offence.  The  United  States 
V.  Kesser,  1  Baldwin's  C.  C.  R.  25. 

115.  Whether  the  offence  was  committed 
within  or  without  a  marine  league  of  the  coast 
of  the  United  States,  makes  no  difference.  Ibid. 

10.  Revolt,  and  endeavouring  to  make  a  Revolt. 

116.  Although  the  crimes  act  of  1790,  ch.  36, 
sec.  12.  does  not  define  the  offence  of  endea- 
vouring to  make  a  revolt,  it  is  competent  for  the 
court  to  give  a  judicial  definition  of  it.  United 
States  V.Kelly,  11  Wheat.  417;  6  Cond.  Rep. 
370. 

117.  The  offence  consists  in  the  endeavour  of 
the  crew  of  a  vessel,  or  any  one  or  more  of  them, 
to  overthrow  the  legitimate  authority  of  the  com- 
mander, with  intent  to  remove  him  from  his 
command  ;  or  against  his  will  to  take  possession 
of  the  vessel,  by  assuming  the  government  and 
navigation  of  her;  or  by  transferring  their  obe-- 
dience  from  the  lawful  commander  to  some  other 
person.     Ibid. 

1 18.  A  revolt  is  an  usurpation  of  the  authority 
and  command  of  the  ship,  and  an  overthrow  of 
that  of  the  master  or  commanding  officer.  Any 
conspiracy  to  accomplish  such  an  object,  or  to 
resist  a  lawful  command  of  the  master  for  such 
purpose:  any  endeavour  to  stir  up  others  of  the 
crew  to  such  resistance,  is  an  endeavour  to  com- 
mjt  a  revolt,  within  the  meaning  of  the  twelfth 
section  of  the  stalnto  of  1790,  ch.  9.  United 
Stales  V.  Ilemmcr,  4  Mason's  C.  C.  R.  105. 

119.  An  entlcavour  to  make  a  revolt,  is  an 
offence  within  the  twelfth  section  of  the  act  of 
April  30lh,  1790,  ch.  36,  if  committed  in  a  foreign 
port;  tfie  section  does  not  confiiit'  the  penalty  to 
cases  on  the  hfjih  seas.  United  States  v.  Kecfc, 
3  Mason's  C.  C.  R.  475. 

120.  To  constitute  an  endeavour  to  commit  a 
revolt  within  the  crimes  act  of  1790,  ch.  36,  it  is 
necessary  that  there  should  b(;  some  effort  or  act 
to  stir  up  others  of  the  crew  to  disobedience  of 
the  master.  United  Stales  v.  Savage,  5  Mason's 
C.  C.  R.  460. 

121.  An  endeavour  to  make  a  revolt  within 
the  act  of  the  30th  of  April,  1790,  ch.  9,  sec.  12, 
is  an  endeavour  to  excite  the  crew  to  overthrow 


the  lawful  authority  and  command  of  the  master 
and  officers  of  the  ship.  It  is,  in  effect,  an  en- 
deavour to  make  a  mutiny  among  the  crew  of 
the  ship.  United  States  v.  Smith,  1  Mason's  C. 
C.  R.  147. 

122.  On  an  indictment  for  an  endeavour  to 
make  a  revolt  in  a  ship,  founded  on  the  twelfth 
section  of  the  act  of  the  30th  of  April,  1790,  ch. 
9,  it  is  not  necessary  to  prove  that  it  was  com- 
mitted on  the  hi2;h  seas.  United  States  v.  Ha- 
milton, 1  Mason's^C.  C.  R.  443. 

123.  What  constitutes  an  "endeavour  to  make 
a  revolt,"  under  the  act  of  congress  of  the  United 
States?  Mere  insolent  conduct  to  the  master, 
disobedience  of  orders,  or  violence  committed 
on  the  person  of  the  master,  unaccompanied  by 
other  acts  showing  an  intention  to  subvert  his 
command  as  master,  is  not  sufficient.  Mere  con- 
spiracy of  the  crew  to  displace  the  master,  un- 
accompanied by  overt  acts,  is  not  sufficient. 
Neither  is  concert  among  the  crew  to  that  event, 
essential  to  constitute  the  offence.  The  United 
States  V.  Kelhj  et  al.,  4  Wash.  C.  C.  R.  528. 

124.  The  offence  of  revolt,  or  endeavouring  to 
make  a  revolt,  may  be  committed  in  any  kind 
of  a  vessel.     Ibid. 

125.  '-'The  making  a  revolt  in  a  ship,"  in  the 
twelfth  section  of  the  act  of  April  30th,  1790, 
ch.  36.  is  not  a  clear  and  unambiguous  descrip- 
tion of  an  offence.     Ibid. 

126.  One  who  joins  in  the  general  conspiracy, 
and  by  his  presence  countenances  acts  of  vio- 
lence, but  who  does  not  individually  use  force 
or  threats,  to  compel  the  master  to  resign  the 
command  of  the  vessel,  is  guilty  of  the  offence 
of  confining  the  master.     Ibid. 

11.  Runjiing  aicay  icith  a  Vessel. 

127.  To  constitute  the  offence  of  running 
away  with  a  vessel,  it  must  appear  that  the 
command  of  the  vessel  must  be  taken  from  the 
captain  by  the  accused,  or  without  the  consent 
of  the  captain,  for  some  time,  no  matter  how 
long;  and  that  the  act  was  done  feloniously,  and 
with  the  intent  to  convert  the  vessel  and  cargo 
to  the  use  of  the  person  or  persons  concerned  in 
the  act.  United  States  v.  Haskell  fy  Francois,  4 
Wash.  C.  C.  R.  402. 

12.  Robbing  the  Mail  of  the  United  States. 

128.  The  defendant  was  indicted  upon  the 
twenty-fourth  section  of  the  act  of  congress  of 
3tl  March,  1825,  entitled  "an  act  to  reduce  into 
one  the  several  acts  establishing  and  regulating 
the  post-office  department, "  ibr  advising,  pro- 
curing, and  assisting  one  Joseph  I.  Staughan,  a 
mail-carrier,  to  rob  the  mail,  and  was  found 
guilty.  Upon  this  finding,the  judges  of  the  cir- 
cuit court  of  North  Carolina  were  divided  in 
opinion  on  the  question,  whether  an  indictment 
founded  on  the  statute  for  advising,  &c.,  a  mail- 
can  ier  to  rob  the  mail,  ought  to  set  forth  or  aver 
that  [\w  said  carrier  did  in  fact  commit  the  oHence 
of  robbing  the  mail  1  By  the  supreme  court : — 
The  answer  to  thi.s,  as  an  abstract  (luestion,  must 
be  in  the  affirmative.  But  if  the  question  in- 
tended to  be  put  is,  whelhia  there  must  be  a 
distinct  substantive  averment  of  that  fact,  it  is 
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not  necessary.  The  indictment  in  this  case 
sufficiently  sets  out  that  the  offence  had  been 
committed  by  the  mail-carrier.  United  States  v. 
Mills,  7  Peters.  ]38. 

129.  The  offence  charged  in  this  indictment, 
is  a  misdemeanour  where  all  are  principals,  and 
the  doctrine  applicable  to  the  principal  and  ac- 
cessory in  cases  of  felony  does  not  apply.  The 
offence,  however  charged  against  the  defendant, 
is  secondary  in  its  character  ;  and  there  can  be 
no  doubt  that  it  must  sufficiently  appear  upon 
the  indictment,  that  the  offence  alleged  against 
the  chief  actor  had  been  committed.     Ibid. 

130.  Upon  an  indictment  for  robbing  the  mail, 
and  putting  the  person  having  the  custody  of  it 
in  jeopardy,  under  the  nineteenth  section  of  the 
act  of  April  30th,  1810,  ch.  262,  a  sword,  &c.,  in 
the  hand  of  the  robber,  by  terror  of  which  the 
robbery  is  effected,  is  a  dangerous  weapon 
within  the  act,  putting  the  life  in  jeopardy, 
though  it  be  not  drawn  or  pointed  at  the  carrier. 
So  apistol  in  his  hands  by  means  of  which  the 
robbery  is  effected,  is  a  dangerous  weapon  ;  and 
it  is  not  necessary  to  prove  that  it  was  charged  ; 
it  is  presumed  to  be  so  until  the  contrary  is 
proved.  Tke  United  States  v.  Wood,  3  Wash.  C. 
C.  R.  440. 

131.  It  is  not  necessary  to  a  conviction,  under 
the  twenty-second  section,  that  the  carrier  of  the 
mail  should  have  taken  the  oath  prescribed  by 
the  second  section  of  the  act  of  1825,  or  that  the 
w^hole  mail  be  taken.  The  United  States  v.  Wil- 
son et  al.,  1  Baldwin's  C.  C.  R.  102. 

132.  All  persons  present  at  the  commission  of 
a  crime,  consenting  thereto,  aiding,  assisting,  or 
abetting  therein,  or  in  doing  any  act  w  hich  is  a 
constituent  of  the  offence,  are  principals.     Ibid. 

133.  The  word  ''rob,"  in  the  act  of  congress 
of  1825,  section  twenty-two.  is  used  in  the  com- 
mon law  sense.     Ibid.  93. 

134.  "Jeopardy,"  as  used  in  the  se-ction, 
means  a  well-grounded  apprehension  of  danger 
to  life,  in  case  of  refusal  to  yield  to  threats,  or 
resistance.     Ibid. 

135.  A  mail-carrier  is  within  the  eighteenth 
section  of  the  "act  regulating  the  post-office 
establishment/'  subjecting  to  a  penalty  in  cer- 
tain cases,  "persons  employed  in  any  of  the  de- 
partments of  the  general  post-office."  United 
States  V.  Belew,  2  Brock.  280. 

136.  The  twenty-fifth  section  of  the  post-office 
law,  which  prescribes  a  penalty  for  the  deten- 
tion of  a  letter,  refers  to  a  letter  or  packet  de- 
tained before  it  reaches  its  destination.  United 
States  V.  Pearce,  2  M'Lean,  14. 

137.  The  stealing  or  taking  a  letter  in  the 
twenty-second  section  means  a  clandestine  ta- 
king.    Ibid. 

13.  Slave-Trade. 

138.  The  offence  against  the  law  of  the  United 
States,  under  the  seventh  section  of  the  act  of 
congress,  passed  the  2d  of  March,  1807,  entitled 
"  an  act  to  prohibit  the  importation  of  slaves  into 
any  port  or  place  within  the  jurisdiction  of  the 
United  States,  from  and  after  the  1st  of  January, 
1808,"  is  not  that  of  importing  or  bringing  into 
the  United  States  persons  of  colour  with  intent 


to  hold  or  sell  such  persons  as  slaves,  but  that 
of  hovering  on  the  coast  of  the  United  States 
with  such  intent;  and  although  it  forfeits  the 
vessel  and  any  goods  or  effects  found  on  board, 
it  is  silent  as  to  disposing  of  the  coloured  per- 
sons found  on  board,  any  further  than  to  impose 
a  duty  upon  the  officers  of  armed  vessels  who 
make  the  capture  to  keep  them  safely,  to  be  de- 
livered to  the  overseers  of  the  poor,  or  the  go- 
vernor of  the  state,  or  persons  appointed  by  the 
respective  states  to  receive  the  same.  The 
United  States  v.  Preston,  3  Peters,  65. 

139.  The  persons  of  colour,  held  as  slaves 
under  an  order  of  the  district  court  of  Louisiana, 
in  a  case  in  which  the  decree  of  the  district 
court  was  afterwards  reversed;  were  illegally 
sold,  and  they  are  free.     Ibid. 

140.  The  African  slave-trade  is  contrary  to 
the  law  of  nature,  but  is  not  prohibited  by  the 
positive  law  of  nations.  The  Antelope,  10  Wheat. 
66;  6  Cond.  Rep.  30. 

141.  Although  the  slave-trade  is  now  pro- 
hibited by  the  laws  of  most  civilized  nations, 
still  it  may  be  lawfully  carried  on  by  the  sub- 
jects of  those  nations  who  have  not  prohibited 
it  b}'  municipal  acts  and  treaties.     Ibid. 

142.  The  slave-trade  is  not  piracy  unless 
made  so  by  the  treaties  or  statutes  of  the  nation 
to  whom  the  party  belongs.     Ibid. 

143.  The  right  of  visitation  and  search  does 
not  exist  in  time  of  peace.  A  vessel  engaged 
in  the  slave-trade,  even  if  prohibited  by  the  laws 
of  the  country  to  which  it  belongs,  cannot,  for 
that  cause  alone,  be  seized  on  the  high  seas  and 
brought  in  for  adjudication  in  time  of  peace,  in 
the  courts  of  another  country.  But  if  the  laws 
of  that  other  country  be  violated,  or  the  pro- 
ceeding be  authorized  by  treaty,  the  act  of  cap- 
ture is  not,  in  that  case,  unlawful.     Ibid. 

144.  Upon  an  indictment  under  the  slave-trade 
act  of  the  20th  of  April,  1818,  ch.  373.  ngainst 
the  owner  of  a  slave  ship,  testimony  of  the  de- 
clarations of  the  master,  being  a  part  of  the  res 
gesla?  connected  with  acts  in  furtherance  of  the 
voyage,  and  witfcin  the  scope  of  his  authority, 
as  agent  of  the  owner,  in  the  conduct  of  the 
guilty  enterprise,  is  admissible  in  evidence 
against  the  owner.  United  States  v.  Gooding,  12 
Wheat.  460;  6  Cond.  Rep.  572. 

145.  Upon  such  an  indictment  against  the 
owner,  charging  him  with  fitting  out  the  ship, 
with  intent  to  employ  her  in  the  illegal  voyage, 
evidence  is  admissible  that  he  commanded,  au- 
thorized, and  superintended  the  fitment,  through 
the  instrumentality  of  his  agents,  without  being 
personally  present.     Ibid. 

146.  In  such  an  indictment,  it  is  not  necessary 
to  specify  the  particulars  of  the  fitting  out :  it  is 
sufficient  to  allege  the  offence  in  the  w^ords  of 
the  statute.     Ibid. 

147.  Nor  is  it  necessary  that  there  should  be 
any  principal  offender  to  whom  the  defendant 
might  be  aiding  and  abetting.  These  terms  in 
the  statute  do  not  refer  to  the  relation  of  prin- 
cipal and  accessory  in  cases  of  felony ;  both  the 
actor  and  he  who  aids  and  abets  the  act  are  con- 
sidered as  principals.     Ibid. 

148.  It  is  necessary  that  the  indictment  should 
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aver  that  the  vessel  was  built,  fitted  out,  &c.,  or 
caused  to  sail,  or  be  sent  away,  within  the  juris- 
diction of  the  United  States.     Ibid. 

149.  An  averment  that  the  ship  was  fitted  out, 
&c.,  "  with  intent  that  the  said  vessel  should  be 
employed"  in  the  slave-trade,  is  fatally  defec- 
tive, the  words  of  the  statute  being  "  with  intent 
to  employ"  the  vessel  in  the  slave-trade,  and 
exclusively  referring  to  the  intent  of  the  party 
causing  the  act.     Ibid. 

150.It  is  not  necessary,  to  incur  the  forfeiture 
under  the  slave-trade  acts,  that  the  equipments 
for  the  voyage  should  be  completed.  It  is  suf- 
ficient if  any  preparations  are  made  for  the  un- 
lawful purpose.  The  Plattsburgh,  10  Wheat. 
133  ;  6  Cond.  Rep.  43. 

151.  Certain  persons,  who  were  slaves  in 
Louisiana,  were,  by  their  owners,  taken  to  France 
as  servants,  and  after  some  time,  were,  by  their 
own  consent,  sent  back  to  New  Orleans;  some 
of  them  under  declarations  from  their  owners, 
that  they  should  be  free;  and  one  of  them,  after 
his  arrival,  was  held  as  a  slave.  The  ships  in 
which  these  persons  were  passengers,  were,  after 
their  arrival  in  New  Orleans,  libelled  for  alleged 
breaches  of  the  act  of  congress  of  April  20,  1818, 
prohibiting  the  importation  of  .slaves  into  the 
United  States:  Held,  that  the  provisions  of  the 
act  of  congress  do  not  apply  to  such  cases.  The 
object  of  the  law  was  to  put  an  end  to  the  slave- 
trade,  and  to  prevent  the  introduction  of  slaves 
from  foreign  countries.  The  language  of  the 
statute  cannot  properly  be  applied  to  persons  of 
colour  who  were  domiciled  in  the  United  States, 
and  who  are  brought  back  to  the  United  States, 
to  their  place  of  residence,  after  their  temporary 
absence.  The  United  Stales  v.  The  Garonne,  11 
Peters,  73. 

152.  A  libel  or  information,  under  the  ninth 
section  of  the  slave-trade  act  of  March  2,  1807, 
ch.  77.  alleging  that  the  vessel  sailed  from  the 
ports  of  New  York  and  Perth  Amboy,  without 
the  captain's  having  delivered  the  manifests  re- 
quired by  law  to  the  collector  or  surveyor  of 
New  York  and  Perth  Amboy,  is  defective;  the 
act  re(|uiring  the  manifest  to  be  delivered  to  the 
collector  or  a  surveyor  of  a  single  port.  The 
Man)  Ann,  8  Wheat.  380;  5  Cond.  Rep.  471. 

153.  Under  the  same  section,  the  libel  must 
charge  the  vessel  to  be  of  the  burden  of  forty 
tofis  or  more.  In  general,  it  is  sufficient  to  charge 
tho  offence  in  the  words  directing  the  forfeiture  ; 
but  if  the  worils  are  general,  embracing  a  whole 
class  of  individual  subject.?,  but  must  necessarily 
be  so  construed  as  to  embrace  only  a  subdivision 
of  that  elass,  the  allegation  must  conform  to  the 
legislative  sense  and  meaning.     Ibid. 

154.  The  prohibitions  in  the  slave-trade  acts 
of  the  lOlh  of  ]May,  1800,  ch.  205,  and  of  the 
20th  of  April,  1818,  extend  as  well  to  the  carry- 
ing of  slaves  on  freight,  as  to  cases  where  the 
persons  tiaiisported  are  the  property  of  citizens 
of  the  United  States;  and  to  the  carrying  of  them 
from  one  port  to  another,  of  the  same  foreign 
empire,  as  well  as  from  one  foreign  country  to 
another.  The  Merino,  9  Wheat.  391;  5  Cond. 
Rep.  623. 

155.  Under  the  fourth  section  of  the  act  of  the 


10th  of  May,  1800,  ch.  205,  the  owner  of  the 
slaves  transported  contrary  to  the  provisions  of 
that  act,  cannot  claim  the  same  in  a  court  of  the 
United  States,  although  they  may  be  held  in 
servitude  according  to  the  laws  of  his  own  coun- 
try. But  if,  at  the  time  of  the  capture  by  a  com- 
missioned vessel,  the  offending  ship  was  in  pos- 
session of  a  non-commissioned  captor,  who  had 
made  a  seizure  for  the  same  offence,  the  owner 
of  the  slaves  may  claim  ;  the  .section  only  apply- 
ing to  persons  interested  in  the  enterprise  or 
voyage  in  which  the  ship  was  employed  at  the 
time  of  such  capture.     Ibid. 

156.  The  offence  of  sailing  from  a  port  with 
an  intent  to  engage  in  the  slave-trade,  is  not 
committed  unless  the  vessel  sails  out  of  the  port, 
under  the  act  of  April  20.  1818,  ch.  86,  sections 
2  and  3.  The  United  Stales  v.  La  Coste,  2  Mason, 
129. 

157.  If,  under  the  act  of  April  20,  1818,  ch. 
86,  sections  2  and  3,  the  offence  of  causing  a 
vessel  to  sail  from  a  port  of  the  United  States, 
with  an  intent  to  engage  in  the  slave-trade,  be 
alleged  in  the  indictment  to  be  on  a  day  now 
last  past,  and  on  divers  days  and  times  before 
and  since  that  day,  the  allegation  is  sufficient; 
for  the  words  "  now  last  past"  mean  last  past, 
before  the  caption  of  the  indictment;  and  the 
words  ''on  divers  days  and  times"  may  be  re- 
jected as  surplusage,  if  the  offence  be  but  a  sin- 
gle offence.     Ibid. 

158.  It  is  not  necessaiy,  in  an  indictment  un- 
der the  act  of  April  20,  1818,  ch.  16.  sections  2 
and  3.  for  the  offence  of  causing  a  vessel  to  sail 
from  a  port  in  the  United  States,  with  an  intent 
to  engage  in  the  slave-trade,  to  allege  that  the 
negroes.  &c.,  were  to  be  transported  to  the  United 
States  or  their  territories;  or  that  they  were  free 
and  not  bound  to  service;  or  that  the  defendant 
was  a  citizen  or  resident  within  the  United 
States;  or  that  the  offence  was  committed  on 
board  an  American  vessel.  It  is  sufficient  if  the 
indictment  follow,  in  these  respects,  the  language 
of  the  statute,  and  is  as  certain.     Ibid. 

159.  One  of  the  phrases  used  in  the  statute 
being  "persons  of  colour,"  it  is  sufficient,  in  the 
indictment,  to  use  the  same  words,  without  more 
definite  specification  of  the  meaning  of  the  words. 
Ibid. 

160.  An  act  of  congress  declares  that  no  per- 
son shall  build,  fit,  equip,  load,  or  otherwise  pre- 
l)are  any  ship  or  vessel,  &c.,  within  any  port  of 
the  United  States,  nor  shall  cause  any  ship  or 
vessel  to  sail  from  any  port  of  the  United  States, 
for  the  purpose  of  carrying  on  any  traile  or  traffic 
in  slaves,  to  any  foreign  country:  and  it  declares 
that  "if  any  ship  or  vessel  shall  be  so  litteti  out 
as  aforesaid,  or  shall  be  caused  to  sail  as  afore- 
said, such  siiip  or  vessel,  &c.,  shall  be  forfeited 
to  the  United  States."  And  the  second  section 
inflicts  a  penalty  of  two  thousand  dollars  on  any 
person  who  shall  buiUi.  fit  out,  &c.,  &c.,  any 
such  ship  or  vessel,  knowing  or  intending  that 
the  same  shall  be  so  employed.  Held,  1st.  That 
the  forfeiture  of  the  vessel  is  not  incurred  by  the 
building  of  the  vessel  for  the  illegal  purpose 
aforesaid.  2d.  An  information  against  the  ves- 
sel, which  charges  "that  she  was  built,  fitted, 
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equipped,  loaded,  or  otherwise  prepared,  &c.,  or 
caused  to  sail,  &c.,  is  bad  for  the  uncertainty  as 
to  which  of  the  several  offences  is  charged  ;  and 
on  such  information  a  sentence  of  forfeiture 
ought  not  to  be  pronounced.  The  Brig  Caroline, 
1  Brockenb.  Rep.  593. 

161.  The  act  of  congress  of  the  28th  of  Feb- 
ruary. 1803,  forbidding  any  master  or  captain  of 
a  ship  or  vessel  to  import  or  bring  into  any  port 
of  the  United  States,  any  negro,  mulatto,  or  other 
person  of  colour,  under  certain  penalties,  where 
the  admission  or  ianportation  of  such  persons  is 
prohibited  by  the  laws  of  such  state,  does  not 
apply  to  coloured  seamen  employed  in  navigat- 
ing such  ship  or  vessel.  27te  Brig  Wilson,  1 
Brockenb.  Rep.  384. 

163.  It  is  siafhcient,  in  the  indictment  for  such 
offence,  to  allege  tlrat  the  defendant,  '-'as  master 
for  some  other  person,  the  name  whereof  being 
to  the  jurors  yet  unknown,"  did  cause  the  vessel 
to  sail,  &c.  United  States  v.  La  Coste,  2  Mason, 
129. 

163.  It  is  not  necessary,  on  an  indictment  on 
the  slave-trade  act  of  April  20,  1818,  ch.  86, 
sections  2  and  3,  to  aver  that  the  defendant 
knowingly  committed  the  offence.  United  Slates 
v.  Smith,  2  Mason,  143. 

164.  Africans,  who  were  first  captured  by  a 
belligerent  privateer,  fitted  out  in  violation  of  the 
neutrality  of  the  United  States,  or  by  a  pirate, 
and  then  recaptured  and  brought  into  the  United 
States,  under  a  reasonable  suspicion  that  a  vio- 
lation of  the  slave-trade  acts  was  intended,  are 
not  to  be  restored  without  full  proof  of  the  pro- 
prietary interest ;  for  in  such  a  case  the  capture 
is  lawfid.  The  Antelope,  10  Wheat.  66  :  6  Cond. 
Rep.  30. 

165.  If  a  foreign  claimant  of  a  vessel,  seized 
for  being  engaged  in  the  slave-trade,  sets  up  a 
title  derived  from  American  owners,  he  must 
give  affirmative  evidence  that  the  case  has  no 
admixture  of  American  property.  United  States 
V.  La  Jeuiie  Eugene,  2  Mason,  409. 

166.  The  African  slave-trade,  abstractly  con- 
sidered, is  inconsistent  with  the  law  of  nations; 
and  a  claim  founded  upon  it  may  be  repelled  in 
any  court  where  it  is  asserted,  unless  th-e  trade 
be  legalized  by  the  nation  to  which  claimant 
belongs.    Ibid. 

14.  Treason. 

167.  To  constitute  a  levying  of  war,  there 
must  be  an  assemblage  of  persons  for  the  pur- 
pose of  effecting  by  force  a  treasonable  purpose. 
Enlistment  of  men  to  serve  aaain.^t  government 
is  not  sufficient.  Ex  parte  Bollman  and  Sioart- 
woitt,  4  Cranch,  75;  2  Cond.  Rep.  32. 

168.  When  war  is  levied,  all  those  who  per- 
form any  part,  however  minute,  or  however  re- 
mole  from  the  scene  of  action,  and  who  are 
actually  leagued  in  the  general  conspiracy,  are 
traitors.     Ibid. 

169.  An  assemblage  of  men,  for  the  purpose 
of  revolutionizing  by  force  the  government  esta- 
blished by  the  United  Stales  in  any  of  its  territo- 
ries, as  a  step  to  or  the  means  of  executing  some 
great  projects,  amounts  to  levying  war,  and  is 
treason.     The    travelling  of   individuals  to  tlie 


place  of  rendezvous  is  not  sufficient;  but  the 
meeting  of  particular  bodies  of  men,  and  their 
marching  from  places  of  partial  to  a  place  of 
general  rendezvous,  is  such  an  assemblage  as 
constitutes  a  levying  of  war.     Ibid. 

170.  A  mere  conspiracy  to  subvert  the  govern- 
ment of  another  country  is  not  treason.     Ibid. 

171.  It  is  not  necessary  that  the  individual 
should  appear  in  arms  against  his  country,  to 
constitute  treason.     Ibid. 

172.  In  the  case  of  the  United  States  v.  Vigol, 
circuit  court  of  Pennsylvania,  1795,  on  the  trial 
of  the  defendant  for  treason,  the  court  said : 
••'  The  fear  which  the  law  recogni.ses  as  an  ex- 
cuse for  the  perpetration  of  an  offence,  must 
proceed  from  immediate  and  actual  danger, 
threatening  the  very  life  of  the  party.  The  ap- 
prehension of  any  loss  of  property  by  waste  or 
fire,  or  even  the  apprehension  of  a  slight  or  re- 
mote injury  to  the  person,  furnishes  no  excuse." 
United  States  v.  Vigol,  2  Dall.  347. 

173.  The  defendant  was  indicted  for  treason 
in  levying  war  against  the  United  Stales.  He 
had  accompanied,  and  was  one  of  the  most  ac- 
tive of  the  party  who  had  attacked  the  house  of 
the  excise  officer,  with  guns,  drums,  &c.,  insisted 
upon  the  surrender  of  his  official  papers,  and 
extorted  an  oath  from  him  that  he  would  never 
act  again  in  the  execution  of  the  excise  law. 
The  party  afterwards  went  to  the  house  of  an- 
other collector,  ransacked  it,  and  burned  it  with 
its  contents,  including  his  books  ami  papers. 
The  collector  was  made  to  swear  he  would  not 
again  act  under  the  excise  law.  The  general 
combination  in  which  the  defendant  participated 
was  to  prevent  by  force  the  execution  of  the  ex- 
cise law.  The  defendant  was  found  guilty  under 
the  charge  of  the  court.     Ibid. 

174.  The  court  said:  "A  technical  objection 
has  been  suggested  in  favour  of  the  prisoner.  It 
is  said  that  the  offence  is  not  proved  to  have 
been  committed  on  the  day,  and  the  number  of 
the  insurgent  party  was  not  so  great,  as  the  in- 
dictment sfate-s."  But  both  these  exceptions, 
even  if  well  founded  in  fact,  are  immaterial  in 
point  of  law.  The  crime  is  proved  to,  have  been 
committed  as  laid,  before  the  charge  was  pre- 
sented; and  whether  it  was  committed  by  one 
hundred  or  five  hundred,  cannot  alter  the  guilt 
of  the  defendant.     Ibid. 

175.  The  defendant,  a  Spaniard  by  birth,  was 
indicted  for  high  treason  against  the  United 
States,  "  in  having  entered  on  board  a  French 
privateer,  and  capturing  an  American  vessel." 
He  had  taken  an  oath  of  allegiance  to  the  United 
States,  before  the  mayor  of  the  city  of  Philadel- 
phia, in  1793,  according  to  the  act  of  assembly 
of  Pennsylvania,  of  13th  March,  1789.  The 
circuit  court  of  the  Pennsylvania  circuit  held 
that  he  was  not  a  citizen  of  the  United  States, 
and  could  not  commit  treason.  The  United  States 
v.  Velalto,  2  Dall.  370. 

176.  In  cases  of  trials  for  treason,  as  the  act- 
of  congress  does  not  fix  the  number  of  jurors,- 
nor  expressly  adopt  any  state  rule  for  the  pur- 
pose, it  is  the  necessary  consequence  that  the 
subject  must  depend  on  the  common  law;  and 
by  the  common  law,  the  court  may  direct  any 
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number  of  jurors  to  be  summoned,  on  a  consi- 
deratioil  of  all  the  circumstances  under  which 
the  venire  is  issued.  The  United  Slates  v.  2Vie 
Insurgents  of  Pennsylvania,  2  Dall.  335. 

177.  The  caption  and  the  indictment  seem 
naturally  to  form  an  instrument;  and  copies  of 
both  should  be  delivered  tu  the  prisoner,  under 
the  provisions  of  the  act  of  congress.     Jbid. 

178.  The  places  of  abo^'le  of  the  jurors  and 
witnesses  should  be  furnished  to  the  prisoner. 
Ibid. 

179.  The  court  have  established  it  as  a  prin- 
ciple, that  no  laches  shall  be  imputed  to  the  pri- 
soner charged  with  treason,  for  taking  time  to 
send  into  the  counties  where  the  witnesses  for 
the  prosecution  reside,  after  he  has  received  no- 
tice of  their  names.  Tlie  United  States  v.  Slew- 
art.  2  Dall.  343. 

180.  If  the  object  of  an  insurrection  was  tro 

J)revent  the  execution  of  the  act  of  congress  by 
orce  and  intimidation,  the  offence,  in  legal  esti- 
mation, is  high  treason,  by  levying  war.  The 
United  States  v.  Mitchell.  2  Dall.  348. 

181.  An  act  committed  with  a  felonious  inten- 
tion, cannot  be  given  in  evidence  upon  the  trial 
of  an  indictment  for  high  treason.     Ibid.  357. 

182.  The  defendant  was  indicted  for  treason 
in  adhering  to  the  enemies  of  the  United  States. 
in  going  from  the  British  squadron  to  the  slate 
of  Delaware,  with  intention  of  procuring  provi- 
sions for  the  squadron.  The  court  held  that  the 
going  from  the  British  squadron  to  the  shore,  for 
the  purpose  of  peaceably  procuring  provisions 
for  the  enemy,  did  not  amount  to  an  act  of  trea- 
son; as  this  conduct  rested  in  intention,  which 
is  not  punishable  by  our  laws.  The  United  States 
V.  Pryor,  3  Wash.  C.  C.  R.  234. 

183.  Aliter,  if  a  person  has  carried  provisions 
towards  the  enemy,  with  intent  to  supply  him, 
although  defeated  in  the  intention.     Ibid. 

1S2.  If  the  prisoner's  intention  had  been  to 
procure  previsions  for  the  enemy,  by  uniting 
with  him  in  acts  of  hostility  against  the  citizens 
of  the  UnitL-d  Slates,  his  progressing  towards  the 
shore  would  have  been  an  overt  act  of  adhering 
to  the  euurny,  thou:,'h  nothing  should  have  been 
accomplished.     Ibid. 

185.  A  resistance  of  the  execution  of  a  law 
of  the  United  States,  accompanied  by  force,  for 
•a  private  purpose,  is  not  treason.  To  constitute 
that  oirenctr,  the  object  of  the  resistance  must 
be  of  a  public  and  general  character.  'The  U.  S. 
V.  Huxie.  1  I'aine,  265. 

18fi.  The  peoj)lt!  of  America  have  declared  by 
the  constitution  of  the  Unitt'd  Statcp,  that  Ireiison 
"Hhall  consist  otdy  in  levying  war  against  tin- 
Uiiitt!il  Slate.H,  or  in  adhi-ruig  to  their  enemies, 
giving:  them  aid  and  comfort."  This  high  crime 
con.iisls  of  overt  acts,  m  hich  mu.-'t  be  proved  by 
two  witnefl.He.H,  or  by  the  roiife.«.Hion  of  the  party 
in  open  court.      1  Burr'.s  Trial,  14. 

187.  An  intention  to  commit  treason,  is  an 
ofTenco  enlindy  distinct  from  the  actual  commis- 
sion of  that  crime.  War  can  only  be  levieil  by 
the  employment  of  actual  force;  troojw  must  bo 
embodied,  men  must  be  assembled,  ni  order  to 
levy  war.     Ibid. 

188.  Allhoiii'h  the  constitution  declares  that 


two  witnesses  are  necessary  to  produce  convic- 
tion, it  may  not  be  so  strictly  and  absolutely  ne- 
cessary to  authorize  an  indictment  being  found 
a  tme  bill.  Although  there  must  be  two  wit- 
nesses to  the  general  charge  of  treason,  yet  it 
seems  that  one  witness  may  be  suliicient  to 
prove  one  act,  and  another  to  prove  another  act 
Ibid.  196. 

189.  What  is  the  natural  import  of  the  words 
"  levying  war,"  and  who  may  be  said  to  levy 
it?  Had  their  first  application  to  treason  been 
made  in  the  constitution  of  the  United  States, 
they  would  certainly  have  admitted  of  some 
latitude  of  construction.  Taken  most  literally, 
they  are  perhaps  of  the  same  import  with  the 
words,  raising  or  creating  war ;  but  as  those  who 
join  after  the  commencement  are  equally  the 
objects  of  punishment,  there  would  be,  probably, 
a  general  admission  that  the  terms  also  compre- 
hended making  war.  or  carrying  on  war.  In  the 
construction  which  courts  would  be  required  to 
give  these  words,  it  is  not  improbable  that  those 
who  should  raise,  create,  make,  or  carry  on  war, 
might  be  comprehended.  The  various  acts, 
which  would  be  considered  as  coming  within 
the  term,  woukl  be  settled  by  a  course  of  deci- 
sions; and  it  would  be  aflirming  boldly  to  say, 
that  those  only  who  actually  constitute  a  portion 
of  the  military  force  appearing  in  arms,  could 
be  consideretl  as  levying  war.  There  is  no  dif- 
ficulty in  affirming  that  there  must  be  a  war,  or 
the  crime  of  levying  it  caimot  exist ;  but  there 
would  often  be  considerablt;  difficulty  in  affirm- 
ing that  a  particular  act  ditl.  or  did  not,  involve 
the  person  committing  it  in  the  guilt  ami  in  the 
fact  of  levying  war.  If,  for  example,  an  army 
should  be  actually  raised  for  the  avowed  purpo.se 
of  carrying  on  open  war  against  the  United 
States,  and  subverting  their  government  ;  the 
point  must  be  weighed  very  deliberately,  before 
a  judge  would  venture  to  decide  that  an  overt 
act  of  levying  war  had  not  been  committed  by 
a  commissary  of  purchases,  who  never  saw 
the  army,  but  who,  knowing  its  object,  and 
leaguing  himself  with  the  rebels,  supplied 
that  army  with  provisions;  or  by  a  recruit- 
ing officer,  holding  a  commission  in  the  rebel 
service,  who,  though  never  in  camp,  executed 
the  jiarticular  duty  assigned  to  him.  2  Burr's 
Trial,  401. 

190.  But  the  term  is  not  for  the  first  time  ap- 
l)lied  to  treason  by  the  constitution  of  the  Ignited 
States.  It  is  a  technical  term.  It  is  used  in  a 
very  olil  statute  of  that  country,  whose  language 
is  our  language,  and  wlio.se  laws  form  the  sub- 
stratum of  our  laws.  It  is  scarcely  conceivable 
that  the  term  was  not  employed  by  the  fiamers 
of  our  constitution,  in  the  .'*eiise  whicli  IkuI  been 
affixed  to  it  by  those  from  whom  we  borroweil 
it.  So  far  as  the  meaning  of  Jiiy  terms,  particu- 
larly terms  of  art,  is  completely  ascertained  ; 
llio.se  by  whom  they  aie  employed  must  bi;  con- 
sidered as  employing  them  in  their  ascertained 
meaning,  unless  the  contrary  be  proved  by  the 
context.  It  is  therefore  reasonable  to  .suppo.se, 
unless  it  be  incompatible  with  other  expressions 
of  the*  con.Hlilntion,  that  the  term  '•  levying  war" 
is  u.sed  in  that  instrument  in  the  .-^ame  .sense  in 
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which  it  was  iindeistood  in  England,  and  in  this 
country,  to  have  been  used  in  the  statute  of  the 
25th  of  Edward  III.,  from  which  it  was  borrowed. 
Ibid.  402. 

191.  Those  who  perform  a  part  in  the  prose- 
cution of  the  war,  may  correctly  be  said  to  levy 
war,  and  to  commit  treason  under  the  constitu- 
tion. It  will  be  observed,  that  this  opinion  does 
not  extend  to  the  case  of  a  person  who  performs 
no  act  in  the  prosecution  of  the  war — who  coun- 
sels and  advises  it;  or  who,  being  engaged  in 
the  conspiracy,  fails  to  perform  his  part.  Whe- 
ther such  persons  may  be  implicated  by  the 
doctrine,  that  whatever  would  make  a  man  an 
accessory  in  felony,  makes  him  a  principal  in 
treason,  or  are  excluded,  because  that  doctrine 
is  inapplicable  to  the  United  States;  the  consti- 
tution having  declared  that  treason  shall  consist 
only  ill  levying  war,  and  having  made  the  proof 
of  overt  acts  necessary  to  conviction  ;  is  a  ques- 
tion of  vast  importance,  which  it  would  be  proper 
for  the  supreme  court  to  take  a  fit  occasion  to 
decide  ;  but  which  an  inferior  tribunal  would 
not  willingly  determine,  unless  the  case  before 
them  should  require  it.     Ibid.  405. 

192.  In  cases  of  constructive  treason,  such  as 
pulling  down  meeting-houses,  where  the  direct 
and  avowed  object  is  not  the  destruction  of  the 
sovereign  power,  some  act  of  violence  might  be 
generally  required  to  give  to  the  crime  a  suffi- 
cient degree  of  malignity  to  convert  it  into  trea- 
son, to  render  the  guilt  of  any  individual  une- 
quivocal.    Ibid.  408. 

193.  The  opinions  of  the  best  elementary  wri- 
ters concur  in  declaring  that  where  a  body  of 
men  are  assembled  for  the  purpose  of  making 
war  against  the  government,  and  are  in  a  condi- 
tion to  make  that  war,  the  assemblage  is  an  act 
of  levying  war.  These  opinions  are  contradicted 
by  no  adjudged  case,  and  are  supported  by 
Vaughan's  case.     Ibid. 

Independent  of  authority,  trusting  only  to  the 
dictates  of  reason,  and  exiwunding  terms  accord- 
ing to  their  ordinary  signification,  we  should  pro- 
bably all  concur  in  the  declaration,  that  war 
could  not  be  levied  without  the  employment  and 
exhibition  of  force.  War  is  an  appeal  from  rea- 
son to  the  sword  ;  and  he  who  makes  the  appeal 
evidences  the  fact  by  the  use  of  the  means. 
His  intention  to  go  to  war  may  be  proved  by 
words  :  but  the  actual  going  to  war  is  a  fact 
which  is  to  be  proved  by  open  deed.  The  end 
is  to  be  efTected  by  force ;  and  it  would  seem 
that  in  cases  where  no  declaration  is  to  be  made, 
the  state  of  actual  war  could  only  be  created  by 
the  employment  of  force,  or  being  in  a  condition 
to  employ  it.  But  the  term,  having  been  adopted 
by  our  constitution,  must  be  understood  in  that 
sense  in  which  it  was  universally  received  in 
this  country,  when  the  constitution  was  framed. 
The  sense  in  which  it  was  received  is  to  be  col- 
lected from  the  most  approved  authorities  of  that 
nation  from  which  we  have  borrowed  the  term. 
Ibid.  409. 

195.  In  his  charge  to  the  grand  jury  when 
John  Fries  was  indicted,  in  consequence  of  a 
forcible  opposition  to  the  direct  tax,  Judge  Ire- 
dell is  understood  to  have  said,  "  I  think  I  am 


warranted  in  saying  that  if,  in  the  case  of  the 
insurgents  who  may  come  under  your  considera- 
tion, the  intention  was  to  prevent  by  force  of 
arms  the  execution  of  any  act  of  the  congress  of 
the  United  States  altogether,  any  forcible  oppo- 
sition, calculated  to  carry  that  intention  into 
effect,  was  a  levying  of  war  against  the  United 
Slates,  and  of  course  an  act  of  treason."  To 
levy  war  then,  according  to  this  opinion  of  Judge 
Iredell,  required  the  actual  exertion  of  force. 
Ibid.  413. 

196.  Every  opinion,  to  be  correctly  under- 
stood, ought  to  be  considered  with  a  view  to  the 
case  in  which  it  was  delivered.  In  the  case  of 
the  United  States  against  Bollman  and  Swart- 
wout,  there  was  no  evidence  that  even  two  men 
had  ever  met  for  the  purpose  of  executing  the 
plan,  in  which  those  persons  were  charged  with 
having  participated.  It  was  therefore  sufficient 
for  the  court  to  say,  that  unless  men  were  as- 
sembled, war  could  not  be  levied.  That  case 
was  decided  by  this  declaration.  The  court 
might  indeed  have  defined  the  species  of  assem- 
blage which  would  amount  to  levying  of  war ; 
but,  as  this  opinion  was  not  a  treatise  on  treason, 
but  a  decision  of  a  particular  case,  expiessiona 
of  doubtful  import  should  be  construed  iu  refer- 
ence to  the  case  itself;  and  the  mere  omission 
to  state  that  a  particular  circumstance  was  ne- 
cessary to  the  consummation  of  the  crime,  ought 
not  to  be  construed  into  a  declaration  that  the 
circunistance  was  unimportant.  General  ex- 
pressions ought  not  to  be  considered  as  over- 
ruling settled  principles,  without  a  direct  decla- 
ration to  that  effect.     Ibid.  415. 

197.  It  seems  to  be  perfectly  clear,  that  it 
would  not  be  sufficient  for  an  indictment  to 
allege  generally  that  the  accused  had  levied  war 
against  the  United  States.  The  charge  must  be 
more  particularly  specified,  by  laying  what  is 
termed  an  overt  act  of  levying  war.     Ibid. 

198.  It  is  conceived  by  the  court  to  be  possi- 
ble, that  a  person  may  be  concerned  in  a  trea- 
sonable conspiracy,  and  yet  be  legally  as  well  as 
actually  absent  while  some  one  act  of  the  trea- 
son is  perpetrated.  If  a  rebellion  should  be  so 
"extensive  as  to  spread  through  every  state  in  the 
Union,  it  will  scarcely  be  contended  that  every 
individual  concerned  in  it,  is  legally  present  at 
every  overt  act  committed  in  the  course  of  that 
rebellion.  It  would  be  a  very  violent  presump- 
tion indeed,  too  violent  to  be  made  without  clear 
authority,  to  presume  that  even  the  chief  of  the 
rebel  army  was  legally  present  at  every  such 
overt  act.  If  the  main  rebel  army,  with  the 
chief  at  its  head,  should  be  pro.secuting  war  at 
one  extremity  of  our  territory,  say  in  New  Hamp- 
shire— if  this  chief  should  be  there  captured  and 
sent  to  the  other  extremity  for  the  purpose  of 
trial — if  his  indictment,  instead  of  alleging  an 
overt  act,  which  was  true  in  point  of  fact,  should 
allege  that  he  had  assembled  some  small  party, 
which  in  truth  he  had  not  seen,  and  had  levied 
war  by  engaging  in  a  skirmish  in  Georgia  at  a 
time  when  in  reality  he  was  fighting  a  battle  in 
New  Hampshire — if  such  evidence  would  sup- 
port such  an  indictment  by  the  fiction  that  he 
was  legally  present,   though  really  absent,  all 


516 


CRIMES. 


Treason. — Violation  of  the  Neutrality  of  the  Uniteil  States. 


vould  ask  to  what  purpose  are  those  provisions 
m  the  constitution,  which  direct  the  place  of 
trial,  and  ordain  that  the  accused  shall  be  in- 
formed of  the  nature  and  cause  of  the  accusa- 
tion 1     Ibid.  425. 

199.  If  it  be  true  that  the  constitutional  defi- 
nition of  treason  comprehends  him  who  advises 
or  procures  an  assemblage  that  levies  war,  it 
would  not  follow  that  such  adviser  or  procurer 
might  be  charged  as  having  been  present  at  the 
assemblage.  If  the  adviser  or  procurer  be 
within  the  constitutional  definition  of  levying 
^var,  and  independently  of  the  agency  of  the 
common  law,  do  actually  levy  war,  then  the  ad- 
visement or  procurement  is  an  overt  act  of  levy- 
ing war.  If  it  be  the  overt  act  on  which  he  is 
to  be  convicted,  then  it  must  be  charged  in  the 
indictment ;  for  he  can  only  be  convicted  on 
proof  of  the  overt  acts  that  are  charged.  Ibid. 
438. 

200.  If  the  overt  act  laid  in  the  indictment  is 
not  proved  by  two  witnesses,  no  testimony,  in 
its  nature  corroborative  or  confirmatory,  is  ad- 
missible or  can  be  relevant.     Ibid.  444. 

201.  It  is  a  settled  principle  in  the  law,  that 
the  accessory  cannot  be  guilty  of  a  greater  offence 
than  his  principal.  The  ma.xim  is  accessorious 
sequitur  naturam  sui  principalis ;  the  accessory 
follows  the  nature  of  his  principal.  Hence  re- 
sults the  necessity  of  establishing  the  guilt  of 
the  .principal  before  the  accessory  can  be  tried  ; 
for  the  degree  of  guilt  w-hich  is  incurred  by 
counselling  or  commanding  the  commission  of  a 
crime,  depends  upon  the  actual  commission  of 
that  crime.  No  man  is  an  accessory  to  murder, 
unless  the  fact  has  been  committed.  Ibid. 
440. 

202.  The  present  indictment  charges  the  pri- 
soner with  levying  war  against  the  United  States^ 
and  alleges  an  overt  act  of  levying  war.  That 
overt  act  must  be  proved,  according  to  the  man- 
dates of  the  constitution,  and  of  the  act  of  con- 
gress, by  two  witnesses.  It  is  not  proved  by  a 
single  witness.  The  presence  of  the  accused 
has  been  stated  to  be  an  essential  component 
part  of  the  overt  act  in  this  indictment,  unless 
the  common  law  principle  respecting  accessories 
should  render  it  unnecessary ;  and  there  is  not 
only  no  witness  who  has  proved  his  actual  or 
fegal  presence,  but  the  fact  of  his  absence  is  not 
contioverted.  The  counsel  for  the  prosecution 
offer  to  give  in  evidence  subsequent  transactions 
at  a  different  stale,  in  order  to  prove — what? 
the  overt  act  laiil  in  the  indictment!  that  the 
prisoner  was  one  of  those  who  assembled  at 
BlaiHinrhas.sett'.s  island  ]  No  :  that  is  not  alleged. 
It  is  well  known  that  such  testimony  is  not  com- 
petent to  establish  such  a  fact.  The  constitu- 
tion and  law  recpiire  that  the  fact  sliould  be 
established  by  two  witnesses;  not  bv  the  esta- 
blishment of  other  facts  from  whi<'h  the  jury 
might  reason  to  this  fact.  The  testimony  then 
is  not  relevant.  If  it  can  be  introduced,  it  is 
only  in  the  characttn-  of  corroboialive  or  con- 
firmatory testimony,  after  the  overt  act  has  been 
proved  by  two  witnesses,  in  such  manner  that 
the  ([ue.^tion  of  fact  ought  to  be  left  with  the 
jury.     Ibid.  443. 


15.  Violation  of  the  Neutrality  of  the  United  States, 

203.  It  is  a  violation  of  the  act  of  June  5lh, 
1794,  ch.  226,  to  concert  an  expedition  from  the 
United  States  to  commit  hostilities  against  a 
power  at  peace  with  the  United  States;  and  it  is 
unimportant  that  such  expedition  originated  be- 
yond seas,  if  carried  on  from  this  country.  It  is 
unimportant  whether  the  persons  engaged  in 
such  a  purpose  engage  the  w  hole  vessel  to  them- 
selves, or  depart  from  the  United  States  as  pas- 
sengers. Ex  parte  Needham  et  al..  1  Peters'  C.  C. 
R.  487. 

204.  The  previous  knowledge  or  approbatioii 
of  the  president,  of  the  illegal  act  of  a  citizen, 
can  afford  him  no  justification  for  the  breach  of 
a  constitutional  law.  Trial  of  Smith  and  Oo^den, 
237. 

205.  To  bring  a  case  within  the  5lh  sec.  of  the 
act  of  June  5th,  1794,  ch.  226,  made  perpetual 
by  the  act  of  April  24lh,  1800,  ch.  189,  prohibit- 
ing any  person,  within  the  territory  or  jurisdic- 
tion of  the  United  States,  from  providing  or  pre- 
paring the  means  of  a  military  expedition  or  en- 
terprise, to  be  carried  on  from  thence  against  the 
territory  or  dominions  of  any  foreign  prince  or 
state,  with  whom  the  United  States  are  at  peace; 
it  is  immaterial  whether  or  not  the  vessel,  at  the 
identical  time  of  sailing,  is  in  complete  readiness 
for  hostile  engagement.  If  the  vessel  sailed  with 
the  means  and  intent  to  carry  it  on,  such  an  en- 
terprise is  within  the  act.    Ibid.  240. 

206.  Indictment  under  the  third  section  of  the 
act  for  the  punishment  of  certain  crimes  against 
the  United  States,  &c.,  passed  April  20,  1818. 
The  indictment  charged  the  defendant  witli  being 
knowingly  concerned  in  the  fitting  out,  in  the  port 
of  Baltimore,  a  vessel,  with  intent  to  employ  her 
in  the  service  of  a  foreign  "people."  The  United 
provinces  of  Buenos  Ayres,  against  the  subjects 
of  the  emperor  of  Brazil,  with  whom  the  United 
States  were  at  peace.  The  vessel  went  from 
Baltimore  to  St.  Thomas,  and  was  there  fully 
armed.  She  afterwards  cruised  under  the  Bue- 
nos Ayrean  flag.  To  bring  the  defendant  with- 
in the  words  of  the  act,  it  is  not  necessary  to 
charge  him  with  being  concerned  in  fitting  out 
and  arming  the  vessel :  the  words  of  the  act  are, 
"fitting  out  or  arming,"  either  will  constitute  the 
offence.  It  is  sufficient  if  the  indictment  charges 
the  offence  in  the  words  of  the  act.  IVte  U.  S.  v. 
John  B.  Quincij,  6  Peters,  445. 

207.  It  is  true  that  with  respect  to  those  who 
have  been  denominatei.1  at  the  bar,  "the  chief 
actors,"  tlie  law  would  seem  to  make  it  necessary 
that  they  should  be  charged  with  "fitting  out 
and  arming."  The  word's  may  re(]nire  that  both 
shall  concur,  anil  the  vessel  be  put  in  acondition 
to  commit  hostilities  in  order  to  bring  her  within 
the  law ;  but  an  attempt  to  fit  out  and  arm  is 
made  an  offence.  This  is  certainly  doing  some- 
thing short  of  a  complete  fitting  out  and  arming. 
To  attempt  to  do  an  act  does  not,  either  in  law 
or  common  parlance,  imply  a  comi)letion  of  the 
act  or  any  definite  progress  towards  it.  Any 
effort  or  endeavour  to  effect  it,  will  satisfy  the 
terms  of  the  law.  it  is  not  necessary  that  the 
vessel,  when  she  left  Baltimore  for  St.  Thomas, 
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and  during  the  voyage  from  Baltimore  to  St. 
Thomas,  was  armed,  or  in  a  condition  to  commit 
hostilities,  in  order  to  find  the  defendant  guilty 
of  the  offence  charged  in  the  indictment.     Ibid. 

208.  The  defence  consists,  principally,  in  the 
intention  with  which  the  preparations  to  commit 
hostilities  were  made.  These  preparations,  ac- 
cording to  the  very  terms  of  the  act,  must  be 
made  within  the  limits  of  the  United  Slates:  and 
it  is  equally  necessary  that  the  intention,  with 
respect  to  the  employment  of  the  vessel,  should 
be  formed  before  she  leaves  the  United  States. 
And  this  must  be  a  fi.\ed  intention  :  not  condi- 
tional or  contingent,  depending  on  some  future 
arrangements.  This  intention  is  a  question  be- 
longing, exclusively,  to  the  jury  to  decide.  It  is 
the  material  point  on  which  the  legality  or  crimi- 
nality of  the  act  must  turn,  and  decides  whether 
the  adventure  is  of  a  commercial  or  warlike  cha- 
racter.    Ibid. 

209.  The  law  does  not  prohibit  armed  vessels 
belonging  to  citizens  of  the  United  States  from 
sailing  out  of  our  ports:  it  only  requires  the 
owners  to  give  security  that  such  vessels  shall 
not  be  employed  by  them  to  commit  hostilities 
against  foreign  powers  at  peace  with  the  United 
Stales.     Ibid. 

210.  The  collectors  are  not  authorized  to  de- 
tain vessels,  although  manifestly  built  for  warlike 
purposes,  and  about  to  depart  from  the  United 
States,  unless  circumstances  shall  render  it  pro- 
bable that  such  vessels  are  intended  to  be  em- 
ployed by  the  owners  to  commit  ho-stilities  against 
some  foreign  power  at  peace  with  the  United 
States.  All  the  latitude,  therefore,  necessary  for 
commercial  purposes  is  given  to  our  citizens ;  and 
they  are  restrained  only  from  such  acts  as  are 
calculated  to  involve  the  country  in  war.  If  the 
defendant  was  knowingly  concerned  in  fitting 
out  the  vessel  within  the  United  States,  with  the 
intent  that  she  should  be  employed  to  commit 
hostilities  against  a  slate,  or  prince,  or  people,  at 
peace  with  the  United  States,  that  intention  being 
defeated  by  what  might  afterwards  take  place 
in  the  West  Indies,  would  not  purge  the  offence 
Avhich  was  previously  consummared.  It  is  not 
necessary  that  the  design  or  offence  should  be- 
carried  into  execution  in  order  to  constitute  the 
offence.     Ibid. 

211.  The  indictment  charges  that  the  defend- 
ant was  concerned  in  fitting  out  the  Bolivar,  with 
intent  that  she  should  be  employed  in  the  ser- 
vice of  a  foreign  people,  tliat  is  to  srj,  in  the 
service  of  the  United  Provinces  of  Rio  de  la 
Plata.  It  was  in  evidence  that  the  United  Pro- 
vinces of  Rio  de  la  Plata  had  been  regularly  ac- 
knowledged as  an  independent  nation,  by  the 
executive  department  of  the  United  States,  before 
the  year  1827.  It  was  argued  that  the  word 
"people"  is  not  applicable  to  nation  or  power. 
By  the  court: — The  objection  is  one  purely  tech- 
nical, and  we  think  not  well  founded ;  the  word 
'=  people,"  as  here  used,  is  merely  descriptive  of 
the  power  in  whose  service  the  vessel  was  to  be 
employed,  and  it  is  one  of  the  denominations 
applied  by  the  act  of  consress  to  a  foreign  power. 
Ibid.  ^  ^    ^ 

212.  Accepting  a  commission  from  any  dis- 
VoL.  I.— 44  ^ 


trict  of  people  or  association  of  people,  to  carry 
on  war  against  any  people  or  state  with  whom 
we  are  at  peace,  is  an  offence.  Charge  to  the 
Grand  Jury,  2  M'Lean's  C.  C.  R.  2. 

213.  The  commission  must  have  been  accepted 
and  exercised  within  the  jurisdiction  where  pro- 
secuted.    Ibid. 

214.  To  begin  to  set  on  foot  is  also  an  offence. 
Ibid. 

215.  To  contribute  money,  clothing  for  the 
troops,  provisions,  arms,  &c.,  is  a  violation  of  the 
law.     Ibid.  3. 

216.  The  criminal  intent  must  be  shown.  Ibid. 

217.  The  acts  must  have  been  done,  to  consti- 
tute the  offence,  within  the  district  where  indict- 
ment shall  be  found.     Ibid.  4. 

218.  Respect  for  the  laws  essential  to  the 
maintenance  of  our  government.     Ibid. 


CRIMINAL  LAW. 

1.  A  warrant  of  commitment  by  two  justices 
of  the  peace  of  the  county  of  Ale.xantlria.  must 
state  some  certain  good  cause  for  the  same,  sup- 
ported by  oath.  The  discharge  of  the  prisoner 
from  continement,  the  warrant  being  illegal,  does 
not  prevent  the  justice  proceeding  de  novo,  if  the 
prisoner  is  really  a  person  of  ill  fame,  and  who 
ought  to  find  sureties  for  his  good  behaviour.  Ex 
parte  Biirford.  3  Cranch.  448  :  1  Cond.  Rep.  594. 

2.  Where,  by  a  law  of  Virginia,  a  penalty  was 
imposed  for  keeping  a  gaming  table,  and  the 
same  was  given  to  any  person  who  should  sue 
for  the  same,  an  indictment  in  the  name  of  the 
United  Slates  for  the  offence,  cannot  be  sus- 
tained; but  the  penally  must  be  sued  for  in  the 
form  authorized  by  the  law.  The  United  States 
V.  Simms,  1  Cranch,  252;  1  Cond.  Rep.  305. 

3.  The  courts  of  the  United  Slates  have  no 
common  law  jurisdiction  in  cases  of  libel  on  the 
government  of  the  United  Slates.  The  Untied 
States  V.  Hudson  and  Goodwin,  7  Cranch,  32 ;  2 
Cond.  Rep.  405. 

4.  The  clause  of  the  eighth  section  of  the  act 
of  congress,  "for  the  punishment  of  crimes 
against  the  United  States,"  which  piovides  that 
"the  trial  of  crimes  committed  on  the  high  seas, 
or  in  any  place  out  of  the  jurisdiction  of  any 
particular  slate,  shall  be  in  the  district  where 
the  offender  is  apprehended,  or  into  which  he 
may  be  first  brought,"  applies  only  to  offences 
committed  on  the  high  seas,  or  in  some  river, 
haven,  basin,  or  bay,  not  within  the  jurisdiction 
of  a  particular  slate;  and  not  to  the  territories 
of  the  LTnited  Stales,  where  regular  courts  are 
established  competent  to  try  those  offences.  Ex 
parte  Bollmavi,  and  Swartwout,  4  Cranch,  75 ;  2 
Cond.  Rep.  33. 

5.  To  an  action  of  trespass  against  the  ser- 
geant-at-arms  of  the  house  of  representatives  of 
the  United  States,  for  an  a.ssault  and  battery  and 
false  imprisonment,  it  is  a  legal  justification  and 
bar,  to  plead  that  a  congress  was  held  and  sit- 
ting during  the  period  of  the  trespasses  com- 
plained of,  and  that  the  house  of  representatives 
had  resolved  that  the  plaintiff  had  been  guilty 
of  a  breach  of  the  privileges  of  the  house,  and 
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of  a  high  contempt  of  the  dignity  and  authority 
of  the  same  ;  and  had  ordered  that  the  speaker 
should  issue  his  warrant  to  the  sergeant-at-arras, 
commanding  him  to  take  the  plaintiff  into  cus- 
tody, wherever  to  be  found,  and  to  have  him 
before  the  said  house,  to  answer  to  the  said 
charge  ]  and  that  the  speaker  did  accordingly 
issue  such  a  warrant,  reciting  the  said  resolution 
and  order,  and  commanding  the  sergeant-at-arms 
to  take  the  plaintiff  into  custody,  &c.,  and  deli- 
vered the  said  warrant  to  the  defendant  j  by 
virtue  of  which  warrant  the  defendant  arrested 
the  plaintiff,  and  conveyed  him  to  the  bar  of  the 
house,  where  he  was  heard  in  his  defence  touch- 
ing the  matter  of  the  said  charge;  and  the  exa- 
mination being  adjourned  from  day  to  day,  and 
the  house  having  ordered  the  plaintiff  to  be  de- 
tained in  custody,  he  was  accordingly  detained 
by  the  defendant,  until  he  was  finally  adjudged 
to  be  guilty,  and  convicted  of  the  charge  afore- 
said, and  ordered  to  be  forthwith  brought  to  the 
bar,  and  reprimanded  by  the  speaker,  and  then 
discharged  from  custody;  and  after  being  thus 
reprimanded,  was  actually  discharged  from  tlie 
arrest  and  custody  aforesaid.  Anderson  v.  Dunn, 
6  Wheat.  204;  5  Cond.  Rep.  66. 

6.  An  indictment  under  the  crimes  act  of  1790, 
eh.  35,  sec.  37,  for  infracting  the  law  of  nations 
by  offering  violence  to  the  person  of  a  foreign 
minister,  is  not  a  case  "affecting  ambassadors, 
other  public  ministers,  and  consuls,"  within  the 
second  section  of  the  third  article  of  the  consti- 
tution of  the  United  States.  The  circuit  courts 
have  jurisdiction  of  such  an  offence  under  the 
eleventh  section  of  the  judiciary  act  of  1789, 
oh.  20.  The  United  States  v.  Ortega,  11  Wheat. 
467;  6  Cond.  Rep.  394. 

7.  Query,  Whether  the  jurisdiction  of  the  su- 
preme court  is  not  only  original,  but  exclusive 
of  the  circuit  court,  '-'in  cases  affecting  ambas- 
sadors, other  public  ministers,  and  consuls," 
within  the  true  construction  of  the  second  sec- 
tion of  the  third  article  of  the  constitution.   Ibid. 

8.  A  petition  was  presented  by  Tobias  Wat- 
kins  for  a  habeas  corpus,  for  the  purpose  of  in- 
quiring into  the  legality  of  his  confinement  in 
the  jail  of  the  county  of  Washington,  by  virtue 
of  a  judgment  of  the  circuit  court  of  the  United 
States  of  the  District  of  Columbia,  rendered  in 
a  criminal  prosecution  instituted  against  him  in 
that  court.  The  petitioner  alleged  that  the  in- 
dictments untler  which  lie  was  convicted  and 
sentenced  to  imprisonment,  charge  no  offence 
for  which  the  prisoner  was  punishable  in  that 
court,  or  of  which  that  court  could  take  cogni- 
zance,'and  consequently,  that  the  proceedings 
were  coram  non  judice  :  Held,  that  the  supreme 
court  has  no  jurisdiction  in  criminal  cases  which 
could  reverse  or  affirm  a  judgment  rendered  in 
the  circuit  court  in  such  a  case,  where  the  re- 
cord is  brought  up  directly  by  writ  of  error.  Ex 
parte  Tobias  Wallcitis,  3  Peters,  201. 

9.  The  district  attorney  is  specially  charged 
with  the  prosecution  of  all  delinquents  for  crimes 
and  offences,  and  these  duties  do  not  end  with 
the  judgment  or  order  of  the  court.  He  is  bound 
to  provide  the  marshal  with  all  necessary  pro- 


cess to  carry  into  execution  the  judgment  of  the 
court.  This  falls  within  his  general  superin- 
tending authority  over  the  prosecution.  Levy 
Court  of  Washington  v.  Ringgold,  5  Peters,  451. 

10.  The  third  section  of  the  act  of  congress, 
entitled  "an  act  more  effectually  to  provide  for 
the  punishment  of  certain  crimes  against  the 
United  States,  and  for  other  purposes,"  passed 
March  3,  1825,  is  to  be  limited  to  the  laws  of 
the  several  states  in  force  at  the  time  of  its 
enactment.  The  United  States  v.  Paid,  6  Peters, 
141. 

11.  The  defendant  was  indicted  for  robbing 
the  mail  of  the  United  States,  and  putting  the 
life  of  the  driver  in  jeopardy,  and  the  conviction 
and  judgment  pronounced  upon  it  extended  to 
both  offences.  After  this  judgment  no  prosecu- 
tion could  be  maintained  for  the  same  oifence, 
or  for  any  part  of  it,  provided  the  former  con- 
viction was  pleaded.  United  Slates  v.  Wilson,  7 
Peters,  150. 

12.  The  power  of  pardon  in  criminal  case.s 
has  been  exercised  from  time  immemorial  by 
the  executive  of  that  nation  whose  languagje  is 
our  language,  and  to  w'hose  judicial  institutions 
ours  bear  a  close  resemblance.  We  adopt  their 
principles  respecting  the  operation  and  effect  of 
a  parcfon,  and  look  into  their  books  for  the  rules 
prescribing  the  manner  in  which  it  is  to  be  used 
by  the  person  who  would  avail  himself  of  it. 
A  pardon  is  an  act  of  grace,  proceeding  from  the 
power  entrusted  with  the  execution  of  the  laws, 
which  exempts  the  individual  on  whom  it  is 
bestowed  from  the  punishment  the  law  infiicts 
for  a  crime  he  has  committed.  It  is  the  private, 
though  official  act  of  the  executive  magistrate, 
delivered  to  the  individual  for  whose  benefit  it 
is  intended,  and  not  communicated  officially  to 
the  court.     Ibid. 

13.  It  is  a  constituent  part  of  the  judicial 
system,  that  ihe  judge  sees  only  with  judicial 
eyes,  and  knows  nothing  respecting  any  parti- 
cular case  of  which  he  is  not  informed  judicially. 
A  private  deed,  not  communicated  to  him,  what- 
ever may  be  its  character,  whether  a  pardon  or 
release,  is  totally  unknown,  and  cannot  be  acted 
upon.  The  looseness  which  would  be  introduced 
into  judicial  proceedings  would  prove  fatal  to  the 
great  principles  of  justice,  if  the  judge  might 
notice  and  act  upon  facts  not  brought  regularly 
into  the  cause.  Such  a  proceeding,  in  ordinary 
cases,  would  subvert  the  best  estabfished  prin- 
ciples, and  would  overturn  those  rules  which 
have  been  settled  by  the  w^isdom  of  ages.  Ibid. 

14.  There  is  nothing  peculiar  in  a  pardon 
which  ought  to  distinguish  it  in  this  respect  from 
other  facts;  no  legal  principle  known  to  the 
court  will  sustain  such  a  distinction.  A  pardon 
is.  a  deed,  to  the  validity  of  which  delivery  is 
essential,  and  delivery  is  not  complete  without 
acceptance.  It  ma^-  then  be  n-jected  by  the 
person  to  wliom  it  is  tendered;  and  if  it  be  re- 
jected, we  have  discovered  no  power  in  a  court 
to  force  it  on  him.  It  may  be  supjiosed  that  no 
being,  condemned  to  tk-ath,  would  reject  a  par- 
don ;  but  the  rule  must  be  the  same  in  capital 
cases,  and  in  misdemeanours.     A  pardon  may 
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be  conditional,  and  the  condition  may  be  more 
objectionable  than  the  punishment  inflicted  by 
the  judgment.     Ibid. 

15.  The  pardon  may  possibly  apply  to  a  diffe- 
rent person  or  a  different  crime.  It  may  be  ab- 
solute or  conditional.  It  maybe  controverted  by 
the  prosecutor,  and  must  be  expounded  by  the 
court.  These  circumstances  combine  to  show 
that  this,  like  any  other  deed,  ought  to  be  brought 
"judicially  before  the  court,  by  plea,  motion,  or 
otherwise."     Ibid. 

16.  The  reason  why  a  court  must,  ex  officio, 
take  notice  of  a  pardon  by  act  of  parliament  is, 
that  it  is  considered  as  a  public  law,  having  the 
same  effect  on  the  case  as  if  the  general  law, 
punishing  the  offence,  had  been  repealed  or  an- 
nulled.    Ibid. 

17.  As  the  jurisdiction  of  the  supreme  court 
is  appellate,  it  must  be  shown  to  the  court  that 
the  court  has  the  power  to  award  a  habeas  cor- 
pus before  one  will  be  granted.  Ex  parte  Mil- 
hum,  9  Peters,  704. 

18.  George  Milburn  was  imprisoned  in  the 
jail  of  the  county  of  Washington,  upon  a  bench 
warrant  issued  by  the  circuit  court  of  the  United 
States  for  the  District  of  Columbia,  to  answer  an 
indictment  pending  against  him  for  keeping  a 
faro  bank ;  an  offence  which,  by  an  act  of  con- 
gress, is  punishable  by  imprisonment  at  hard 
labour  in  the  penitentiary  of  the  district.  He 
had  been  arrested  on  a  former  capias  issued  on 
the  same  indictment,  upon  which  he  gave  a  re- 
cognisance of  bail,  with  sureties,  in  the  sum  of 
one  hundred  pounds,  Maryland  currency,  ac- 
cording to  the  statute  of  Maryland  ;  conditioned 
to  appear  in  court  at  the  return  day  of  the  pro- 
cess, &c.  He  did  not  appear,  and  the  recogni- 
sance was  forfeited,  and  a  scire  facias  was  issued 
against  him  and  his  sureties,  returnable  to  De- 
cember term,  1S33.  At  the  same  term,  another 
writ  of  capias  was  issued  against  him,  returnable 
immediately,  and  returned  "non  est  inventus." 
At  June  vacation,  1834,  another  writ  of  capias 
was  issued  against  him,  returnable  to  November 
term,  1834,  on  which  he  was  arrested,  and  from 
which  arrest  he  was  discharged  on  a  habeas 
corpus  by  the  chief  justice  of  the  circuit  court ; 
on  the  ground  that  the  writ  of  capias  improperly 
issued.  On  a  return  of  this  discharge  by  the 
marshal,  a  bench  warrant  was  issued  by  order 
of  a  majority  of  the  judges  of  the  circuit  court, 
and  on  which  he  was  in  custody.  He  applied 
for  a  writ  of  habeas  corpus  to  this  court,  to  ob- 
tain his  discharge.  Held,  that  he  was  properly 
in  custody.  The  rule  for  the  habeas  corpus  was 
refused.     Ibid. 

19.  No  prosecution  for  perjury,  under  the 
bankrupt  law,  can  be  maintained  after  the  re- 
peal of  the  law.  The  United  States  v.  Passmore, 
4  Dall.  372. 

20.  An  offence  against  a  temporary  statute 
cannot  be  punished  after  the  expiration  of  the 
act,  unless  a  particular  provision  be  made  by 
law  for  that  purpose.  The  Irresistible.  7  Wheat. 
551  ;  5  Cond.  Rep.  343. 

21.  The  word  "apprehended,"  in  that  clause 
of  the  act  for  the  punishment  of  crimes,  does  not 
simply  imply  a  legal  arrest,  to  the  exclusion  of 
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a  military  arrest  or  seizure.     Ex  parte  Bollman 
and  Swartwout,  4  Cranch,  75;  2  Coud.  Rep.  33. 

22.  The  fear  which  the  law  recognises  as  an 
excuse  for  the  perpetration  of  a  crime,  must  pro- 
ceed from  an  immediate  and  actual  danger, 
threatening  the  very  life  of  the  party.  United 
States  V.  Vigol,  2  Dall.  347. 

23.  The  law  punishes  the  attempt,  not  the  in- 
tention, to  defraud  the  revenue  by  false  invoices 
The  United  Sta 
Cond.  Rep.  266 

24.  An  offer  of  a  bribe,  made  in  a  letter  direct- 
ed to  New  York,  and  put  into  the  post-office  in 
Philadelphia,  will  sustain  an  indictment  in  the 
district  of  Pennsylvania.  The  United  States  v. 
Worrall,  2  Dall.  388. 

25.  A  conclusion  of  an  indictment,  founded 
on  a  statute  "contrary  to  the  true  intent  and 
meaning  of  the  act  of  congress  of  the  United 
States,  in  such  case  made  and  provided,"  is 
good;  and  is  equivalent  to  a  conclusion  "against 
the  form  of  the  statute  in  such  case  made  and 
provided."  United  States  v.  Smith,  2  Mason's  C. 
C.  R.  143. 

26.  The  circuit  court  has  power  to  discharge 
a  jury  impannelled  to  try  the  issue  in  a  crimuial 
cause,  whenever  it  is  necessary  for  the  purposes 
of  justice;  and  there  is  no  exception  in  capital 
cases.  United  Stales  v.  Coolidge,  2  Gallis.  C.  C. 
R.  364. 

27.  The  grand  jury,  having  received  testimony 
from  a  person  not  on  oath,  the  indictment  was 
quashed.     Ibid. 

28.  Objections  to  the  form  and  sufficiency  of 
the  indictment  may,  in  the  discretion  of  the 
court,  be  discussed,  and  decided,  during  the 
trial,  before  the  jury;  but,  generally  speaking, 
they  ought  regularly  to  be  considered  only  upon 
a  motion  to  quash  the  indictment,  or  in  an  arrest 
of  judgment,  or  on  demurrer.  United  Slates  v. 
Gooding,  12  Wheat.  460;  6  Cond.  Rep.  572. 

29.  In  criminal  proceedings  the  onus  pmbandi 
rests  upon  the  prosecutor,  unless  a  different  pro- 
vision is  expressly  made  by  statute.     Ibid. 

30.  Each  count  in  an  indictment  is  a  substan- 
tive charge ;  and  if  the  finding  of  the  jury  con- 
form to  any  one  of  the  counts,  which,  in  itself, 
will  support  the  verdict,  it  is  sufficient,  and 
judgment  may  be  given  thereon.  United  States 
V.  Fi.rlong,  5  Wheat.  184  ;  4  Cond.  Rep.  623. 

31.  Though  penal  laws  are  to  be  construed 
strictly,  yet  the  intention  of  the  legislature  must 
govern  in  the  construction  of  penal,  as  well  as 
other  statutes;  and  they  are  not  to  be  construed 
so  strictly  as  to  defeat  the  obvious  intention  of 
the  legislature.  The  United  States  v.  Wiltberger, 
5  Wheat.  76;  4  Cond.  Rep.  593. 

32.  The  rule  that  a  man  shall  not  be  charged 
with  one  crime  and  convicted  of  another,  may 
sometimes  cover  real  guilt ;  but  its  obsei*vance 
is  essential  to  the  preservation  of  innocence. 
The  Hoppet  v.  United  States,  7  Cranch,  389;  2 
Cond.  Rep.  542. 

33.  In  the  act  of  April  30th,  1790,  ch.  36,  the 
description  of  places  contained  in  the  eighth 
section,  within  which  the  offences  therein  enu- 
merated must  be  committed,  in  order  to  give 
the  courts  of  the  Union  jurisdiction  over  them, 
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cannot  be  transferred  to  the  twelfth  section,  so 
as  to  give  those  courts  jurisdiction  over  a  man- 
slau  hter  committed  in  the  river  of  a  foreign 
country,  and  not  on  the  high  seas.     Ibid. 

34.  In  an  indictment  in  the  seventh  and  ninth 
sections  of  the  act  granting  a  bounty  to  vessels 
employed  in  the  cod  fisheries,  (act  of  29th  July, 
1813,  ch.  34.)  for  making  a  false  declaration,  the 
indictment  having  stated  the  purport  of  the 
written  paper  to  be,  that  the  vessel  was  of  the 
burden  of  14  tons  and  49-95ths  of  a  ton  ;  where- 
as the  paper  produced  stated  it  to  be  14  tons 
and  50-95lhs  of  a  Ion  :  the  variance  was  held 
fatal.  United  States  v.  Lakeman,  2  JNlason's  C.  C. 
R.  229. 

35.  The  conrfs  of  the  United  States  have  no 
jurisdiction,  under  the  act  of  April  30th,  1790, 
ch.  36,  of  the  crime  of  manslaughter,  committed 
by  the  master  upon  one  of  the  seamen  on  board 
a  merchant  vessel  of  the  United  States,  lying  in 
the  river  Tigri.s,  in  the  empire  of  China,  thirty- 
five  miles  above  its  month,  off  VVam.poa,  about 
one  hundreil  yards  from  the  shore,  in  four  and  a 
half  fathoms  water,  and  below  low  water  mark. 
United  States  v.  Wiltberger,  5  Wheat.  76;  4Cond. 
Rep.  593. 

36.  The  supreme  court  has  authority  to  is.sue 
a  habeas  corpus,  where  a  person  is  imprisoned 
under  the  warrant  or  order  of  any  other  court 
of  the  United  States.  Ex  parte  Kearney,  7  Wheat. 
38;  5  Cond.  Rep.  225. 

37.  But  the  supreme  court  has  no  appellate 
jurisdiction  in  criminal  cases,  confided  to  it  by 
the  laws  of  the  United  States;  and  cannot  revise 
the  judgments  of  the  circuit  court.s,  by  writ  of 
error,  in'^any  case  where  a  party  has  been  con- 
victed of  a  public  offence.  Hence  the  court  will 
not  grant  a  habeas  corpus,  where  a  party  has 
been^  committed  for  a  contempt  adjudged  by  a 
court  of  competent  jurisdiction.     Ibid. 

38.  In  such  a  case,  the  court  will  not  inquire 
into  the  sufficiency  of  the  cause  of  commitment. 
Ibid. 

39.  A  commitment  for  a  contempt  by  a  court 
of  competent  jurisdiction,  in  the  e.vercise  of  its 
jurisdiction,  is  conclusive,  and  cannot  be  inquired 
into  in  any  other  tribunal.     Ibid. 

40.  An  offence  committed  in  a  bay  which  is 
entirely  land-locked  and  enclosed  by  reefs,  is  not 
rt)mtnilted  on  the  high  seas,  within  the  purview 
of  the  act  of  conizress  of  the  2Gth  of  INIarch, 
1804.  ch.  40.  United  Stales  v.  Robinson,  4  Mason's 
C.  C.  U.  307. 

41.  If  many  go  to  do  an  uidawful  act,  and  one 
only  il»  it,  ail  are  principals.  Hut  if  they  go  to 
do  a  lawful  act,  as  to  visit  a  vessel,  to  a.scertain 
her  character,  and  all  but  one  commit  a  felony, 
though  ill   hi.s  presence,  but  without  his  partiei- 

Eatioii  ;  their  crime    is   not    imputable   lo  him. 
^nitcd  Stales  v.  Jones,  3  Wash.  C.  C.  U.  209. 

42.  Fear,  to  e.vcuse  a  person  guilty  of  an  al- 
leged crime,  mu.st  be  fear  of  di-alh  ;  such  a  fear 
as  a  man  of  ordinary  courage  and  fortitude  might 
yicM  to.  Uniird  Stales  v.  IIa.^kcll  and  Francois, 
4  Wash.  C.  C.  K  402. 

43.  Laws  which  create  crimes  ought  to  be  so 
e.xplicit  in  themselves,  or  by  reference  to  some 
other  standard,  that  all  men  subject  to  their  pe- 


nalties may  know  what  acts  it  is  their  duty  to 
avoid.  United  States  v.  Sharp  et  al.,  1  Peteis'  C. 
C.  R. 118. 

44.  On  an  indictment,  upon  the  act  of  16th 
March,  1802,  ch.  9,  sec.  19,  for  purchasing  of  a 
soldier  '■  his  arms,"  it  must  be  proved  that  the 
soldier  was  in  lawful  possession  of  the  arms,  or 
had  special  bailment  of  them;  otherwise  the 
indictment  cannot  be  sustained.  United  States 
V.  Brown,  1  Mason's  C.  C.  R.  151. 

45.  To  determine  that  a  case  is  within  the  in- 
tention of  a  statute,  the  language  must  authorize 
the  construction.  It  would  be  dangerous  to  carry 
the  principle,  that  a  case,  which  is  within  the 
reason  or  mischief  of  a  statute,  is  within  its  pro- 
visions, so  far,  as  to  punish  a  crime  not  enume- 
rated within  the  statute,  because  it  is  of  equal 
atrocity,  or  of  kindred  character  with  those  which 
are  enumerated.  The  United  Slates  \.  Sheldon,  2 
Wheat.  119,  121;  4  Cond.  Rep.  62. 

46.  The  discharge  of  the  jury  from  giving  a 
verdict  in  a  capital  ca.se.  without  the  consent  of 
the  pri.soner,  the  jury  being  unable  to  agree,  is 
not  a  bar  to  a  subsequent  trial  for  the  same  of- 
fence. United  States  v.  Perez,  9  Wheat.  579;  5 
Cond.  Rep.  689. 

47.  The  court  is  invested  with  the  discretion- 
ary authority  of  discharging  the  jury  from  giving 
any  verdict,  in  cases  of  this  nature,  whenever, 
in  their  opinion,  there  is  a  manifest  necessity  for 
such  an  act;  or  the  ends  of  public  justice  would 
otherwise  be  defeated.     Ibid. 

48.  In  an  indictment  for  a  statute  offence,  it 
is  sufRcieut  if  the  olfence  is  substantially  set 
forth,  though  not  in  the  e.vact  words  of  the  sta- 
tute. United  Stales  v.  Batchelder.  1  Gallis.  C.  C. 
R.  11. 

49.  It  is  not  necessary,  in  an  indictment  for 
resisting  a  public  officer,  to  set  forth  the  particu- 
lar e.xercisc  of  odice  in  which  he  was  engaged, 
or  the  particular  act  and  circumstances  of  ob- 
struction.    Ibid. 

50.  All  oflences  within  the  admiralty  juri.'^dic- 
tioa  are  cognisable  by  the  circuit  court ;  and,  in 
the  absence  of  positive  law,  are  punishable  by 
fine  and  imprisonment.  Query?  United  States 
v.Coolidgc,  1  Gallis.  C.  C.  R.  488. 

51.  An  offence  against  a  temporary  statute 
cannot  be  puni.shed  after  the  expiration  of  the 
act,  unless  a  particular  provision  be  maih;  by  law 
for  that  purpose,  llie  Irresistible,  7  Wheat.  551 ; 
5  Cond.  Rep.  343. 

52.  The  proviso  in  the  repealing  clause  of  the 
neutrality  act  of  the  20th  of  April,  1818,  did  not 
authorize  a  forfeiture  under  thi-  act  of  the  3d  of 
March,  1817  (which  was  included  in  the  repeal), 
alter  the  time  when  that  act  would  have  expired 
by  its  own  limitation.     Ihid. 

53.  Penal  laws  must  b(;  construed  strictly,  to 
bring  the  case  within  the  delinition  of  the  law; 
but  not  .so  as  lo  exclude  a  case  within  its  words, 
in  their  ordinary  acceptation.  The  United  States 
V.  J('//.son  and  Porter.  1  Bal.lwin's  C.  C.  R.  101. 

54.  On  a  joint  indictment,  it  is  not  a  matter 
of  riirht  to  have  the  defcnilanls  tried  srparali-Iy, 
but  is  discretionary  with  the  court.     Had.  81. 

65.  The  United  Stales  may  challenge  a  juror 
peremptorily,  in  the  first  instance,  till  the  pannel 
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Is  exhausted ;  after  which,  they  can  only  chal- 
lenge for  cause.     Ibid. 

56.  In  an  indictment,  laying  the  offence  in  the 
words  of  the  law  creating  it  is  sullicient,  as  a 
general  rule.     Ibid.  119. 

57.  It  need  not  state  the  county  in  which  the 
offence  was  committed  ;  it  is  enough  if  it  shows 
that  the  court  had  jurisdiction  j  cases  of  treason 
are  e.vceptions.     Ibid. 

58.  An  indictment  under  the  27th  section  of 
the  act  of  17i)0,  need  not  state  the  offence  to  be 
committed  by  an  officer ;  it  is  sufficient  to  state 
that  the  person  on  whom  it  was  committed  was 
a  public  minister,  without  stating  that  he  had 
been  authorized  and  received  as  such  by  the 
president.  This  section  applies  to  all  public 
ministers.  The  United  States  v.  BcnnerSj  1  Bald- 
win's C.  C.  R.  242. 

59.  A  pardon  granted  by  a  governor  of  a  state, 
under  its  great  seal,  is  evidence,  per  se,  without 
any  further  proof.  The  United  States  v.  Wilson 
and  Porter,  1  Baldwin's  C.  0.  R.  91. 

60.  The  evidence  of  an  accomplice  cannot  be 
corroborated  by  his  statements  at  another  time, 
unless  it  has  been  impeached.     Ibid. 

61.  The  acts  of  a  co-defendant  are  evidence  to 
show  the  connection  between  him  and  the  pris- 
oner in  the  same  offence.     Ibid. 

62.  The  legislature  making  use  of  a  technical 
law  term,  its  meaning  must  be  ascertained  by 
the  common  law;  and  therefore  the  definition 
of  murtier  must  be  taken  from  that  code.  The 
United  States  v.  Magill,  1  Wash.  C.  C.  R.  463. 

63.  All  persons  present  at  the  commission  of 
a  crime,  consenting  thereto,  aiding,  assisting,  or 
abetting  therein,  or  in  doing  any  act  which  is  a 
constituent  of  the  offence,  are  principals.  The 
United  States  v.  IVilson  and  Porter,  1  Baldwin's 
C.  C.R.  102. 

64.  No  act  of  congress  confers  on  the  United 
States'  courts  the  right  to  summon  grand  juries, 
or  describes  their  powers.  The  laws  of  congress 
have  invested  the  courts  of  the  United  States 
with  criminal  jurisdiction  ;  and  since  this  juris- 
diction can  only  be  exercised  through  the  instru- 
mentality of  grand  juries,  the  power  to  direct 
them  results  by  necessary  implication.  Hence, 
the  powers  of  grand  juries  are  co-extensive  with, 
and  are  limited  by,  the  criminal  jurisdiction  of 
the  courts  of  which  they  are  an  appendage. 
Hence,  too,  a  presentment  by  a  grand  jury  m  the 
circuit  court  of  the  United  States,  of  an  offence 
of  which  that  court  has  no  jurisdiction,  is  coram 
non  judice,  and  is  no  legal  foundation  for  any 
prosecution  ;  which  can  only  be  instituted  on  the 
presentment  or  indictment  of  a  grand  jury,  to  be 
carried  on  in  another  court,  unless  that  court  has 
no  right  to  direct  grand  juries.  But  the  district 
courts  of  the  United  States  have  that  power  as 
completely  as  the  circuit  courts,  to  the  extent  of 
their  criminal  jurisdiction.  United  States  v.  Hill 
et  al,  1  Brockenb.  Rep.  156. 

65.  An  individual  is  presented  by  the  grand 
jnry  for  a  particular  offence,  and  a  bill  of  indict- 
ment for  the  same  offence  is  sent  to  the  grand 
jury,  by  the  attorney  for  the  United  States,  which 
they  find  a  "true  bill."  At  a  subsequent  term 
of  the  court,  the  attorney  enters  a  nolle  prosequi. 

44  * 


It  seems  that  the  indictment  was  but  an  amend- 
ment of  the  presentment;  the  presentment  was 
embodied  with  the  indictment,  and  perished 
with  it.     Ibid.  577. 

66.  A  foreign  government  has  no  right,  by  the 
law  of  nations,  to  demand  of  the  government  of 
the  United  States,  a  surrender  of  a  citizen  or 
subject  of  such  foreign  government,  who  has 
committed  a  crime  in  his  own  country,  and  is 
afterwards  found  within  the  limits  of  the  United 
States.  It  is  a  right  which  has  no  existence 
without,  and  can  only  be  secured  by  a  treaty 
stipulation.  Case  of  Jose  Ferreird  dos  Santos,  2 
Brockenb.  Rep.  493. 

67.  But  even  if  the  right  to  demand  such  sur- 
render existed,  independently  of  a  treaty  stipu- 
lation, the  judicial  ofHcers  of  the  United  States 
have  no  authority  to  surrender  the  obnoxious  in- 
dividual, or  to  detain  him  in  custody,  until  a 
formal  demand  for  the  surrender  could  be  made 
by  the  foreign  government,  of  the  executive  of 
the  United  States.     Ibid. 

68.  Where  an  individual  is  charged  with  the 
commission  of  a  criminal  offence,  and  enters  into 
a  recognisance,  conditioned  to  appear  at  a  given 
day,  and  undergo  his  trial,  which  recognisance 
is  forfeited  by  tne  failure  of  the  party  to  appear 
and  submit  himself  to  the  law;  but  the  accuseil 
appears  at  the  succeeding  term  of  the  court: 
the  court  in  which  the  recognisance  is  filed,  has 
full  power  to  suspend  (or  discharge)  it,  for  good 
cause  shown  by  the  accused,  why  he  did  not 
comply  with  the  condition  of  the  recognisance ; 
the  object  of  such  a  recognition  being,  not  to  en- 
rich the  treasury,  but  to  combine  the  administra- 
tion of  criminal  justice  with  the  convenience  of 
a  person  accused  of  a  criminal  offence,  but  not 
provetl  to  be  guilty.  21ie  United  States  v.  Fecly, 
^c.j  1  Brockenb.  2*55. 

69.  It  has  been  the  practice  of  the  courts  in 
this  country,  to  take  no  notice  of  presentments 
on  which  the  prosecuting  attorney  does  not  think 
proper  to  institute  proceedings;  and  upon  this 
principle,  a  motion  to  quash  a  presentment  after 
a  nolle  prosequi  entered  will  be  overruled.    Ibid. 

70.  Where  separate  trials  have  been  ordered 
on  a  joint  indictment,  at  the  request  of  the  pri- 
soners, and  one  has  been  convicted,  a  continu- 
ance will  not  be  granted  on  account  of  an  alleged 
e.vcitement  caused  by  the  trial.  The  United 
States  v.  Wilson  and  Porter,  1  Baldwin's  C.  C. 
R.  83. 

71.  It  is  no  cause  for  a  continuance  that  de- 
fendant has  not  been  furnished  with  a  copy  of 
the  indictment,  and  a  list  of  the  jurors,  if  he  has 
not  applied  for  them.  The  United  States  v.  David 
Shive,  1  Baldwin's  C.  C.  R.  510. 


CUSTOM. 

1.  Usages  among  merchants  should  be  spar- 
ingly adopted  as  rules  of  law  by  courts  of  jiis- 
tice;  as  they  are  often  founded  upon  mere  mis- 
take, and  in  want  of  comprehensive  views  of  the 
full  bearing  of  principles.  Donncll  et  al.  v.  Co- 
lumbian Insurance  Co.,  2  Sumner's  C.  C.  R.  366. 

2.  A  usao^e  or  custom  will  be  admitted  lo  as- 
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certain  the  nature  and  extent  of  contracts,  not 
arising  from  express  stipulations,  but  fronri  im- 
plications, presumptions,  and  acts  of  an  equivo- 
cal character;  or  to  ascertain  the  true  meaning 
of  particular  words  in  a  given  instrument,  where 
those  words  have  various  senses.  But  it  will 
not  be  admitted  to  control,  vary,  or  contradict  a 
written  and  express  contract.  The  Schooner 
Reeside,  2  Sumner's  C.  C.  R.  567. 

3.  Held,  That  evidence  is  not  admissible  to 
vary  the  common  bill  of  lading,  by  which  the 
goods  were  to  be  delivered  in  good  order  and 
condition,  the  danger  of  the  seas  only  excepted, 
by  establishing  a  custom  that  the  owners  of 
packet  vessels,  between  New  York  and  Boston, 
should  be  liable  only  for  damage  to  goods  occa- 
sioned by  their  own  neglect.     Ibid. 

4.  Witnesses  cannot  be  examined  to  prove  a 
custom,  that  where  insurance  is  made  on  goods, 
vpith  a  particular  mark,  those  goods  so  marked 
must  be  on  board,  in  order  to  entitle  the  assured 
to  recover.  Ruan  v.  Gardner,  1  Wash.  C.  C.  R. 
145. 

0.  There  is  no  rule  of  law  better  settled  than 
that  which  precludes  the  admission  of  parol  evi- 
dence to  contradict,  or  substantially  vary,  the 
legal  import  of  a  written  agreement ;  but  evi- 
dence of  usage,  or  custom,  is  never  considered 
of  this  character.  Renner  v.  The  Bank  of  Co- 
lumbia, 9  Wheat.  581 ;  5  Cond.  Rep.  691. 

6.  A  usage  which  is  to  govern  a  question  of 
right  between  parties,  must  be  so  certain,  so 
uniform,  and  notorious,  as  to  be  understood  and 
known  by  them.  United  States  v.  Duval,  Gil- 
pin's D.  C.  R.  356. 

7.  A  usage,  to  effect  the  lien  of  workmen  and 
material  men  on  a  vessel,  must  be  clearly  and 
uniformly  well  known  and  understood  among  the 
parties.     Davis  v.  A  New  Brig,  Ibid. 

8.  The  usage  of  a  department  of  the  govern- 
ment, in  settling  its  accounts,  can  have  no  effect 
on  those  of  an  individual,  unless  it  is  certain, 
uniform,  and  notorious.  United  States  v.  Duval, 
Ibid. 

9.  The  regulations  of  a  department  of  the  go- 
vernment, in  settling  its  accounts,  are  intended 
for  general  rules  in  the  transaction  of  its  busi- 
ness, but  are  subject  to  the  revision  of  a  court 
and  jury,  when  they  work  manifest  injustice  to 
individuals.     United  Slate;  v.  M'-Call,  Ibid. 

10.  It  is  the  duty  of  an  officer  of  the  customs, 
on  rfiakinjj  a  seizure  of  goods,  for  having  been 
imported  in  violation  of  the  revenue  laws,  to  in- 
stitute proceedings  in  rem  in  the  district  court. 
Hall  V.  Warren  el  al,  2  INl'Lean's  C.  C.  R.  332. 

11.  The  district  court  has  exclusive  jurisdic- 
tion of  forfeitures.     Ibid. 

12.  Whether  the  seizure  has  been  rightful  or 
tortious,  cannot  be  ascertained  until  the  matter 
has  been  adjudged  by  the  court.     Ibid. 

13.  If  the  person  making  the  seizure  refuses 
to  proceed  in  the  district  court,  on  application  to 
that  court  by  the  owner,  he  will  be  compelled  to 
do  so,  or  return  the  goods.     Ibid. 

14.  Should  the  goods  be  adjudged  to  be  re- 
turned by  the  court,  and  a  ccrtilicate  of  reason- 
able cau.se  refused,  it  is  final.     Ibid. 

15.  There  can  be  no  justification  of  the  act  of 


seizure,  except  on  a  judgment  of  condemnation, 
or  a  certificate  of  reasonable  cause.     Ibid. 

16.  The  officer  making  the  seizure  should 
e.xamine  the  goods  before  it  is  made,  and  not 
make  it  unless  there  be  a  reasonable  cause. 
Ibid. 

17.  When  goods  are  taken  from  the  possession 
of  the  owner,  and  detained  without  reasonable 
cause,  the  officer  is  liable  to  damages  to  the  full 
extent  of  the  injury.     Ibid. 
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1.  General  Principles. 

1.  Where  the  law  gives  a  right,  and  a  remedy 
for  a  violation  of  it,  such  violation  imports  da- 
mages; and  in  the  absence  of  all  evidence  of 
special  damages,  the  law  presumes  a  nominal 
damage  to  the  party.  Whittemore  v.  Cutter,  1 
Gallis.  C.  C.  R.  478. 

2.  In  estimating  the  damages  sustained  by  a 
breach  of  the  contract,  the  plaintiff  is  not  to  re- 
cover what  he  might  have  made  had  the  contract 
been  literally  fulfilled.  Gilpin  v.  Consequa,  Pe- 
ters' C.  C.  R.  85. 

3.  Where  a  judgment  or  decree  is  affirmed  on 
a  writ  of  error,  there  can  be  no  allowance  of  da- 
mages, but  for  the  delay.  Cotton,  Plaintiff  in 
Error,  v.  Wallace,  3  Dall.  302;   1  Cond.  Rep.  134. 

4.  In  actions  sounding  in  damages,  the  amoimt 
laid  in  the  declaration  gives  the  amount  by 
which  the  jurisdiction  of  the  courts  of  the  United 
States  is  to  be  determined.  Muns  v.  Dupont,  2 
Wash.  C.  C.  R.  463. 

5.  In  a  case  where  it  would  be  difficult  to  as- 
certain the  injury  resulting  from  a  breach  of  con- 
tract, or  the  sum  in  damages  by  which  it  might 
be  compensated,  a  court  of  chancery  will  not 
itself  ascertain  such  damages,  nor  direct  an  issue 
of  quantum  damnificatus.  Pratt  et  al.  v.  Lav)  et 
al,  9  Cranch.  456;  3  Cond.  Rep.  460. 

6.  It  is  not  the  equity  practice  to  direct  an 
issue  of  quantum  damnificatus,  in  any  case  in 
which  the  court  can  lay  hold  of  a  simple,  equi- 
table, and  prec'se  rule,  to  ascertain  the  amount 
which  it  ought  to  decree.     Ibid. 

7.  The  extraordinary  expenses  of  vindicating 
the  right  of  the  plaintiff,  such  as  counsel  fees 
and  expenses  of  witnesses,  beyond  the  taxable 
costs,  ought  not  to  be  considered  in  estimating 
damages  in  cases  of  tort.  Whittemore  v.  Cutter, 
1  Gallis.  C.  C.  R.  429. 

8.  Damages  for  delay,  amounting  to  eight  per 
cent.,  were  allowed.  Cotton,  Plaintiff  in  Error, 
v.  Wallace,  3  Dall.  302;   1  Cond.  Rep.  134. 

9.  Counsel  fees  in  the  court  below  cannot  be 
allowed  as  damages:  where  the  circuit  court 
had  allowed  them,  the  .supreme  court  ordered 
the  allowance  to  be  expunged  by  entering  a  re- 
mittitur. Arcambel  \.  Wiseman,  3  Dall.  306;  1 
Cond.  Rep.  136. 
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The  BngPenmrance  et  d.,  3  Dall.  3.(6,  1  Coiul.    P^'If^^^*^,,^  ^^  „^  i„j„  i„s„„ol.o„s  of  a  superior; 

terest  in  the  name  of  damages;  but  it  is  not  con- 
formable to  legal  principles  to  allow  it  on  unliqui- 
datetl  or  contested  claims  sounding  in  damages. 
Willino-s  V.  Consequa,  Peters'  C.  C.  R.  172. 

13  Where  the  action  is  brought  lor  a  sum 
certain,  or  which  may  be  rendered  certain  by 
computation,  judgment  for  the  damages  may  be 
entered  by  the  court,  without  a  writ  ot  inquiry. 
Rawer  etal.  v.  Marshal,  1  Wheat.  215;  3  Cond. 
Rep.  546. 
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21  Where  a  statute  gives  the  party  double 
or  treble  damases,  the  jury  may  find  the  smg  e 
damages,  and  the  court  will  double  or  treble 
them  And  a  general  verdict  will  be  decreed 
for  sino-le  damages,  unless  the  contrary  appears. 
But  a  verdict  for  the  double  or  treble  damages 
will  be  good,  if  so  found  expressly.  Cross  v. 
The  United  States,  1  Gallis.  C.  C.  R.  26. 

22  Where  a  bond  with  a  penalty  is  given  lor 


■P-  ^"^^-  ■        r  f  ^^  on  noTPPment    the  nerformance  of  covenants,  although  damages 

14.  In  an  action  of  covenant  on  an  agreement    "^^  peuorm  '  amount, 

under  a  penalty,  the  jury,  m  ef  "laling  the  da-    "^;>  ^^^^v^"  mi   t  be   imited^o  the  penalty; 
mages,  are  not  bound  to  give  the  penaltj  onl>  ,    J^^jf'.^ '^'^'^;^7"'    ^f  .sureties.     Bank  of  the 
but^if  debt  is  brought,  the  plaintiff  can  recover    ??P^^7''y  "^''^^^^     f Ss  C.  C.  R.  661. 
no  more  than  the  penalty     , ^h^ jhe  peija   y  ^  ^^^^^  ,^„„„.,,^  ,h,      ,y 


the  damages.     3Iarlin  v.  Taylor,  1  Wash.  C.  C 

T>        1  . 

"l5.  In  an  action  by  the  vendee  for  the  breach 
of  a  contract  of  sale  by  the  vendor,  in  not  deli- 
vering- the  article,  the  measure  of  damages  is 
the  pnce  of  the  article  at  the  time  of  the  breach 
of  contract,  and  not  at  any  subsequent  period. 
Shepherd  el  al  v.  Hampton,  3  Wheat.  200;  4  Cond. 
Rep.  233.  .      , 

16  If  the  reservation  of  damages  in  trie  con- 
dition of  a  bond  is  only  a  double  penalty,  then 
interest  is  the  legal  compensation  for  the  breach 
of  the  penalty  contained  in  the  bond.  United 
States  V.  Gurney  et  al,  4  Cranch,  333;  2  Cond. 
Rep.  132. 


the  control  of  the  court ;  but  where  they  are  ex- 
travagant, the  court  will  interfere.  But  in  other 
cases,  where  a  rule  can  be  discovered,  the  jury 
are  bound  to  follow  it ;  and  where  a  sum  ot 
money  has  been  lost  to  the  plaintiff,  by  the  neg- 
ligence of  the  defendant,  the  amount  ot  damages 
which  a  jury  can  give,  is  the  sum  the  planititt 
has  been  thus  deprived  of,  and  no  more,  talker 
et  al.  V.  Robert  Smith,  1  Wash.  C.  C.  R.  152. 

24  Where  an  interlocutory  judgment  is  ren- 
dered on  a  bond,  with  a  collateral  condition,  the 
iury,  if  required  by  either  party,  must  ascertain 
the  damages,  if  they  be  uncertain;  and  if  not 
so,  the  court  must ;  and  for  the  sum  so  ascer- 
tained, and  for  no  other,  can  the  execution  issue. 


Tt  'I'n'a  case  where  it  would  be  difHcult  to    The  UnUed  States  v.  WhUe  et  al,  4  Wash.  C.  C 
ascertain  the  injury  resulting  f™f  J^^.  f J^^^^eH  ^^"^  in  damages  to 

of  contract,  or  the  sum  in  damages  by  w  hich  the  Zo.  ^^"  ^""  ^'^>  ,  •  authority,  he  appears  to 
injury  might  be  compensated,  the  court  will  not  a  party,  if,  without  ^"J/''^!'^'  p^je  s'  C  C. 
themselves  ascertain'the  injury  nor  the  damages,  I  a  suit  against  h.m.     Field  v.  Gibbs,  Fete,. 


nor  direct  an  issue  quantum  damnihcatus.  rratt 
and  others  v.  Law  and  others,  9  Cranch.  456 ;  3 
Cond.  Rep.  460. 

18.  Where  a  case  was  not  one  for  vindictive 
or  exemplary  damages,  the  charge  of  the  court 
to  the  jury  was.  that  the  plaintiffs  were  entitled 
to  recover  such  damages  as  they  had  proved 
themselves  entitled  to,  on  account  of  the  actual 
injury  sustained  by  the  seizure  and  detention  ot 
the  goods.  And  in  ascertaining  what  these  da- 
mages were,  the  court  directed  them  that  the 
planitiffs  had  a  right  to  recover  the  value  of  the 
goods  (teas)  at  the  time  of  the  levy,  with  interest 
from  the  expiration  of  the  usual  credit  on  exten- 
sive sales.  This  was  in  conformhy  to  the  deci- 
sion of  the  court  in  the  case  of  Conard  v.  Nicoll. 
4  Peters' Reports.  291.  Conard  v.  The  Pacific 
[ns.  Co.,  6  PetersJ  262. 

19.  The  allowance  of  damages  in  cases  of 
affirmance  of  judgments  or  decrees  of  the  circuit 


a  suit  against  him. 
R    155 

'26  if  the  marshal  levies  on  the  property  of  a 
third  person,  pursuant  to  instructions,  without 
any  abuse  of  his  authority,  he  is  liable  only  lor 
the  injury  actually  sustained.     Ibid. 

27  The  general  policy  of  the  law  forbids  that 
a  debtor  should  be  subjected  to  all  the  loss  arising 
upon  his  failure  to  fulfil  a  promise  lo  pay  his  debt. 
Such  breaches  are  so  often  the  result  of  events 
which  could  neither  have  been  prevented  tior 
foreseen  by  the  debtor,  that  interest  is  generally 
a  compensation  which  must  content  the  creditor. 
Short  v.  Skimciih,  1  Brockenb.  C.  C.  R.  103. 

28  An  agent  who,  in  his  character  of  agent, 
collects  a  debt  due  to  his  principal,  and  retains 
it,  by  the  consent  of  his  principal  as  a  debtor 
the  consent  having  been  given  before  the^debt 
was  collected,  is  not  entitled  to  commissions  on 
the  amount  collected.     Ibid- 

29.   When  the  demand  is   a   stale   one,  tne 
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plaintift"  will  be  held  to  strict  proof  of  the  da- 
mages actually  sufi'ered.  Cottle  v.  Payne,  3 
Day's  Rep.  289. 

30.  An  agreement  on  the  record  in  the  court 
below,  stating  the  dannages  to  be  allowed  on 
certain  alternatives,  will  not  be  regarded  by  the 
supreme  court  on  a  writ  of  error;  but  the  court 
will  award  a  venire  facias  de  novo,  to  ascertain 
them.  Lanusse  v.  Barker,  3  Wheat.  101 ;  4  Cond. 
Rep.  204. 

31.  In  debt,  a  less  sum  maybe  recovered  than 
that  demanded  in  the  writ,  where  an  entire  sum 
is  demanded,  and  it  is  shown  by  the  counts  to 
consist  of  several  distinct  debts,  or  where  the 
precise  sum  demanded  is  diminished  by  extrin- 
sic circumstances.  Hushes  v.  Union  Ins.  Co.,  8 
Wheat.  294 ;  5  Cond.  Rep,  443. 

32.  Query,  Where  a  man  covenants  to  convey 
lands,  and  breaks  his  covenant  to  convey,  in 
order  to  avail  himself  of  their  increased  value, 
and  an  action  of  covenant  is  brought  to  recover 
damages  for  the  breach,  if  the  value  of  the  lands 
at  the  time  of  trial  should  not  be  the  standard 
of  damages'?  Letcher  and  Arnold  v.  Woodson, 
1  Brockenb.  C.  C.  R.  212. 

33.  But  it  seems  that  where  a  man  contracts 
for  the  sale  of  lands,  without  fraud,  and  it  after- 
wards appeared  that  he  had,  in  truth,  no  title  to 
the  lands  when  the  contract  was  entered  into, 
and  in  consequence  of  his  want  of  title,  he  re- 
fuses to  convey  ;  the  standard  of  damages,  in  an 
action  founded  upon  the  covenant,  is  the  value 
of  the  lands  at  the  time  of  the  contract  entered 
into,  and  not  their  value  at  the  time  of  trial. 
Ibid. 

34.  Whether  the  jury,  in  such  a  case,  should 
allow  interest  upon  the  value  of  the  lands  at  the 
date  of  the  contract,  must  depend  upon  the  cir- 
cumstances of  the  case,  of  which  they  are  the 
proper  judges;  and  it  is  competent  for  the  de- 
fendant to  give  in  evidence  to  the  jury  any  cir- 
cumstances tending  to  show  that  interest  should 
not  be  allowed.     Ibid. 

35.  Case  for  a  deceit  in  selling  a  vessel  as  a 
British  vessel,  she  he'ma  in  fact  not  British,  nor 
entitled  to  a  British  national  character.  It  was 
held  that  the  plaintiff  was  entitled  to  damages 
to  the  extent  of  the  difl'erence  of  the  value  of  the 
vessel  as  sold,  and  her  value  if  her  real  charac- 
ter had  been  known  ;  and  also  to  such  damages 
as4he  rules  of  repairs  made  in  her  on  the  faith 
of  the  representation  of  her  British  character, 
which  had  not  been  remunerated  by  her  earn- 
ings, or  in  any  other  way.  Sherwood  v.  Sutton. 
5  Mason's  C.  C.  R.  1. 

36.  Ayisale  of  the  vessel  and  her  tackle  in 
Maryland,  at  auction,  by  the  master,  who  by 
misconduct  lias  cot  the  vessel  on  shore,  gives  no 
title  to  the  purchaser;  and  in  an  action  for  trover 
and  conversion  for  the  articles  purchased,  the 
measure  of  damages  is  the  real  value  of  the  pro- 
perty, and  not  what  they  were  sold  for.  Scidl 
v.  Briddle,  2  Wash.  C.  C.  R.  150. 

37.  To  ascertain  the  amount  of  the  indemnity 
to  which  the  plaintiffs  are  entitled,  for  the  breach 
of  a  contract  to  deliver  teas  of  a  specifieil  quality, 
the  rule  is  to  consider  the  sales  of  the  teas  at  the 
market  where  they  were  disposed  of,  and  com- 


pare them  whh  the  sales  of  other  teas,  not  as 
furnishing  the  amount,  but  the  rate  of  loss,  and 
to  apply  this  rate  to  the  prices  of  the  articles  of 
the  first  quality  at  Canton  :  and  in  the  absence 
of  other  evidence,  the  prices  agreed  on  in  the 
contract  may  be  taken.  Gilpins  v.  Conscqua,  3 
Wash.  C.  C.  R.  184. 

38.  Where,  in  a  contract,  the  following  clause 
was  contained, — "the  said  houses  to  be  com- 
pletely finished  on  or  before  the  24th  of  Decem- 
ber next,  under  a  penalty  of  one  thousand  dol- 
lars in  case  of  failure,"  it  was  held,  that  this 
was  not  intended  as  liquidated  damages,  but,  on 
a  fair  construction  of  the  whole  contract,  applied 
to  all  the  covenants  made  by  the  same  party  in 
that  agreement ;  that  it  was  a  penalty,  and  could 
not  be  set  off  in  an  action  to  recover  the  price  of 
the  work.  An  agreement  to  perform  certain 
work  by  a  stipulated  time,  under  a  certain  pen- 
alty, is  not  to  be  construed  as  liquidating  the 
damages  which  the  party  is  to  pay  for  a  breach 
of  his  covenant.  Tayloe  v.  Sandiford,  7  Wheat. 
13:  5  Cond.  Rep.  210. 

39.  When  a  voyage  was  undertaken  to  Havana, 
and  thence  to  Leghorn  and  back,  and  the  own- 
ers ordered  their  consignees  at  Leghorn  to  apply 
their  funds,  estimated  at  four  thousand  six  hun- 
dred pezzos.  to  the  amount  of  two  thousand  two 
hundred  pezzos  value,  in  tiles,  and  the  residue 
to  invest  in  paper,  and  the  consignees,  accepting 
the  orders,  invested  the  whole  proceeds  in  paper, 
because  they  fell  short  of  the  estimated  sum, 
although  the  sum  of  one  thousand  seven  hundred 
and  fifty  pezzos  might  have  been  so  invested : 
it  was  held  that  the  consignees  were  liable  to 
damages  for  breach  of  orders.  Cunniniiham  v. 
Ball,  5  Mason's  C.  C.  R.  161. 

40.  The  damages  in  such  case  are  not  to  he 
confined  to  the  transactions  at  Leghorn,  but  to 
be  calculated  on  the  actual  injury  to  the  plain- 
tifTon  the  events  of  the  voyage,  taking  the  mar- 
ket at  Havana  and  all  other  circumstances  into 
consideration.     Ibid. 

41.  The  receipt  of  the  proceeds  of  the  paper, 
after  the  sale  by  the  master  at  Havana,  is  not, 
in  point  of  law,  a  ratification,  per  .se,  of  the  pur- 
chase, and  investment  in  paper.     Ibid. 

42.  A  jury,  in  the  exercise  of  their  discretion, 
may  give  interest  on  the  value  of  property  con- 
verteti  as  a  part  of  the  damages.  Muttliews  v. 
Meiudger,  2  M'Lean  C.  C.  R.  145. 

43.  Actual,  perceptible  damage,  is  not  indis- 
pensable as  the  foundation  of  an  action.  It  is 
."iuflicient  to  show  a  violation  of  a  right.  The 
law  will  presume  some  damage  in  such  a  case. 
A  fortiori,  where  the  act  done  is  such,  that,  by 
its  repetition  or  continuance,  it  may  become  the 
foundation  or  evidence  of  an  atlverse  ri<'ht. 
Webb  V.  Portland  Manvf.  Co..  3  Sumner's  c!*  C. 
R.  189. 

44.  Wherever  a  wrong  is  done  to  a  right,  the 
law  imports  damage;  and  if  no  substantial  in- 
jury be  proved  to  be  thereby  occasioned,  nomi- 
nal damages  will  be  given  in  support  of  the  right. 
Whipple  V.  Cumberland  Manuf.  Co.,  2  Story's  C. 
C.  R.  66. 

45.  In  such  cases,  if  the  plaintiff  establish  his 
right  of  action,  the  jury  may,  if   they  choose, 
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give  him  such  damages  as  will  fully  indemnify 
him,  beyond  what  the  taxed  costs  would  reach, 
and  may  take  into  consideration  counsel  fees, 
and  other  necessary  expenses,  fairly  incurred  by 
him  in  the  case.     Ibid. 

2.  Damages  in  Civil  Cases. 

46.  In  estimating  damages  for  the  breach  of  a 
contract  to  deliver  flour,  the  jury  are  to  ascertain 
the  value  of  the  flour  on  the  day  when  the  cause 
of  action  arose.  Douglass  ^  3Iandeville  v.  31 -Al- 
lister,  3  Cranch,  298;   1  Cond.  Rep.  537. 

47.  The  defendants  having  ordered  the  plain- 
tifT  to  purchase  salt  for  them,  and  to  draw  on 
them  for  the  amount,  and  having  so  purchased 
and  drawn,  they  are  bound  to  accept  and  pay 
the  bills;  and  if  they  do  not,  he  may  recover 
from  them  the  amount  of  the  bills,  and  damages 
and  costs  of  protest  (if  he  had  paid  the  same) 
upon  a  count  for  money  paid,  laid  out  and  ex- 
pended ;  and  the  bills  of  exchange  may  be  given 
in  evidence  on  that  count.  Riggs  v.  Lindsay,  7 
Cranch,  500;   2  Cond.  Rep.  585. 

48.  B  in  Philadelphia,  agreed  to  pay  A's 
agent  one  hundred  and  seventy  thousand  guild- 
ers, in  Amsterdam,  on  the  1st  of  ]\Iarch;  and  if 
he  should  fail  so  to  do,  then  to  repay  to  A  the 
value  of  said  guilders,  at  the  rate  of  exchange 
current  in  Philadelphia,  at  the  time  demand  of 
payment  is  made,  together  with  damages  at 
twenty  per  cent.,  in  the  same  manner  as  if  bills 
of  exchange  had  been  drawn  for  the  said  sum. 
and  they  had  been  returned  protested  for  non- 
payment ;  and  lawful  interest  for  any  delay  of 
payment  which  may  take  place.  After  the  de- 
mand, B  paid  the  one  hundred  and  seventy  thou- 
sand guilders  in  Amsterdam,  to  the  agent  of  A, 
on  the  13th  of  IMay,  instead  of  the  1st  of  March: 
A  is  not  entitled  to  the  twenty  per  cent,  damages ; 
but  may,  in  a  suit  upon  the  bond  given  to  per- 
form the  contract,  recover  interest  on  the  one 
hundred  and  seventy  thousand  guilders,  from 
the  1st  of  March  to  the  13th  of  May.  Uinted 
Stales  V.  Gurney  et  al.,  4  Cranch,  333 ;  2  Cond. 
Rep.  132. 

49.  If  the  reservation  of  damages  in  the  con- 
dition of  the  bond,  is  in  law  only  a  double 
penalty,  then  interest  is  the  legal  compensation 
for  the  breach  of  covenant  contained  in  the  bond. 
Jbid. 

50.  The  rate  of  damages  to  be  recovered  for 
a  breach  of  contract,  is  a  part  of  the  right  to 
which  the  injured  party  is  entitled,  and  is  dis- 
tinct from  the  remedy  for  enforcing  his  claim. 
In  the  former  case,  the  lex  loci  of  the  place 
where  the  contract  is  made  or  broken,  prevails; 
in  the  latter,  the  lex  loci  of  the  forum  where  the 
remedy  is  provided,  operates.  Consequa  v.  Wil- 
lings,  Peters'  C.  C.  R.  225. 

51.  The  sales  at  Amsterdam,  of  teas  shipped 
at  Canton,  under  a  contract  that  they  should  be 
prime  teas,  compared  with  the  sales  of  similar 
teas  there,  furnish  the  rate  of  loss,  which,  in  as- 
certaining the  damages  sustained  by  the  breach 
of  a  contract,  is  to  be  applied  to  the  first  cost  of 
the  teas  so  shipped  at  Canton  ;  but  those  sales 
do  not  furnish  the  amount  of  the  damages.  Gil- 
pins  V.  Consequa,  Peters'  C.  C.  R.  86.     Willings 


et  al.  V.  Consequa,  Peters'  C.  C.  R.  172.     Youqua 
V.  Nixon  el  al,  Peters'  C.  C.  R.  221. 

52.  No  damages  are  allowed  fur  any  piofit  or 
gain  the  plaintiff  might  have  obtained  by  ex- 
change, or  otherwise.     Ibid. 

53.  Interest  on  unliquidated  damages  is  not 
allowed.     Ibid. 

54.  Damages  will  be  allowed  for  the  ilelivery 
of  teas  by  a  Hong  merchant  at  Canton,  inferioi 
to  those  he  contracted  to  sell.  WilUngs  et  al.  v. 
Consequa,  Peters'  C.  C.  R.  172. 

55.  The  adjustment  of  a  claim  of  damages  in 
a  particular  case,  does  not  exclude  a  party  from 
the  benefit  of  a  general  rule  as  to  such  claims, 
different  from  thatadopted  in  the  particular  case. 
Ibid. 

56.  Damages  for  breach  of  contract,  do  not 
bear  interest.     Ibid. 

57.  It  is  the  duty  of  the  jury  who  find  in 
favour  of  a  plaintiff  in  an  action  for  a  violation 
of  a  patent  granted  by  the  law  of  the  United 
States,  for  a  iievv  and  useful  discovery  or  inven- 
tion, to  find  the  actual  damages  sustained,  and 
the  court  will  treble  them.  Gray  et  al.  v.  James, 
Peters'  C.  C.  R.  394. 

58.  In  a  case  where  it  would  be  difficitlt  to 
ascertain  the  injury  resulting  from  the  breach 
of  contract,  or  the  sum  in  damages  by  which 
the  injury  might  be  compensated,  the  supreme 
court  will  not  themselves  ascertain  the  injury, 
nor  the  damages;  nor  direct  an  issue  quantum 
damnificatus.  Pratt  et  al.  v.  Law  et  al,  9  Cranch, 
456;  3  Cond.  Rep.  460. 

59.  In  an  action  at  law  by  the  vendee,  against 
the  vendor,  for  a  breach  of  the  contract  in  not 
delivering  the  thing  sold,  the  proper  measure 
for  damages  is  not  "the  price  stipulated  in  the 
contract,  but  the  value  at  the  time  of  the  breach. 
Hopkins  V.  Lee,  6  Wheat.  109  ;  5  Cond.  Rep.  23. 

60.  This  rule  applies  to  the  sale  of  real,  as 
well  as  personal  property;  but,  query,  whether 
it  is  the  proper  measure  of  damages  in  the  case 
of  an  action  for  eviction'?     Ibid. 

61.  The  faithful  execution  of  orders  which  an 
agent  or  correspondent  has  contracted  to  exe- 
cute, is  of  vital  importance  in  commercial  trans- 
actions; and  may  often  affect  the  injured  party, 
far  beyond  the  actual  sum  misapplied.  Aiaihire 
in  this  respect  may  entirely  break  up  a  voy- 
age and  defeat  the  whole  enterprise.  Speciila- 
tive  damages  dependent  on  possible,  successive 
schemes,  ought  not  to  be  given  in  such  cases; 
but  positive  and  direct  loss,  resulting  plainly  and 
immediately  from  the  breach  of  orders,  may  be 
taken  into  the  estimate.  ''Bell  et  al.  v.  Cunning- 
ham et  al.,  3  Peters,  69. 

62.  The  jury,  in  an  action  for  damages  for 
breach  of  orders,  may  compensate  the  plaintiff 
for  actual  loss,  and  not  give  vindictive  damages. 
The  profits  which  would  have  been  obtained  on 
the  sale  of  the  article  directed  to  be  purchased, 
may  be  properly  allowed  as  damages.     Ibid.  86. 

63.  Where  the  master  of  a  ship  loaded  on 
freight,  and  having  no  consignment  of  the  cargo, 
breaks  up  the  voyage  at  an  intermediate  port, 
short  of  the  port  of  destination,  and  the  goods 
are  landed,  upon  the  ground  of  necessity,  lor 
the  purpose  of  being  re-exported  (the  importa- 
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tion  orthem  being  prohibited  by  law)  on  pay- 
ment of  tinties,  and  they  are  there  tortiously 
converted,  the  wrong  doer  has  no  right  to  a  de- 
duction from  the  damages,  of  the  amount  of 
duties  which  would  have  become  payable  on 
the  goods,  if  regularly  imported  ;  but  the  rule 
of  damage  is  the  market  value  of  the  goods  at 
the  time  of  the  conversion.  Watt  v.  Potter,  2 
Mason,  77. 

64.  N.  stipulated  in  certain  articles  of  agree- 
ment to  transport  and  deliver  by  the  steamboat 
Paragon  to  R.  a  certain  quantity  of  subsistence 
stores,  supposed  to  amount  to  three  thousand 
seven  hundred  barrels,  for  the  United  States;  in 
consideration  whereof  R.  agreed  to  pay  to  N., 
on  the  delivery  of  the  stores  at  St.  Louis,  at  a 
certain  rale  per  barrel,  one-half  in  specie  funds, 
or  their  equivalent,  and  the  other  half  to  be  paid 
in  Cincinnati,  in  the  paper  of  banks  current  there 
at  the  period  of  the  delivery  of  the  stores  at  St. 
Louis.  Under  the  agreement  was  the  following 
memorandum:  '-It  is  understood  that  the  pay- 
ment to  be  made  in  Cincinnati,  is  to  be  in  the 
paper  of  the  ]\Iiami  E.xporting  Company,  or  its 
equivalent."  The  circuit  court  erred  in  refusing 
to  instruct  the  jury  that  the  plaintiffs  could  only 
recover  the  stipulated  price  for  the  freight  ac- 
tually transported,  and  that  they  were  entitled 
to  no  more  than  the  specie  value  of  the  notes  of 
the  ]\liami  E.xporting  Company  Bank,  at  the  time 
the  payment  should  have  been  made  at  Cincin- 
nati. The  specie  value  of  the  notes,  at  the  time 
they  should  have  been  paid,  is  the  rule  by  which 
such  damages  are  to  be  estimated.  Robinsonx. 
Noble's  Athn'rs,  8  Peters,  181. 

65.  The  plaintiff,  the  owner  of  the  steamboat, 
was  not  entitled  under  the  contract  to  recover 
in  damages  more  than  the  stipulated  price  for 
the  freight  actually  transported.  If  R.  had  bound 
himself  to  deliver  a  certain  number  of  barrels, 
and  had  failed  to  do  so,  N.  would  have  been  en- 
titled to  damages  for  such  failure;  but  a  fair 
construction  of  the  contract  imposed  no  such 
obligation  on  R.     Ibid. 

66.  There  is  no  pretence  that  R.  did  not  de- 
liver the  whole  amount  of  freight  in  his  posses- 
sion, at  the  places  designated  in  the  contract. 
In  this  respect,  as  well  as  iu  every  other,  in  re- 
gard to  the  contract,  he  seems  to  have  acted  in 
good  faith.  And  he  was  unable  to  deliver  the 
nunr^er  of  barrels  supposed,  eithf^r  through  the 
loss  stated,  or  an  erroneous  estimate  of  the  quan- 
tity. But.  to  exonerate  R.  from  damages  on  this 
gionnd,  it  is  enough  to  know  that  he  liid  not  bind 
himself  to  deliver  any  specific  amount  of  freight. 
The  probable  amount  is  stated  or  supposes!  in 
the  agreement ;  but  there  is  no  undertaking  as 
to  the  ([uantity.     Ibid. 

67.  In  an  action  for  damages  for  negligence 
in  keeping  plaintiff's  sheep,  founded  on  the 
breach  of  a  special  contract ;  the  defendant  will 
not  be  permitted  to  di'duct  from  the  damages 
the  compensation  which  he  claims  for  keeping 
the  sheep.  Such  compensation,  if  any  be  due, 
must  be  sought  in  a  distinct  action.  Crownin- 
shicld  V.  Robinson,  1  Mason,  93. 

68.  In  assumpsit  against  a  consignee  or  bailiff 
of  goods,  "to  sell  the  same  and  render  a  reason- 


able account ;"  damages  for  not  remitting  when 
exchange  was  favourable,  are  not  allowable. 
Pope  V.Barrett,  1  Mason,  117. 

69.  It  would  be  a  most  dangerous  principle  to 
establish,  that  the  acts  of  a  ministerial  otiicer, 
when  done  in  good  faith,  however  injurious  to 
private  rights  and  unsupported  by  law,  should 
afford  no  ground  for  legal  redress.  When  a  mi- 
nisterial officer  acts  in  good  faith,  he  is  not  liable 
to  exemplary  damages  for  an  injury  done;  but 
he  can  claim  no  further  exemption  when  his 
acts  are  against  law.  J'racy  et  al.  v.  Sicarticout, 
10  Peters,  95. 

70.  In  an  action  for  goods  sold,  the  defendant 
may  give  in  evidence,  in  mitigation  of  the  dam- 
ages, that  the  goods  were  of  a  quality  inferior  to 
what  they  were  represented  to  be  at  the  sale. 
Miller  v.'Sviith,  1  Mason,  437. 

71.  When  goods  are  destroyed,  or  materially 
injured,  on  board  a  vessel  in  a  port  where  they 
are  shipped,  the  damages  must  be  ascertained 
by  the  difference  between  the  prime  cost  and 
charges,  and  the  sales  at  the  port  of  shipment ; 
and  not  by  the  probable  protits,  if  the  gootis  have 
gone  safe  to  the  port  of  destination.  Dusar  v. 
Murgatroyd,  I  Wash.  C.  C.  R.  13. 

72.  Action  by  the  owner  of  a  vessel  against 
the  defendant,  for  having  put  on  board  of  Her, 
without  the  knowledge  of  the  owner,  and  against 
the  regulations  of  Havana,  a  quantity  of  silver, 
which  occasioned  the  seizure  and  detention  of 
the  vessel.  Held,  that  the  defendant  is  liable 
to  answer  for  the  damages  sustained  by  the 
plaintiff,  if  they  were  occasioned  by  such  illegal 
act.     Sparks  v.  West,  1  Wash.  C.  C.  R.  238. 

73.  Where  A  brought  an  action  against  B  for 
flowing  back  the  water  of  the  river  Presumpscot, 
to  the  injury  of  his  rights  as  riparian  proprietor, 
and  to  the  obstruction  of  his  mills;  it  was  held, 
that  if  the  plaintiff  could  prove  that  the  natural 
flow  of  the  stream  was  changed  by  any  person 
not  having  a  legal  right  to  change  it,  he  could 
recover  nominal  damages,  although  no  actual 
injury  had  been  thereby  occasioned  to  him. 
JVhipple  V.  Cumberland  Manufacturing  Co.,  2 
Story's  C.  C.  R.  161. 

3.  Damages  in  Maritime  Cases. 

74.  Upon  an  illegal  seizure,  the  original  wrong- 
doers may  be  made  responsible  beyond  the  loss 
actually  sustained,  in  a  case  of  gro.ss  and  wanton 
outrage;  but  the  owners  of  the  privateer,  who 
are  only  constructively  liable,  are  not  bound  to 
the  e.xti'nt  of  vindictive  damages.  The  Amiable 
Nancy,  3  Wheat.  546;  4  Cond.  Rep.  322. 

75.  Damages  art;  not  recoverable  in  such  case 
for  the  tleierioratioii  ol  the  cargo,  not  occasioned 
by  the  improper  conduct  of  the  captors.     Ibid. 

76.  Tiie  possible  or  probable  profits  of  an  un- 
finishtnl  voyage  afford  no  rule  by  which  to  esti- 
mate the  damages  in  a  ca.se  of  maritime  trespass. 
La  Amistud  dcs  Rues,  5  Wheat.  385. 

77.  The  prime  cost  or  value  of  the  property 
lost,  and,  in  cases  of  injury,  the  diminution  in 
value  by  reason  of  the  injury,  with  interest 
thereon,  affortis  the  true  rule  for  estimating  dam- 
ages in  such  a  case.     Ibid. 

78.  In  cases  of  illegal  capture,  where  the  ves- 
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sel  and  cargo  have  been  entirely  lost  to  the 
owner,  the  proper  measure  of  damages  is  the 
prime  value  anil  interest  to  the  daj-  of  the  judg- 
ment ;  and  in  cases  of  gross  illegality,  damages 
have  been  restricted  to  demurrage  and  interest 
on  the  principal  of  the  captured  property.  The 
Lively.  1  Gallis.  315. 

79.  Where  the  property  has  been  .sold,  and 
no  account  of  sales  has  been  rendered,  the  value 
is  estimated  at  the  prime  cost,  and  ten  per  cent, 
profit :  where  an  account  of  sales  is  rentlered, 
that  in  general  is  made  the  measure  of  the  de- 
cree.    Ibid. 

80.  Freight  is  a  proper  item  for  allowance  in 
estimating  the  damages  arising  from  illegal  cap- 
lure,  where  the  cargo  has  been  lost,  or  the  vessel 
been  unliveried.     Ibid. 

81.  But  it  is  not  to  be  allowed  where  the  ves- 
sel has  been  restored  with  the  cargo  on  boanl. 
and  in  a  situation  capable  of  performing  the 
voyage.     Ibid. 

82.  Supposed  profits  are  not  to  form  an  item 
for  damages  in  case  of  restitution.     Ibid. 

83.  If  captors  wantonly  injure  the  captured 
crew,  the  prize  court  will  award  damages  for  the 
personal  ill-usage.     Ibid. 

84.  Where  a  capture  has  been  made  after  the 
expiration  of  the  time  within  which,  by  the 
treaty  of  peace,  captures  could  lawfully  be 
made,  the  owners  are  entitled  to  compensation 
for  the  loss  of  the  goods  which  have  been  con- 
sumed or  destroyed  by  the  captors:  but  where 
the  captors  have  acted  with  good  faith,  the  dam- 
ages are  not  to  exceed  the  amount  of  loss ;  and 
the  onus  proband!  is  on  the  claimants.  The 
Ulpiano,  1  Mason,  91. 

85.  if  a  person  has  in  the  acts  of  court  as- 
serted himself  as  part  owner  of  a  privateer,  he 
will  be  responsible  as  such  owner  for  damages 
assessed  against  such  privateer,  although  his 
name  be  not  in  the  ship's  papers.  The  Mary.  1 
Mason,  365. 

86.  The  commander  of  a  United  States'  ship 
of  war,  if  he  seizes  a  vessel  on  the  high  seas 
without  probable  cause,  is  liable  to  make  resti- 
tution in  value,  with  damages  and  costs,  even 
although  the  vessel  is  taken  out  of  his  possession 
by  a  superior  force;  and  the  owner  is  not  bound 
to  look  to  the  recaptor,  but  may  abandon,  and 
hold  the  original  captor  liable  for  the  whole  loss. 
Maley  v.Shattuck.  3  Cranch,  458;  1  Cond.  Rep. 
597. 

87;  Where  a  capture  is  in  itself  justifiable, 
the  subsequent  detention  and  sending  in  for  ad- 
judication will  not  be  punished  by  damages. 
The  Marianna  Flora,  11  Wheat.  1 ;  6  Cond.  Rep. 
201. 

88.  Captors  have  a  right  to  carry  their  prizes 
to  a  proper  and  convenient  port  for  adjudication, 
and  are  not  controllable  by  the  revenue  officers. 
If  they  proceed  irregularly,  it  is  at  the  peril  of 
damages.     The  Lively,  1  Gallis.  315. 

_  89.  In  estimating  damages  against  a  captor,  a 
vindictive  compensation  is  not  to  be  allowed, 
unless  where  the  misconduct  has  been  very  eross 
and  without  apology.     Ibid. 

90.  But  damages  ought  to  be  equal  to  the  real 
injury  sustained.     Ibid. 


91.  The  captors  are  not  liable  to  damages 
where  there  is  probable  cause  of  capture.  The 
Liverpool  Packet,  1  Gallis.  513. 

92.  Where  the  captor  transcends  his  powers 
and  rights,  he  becomes  guilty  of  a  marine  tres- 
pass, and  is  amenable  in  damages  for  the  injury 
sustained  ;  and  where  the  vessel  has  been  lost 
in  consequence  of  such  illegal  acts,  the  value 
of  the  vessel,  the  prime  cost  of  the  cargo,  with 
all  charges  and  the  premium  of  insurance,  are 
to  be  allowed  in  ascertaining  the  damages.  The 
Anna  Maria,  2  Wheat.  327;"  4  Cond.  Rep.  139, 

93.  The  commander  of  a  squadron  is  liable  to 
individuals,  for  the  trespass  of  those  under  his 
command,  in  case  of  positive  or  permissive  or- 
ders; or  of  actual  presence  and  co-operation. 
The  Eleanor,  2  Wheat.  345;  4  Cond.  Rep.  149. 

94.  If  a  belligerent  party  captures  and  detains 
neutral  property,  he  does  it  at  his  peril.  Should 
the  capture  and  tietention,  on  investigation,  turn 
out  to  be  unwarranted  by  the  general  law  of  na- 
tions, or  forbid  by  particular  treaty,  he  is  bound 
to  make  ample  compensation.  Hollingsicorth  et 
al.  V.  The  Betsey,  2  Adm.  Decis.  330. 

95.  The  owners  of  a  privateer  are  responsible 
for  the  conduct  of  their  agents,  the  officers  and 
crew,  to  all  the  world  ;  anil  the  measure  of  such 
responsibility  is  the  full  value  of  the  property 
injured  or  destroyed.  Del  Col,  Plaintiff  in  Er- 
ror, V.  Arnold,  Defendant  in  Error,  3  Dall.  333; 
1  Cond.  Rep.  150. 

96.  Where  the  report  of  persons  appointed  to 
ascertain  and  assess  damages  for  a  marine  tres- 
pass, give  a  gross  sum,  unaccompanied  by  ex- 
planations, to  be  paid  by  the  captors  who  had 
made  an  illegal  capture,  the  report  was  set  aside. 
The  omission  of  the  appellant  to  except  to  the 
report,  does  not  cure  an  error  apparent  on  the 
face  of  the  record,  and  the  omission  to  give  the 
explanations  is  such  an  error.  Murray  v.  The 
Charming  Betsey,  2  Cranch,  64  :  1  Cond.  Rep. 
358. 

97.  A  public  officer,  entrusted  to  perform  a 
duty  on  the  high  seas  necessary  to  the  service 
of  his  country,  and  acting  according  to  the  best 
of  his  judgment  under  the  orders  he  has  re- 
ceived, if  he  is  the  victim  of  any  mistake,  ought 
never  to  be  assessed  with  vindictive  damages. 
It  is  not  only  the  duty  of  the  court  to  relieve  him 
from  such  damages,  but  no  sentence  should  be 
affirmed,  where  from  the  nature  of  the  proceed- 
ings the  whole  case  appears  on  the  record,  un- 
less those  proceedings  are  such  as  to  show  on 
what  the  decree  has  been  founded,  and  to  sup- 
port that  decree.     Ibid. 

98.  A  charge  for  expenses  of  soliciting  from 
the  United  States  compensation  for  an  illegal 
capture,  is  not  a  proper  charge  against  the  cap- 
tors ;  nor  is  the  charge  of  a  premium  of  insurance, 
no  premium  having  been  paid,  admissible. 
Maley  v.  Shattuck,  3  Cranch,  458 ;  1  Cond.  Rep. 
597. 

99.  The  outfits  of  the  captured  vessel,  and  the 
sum  advanced  to  the  crew,  are  proper  items  in 
the  estimate  of  damages.     Ibid. 

100.  The  settled  practice  of  the  supreme  court 
is,  that  whenever  damages  are  claimed  by  the 
libellant  or,  the  claimant  in  the  original  proceed- 
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ings,  if  a  decree  of  restitution  and  costs  only 
passes,  it  is  a  virtual  denial  of  damages  ]  and  the 
party  will  be  deemed  to  have  waived  the  claim 
for  damages,  unless  he  then  interposes  an  ap- 
peal or  cross  appeal  to  sustain  that  claim. 
Canter  v.  The  American  and  Ocean  Ins.  Co.,  3 
Peters,  554. 

101.  Counsel  fees  in  defending  and  prose- 
cuting, successfully,  a  case  of  admiralty  juris- 
diction, were  allowed  as  damages.     Ibid.  307. 

102.  Where  a  capture  is  lawful,  the  subse- 
quent bringing  in  of  the  captured  vessel  is  not  a 
cause  for  giving  damages.  The  Marianna  Flora, 
3  Mason,  116. 

103.  A  person  who  holds  goods  in  virtue  of  a 
respondentia  bond,  with  an  assignment  of  the 
bill  of  lading,  may  recover  damages  in  an  action 
of  trespass  against  one  for  taking  the  goods  un- 
lawfully, to  the  full  value  of  the  property,  though 
it  exceeds  the  debt  due  on  the  bond.  The  Pa- 
cific Ins.  Co.  V.  Conrad,  1  Baldwin's  C.  C.  R.  141. 

104.  The  measure  of  damages  in  case  of  in- 
jury to  a  vessel  with  a  cargo  on  board,  by  colli- 
sion with  another  vessel,  is  not  the  loss  of  the 
profits  on  the  goods  injured  by  the  collision,  at 
the  place  to  which  the  vessel  was  destined  when 
the  damage  was  done,  but  the  value  of  the 
goods  at  the  place  of  shipment  must  be  the  mea- 
sure of  compensation.  Smith  et  al.  v.  Condry, 
17  Peters,  20. 

105.  The  rule  of  damages  in  prize  cases  ordi- 
narily supposes  that  the  vessel  has  been  cap- 
tured before  she  has  arrived  at  the  port  of  desti- 
nation ;  and  the  court,  in  odium  spoliatoris,  will 
presume  the  cargo  to  be  worth  more  at  the  port 
of  destination  than  the  prime  cost,  by  ten  per 
cent.  But  to  cases  where  the  vessel  has  arrived 
at  the  port  of  destination,  this  rule  does  not 
apply.  Arthur  v.  Schooner  Cassius,  2  Story's  C. 
C.  R.  81. 

4.  Damages  and  Actions  on  Patents. 

106.  If  there  be  a  mere  making  of  the  ma- 
chine, and  no  use  proved,  nominal  damages  are 
to  be  recovered;  where  the  law  gives  an  action 
for  a  particular  act,  that  iloing  of  the  act  itnports 
of  itself  a  damage:  every  violation  of  a  right 
imports  some  damage,  and  if  none  other  be 
proved,  the  law  allows  a  nominal  damage. 
Wlijltemnre  v.  Cutter,  1  Gal  lis.  478. 

107.  By  terms  "actual  damage,"  which  the 
plaintilT  may  recover  under  the  patent  law,  are 
meant  such  damages  as  he  can  actually  prove, 
and  has  in  fact  sustained,  as  contradistinguished 
from  mere  imaginary  or  vindictive  damages, 
which  iif  pensonal  torts  arc  sometimes  given. 
Ibid. 

108.  The  rule  of  damages,  where  the  use  of  a 
machine  is  proved,  shauKl  be  the  value  of  the 
use  of  such  a  machine  during  the  time  of  illegal 
use.     Ibid. 

109.  Where  merely  the  making  of  the  ma- 
chine is  proved,  as  no  actual  damages  have  been 
received,  the  jury  should  give  only  nominal  da- 
mages.    Ibid. 

110.  The  jury  are  to  estimate  the  plaintifT's 
single  damages,  and  the  court  will  treble  them 


in  awarding  the  judgment.     Gray  ^  Osgood  V. 
James,  Peters'  C.  C.  R.  394. 

111.  In  an  action  for  the  infringement  of  a 
patent  right,  the  law  gives  to  the  plaintiff  treble 
the  actual  damages  sustained  by  him ;  and  the 
rule  is  to  allow  him  treble  the  amount  of  profits 
actually  received  by  the  defendant,  in  conse- 
quence of  his  using  the  plaintiff's  invention. 
Lou-ell  v.  Lewis,  1  Mason's  C.  C.  R.  182. 

112.  The  jury  may,  in  a  case  for  infringing  a 
patent,  give  the  plaintiff,  as  part  of  his  actual 
damages,  si^ch  expenses  for  counsel  fees,  &c., 
as  have  been  necessarily  incurred  in  vindicating 
the  plaintiff's  right  by  a  suit,  and  which  are  not 
taxable  in  the  bill  of  costs.  Boston  Manvf.  Co. 
V.  Fiske  ct  al.,  2  Mason's  C.  C.  R.  119. 

113.  Where  the  patentee  grants  the  machine, 
or  agrees  to  deliver  it,  he  cannot  recover  da- 
mages for  the  use  of  it,  against  his  grantee;  for 
the  agreement  implies,  necessarily,  the  right  to 
use  it  in  any  manner  the  grantee  pleases,  or  to 
rent  it  to  another.  Gray  et  al.  v.  James  et  al., 
Peters'  C.  C.  R.  394. 

114.  Where  a  suit  is  brought  against  A  and 
B  for  the  infringement  of  a  patent  right,  the 
plaintiff"  may  recover  against  one,  though  no 
proof  is  given  against  the  other ;  for  all  torts  are 
joint  and  several,  and  the  plaintiff  may  recover 
against  one  defendant  though  the  other  be  ac- 
quitted.    Ibid. 

115.  The  sale  of  the  materials  of  a  patented 
machine  by  a  sheriff  in  an  execution  against  the 
owner,  is  not  such  a  sale  as  subjects  the  sheriff 
to  an  action  for  an  infringement  of  the  patent 
right.     Sawin  v.  Guild,  1  Gallis.  485. 

116.  A  plaintiff,  in  an  action  for  violating  a 
patent  right,  may  recover  damages  against  one 
of  two  defendants,  although  the  evidence  given 
did  not  apply  to  both  ;  for  all  torts  are  joint  and 
several ;  and  a  plaintiff  may  recover  damages 
against  one  defendant,  although  the  other  be 
acquitted.  Aliter,  in  actions  in  contract.  Reut- 
gen  V.  Kanowrs  if  Graunt,  1  Wash.  C.  C.  R.  168. 

117.  Where  a  patent  is  for  a  new  combination 
of  existing  machinery  or  machines,  and  does  not 
specify  or  claim  any  improvements  or  invention, 
except  the  combination,  unless  that  combination 
is  substantially  violate,  the  patentee  is  not  enti- 
tled to  any  remedy,  although  parts  of  the  ma- 
chinery are  used  by  another,  because  the  patent, 
by  its  terms,  stands  upon  the  combination  only. 
Odiome  v.  Jlie  Ameshury  Nail  Factory,  2  Ma- 
son's C.  C.  R.  28. 


DEBT. 

W^IIKKF,    ACTION    OF    DEBT  LIES,  AntC,  page  51. 
PlEADINCS  and  EVIDENCE  IN  ACTIONS  OF  DEBT, 

Ante,  page  52. 

Addenda. 

1.  An  action  of  debt  was  instituted  in  the  dis- 
trict court  of  the  United  Stales,  on  an  obligation 
under  the  hands  and  seals  of  two  persons.  The 
action  was  against  one  of  the  parlies  to  the  in- 
strument.    The  laws  of  Mississippi  allow  an 
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action  to  be  instituted  against  one  of  the  parties 
only.   Rodgers  v.  Batchelor  et  aJ.,  12  Peters,  217. 

2.  It  is  admitted  that  the  title  of  an  heir  by 
descent  in  the  real  estate  of  his  ancestor,  and  of 
a  devisee  of  an  estate  unconditionally  devised 
to  him,  is,  upon  the  death  of  the  party  under 
whom  he  claims,  immediately  devolved  upon 
him,  and  he  acquires  a  vested  estate.  But  this, 
though  true  in  a  general  sense,  still  leaves  his 
title  encumbered  with  all  the  liens  which  have 
been  created  by  the  party  in  his  lifetime,  or  by 
law  at  his  decease.  It  is  not  an  unqualified, 
though  it  may  be  a  vested  interest ;  and  it  con- 
fers no  title,  except  to  what  remains  after  every 
such  lien  is  discharged.  Wilkinson  v.  Lcland  et 
al,  2  Peters.  658. 

3.  By  the  laws  of  Rhode  Island,  as  well  as  of 
all  the  New  England  states,  the  real  estate  of 
intestates  stands  chargeable  with  the  payment 
of  their  debts  upon  a  deficiency  of  assets.     Ibid. 

4.  The  action  of  debt  is  founded  upon  con- 
tract; the  action  of  assumpsit  upon  the  promise. 
Meicalf  V.  Robinson,  2  M'Lean's  C.  C.  R.  368. 

5.  Jn  the  one  case  the  declaration  should  aver 
the  defendant  agreed  ;  in  the  other  that  he  pro- 
mised.    Ibid. 


DEBTOR  AND  CREDITOR. 

1.  At  common  law  a  debtor,  though  insolvent, 
may  prefer  a  creditor.  He  may  assign  all,  or 
any  part  of  his  effects,  in  satisfaction  of  a  bona 
fide  debt,  in  exclusion  of  all  other  creditors. 
United  States  v.  King,  Wallace's  C.  C.  R.  21. 

2.  But  this  right  of  preference  is,  in  many 
cases,  taken  away  by  the  bankrupt  law,  and 
other  statutes.     Ibid. 

3.  A  bill  was  filed,  claiming  a  specific  per- 
formance of  an  alleged  contract  to  convey  a 
house  and  lot  in  Georgetown,  for  the  benefit  of 
the  wife  of  the  complainant,  the  complainant 
having  expended  a  large  sum  of  money  in  im- 
proving the  propertj',  in  the  expectation  that  it 
would  be  conveyed  as  required  by  the  bill.  The 
court  not  considering  that  sufficient  evidence  of 
an  agreement  to  convey  the  property  was  given, 
ordered  that  the  property  should  be  sold,  and 
out  of  the  proceeds,  that  the  advances  made  by 
the  complainant  should  be  repaid.  The  pro- 
perty sold  for  a  sum  far  less  than  the  amount 
expended.  Held,  that  the  balance  unpaid  after 
the  sale,  was  not  a  debt  due  by  the  estate  of  the 
father  of  the  wife,  and  could  not  be  claimed  of 
his  representatives.  King  v.  Thompson  et  al., 
13  Peters,  128. 


DECISIONS  OF  A  COURT  OF  COMPETENT 
JURISDICTION. 

It  is  a  general  rule,  that  a  fact  which  has  been 
directly  tried  and  decided  by  a  court  of  compe- 
tent jurisdiction,  cannot  be  contested  again  be- 
tween the  same  parties,  in  the  same  or  in  any 
other  court.  Hence,  a  verdict  and  judgment  of 
a  court  of  record,  or  a  decree  in  chancery,  al- 
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though  not  binding  on  strangers,  puts  an  end  to 
all  further  controversy  concerning  the  points  thus 
decided,  between  the  parties  to  such  suit.  In 
this,  there  ought  to  be  no  difference  between  a 
verdict  and  judgment  in  a  court  of  common  law, 
and  a  decree  of  a  court  of  chancery.  Bank  of 
the  United  States  et  al.  v.  Beverly  ct  al,  17  Peters, 
127. 


DECISIONS  OF  STATE  COURTS. 

1.  If  the  court  of  a  state  had  jurisdiction  of  a 
matter,  its  decision  would  be  conclusive ;  but 
the  supreme  court  cannot  yield  assent  to  the  pro- 
position, that  the  jurisdiction  of  a  state  court 
cannot  be  questioned,  where  its  proceedings 
were  brought  collaterally  before  the  circuit  court 
of  the  United  States.  Elliott  et  al.  v.  Piersol  et 
al.,  1  Peters,  340. 

2.  Where  a  court  has  jurisdiction,  it  has  a 
right  to  decide  any  question  which  occurs  in  the 
cause ;  and,  whetner  its  decisions  be  correct  or 
otherwise,  its  judgments,  until  reversed,  are  re- 
garded as  binding  in  every  other  court.  But  if 
it  act  without  authority,  its  judgments  and  orders 
are  regarded  as  nullities.  They  are  not  voidable, 
but  simply  void,  and  form  no  bar  to  a  remedy 
sought  in  opposition  to  them,  even  prior  to  a  re- 
versal. They  constitute  no  justification,  and  all 
persons  concerned  in  executing  such  judgments 
or  sentences,  are  considered  in  law  as  trespas- 
sers.   .Ibid. 

3.  The  jurisdiction  of  any  court  exercising 
authority  over  a  subject,  may  be  inquired  into 
in  every  other  court,  when  the  proceedings  of 
the  former  are  relied  on,  and  brought  before  the 
latter  by  a  party  claiming  the  benefit  of  such 
proceedings.     Ibid, 

4.  It  has  been  the  uniform  course  of  the  su- 
preme court,  with  respect  to  titles  to  real  pro- 
perty, to  apply  the  same  rule  that  is  applied  by 
the  state  tribunals  in  like  cases.  Waring  v. 
Jackson  et  al.,  1  Peters,  571. 

5.  Where,  by  the  established  practice  of  courts 
in  particular  states,  the  courts  in  actions  of  eject- 
ment look  beyond  the  grant,  and  examine  the 
progressive  stages  of  the  title,  from  its  incipient 
state  until  its  consummation,  such  a  practice 
will  '"orm  the  law  of  cases  decided  under  the 
same  in  those  states;  and  the  supreme  court  of 
the  United  States  regard  those  rules  of  decision 
in  cases  brought  up  from  such  states,  provided 
that  in  so  doing,  they  do  not  suffer  the  provisions 
of  any  statute  of  the  United  States  to  be  violated. 
Ross  V.  Barland  et  al.,  1  Peters,  664. 

6.  Where  the  question  upon  the  construction 
of  the  statute  of  a  state  relative  to  real  property, 
has  been  settled  by  any  judicial  decision  in  the 
state  where  the  land  lies,  the  supreme  court, 
upon  the  uniform  principles  adopted  by  it,  would 
recognise  that  decision  as  apart  of  the  local  law. 
Gardner  v.  Collins,  2  Peters,  58. 

7.  The  statute  of  limitations  in  Kentucky  Is 
substantially  the  same  with  the  statute  of  21 
James  II.,  ch.  16,  with  the  exception  that  it  sub- 
stitutes the  term  of  five  years  instead  of  six. 
The  English  decisions  have  therefore  been  re- 
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sorted  to  in  this  case,  in  the  construction  of  the  |      14.  The   judgment  of  a  state   court,  where 
statute,  of  Kentucky;  and  are  entitled   to  great    jurisdiction  was  acquired,  not  by  the  common 


consideration.  They  cannot  be  consideretl  as 
conclusive  upon  the  construction  of  a  statute 
passed  by  a  state  upon  a  like  subject,  for  this 
belongs  to  the  local  state  tribunals,  whose  rules 
of  interpretation  must  be  presumed  to  be  founded 
upon  a  more  just  and  accurate  view  of  their  own 
jurisprudence.     Bell  v.  Morrison,  1  Peters,  359. 

8.  If  the  doctrines  of  the  Kentucky  courts,  in 
the  construction  of  a  statute  of  that  state  are 
irreconcilable  with  the  English  decisions  upon 
a  statute  in  similar  terms,  the  supreme  court,  in 
conformity  with  its  general  practice,  will  follow 
the  local  law,  and  administer  the  same  justice 
which  the  state  court  would  administer  between 
the  same  parties.     Ibid.  360. 

9.  The  decisions  of  the  courts  of  New  York, 
on  the  construction  of  its  own  statute  of  frauds, 
and  the  extent  of  the  rules  deduced  from  it, 
present  to  the  supreme  court  a  guide  in  its  deci- 
sions upon  the  construction  of  their  statute. 
DWolfv.Rabaud  et  al,  1  Peters,  501. 

10.  This  being  a  suit  upon  a  local  statute, 
giving  a  particular  remedy  in  the  nature  of  a 
foreign  attachment  against  garnishees  who  pos- 
sess goods,  effects,  or  credits  of  the  principal 
debtor,  the  decisions  which  have  been  made  on 
the  construction  of  that  statute  by  the  state  court 
of  Massachusetts,  are  entitled  to  great  respect, 
and  ought,  in  conformity  to  the  uniform  practice 
of  the  supreme  court,  to  govern  its  decisions. 
Beach  v.  Viles,  2  Peters,  678. 

11.  The  questions  which  grow  out  of  the  lan- 
guage of  the  act  of  the  legislature  of  North  Ca- 
rolina, concerning  the  registration  of  deeds, 
passed  in  1715,  so  far  as  they  have  been  settled 
by  judicial  decisions  of  the  state,  cannot  be  dis- 
turbed by  the  supreme  court.  Whatever  might 
have  been  their  opinion  in  this  case  had  it  re- 
mained open  for  consideration,  the  peace  of  so- 
ciety, and  the  security  of  titles,  require  that  the 
court  should  conform  to  the  construction  which 
has  been  made  in  the  courts  of  the  state,  if  it 
can  discover  what  that  construction  is.  Ross  v. 
M'Ltaig,  6  Peters,  283. 

12.  The  rule  of  law  being  once  established  by 
the  higliest  tribunal  of  a  slate,  courts  which  pro- 
pose to  administer  the  law  as  they  find  it,  are 
ordinarily  bound  in  limine  to  presume  that, 
*  whether  it  appears  from  the  reports  or  not.  all 
the  reasons  which  might  have  been  urged  pro 
or  con  upon  the  point  under  consideration,  had 
been  e.vamined  and  disposed  of  judicially.  Les- 
see of  Livingston  v.  Moore,  7  Peters,  469. 

13f.  There  rs  no  principle  better  established 
and  more  uniformly  adhered  to  in  the  supreme 
couit,  than  that  the  circuit  courts,  in  deciding  on 
titles  to  real  propeily  in  the  dilierent  slates,  are 
bound  to  deci(l(;  precisely  as  the  stale  courts 
ought  to  do.  The  rules  of  property  and  of  evi- 
dence, whether  derived  from  the  laws  or  adjudi- 
cations of  the  judicial  tribunals  of  tlu;  stale,  fur- 
nish th(!  guides  and  rules  of  decision  in  those  of 
the  Union,  in  all  the  cases  to  which  they  apply, 
where  the  constitution,  treaties,  or  statutes  of  the 
United  States  do  not  otherwise  provide.  Ilinde 
et  nx.\.  Vattier.  5  Peters,  398. 


law,  but  by  a  statute  of  the  state,  which  before 
the  rendition  of  the  judgment,  had  been  virtually 
repealed  by  the  adoption  of  a  treaty,  was  held 
not  voidable,  but  void.  Denn,  ex.  dem.  of  Fisher, 
v.  Harnden,  Paine's  C.  C.  R.  55. 

15.  The  circuit  courts  of  the  United  States  are 
created  by  congress,  not  for  the  purpose  of  ad- 
ministering the  local  law  of  a  single  state  alone, 
but  to  administer  the  laws  of  all  the  stales  in 
the  Union,  in  cases  to  which  they  respectively 
apply.  The  judicial  power  conferred  on  the 
general  government  by  the  constitution,  extends 
to  many  cases  arising  under  the  laws  of  the  dif- 
ferent states;  and  the  supreme  court  is  called 
upon,  in  the  e.xercise  of  its  appellate  jurisdiction, 
constantly  to  lake  notice  of  and  administer  the 
jurisprudence  of  all  the  states.  That  jurispru- 
dence is  Ihen  in  no  just  sense  a  foreign  jurispru- 
dence to  be  proved  in  the  courts  of  the  United 
States,  by  the  ordinary  modes  of  proof  by  which 
the  laws  of  a  foreign  country  are  to  be  establish- 
ed ;  but  it  is  to  be  judicially  taken  notice  of  in 
the  same  manner  as  the  laws  of  the  United  States 
are  taken  notice  of  in  those  courts.  Owings  v. 
Hull,  9  Peters,  607. 

16.  The  supreme  court  of  the  United  Stales 
adopts  the  decisions  of  the  stale  courts,  when 
applicable  to  titles  to  lands;  but  when  such  titles 
depend  on  compacts  between  the  stales  of  the 
Union,  the  rule  of  decision  is  not  to  be  collected 
from  the  decisions  of  the  courts  of  either  state ; 
but  is  one  of  an  international  character.  Marlalt 
v.Silk,  11  Peters,  1. 

17.  In  construing  the  statutes  of  a  state,  infi- 
nite mischief  would  ensue,  should  the  federal 
courts  observe  a  difTerent  rule  from  that  which 
has  been  long  established  in  the  state.  BVKcen 
v.  Dclancy's  Lessee,  5  Cranch,  22;  2  Cond.  Rep. 
179. 

18.  In  cases  depending  on  the  statute  of  a 
state,  and  more  especially  in  those  respecting 
titles  to  land,  the  federal  courts  adopt  the  con- 
struction of  the  stale,  where  that  construction  is 
settled  and  can  be  ascertained.  Folk's  Lessee  v. 
Wendal  9  Cranch,  87  ;  3  Cond.  Rep.  286. 

19.  The  power  of  the  inferior  court  of  a  stale 
to  make  an  order  at  one  term  as  of  another,  is 
of  a  character  so  peculiarly  local,  a  proceeding 
so  necessarily  dependent  on  the  judgment  of  the 
revising  tribunal ;  that  the  judgment  of  the  same 
is  considered  authority,  and  the  supreme  court 
is  disposed  to  conform  to  it.  The  Bank  of  Hamil- 
ton v.  Dudley's  Heirs,  2  Peters,  522. 

20.  The  supreme  conit  uniformly  acts  under 
a  desire  to  conform  its  decisions  to  those  of  the 
state  courts  on  their  local  laws.  Mutual  Assu- 
rance Society  v.  Watts,  1  Wheal.  279;  3  Cond. 
Rep.  570. 

21.  The  supreme  court  holds  in  the  highest 
respect,  decisions  of  state  courts  njion  local  laws, 
forming  rules  of  property.  Shipp  et  al.  v.  Mdlerh 
Heirs,  2  Wheal.  316;  4"Cond.  Rep.  132. 

22.  It  is  an  acknowledged  principle  of  law, 
that  the  title  and  disposition  of  real  property  is 
exclusively  subject  to  the  laws  of  the  country 
where  it  is  situated,  which  can  alone  prescribe 
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the  mode  by  which  a  title  to  it  can  pass  from 
one  person  to  another.  No  title,  therefore,  to 
real  estate  will  pass  by  law,  unless  the  same  is 
executed,  proved  and  registered  conformably  to 
the  law  of  the  place  where  the  property  is  situ- 
ated. MConnick  V.  Sullivant,  10  Wheat.  192; 
6  Cond.  Rep.  71. 

23.  In  construing  local  statutes  respecting  real 
property,  the  courts  of  the  Union  are  governed 
by  the  decisions  of  the  state  tribunals.  Thatcher 
etal.  v.Poivcll,  6  Wheat.  119;  5  Cond.  Rep.  28. 

24.  Under  the  thirty-fourth  section  of  the  judi- 
ciary act  of  1789,  the  acts  of  limitations  of  the 
several  states,  where  no  special  provision  has 
been  made  by  congress,  form  a  rule  of  decision 
in  the  courts  of  the  United  States,  and  the  same 
effect  is  given  to  them  as  is  given  in  the  state 
courts.     MCluny  v.Silliman,  3  Peters,  277. 

25.  The  supreme  court  has  uniformly  pro- 
fessed its  disposition,  in  cases  depending  on  the 
laws  of  a  particular  state,  to  adopt  the  construc- 
tion which  has  been  given  by  the  courts  of  the 
state  to  those  laws.  This  course  is  founded  upon 
the  principle  supposed  to  be  universally  recog- 
nised, that  the  judicial  department  of  every 
government,  where  such  department  e.\ists,  is 
the  appropriate  organ  for  construing  the  legisla- 
tive .acts  of  that  government.  Elmendorf  v. 
Taylor  et  al,  10  Wheat.  152;  6  Cond.  Rep.  47. 

26.  On  this  principle,  the  construction  given 
by  the  supreme  court  of  the  United  Slates  to  the 
constitution  and  laws  of  the  United  States,  will 
be  received  by  the  states  as  their  true  construc- 
tion.    Ibid. 

27.  The  statute  laws  of  the  states  must  fur- 
nish the  rule  of  decision  to  the  federal  courts,  as 
far  as  they  comport  with  the  constitution  of  the 
United  States,  in  all  cases  arising  within  the  re- 
spective states;  and  a  fi.\ed  and  received  con- 
struction of  their  respective  statute  laws,  in  their 
own  courts,  makes  a  part  of  such  statute  law. 
Shclhijctal.  V.  Gmj,  11  Wheat.  361 ;  6  Cond.  Rep. 
345. 

28.  The  supreme  court  adopts  the  local  law 
of  real  property  as  ascertained  by  the  decisions 
of  the  state  courts;  whether  these  decisions  are 
grounded  on  the  construction  of  the  statutes  of 
the  state,  or  form  a  part  of  the  unwritten  law  of 
the  state,  which  has  become  a  fixed  rule  of  pro- 
perty. Jackson  v.  Chew,  12  Wheat.  153  ;  6  Cond. 
Rep.  489. 

29.  The  true  exposition  of  the  thirty-fourth 
section  of  the  judiciary  act  of  1789,  ch.  20,  which 
provides  that  "the  laws  of  the  several  states, 
except  where  the  constitution,  treaties,  or  laws 
of  the  United  Slates  shall  otherwise  require  or 
provide,  shall  be  regarded  as  rules  of  decision  in 
trials  at  common  law,  in  the  courts  of  the  United 
States,  where  they  apply,"  is,  that  the  rights  of 
per.«ons  and  rules  of  property,  as  settled  in  the 
states,  shall  be  guides  to  the  courts  of  the  United 
States,  in  controversies  depending  before  such 
courts.  United  States  v.  Wonson,  1  Gallis.  C.  C. 
R.  5. 

30.  Soon  after  the  decision  of  a  case  in  the 
circuit  court  for  the  district  of  East  Virginia,  a 
case  was  decided  in  the  court  of  appeals  of  the 
state,  in  which  the  question  on  the  execution 


law  of  the  state  of  Virginia  was  elaborately  ar- 
gued and  deliberately  decided.  That  decision 
was.  that  the  right  to  take  out  an  elegit  is  not 
suspended  by  suing  out  a  writ  of  fieri  facias,  and 
consequently,  that  the  lien  of  the  judgment  con- 
tinues pending  the  proceedings  on  that  writ. 
The  supreme  court,  according  to  its  uniform 
course,  adopts  the  construction  of  the  act,  which 
is  made  by  the  highest  court  of  the  state.  United 
Slates  V.  Morrison.,  4  Peters,  127. 

31.  The  supreme  court  of  the  state  of  South 
Carolina  having  decided  that  the  act  of  the  legis- 
lature of  that  state  of  1744,  relative  to  the  com- 
mencement, within  two  years,  of  actions  of  eject- 
ment after  nonsuit,  discontinuance,  &c.,  is  a  part 
of  the  limitation  act  of  1812,  and  that  a  suit  com- 
menced within  the  time  prescribed,  arrests  the 
limitation;  and  this,  being  the  decision  of  the 
highest  judicial  tribunal  on  the  construction  of  a 
state  law  relating  to  titles  and  real  property, 
must  be  regarded  by  this  court  as  the  rule  to 
bind  its  judgment.  Henderson  and  Wife  v. 
Griffin,  5  Peters,  151. 

32.  The  course  of  prudence  and  duty  in  judi- 
cial proceedings  in  the  United  States  courts, 
when  cases  of  difficult  distribution  as  to  power 
and  right  present  themselves,  is  to  yield  rather 
than  encroach.  The  duty  is  reciprocal,  and  will 
no  doubt  be  met  in  the  spirit  of  moderation  and 
comity.  In  the  conflicts  of  power  and  opinion, 
inseparable  from  our  very  peculiar  relations, 
cases  may  occur  in  which  the  maintenance  of 
principles  and  the  administration  of  justice,  ac- 
cording to  its  innate  and  inseparable  attributes, 
may  require  a  different  course;  and  when  such 
cases  do  occur,  our  courts  must  do  their  duty; 
but  until  then,  it  is  administering  justice  in  the 
spirit  of  the  constitution,  to  conform  as  nearly  as 
possible  to  the  administration  of  justice  in  the 
courts  of  the  several  states.  Fullerton  et  al.  v. 
The  Bank  of  the  United  States,  1  Peters,  614. 

33.  The  supreme  court  have  uniformly  adopted 
the  decisions  of  the  state  tribunals  respectively 
in  the  construction  of  their  statutes.  This  has 
been  done  as  a  matter  of  principle,  in  all  cases 
where  the  decision  of  a  state  court  has  become 
a  rule  of  property.    Green  v.  Neat,  6  Peters.  291 . 

34.  In  a  great  majority  of  the  causes  brought 
before  the  federal  tribunals,  they  are  called  on 
to  enforce  the  laws  of  the  states.  The  rights  of 
parties  are  determined  under  these  laws;  and  it 
would  be  a  strange  perversion  of  principle  if  the 
judicial  exposition  of  these  laws  by  the  state  tri- 
bunals should  be  disregarded.  These  exposi- 
tions constitute  the  law.  and  fix  the  rules  of  pro- 
perty. Rights  are  acquired  under  this  rule;  and 
it  regulates  all  the  transactions  which  come 
within  its  scope.     Ibid. 

35.  On  all  questions  arising  under  the  consti- 
tution and  laws  of  the  Union,  the  supreme  court 
may  exercise  a  revising  power;  and  its  decisions 
are  final  and  obligatory  on  all  other  judicial  tri- 
bunals, state  as  well  as  federal.  A  state  tribunal 
has  a  right  to  examine  any  such  questions,  and 
to  determine  thereon  ;  but  its  decisions  must 
conform  to  that  of  the  supreme  court,  or  the 
corrective  power  may  be  exercised.  But  the 
case  is  very  difi'erent  when  the  question  arises 
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under  a  local  law.  The  decision  of  this  question 
by  the  highest  tribunal  of  a  state  should  be  con- 
sidered as  final  by  the  suprenne  court ;  not  be- 
cause the  state  tribunal  in  such  a  case  has  any 
power  to  bind  the  supreme  court,  but  because, 
in  the  language  of  the  court,  in  the  case  of 
Shelby  et  al.  v.  Guy,  11  Wheat.  361,  "a  fixed 
and  received  construction  by  a  state  in  its  own 
courts  makes  a  part  of  the  statute  law."     Ibid. 

36.  If  the  construction  of  the  highest  judicial 
tribunal  of  a  state  forms  a  part  of  the  statute 
law.  as  much  as  an  enactment  by  the  legisla- 
ture, how  can  the  supreme  court  make  a  distinc- 
tion between  them?  There  could  be  no  hesita- 
tion in  so  modifying  the  decisions  as  to  conform 
to  any  legislative  alteration  in  a  statute,  and 
why  should  not  the  same  rule  apply  where  the 
judicial  branch  of  the  stafe  government,  in  the 
e.\ercise  of  its  acknowledged  functions,  should, 
by  construction,  give  a  different  effect  to  a  sta- 
tute from  what  had  at  first  been  given  to  it  1 
The  charge  of  inconsistency  might  be  made 
with  more  force  and  propriety  against  the  fede- 
ral tribunals  for  a  disregard  of  this  rule  than  by 
conforming  to  it.  They  profess  to  be  bound  by 
the  local  law,  and  yet  they  reject  the  exposition 
of  that  law  which  forms  a  part  of  it.  It  is  no 
answer  to  this  objection,  that  a  different  exposi- 
tion was  formerly  given  to  an  act  which  was 
adopted  by  the  federal  court.  The  inquiry  is, 
what  is  the  settled  law  of  the  state  at  the  time 
the  decision  is  made.  This  constitutes  the  rule 
of  property  within  the  state,  by  which  the  rights 
of  litigant  parties  must  be  determined.     Ibid. 

3T.  As  the  federal  tribunals  profess  to  be 
governed  by  this  rule,  they  cannot  act  incon- 
sistently by  enforcing  it.  If  they  change  their 
decision,  it  is  because  the  rule  on  which  the  de- 
cision was  founded  has  been  changed.     Ibid. 

38.  The  exposition  of  the  acts  of  the  several 
legislatures  is  the  appropriate  duty  of  the  state 
courts,  and  the  federal  courts  will  always  feel 
great  reluctance  in  breaking  the  way  in  expla- 
nation of  such  statutes;  and  will  not  do  so,  un- 
less really  necessary  for  the  decisions  of  cases 
before  them.  Coates,  Executrix,  v.  Museh  Adni'r, 
1  Brockenb.  C.  C.  R.  539. 

39.  The  courts  of  the  United  States  are  not 
concluded  in  a  matter  of  general  equity  jurisdic- 
tion, by  a  decision  of  the  state  court.  Flagg  v. 
JfJann.  2  Sumner's  C.  C.  R.  487. 

40.  The  supreme  court,  in  accordance  to  a 
steady  course  of  decision  for  many  years,  feels 
it  an  incumbent  duty  carefully  to  examine  and 
ascertain  if  there  be  a  settled  construction  by 
the  stf^e  courts,  of  the  statutes  of  the  respective 
slates,  where  they  are  exclusively  in  force;  and 
to  abide  by  and  follow  such  construction,  when 
found  to  be  settled.  .  Bank  of  the  United  States 
V.Daniels,  12  Peters,  32. 

41.  By  the  act  of  the  legislature  of  Georgia, 
of  the  12th  December,  1810,  the  assignment  or 
endorsement  of  a  promis.sory  note  is  made  suffi- 
cient evidence  thereof,  without  the  necessity  of 
proving  the  handwriting  of  the  assignor.  The 
judiciary  act  of  1789  declares  that  the  laws  of 
the  several  states,  except  when  the  constitution, 
treaties  and  laws  of  the  United  Slates  require 


otherwise,  are  to  be  rules  of  decision  in  the 
courts  of  the  United  States,  where  they  apply. 
The  supreme  court  does  not  perceive  any  suffi- 
cient reason  for  construing  the  act  of  congress, 
so  as  to  exclude  froin  its  provisions  those  sta- 
tutes of  the  several  states  which  prescribe  rules 
of  evidence  in  civil  cases  in  trials  at  common 
law.     MNeil  v.  Holbrook,  12  Peters,  84. 

42.  The  object  of  the  law  of  congress  was  to 
make  the  rules  of  decision  in  the  courts  of  the 
United  States  the  same  with  that  of  the  states; 
taking  care  to  preserve  the  rights  of  the  United 
Stales,  by  the  exceptions  contained  in  the  judi- 
ciary act.  Justice  to  the  citizens  of  the  United 
States  required  this  to  be  done;  and  the  natural 
import  of  the  words  used  in  the  act  of  congress 
includes  the  laws  in  relation  to  evidence,  as 
well  as  to  property.     Ibid. 

43.  The  thirty-fourth  section  of  the  judiciary 
act  of  1789,  which  declares,  "That  the  laws  of 
the  several  slates,  except  where  the  constitution, 
treaties,  or  statutes  of  the  United  Slates  shall 
otherwise  recognise  or  provide,  shall  be  regarded 
as  rules  of  decision  in  trials  at  common  law  in 
the  courts  of  the  United  States,  in  cases  where 
they  apply,"  has  uniformly  been  supposed  by 
the  supreme  court  to  be  limited  in  its  applica- 
tion to  state  laws  strictly  local;  that  is  to  say, 
to  the  positive  statutes  of  the  stale,  and  the  con- 
struction thereof  adopted  by  the  local  tribunals, 
and  to  rights  and  titles  to  things  having  a  per- 
manent locality,  such  as  the  rights  and  titles  to 
real  estates,  and  other  matters  immovable  and 
intraterritorial  in  their  nature  and  character. 
The  section  does  not  extend  to  contracts  or  other 
instruments  of  a  commercial  nature;  the  true 
interpretation  and  effect  whereof  are  to  be 
sought,  not  in  the  decisions  of  the  local  tribu- 
nals, but  in  the  general  principles  and  doctrines 
of  commercial  jurisprudence.  Swift  v.  Tyson, 
16  Peters,  1. 

44.  As  far  as  the  decisions  of  the  state  courts 
of  Mississippi  settle  rules  of  property,  they  will 
be  properly  respected  by  the  supreme  court. 
But  when  the  eflect  of  a  slate  decision  is  only 
to  regulate  the  practice  of  courts,  and  to  deter- 
mine what  shall  be  a  judgment,  the  supreme 
court  cannot  consider  themselves  bound  by  such 
decision,  upon  the  ground  that  the  laws  upon 
which  they  are  made  are  local  in  their  character. 
Amis  V.  Smith,  16  Peters,  303. 

45.  The  decision  of  the  state  court  upon  the 
letters  patent  by  which  the  province  was  origin- 
ally granted  by  the  king  of  Great  Britain,  under 
which  the  proprietors  of  New  Jersey  held  the 
province,  is  unquestionably  entitled  to  great 
weight.  If  the  words  of  the  letters  patent  had 
been  more  doubtful,  <iuery,  if  the  decision  of  a 
state  court  on  their  construction,  made  with 
great  deliberation  and  research,  ought  to  be  re- 
garded as  conclusive?  Martin  ct  al.  v.  Waddell, 
16  Peters,  368. 

46.  Query,  Whether,  on  a  question  which  de- 
pends not  upon  the  meaning  of  instruments 
formed  by  the  people  of  a  state  or  by  their 
authority,  but  by  the  letters  patent  granted  by 
the  British  crown,  under  which  certain  rights 
are  claimed  by  the  state,  on  one  hand,  and  by 
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private  individuals,  on  the  other,  if  the  supreme 
court  of  the  state  of  New  Jersey  had  been  of 
opinion  that  upon  the  face  of  the  charter  the 
question  was  clearly  in  favour  of  the  state,  and 
that  the  proprietors  holding  under  the  letters 
patent  had  been  deprived  of  their  just  rights  by 
the  erroneous  judgment  of  the  state  court,  it 
could  be  maintained  that  the  decision  of  the 
court  of  the  slate  on  the  construction  of  the 
letters  patent  bound  the  supreme  court  of  the 
United  States  1     Ibid. 


DECLARATION. 

1.  In  a  declaration  upon  an  agreement,  by 
way  of  lease,  by  which  the  lessor  stipulated  to 
let  a  farm,  from  the  first  of  January,  1820,  to 
remove  the  former  tenant ;  and  that  the  lessor 
should  have  the  tenancy  and  occupation  of  the 
farm  from  that  day,  free  from  all  hindrance;  the 
assignment  of  breaches  was,  that,  although  spe- 
cially requested  on  the  said  first  of  January,  the 
defendant  refused,  and  neglected  to  turn  out  the 
former  tenant,  who  then  was,  or  had  been,  in 
the  possession  and  occupancy  of  the  land,  and 
to  deliver  possession  thereof  to  the  plaintiff;  this 
assignment  is  sufficient.  Carroll  v.  Peake.  1  Pe- 
ters, 23. 

2.  It  is  sufficient  that  the  averment  should 
state  the  plaintiff's  readiness  and  ofler,  and  his 
request,  on  the  first  day  of  January,  generally, 
and  not  at  the  last  convenient  hour  of  that  day  ; 
and  if  an  averment  of  a  personal  demand  is 
made,  it  need  not  have  been  on  the  land. 
Ibid.  24. 

3.  Declarations  containing  general  averjaients, 
or  readiness  and  request,  have  been  held  suffi- 
cient, especially  after  verdict ;  unless  in  very 
peculiar  cases.     Ibid. 

4.  Where  it  was  omitted  to  allege  in  the  de- 
claration on  a  promissory  note,  a  demand  of 
payment  on  the  person  of  the  maker,  but  it 
averred  a  demand  at  the  bank,  '-'where  the  note 
was  negotiable,"  such  averment  in  the  declara- 
tion could  not  be  true,  unless  there  was  an 
agreement  between  the  parties,  that  the  de- 
mand should  be  made  there;  and  the  averment 
must  have  been  proved  at  the  trial,  or  the  plain- 
tiff could  not  have  obtained  a  verdict  and  judg- 
ment; and,  after  a  verdict,  the  judgment  will 
be  sustained.  BrenVs  Exhs  v.  The  Bank  of  the 
Metropolis,  1  Peters,  93. 

5.  After  the  filing  of  a  new  count  to  a  decla- 
ration, the  defendant,  who  to  the  former  counts 
has  pleaded  the  general  issue,  or  any  particular 
plea,  may  withdraw  the  same,  and  plead  anew, 
either  the  general  issue,  or  any  further  or  other 
pleas,  which  his  case  may  require  ;  but  he  may, 
if  he  pleases,  abide  by  his  plea  already  pleaded, 
and  waive  his  right  of  pleading  de  novo.  The 
failure  to  plead,  and  going  to  trial  without  objec- 
tion, are  held  to  be  a  waiver  of  his  right  to 
plead,  and  an  election  to  abide  by  his  plea  ;  and 
if  it  in  terms  purports  to  go  to  the  whole  action,  it 
is  deemed  sufficient  to  cover  the  whole  declara- 
tion, and  puts  the  plaintiff  to  the  proof  of  his 
case  on  the  new,  as  well  as  on  the  old  counts. 
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Wright  et  al.  v.  The  Lessee  of  Hollingsworth,  1 
Peters,  169. 

6.  The  declaration  in  an  action  against  one 
partner  only,  never  gives  notice  of  the  claim 
being  on  a  partnership  transaction.  The  pro- 
ceeding is  always  as  if  the  party  sued  was  the 
sole  contracting  party;  and  if  the  declaration 
were  to  show  a  partnership  contract,  the  judg- 
ment against  the  single  partner  could  not  be  sus- 
tained.    Barry  V .  Foyles,  1  Peters,  317. 

7.  It  has  become  a  settled  practice  in  declar- 
ing in  an  action  upon  a  judgment,  not,  as  for- 
merly, to  set  out  in  the  declaration  the  whole  of 
the  proceedings  in  the  original  suit;  but  only  to 
allege  generally  that  the  plaintiff,  by  the  consi- 
deration and  judgment  of  that  court,  recovered 
the  sum  mentioned  therein,  the  original  cause 
of  action  having  passed  in  rem  judicatam.  Bid- 
die  v.  Wtlkins,  1  Peters,  692. 

8.  The  declaration  purported  to  count  upon 
si.xty-eight  bills  of  the  Bank  of  the  Common- 
wealth of  Kentucky  ;  and  it  appeared  that  one 
of  the  bills  had  been  omitted  to  be  described,  so 
that  the  declaration  made  out  a  less  sum  than 
the  writ  claimed,  or  the  judgment  gave.  The 
defendants  in  error,  plaintiffs  below,  moved  for 
leave  to  cure  the  defect  by  entering  a  remittitur 
of  the  amount  of  the  bill  so  omitted,  and  dam- 
ages pro  tanto.  This  court  thinks  itself  author- 
ized to  make  a  precedent  in  furtherance  of  jus- 
tice, whereby  a  more  convenient  practice  may 
be  introduced,  and  to  allow  the  party  to  enter 
his  remittitur;  but  on  payment  of  the  costs 
of  the  writ,  if  error  is  prosecuted  no  further 
after  such  amendments  made.  Bank  of  the  Com- 
momcealth  of  Kentucky  v.  Wister  et  al.,  2  Peters, 
318. 

9.  The  declaration  contained  two  counts.  The 
first,  .setting  out  the  cause  of  action,  stated,  ''for 
that  whereas  the  said  defendants  and  copartners, 
trading  under  the  firm  of  Josiah  Turner  &  Com- 
pany, in  the  lifetime  of  said  William,  on  the  1st 
day  of  March,  1821,  were  indebted  to  the  plain- 
tiffs, and  being  so  indebted,"  &c.  The  second 
count  was  upon  an  insimul  computassent,  and 
began,  "and  also  whereas  the  said  defendant 
afterwards,  to  wit,  on  the  day  and  year  aforesaid, 
accounted  with  the  said  plaintiffs  of  and  concern- 
ing divers  other  sums  of  money  due  and  owing 
from  the  said  defendants,"  &c.  The  defend- 
ants, to  maintain  the  issue  on  their  parts,  gave 
in  evidence  to  the  jury,  that  William  Turner,  the 
person  mentioned  in  the  declaration,  died  on  the 
6th  of  January,  1819;  that  he  was  formerly  a 
partner  with  Josiah  and  Philip  Turner,  the  de- 
fendants, under  the  firm  of  Josiah  Turner  & 
Company  ;  but  that  the  partnership  was  dis- 
solved in  October,  1817,  and  that  the  defendants 
formed  a  copartnership  in  1820.  The  defend- 
ants prayed  the  court  to  instruct  the  jury  that 
there  is  a  variance  between  the  contract  declared 
on.  and  the  contract  given  in  evidence;  William 
Turner  being  dead.  By  the  court :— The  only 
allegation  in'the  second  count  in  the  declaration, 
from  which  it  is  argued  that  the  contract  de- 
clared upon  was  one  including  William  Turner, 
with  Joseph  and  Philip,  is,  "that  the  said  de- 
fendants accounted  with  the  plauitiffs."     But 
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this  does  not  warrant  the  conclusion  drawn  from 
it.  The  defendants  were  Josiah  and  Philip  Tur- 
ner- William  Turner  was  not  a  defendant ;  and 
the'terms,  "the  said  defendants,"  could  not  in- 
clude him.  There  was  no  variance  between  the 
contract  declared  upon  in  the  second  count,  and 
the  contract  proved  upon  the  trial,  with  respect 
to  the  parties  thereto.  Schiinmelpennkkw .  Turner^ 
6  Peters,  1. 

10.  Action  of  debt  brought  by  the  Bank  of  the 
United  States  upon  a  promissory  note  made  in 
the  state  of  Kentucky,  dated  the  25th  of  June, 
1822,  whereby,  sixty  days  after  date,  Campbell, 
Vaught  &  Co.,  as  principals,  and  David  Camp- 
bell, Steeles,  and   Donnally    the   defendant,  as 
sureties,  promised  to  pay,  jointly  and  severally, 
to  the  order  of  the  president,  directors  and  com- 
pany of  the  Bank  of  the  United  States,  twelve 
thousand  eight  hundred  and  seventy-seven  dol- 
lars, negotiable  and  payable  at  the  office  of  dis- 
count and  deposit  of  the  said  bank  at  Louisville, 
Kentucky,  value  received,  with  interest  thereon, 
at  the  rate  of  six  per  centum  per  annum  there- 
after, if  not  paid  at  maturity.     The  declaration 
contained  five  counts.     The  fourth  count  stated 
that  the  principal  and  sureties  ••' made  their  other 
note  in  writing,"  &c.,  and  thereby  promised,  &c. 
(following  the  language  of  the  note),  and  then 
proceeded  to  aver  "  that  the  said  note  in  writing, 
so  as  aforesaid  made,  at,  &c.,  was  and  is  a  writ- 
ing without  seal,  stipulating  for  the  payment  of 
money ;  and  that  the  same,  by  the  law  of  Ken- 
tucky, entitled  an  act,  &c.  (reciting  the  title,  and 
annexing  the  enacting  clause),  is  placed  upon 
the  same  footing  with  sealed  writings  containing 
the  same  stipulations,  receiving  the  same  consi- 
deration in  all  courts  of  justice,  and,  to  all  in- 
tents and  purposes,  having  the  same  force  and 
effect  as  a  writing  under  seal ;"  and  then  con- 
cluded with  the  usual  assignment  of  the  breach, 
by  non-payment  of  the  note.     The  fifth  count 
differed  from  the  fourth,  principally,  in  alleging 
"  that  the  principals  and  sureties,  by  their  cer- 
tain writing  obligatory,  duly  executed  by  them 
without   a   seal,   bearing  date,  &c.,   and   here 
shown  to  the  court,  did  promise,"  &c.;  and  con- 
tained a  like  averment  with  the  fourth,  of  the 
force  and  effect  of  such  an  instrument  by  the 
laws  of  Kentucky.     The   defendant  demurred 
generally  to  the  fourth  and  fifth  counts;  and  the 
^istrict  court  sustained  the  demurrers.     By  the 
court: — The  fourth  and  fifth  counts  are,  upon 
general  demurrer,  good ;  and  the  judgment  of 
the   court   below,  as  to  them,   was   erroneous. 
They  set  out  a  good  and  sufficient  cause  of  ac- 
tion, in  due  form  of  law ;  and  the  averment  that 
the  contract  was  made  in  Kentucky,  and  that, 
by  the  laws  cf  that  state,  it  has  the  force  and 
effect  of  a  sealed   instrument,  does  not  vitiate 
the  general  structure  of  those  counts,  founding 
a  right  of  action  on  the  note  set  forth  thereon. 
At  most,  they  are  surplusage;  and  if  they  do 
not  add  to,  they  do  not  impair,  the  legal  liability 
of  the  defendant,  as  asserted  in  the  other  parts 
of  those  counts.     Hank  of  the  United  Slates  v. 
Donnally,  8  Peters,  361. 

11.  Amendments  to  the  declarations  in  eject- 
ment, by  adding  a  count  stating  a  duress,  under 


a  new  title,  are  not  allowed.     Gale  v.  Babcock,  4 
Wash.  C.C.R.  199. 

12.  In  a  count  on  the  50th  section  of  the  reve- 
nue act  of  the  3d  March,  1799,  ch.  128,  it  is  not 
necessary  to  state  the  time  or  place  of  importa- 
tion, nor  the  vessel  in  which  it  was  made ;  but 
it  is  sufficient  to  state  that  they  are  unknown  to 
the  district  attorney.  Locke  v.  21ie  United  States. 
7  Cranch,  339;  2  Cond.  Rep.  521. 

13.  The  plaintiff  cannot  give  in  evitlence  that 
the  variance  was  the  effect  of  mistake  or  inad- 
vertence of  the  attorney ;  and  that  the  note  pro- 
duced was'that  intended  to  be  described  in  the 
declaration.  Shcchy  v.  Mandeville,  7  Cranch,  208; 
2  Cond.  Rep.  476. 

14.  In  all  actions  on  special  agreements  or 
written  contracts,  the  contract  given  in  evidence 
must  correspond  with  that  stated  in  the  declara- 
tion. It  is  not  necessary  to  recite  the  instrument 
in  haec  verba;  but,  if  it  be  recited,  the  recital 
must  be  strictly  accurate.  If  the  instrument  be 
declared  on  according  to  its  legal  effect,  that 
effect  must  be  truly  stated.  If  there  be  a  failure 
in  the  one  respect  or  the  other,  an  exception  for 
the  variance  may  be  taken,  and  the  party  can- 
not give  the  instrument  in  evidence.     Ibid. 

15.  Where  the  declaration  sets  forth  that  a  civil 
action  was  brought,  in  which  the  writ  was  return- 
able the  first  Monday  in  December,  1809,  and  the 
record  produced  is  one  in  which  the  writ  was  re- 
turnable the  first  Monday  in  March,  1809,  the 
variance  is  fatal,  and  the  evidence  is  not  admis- 
sible.    Muns  V.  Dupont,  3  Wash.  C.  C.  R.  31. 

16.  A  declaration  in  debt  for  £860  12s.  Ic^., 
founded  on  a  decree  in  chancery  for  that  sum 
"  with  interest  from  a  certain  day  to  the  day  of 
rendering  the  decree,"  is  fatally  defective.  Fen- 
wick  vTScars^s  Adm'rs,  1  Cranch,  259 ;  1  Cond .  Rep. 
310. 

17.  The  words  of  a  contract,  stated  in  a  de- 
claration, must  have  the  same  legal  construction 
as  they  would  have  in  the  contract  itself.  Wher- 
ever, therefore,  the  contract  stated  in  the  decla- 
ration contains  a  clause  which  the  court  would 
have  rejected  as  nonsensical  or  repugnant,  or 
the  inaccuracy  of  which  would  have  been  recti- 
fied, such  mistake  is  not  fatal.     Ibid. 

18.  Where,  in  consequence  of  the  amendment 
in  a  declaration,  by  the  addition  of  a  new  party, 
without  any  objection  on  the  part  of  the  defend- 
ant, a  variance  is  created  between  the  writ  and 
declaration,  it  must  be  deemed  to  be  waived  by 
the  defendant,  and  cannot  afterwards  be  insisted 
on.  Chirac  et  al.  v.  Reinickcr,  11  Wheat.  280  ;  6 
Cond.  Rep.  310. 

19.  Where  the  declaration  averred  an  author- 
ity to  draw,  but  not  in  writing,  for  one  hnmired 
thousand  francs,  the  proof  was  a  letter  author- 
izing blank  francs  to  be  drawn  for.  Held,  that 
this  was  no  variance,  llabaud  et  al.  v.  D'lVolJ]  1 
Paine's  C.  C.  R.  580. 

20.  Where  the  declaration  sets  out  an  abso- 
lute promise  to  pay  the  debt  of  another,  and  the 
promise  proved  is  conditional,  to  pay  if  the  ori- 
ginal debtor  do  not,  the  variance  is  fatal.  Trask 
v.  Duval,  4  Wash.  C.  C.  R.  181. 

21.  Where  the  declaration  stated  that  E.  Brown 
was  attached  to  answer,  and  proceeded  to  allege 
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the  drawing  of  a  bill  of  exchange  by  Elisha 
Brown,  a  bill  signed  by  Elijah  Brown  cannot  be 
given  in  evidence.  Craig  v.  Brown,  Peters'  C. 
C.  R.  139. 

22.  Where  the  declaration  alleged  an  under- 
taking in  consideration  of  a  contract  entered  in- 
to by  plaintiff  to  build  a  ship,  and  the  evidence 
was  of  a  contract  to  finish  a  ship  partly  built, 
the  variance  is  fatal.  Smith  v.  Barker,  3  Day, 
312. 

23.  In  an  action  on  a  bill  of  exchange  pro- 
tested for  nonpayment,  it  is  not  necessary  to  aver 
that  the  bill  had  been  protested  for  nonaccept- 
ance.  Brown,  Plaintiff  in  Error,  v.  Barry,  3  Dall. 
365;   iCond.  Rep.  165. 

24.  A  declaration  for  labour  done  or  services 
performed,  generally,  without  specifying  them 
in  particular,  is  good.  Edwards  v.  Nichols,  3  Day, 
16. 

25.  In  an  action  of  debt  on  a  protested  bill  of 
exchange,  under  the  laws  of  Virginia,  for  a  spe- 
cified sum  with  damages,  interest  and  charges 
of  protest,  the  declaration  must  state  the  amount 
of  the  charges  of  protest.  Wilson  v.  Lennox,  1 
Cranch,  194;  1  Cond.  Rep.  291. 

26.  This  would  be  a  mere  technical  objection; 
but  in  an  action  of  debt  it  is  essential  that  the 
declaration  should  state  the  demand  with  cer- 
tainty.    Ihid.  211. 

27.  In  a  declaration,  the  averment  that  a  pro- 
missory note  was  for  value  received,  is  an  im- 
material verdict  and  need  not  be  proved.  Wil- 
son v.  Codman^s  Ex^rs,  3  Cranch,  193;  1  Cond. 
Rep.  493. 

28.  Where  a  declaration  contains  an  averment 
of  a  fact,  dehors  the  written  contract,  which 
fact  is,  in  itself,  immaterial,  the  party,  making 
such  averment,  is  not  bound  to  prove  it.     Ibid. 

29.  In  an  action  of  debt  against  the  endorser 
of  a  bill  of  exchange,  under  the  statute  of  Vir- 
ginia, it  is  necessary  the  declaration  should  aver 
notice  of  the  protest  for  nonpayment.  Slacum 
V.  Pomery,  6  Cranch,  221;  2  Cond.  Rep.  351. 

30.  The  plaintiff  declared  upon  a  bond  dated 
3d  October,  1799,  and  upon  oyer  the  bond  ap- 
peared to  be  dated  the  3d  January,  1799.  The 
variance  was  held  to  be  fatal.  Cook  v.  Graham's 
Admh-s,  3  Cranch,  229;   1  Cond.  Rep.  508. 

31.  A  plaintiff  may,  before  verdict,  discon- 
tinue a  count  in  his  declaration,  and  waive  the  is- 
sues joined  thereon.  Hughes  v.  Moore,  7  Cranch, 
176  ;  2  Cond.  Rep.  466. 

32.  The  words  of  a  contract  stated  in  the  de- 
claration must  have  the  same  legal  construction 
as  they  would  have  in  the  contract  itself;  wher- 
ever the  contract  stated  in  the  declaration  con- 
tains a  clause  which  the  court  would  have  re- 
jected as  repugnant,  or  the  inaccuracy  of  which 
would  have  been  rectified,  such  mistake  is  not 
fatal.     Ibid. 

33.  If  the  declaration  be  upon  a  joint  note, 
and  the  defendant  plead  that  the  note  is  the  se- 
parate note  of  one  of  the  defendants,  and  was 
given  to  and  accepted  by  the  plaintiff  in  full 
satisfaction  of  the  debt,  this  plea  is  bad  on  spe- 
cial demurrer,  because  it  amounts  to  a  general 
issue.  Van  Ness  v.  Forrest,  8  Cranch,  30;  3  Cond. 
Rep.  14. 


34.  Variances  between  the  writ  and  the  de- 
claration are  matters  pleadable  in  abatement 
only,  and  cannot  be  taken  advantage  of  on  gene- 
ral demurrer  to  the  declaration.  Duval  v.  Craig 
et  at.,  2  Wheat.  45;  4  Cond.  Rep.  25. 

35.  Where  the  parties  to  a  deed  covenanted  se- 
verally against  theirown  acts  and  encumbrances, 
and  also  to  warrant  and  defend  against  theirown 
acts  and  those  of  all  other  persons,  with  an  in- 
demnity in  land  of  an  equivalent  value,  in  case 
of  eviction;  these  covenants  are  independent, 
and  it  is  unnecessary  to  allege  in  the  declaration 
any  eviction,  or  any  demand  and  refusal  to  in- 
demnify with  other  lands:  but  it  is  sufficient  to 
allege  a  prior  encumbrance  by  the  acts  of  the 
grantors,  &c.,  and  the  action  may  be  sustained 
on  the  first  covenant  for  the  recovery  of  pecu- 
niary damages.     Ibid. 

36.  A  declaration  averring  that  J.  C,  by  his 
agent  A.  C,  made  his  promissory  note  is  good. 
Childress,  Ex'r,  cVc.  v.  Emory  et  al.  Exhs,  ^c,  8 
Wheat.  642:  5  Cond.  Rep.  547. 

37.  It  is  not  necessary  in  a  declaration  at  the 
suit  of  the  executor  of  a  surviving  partner  to  set 
forth  the  names  of  the  firm  by  which  the  note 
was  made.     Ibid. 

38.  An  omission  in  the  declaration  on  a  pro- 
missory note  of  the  place  where  it  is  payable  is 
fatal.  So  also  is  the  omission  of  the  words  '-'or 
order,"  being  part  of  the  note.  Sebree  et  al.  v. 
Dorr,  9  Wheat.  558;  5  Cond.  Rep.  667. 

39.  The  English  practice  of  requiring  a  spe- 
cial count  in  the  declaration  upon  a  lost  note,  in 
order  to  let  in  secondary  evidence  of  its  con- 
tents, has  not  been  adopted  in  the  United  States. 
Renner  v.  Bank  of  Columbia,  9  Wheat.  581. 

40.  A  defective  declaration  may  be  aided  by 
the  plea,  and  a  defective  plea  by  the  replication. 
United  States  v.  3Iorris,  10  Wheat.  246 ;  6  Cond. 
Rep.  90. 

41.  In  an  action  on  a  covenant  of  warranty,  it 
is  necessary  for  the  plaintiff  to  allege  in  his  de- 
claration, substantially,  an  eviction  by  title  para- 
mount. Day  et  al.  v.  Chism,  10  Wheat.  449;  6 
Cond.  Rep.  181. 

42.  An  averment  that  "  the  said  0.  had  not  a 
good  and  sufficient  title  to  the  said  tract  of  land, 
and  by  reason  thereof  the  said  plaintiffs  were 
ousted  and  dispossessed  of  the  said  premises  by 
due  course  of  law,"  is  sufficient.     Ibid. 

43.  Where  the  plaintiffs,  in  an  action  of  cove- 
nant declared  both  as  heirs  and  devisees,  with- 
out showing  in  particular  how  they  were  heirs, 
and  without  setting  out  the  will;  held  not  to  be 
a  fatal  defect  on  general  demurrer.     Ibid. 

44.  Such  a  defect  may  be  amended  by  the 
thirty-second  section  of  the  judiciary  act  of  Sep- 
tember 24,  1789,  ch.  20.     Ibtd. 

45.  It  is  a  genera]  rule  in  pleading,  that  when 
any  fact  is  necessary  to  be  proved  on  the  trial, 
in  order  to  sustain  the  plaintiff's  right  of  reco- 
very, the  declaration  must  contain  an  averment, 
substantially,  of  such  fact,  in  order  to  let  in  the 
proof;  but  it  need  not  contain  any  averrnent 
which  it  is  not  necessary  to  prove.  Bank  of  the 
United  States  v.  Smith,  11  Wheat.  171;  6  Cond. 
Rep.  257.  ,        .  ,  ^ 

46.  Where  the  count  sets  forth  a  demand  lor 
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three  thousand  six  hundred  dollars,  and  the  jury 
find  a  verdict  for  four  thousand  six  hundred  and 
forty-one  dollars,  it  is  not  erroneous,  if  the  de- 
claration has  covered  the  larger  sum  in  the  ad 
damnum.  Mills  v.  The  Bank  of  the  United  States, 
11  Wheat.  431;  6  Cond.  Kep.  373. 

47.  Ill  debt  for  a  penalty  on  a  statute,  the  de- 
claration must  conclude  against  the  form  of  the 
statute,  or  it  will  be  bad  on  error.  Cross  v.  The 
United  States,  1  Gallis.  C.  C.  R.  26. 

48.  In  debt  for  the  double  value,  under  the 
third  section  of  the  embargo  act  of  January  9th, 
1808,  ch.  112,  it  is  not  necessary  to  allege  the 
particular  articles  which  composed  the  cargo, 
nor  that  the  owner  was  knowingly  concerned  in 
the  illegal  voyage.     Ibid. 

49.  In  debt  for  a  penalty,  an  averment  -'where- 
by and  by  force  of  the  laws  and  statutes  of  the 
United  States,  an  action  hath  accrued,'"  is  not  a 
sufficient  averment  that  the  act  done  was  against 
the  form  of  the  statute.     Ibid. 

50.  Mere  surplusage  does  not  vitiate,  and  an 
immaterial  averment  may  be  rejected ;  but  where 
an  averment  is  of  substance,  and  is  more  specific 
than  is  necessary,  and  cannot  be  rejected  with- 
out a  fatal  defect,  it  must  be  proved  as  laid. 
The  Friendship,  1  Gallis.  C.  C.  R.  45. 

51.  If  a  declaration  on  a  penal  statute  does 
not  conclude  against  the  form  of  the  statute,  it 
is  a  fatal  omission  on  error ;  alleging  whereby, 
and  by  force  of  such  act,  is  insufiicient.  Scars 
v.  The  United  States,  1  Gallis.  C.  C.  R.  257. 

52.  It  is  not  necessary  to  refer  to  the  statute 
giving  the  remedy,  as  well  as  to  that  creating 
the  offence  and  giving  the  penalty.  Nor  is  it 
necessary,  in  such  a  declaration,  to  aver  the 
uses  to  which  the  forfeiture  is  to  be  applied. 

Ibid.  .      ,  t,    r 

53.  A  conclusion  of  a  declaration  m  debt  lor 
a  penalty  under  a  statute,  "against  the  law  in 
such  case  made  and  provided,"  is  not  a  conclu- 
sion against  the  form  of  a  statute,  and  is  bad  on 
error.  Smith  v.  The  United  States,  1  GaUis.  C. 
C.  R.  261. 

54.  If  two  penal  ofi"ences  are  described  in  one 
count,  and  one  penalty  only  sought,  the  declara- 
tion will  be  supported  after  verdict.     Ibid. 

55.  In  debt  for  the  double  value,  under  the 
third  section  of  the  embargo  act  of  January  9th, 
1808,  ch.  112,  it  need  not  be  averred  in  the  de- 
ciaralion  that  the  vessel  and  cargo  had  not  been, 
and  could  not  be  seized  for  the  offence.     Ibid. 

56.  If  a  declaration  for  a  statute  penalty  con- 
clude against  the  form  of  the  statutes,  when  the 
suit  is  founded  on  a  single  statute,  it  is  good  on 
error.  .Kcnwick  v.  The  United  Stales,  1  Gallis.  C. 
C.  R.  268. 

57.  If  the  immaterial  mailer  constitute  a  part 


be  rejected  as  surplusage.   United  States  v.  Burn- 
ham,  1  Mason's  C.  C.  R.  57. 

58.  A  videlicit  is  sometimes  used  to  explain 
what  goes  before  it,  and  if  the  explanation  be 
consistent  with  the  preceding  matter,  it  is  tra- 
versable;  so  it  is  sometimes  used  to  restrain  the 
generality  of  the  former  words  where  they  are 
not  express  and  special)  and  then  it  is  travers- 
able. And  whenever  a  videlicit  contains  matter 
which  is  material  and  necessary  to  be  alleged, 
it  is  considered  as  a  direct  and  positive  aver- 
ment, and,  as  such  traversable  as  if  no  videlicit 
had  been  inserted.     Ibid. 

59.  In  action  of  debt  upon  a  recognisance,  if 
the  declaration,  in  setting  forth  the  recognisance, 
states  it  to  be  to  appear  and  answer  a  charge  for 
beating  one;  and  the  recognisance  was  in  fact 
to  appear  and  answer  for  beating  one,  of  which 
he  died,  the  variance  is  fatal.  Dillingham  v. 
The  United  States,  2  Wash.  C.  C.  R.  422. 

60.  A  declaration  upon  the  sixty-sixth  section 
of  the  collection  act  of  March  2d,  1799,  ch.  128, 
alleging  that  the  goods  entered  were  not  in- 
voiced according  to  the  actual  cost  thereof  at  the 
place  of  exportation,  with  design,  &c.,  is  bad  on 
error :  the  offence  created  by  the  section  consists 
in  the  making  an  entry  on  an  invoice  below  the 
actual  cost  of  the  goods,  with  the  design,  &c., 
and  it  is  immaterial  how  fraudulent  the  invoice 
may  be,  if  the  entry  be  made  according  to  the 
actual  cost.  Godwin  v.  The  United  States,  2 
Wash.  C.  C.  R.  493. 

61.  If  a  declaration  contain  inconsistent  counts, 
one  charging  the  defendant  singly,  and  the  other 
charging  a  partnership  transaction,  the  defen- 
dant cannot  plead  in  abatement  to  a  part,  but 
must  demur  to  the  whole  declaration.  Jordan 
V.  WtUans,  2  Wash.  C.  C.  R.  483. 

62.  In  an  action  upon  a  promise  to  pay  in  con- 
sideration of  forbearance,  it  is  not  necessary  in 
the  declaration  to  aver  that  the  plaintiff  accepted 
the  promise  :  it  is  sufiicient  to  set  out  the  pro- 
mise, the  condition,  and  the  forbearance.  Lons- 
dale V.  Broivn,  3  Wash.  C.  C.  R.  404. 

63.  It  is  not  a  fatal  defect  in  a  declaration  for 
an  invasion  of  a  patent-right,  that  it  does  not 
aver  the  act  complained  of  to  be  "against  the 
form  of  the  statute;"  it  is  merely  formal  and 
cured  by  verdict.  Tryon  v.  White,  Peters'  C.  C. 
R.  96. 

64.  If  the  declaration  professes  to  set  forth 
the  specification  in  a  patent  as  part  of  the  grant, 
the  slightest  variance  is  fatal:  it  is  sufiicient  to 
state  in  the  declaration  the  substance  of  the 
grant.     Ibid. 

65.  The  declaration  on  an  embargo  bond  de- 
manded twenty  thousand  dollars,  and  reciteil  the 
statute   which  authorizes  the  United  Slates  to 


of  a  material  averment,  so  that  the  whole  cannot  :  deniaiul  a  sum  not  exceeding  twenty  tbonsand 
be  struck  out  without  dcHlioying  the  right  of  ac-  j  dollars,  and  not  less  than  one  thousand  dollars, 
tion  or  defence  of  the  party,' there  the  immale-  which  it  averred  tlu;  ilefciidant  owed  and  de- 
rial  matter  cannot  be  rejcctecl  as  surplusage,  but  taiin-d.  The  jury  found  a  verdict  for  four  tliou- 
may  be  traversed  in  pl<-adnig,  and  must  be  '  saiiil  dollars  :  on  a  motion  to  arrest  the  jndi;inent 
proved  as  laid,  though  the  averment  be  more  the  declaration  was  licdd  gooil.  United  States  v. 
particular  than   it  need   have   been.     The  true  |  Co/^  Peters"  C.  C.  R.  145. 

rule  is.  that  whenever  the  whole  allegation  can  j  66.  A  declaration  in  debt,  claiming  no  precise 
be  struck  out  without  afTi;cting  the  legal  ri^ht  '  sum  to  be  due,  is  without  precedent;  but  the  de- 
set  up  by  the  party,  it  is  impertinent  and  may    maiid  of  one  sum  in  the  declaration  does  not 
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prevent  the  recovery  of  a  smaller  sum,  the 
amount  claimed  being  diminished  by  extrinsic 
circumstatices.     Ibid. 

67.  The  declaration  ought  always  to  show  a 
title  in  the  plaintiff",  and  that  with  sufficient  cer- 
tainty ;  and  to  set  forth  all  the  matters  which 
are  the  essence  of  the  action  ;  without  them  the 
plaintiff  fails  to  show  a  right  in  point  of  law  to 
ask  for  a  verdict.  Bas  et  al.  v.  Steele,  3  Wash. 
C.  C.  R.  381.  Gray  et  al.  v.  James  et  al,  Peters' 
C.  C.  R.  476. 

68.  It  is  in  general  sufficient  to  set  forth  the 
grant  of  a  patent  in  substance.  Tryon  v.  White, 
Peters'  C.  C.  R.  96. 

69.  Where  the  plaintiff's  title  depends  on  the 
performance  of  certain  acts,  he  must  always 
affiim  the  performance  of  those  acts.  Gray  et 
al.  V.  James,  Peters'  C.  C.  R.  476. 

70.  Where  the  declaration  described  the  plain- 
tiff's improvement,  in  the  words  of  the  patent, 
it  is  not  necessary  that  the  description  of  the  ma- 
chine, as  stated  in  the  specification  annexed  to 
the  patent,  should  be  set  forth.  If  required  by 
defendant,  oyer  must  be  asked  of  it.     Ibid. 

71.  An  averment  in  the  declaration  that  A  B, 
by  C  D,  made  a  certain  bill,  is  sufficient.  Sher- 
man V.  Comstock,  2  M'Lean's  C.  C.  R.  19. 

72.  A  declaration  is  defective  if  it  does  not 
aver,  notice,  when  founded  on  a  check,  &.c.    Ibid. 

73.  As  a  notice  is  necessary  to  give  a  right  of 
action  against  the  guarantor,  the  declaration 
must  aver  that  it  was  given.     Ibid. 

74.  An  averment  that  notice  was  given  to  the 
guarantor  more  than  seven  months  after  the  note 
became  due,  is  insufficient.     Ibid. 

75.  Where  there  is  an  excuse  for  not  giving 
notice,  it  should  be  stated  in  the  declaration. 
Ibid. 

76.  Where  a  note  was  given  by  Abbott  & 
Layton,  it  is  unnecessary  in  the  declaration  to 
aver  a  partnership.  Davis  v.  Abbott,  2  M'Lean's 
C.  C.  R.  29. 

77.  The  instrument  shows  a  joint  liability. 
Ibid. 

78.  A  declaration  must  contain  a  statement 
of  facts,  which,  in  law,  gives  the  plaintiff  a  right 
to  recover.  Stanley  v.  Whipple,  2  M'Lean's  C. 
C.  R.  35. 

79.  This  is  the  question  to  be  answered  on  a 
demurrer.     Ibid. 

80.  After  verdict,  defects  in  substance  are 
cured,  if,  from  the  issue  in  the  case,  the  facts 
omitted  must  have  been  proved.     Ibid. 

81.  Where  contract  has  been  performed,  re- 
covery on  general  counts.     Ibid. 

82.  A  note  dated  at  Cincinnati,  and  described 
in  the  declaration  as  dated  at  Cincinnati,  in  the 
state  of  Ohio,  is  admissible  in  evidence.  Drake 
V.  Ftsher,  2  M'Lean's  C.  C.  R.  69. 

83.  The  contract  being  transitory,  the  words 
"in  the  state  of  Ohio,"  may  be  rejected  as  sur- 
plusage.    Ibid. 

84.  It  is  sufficient  to  describe  the  note  in 
terms,  or  according  to  its  legal  effect.     Ibid. 

85.  Whatever  is  necessary  to  give  a  right  of 
action  to  the  plaintiff  must  be  averred.  Walker 
v.  Johnson^s  Administrators,  2  M'Lean's  C.  C.  R. 
92. 


86.  Where  a  note  has  been  assigned  by  a 
firm,  it  is  unnecessary  for  the  assignee  to  aver 
and  prove  the  names  of  the  firm.  Thompson  v. 
Cook,  2  M'Lean's  C.  C.  R.  122. 

87.  This  is  the  rule  at  common  law.     Ibid. 

88.  Where  a  note  is  payable  at  a  particular 
place,  the  declaration  need  not  aver  that  the 
note,  when  due,  was  presented  at  such  place  for 
payment.     Ibid. 

89.  The  assignee  who  sues  in  his  own  name, 
must  show  that  his  assignor  might  have  sued 
also  in  the  federal  court.  Rogers  v.  Lynn,  2 
M'Lean's  C.  C.  R.  126. 

90.  Where  a  note  is  given  to  A,  B,  C,  D,  E, 
F,  or  G,  the  suit  may  be  brought  in  the  name 
of  either  of  the  promisees.  Spaulding  v.  Evans, 
2  M'Lean's  C.  C.  R.  139. 

91.  In  such  a  case  it  is  not  necessary  to  set 
out  the  note  in  terms  in  the  declaration,  but  ac- 
cording to  its  legal  effect.     Ibid. 

92.  On  a  joint  note,  suit  must  be  brought 
against  all,  unless  one  or  more  of  the  promissors 
have  been  discharged  by  infancy  or  operation 
of  law.  Woodworth  v.  Shafford,  2  M'Lean's  C. 
C.  R. 168. 

93.  In  an  action  of  assignee  against  his  imme- 
diate endorsers,  if  the  declaration  aver  that  it 
was  endorsed  by  the  defendants  by  the  name  of 
A  B,  it  is  suffi.cient.  Kendall  v.  Freeman,  2 
M'Lean's  C.  C.  R.  189. 

94.  Where  the  contract  shows  a  joint  liability, 
it  is  unnecessary  to  aver  and  prove  a  partner- 
ship.    Ibid. 

95.  The  existence  of  the  bank,  though  stated 
in  the  declaration  by  way  of  recital,  is  sufficient. 
Falconer  v.  Campbell,  2  M'Lean's  C.  C.  R. 
195. 

96.  If  facts  are  stated  in  the  declaration  which 
show  that  defendants  become  a  body  corporate, 
sufficient.     Ibid. 

97.  The  fact  of  incorporation  is  an  inference 
of  law.     Ibid. 

98.  The  objection  that  the  law  was  not  passed 
by  the  constitutional  majority,  must  be  raised  by 
plea.     Ibid. 

99.  The  declaration  must  show  a  perfect  right. 
Ibid. 

100.  If  the  declaration  is  founded  on  an 
amendatory  act,  which  refers  to  and  contains  a 
former  one,  it  should  conclude  against  the  sta- 
tute, and  not  statutes.     Jbid. 

101.  A  declaration  which  charged  a  receiver 
of  public  moneys  with  not  paying  moneys  which 
came  into  his  hands  the  day  after  his  bond  ex- 
pired, is  bad  on  demurrer.  United  Stiites  v. 
Spencer,  2  M'Lean's  C.  C.  R.  265. 

102.  In  an  action  against  the  marshal,  where 
the  defendant  had  a  right  to  replevy,  it  is  too 
general  to  aver  that  the  marshal  did  not  make 
the  money.  Bispham  v.  Taylor,  2  M'Lean's  C. 
C.  R.  355. 

103.  The  marshal  is  bound  to  make  the  mo- 
ney, if  the  judgment  be  not  replevied.     Ibid. 

104.  An  averment  in  a  declaration  that  the 
marshal  took  insolvent  sureties,  and  not  free- 
holders, is  sufficient.     Ibid. 

105.  In  a  declaration  on  a  marshal  s  bond,  it 
is  not  necessary  to  aver  that  the  penalty  has  not 
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been  paid.     Sparring  v.  Taylor,  2  M'Lean's  C. 
C.  R.  362. 

106.  The  usual  averment  of  the  breach  of  the 
condition  is  sufficient.     Ibid. 

107.  By  the  statute  of  Indiana,  the  repre- 
sentatives of  a  deceased  joint  obhgor  may  be 
sued,  as  on  a  joint  and.several  obligation.  Curtis 
V.  Boivrie,  2  iVrLean's  C.  C.  R.  374. 

108.  A  declaration  which  alleges  a  promise 
by  the  deceased  to  pay,  and  also  a  promise  by 
his  administrators,  though  informal,  is  not  bad  on 
general  demurrer.     Ibid. 

109.  If  it  appear  the  defendants  are  charged 
in  the  declaration  in  their  representative  cha- 
racter, and  not  in  their  own  right,  it  is  sufficient. 
Ibid 

110.  The  difference  between  a  note  payable 
on  a  particular  day,  and  on  or  before  such  day, 
is  material,  when  described  according  to  its  legal 
effect.  Kikindal  v.  3Iitchell,  2  M-Lean's  C.^C. 
R.  402. 

111.  The  citizenship  of  the  party  which  gives 
jurisdiction  must  be  specially  averred.  Leavitt 
v.  Cou-les,  2  M'Lean's  C.  C.  R.  491. 

112.  An  averment  that  the  plaintiffs  are  citi- 
zens of  New  York,  to  wit,  of  Illinoi.s,  where  the 
suit  is  brought,  is  a  repugnant  averment.     Ibid. 

113.  A  venue  laid  in  the  body  of  the  declara- 
tion is  sufficient.  Dwight  v.  Wing,  2  M'Lean's 
C.  C.  R.  580. 

114.  By  the  English  rule  the  venue  is  laid  in 
the  margin.     Ibid. 

115.  A  general  averment  of  notice  is  sufficient 
to  charge  an  endorser  of  a  note.  Under  it  facts 
may  be  proved.     Ibid. 


DECLARATION  OF  WAR. 

1.  British  property  found  in  the  United  States, 
on  land,  at  the  commencement  of  hostilities  with 
Great  Britain,  could  not  be  condemned  as  prize 
without  a  legislative  act  authorizing  its  confis- 
cation. Broivn  v.  The  United  States,  8  Cranch, 
110;  3  Cond.  Rep.  56. 

2.  In  this  country,  from  the  structure  of  our 
government,  proceedings  to  condemn  the  pro- 
perty of  an  enemy  found  within  our  territory  at 
the  declaration  of  war,  can  be  sustained  only  on 
the  principle  that  they  are  corninenced  in  e.ve- 
cujion  of  some  e.visting  law.     Ibid. 

3.  The  declaration  of  war  is  not  such  a  law. 
It  does  not,  by  its  own  operation,  so  vest  the 
property  of  an  enemy  in  the  government,  as  to 
support  proceedings  for  the  seizure  and  condem- 
nation of  such  property.  It  vests  only  a  right, 
the  assertion  of  which  depends  on  the  sovereiirn. 
Ibid. 


DECREE. 

1.  A  decree  which  purports  to  divesl  the  legal 
title  from  one  in  whom  it  is  not  vested,  can  have 
no  effect  on  the  title.  Lessee  of  Harmer^s  Heirs 
V.  Gwynne,  1  M'Lean's  C.  C.  \{.  48. 

2.  The  regularity  of  a  decree  when  examined 


collaterally,  cannot  be  inquired  into,  earring- 
tori's  Heirs  v.  Brents  et  al.,  1  M'Lean's  C.  C.  R. 
175. 

3.  A  decree  in  Virginia  for  the  conveyance  of 
land  in  Kentucky,  cannot  operate  on  the  title. 
Ibid. 

4.  Nor  does  a  decree  for  the  title  to  land  in 
Ohio,  by  a  court  in  Kentucky,  though  a  con- 
veyance be  executed  by  a  commissioner,  under 
the  statute  of  that  state,  give  a  title.  Watts  et 
al.  V.  Waddle  ct  al,  1  M'Lean's  C.  C.  R.  204. 
See  Decree  in  Chancery.      Chancery,  Ante, 

page  337.     Decree  in  the  Ad.miralty.    Ad- 
miralty Practice,  Ante,  page  102. 


DEDICATION  OF  LAND  TO  PUBLIC  USES. 

1.  The  equitable  owners  of  a  tract  of  land  on 
the  river  Ohio  (the  legal  title  to  which  was 
granted  to  John  Cleves  Symmes,  from  whom 
they  had  purchased  the  land  before  the  ema- 
nation of  the  patent  from  the  United  States), 
proceeded,  in  January,  1789,  to  lay  out  on  part 
of  the  said  tract,  a  town,  now  the  city  of  Cin- 
cinnati. A  plan  was  made  and  approved  by  all 
the  equitable  proprietors,  and  according  to  which 
the  ground  lying  between  Front  street  and  the 
river  was  set  apart  as  a  common,  for  the  use  and 
benefit  of  the  town  forever,  reserving  only  the 
right  of  a  ferry;  and  no  lots  were  laid  out  on 
the  land  thus  dedicated  as  a  common.  After- 
wards, the  legal  title  to  the  lands  became  vested 
in  the  plaintiff  in  this  ejectment,  who,  under  the 
same,  sought  to  recover  the  premises  so  dedi- 
cated to  public  uses.  Held,  that  the  right  of  the 
public  to  use  the  common  in  Cincinnati  must 
rest  on  the  same  principles  as  the  right  to  use 
the  streets;  and  that  the  dedication  made  when 
the  town  was  laid  out,  gave  a  valid  and  inde- 
feasible title  to  the  city  of  Cincinnati.  City  of 
Cincinnati  v.  White,  6  Peters,  431. 

2.  Dedications  of  land  for  public  purposes 
have  frequently  come  under  the  consideration 
of  the  supreme  court ;  and  the  objections  which 
have  been  raised  against  their  validity  have 
been,  the  want  of  a  grantee  competent  to  take 
the  title  ;  applying  to  them  the  same  rule  which 
applies  in  private  grants,  that  there  must  be  a 
grantee  as  well  as  a  grantor;  but  this  is  not  the 
light  in  which  this  court  has  considered  such 
dedications  for  public  use.  The  law  applies  to 
them  rules  adapted  to  the  nature  and  circum- 
stances of  the  case;  and  to  carry  into  execution 
the  intention  and  object  of  the  grantor;  and 
secure  to  the  public  the  benefit  held  out  and 
expected  to  be  derived  from  and  enjoyed  by  the 
dedication.     Ibid. 

3.  There  is  no  particular  form  or  ceremony 
necessary  in  the  dedication  of  land  to  public 
use;  All  that  is  required  is  the  assent  of  the 
owner  of  the  land,  and  the  fact  of  its  being  used 
for  the  public  purposes  intended  by  the  appro- 
priation.    Ibid. 

4.  Although  the  dedications  of  land  for 
charitable  and  religious  purposes,  which  it  is 
admitted  are  valid  without  any  grantee  to  whom 
the  fee  could  be  conveyed,  aie  the  cases  whicn 
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most  frequently  occur,  and  are  to  be  found  in 
the  books:  it  is  not  perceived  how  any  well- 
grounded  distinction  can  be  made  between  such 
cases,  and  the  case  of  a  dedication  of  land  for 
the  use  of  the  city  of  Cinciimati.  The  same 
necessity  exists  in  the  one  case  as  in  the  olher, 
for  the  purpose  of  effecting  the  object  intended. 
The  principle,  if  well  founded  in  the  law,  must 
have  a  general  application  to  all  appropriations 
and  dedications  for  public  uses,  when  there  is 
no  grantee  in  esse  to  take  the  fee.  But  this 
fortns  an  exception  to  the  rule  applicable  to  pri- 
vate grants,  and  grows  out  of  the  necessity  of 
the  case.     Ibid. 

5.  In  this  class  of  cases  there  maybe  instances 
where,  contrary  to  the  general  rule,  a  fee  may 
remain  in  abeyance  until  there  is  a  grantee 
capable  of  taking,  when  the  object  and  purpose 
of  the  appropriation  look  to  a  future  grantee  m 
which  the  fee  is  to  vest.  But  the  validity  of  the 
dedication  does  not  depend  on  this :  it  will  pre- 
clude the  party  making  the  appropriation  from 
reasserting  any  right  over  the  land  ;  at  all  events, 
so  long  as  it  remains  in  public  use;  althoug'h 
there  may  never  arise  any  grantee  capable  of 
taking  the  fee.     Ibid. 

6.  The  doctrine  of  the  law  relative  to  the  ap- 
propriation of  land  for  public  highways,  was  ap- 
plied to  a  public  spring  of  water  for  public  use, 
in  the  case  of  M-Connell  v.  The  Trustees  of  the 
Town  of  Lexington,  12  Wheat.  582.     Ibid. 

7.  All  public  dedications  must  be  considered 
with  reference  to  the  use  for  which  they  are 
made  ;  and  streets  in  a  town  or  city  may  require 
a  more  enlarged  use  of  the  land  in  order  to  carry 
into  effect  the  purposes  intended,  than  may  be 
necessary  in  an  appropriation  for  a  highway  in 
the  country.  But  the  principle,  so  far  as  re- 
spects the  right  of  the  original  owner  to  disturb 
the  use.  must  rest  on  the  same  ground  in  both 
cases;  and  applies  equally  to  the  dedication  of 
the  common  as  to  the  streets.  This  was  for  the 
public  use,  and  the  convenience  and  accommo- 
dation of  the  inhabitants  of  Cincinnati ;  and 
doubtless  greatly  enhanced  the  value  of  the  pri- 
vate property  adjoining  the  common,  and  thereby 
compensated  the  owners  for  the  land,  thus  thrown 
out  as  public  ground.     Ibid. 

8.  After  being  thus  set  apart  for  public  use, 
and  enjoyed  as  such,  and  private  and  individual 
rights  acquired  with  reference  to  it,  the  law  con- 
siders it  in  the  nature  of  an  estoppel  in  pais, 
which  precludes  the  original  owner  from  re- 
voking such  dedication.  It  is  a  violation  of  good 
faith  to  the  public,  and  to  those  who  have  ac- 
quired private  property  with  a  view  to  the  enjoy- 
ment of  the  use  thus  publicly  granted.     Ibid. 

9.  If  the  ground  in  controversy  in  the  eject- 
ment had  been  dedicated  for  a  particular  pur- 
pose, and  the  city  authorities  had  appropriated 
it  to  an  entirely  different  purpose,  it  might  afTord 
ground  for  the  interference  of  a  court  of  chan- 
cery to  compel  a  specific  execution  of  the  trust, 
by  restraining  the  corporation,  or  by  causing  the 
removal  of  obstructions.  But  even  in  such  a 
case,  the  property  dedicated  would  not  revert  to 
the  original  owner.  The  use  would  still  remain 
in   the   public,  limited  only  by  the  conditions 


imposed   in  the   grant.     Barclay  and  others  v. 
HoweWs  Lessee,  6  Peters,. 498. 

10.  In  some  cases  a  dedication  of  property  to 
public  use;  as  for  instance,  a  street  or  public 
road,  where  the  public  has  enjoyed  the  un- 
molested use  of  it  for  six  or  seven  years,  has 
been  deemed  sufficient  for  dedication.     Ibid. 

11.  The  vacant  land  in  front  of  the  city  of 
New  Orleans  and  on  the  Mississippi,  was  dedi- 
cated to  the  use  of  the  city  of  New  Orleans,  be- 
fore the  cession  of  Louisiana  to  the  United  States; 
and  having  been  so  dedicated,  did  not  become 
the  piopert^y  of  the  United  States  when  Louisiana 
was  ceded  by  Fiance.  The  alluvion  deposits 
from  the  river  Mississippi  belonged  to  the  owners 
of  the  land  bounding  on  the  river,  to  which  ad- 
ditions were  so  made.  New  Orleans  v.  The 
United  States,  10  Peters,  662. 

12.  In  order  to  dedicate  property  for  public 
use,  in  cities  and  towns  and  other  places,  it  is 
not  essential  that  the  right  to  use  the  same  shall 
be  vested  in  a  corporate  body.  It  may  exist  m 
the  public,  and  have  no  other  limitation  than  the 
wants  of  the  community  at  large.     Ibid. 

13.  The  principles  upon  which  the  case  of  the 
City  of  Cincinnati  v.  White,  6  Peters,  431,  and 
the  case  of  Barclay  and  others  v.  Howell,  6  Pe- 
ters, 498,  were  decided,  were  examined,  and 
affirmed  in  the  case  of  New  Orleans  v.  The 
United  States.     Ibid. 

14.  If  buildings  had  been  erected  on  lands 
within  the  space  dedicated  for  public  use,  or 
giants  of  part  of  the  same  have  been  made  by 
The  power  which  had  authority  to  make,  and  had 
made  a  dedication  of  the  same  to  public  use; 
the  erection  of  the  buildings  and  the  making  of 
the  grants  would  not  be  considered  as  disproving 
the  dedication,  and  the  grants  would  not  affect 
the  vested  rights  of  the  public.     Ibid. 
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1.  General  Principles. 

1.  If  a  deed  has  not  been  proved,  acknow- 
ledged, and  recorded,  and  would  therefore  be 
insufficient  against  subsequent  purchasers,  with- 
out notice,  parties  who  claim  under  such  deed 
have  a  right  to  come  into  a  court  of  equity  for  a 
discovery,  upon  the  ground  of  notice  :  and  if  no- 
tice should  be  brought  home  to  subsequent  pur- 
chasers, the  complainants  have  a  right  to  relief, 
by  a  decree  quieting  the  title.  Findlay  et  al.  v. 
Hinde  and  Wife,  1  Peters,  245. 

2.  In  Virginia  and  Kentucky,  the  modes  of 
conveyance^by  fine  and  common  recovery,  have 
never  been  in  common  use  ;  and  in  these  states 
the  capacity  of  a  feme  covert  to  convey  her  estate 
by  deed,  is  the  creature  of  the  statute  law  :  and 
to  make  her  deed  efl^ectual,  the  forms  and-  so- 
lemnities  prescribed  by  the  statutes  must  be 
pursued.     Elliott  V.  Picrsol,  iFeleis,  338.    ^ 

3   Whether  erasures  and  alterations  m  a  aeed 
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are  material,  is  a  question  for  the  court.   Steele^s 
Lessee  v.  Spencer,  1  Peters,  560. 

4.  The  dilTerence  betii-een  that  degree  of  un- 
lairness  which  will  induce  a  court  of  equity  to 
interfere  actively  by  setting  aside  a  contract,  and 
that  which  will  induce  a  court  to  withhold  its 
aid,  is  well  settled.  It  is  said  that  the  plaintiff 
must  come  into  court  with  clean  hands;  and 
that  a  defendant  may  resist  a  bill  for  specific 
performance,  by  showing,  that  under  the  cir- 
cumstances the  plaintiff  is  not  entitled  to  the 
relief  he  asks.  Omission  or  mistake  in  the  agree- 
ment, or  that  it  is  unconscientious  or  unreason- 
able, or  that  there  has  been  concealment,  misre- 
presentation, or  any  unfairness,  are  enumerated 
among  the  causes  which  will  induce  the  court 
to  refuse  its  aid.  If  to  any  unfairness,  a  great 
inequality  between  the  price  and  value  be  added, 
a  court  of  chancery  will  not  afford  its  aid.  Cath- 
cart  V.  Robinson  el  al.,  5  Peters,  264. 

5.  The  contract  between  the  parties  contained 
a  stipulation  that  the  payment  of  the  purchase 
money  of  the  property  should  be  secured  by  the 
execution  of  a  deed  of  trust  on  the  whole  amount 
of  a  claim  the  purchaser  had  on  the  United  States. 
The  penalty  which  was  to  be  paid  on  the  non- 
performance of  the  contract,  being  substituted 
for  the  purchase  money,  it  should  retain  the 
same  protection.     Ibid. 

6.  Whatever  may  be  the  inaccuracy  of  ex- 
pression, or  the  inaptness  of  the  words  used  in 
an  instrument,  in  a  legal  view  ;  if  the  intention 
to  pass  the  leiral  title  to  property  can  be  clearly 
discovered,  the  court  will  give  effect  to  it,  and 
construe  the  words  accordingly.  Tiernan  et  al. 
V.  Jackson,  5  Peters,  580. 

7.  Proof  of  the  handwriting  of  a  deed,  added 
to  its  being  in  the  possession  of  the  gra-nlee,  is 
prima  facie  evidence  that  it  was  sealed  and  de- 
livered. The  evidence  to  establish  the  contents 
of  a  lost  deed  is  the  same  as  that  required  in 
the  case  of  a  lost  bond.  Lessee  of  Sicard  v.  Davis, 
6  Peters,  124. 

8.  Where  A  owned  the  head  lot.  No.  18,  and 
sold  to  B  forty  acres  on  the  east  end  of  that  lot, 
and  afterwards  sold  to  C  by  the  following  de- 
scription :  "A  certain  tract  or  parcel  of  land, 
situate,  &c..  and  contains  thirty  acres  by  mea- 
sure," being  "the  west  part  of  lot  No.  18,"  it 
not  being  shown  that  the  parties  at  the  time 
kqew  that  the  whole  lot  contained  more  than 
seventy  acres,  altliough  in  fact  it  did  contain 
more:  it  was  hold  that  the  deed  to  C  conveyed 
all  the  land  in  the  lot  not  conveyed  to  A,  and 
was  not  limited  to  thirty  acre.s.  At  the  west  end 
of  the  lot  thtTf!  being  actual  boutidary  lines  after- 
wards slated  in  same  {]cvi\  ;  it  was  further  heUI 
that  Ihesi!  boundary  lines  must  govern,  even  if 
they  include  more  than  thirty  acres.  Wakefield 
V.  Ross,  r)  Mason's  C.  C.  R.  16. 

9.  Wlien  a  party  is  disseised,  he  cannot  con- 
vey by  a  quit  claim  deed  his  title  to  the  premises 
of  which  hf  is  disscisfil.      Ibid. 

10.  A  delivery  of  a  deed  is  pssenfial  to  its 
validity.  If  it  be  delivered  as  an  escrow  on 
conditions,  those  conditions  must  he  complied 
with,  before  it  can  fake  effect  as  a  deed.  Carr 
V,  Hoxicj  6  Mason's  C.  C.  R.  60. 


11.  If  an  instrument  be  signed  and  sealed, 
but  is  left  with  a  third  person,  without  any  e.\- 
pressed  or  implied  authority  to  deliver  it  to  the 
grantee,  it  is  not  presently,  the  deed  of  the 
grantor.     Ibid. 

12.  By  the  statute  of  Rhode  Island,  respecting 
conveyances  of  real  estate,  no  deed  of  the  wife's 
estate  by  the  husband  and  wife,  conveys  any 
title  but  that  of  husband,  unless  the  same  deed 
be  duly  acknowledged  by  the  wife,  before  a 
magistrate,  in  the  manner  prescribed  by  the 
statute.  ■Manchester  v.  Hough,  5  Mason's  C.  C. 
R.  67. 

13.  The  registry  of  a  deed  or  paper,  not  duly 
or  legally  recorded,  is  not  constructive  notice. 
Lyman  v.  Arnold,  5  Mason's  C.  C.  R.  195. 

14.  A  conveyed  to  B.  by  deed,  a  certain  piece 
of  land,  by  specific  boundaries,  and  then  added, 
"it  being  the  same  land  given  by  my  honoured 
mother  to  him  the  said  B,  by  her  last  will  and 
testament,  said  land  containing  about  five  acres." 
The  devise  in  the  will  was  of  '-'a  piece  of  plain 
land,  of  about  four  or  five  acres,  lying  a  little 
northwestwardly  from  the  aforesaid  lots,  and 
reaching  back  to  a  ditch."  It  was  held,  that  the 
latter  clause  did  not  control  the  specific  bounda- 
ries of  the  deed,  even  supposing  the  will  would 
admit  of  narrower  limits,  or  was  of  doubtful  con- 
struction. Howell  V.  Saide,  5  Mason's  C.  C.  R. 
410. 

15.  After  a  long  possession  in  severalty,  a 
deed  of  partition  may  be  presumed.  Hepburn 
el  al.  V.  Auld,  5  Cranch,  262 ;  2  Cond.  Rep.  247. 

16.  A  mortgage  of  land  made  by  one  who  has 
a  legal  and  equitable  title  to  a  moiety  of  the  pro- 
perty which  the  mortgage  purports  to  convey, 
passes  only  his  legal  right ;  although  he  had  a 
power  from  the  person  who  held  the  residue  of 
the  legal,  but  not  the  equitable  estate,  to  sell 
and  convey  his  right  also:  the  mortgage  not 
having  affected  to  convey  any  part  of  it  under 
his  power  from  the  other  person,  although  the 
deed  purported  to  mortgage  the  whole.  Shirras 
et  al.  V.  Craig  et  al.,  7  Cranch,  34;  2  Cond.  Rep. 
407. 

17.  On  the  plea  of  non  est  factum,  the  present 
validity  of  the  deed  is  in  issue,  and  every  cir- 
cumstance that  goes  to  show  that  it  is  not  the 
deed  or  contract  of  the  party,  is  provable  by 
parol  evidence.  Speake  et  al.  v.  The  United  Stales, 
9  Cranch,  28;  3  Cond.  Rep.  244. 

18.  The  fact,  that  there  is  an  erasure  or  inter- 
lineation apparent  on  the  face  of  the  deei],  does 
not  of  itself  avoiii  it;  to  produce  this  effect,  it 
must  be  shown  to  have  been  made  under  cir- 
cumstances that  the  law  does  not  warrant :  parol 
evidence  is  let  in  for  this  purpose,  and  the  mis- 
chief, if  any,  will  ecjually  press  on  both  sides. 
Ibid.  37. 

Ifl.  A  deed,  made  upon  an  adeijuate  and  va- 
luablt"  consitleration,  which  is  actually  paid,  and 
the  change  of  property  is  bona  fide,  or  such  as  it 
purports  to  be,  catniot  be  considered  as  a  con- 
veyance to  defniud  creditois.  W/icalon  \ .  Sex- 
/on'.s  Lessee,  4  Wheat.  503;  4  Cond.  Rep.  519. 

20.  The  laws  of  Ohio  re()uii\'  all  deeds  of  land 
to  be  p.\eculed  in  the  presence  of  two  witnesses; 
and  a  deed  executed  in  the  presence  of  one  wit- 
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ness  only,  is  void.     Clarke  ct  al.  v.  Graham^  6 
Wheat.  577;  5  Cond.  Rep.  192. 

21.  If  a  deed  for  lands  is  to  be  made  void  by 
the  hap[jeaing  of  a  subsequent  condition,  the 
performance  of  which  is  impossible  at  the  time 
the  deed  is  made,  the  condition  only  is  void,  and 
the  estate  of  the  grantee  becomes  absolute. 
Hughes  et  al.  v.  Edwards  el  ux.,  9  Wheat.  489  ; 
5  Cond.  Rep.  648. 

22.  A  deed  is  not  avoided  by  the  seal  being 
torn  ofT  fraudulently  or  innocently  by  the  obligor ; 
but  may  be  declared  on  as  a  subsisting  deed. 
Cutis  v.  The  Untied  States,  1  Gallis.  69. 

23.  Any  material  alteration  of  a  bond,  after  its 
execution,  by  the  obligee,  avoids  it.     Ibid. 

24.  A  deed  of  land,  executed  by  husband  and 
wife,  but  containing  no  words  of  grant  by  the 
wife,  does  not  convey  her  estate  in  the  land,  nor 
her  right  of  dower.  Powell  et  ux.  v.  The  Monson 
and  Brimfield  Manufacturing  Co.,  3  JMasou's  C. 
C.  R.  347. 

25.  The  parties  to  a  deed  are  estopped  to  deny 
the  consideration  stated  in  it;  but  it  seems  that 
another  auxiliary  consideration  may  be  proved. 
Ibid. 

26.  By  the  statute  of  Rhode  Island  of  1798, 
all  deetls,  &c.,  to  two  or  more  persons,  are  held 
to  create  tenancies  in  common  ;  unless  the  words 
clearly  and  manifestly  show  an  intention  to  give 
a  joint  tenancy.  Randall  v.  Phillips  ct  al.,  3 
Mason's  C.  C.  R.  378. 

27.  The  delivery  of  a  deed  may  be  inferred 
from  circumstances,  and  need  not  be  proved  by 
positive  testimony.  Gardner  v.  Collins,  3  Ma- 
son's C.  C.  R.  398. 

28.  Whether  a  deed  is  to  be  presumed  from  a 
long  possession,  is  a  mixed  question  of  law  and 
fact;  and  in  most,  if  not  in  all  cases,  is  to  be 
submitted  to  the  jury  under  the  advice  of  the 
court.  The  existence  of  the  deed  is  a  fact  for 
the  jury,  but  its  legal  effect  and  operation  a 
question  of  law  for  the  court.  Jackson  v.  Porter, 
1  Paine,  457. 

29.  If,  by  mistake,  a  deed  is  drawn  plainly 
different  from  the  agreement,  a  colart  of  equity 
will  consider  the  deed  as  if  it  had  conformed  to 
the  agreement ;  or  if  the  deed  be  ambiguously 
expressed,  it  may  be  explained  by  the  agree- 
ment. If,  however,  the  deed  be  so  expressed, 
that  a  reasonable  construction  can  be  given  to 
it,  and  when  so  given,  it  does  not  plainly  appear 
to  be  at  variance  with  the  agreement,  the  latter 
is  not  to  be  regarded  in  construing  the  former. 
Ibid. 

30.  A  deed  of  bargain  and  sale,  in  New  Jer- 
sey, passes  the  possession  without  any  actual 
entry  by  the  bargainee ;  and  this  possession  the 
law  presumes  to  continue  until  the  contrary  is 
proved.  Lessee  of  Bayard  v.  Colfax  et  al..  4  Wash. 
C.  C.  R.  38. 

31.  A  deed  for  lands,  of  which  the  grantor  is 
not  in  possession  at  the  time  of  the  execution, 
does  not  pass  the  lands  ;  and  a  covenant  of  seisin 
in  the  deed  is  broken  as  to  such  lands.  Thomas 
v.  Perrtj,  Peters'  C.  C.  R.  49. 

32.  Where,  in  a  deed,  the  property  sold  is 
said  to  contain  about  so  many  acres,  more  or 
less;  both  parties  consider  these  words  as  a  rep- 
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resentation  of  the  quantity  which  the  grantor 
expects  to  sell,  and  the  grantee  to  purchase. 
Ibid. 

33.  A  sheriff's  deed  cannot  be  given  ni  evi- 
dence, without  producing  the  judgment  and  exe- 
cution under  which  the  sale  was  made  ;  without 
them,  the  sheriff  has  no  authority  to  sell.  Den 
v.  Wright  et  al,  Peters'  C.  C.  R.  64. 

34.  A  conveyance  by  administrators,  under  an 
order  of  the  orphans'  court,  cannot  be  read  in 
-evidence,  without  the  production  of  the  order. 
Ibid. 

35.  An  erasure  in  a  deed,  not  shown  to  have 
been  made  before  execution,  is  sufficient  to  avoid 
it  on  a  plea  of  non  est  factum.  The  presumption 
is,  that  the  alteration  was  made  after  the  e.xecu- 
tion  ;  and  the  same  presumption  arises  in  refer- 
ence to  a  settled  account,  in  which  an  erasure  or 
alteration  has  been  made.  Prevost  v.  Gratz, 
Peters' C.C.R.  364. 

36.  The  general  principle  of  law  is,  that  evi- 
dence de  hors  cannot  be  received  to  impeach  the 
validity  of  a  grant-  the  exceptions  to  the  rule 
arise  from  acts  which  are  contra  bonos  mores, 
mala  in  se,  or  mala  prohibita.  PoWs  Lessee  v. 
HiU  ct  al,  2  Overt.  118. 

37.  Under  a  conveyance  taking  effect  under 
the  statute  of  uses,  the  bargainee  has  a  complete 
seisin  in  deed,  without  actual  entry  or  livery  of 
seisin.  Green  v.  Liter  et  al,  8  Cranch,  229;  3 
Cond.  Rep.  97. 

38.  A  conveyance  of  wild  and  vacant  landa 
gives  a  constructive  seisin  thereof  in  deed  to  the 
grantee,  and  attaches  to  him  all  the.  legal  reme- 
dies incident  to-the  estate.     Ibid. 

39.  Under  the  act  of  assembly  of  Kentucky, 
of  1798,  entitled  "an  act  concerning  champerty 
and  maintenance,"  a  deed  will  pass  the  title  to 
lands,  notwithstanding  an  adverse  possession. 
Walden  v.  The  Heirs  of  Gratz,  1  Wheat.  292;  3 
Cond.  Rep.  570. 

40.  A  conveyance  of  the  right,  title  and  inte- 
rest in  land,  is  sufficient  to  pass  the  land  itself, 
if  the  party  conveying  had  an  estate  therein  at 
the  time  of  the  conveyance;  but  it  passes  no 
estate  which  was  not  then  possessed  by  the 
party.     Ibid.  452. 

41.  The  party  who  sets  up  a  conveyance  must 
furnish  the  evidence  necessary  to  support  it.  If 
the  validity  of  a  deed  depends  on  an  act  in  pais, 
the  party  claiming  under  it  is  as  much  bound  to 
prove  the  performance  of  the  act,  as  he  would 
be  bound  to  prove  any  matter  of  record  on  which 
the  validity  of  the  deed  might  depend.  Williams 
et  al  V.  Peytonh  Lessee,  4  Wheat.  77 ;  4  Cond. 
Rep.  395. 

42.  It  is  essential  to  the  validity  of  a  grant, 
that  the  thing  granted  should  be  so  described  as 
to  be  capable  of  being  distinguished  from  other 
things  of  the  same  kind;  but  it  is  not  necessary 
that  the  grant  itself  should  contain  such  a  de- 
scription as,  without  the  aitl  of  extraneous  testi- 
mony, to  ascertain  precisely  what  is  conveyed. 
Blake  et  al.  v.  Doherty  ct  al,  5  Wheat.  359 ;  4 
Cond.  Rep.  682.  ,  .  ^         .     •     .u^ 

43.  The  freehold  estate  which  ves  s  in  the 
releasee,  under  a  deed  of  lease  and  release  bv 
enlargement,  is  an  estate  at  common  law,  which 
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does  not  require  the  aid  of  the  statute  of  uses  to 
execute  the  possession  to  the  use:  therefore,  a 
conveyance  by  lease  and  release  to  A  and  his 
heirs,  to  the  use  of  A  and  his  heirs,  to  the  use 
of  B  and  his  heirs,  is  no  more  within  the  statute 
of  uses,  as  to  the  estate  of  A,  than  if  it  had 
passed  by  feoffment ;  and  therefore  the  first  use 
to  be  executed  would  be  that  to  B.  HursVs 
Lessee  v.  M'-Neill,  1  Wash.  C.  C.  R  70. 

44.  Though  the  assent  of  a  grantee  to  a  deed, 
clearly  for  his  benetit,  maybe  presumed;  yet, 
if  a  consideration  is  to  be  paid,  the  assent  must 
be  proved,  or  nothing  passes  by  the  conveyance. 
Ibid. 

45.  A  deed  made  merely  for  the  purpose  of 
using  the  name  of  the  grantee,  in  order  to  give 
jurisdiction  to  the  federal  courts,  is  fraudulent  ; 
and  the  court  will  not  entertain  jurisdiction. 
Maxivell  v.  Levy,  2  Ball.  381. 

46.  It  is  no  objection  to  the  validity  of  a  con- 
veyance in  Pennsylvania,  that  the  grantor  was 
out  of  possession  of  the  land  at  the  time  of  mak- 
ing it.     Ibid. 

47.  Where  the  deed  is  made  efficacious  to 
pass  land  by  an  act  of  the  legislature,  before  it 
can  create  a  title,  all  the  requisitions  of  the  act 
must  be  complied  with.  Lessee  of  Patton  v. 
Broivn.  1  Cooke,  119. 

48.  To  authorize  a  deed  to  be  read  in  evi- 
dence in  Tennessee,  upon  a  probate  of  a  judge 
in  another  state,  the  certificate  must  show  in 
what  capacity  he  acts,  and  of  what  state  he  is 
judge.     Ibid. 

49.  At  common  law,  a  grant  to  a  deceased 
person  will  pass  no  estate  to  his* heirs.  Dough- 
ertxfs  Heirs  v.  Edmiston,  1  Cooke,  134. 

50.  The  assent  of  the  grantor  to  a  deed,  clearly 
for  his  benefit,  may  be  presumed;  yet,  if  a  con- 
sideration is  to  be  paid,  the  assent  must  be 
proved,  or  nothing  passes  by  the  deed.  Hurst 
v.  M-Neill,  1  Wash.  C.  C.  R.  70. 

51.  The  rule  is,  that  if  by  mistake  a  deed  is 
drawn  plainly  different  from  the  agreement  upon 
which  it  is  founded,  a  court  of  equity  will  con- 
sider the  deed  as  if  it  had  b^en  conformed  to 
the  agreement ;  or,  if  the  deed  be  ambiguously 
expressed,  it  may  be  explained  by  the  agree- 
ment. Hngan  v.  The  Delaware  Insurance  Co.,  1 
Wash.  C.  C.  R.  419. 

•52.  If  a  deed  be  so  expressed  as  that  a  rea- 
sonable construction  can  be  given  to  it,  and  when 
so  given,  it  does  not  appear  to  be  at  variance 
with  tiie  airreement ;  the  latter  is  not  to  be  re- 
garded.    Ibid. 

53.  A  conveyance  of  lands,  of  which  the 
grantor  is  out  of  possession  at  the  time  of  the 
execution  of  the  deed,  is  valid,  according  to  the 
common  law  of  Pennsylvania.  Broivn^s  Lessee 
V.  Brou-u,  1  Wash.  429. 

54.  A  copy  of  a  deed,  duly  recorded,  is,  after 
sixty  years,  admissible  in  evidence  to  establish 
tht.'  grant  under  which  the  party  claims  title  to 
the  land  in  controversy.  Stokes  v.  Dawes,  4  Ma- 
son's C.  C.  R. 268. 

55.  Where  a  marriage  is  proved,  a  recital  in 
a  deed,  si.xty  years  old,  that  the  grantor  is  heir, 
and  sells  as  such,  is  prima  facie  evidence  of  the 


fact,  if  possession  of  the  property  has  been  uni- 
formly held  ever  since  under  that  deed.     Ibid. 

56.  In  Massachusetts,  a  feme  covert  may  con- 
vey her  estate  by  deed  joining  with  her  husband, 
as  fully  as  the  same  could  be  conveyed  in  Eng- 
land by  a  fine  or  recovery.     Ibid. 

57.  A,  and  B  his  wife,  conveyed  her  estate  to 
C  and  his  heirs,  to  the  use  of  A  and  B  during 
their  joint  lives,  and  to  the  use  of  the  survivor 
in  fee  simple.  Held,  (hat  this  deed  operated  as 
a  feoffment,  and  the  uses  were  well  raised  out 
of  the  seisin  of  C,  and  were  executed  by  the 
statute  of  uses.  Durant  v.  Ritchie,  4  Mason's 
C.C.R.  45. 

58.  Where  a  deed  was  e.vecuted  in  Massachu- 
setts by  a  husband,  of  lands  owned  by  him  in 
that  state,  in  March,  1808;  and  afterwards,  in 
November,  1808,  his  wife  signed  and  sealed  the 
same  deed,  witii  the  following  words  written 
over  her  signature:  "I  agree  in  the  above  con- 
veyance :  in  witness  whereof,"  &c..  giving  the 
date,  &c.:  it  was  held,  that  by  the  local  law 
such  a  conveyance  did  not  operate  as  a  release 
of  her  dower  in  the  estate  so  conveyed.  Hall  v. 
Savage,  4  Mason's  C.  C.  R.  273. 

59.  Where  a  person  enters  into  possession 
under  a  recorded  deed,  claiming  title  to  the  en- 
tierty,  and  exercises  acts  of  ownership,  it  is  a 
disseisin  of  all  persons  who  claim  title  to  the 
same  land  to  the  extent  of  the  boundaries  in  the 
deed.  Prescott  v.  Nevers,  4  Mason's  C.  C.  R. 
326. 

60.  A  deed  of  land,  bounding  the  land  '-be- 
ginning at  a  stake  and  stones  on  the  west  bank 
of  the  Penobscot  river,  near  a  thorn  bush,  marked 
on  four  sides,  &c.  &c. ;  thence  to  a  stake  and 
stones  on  the  said  bank  of  said  river;  thence 
running  on  the  western  bank  of  said  river  to 
high-water  mark  to  the  first  mentioned  bounds  ;" 
conveys  the  land  only  to  the  high-water  mark 
on  the  bank  of  such  river,  and  does  not  include 
the  flats  below.     Ibid. 

61.  The  owner  takes  the  bank  as  it  is,  and 
may  continue  to  be,  by  alluvion  or  decrease  by 
the  flow  of  the  river.  Durilop  v.  Stetson,  4  Ma- 
son's C.  C.  R.  349. 

62.  In  case  of  a  deed  of  trust,  e.vecuted  to 
secure  a  debt,  unless  in  case  of  some  extrinsic 
matter  of  equitj-,  a  court  of  equity  never  inter- 
feres to  dehi}'  or  prevent  a  sale  according  to  the 
terms  of  the  trust ;  and  the  only  right  of  the 
irrantor,  in  the  deed,  is  the  right  to  any  surplus 
which  may  remain  of  the  money  for  which  the 
propcMty  was  sold.  The  Bank  of  the  3Ictropolis 
V.  Guttschlick,  14  Peters,  19. 

63.  A  deed  was  executed  in  Glasgow,  Scot- 
land, by  which  land  in  Ohio,  which  had  been 
patented  to  David  Buchanan  by  the  United  States, 
was  conveyed  to  Walter  Sterling.  The  deed  re- 
cited that  it  was  made  in  pursuance  of  a  decree 
of  the  circuit  court  of  the  United  States  for  the 
district  of  Virginia.  No  exemplification  of  the 
decree  was  oflered  in  evidence  in  support  of  the 
deed.  The  court  held,  that  as  Buchanan  was 
the  patentee  of  the  land,  although  he  made  the 
deed  in  pursuance  of  the  decree  of  the  circuit 
court  of  Virginia,  the  decree  could  add  nothing 
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to  the  validity  of  the  conveyance;  and  therefore 
it  was  wholly  unnecessary  to  produce  an  exem- 
plification of  the  decree.  Games  and  Gilbert  v. 
The  Lessee  of  Dunn,  14  Peters,  322. 

64.  The  possession  of  a  deed,  regularly  e.\e- 
cuted,  is  prima  facie  evidence  of  its  delivery. 
Under  ordinary  circumstances,  no  other  evidence 
of  the  delivery  of  a  deed  than  the  possession  of 
it,  by  the  person  claiming  under  it,  is  required. 
Ibid. 

65.  A  deed  was  e.vecuted  by  David  Carrick 
Buchanan,  stating  that  he  was  the  same  person 
who  was  formerly  David  Buchanan,  the  patentee 
of  land  in  Ohio.  The  court  held,  that  this  was 
prima  facie  evidence  of  the  fact  alleged.  The 
law  knows  but  one  Christian  name,  and  the 
omission  or  insertion  of  the  middle  name,  or  of 
the  initial  letter  of  that  name,  is  immaterial ; 
and  it  is  competent  for  the  party  to  show  that  he 
is  known  by  the  one  as  well  as  by  the  other.  Ibid. 

66.  A  deed,  though  absolute  upon  its  face,  is 
often  considered  as  having  been  made  in  trust. 
Holmes  et  al.  v.  Trout  ct  al.^1  M'Leau's  C.  C.  R.  9. 

67.  A  deed  for  land  in  Ohio,  e.xecuted  by  a 
commissioner,  under  a  decree  of  a  court  in  Ken- 
tucky, conveys  no  title.  Walts  et  al.  v.  Waddle 
eia/.,  iM-Lean'sC.C.  R.  204. 

68.  The  delivery  of  a  deed  is  essential  to  its 
validity.  Utterbackv.  Binns,  1  M'Leau's  C.  C.  R. 
243. 

69.  Where  possession  of  a  deed  was  fraudu- 
lently obtained  by  the  grantee,  and  he  conveyed 
to  innocent  persons,  who  entered  upon  the  land, 
and  made  valuable  and  lasting  improvements, 
and  were  permitted  to  retain  possession  several 
years,  they  are  entitled  to  compensation  for  thei«i- 
improvements.     Ibid. 

70.  A  deed  which  purports  to  have  been  exe- 
cuted in  1809,  but  not  recorded  until  1835,  is  not 
recorded  within  the  act  of  Indiana,  which  makes 
a  duly  certified  copy  evidence.  Doe  ex  dem.  Long- 
worth  V.  Close  et  al.,  1  M'Leau's  C.  C.  R.  282. 

71.  A  deed  thus  executed  and  recorded  by  the 
order  of  a  father  to  his  infant  son,  must  excite 
suspicion,  and  needs  explanation.     Ibid. 

72.  A  deed  subsequently  obtained  by  the  fa- 
ther from  the  same  grantor  for  the  same  land, 
being  in  possession,  his  possession  is  considered 
adverse  to  his  son.     Ibid. 

73.  A  deed  from  the  son  to  the  lessor  of  the 
plaintiff,  under  such  circumstances,  not  consi- 
dered operative.     Ibid. 

74.  The  omission  or  in.sertion  of  the  middle 
name  of  the  grantor  not  material.  The  kw 
knows  of  but  one  Christian  name.  Lessee  of  Dunn 
V.  Games  and  Gilbert,  1  MXean's  C.  C.  R.  321. 

75.  Where  there  is  doubt  as  to  the  identity  of 
the  parties  to  the  deed,  it  may  be  a  matter  of 
evidence  for  the  jury  under  the  instruction  of  the 
court.     Ibid. 

76.  The  court  will  not  presume  facts  agair,st 
a  deed  which,  upon  its  face,  has  all  the  legal  re- 
quisites to  make  it  a  valixl  instrument.  Lessee 
of  Ban-  V.  Galloway,  1  M'Lean's  C.  C.  R.  476. 

2.  Acknowledgment  of  Deeds. 

77.  The  deed  of  a  feme  covert,  conveying  her 
interest  in  land  which  she  owns  in  fee,  does  not 


pass  her  interest  by  force  of  its  execution,  as  in 
the  common  cases  of  a  person  under  no  legal  in- 
capacity. In  such  cases  an  acknowledgment 
gives  no  additional  effect  to  the  deed.  It  ope- 
rates only  as  to  third  persons,  under  the  provi- 
sions of  recording,  and  kindred  laws.  The  law 
presumes  a  feme  covert  to  act  under  the  coer- 
cion of  her  husband ;  unless  before  a  court  of 
record,  a  judge  or  some  commissioner  in  England, 
by  a  separate  acknowledgment  out  of  the  pre- 
sence of  her  husband  ;  or  in  the  United  States 
before  some  court,  or  some  judicial  oflicer,  au- 
thorized to  take  and  certify  such  acknowledg- 
ment, the  contrary  appears.  Hepburn  v.  Dubois^ 
Lessee,  12  Peters,  345. 

78.  A  defective  acknowledgment  of  a  deed 
cannot  afterwards  be  amended  by  parol  proof  of 
the  facts.  Elliott  ct  al.  v.  Piersoll,  1  M'Lean's  C. 
C.R.  12. 

79.  A  deed  executed  by  an  individual  who  has 
only  an  equitable  title,  takes  effect  as  a  deed  so 
soon  as  he  obtains  the  legal  estate.  Lessee  of 
Harmerh  Heirs  v.  Morris  and  Gwynne,  1  M'Lean's 
C.  C.R.  48. 

80.  To  make  an  operative  deed  by  attorney, 
he  must  act  under  a  sealed  power.  Heirs  of 
Piatt  V.  Heirs  of  M'Cullough,  1  M'Lean's  C.  C. 
R.  82. 

81.  A  deed  need  not  be  considered  fraudulent 
if  procured  to  be  made  by  a  father  to  his  infant 
son  in  payment  of  a  just  debt,  though  the  father 
be  in  embarrassed  circumstances,  but  not  insol- 
vent. Hinde  et  al.  v.  Valtier  et  al.,  1  IM'Lean's  C. 
C.R.  116. 

82.  A  deed  not  absolute  on  its  face  is  often 
considered  a  mortgage  to  prevent  fraud.  Bank 
of  Mount  Pleasanf\.Sprisg,  1  M'Lean's  C.  C.  R. 
183. 

83.  A  deed  acknowledged  before  the  Mayor 
of  Cincinnati,  under  the  general  law,  held  to  be 
good,  in  virtue  of  a  decision  of  the  supreme 
court  of  Ohio.  Shults' Lessee  V.  Moore,  1  M'Lean's 
C.  C.R.  520. 

84.  Recording  a  deed  duly  acknowledged  is 
notice,  but  not  where  the  acknowledgment  is 
defective.     Ibid. 

85.  Under  the  decision  of  the  supreme  court, 
parol  proof  is  admissible  that  a  justice  acted  as 
such,  where,  in  taking  an  acknowledgmeirt  of  a 
deed,  he  omitted  to  state  his  official  character. 
Ibid. 

3.  Recording  of  Deeds. 

86.  Under  the  act  of  assembly  of  Virginia  of 
1758,  no  gift  of  a  slave  was  valid,  unless  hi 
writing  and  recorded  ;  but  parol  evidence  may 
be  giv'en  of  a  deed  of  gift,  to  show  the  nature 
of  the  possession  which  accompanied  the  deed. 
Spiers  v.  Willison,  4  Cranch,  398;  2  Cond.  Rep. 
150. 

87.  By  the  statute  of  Rhode  Island,  th.e  re- 
cording of  a  deed  is  necessary,  as  against  third 
persons,  to  pass  real  estate;  but  it  is  not  neces- 
sary as'  between  the  original  parties  or  their 
heirs.     West  v.  Randall  et  al,  2  Mason,  18 r. 

88.  Under  the  act  of  assembly  of  Pennsylva- 
nia of  1715,  if  a  deed  conveyed  lands  lymg  in 
several  counties,  it  was  sufficient  that  it  was  re- 
corded in  one  of  the  counties,  wheie  any  part 
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of  the  lands  were  situated.     De  Lancet/s  Lessee 
V.  M'Kean,  1  Wash.  C.  C.  II.  525. 

89.  The  recording  of  a  deed  in  the  proper 
ofRce  is  prima  facie  evidence,  and  no  more,  that 
the  deed  was  regularly  proved  and  adntiitted  of 
record.  Lessee  of  Talbot  v.  Simpson,  Peters'  C. 
C.  R.  188. 

90.  By  the  laws  of  North  Carolina  and  Ten- 
nessee, a  deed  for  land  in  Tennessee,  executed 
in  North  Carolina,  by  grantors  residing  there,  in 
the  year  1794,  proved  in  1797  by  one  of  the  sub- 
scribing witnesses,  before  a  judge  in  North  Ca- 
rolina, and  recorded  in  1808  in  the  proper  county 
in  Tennessee,  is  valid  and  admissible  in  evi- 
dence. Blackwell  v.  Patten  ct  al,  7  Cranch,  475; 
2  Cond.  Rep.  r)69. 

91.  Although  the  grantees,  in  a  deed  executed 
after,  but  recorded  before  another  conveyance  of 
the  same  land,  being  bona  fide  purchasers  with- 
out notice,  are  by  law  deemed  to  have  a  better 
title ;  yet  where  L.  conveyed  to  C.  the  land  in 
controversy,  specifically  describing  himself  as 
devisee  of  A.  S.,  by  whom  the  land  was  owned 
in  his  lifetime,  and  by  a  subsequent  deed  which 
was  first  recorded,  L.  conveyed  to  B.  "all  the 
right,  title,  and  claim,  which  he  the  said  A.  S. 
had.  and  all  the  right,  title,  and  interest  which 
he  the  said  L.  holds  as  legatee  and  representa- 
tive of  the  said  A.  S.  deceased,  of  a]l  land  lying 
and  being  within  the  state  of  Kentucky,  which 
cannot  at  this  time  be  particularly  described, 
whether  by  deed,  patent,  mortgage,  survey,  Jo- 
caUon,  contract  or  otherwise,"  with  a  covenant 
of  warranty  against  all  persons  claiming  under 
L.  his  heirs  and  assigns:  it  was  held,  that  the 
latter  conveyance  operated  only  upon  lands,  the 
right,  title  and  interest  of  which  was  then  i-:i  L., 
and  which  he  derived  from  A.  S. ;  and,  conse- 
quently, could  not  defeat  the  operation  of  the 
first  deed  upon  the  land  specifically  conveyed. 
JBroivn  V .  Jackson,  3  Wheat.  449;  4  Cond.  Rep. 
291. 

92.  Under  the  law  of  Tennessee,  the  legal 
estate  does  not  pass  by  a  deed  of  conveyance  to 
the  grantee  until  it  is  registered.  Lessee  of  Pat- 
ten et  al.  V.  Rcilij,  1  Cooke,  119. 

93.  Registration  was  intended  by  the  legisla- 
ture to  stand  in  the  place  of  livery  of  seisin. 
Lessee  of  Pallon  v.  Brown,  Ibid.  126. 

94.  In  Tennessee,  so  soon  as  a  deed  is  regis- 
tered, the  grantee  is  considered  as  having  been 
legally  seized  from  the  date  of  it :  the  plaintiif 
in  ejectment  may  there  recover  upon  a  deed  ex- 
ecuted before,  but  registered  after  the  date  of 
the  demise  in  the  declaration.     Ibid. 

95.  IfAhe  law  directs  a  conveyance  to  be  re- 
gistered in  the  county  where  the  grantor  resides, 
and  there  are  several  grantor.s,  it  is  not  sufficient 
to  register  in  the  county  where  one  only  resides. 
JFatson  ct  al.  v.  Dobliins,  1  Cooke,  350. 

96.  Recitals  in  a  deed  are  binding  on  the  par- 
ties to  it  and  those  claiming  under  them,  but 
not  on  strangers.  Denn,  ex  dem.  of  West  v.  Pine 
et  al,  4  Wash.  691. 

97.  To  authorize  the  recording  of  a  deed  by 
the  law  of  Pennsylvania,  a  certificate  of  its  ac- 
knowledgment by  a  justice  of  the  peace  of  the 
6tate  of  New  Yoik,  and  a  certificate  of  the  court 


of  common  pleas  of  that  stale  that  he  was  such 
justice,  is  not  sufficient,  unless  it  also  certily 
that  he  wa>s  a  chief  officer  in  the  county.  Les- 
see of  Rhoades  and  Snyder  v.  Selin  el  al.,  4  Wash 
715. 

98.  It  is  no  objection  to  the  exemplification, 
that  the  justice  who  wrote  and  certified  the  ac- 
knowledgment, did  not  also  state  himself  a  jus- 
tice of  the  peace  in  the  certificate,  if  the  omis- 
sion be  supplied  by  proof  of  that  fact  at  the 
trial.  If  he  do  so  style  himself,  that  is  prima 
facie  evidence  of  the  fact.     Ibid. 

99.  The  fair  construction  of  the  act  of  assembly 
o4' Virginia,  which  was  passed  in  December,  1792, 
for  regulating  conveyances,  re-quires  that  a  deed 
of  trust,  or  a  mortgage  on  personal  estate,  should 
be  recorded  by  the  general  court  of  the  district, 
county,  city,  or  corporation,  in  which  the  grantor 
resided;  and,  consequently,  a  deed  of  trust,  or 
mortgage  on  slaves,  which  was  recorded  only 
in  the  court  of  the  county  in  which  the  slaves 
were  usually  employed,  (the  grantor  residing  in 
a  difTerent  county,)  was  held  void,  as  to  a  cre- 
ditor. Bond  V.  Newburn  et  al,  1  Brockenb.  C. 
C.  R.  316. 

100.  According  to  the  true  construction  of  the 
lavi'  of  Pennsylvania  of  1715,  relative  to  the  re- 
cording of  deeds,  the  deed  should  be  recorded 
in  the  county  where  the  land  lies.  But  if  a 
deed  conveys  lands  lying  in  different  counties, 
the  law  does  not  require  that  it  shall  be  recorded 
in  each  county.  It  is  sufficient  if  it  be  recorded 
in  one  of  the  counties,  and  then  the  exemplifi- 
cation of  it  will  be  evidence  as  to  any  of  the 
lands  conveyed  :  and  this  construction  of  the  law 
is  supported  by  the  practice  and  tacit  approba- 
tion of  the  bench  and  bar,  as  clearly  proved  to 
the  court.  Dc  Lanceyh  Lessee  v.  M'-Kean,  1  Wash. 
C.  C.  R.  525. 

101.  Until  the  act  of  1778,  there  was  no  abso- 
lute necessity  to  record  deeds  at  all,  except 
mortgages ;  and  this  law  was  passed  for  the  pro- 
tection of  creditors  and  subsequent  purchasers. 
Ibid. 

102.  The  provisions  of  the  act  of  1715  were 
merely  intended  for  the  preservation  and  safe- 
keeping of  deeds.     Ibid. 

103.  A  deed  to  A,  in  consideration  of  a  sum 
of  money  paid  or  secured  to  be  paid,  in  the  usual 
form  of  a  deed  of  bargain  and  sale,  is  to  be  con- 
sidered as  a  conveyance  executed,  notwithstand- 
ing a  covenant  by  the  grantor  '-to  make  a  pa- 
tent," which  can  only  mean,  to  obtain  one,  and 
deliver  it  to  the  grantee.  Lessee  of  Willis  v. 
Bucher,  3  Wash.  369. 

104.  The  court,  upon  a  special  verdict  or  a 
case  agreed,  cannot  presume  that  a  deed  made 
in  consideration  of  a  nominal  sum,  the  day  after 
another  was  made,  expressly  on  a  lottery  consi- 
deration, was  also  on  a  lottery  consideration,  so 
as  to  avoid  it.  Nor  can  the  court  presume  a 
deed  to  be  fraudulent,  unless  the  case  or  verdict 
slates  facts  to  show  the  fraud.  Ridgeivay  v.Og- 
den,  4  Wash.  C.  C.  R.  139. 

105.  The  act  of  the  legislature  of  Kentucky, 
of  1796,  respecting  conveyances,  restrains  the 
right  to  convey  properly  by  certain  rules  which 
it  prescribes,  and  which  are  deemed  necessarv 
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for  public  convenience.  The  original  right  to 
convey  property  remains  unimpaired,  except  so 
far  as  it  is  abridged  by  the  statute.  Lessee  of 
Sicard  v.  Davis  et  al.,  6  Peters,  124. 

106.  The  first  section  of  the  act  can  apply 
only  to  purchasers  of  the  title  asserted  by  the 
conveyance,  and  to  the  creditors  of  the  party 
who  has  made  it.  It  protects  such  purchasers 
from  a  conveyance  of  which  they  had  no  notice, 
and  which,  if  known,  would  have  prevented 
their  making  the  purchase  ;  because  it  would 
have  informed  them  that  the  title  was  bad,  that 
the  vendor  had  nothing  to  sell.  But  the  pur- 
chaser from  a  different  person,  of  a  different 
title,  claimed  under  a  different  patent,  would  be 
entirely  unconcerned  in  the  conveyance.  To 
him  it  would  be  entirely  unimportant,  whether 
this  distinct  conflicting  title  was  asserted  by  the 
original  patentee,  or  by  his  vendor.  The  same 
general  terms  are  applied  to  creditors  and  to 
purchasers  J  and  the  word  creditors  can  mean 
only  the  creditors  of  a  vendor.     Ibid. 

107.  Under  that  statute,  the  only  requisites  to 
a  valitl  conveyance  of  lands  are,  that  it  shall  be 
in  writing,  and  shall  be  sealed  and  delivered. 
Ibid. 

108.  The  acknowledgment,  and  the  proof 
which  may  authorize  the  admission  of  the  deed 
to  record,  and  the  recording  thereof,  are  provi- 
sions which  the  law  makes  for  the  security  of 
creditors  and  purchasers.  They  are  essential  to 
the  validity  of  the  deed  as  to  persons  of  that 
description,  not  as  to  the  grantor.  His  estate 
passes  out  of  him  and  vests  in  the  grantee,  so 
far  as  respects  himself,  as  entirely,  if  the  deed 
be  in  writing,  sealed  and  delivered,  as  if  it  be 
also  acknowledged,  or  attested  and  proved  by 
three  subscribing  witnesses,  and  recorded  in  the 
proper  court.  In  a  suit  between  them,  such  a 
deed  is  completely  e.xecnted,  and  would  be  con- 
clusive, although  never  admitted  to  record,  nor 
attested  by  any  subscribing  witness.  Proof  of 
sealing  and  delivering  would  alone  be  required  , 
and  the  acknowledgment  of  the  fact  by  the  party 
would  be  sufficient  proof  of  it.     Ibid. 

109.  Deeds  for  lands  in  the  District  of  Colum- 
bia, e.vecuted  by  an  insolvent  debtor,  under  the 
insolvent  laws  of  the  state  of  Pennsylvania,  and 
under  and  in  conformity  with  the  insolvent  laws 
of  the  state  of  Maryland,  not  having  been  en- 
rolled in  the  general  court  where  the  lands  lie, 
are,  in  a  legal  sense,  mere  nullities,  and  incapa- 
ble of  passing  the  lands  described  in  them. 
Grcenleafs  Lessee  v.  Birth.,  6  Peters,  302. 

110.  In  the  probate  of  deeds,  the  court  has  a 
special  limited  jurisdiction,  and  the  record  should 
state  the  facts  which  show  its  jurisdiction  in  the 
particular  case.  If  this  rule  be  disregarded, 
every  deed  admitted  to  record,  on  whatever 
evidence,  must  be  considered  as  regularly  ad- 
milted.     Ross  v.M-Lung,  6  Peters,  283. 

111.  Bonds  and  other  deeds  ma)^,  in  many 
cases,  be  good  in  part,  and  void  for  the  residue, 
where  the  residue  is  founded  in  illegality,  but 
not  malum  in  se.  The  United  States  v.  Bradley. 
10  Peters,  343. 

112.  There  is  no  solid  distinction  between 
bunds  and   other  deeds   containinjj   conditions, 
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covenants  or  grants,  not  malum  in  se.  but  illegal 
at  the  common  law,  and  those  containing  condi- 
tions, covenants  or  grants,  illegal  by  the  express 
prohibitions  of  statutes.  In  each  case  the  bonds 
or  other  deeds  are  void  as  to  such  conditions, 
covenants  or  grants  which  are  illegal,  and  are 
good  as  to  all  others  which  are  legal  and  unex- 
ceptionable in  their  purport.  The  only  excep- 
tion is,  when  the  statute  has  not  confined  its 
prohibitions  to  the  illegal  conditions,  covenants 
or  grants,  but  has  expressly,  or  by  necessary 
implication,  avoided  the  whole  Instrument  to  all 
intents  and  purposes.     Ibid. 

113.  The  registry  of  a  paper,  not  duly  or  le- 
gally recorded,  is  not  constructive  notice.  Lyman 
V.  Arnold,  5  Mason's  C.  C.  R.  195. 

114.  By  the  common  law,  a  deed  of  land  is 
valid  without  registration;  and  where  register 
acts  require  deeds  to  be  recorded,  they  are  valid 
until  the  time  prescribed  by  the  statute  has  ex- 
pired ;  and,  if  recorded  within  the  time,  are  as 
effectual  from  the  date  of  execution,  as  if  no 
register  act  existed.  Clarke  v.  White,  12  Peters, 
178. 

115.  A  delivery  of  a  deed  is  essential  to  its 
validity.  If  it  be  delivered  as  an  escrow  on  con- 
ditions, those  conditions  must  be  complied  with, 
before  it  can  take  effect  as  a  deed.  Carr  v. 
Hoxie,  5  Mason's  C.  C.  R.  60. 


DEEDS  POLL. 

It  is  not  necessary  to  produce  the  deed  poll, 
from  the  person  in  whose  name  the  application 
was  made  for  a  tract  of  land,  in  onier  to  support 
the  title  of  the  plaintiff  in  an  ejectment  for  the 
land  :  the  plaintiff,  or  those  under  whom  he 
claims,  having  obtained  the  warrant,  and  paid 
the  purchase-money.  Lessee  of  Willink  v.  Miles 
Peters'  C.  C.  R.  429. 


DELAWARE  RIVER. 

1.  The  proprietaries  of  New  Jersey  had  no 
right  in  the  Delaware  river  beyond  low-water 
mark.     Bennet  v.  Boggs,  Baldwin's  C.  C.  R.  73. 

2.  The  right  to  the  bed  of  the  river  was  in  the 
crown  of  England  before  the  revolution ;  a"nd 
therefore  the  compact  of  1676.  between  the  pro- 
prietary of  Pennsylvania  and  the  proprietaries 
of  New  Jersey,  did  not  give  a  right  to  the  fishe- 
ries therein.  The  king  was  not  a  party  to  the 
compact.     Ibid. 

3.  The  rights  of  the  crown  devolved  on  the 
states  by  the  revolution,  and  were  confirmed  to 
them  by  the  treaty  of  peace.     Ibid. 


DEL  CREDERE  COMMISSION. 
1.  The  defendants  sold  goods  consigned  to 
them  by  the  plaintiff,  under  a  del  credere  com- 
mission, and  received  in  payment,  for  part  of  the 
sales,  the  bills  of  exchange  of  VV.  They  were 
authorised  by  the  plaintiff  to  remit  in  bills,  and 
with  the  other  proceeds  of  sales,  they  purchase i 
3t 


546 


DELIVERY.— DEMURRAGE.— DEMURRER. 


Delivery. — Demurrage — Demurrer. 


a  bill  drawn  by  J.  Both  bills  were  protested. 
The  court  held  the  defendants  liable  for  W.'s 
bill  it  having  been  received  in  payment  for  a 
debt  guarantied  by  them,  but  not  for  the  bill 
drawifby  J.,  which  was  remitted  accortiing  to 
order.  Midler  v.  Bohlens,  2  Wash.  C.  C.  R.  378. 
2.  A  del  credere  commission  is  not  demand- 
able,  where  the  sale  is  made  on  credit,  but  is, 
nevertheless,  paid  for  in  cash,  in  consideration 
of  the  deduction  of  a  certain  per  centage. 
Kingston  v.  Wilson,  4  Wash.  C.  C.  R.  310. 


DELIVERY. 

1.  Where  goods  were  sold,  lying  in  the  ven- 
dor's warehouse,  on  a  credit  of  six  months,  for 
which  a  note  was  given,  and  the  goods  were 
sold  by  marks  and  numbers,  and  it  was  a  part 
of  the  consideration  of  the  purchaser,  that  they 
might  lie  rent  free  in  the  warehouse,  at  the  op- 
tion of  the  vendee,  and  for  his  benefit,  until  the 
vendor  should  want  the  room.  Held,  that  there 
was  a  complete  delivery  of  the  goods,  so  that  on 
the  insolvency  of  the  vendee,  they  could  not  be 
stopped  by  the  vendor.  Barrett  v.  Goddard.  3 
Mason's  C.  C.  R.  107. 

2.  A  delivered  cotton  yarn  to  B,  on  a  con- 
tract, that  the  same  should  be  manufactured 
into  plaids.  B  was  to  find  the  filling,  and  was 
to  weave  so  many  yards  of  the  plaids,  at  fifteen 
cents  per  yard,  as  was  equal  to  the  value  of  the 
yarn  at  fifteen  cents  per  pound :  Held,  that  by 
delivery  of  the  yarn  to  B,  the  property  thereof 
vested  "in  him.  Buffum  v.  Blerry,  3  Mason's  C. 
C.  R.  478. 

3.  The  delivery  of  a  deed  may  be  inferred 
from  circumstances,  and  need  not  be  proved  by 
positive  testimony.  Gardner  v.  Collins,  3  Ma- 
son's C.  C.  R.  398. 

4.  Where  A  made  an  assignment  of  a  vessel 
at  sea,  in  trust  to  B,  to  indemnify  B  for  en- 
dorsements, and  also  to  pay  the  demands  of 
certain  other  creditors  named  in  the  conveyance : 
Held,  that  the  taking  possession  of  the  vessel 
by  B  in  a  reasonable  time  and  manner  after  her 
return,  would  be  a  sufficient  delivery  and  pos- 
session to  support  the  assignment,  although  the 
creditors  of  it  should  attach  the  vessel  before 
such  possession  was  attained.  Held,  also,  that 
i>  was  not  necessary  to  the  validity  of  the  assign- 
ment, that  the  creditors  should  be  technical  par- 
ties to  it,  nor  that  their  assent  should  be,  in  any 
manner,  given  to  it,  at  the  time  of  its  execution, 
if  they  assented  before  any  attachment  of  the 
properjiy.  Held,  further,  that  the  assignment, 
being  for  the  benefit  of  the  preferred  creditors 
vinconditionaily,  and  without  any  stipulation  for 
a  release  or  otherwise,  the  law  would  in  sncli 
a  case  presume  the  assent  of  the  creditors. 
Wheeler  v.  Sumner,  4  Mason's  C.  C.  R.  183. 

5.  Under  a  conveyance  taking  eflect  under 
the  statute  of  uses,  the  bargainee  has  a  com- 
plete seisin  in  deed,  without  actual  entry  or 
livery  of  seisin.  Green  v.  Liter  et  al.,  8  Cranch, 
229;  3  Cond.  Rep.  97. 

6.  A  purchase  was  made  of  one  hundred  and 
ninety-eight  boxes  of  sugar,  for  which  certain 


acceptances,  drawn  by  the  purchaser  and  en- 
dorsed and  accepted  for  his  accommodation, 
were  to  be  given  to  secure  payment.  The 
sugars  were  to  be  shipped  on  board  a  ship  be- 
longing to  the  purchaser,  then  lying  in  the  same 
port,  and  bound  on  a  foreign  voyage.  The  ac- 
ceptances were  to  be  delivered  upon  the  return 
of  the  purchaser  from  Boston,  to  which  place  he 
was  going.  While  at  Boston,  he  failed,  and  as- 
signed his  property.  During  his  absence,  a  part 
of  the  sugars  were  put  on  board  the  ship.  After 
his  return,'  he  kept  his  own  failure  a  secret,  and 
also  the  failure  of  his  endorsers  and  acceptor, 
and  procured  a  delivery  of  the  sugars.  Held, 
that  if  the  delivery  of  the  sugars,  under  these 
circumstances,  was  not  intended  by  the  parties 
to  be  an  absolute  delivery,  but  a  delivery  on 
condition  only;  that  the  terms  of  the  contract 
were  complied  with,  then  the  vendor  might  re- 
claim the  sugars,  and  his  property  in  them  was 
not  gone.  It  was  further  held,  that  if  the  delivery 
of  the  sugars,  after  the  failure,  was  procured  by 
a  fraudulent  suppression  of  that  fact,  the  delivery 
as  to  that  portion  was  altogether  without  legal 
validity,  whatever  might  be  the  case  as  to  the 
other  parcels.     D'Wolf,  Jr.  v.  Babett,  4  Mason's 


C.  C.  R.  289. 


DEMURRAGE. 

1.  Where  a  vessel  is  detained  in  port  by  the 
wrongful  absence  of  a  seaman,  a  deduction  of 
his  wages  is  allowed  to  the  loss  actually  sus- 
tained by  the  detention  of  the  vessel.  Bromi 
V.  The  Neptune,  Gilpin's  D.  C.  R.  90. 

2.  Where  a  vessel  is  detained  by  the  refusal 
of  the  seamen  to  work,  they  are  to  he  charged 
with  the  demurrage,  and  the  proportion  of  each 
seaman  who  refused  is  to  be  deducted  from  his 
wages.  Sncll  v.  The  Independence,  Gilpin's  D. 
C.  R.  145. 

3.  Demurrage  is  often  a  matter  of  contract, 
but  it  is  not  necessarily  so;  it  is  an  allowance 
for  the  detention  of  the  vessel,  and  may  in  cases, 
ex  delicto,  be  adopted  as  the  true  measure  of 
compensation.  The  Apollon,  9  Wheat.  362;  5 
Cond.  Rep.  612. 


DEMURRER. 

1.  Where  the  whole  pleadings  are  spread 
upon  the  record  by  a  demurrer,  it  is  the  duty 
of  the  court  to  examine  the  whole,  and  go  to  the 
first  error.  Where  the  special  demurrer  is  by 
the  plaintiff,  his  own  pleadings  are  to  be  scruti- 
nized ;  and  the  court  will  notice  what  would 
have  been  bad  upon  a  general  demurrer.  Cooke 
V.  Grahani's  Adm'rs,  3  Cranch,  221;  1  Cond, 
Rep.  510. 

2.  Upon  a  demurrer  to  evidence,  the  testi- 
mony is  to  be  taken  most  strongly  against  him 
who  demurs;  and  such  conclusions  as  a  jury 
might  justifiably  draw,  the  com-t  ought  to  draw. 
Pmvlins;  et  al.  v.  The  United  States,  4  Cranch, 
219;  2'Cond.  Rep.  92. 

3.  It  is  a  known  rule  that  a  demurrer  brings 
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all  the  pleadings  before  the  court,  and  in  conse- 
quence of  which  judgment  may  be  rendered 
against  him  who  committed  the  first  fault;  or, 
which  will  most  generally  produce  the  same  re- 
sult, for  him  who  upon  the  whole  record  shall 
appear  to  be  entitled  to  the  judgment.  United 
States  V.  Gurney  ct  al.,  4  Cranch,  333;  2  Cond. 
Rep.  132. 

4.  It  is  a  matter  of  discretion  with  a  court, 
whether  it  will  compel  a  party  to  join  in  a  de- 
murrer to  evidence.  Young  et  al.  v.  Blacky  7 
Cranch,  565;  2  Cond.  Rep.  607. 

5.  A  demurrer  to  evidence  ought  not  to  be 
allowed  where  the  party  demurring  refuses  to 
admit  the  facts  which  the  other  side  attempts  to 
prove:  nor  where  he  offers  contradictory  evi- 
dence, or  attempts  to  establish  inconsistent  pro- 
positions.    Ibid. 

6.  The  want  of  oyer  of  the  condition  of  a 
bond,  is  fatal.  Upon  demurrer,  the  judgment  of 
the  court  must  be  against  the  party  who  commits 
the  first  error.  United  Slates  v.  Arthur,  5  Cranch, 
257  ;  2  Cond.  Rep.  247. 

7.  A  demurrer  should  state  the  facts  of  the 
case  as  relied  upon,  and  not  the  evidence  of 
them.  Fou'le  v.  The  Common  Council  of  Alex- 
andria, 11  Wheat.  320;  6  Cond.  Rep.  328. 

8.  One  party  cannot  insist  on  the  other  party 
joining  in  the  demurrer,  unless  he  has  distinctly 
admitted,  on  the  record,  every  fact,  and  every 
conclusion,  which  the  evidence  given  for  the  ad- 
versary has  conduced  to  prove.     Ibid. 

9.  If  there  should  be  a  joinder  on  demurrer 
without  such  admission,  judgment  will  be  re- 
fused on  the  demurrer.     Ibid. 

10.  Variances  between  the  writ  and  declara- 
tion are  matters  pleadable  hi  abatement  only, 
and  cannot  be  taken  advantage  of  upon  general 
demurrer  to  the  declaration.  Duvall  v.  Craig, 
2  Wheat.  45;  4  Cond.  Rep.  25. 

11.  If  a  breach  of  the  condition  of  a  bond 
given  by  the  owners  of  a  private  armed  vessel 
under  the  prize  act  of  June  26,  1812,  ch.  430, 
sec.  3,  appears  upon  demurrer,  the  defendants 
are  not  entitled  to  a  hearing  in  equity  under  the 
judiciary  act  of  1789,  ch.  20,  sec.  26.  Greeley 
V.  The  United  States,  8  Wheat.  257;  5  Cond.  Rep. 
433. 

12.  If  oyer  be  improperly  demanded,  the  effect 
is  aitled  on  a  general  demurrer,  where  it  is  set 
down  as  a  cause  of  demurrer.  Snccd  v.  Wister, 
8  Wheat.  690;  5  Cond.  Rep.  556. 

13.  No  judgment  can  be  rendered  upon  a  de- 
murrer to  evidence  until  there  is  a  joinder  in 
demurrer;  and  issue  cannot  be  joined  upon  the 
demurrer  so  long  as  there  is  any  matter  of  fact 
in  controversy  between  the  parties.  Fowle  v. 
The  Common  Council  of  Alexandria,  11  Wheat. 
320;  6  Cond.  Rep.  328. 

14.  The  demurrer  to  evidence  must  state  facts, 
and  not  merely  the  evidence  conducing  to  prove 
them.     Ibid. 

15.  Where  the  demurrer  to  evidence  is  de- 
fective in  these  respects,  and  judgment  has.  not- 
withstanding, been  rendered  upon  it  for  the 
party  demurring,  by  the  court  below,  the  judg- 
ment will  be  reversed  in  the  supreme  court  and 
a  new  trial  awarded.     Ibid. 


16.  On  a  demurrer  to  evidence,  the  judgment 
of  the  court  stands  in  the  place  of  the  verdict 
of  a  jury,  and  the  defendant  may  take  advantage 
of  any  defects  in  the  declaration,  by  a  motion  ia 
arrest  of  judgment,  or  by  writ  of  error.  Bank 
of  the  United  States  v.  Smith,  11  Wheat.  175;  6 
Cond.  Rep.  257. 

17.  On  a  demurrer  to  evidence,  the  court  is 
substituted  in  the  place  of  the  jury,  as  the  judges 
of  the  facts;  and  everything  which  the  jury 
might  infer  from  the  evidence  is  to  be  considered 
as  admitted.     Ibid, 

18.  The  practice  of  demurring  to  evidence  is 
to  be  discouraged  ;  and  courts  will  be  extremely 
liberal  in  their  inferences  where  the  party  takes 
the  question  of  fact  from  the  appropriate  tribunal. 
Ibid. 

19.  A  demurrer  admits  onl}'  of  such  facts  as 
are  well  pleaded,  and  never  admits  the  law  aris- 
ing on  those  facts;  and  a  demurrer  may  well  be 
entered  for  a  false  allegation  of  law.  United 
States  V.  Arnold,  1  Gallis.  348. 

20.  The  party  who  demurs  to  evidence,  seeks 
thereby  to  withdraw  the  consideration  of  the 
facts  from  the  jury,  and  is  therefore  bound  to 
admit  not  only  the  truth  of  the  evidence,  but 
every  fact  which  that  evidence  may  legally  con- 
duce to  prove  in  favour  of  the  other  party.  And 
if  upon  any  view  of  the  facts,  the  jury  might 
have  given  a  verdict  against  the  party  demur- 
ring, the  court  is  also  at  liberty  to  give  judg- 
ment against  him.  Thornton  v.  The  Bank  of 
Washington,  3  Peters,  36. 

21.  The  defendant  in  the  court  below  having 
withdrawn  his  cause  from  the  jury  by  a  de- 
murrer to  evidence,  or  having  submitted  to  a 
verdict  for  the  plaintilT,  subject  to  the  demurrer, 
cannot  hope  for  a  judgment  iu  his  favour,  if  by 
any  fair  construction  of  the  evidence  the  verdict 
can  be  sustained.  Chinoivcth  et  al.  v.  The  Lessee 
of  Haskell  et  al.,  3  Peters,  96. 

22.  A  demurrer  is  an  answer  in  law  to  the 
bill,  though  not,  in  a  technical  sense,  an  answer 
according  to  the  common  language  of  practice. 
State  of  New  Jersey  v.  The  People  of  the  State  of 
Netv  York,  6  Peters,  323. 

23.  At  January  term,  1831,  an  order  was  made, 
giving  the  state  of  New  York  leave  to  appear  on 
the  second  day  of  this  term,  and  answer  the 
complainants'  bill ;  and  if  there  should  be  no 
appearance,  that  the  court  would  proceed  to  hear 
the  cause  on  the  part  of  the  complainants,  and 
to  decree  on  the  matter  of  the  bill.  On  the  first 
day  of  the  term,  a  demurrer  to  the  complainants' 
bill  was  filed,  which  was  signed  "Green  C. 
Bronson,  attorney-general  of  New  York."  No 
other  appearance  was  entered  on  the  part  of  the 
defendants.  By  the  court : — The  demurrer  filed 
in  the  case  by  the  attorney-general  of  New  York, 
he  being  a  practitioner  in  this  court,  is  consi- 
dered as  an  appearance  for  the  state.  If  the 
attorney-general  did  not  so  mean  it,  it  is  not  a 
paper  which  can  be  considered  as  in  the  cause, 
or  be  placed  on  the  files  of  the  court.  The  de- 
murrer being  admitted  as  containing  an  appear- 
ance by  the  state  of  New  York,  it  amounts  to  a 
compliance  with  the  order  of  the  court.     Ibid. 

24.  It  is  an  established  rule  on  demurrer,  that 
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although  the  pleading  demurred  to  may  be  de- 
fective, the  court  will  give  judgment  against  the 
party  \vhose  pleading  was  first  defective  in  point 
of  substance.  Sprigg  v.  The  Bank  of  Mount 
Pleasant,  10  Peters,  257. 

25.  A  court  of  equity  may  allow  an  amend- 
ment of  a  bill  after  deciding  against  the  bill,  and 
allowing  a  demurrer  on  argument.  Hunt  v. 
Rousmanier,  2  Mason's  C.  C.  R.  342. 

26.  A  judgment  had  been  recovered  by  the 
United  States  for  a  penalty  which  was  afterwards 
remitted.  The  marshal  to  whom  an  execution 
was  issued  had  made  a  levy,  but  on  being  served 
with  the  warrant  of  remission  redelivered  the 
goods  to  the  debtors.  An  action  was  thereupon 
brought  against  him  by  the  United  States  for  the 
moiety  of  the  penalty  allowed  to  the  officers ; 
but  the  declaration  alleged  no  interest  in  them, 
but  in  the  United  States  only.  The  defendant 
pleaded  the  remission.  The  plaintiffs  replied 
the  interest  of  the  officers.  On  special  demurrer, 
held  to  be  a  departure.  United  States  v.  Morris, 
1  Paine's  C.  C.  R.  209. 

27.  In  an  action  by  the  postmaster-general 
against  a  deputy  postmaster  and  his  sureties,  on 
the  bond  executed  by  them,  the  sureties  pleaded 
that  plaintiff  did  not,  as  he  was  bound  by  law 
to  do,  call  upon  his  deputies  to  settle  his  accounts, 
or  cause  suits  to  be  brought  against  him  for  not 
so  doing,  nor  did  he  give  notice  to  the  sureties 
of  the  defaults,  but  fraudulently  and  in  violation 
of  his  duty  to  the  United  States  and  to  the  sure- 
ties, neglected  to  bring  such  actions,  and  to  give 
notice.  The  plaintiff  demurred  generally.  Held, 
that  the  demurrer  having  admitted  the  fraud 
stated  in  the  plea,  the  plaintiff  cannot  recover. 
Postmaster-General  v.  Ustic,  Potts,  and  Allen,  4 
Wash.  C.  C.  R.  347. 

28.  A  plea  which  professes  to  be  in  bar  of  the 
whole  demand,  and  yet  is  so  only  to  a  part,  is 
bad  on  special  demurrer.  Postmaster-General 
V.  Reeder,  4  Wash.  C.  C.  R.  678. 

29.  If  the  defendant  plead  in  bar  a  matter 
which  is  no  defence  at  all,  and  it  is  found  for 
him,  still  he  cannot  have  judgment;  but  the 
court  will  give  judgment  for  the  plaintiff,  non 
obstante  vendictum,  provided  the  defect  in  the 
plea  is  not  in  the  form,  but  in  the  matter  of  it. 
If  it  be  in  the  form,  and  can  be  made  better  by 
any  pleadings,  a  repleader  will  be  awarded. 
The  rule  is  the  same,  if  the  facts  stated  in  a 
demurrer  to  evidence  maintain  such  a  plea. 
Ibid. 

30.  A  demurrer  in  a  case  proceeded  on  under 
the  civil  law,  does  not  prevent  the  party  who 
demurred  contesting  the  facts  confessed  in  the 
demurred,  and  compelling  the  opposite  party  to 
prove  them.  Crawford  v.  The  William  Penn,  3 
Wash.  C.  C.  R.  484. 

31.  If  the  declaration  does  not  set  forth  a 
proper  case,  and  in  a  correct  form,  the  tiefendant 
may  avail  himself  of  these  defects  on  demurrer. 
Bas  ct  al.  v.  Steele,  Peters'  C.  C.  R.  406. 

32.  A  plea  which  states  matters  which  oc- 
curred sulasequent  to  the  institution  of  the  suit, 


is  bad  on  demurrer.    Lockington  v.  Smith,  Peters' 
C.  C.  R.  466. 

33.  Where  objections,  merely  formal,  are 
stated  as  causes  of  demurrer,  a  party  is  entitled 
to  the  benefit  of  the  exceptions,  if  they  are  well 
founded.     Ibid. 

34.  Where  the  defendant  demurs  to  the  bill 
for  faults  and  informalities,  the  complainant  is 
not  entitled  to  have  it  dismissed,  but  must  set  it 
down  for  argument.  Hurst  v.  Hurst,  1  Wash.  C. 
C.  R.  56. 

35.  If  the  plaintiff,  in  an  action  on  a  patent, 
omit  to  state  that  a  patent  did  i.ssue.  and  there  is 
a  general  demurrer,  it  is  fatal.  Executors  of 
Fulton  V.  BIyers,  Circuit  Court  of  the  United 
States. 

36.  It  was  a  well-established  rule  of  chancery, 
before  the  American  revolution,  to  sustain  a  bill 
for  discovery  where  they  could  not  get  the  relief 
prayed  for.  If  the  plaintiff  was  entitled  to  a 
discovery  and  not  to  relief,  the  defendant  must 
answer  the  former,  and  might  demur  to  the 
latter;  but  a  general  demurrer  was  uniformly 
overruled,  if  the  plaintiff  was  entitled  to  an  an- 
swer to  either.  Baker  v.  Biddlc,  Baldwin's  C. 
C.  R.  409. 

37.  The  assignment  of  breaches  in  an  action 
on  an  embargo  bond,  is  a  part,  and  a  very  im- 
portant part  of  the  declaration,  and  upon  de- 
iTiurrer  to  the  declaration,  the  plaintiff's  attorney 
will  not  be  permitted  to  strike  out  the  assign- 
ment of  breaches,  on  the  ground  that  the  decla- 
ration is  good  without  it:  such  a  course  would 
not  be  tolerated  in  any  court.  Dixon  v.  The 
United  States,  1  Brockenb.  C.  C.  R.  177. 

38.  A  demurrer  is  in  the  nature  of  a  plea  to 
the  action,  and  will  be  considered  as  a  plea  in 
abatement.  The  court  will  disregard  these  spe- 
cial causes,  and  considering  the  demurrer  inde- 

Eendently  of  them,  will  decide  upon  it  as  if  they 
ad  not  been  inserted  in  it.     Cutler  and  Stacey 
\.  Ellis  and  Allen,  2  Brockenb.  C.  C.  R.  14. 
See  Pleas  and  Pleading. 


DEPARTMENTS  OF  THE  GOVERNMENT 
OF  THE  UNITED  STATES. 

There  are  many  authorities  conferred  on  the 
different  departments  of  the  government,  which, 
for  their  due  execution,  require  services  an(l 
duties  which  are  not  strictly  appertaining  to,  or 
devolved  upon,  any  particular  officer,  and  which 
require  agencies  of  a  discretionary  nature.  In 
such  case.s,  the  department  charged  with  the 
execution  of  the  particular  authority,  business, 
or  duty,  has  always  been  deemed  incidentally 
to  possess  the  right  to  employ  the  proper  per- 
sons to  perform  the  same,  as  the  appropriate 
means  to  carry  into  effect  the  required  end ; 
and.  also,  the  right,  where  the  service  or  duty 
is  an  extra  service  or  duty,  to  allow  the  person 
so  employed  a  suitable  compensation.  Gratiot 
V.  The  United  Slates,  15  Peters,  336. 
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1.  General  Principles. 

1.  It  is  a  fatal  objection  to  a  deposition  taken 
under  the  judiciary  act  of  September  24th,  1789, 
sec.  30,  ch.  20,  that  it  was  opened  out  of  court. 
Beale  v.  Thompson  et  al.,  8  Cranch,  70:  3  Cond. 
Rep.  35. 

2.  The  provision  in  the  30th  section  of  the 
judiciary  act  of  September  24th,  1789,  as  to 
taking  depositions  de  bene  esse,  doe?  not  apply 
to  cases  pending  in  the  supreme  court,  but  oidy 
to  cases  in  the  circuit  and  district  courts.  Tes- 
timony by  depositions  can  only  be  regularly 
taken  for  the  supreme  court,  under  a  commis- 
sion issuing  according  to  its  rules.     The  Ar<^o. 

2  Wheat.  287  j  4  Cond.  Rep.  119.  ^  ' 

3.  When  there  is  an  attorney  of  record,  no- 
tice must  be  given,  in  all  case.*,  of  the  taking 
of  depositions.     The  Argo,  2  Gallis.  C.  C.  R.  314^ 

4.  Where  depositions  are  taken  to  be  used 
against  the  United  States,  if  there  be  an  attorney 
of  the  United  States  within  one  hundred  mijes 
of  the  place  of  caption,  notice  must  be  given  to 
him.     Ibid. 

5.  It  seems  that  it  is  no  objection  to  the  com- 
petency of  a  deposition,  that  it  is  not  signed  by 
the  witness.  Ketland  v.  Bisset,  1  Wash.  C.  C 
R.  144. 

6.  The  deposition  of  a  witness,  now  dead, 
though  taken  in  another  cause,  between  other 
parties,  and  on  a  different  subject,  is  competent 
evidence  to  prove  pedigree  :  it  is  as  good  at  least 
as  hearsay  evidence.     Lessee  of  Barent  v.  Day. 

3  Wash.  C.  C.  R.  243. 

7.  A  witness,  whose  deposition  is  taken  de 
bene  esse,  must  be  proved  to  have  been  subpoe- 
naed, and  unable  to  come  ;  unless  he  is  so  old 
and  generally  so  infirm  that  his  attendance  could 
not  be  expected,  or  his  deposition  is  not  admissi- 
ble. Merely  proving  the  witness  to  be  sixty-five 
years  old,  is  not  sufficient.     Ibid. 

8.  A  deposition,  though  to  prove  a  pedijrree, 
cannot  be  read,  if  taken  before  other  persons 
than  those  mentioned  in  the  commission.     Ibid. 

9.  Where  a  deposition,  de  bene  esse,  is  offered 
in  evidence,  the  party  mu.st  show  due  diligence 
to  procure  the  attendance  of  the  witness.  '^  Pet- 
tibone  v.  Derringer,  4  Wash.  C.  C.  R.  215. 

10.  It  is  no  objection  to  reading  the  deposition 
of  a  witness,  living  in  another  state  above  one 
hundred  miles  from  the  court,  taken  under  a 
rule  of  court,  that  the  witness  had  been  in  the 
place  where  the  court  is  held,  during  the  sitting 
of  the  court,  but  without  the  knowledse  of  the 
party  offering  the  evidence.  Query,  If  he  had 
known  it,  would  it  have  varied  the  case  ?     Ibid. 

11.  The  deposition  of  a  witness,  taken  out  of 
the  state,  and  more  than  one  hundred  miles  from 
the  place  where  the  court  is  holden,  cannot  be 
read.     Bleccher  v.  Bond,  3  Wash.  G.  C.  R.  529 


answers  in  a  deposition,  because  the  interroga- 
tories are  leading,  the  court  will  refer  the  matter 
to  a  master ;  and  the  answer  to  such  questions 
as  are  reported  and  determined  to  be  leading, 
will  be  suppressed.     Ibid. 

13.  Where  a  foreign  government  refuses  to 
suffer  the  commission  to  be  executed  within  its 
jurisdiction,  the  circuit  court  may  issue  letters 
rogatory,  for  the  purpose  of  obtaining  testimony, 
according  to  the  forms  and  practice  of  the  civil 
law.  Nelson  et  al.  v.  The  United  States,  Peters' 
C.  C.  R.  235. 

14.  In  such  case,  where  the  business  is  taken 
out  of  the  hands  of  persons  appointed  by  the 
court,  the  ends  of  justice  seem  to  require  a  de- 
parture, in  some  degree,  from  the  ordinary  rules 
of  evidence,  and  a  less  strict  adherence  to  form. 
Ibid. 

15.  The  provisions  of  the  act  of  congress 
relative  to  the  taking  of  depositions,  are^very 
important,  and  ought  to  be  adhered  to  strictly. 
Ibid. 

16.  The  practice  of  the  state  courts  cannot 
sanction  the  admission  of  depositions  in  the 
courts  of  the  United  States,  which  are  not  taken 
according  to  the  laws  of  the  United  States. 
Evans  v.  Eaton,  7  Wheat.  356;  5  Cond.  Ren 
302.  ^ 

17.  The  deposition  of  a  witness  who  resides 
three  hundred  miles  from  Philadelphia,  taken 
de  bene  esse,  cannot  be  read  in  evidence,  unless 
the  witness  was  served  with  a  subpoena,  and  it 
appears  that  from  some  sufficient  reason  he  can- 
not attend.  Lessee  of  Brown  v.  Galloway,  Pe- 
ters' C.  C.  R.  291. 

18.  In  chancery,  where  the  deposition  of  a 
witness  has  been  once  taken  and  closed,  it  is  not 
the  practice  to  allow  him  to  be  re-examined 
without  an  order  of  court,  and  then  only  upon 
good  cause  shown.  Phettiplace  v.  Sayles,  4  Ma- 
son's C.  C.  R.  312. 

19.  Notwithstanding  an  order  of  the  court 
closing  all  testimony  in  a  cause,  after  a  limited 
time,  under  a  commission,  the  court  will  enlarge 
it,  upon  proof  of  newly  discovered  evidence, 
which  the  party  could  not  procure  to  be  taken 
under  such  commission,  the  same  having  come 
to  his  knowledge  after  the  execution  thereof. 
Schooner  Ruby,  5  Mason's  C.  C.  R.  451. 

20.  Agreements  had  been  made,  under  which 
depositions  taken  in  other  cases  where  the  same 
questions  of  title  were  involved,  should  be  read 
in  evidence,  and  on  the  hearing  in  the  circuit 
court  these  depositions  were  read :  afterwards, 
on  an  appeal  to  the  supreme  court,  the  decree 
of  the  circuit  court  was  reversed,  and  by  the  de- 
cree of  reversal  the  parties  were  permitted  to 
proceed  de  novo.  When  the  case  was  again 
heard  in  the  circuit  court,  the  defendant  objected 
to  the  reading  of  the  depositions;  asserting  that 
the  decree  of  reversal  annulled  the  written  cer- 
tificate of  the  parties  for  the  admission  of  testi- 
mony. By  the  court : — The  consent  to  the  depo- 
sitions was  not  limited  to  the  first  hearing,  but 
was  co-extensive  with  the  cause.  The  words  in 
the  decree  of  reversal,  that  the  parties  may  pro- 
ceed de  novoj  are  not  equivalent  to  a  dismission 


^^..     ^locwtt,   ».  Ajuiiu,  o    vvasri.  u.  »_-.  n.  ozif.    ceea  cle  novo^  are  not  equivalent  lo  a  aismission 
12.  If  an  objection  is  taken  to  some  of  the  l^of  the  bill  without  prejudice;  nor  could  the  court 
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have  understood  them  as  affecting  the  testimony 
in  the  cause,  or  setting  aside  the  solemn  agree- 
ment of  the  parties.  The  testimony  is  still  ad- 
missible to  the  extent  of  the  agreement.  Valtier 
V.  Hinde,  7  Peters,  252. 

21.  No  one  can  take  the  benefit  of  a  verdict, 
or  of  depositions,  who  would  not  have  been  pre- 
judiced by  them,  had  they  been  otherwise. 
Boudereau  v.  Montgomery,  4  Wash.  C.  C.  R. 
186. 

22.  But  depositions  taken  between  other  par- 
ties on  the  same  point,  may  be  read  to  prove  the 
pedigree,  as  hearsay,  or  declarations;  the  wit- 
nesses being  dead.     Ibid. 

23.  There  are  two  modes  of  taking  deposi- 
tions under  the  act  of  congress.  By  the  first, 
notice  in  certain  cases  is  not  necessary,  but  the 
forms  prescribed  must  be  strictly  pursued.  By 
a  subsequent  part  of  the  section,  depositions 
may  be  taken  by  a  dedimus  potestatem,  accord- 
ing to  common  usage.  In  Virginia,  the  laws 
of  the  state  are  to  be  referred  to  on  the  subject 
of  notice.  Those  laws  do  not  authorize  notice 
to  an  attorney  at  law :  the  word  attorney,  in 
the  act  of  assembly,  means  attorney  in  fact.  An 
attorney  at  law  is  not  compellable  to  receive 
notice;  but  he  may  consent  to  receive,  or  he 
may  waive  it.  and  shall  not  afterwards  be  per- 
mitted to  object  to  the  want  of  it.  Buddicumv. 
Kirk,  3  Cranch,  293  ;  1  Cond.  Rep.  535. 

24.  The  letters  of  the  plaintiff  to  the  secretary 
of  state,  containing  applications  for  a  patent,  and 
specifications,  certified  under  the  seal  of  that 
department,  as  papers  remaining  in  that  office, 
were  properly  admissible  in  evidence.  Pettibone 
V.  Derringer,  4  Wash.  C.  C.  R.  215. 

25.  Depositions  taken  in  evidence,  without  a 
commission  or  rule  of  court,  in  the  state  of  New 
York,  more  than  one  hundred  miles  from  Phila- 
delphia, but  conforming  in  all  respects  to  the 
thirtieth  section  of  the  judiciary  act  of  1789,  may 
be  read  in  evidence.     Ibid. 

26.  A  deposition  taken  under  the  thirtieth 
section  of  the  judiciary  act  of  1789,  cannot  be 
read  in  evidence,  unless  the  judge  certifies  that 
it  was  reduced  to  writing,  either  by  himself  or 
by  the  witness  in  his  presence.     Ibid. 

27.  Depositions  between  other  parties  admit- 
ted by  agreement,  may  be  read  on  every  trial 
of  the  case  until  it  shall  be  finally  decided. 
Hinde  et  at.  v.  Vcdlier  el  al.,  1  M'Lean's  C.  C.  R. 
116. 

28.  The  courts  are  presumed  to  know  who 
can  take  depositions,  under  the  laws  of  the  state, 
and  the  official  character  of  such  persons  will  be 
presumed  without  further  proof  than  their  having 
acted  as  such.  Jasper  v.  Porter,  2  M'Lean's  C. 
C.  R.  570. 

2.  Depositions  taken  under  the  Judiciary  Act  of 
1789. 

29.  That  the  deponent  is  a  seaman,  on  board 
a  gun  boat  in  harbour,  and  liable  to  be  ordered 
to  some  other  place,  and  not  to  be  able  to  attend 
the  court  at  the  time  of  its  sitting,  is  not  a  sufii- 
cient  reason  for  taking  his  deposition  de  bene 
esse,  under  the  judiciary  act  of  September  24, 


1789,  ch.  20.     The  Samuel,  1  Wheat.  9  ;  3  Cond. 
Rep.  466. 

30.  If  it  appear  on  the  face  of  a  deposition, 
taken  under  the  act  of  congress,  that  the  officer 
taking  the  same  was  authorized  by  the  act,  it  is 
sufficient  in  the  first  instance,  without  any  proof 
that  he  was  such  officer.  Ruggles  v.  Bucknor, 
1  Paine,  358. 

31.  Objections  to  the  competency  of  the  wit- 
ness, whose  deposition  is  taken  under  the  thir- 
tieth section  of  the  judiciary  act  of  September 
24.  1789,  ch.'  20,  should  be  made  at  the  time  of 
taking  the  deposition,  if  the  party  attend  and  the 
objections  are  known  to  him,  in  order  that  they 
may  be  removed  ;  otherwise  he  will  be  presumed 
to  waive  them.  United  States  v.  One  Case  of  Hair 
Pencils.  1  Paine's  C.  C.  R.  400. 

32.  It  seems,  that  it  is  no  objection  to  the 
competency  of  a  deposition,  that  it  is  not  signed 
by  the  witness.  Kelland  v.  Bissctt,  1  Wash.  C. 
C.  R.  144. 

33.  A  deposition  taken  under  the  30th  section 
of  the  judiciary  act  of  September  24th,  1789, 
ch.  20,  cannot  be  read  in  evidence,  unless  the 
judge  before  whom  it  is  taken  certify  that  it  was 
reduced  to  writing  b^'  himself,  or  by  the  witness 
in  his  presence.  Pettibone  v.  Derringer,  4  Wash. 
C.  C.  R.  214. 

34.  Where  the  certificate  of  a  magistrate  tak- 
ing a  deposition,  stated  it  to  have  been  written 
in  his  presence,  without  saying  by  whom ;  and 
it  appeared  that  the  substance  of  it  had  been 
reduced  to  writing  by  the  deponent,  ten  days 
before,  at  a  different  place,  when  the  magistrate 
was  not  present;  such  deposition  is  not  admissi- 
ble in  evidence.  United  States  v.  Smith,  4  Day, 
121. 

35.  To  authorize  a  deposition,  taken  under  the 
act  of  September  24th,  1789,  ch.  20,  to  be  read 
in  evidence,  all  the  ceremonies  prescribed  by 
the  act  must  be  observed.  The  act  requires 
that  the  deposition  shall  be  retained  by  the  ma- 
gistrate taking  it,  until  he  deliver  the  same  with 
his  own  hand  into  the  court  for  which  it  is  taken  ; 
or  shall,  together  with  the  reason  of  its  being 
taken,  notice,  &c.,  be  by  him  sealed  up  and  direct- 
ed to  such  court.     North  Carolina  Cases,  81. 

36.  The  authority  given  by  the  act  of  congres.s 
of  the  24th  September,  1789,  ch.  20,  to  "take 
depositions  of  witnesses,  in  the  absence  of  the 
opposite  part)^,  is  in  derogation  of  the  rules  of 
the  common  law,  and  has  always  been  construed 
strictly;  and,  therefore,  it  is  necessary  to  estab- 
lish that  all  the  recjuisites  of  the  law  have  been 
complied  with,  before  such  testimony  is  admis- 
sible.    Bell  V.  Morrison  et  al.,  1  Peters,  355. 

37.  The  certificate  of  the  magistrate  taking 
the  deposition,  is  good  evidence  of  the  facts 
stated  therein,  so  as  to  entitle  the  deposition  to 
be  read  to  the  jury,  if  all  the  necessary  facts  are 
there  sufficiently  ilisclosed.     Ibid.  356. 

38.  It  should  plainly  appear,  from  the  certifi- 
cate of  the  magistrate,  that  all  the  requisites  of 
the  statute  have  been  fully  complied  with;  and 
no  presumption  will  be  admitted  to  supply  any 
defects  in  the  taking  the  deposition.     Ibid. 

39.  In  the  caption  of  a  deposition  taken  before 
the  mayor  of  Norfolk,  to  be  used  in  a  cause  de- 
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pending,  and  afterwards  tried  in  the  circuit  court 
of  the  United  Slates  held  in  Baltin:iore,  the  mayor 
stated  the  witness  '=  to  be  a  resident  in  Norfolk;" 
and,  in  his  certificate,  he  states  that  the  reason 
for  taking  the  deposition  is,  ''  that  the  witness 
lives  at  a  greater  distance  than  one  hundred 
miles  from  the  place  of  trial,  to  wit,  in  the  bo- 
rough of  Norfolk."  It  was  sufficiently  shown 
by  this  certificate,  at  least  prima  facie,  that  the 
witness  lived  at  a  greater  distance  than  one  hun- 
dred miles  from  the  place  of  trial.  The  Patap- 
sco  Insurance  Co.  v.  Southgate  et  al.,  5  Peters, 
604. 

40.  The  provisions  of  the  thirtieth  section  of 
the  act  of  congress,  entitled  "  an  act  to  establish 
the  judicial  courts  of  the  United  States,"  which 
relate  to  the  taking  of  depositions  of  witnesses, 
whose  testimony  shall  be  necessary  in  any  civil 
cause  depending  in  any  district  in  the  courts  of 
the  United  States,  who  reside  at  a  greater  dis- 
tance than  one  hundred  miles  from  the  place  of 
trial;  are  not  confined  to  depositions  taken  with- 
in the  district  where  the  court  is  held.     Ibid. 

41.  In  all  cases  where,  under  the  authority  of 
an  act  of  congress,  a  deposition  of  a  witness  is 
taken,  de  bene  esse,  except  where  the  witness 
lives  at  a  greater  distance  from  the  place  of  trial 
than  one  hundred  miles;  it  is  incumbent  on  the 
party  for  whom  the  deposition  is  taken,  to  show 
that  the  disability  of  the  witness  to  attend  con- 
tinues :  the  disability  being  supposed  temporary, 
and  the  only  impediment  to  compulsory  attend- 
ance. The  act  declares  expressly,  that  unless 
this  disability  shall  be  made  to  appear  on  the 
trial,  such  deposition  shall  not  be  admitted  or 
used  on  the  trial.  This  inhibition  does  not  ex- 
tend to  the  deposition  of  a  witness  living  at  a 
greater  distance  from  the  place  of  trial  than  one 
hundred  miles ;  he  being  considered  beyond  a 
compulsory  attendance.     Ibid. 

42.  The  deposition  of  a  witness  living  beyond 
one  hundred  miles  from  the  place  of  trial,  may 
not  always  be  absolute ;  for  the  party  against 
whom  it  is  to  be  used  may  prove  the  witness 
has  removed  within  the  reach  of  a  subpoena, 
after  the  deposition  was  taken ;  and  if  that  fact 
was  known  to  the  party,  he  would  be  bound  to 
procure  his  personal  attendance.  The  burden  of 
proving  this  would  rest  upon  the  party  opposing 
the  admission  of  the  deposition  in  evidence. 
For  a  witness  whose  deposition  is  taken  under 
such  circumstances,  it  is  not  necessary  to  issue 
a  subpcena.  It  would  be  a  useless  act ;  the  wit- 
ness could  not  be  compelled  to  attend  person- 
ally.    Ibid. 

43.  Besides  the  ordinary  and  usual  meaning 
of  the  word,  deposition  is  confined  to  written 
testimony,  at  least  in  legal  proceedings;  and  in 
legislating  on  this  subject,  congress  must  be  pre- 
sumed to  use  the  language  in  its  legal  sense.  It 
is  believed  that  no  instance  will  be  found  in  the 
laws  of  the  United  States,  where  it  is  used  in 
any  other  sense.  In  the  act  of  24th  September, 
1789;  ch.  20,  sect.  30,  in  which  congress  have 
provided  for  taking  the  depositions  of  witnesses, 
under  certain  circumstances;  the  language  is, 
that  "  the  deposition  of  such  person  may  be 
taken:"  and  throughout  the  whole  section,  the 


word  is  used  to  denote  the  written  testimony  of 
witnesses,  in  contradistinction  to  oral  testimony. 
United  States  v.  CooUdgc,  1  GalJis.  C.  C.  R.  488. 

44.  A  deposition  of  a  witness  residing  in  the 
state,  above  one  hundred  miles  from  the  place 
of  holding  the  court,  taken  under  a  rule  entered 
by  the  plaintiff  in  the  clerk's  office,  but  not  in 
conformity  with  the  requisitions  of  the  thirtieth 
section  of  the  judicial  act,  cannot  be  read  in  evi- 
dence.    Evans  v.  Hettick,  3  Wash.  C.  C.  R.  408. 

45.  A  deposition,  taken  before  the  trial,  of  an 
informer,  who  is  entitled,  under  the  act  of  con- 
gress, to  a  portion  of  a  fine,  forfeiture  or  penalty, 
is  not  admissible  evidence.  The  act  of  congress 
only  makes  such  an  informer  a  competent  wit- 
ness, when  "  he  shall  be  necessary  as  a  witness 
on  the  trial ;"  of  which  necessity  the  court  must 
judge  after  hearing  the  other  testimony.  Thomas 
c^  Henry  v.  The  United  States,  1  Brockenb.  C.  C. 
R.  367. 

46.  A  party  who  ofTers  as  evidence  in  an  ap- 
pellate federal  court,  a  deposition  taken  de  bene 
esse,  must  show  that  the  requisites  of  the  judi- 
ciary act  have  been  complied  with,  viz.,  that  the 
deponent  is  dead,  out  of  the  United  States,  or 
gone  to  a  greater  distance  than  one  hundred 
miles,  &c. :  and  unless  he  does  this,  the  deposi- 
tion cannot  be  read.     Ibid. 


3.  Depositions  taken  under  a  Commission,  or  De- 
dimus Potestatem. 

47.  There  are  two  modes  of  taking  depositions 
under  the  act  of  congress.  By  the  first,  notice 
in  certain  cases  is  not  necessary ;  but  the  forms 
prescribed  must  be  strictly  pursued.  By  a  sub- 
sequent part  of  the  section,  depositions  may  be 
taken  by  a  dedimus  potestatem,  according  to 
common  usage.  In  Virginia,  the  laws  of  that 
state  are  to  be  referred  to  on  the  subject  of  no- 
tice. Those  laws  do  not  authorize  notice  to  an 
attorney  at  law ;  the  word  attorney,  in  the  act 
of  assembly,  means  attorney  in  fact.  An  attor- 
ney at  law  is  not  compellable  to  receive  notice ; 
but  he  may  consent  to  receive,  or  he  may  waive 
it,  and  shall  not  afterwards  be  permitted  to  object 
the  want  of  it.  Buddicum  v.  Kirk,  3  Cranch,  293 ; 

1  Cond.  Rep.  535. 

48.  If  notice  is  given  that  a  deposition  will  be 
taken  on  the  8th  of  August,  and  that  if  not  taken 
in  one  day,  the  commissioners  will  adjournfrom 
day  to  day,  until  it  be  finished;  and  the  com- 
missioners meet  on  the  8th,  and  adjourn  from 
day  to  day,  till  the  12th,  and  from  the  12th  to 
the  19th,  when  the  deposition  is  taken;  such 
deposition  is  not  taken  agreeably  to  notice. 
Bleecker  v.  Bond,  3  Wash.  C.  C.  R.  529. 

49.  Depositions  taken  under  a  commission 
issued  at  the  instance  of  the  defendant,  may  be 
read  in  evidence  by  the  plaintiff,  although  the 
plaintiff  had  not  notice  of  the  time  and  place  of 
taking  the  same.     Yeaton  v.  Fry,  5  Cranch,  835; 

2  Cond.  Rep.  273. 

50.  Depositions  taken  according  to  the  proviso 
in  the  thirtieth  section  of  the  judiciary  act  of 
September  24,  1789,  ch.  20,  under  a  dedimus 
potestatem.  according  to  common  usage,  when 
it  may  be  riecessary  to  prevent  a  failure  or  delay 
of  justice,  are  under  no  circumstances  to  be  con- 
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sidered  as  taken  de  bene  esse,  whether  the  wit- 
ness resides  beyond  the  process  of  the  court,  or 
within  it ;  the  provisions  of  the  act  relative  to 
depositions  de  bene  esse,  being  confined  to  those 
taken  under  the  enacting  part  of  the  section. 
Sergeant's  Lessee  v.  Biddle  et  al.,  4  Wheat.  508  : 
4Cond.Rep.  522. 

51.  A  deposition,  taken  under  a  commission, 
is  fatally  defective,  if  the  general  interrogatory, 
"Do  you  know  any  thing  farther  1"  &c.,  is  not 
answered.  Richardson  v.  Golden,  3  Wash.  C.  C. 
R.  109. 

52.  So,  if  the  witness  is  merely  asked  whe- 
ther an  ex  parte  affidavit,  previously  given  by 
him  of  the  facts,  contains  the  truth,  the  deposi- 
tion is  bad :  he  should  have  been  interrogated 
as  to  the  facts  contained  in  the  affidavit.     Ibid. 

53.  A  deposition,  though  to  prove  a  pedigree, 
cannot  be  read,  if  taken  before  other  persons 
than  those  mentioned  in  the  commission.  Les- 
see of  Burnet  v.  Daij,  3  Wash.  C.  C.  R.  243. 

54.  All  proper  interrogatories  on  each  side 
must  be  answered  by  the  witness,  or  the  depo- 
sition cannot  be  read.  If  the  questions  are  hy- 
pothetical, and  in  a  certain  event  only  are  re- 
quired to  be  answered,  which  event  does  not 
happen ;  or  if  they  refer  to  records  which  must 
speak  for  themselves,  they  need  not  be  answered. 
Bell  v.  Davidson,  3  Wash.  C.  C.  R.  328. 

55.  If  a  commission  issue  to  A  and  B,  or  either 
of  them,  to  take  depositions  of  wntnesses,  the 
deposition  of  A  may  be  taken  before  B.  Lons- 
dale v.  Broum,  3  Wash.  C.  C.  R.  404. 

56.  A  commission,  directed  to  be  executed  by 
P.  in  the  parish  of  A.,  cannot  be  executed  by 
him  out  of  that  parish.  The  commissioner  ought 
to  state  where  it  was  executed,  and  should  show 
that  he  has  pursued  his  authority.  Boudereau 
et  al.  v.  Montgomery,  4  Wash.  C.  C.  R.  186. 

57.  If  the  cross  interrogatories  are  not  put  to 
a  witness  examined  under  a  commission,  the 
deposition  cannot  be  read.  Gilpins  v.  Consequa, 
Peters'  C.  C.  R.  85. 

58.  The  commissioners,  in  executing  a  com- 
mission, though  nominated  by  the  parties,  act 
under  the  appointment,  and  are  the  agents  of 
the  court,  not  of  the  parties.     Ibid- 

59.  Nor  is  it  an  objection  that  the  cross  inter- 
rogatories were  not  put  to  each  witness  imme- 
diately after  he  had  answered  the  interrogatories 
in  chief,  but  were  put  to  him  after  the  examina- 
nation  of  all  the  witnesses  on  the  interrogatories 
in  chief.     Ibid. 

60.  Nor  is  it  an  objection  that  the  commission- 
ers and  their  clerk  were  not  sworn.     Ibid. 

61.  If/iU  the  inlerrogatori(?s  are  substantially, 
although  not  formally  answered,  it  will  be  sutfi- 
cient ;  and  this  is  the  rule  even  in  regard  to  a 
commission.  Nelson  et  al.  v.  The  United  States, 
Peters'  C.  C.  R.  235. 

62.  The  testimony  of  a  witness,  taken  under 
a  commission  to  five  persons,  or  any  one  of  them, 
cannot  be  read  in  evidence,  if  another  person 
than  the  commissioners,  and  not  named  in  the 
commission,  assisted  in  taking  the  examination. 
WilUngs  et  al.  v.  Conscqva,  Peters'  C.  C.  R.  301. 

63.  If  it  appears  on  the  face  of  a  deposition 
taken  under  the  act  of  congress,  that  the  officer 


taking  the  same  was  authorized  by  the  act,  it  is 
sufficient  in  the  first  instance,  without  any  proof 
that  he  was  such  officer.  Ruggles  v.  Bucknor, 
Paine's  C.  C.  R.  358. 

64.  In  an  action  on  a  policy  of  insurance, 
grounded  upon  the  incapacity  of  the  vessel,  by 
damage  incurred  by  stress  of  weather,  to  prose- 
cute tne  voyage,  the  warrant  of  survey  and  the 
report  are  a  judicial  proceeding,  and  in  writing, 
and  parol  evidence  of  their  contents  is  inadmis- 
sible. Nor  is  a  certificate  from  the  register  of 
the  vice-admiralty  court,  where  the  proceedings 
took  place,  that  the  warrant  was  lost,  evidence. 
It  should  be  established  under  a  commission. 
Robinson  v.  Clifford,  2  Wash.  C.  C.  R.  1. 

65.  If  the  general  interrogatory,  under  a  com- 
mission to  take  testimony,  be  not  answered,  it  is 
a  fatal  objection  to  the  whole  deposition.  All 
the  interrogatories  must  be  substantially  an- 
swered.    Dodge  v.  Israel,  4  Wash.  C.  C.  R.  323. 

66.  Query,  If  it  be  not  an  objection  to  a  depo- 
sition that  it  was  committed  to  writing  by  the 
witness,  before  he  was  sworn  ?  And  whether 
exhibits  referred  to  in  a  deposition  ought  not  to 
be  annexed  by  the  commissioners  to  the  deposi- 
tion, or  so  designated  by  them  as  to  leave  no 
reasonable  doubt  of  their  identity?     Ibid. 

67.  If  reasonable  notice  to  the  adverse  party 
of  formal  objections  to  a  deposition  be  not  given, 
the  court  may  be  induced  to  set  aside  a  verdict 
or  nonsuit,  rendered  in  consequence  of  this  ob- 
jection, without  costs.     Ibid. 

68.  Depositions  taken  under  a  commission  to 
another  state,  cannot  be  read  unless  proof  be 
given  that  a  copy  of  the  interrogatories,  and  a 
written  notice  of  the  rule,  and  of  the  names  of 
the  commissioners,  was  served  on  the  opposite 
party  or  his  attorney,  according  to  one  of  the 
rules  of  the  circuit  court.  Lessee  of  Rhoades  and 
Snyder  v.  Sclin  et  al,  4  Wash.  C.  C.  R.  715. 

69.  It  is  no  objection  to  a  deposition,  that  a 
material  part  of  the  evidence  comes  out  under 
the  general  interrogatory.     Ibid. 

70.  A. commission  issued  to  take  depositions, 
under  a  rule  to  take  them  at  Selinsgrove,  and 
endorsed  —  "Commission  to  Selinsgrove."  It 
should  appear,  by  the  certificate  of  the  commis- 
sioners, or  otherwise,  that  the  depositions  were 
taken  at  the  place  indicated,  or  they  caimot  be 
read.     Ibid. 

71.  The  rule  is,  that  depositions  taken  under 
a  commission  within  the  western  district  of 
Pennsylvania,  more  than  one  hundred  miles  from 
Philadelphia,  are  not  ab.soiute,  but  de  bene  esse, 
in  the  circuit  court  of  Pennsylvania.     Ibid. 

72.  A  joint  commission  to  take  a  deposition 
must  be  executed  by  all  the  commissioners,  al- 
though the  commissioner  named  by  the  party 
against  whom  the  witness  is  ofl'ered,  after  pro- 
ceeding some  length  in  the  examination,  with- 
drew, and  refused  to  complete  it.  Munns  v. 
Dupont  et  al,  3  Wash.  C.  C.  R.  31. 

73.  All  proper  interrogatories  mu.«t  be  an- 
swered on  both  sides,  or  the  deposition  cannot 
be  read.  Bell  v.  Davidson,  3  Wash.  C.  C.  R. 
328. 

74.  If  the  interrogatories  are  hypothetical,  and 
in  a  certain  event  only  are  required  to  be  an- 
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Ewered,  which  event  does  not  happen  ;  or  if  they 
refer  to  records  which  must  speak  for  themselves, 
they  need  not  be  answered.     Ibid. 

75.  A  deposition  taken  on  the  direct  interro- 
gatories cannot  be  read,  if  the  cross  interrogato- 
ries were  not  put;  and  the  omission  will  destroy 
the  deposition,  whether  it  was  the  act  of  the 
commissioners  named  by  either  party.  Gilpins 
V.  Consequa,  3  Wash.  C.  C.  R.  184. 

76.  It  is  no  objection  to  a  deposition,  that  it  is 
written  in  English,  although  the  commissioners 
were  Dutchmen,  and  it  does  not  appear,  that 
there  was  a  sworn  interpreter;  and  that  the  wit- 
nesses were  e.xamined  upon  the  cross  interro- 
gatories, at  the  time  they  answered  in  chief,  but 
answered  them  afterwards,  or  that  the  clerk  of 
the  commissioners  was  not  sworn.     Ibid. 

4.  Deposiiions  taken  under  a  Rule  of  Court. 

17,  The  deposition  of  a  witness  now  dead,  as 
to  pedigree,  may  be  read  for  that  purpose  only; 
though  It  was  taken  in  another  cause,  between 
other  parties,  and  on  a  different  subject.  Barcnt 
and  Wife's  Lessee  v.  Day,  3  Wash.  243. 

78.  A  deposition  taken  under  a  rule  of  court, 
and  sworn  to  before  a  justice  of  the  peace,  may 
be  read;  the  provisions  of  the  judiciary  act  refer 
to  depositions  taken  without  such  rule.     Ibid. 

79.  A  witness  whose  depositions  had  been 
taken  de  bene  esse,  must  be  proved  to  have 
been  served  with  a  subpoena,  and  that  he  is  un- 
able to  come;  unless  he  is  so  old,  and  generally 
so  infirm,  that  his  attendance  could  not  be  ex- 
pected :  the  age  of  si.xty-five  is  not  of  itself  suf- 
ficient to  entitle  it  to  be  read.     Ibid. 

80.  A  deposition,  though  merely  to  prove  a 
pedigree,  if  taken  by  others  than  those  named 
in  the  commission,  cannot  be  read.     Ibid. 

81.  A  deposition  taken  de  bene  esse,  was 
offered  in  the  district  court,  on  behalf  of  the 
United  Slates;  to  which  it  was  objected,  '-that 
it  was  not  taken  and  returned  according  to  law.'" 
Held,  in  the  appellate  court,  that  this  objection 
must  be  considered  as  applying  to  it  as  a  depo- 
sition in  chief,  and  does  not  dispense  with  the 
necessity  of  proving  those  circumstances  which 
would  have  entitled  the  attorney  for  ihe  United 
States  to  read  it  as  a  deposition  taken  de  bene 
e,sse.  Thomas  and  Henry  v.  The  United  States, 
1  Brockenb.  C.  C.  R.  367. 

82.  Where  the  party  against  whom  a  depo- 
sitiot!  is  taken,  expressly  waives  all  objection  to 
it;  this,  generally,  must  be  understood  as  ex- 
tending to  the  deposition,  only  in  the  character 
in  which  it  was  taken,  and  not  as  imparting  any 
new  character  to  it,  not  intended  by  the  party 
taking  it.  Thus,  where  a  deposition  was  taken 
de  bene  esse,  and  the  adverse  party  waived  all 
objection,  such  a  waiver  does  not  make  it  a  de- 
position in  chief.     Ibid. 


DEPUTY- COLLECTOR. 


by  the  same  person  at  the  same  time.     United 
Stales  v.  Morse,  3  Story's  C.  C.  R.  87. 

2.  The  fifteenth  section  of  the  same  act, 
limiting  the  emolument  of  the  deputy-collector 
to  one  thousand  dollars,  applies  onl}'  to  the 
emolument  received  by  him  as  deputy-collector, 
and  does  not  prevent  him  from  receiving  ad- 
ditional compensation  for  independent  offices  in 
the  customs  held  by  him  at  the  same  time. 
Ibid. 

3.  A  deputy-collector  is  not  bound  by  that  act 
to  perform  the  duties  of  inspector.     Ibid. 


1.  Under  the  act  of  1822,  ch.  107,  the  offices 
of  deputy-collector  and  of  inspector  maybe  held    miralty  is  to  allow  one-fourth  as  salvage 
Vol.  I.— 47  3u 


DERELICT. 

1.  The  cases  of  dereliction,  in  which  the 
maxim  of  occupantis  fiunt  derelicta  is  founded, 
generally  on  a  voluntary  abandonment  by  the 
owner  with  his  free  consent;  and  not  on  such  a 
relinquishment  as  force,  neces.sity,  or  danger 
compel.  The  instances  of  wreck,  or  goods 
thrown  overboard  to  lighten  the  vessel,  may  be 
given  to  elucidate  the  doctrine ;  and  these  are 
recoverable  on  pa^^ment,  or  tender  of  salvage. 
It  would  seem,  that  little  prospect  of  recovering 
the  goods  thrown  overboard  to  lighten  the  ves- 
sel could  exist,  yet  the  right  of  recovery  is  not 
lost;  but  on  proof  of  the  property,  they  are  re- 
coverable on  payment  or  tender  of  salvage,  if 
e'ther  driven  on  shore,  or  taken  flotsam  or  jet- 
sam. Warder  et  al.  v.  Goods  saved  from  La  Belle 
Creole,  1  Adm.  Decis.  36. 

2.  A  French  vessel,  La  Belle  Creole,  was 
found  at  sea  by  the  Amiable,  an  American  ves- 
sel, in  a  perishing  and  hopeless  condition.  The 
Amiable  remained  by  the  Creole  at  some  risk, 
and  with  considerable  delay;  and  took  out  the 
officers  and  crew,  who  assisted  in  saving  part  of 
the  ship's  furniture  and  cargo,  which  were 
brought  into  the  United  States,  and  the  vessel 
abandoned.  A  claim  against  the  goods  as  dere- 
lict was  dismissed,  and  one-third  of  the  gross 
amount  of  the  sale  decreed  as  salvage.     Ibid. 

3.  However  long  goods  may  have  been  on  the 
ocean,  thrown  overboard  by  a  vessel  in  distress, 
they  do  not  become  derelict  by  time,  but  will 
be  restored  on  payment  of  salvage  ;  unless  there 
was  a  clear  intention  to  abandon  the  goods. 
Bee's  Ad.  Rep.  82. 

4.  The  rate  of  salvage  on  derelicts,  should 
not,  in  ordinary  cases,  range  below  a  third,  or 
above  a  moiety  of  the  property.  Rowe  et  al. 
Libellants,  1  IMason's  C.  C.  R.  372. 

5.  A  case  of  derelict  can  occur  only  w^here 
the  property  has  been  abandoned,  without  the 
hope  or  intention  of  recovery.  Tyson  v.Pryor, 
1  Gallis.  C.  C.  R.  133. 

6.  Where  the  master  and  crew  had  left  their 
vessel  in  a  sinking  condition,  and  taken  to  the 
long  boat,  and  were  picked  up  by  another  vessel, 
while  yet  in  sight  of  the  wreck  ;  the  vessel  and 
cargo  thus  left,  are  considered  as  derelict,  inthe 
admiralty.  The  Schooner  Boston,  1  Sumner^s  C. 
C. R.  328. 

7.  In  cases  of  derelict,  the  habit  of  the  ad- 

That 
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proportion  is  not  departed  from,  unless  under 
extraordinary  circumstances.  The.  Skip  Henry 
Ewbank.  1  Sumner's  C.  C.  R.  400. 


DESCENT. 

1.  Under  the  statute  of  descents  of  Rhode 
Island  of  1822,  brothers  and  sisters  of  the  half 
blood,  inherit  equally  \\\i\\  those  of  the  whole 
blood.     Gardner  v.  Collins,  .3  Mason,  398. 

2.  The  statute  of  descents  of  Rhode  Island 
of  1822,  enacts,  "that  when  any  person  having 
title  to  any  estate  of  real  inheritance  shall  die 
intestate  as  to  such  estate,  it  shall  descend,  and 
pass  in  equal  portions  to  his  or  her  kindred  in 
the  following  course."  [t  then  provides,  "if 
there  be  no  father,  then  to  the  mother,  brother, 
and  sister  of  such  intestate,  and  their  descend- 
ants, or  such  of  them  as  there  be;"  and  then 
declares,  in  the  nature  of  a  proviso^  that  "'when 
the  title  to  any  estate  of  inheritance,  as  to  which 
the  person  having  such  title  shall  die  intestate, 
came  by  descent,  gift,  or  devise,  from  the  parent 
or  other  kindred  of  the  intestate,  and  such  intes- 
tate die  without  children ;  such  estate  shall  go 
to  the  kin  next  to  the  intestate,  of  the  blood  of 
the  person  from  whom  such  estate  came  or  de- 
scended, if  any  there  be."  Gardner  v.  Collins, 
2  Peters,  58. 

3.  An  estate  situated  in  Rhode  Island  was  de- 
vised by  John  Collins  to  his  daughter,  Mary  Col- 
lins, in  fee;  Mary  Collins  intermarried  with 
Caleb  Gardner,  and  upon  her  death  in  1806,  the 
estate  descended  to  her  three  children,  John, 
George,  and  MaryC,  Gardner.  John  and  George 
Gardner  died  intestate  and  without  issue,  and 
Mary  C.  Gardner,  as  heir  to  her  brothers,  be- 
came seised  of  the  whole  estate,  and  died  in 
1822.  Held,  that  under  the  provisions  of  the 
law  of  descents  of  Rhode  Island,  two-thirds  of 
the  estate  of  Mary  C.  Gardner  descended  to 
Samuel  F.  Gardner,  Eliza  Phillips,  formerly 
Eliza  Gardner,  and  Mary  Clarke,  formerly  Mary 
Gardner,  children  of  Caleb  Gardner  by  a  former 
marriage  ;  they  being  brothers  and  sisters  of  the 
half  blood  of  Mary  C.  Gardner:  it  being  admit- 
ted that  the  remaining  one-third,  which  Mary  C. 
Gardner  took  by  immediate  descent  from  her 
mother,  belongs  to  the  heirs  of  the  whole  blood 
of  John  Collins.     Ibid.  86. 

4.  The  phrase  "of  the  blood,"  in  the  statute, 
includes  the  half  blood.  This  is  the  natural 
meaning  of  the  word  "blood,"  standing  alone, 
and  unexplained  by  any  context.  A  half  brother 
or  sister  is  of  the  blood  of  the  intestate  :  for 
each  of  them  has  some  of  the  blood  of  a  com- 
mon parent  in  his  or  her  veins.  A  person  is 
with  the  most  strict  propriety  of  language  af- 
firmed to  be  of  the  blood  of  another,  who  has 
any,  however  small,  a  portion  of  the  same  blood 
derived  from  a  common  ancestor.  In  the  com- 
mon law,  the  word  "  blood"  is  used  in  the  same 
sense.  VVhenever  it  is  intended  to  express  any 
qualification,  the  word  whole  or  half  blood  is 
generally  used  to  designate  it  or  the  qualifica- 


tion is  implied  from  the  context,  or  known  prin- 
ciples of  law.     Ibid.  87. 

5.  A  descent  from  a  parent  to  a  child  cannot 
be  construed  to  mean  a  descent  through,  and 
not  from  a  parent.  So  a  gift  or  devise  from  a 
parent,  must  be  construed  to  mean  a  gift  or  de- 
vise by  the  act  of  that  parent,  and  not  by  that 
of  some  other  ancestor  more  remote  passing 
through  the  parent.     Ibid.  90. 

6.  It  is  true,  that  in  a  sense  an  estate  may  be 
said  to  come  by  descent  from  a  remote  ancestor 
to  a  person  upon  whom  it  has  devolved,  through 
many  intermediate  descents.  But  this,  if  not 
loose  language,  is  not  that  sense  which  is  ordi- 
narily annexed  to  the  terms.  When  an  estate 
is  said  to  have  descended  from  A  to  B,  the  na- 
tural and  obvious  meaning  of  the  words  is,  that 
it  is  an  immediate  descent  from  A  to  B.  Ibid.  91. 

7.  At  the  common  law,  a  man  might  some- 
times inherit,  who  was  of  the  whole  blood  of  the 
intestate,  who  could  not  have  inherited  from  the 
first  purchaser.  As  in  the  case  of  a  purchase 
of  an  estate  by  a  son,  who  dies  without  issue, 
the  father  may  inherit  the  same  from  the  uncle, 
although  he  could  not  inherit  from  his  own  son. 
Ibjd.  93. 

8.  By  the  law  of  descent  of  Maryland,  a  per- 
son claiming  as  heir  must  prove  himself  heir  of 
the  person  last  seised  of  the  estate ;  and  if  an 
intestate  leaves  a  brother  of  the  whole  blood, 
who  survived  him  and  died  without  issue,  and 
without  having  ever  been  actually  seised  of  the 
estate,  the  estate  will  descend  to  the  half  blood 
of  the  person  so  sei.sed.  Chirac  v.  Reinecker,  2 
Peters,  625. 

9.  It  is  admitted  that  the  title  of  an  heir  by 
descent  in  the  real  estate  of  his  ancestor,  and  of 
a  devisee  of  an  estate  unconditionally  devised 
to  him,  is,  upon  the  death  of  the  party  under 
whom  he  claims,  immediately  devolved  upon 
him,  and  he  acquires  a  vested  estate.  But  this, 
though  true  in  a  general  sense,  still  leaves  his 
title  incumbered  with  all  the  liens,  which  have 
been  created  by  the  party  in  his  lifetime,  or  by 
law  at  his  decease.  It  is  not  an  unqualified, 
though  it  may  be  a  vested  interest,  and  it  con- 
fers no  title,  except  to  what  remains  after  every 
such  lien  is  discharged.  Wilkinson  v.  Leland  et 
al.,  2  Peters,  658. 

10.  By  the  laws  of  Rhode  Island,  as  well  as 
of  all  the  New  England  states,  the  real  estate 
of  intestates  stands  chargeable  with  the  pay- 
ment of  their  debts  upon  a  deficiency  of  assets. 
Ibid. 

11.  Descents  are.  as  is  well  known,  of  two 
sorts,  lineal,  as  from  father  to  son,  or  grandfather 
to  son  or  grandson ;  and  collateral,  as  from 
brother  to  brother,  and  cousin  to  cousin,  &c. 
They  are  also  distinguished  into  mediate  and 
immediate.  But  here  the  terms  are  susceptible 
of  difi"erent  interpretations;  which  circumstance 
has  introduced  some  confusion  into  legal  discus- 
sions, since  dilTerent  judges  have  used  them  in 
different  senses.  A  descent  may  be  said  to  be 
mediate  or  immediate,  in  regard  to  the  mediate 
or  immediate  descent  of  the  estate  or  right;  or 
it  may  be  said  to  be  mediate  or  immediate,  in 
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regard  to  the  mediateness  or  immediateness  of 
the  pedigree  or  degrees  of  consanguinity.  Thus 
a  descent  from  the  grandfather,  who  dies  in  pos- 
session, to  the  grandchild,  the  father  being  then 
dead ;  or  from  the  uncle  to  the  nephew,  the 
brotner  being  dead  j  is  in  law  an  immediate 
descent,  although  the  one  is  collateral  and  the 
other  lineal ;  for  the  heir  is  in  the  per.  and  not 
in  the  per  and  cui.  On  the  other  hand,  with  re- 
ference to  the  line  of  pedigree  or  consanguinity, 
a  descent  is  often  said  to  be  immediate,  when 
the  ancestor  from  whom  the  party  derives  his 
blood  is  immediate,  and  without  any  intervening 
link  or  degree:  and  mediate  when  the  kindred 
is  derived  from  them,  medient  altero,  another 
ancestor  intervening  between  them.  Lessee  of 
Levy  V.  MCartee,  6  Peters,  102. 

12.  The  statute  of  descents  in  JNlaryland  has 
not  declared  how  an  intestate  estate  shall  de- 
scend, which  the  intestate  derived  from  his  half 
brother,  or  from  his  brother  of  the  whole  blood, 
or  from  his  son  or  daughter,  or  from  his  wife ; 
but  such  estates  are  left  to  descend  as  at  com- 
mon law.  Barnitz^s  Lessee  v.  Casey,  7  Cranch. 
456;  2  Cond.  Rep.  561. 

13.  A  person  born  in  England  before  1775,  and 
who  never  was  in  the  United  States,  cannot  take 
lands  by  descent  in  the  state  of  iSIaryland. 
Dawson's  Lessee  v.  Godfrey,  4  Cranch,  321;  2 
Cond.  Rep.  124. 

14.  The  statutes  eleven  and  twelve  William 
III.,  ch.  6,  which  are  in  force  in  Maryland,  re- 
move the  disability  of  claiming  title  by  descent 
through  an  alien  ancestor,  but  do  not  apply  to 
the  case  of  a  living  alien  ancestor,  so  as  to  create 
a  title  by  heirship  where  none  would  e.xist  by 
the  common  law,  if  the  ancestor  was  a  natural 
born  subject.  M-Creer\f  s  Lessee  v.  Somerville, 
9  Wheat.  394;  5  Cond.  Rep.  608. 

15.  Thus  where  M.  died  seised  of  lands  in 
Maryland,  intestate  and  without  issue,  leaving 
a  brother  R.,  an  alien,  and  three  nieces,  daughters 
of  R.,  who  were  natural  born  citizens  of  the 
United  Slate.s,  it  was  held  they  could  not  claim 
as  heirs  to  M.,  through  R.,  their  father,  he  being 
an  alien  and  still  living.     Ibid. 

16.  By  the  Massachusetts  statutes  of  descents, 
reversions  and  remainders  afterlife  estates  vested 
by  descent  in  the  intestate,  pass  to  his  heirs, 
without  any  regard  to  the  ancestor  from  whom 
he  inherited,  in  the  same  manner  as  estates  in 
possession.  Cook  v.  Hammond,  4  Mason's  C.  C. 
R. 467. 

17.  The  common  law  in  such  case  is  different, 
and  gives  the  estate  in  reversion  to  the  heir  of 
the  first  purchaser  or  reversioner,  who  is  heir  at 
the  time  when  the  life  estate  e.vpires.     Ibid.. 

18.  Under  the  act  of  1793,  ch.  36,  the  eldest 
son  took  a  double  portion  in  remainders  and  re- 
versions, as  well  as  in  estates  in  possession.  Ibid. 


DESERTION  OF  A  MERCHANT  SHIP  BY 
SEAMEN. 

1.  Desertion  during  the  voyage  is,  by  the  ma- 
ritime law,  a  forfeiture  of  all  wages  antecedently 


due.  But  a  desertion,  to  work  this  effect,  must 
be  not  merely  an  absence  without  leave,  or  in 
disobedience  of  orders,  but  animo  non  revertendi, 
an  intention  to  abandon  the  ship  and  the  service. 
Cloutman  v.  Tunison,  1  Sumner's  C.  C.  R.  373. 

2.  If,  after  desertion,  a  seaman  offers  to  return 
to  duty  in  a  reasonable  time,  and  offers  amend.s, 
and  repents  of  the  offence,  the  master  is  bound 
to  receive  him  back  as  a  case  fit  for  condonation, 
unless  his  previous  conduct  would  justify  a  dis- 
charge.    Ibid. 

3.  By  the  act  of  congress  of  1790,  ch.  56.  a 
statute  desertion  and  forfeiture  of  wages  are 
created  by  forty-eight  hours'  absence  without 
leave,  if  a  proper  entry  be  made  of  the  absence 
on  the  log-book.     Ibid. 

4.  The  effect  of  this  provision  is,  that  the  ab- 
sence for  such  a  period  is  deemed  conclusive 
evidence  of  desertion;  wherea.s,  in  the  maritime 
law.  it  would  only  afford  a  presumption  of  de- 
sertion.    Ibid. 

5.  The  due  entry  in  the  log-book  is  indispens- 
ably necessary  to  inflict  the  statute  forfeiture. 
If  not  made  on  the  very  day  of  the  absence, 
there  can  be  no  forfeiture  inflicted.     Ibid. 

6.  Desertion,  to  bring  after  it  the  forfeiture  of 
wages,  either  by  the  maritime  law  or  the  statute, 
must  be  during  the  voyage,  and  before  it  is 
ended.     Ibid. 

7.  The  voyage  is  ended,  when  the  .ship  has 
arrived  at  her  port  of  destination,  and  is  moored 
in  safety  at  the  accustomed  place;  although  her 
cargo  is  not  unliveried.     Ibid. 

8.  Oflicers  and  seamen  are  bound  to  remain 
by  the  ship,  and  unliver  the  cargo;  if  they  do 
not,  they  are  liable  for  damages,  and  a  compen- 
sation to  the  owner.     Ibid. 

9.  A  forfeiture  of  two  months'  wages  was  de- 
ducted from  the  wages  of  the  mate,  for  his  ab- 
sence without  leave  during  the  unlivery  of  the 
ship,  under  circumstances.     Ibid. 

10.  To  entitle  the  owner  or  master  of  a  vessel 
to  the  forfeiture  of  a  mariner's  wages,  on  account 
of  and  up  to  the  time  of  his  absenting  himself 
from  the  vessel  for  more  than  forty-eight  hours, 
without  permission  from  the  master  or  com- 
manding officer ;  such  absence  must  have  been 
entered  in  the  log-book,  by  the  officer  having 
charge  of  it,  on  the  day  on  which  the  seaman 
absented  himself.  Tke  PImbe,  1  Wash.  C.  C. 
R.  48. 

11.  Mariners  received  again  on  boani,  after 
desertion,  is  a  waiver,  or  pardon  of  the  forfeitures 
previously  incurred.  Whitton  v.  The  Commerce, 
1  Adm.  Decis.  160. 

12.  If  a  seaman  has  incurred  a  forfeiture  by 
absenting  himself  from  the  vessel,  and  -'repents 
and  makes  an  offer  of  satisfaction,  and  returns 
to  duty  in  due  time,"  that  is,  before  the  master 
has  hired  another  in  his  place,  or  otherwise 
fairly  rendered  it  impracticable,  without  injury 
to  the  owner,  to  receive  him  again ;  the  master 
is  bound  to  receive  him.     Ibid. 

13.  Where  mariners  had  deserted  from  a  ship 
on  shore,  and,  in  a  perilous  situation,  and  were 
confined  at  the  instance  of  the  master,  the  court 
held  the  voyage  was  broken  up  by  the  misfor- 
tunes of  the  ship,  and  discharged  the  mariners 


556 


DETINUE.— DEVASTAVIT.— DEVIATION. 


Detinue. — Devastavit. — Deviation. 


from  imprisonment.  Siins  v.  Mariners,  2  Peters' 
Adm.  Decis.  39.3. 

14.  Seamen  deserting  a  vessel  under  circum- 
stances of  distress  or  danger,  are  answerable  for 
the  damages  which  may  be  sustained  in  conse- 
quence of  their  dereliction  of  duty;  and  lose 
Ineir  wages.     Ibid. 

15.  To  justify  the  forfeiture  of  a  seaman's 
■wages  for  absence,  under  the  provisions  of  the 
law  of  the  United  States,  of  20th  July,  1790,  it 
is  indispensable  that  there  be  an  entry  in  the 
log-book  of  the  fact,  of  the  name  of  the  seaman, 
and  his  having  gone  without  leave.  Wood  v.  l''he 
Nimrod,  Gilpin's  D.  C.  R.  86. 

16.  To  justify  the  forfeiture  of  a  seaman's 
wages  for  absence,  under  the  provisions  of  the 
act  of  1790,  the  entry  in  the  log-book  is  indis- 
pensable, although  the  absence  was  permanent, 
and  although  it  occurred  after  the  vessel  arrived 
at  her  last  port  of  delivery.  Knagg  v.  Goldsmith, 
Gilpin's  D.  C.  R.  212. 

J 7.  Where  a  seaman,  who  has  signed  shipping 
articles,  voluntarily  absents  himself  from  the 
vessel  in  a  port  of  the  United  Slates,  an  entry 
may  be  made  in  the  log-book,  and  his  wages 
forfeited,  according  to  the  provisions  of  the  act 
of  1790;  and  he  maybe  apprehended  and  de- 
tained in  jail  until  the  vessel  is  ready  to  proceed 
on  her  voyage,  according  to  the  provisions  of  the 
seventh  section  of  that  act.  Brower  v.  The 
Maiden,  Gilpin's  D.  C.  R.  296. 

18.  Where  the  departure  of  seamen  from  a 
vessel,  before  the  termination  of  a  voyage,  is 
involuntary  on  their  part,  or  with  reasonable 
cause,  or  with  the  apparent  assent  of  the  master, 
they  do  not  forfeit  their  wages.  Magee  v.  The 
Moss,  Gilpin's  D.  C.  R.  230. 

19.  To  justify  seamen  for  leaving  a  vessel  be- 
.  fore  the  termination  of  a  voyage,  on  account  of 

the  cruelty  of  the  master,  it  must  be  apparent 
that  they  could  not  remain  without  extreme 
danger  to  their  personal  safety.     Ihid.  228. 

20.  Where  shipping  articles  authorize  the 
master  to  touch  at  certain  places.  '•  or  as  he  may 
direct,"  it  is  no  violation  of  the  contract  with 
the  seamen,  to  stop  at  a  place  not  named,  and 
affords  no  justification  to  them  to  leave  the 
vessel.  Wood  v.  T/te  Nimrod,  Gilpin's  D.  C. 
R.  84. 

21.  A  change  of  voyage  from  that  specified  in 
'the  shipping  articles  must  be  actually  resolved 

on  or  known  to  a  seaman,  to  authorize  him  to 
leave  a  vessel  without  forfeiting  his  wages. 
Douglass  V.  Eyre,  Gilpin's  D.  C.  R.  150. 

22.  Where  a  vessel  arrives  at  the  last  port  of 
delivery,  and  is  safely  moored  at  the  wharf,  and 
the  articles  stipulated  that  the  seamen  "should 
not  go  out  of  the  vessel  until  the  cargo  islanded," 
if  a  seaman  leaves  the  vessel  before  discharge 
of  the  cargo,  a  deduction  from  the  wages  is 
allowed  ;  but  is  not  a  forfeiture  of  the  whole. 
Knagg  V.  Goldsmith,  Gilpin's  D.  C.  R.  212. 

23.  By  the  general  maritime  law,  desertion  is 
an  unauthorized  absence  from  the  ship,  with  an 
intention  not  to  return,  and  it  creates  a  forfeiture 
of  wages.  Coffin  v.  Jenkins,  3  Story's  C.  C.  R. 
138. 

24.  The  statute  of  the  United  States,  declaring 


any  unauthorized  absence  of  a  seaman  from  his 
ship  for  forty-eight  hours  to  be  desertion,  applies 
to  all  cases  where  the  seaman  does  not  return 
within  such  time,  although  he  may  have  been 
prevented  by  the  sailing  of  the  ship.  For  the 
ship  is  not  bound  to  wait  for  him,  but  he  is  bound 
to  rejoin  the  ship  within  that  period,  suo  periculo. 
Ibid. 

25.  In  the  present  case,  it  was  held,  that  the 
circumstances  showed,  that  the  desertion  by  the 
plaintiff  was  the  result  of  a  previous  and  deli- 
berate intention  to  desert;  and  at  all  events,  an 
opportunity  having  been  offered  to  him  to  rejoin 
his  ship  within  the  forty-eight  hours,  that  his 
refusal  to  do  so,  constituted  a  desertion,  and  he 
had  thereby  forfeited  his  wages.     Ibid. 

26.  The  only  cases  where  desertion  does  not 
carry  with  it  a  forfeiture  of  wages,  are  cases 
having  mitigated  circumstances,  where  the  party 
deserting  had  a  strong  excuse,  founded  on  gross 
misconduct  or  harsh  usage  towards  him;  or 
where,  having  a  locus  poenitentise,  he  has  ac- 
knowledged his  fault,  and  offered  to  return  to 
his  duty  within  a  reasonable  time,  and  his  ser- 
vices have  been  rejected,  or  cases  of  a  similar 
nature.     Ibid. 

27.  The  doctrine  in  the  case  of  Cloutman  v. 
Furnison,  (1  Sumner's  R.  173),  affirmed.    Ihid. 

See  Admiralty — Ante,  page  69. 


DETINUE. 

1.  If  the  forfeiture  be  of  a  chattel,  an  action 
of  detinue,  not  an  action  of  debt,  is  the  proper 
action.     Bullard  v.  Bell,  1  Mason's  C.  C.  R.  243. 

2.  Where  an  appointment  has  been  made  by 
the  President  of  the  United  States,  and  the  com- 
mission is  afterwards  withheld,  an  action  of  de- 
tinue will  not  lie  for  the  commission.  Marbury 
V.Madison,  1  Cranch,  137;  1  Cond.  Rep.  267. 


DEVASTAVIT. 

It  is  a  well  settled  rule,  that  one  executor  is 
not  responsible  for  the  devastavit  of  his  co-exe- 
cutor, any  farther  than  he  is  shown  to  have  been 
knowing  and  assenting  at  the  time  to  such  de- 
vastavit or  misapplication  of  the  assets :  and 
merely  permitting  his  co-executor  to  possess  the 
asset.s,  without  going  farther  and  concurring  in 
the  application  of  them,  does  not  render  him 
answerable  for  the  receipis  of  his  co-executor. 
Each  executor  is  liable  only  for  his  own  acts, 
and  what  he  receives  and  applies;  unless  he 
joins  in  the  direction  and  misapplication  of  the 
assets.     Peter  v.  Beverly,  10  Peters,  532. 


DEVIATION. 

1.  If  a  vessel  be  insured  at  and  from  Kings- 
ton, in  Jamaica,  to  Alexandria,  and  take  in  a 
cargo  at  Kingston  for  Baltimore  and  Ale.xandria, 


DEVIATION. 


557 


Deviation. 


and  sails  with  the  intention  of  first  going  to  Bal- 
timore, and  thence  to  Alexandria,  and,  before 
she  arrives  at  the  dividing  point,  is  captured ;  it 
is  a  case  of  intended  deviation  only :  and  the 
assuretl  is  entitled  to  recover.  The  Marine  Ins. 
Co.  of  Alexandria  v.  Tucker^  3  Cranch,  357  j  1 
Cond.  Rep.  561. 

2.  An  intent  to  do  an  act  can  never  amount  to 
the  commission  of  the  act  itself.  That  an  in- 
tended deviation  will  not  vitiate  a  policy,  and 
that  the  vessel  remains  covered  by  her  insu- 
rance, until  she  reaches  the  point  of  divergency, 
and  actually  turns  off  from  the  voyage  insured, 
is  a  doctrine  well  understood  among  merchants; 
and  has  universally  governed  the  decisions  of 
the  British  courts.     Ibid. 

3.  The  ordinary  rule  of  ascertaining  the  voy- 
age insured,  is  by  atlverting  to  the  termini ;  a 
rule  which  is  certainly  correct  as  far  as  it  ex- 
tends :  but  in  the  right  application  of  which,  it 
is  easy  to  conceive  that  cases  may  occur,  in 
which  it  would  bear  injuriously  on  the  insurer. 
It  depends  on  the  particular  circumstances  of 
the  case,  whether,  if  the  vessel  be  captured  and 
recaptured,  the  loss  will  be  total  or  partial. 
Ibid. 

4.  A  detention  at  sea,  to  save  a  vessel  in  dis- 
tress, is  such  a  deviation  as  discharges  the  un- 
derwriter, and  the  owner  stands  his  own  insurer. 
Mason  et  al.  v.  The  Blaireaa,  2  Cranch,  240 ;  I 
Cond.  Rep.  397. 

5.  If  a  vessel  go  out  of  her  way  to  save  the 
life  of  man,  this  will  not  be  considered  a  devia- 
tion. The  humanity  of  the  motive,  and  the 
morality  of  the  act,  give  it  a  strong  claim  to 
indulgence;  but.  after  this  object  is  effected,  if 
the  stoppage  be  continued,  or  the  risk  increased, 
by  adding  to  the  cargo,  diminishing  the  crew, 
or  by  other  means  for  the  purpose  of  saving  the 
property  found,  the  underwriters  are  discharged. 
Bond  v.  The  Cora,  2  Wash.  C.  C.  R.  80. 

6.  *'I  entirely  agree  with  my  lamented  bro- 
ther, the  late  Judge  Washington,  in  declar- 
ing, that  no  stoppage  on  the  high  seas,  for  the 
purpose  of  saving  life,  is  or  can  be  deemed  a 
deviation  from  the  voyage,  so  as  to  discharge 
the  ship  and  cargo.  The  duties  of  humanity 
call  upon  every  human  being  to  do  such  acts  of 
mercy  and  charity ;  and  that  duty  is  enforced 
by  all  the  authoritative  precepts  of  Christianity, 
which  no  one  is  at  liberty  to  disregard.  But  I 
further  agree  with  him  in  holding,  that  any  fur- 
ther stoppage,  for  the  purpose  of  saving  property, 
is  a  deviation  from  the  voyage,  and  discharges 
the  underwriters."  Per  Mr' Justice  Story.  The 
Henry  Ewhank  and  Cargo,  1  Sumner's  C.  C.  R. 
424. 

7.  If  a  vessel  sail  to  a  port  within  the  policy, 
with  intent  to  go  to  a  port  not  within  the  policy, 
in  case  the  former  should  be  blockaded;  this 'is 
not  a  deviation  pending  the  voyage  to  the  first 
port.  Maryland  Insurance  Co.  v.Wood,  7  Cianch, 
402;  2  Cond.  Rep.  548. 

8.  Insurance  on  a  vessel  and  freight,  "at  and 
from  Teneriffe  to  the  Havana,  and  at  and  from 
thence  to  New  York,  with  liberty  to  stop  at  Ma- 
tanzas,"  with  a  representation  that  the  vessel 
was  <=  to  stop  at  Matanzas,  to  know  if  there  were 
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any  men  of  war  off  the  Havana."  The  vessel 
saded  on  the  voyage  insured,  and  put  into  Ma- 
tanzas, to  avoid  British  cruisers,  who  were  then 
off  the  Havana,  and  were  in  the  practice  of  cap- 
turing neutral  vessels  bound  from  one  Spanish 
port  to  another.  While  at  Matanzas,  she  un- 
loaded her  cargo  by  an  order  from  the  Spanish 
authorities,  and  afterwards  proceeded  to  Havana, 
whence  she  sailed  on  her  voyage  to  New  York, 
and  was  afterwards  lost  by  the  perils  of  the  sea 
It  was  proved  that  the  stopping  and  delay  al 
Matanzas  was  necessary  to  avoid  capture  ;  that 
no  delay  was  occasioned  by  discharging  the 
cargo;  and  that  the  risk  was  not  increased,  but 
diminished.  Held,  that  the  order  of  the  Spanish 
government  was  obtained  under  such  circum- 
stances as  to  furnish  no  excuse  for  discharging 
the  cargo ;  but  that  the  stopping  and  delay  at 
Matanzas  were  permitted  by  the  policy,  and  ihat 
the  unloading  the  cargo  was  not  a  deviation. 
Hughes  V.  Union  Insurance  Co..  3  Wheat.  159  ;  4 
Cotul.  Rep.  217. 

9.  A  vessel  armed  as  a  letter  of  marque,  and 
insured  as  such,  has  no  right  to  cruise  at  large 
for  prizes;  but  she  may  chase  and  capture  hos- 
tile vessels  coming  in  sight  in  the  course  of  her 
voyage,  without  its  being  a  deviation  :  and  there 
is  no  difference  in  the  law,  if  the  vessel  be  not 
described  in  her  policy  as  a  letter  of  marque, 
provided  that  fact  be  made  known  to  the  under- 
writer before  the  execution  of  the  policy.  Haven 
et  al.  V.  Holland,  2  Mason's  C.  C.  R.  230. 

10.  Whether  a  delay  at  a  particular  port  con- 
stitutes a  deviation,  depends  on  the  usage  of 
trade  with  reference  to  the  object  of  selling  the 
cargo.  Where  different  ports  are  to  be  visited 
for  this  purpose,  the  owner  has  a  right  to  limit 
the  price  at  which  the  goods  may  be  sold,  to  a 
reasonable  extent;  and  a  delay  at  a  particular 
port,  if  bona  fide  made  for  that  purpose,  does 
not  constitute  a  deviation,  though  occasioned  by 
this  restriction.     Ibid. 

11.  Goods  insured  '-at  and  from  New  York, 
to  the  Cape  of  Good  Hope,  with  liberty  to  pro- 
ceed to  and  trade  at  the  Isle  of  France,  and 
thence  to  any  other  port  or  ports  in  the  Indian 
seas,  and  at  and  from  the  ports  she  might  go  to, 
back  to  New  York,  with  liberty  to  touch  and 
trade  as  usual  for  refreshments,  on  the  outward 
and  homeward  voyage."  The  ship  touched  at 
the  Isle  of  France,  went  thence  to  Trincomale, 
and  thence  to  Madras,  where  she  sold  part  of  her 
cargo,  and  received  an  order  on  Tranquebar, 
where  she  took  in  goods  purchased  with  the 
order,  and  proceeded  to  Batavia,  where  she  sold 
the  residue  of  her  original  cargo,  as  well  as  that 
taken  in  at  Tranquebar,  and  invested  the  pro- 
ceeds in  a  return  cargo.  The  first  and  second 
officers  being  dead,  the  captain,  on  his  death- 
bed, being  then  on  his  return  voj-age,  directed 
the  crew  to  take  the  vessel  to  the  Isle  of  France, 
and  deliver  her  to  the  American  consul,  which 
was  done.  The  crew,  after  the  death  of  the 
captain,  in  a  council,  determined  that  it  was  ex- 
pedient to  make  the  Isle  of  France.  On  her 
arrival  there,  the  correspondent  of  the  plaiiitiff 
claimed  possession  ;  but  the  court  decreed  it  to 
the  consul,  who  procured  a  survey,  and,  think- 
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ingthe  vessel  overloaded,  sold  part  of  her  cargo, 
and  pat  in  a  lighter  load.  He  also  put  on  board 
a  British  subject  as  captain ;  and  the  vessel  was 
lost  on  her  return.  Held,  that  the  permission  to 
trade  at  the  Isle  of  France  ought  to  be  carried 
forward  to  the  ports  in  the  Indian  seas;  that  this 
trading  was  not  limited  to  the  mere  selling  the 
outward  cargo,  but  embraced  repeated  acts  of 
buying  and  selling;  that  the  acts  of  trading 
stated,  did  not  amount  to  a  deviation ;  that  the 
going  to  the  Isle  of  France,  being  from  neces- 
sity, and  for  the  general  benefit  of  all  concerned, 
was  justifiable;  that  the  insured  were  not  bound 
by  the  acts  of  third  persons,  performed  in  con- 
sequence of  a  misfortune  occurring  in  the  voy- 
age, which  misfortune  alone,  and  not  the  act  of 
the  insured,  or  his  agent,  gave  to  such  third  per- 
son a  right  to  interfere ;  that  the  changing  the 
cargo  at  the  Isle  of  France,  if  it  could  be  im- 
puted to  the  insured,  would  have  avoided  the 
policy,  because  it  would  have  altered  the  risk. 
Winthrop  v.  The  Union  Insurance  Co.,  2  Wash. 
C.C.K.  7. 

12.  Instances  of  necessity  for  a  deviation 
which  are  generally  met  with,  are  stress  of  wea- 
ther, injury  sustained  by  the  ship  which  requires 
to  be  repaired,  going  to  join  convoy,  and  the 
like.  But  these  are  only  examples  which  serve 
to  illustrate  the  principle.  There  may  be  many 
other  instances  where  the  necessity  will  be 
equally  great,  and  equally  valid  to  excuse  a  de- 
viation.    Ibid. 

13.  Where  the  policy  was  "on  goods  at  and 
from  Philadelphia  to  Tonningen  or  Hamburgh, 
if  not  blockaded  ;  warranted  American  property, 
proof  whereof  to  be  made  here."  By  his  in- 
structions, which  were  not  communicated  to  the 
underwriters,  the  captain  was  directed  to  pro- 
ceed to  Tonningen,  whence  he  was  to  forward, 
by  express,  his  letters  to  his  consignee  at  Ham- 
burgh. There  was  also  this  clause  in  the  in- 
structions: •' If  you  can  ascertain  and  obtain 
permission  to  go  to  Hamburgh  from  the  cruising 
vessels  at  the  entrance  of  the  Eyder,  you  will 
proceed;  but  on  no  account  attempt  it,  unless 
you  are  well  assured  that  the  blockade  of  the 
Elbe  is  raised."  The  vessel  was  captured  in 
the  channel  by  the  British,  and  condemned  for 
a  breach  of  the  blockade  of  Hamburgh.  Held, 
that  as  the  mouth  of  the  Eyder,  where  the  per- 
mission was  to  be  procured,  was  twenty  miles 
from  the  Elbe,  was  not  inserted,  and  was  in  the 
direct  course  to  Tonningen,  to  which  port  the 
vessel  might  legally  go;  there  was  in  fact  no 
forfeiture  of  neutrality:  nor  was  the  conceal- 
ment/)f  the  instructions,  a  concealment  material 
to  the  risk.  Spcrnj  v.  Delaware  Insurance  Co.,  2 
Wash.  C.  C.  R.  243. 

14.  On  a  policy  on  goods,  "on  a  voyage  at  and 
from  KiiiiTslon  to  Aruba,  and  at  and  from  thence 
back  to  Kingston,  with  liberty  to  touch  at  Rio  de 
la  Hache;"  afterwards,  for  an  additional  pre- 
mium, it  was  agreed  that  "the  vessel  might 
take  in  I  he  whole  or  part  of  her  cargo  at  Coro." 
The  vessel  sailed  on  the  voyage,  stopped  about 
eight  days  at  Aruba,  and  took  in  a  person  to 
assist  in  purchasing  mules  at  Coro.  She  returned  I 


to  Aruba,  where  she  remained  part  of  two  days, 
during  which  time  the  place  was  captured  by 
the  Dutch,  and  the  vessel  and  cargo  condemned 
as  a  prize.  Held,  that  the  return  to  Aruba  was 
a  deviation  which  discharged  the  underwriters. 
Martin  v.  Delaware  Insurance  Co.,  2  Wash.  C.  C. 
R. 254. 

15.  The  smallest  deviation  from  the  usual 
course  of  the  voyage,  without  a  justifiable  ne- 
cessity, discharges  the  underwriters,  although 
the  loss  was  not  the  immediate  consequence  of 
the  deviation.     Ibid. 

16.  Where  the  termini  of  a  voyage  are  fixed, 
the  vessel  cannot  go  out  of  the  usual  course  of 
the  voyage,  though  she  may  be  permitted  to 
stop  and  trade  at  any  port  or  place,  unless  there 
should  be  such  necessity  as  will  excuse  a  devia- 
tion. Coles  V.  Marine  Ins.  Co.,  3  Wash.  C.  C.  R. 
159. 

17.  A  deviation  is  not  merely  the  going  out 
of  the  track  or  course  usually  taken  ;  but  it  is 
also  a  departure  from  the  express  or  implied 
terms  of  the  contract.  Warder  el  al.  v.  Goods, 
fyc.,  1  Adm.  Decis.  31. 

18.  A  vessel  was  insured  from  A  to  B.  and 
her  port  of  discharge  in  the  United  States.  She 
went  to  C  and  took  in  a  return  cargo  for  D.  and 
stopped  at  S.  on  the  return  voyage.  The  under- 
writers signed  a  memorandum  that  the  deviation 
to  S.  should  not  prejudice  the  insurance,  the 
vessel  having  sailed  from  thence  to  E.  There 
was  a  total  loss  by  shipwreck.  Held,  that  the 
memorandum  did  not  help  the  deviation  of  going 
to  C  instead  of  B;  and  that  the  misstatement 
of  the  return  voyage  being  to  E.,  made  the 
memorandum  of  no  effect.  Gladden  v.  I'he 
Manufacturers^  Ins.  Co.,  1  Sumner,  232. 

19.  Where  there  is  a  deviation  from  the  voy- 
age in  the  shipping  articles,  a  refusal  of  the  sea- 
men, subsequently,  to  do  duty  on  that  account, 
does  not  amount,  at  law,  to  an  endeavour  to 
commit  a  revolt  under  the  act  of  congress  of 
1835,  ch.  40.  sec.  2.  United  States  v.  Mathews, 
2  Sumner,  47. 

20.  Where  the  termini  of  a  voyage  are  fixed, 
the  continuity  of  such  a  voyage  cannot  be  broken 
by  the  voluntary  deviation  of  the  master,  for  the 
purpose  of  carrying  on  an  intermediate  trade. 
The  Joseph,  8  Cranch,  457;  3  Cond.  Rep.  212. 

21.  It  is  not  indispensable  to  the  termination 
of  a  voyage,  that  the  vessel  should  arrive  at  the 
terminus  of  her  original  destination.  It  may  be 
produced  by  stranding,  distress  of  weather,  or 
any  other  cause,  inducing  her  to  enter  another 
port,  with  a  view  to  terminate  her  voyage  bona 
fide.  Otis  v.  Waller,  2  Wheat.  18;  4  Cond. 
Rep.  10. 

22.  Where  a  voyage  is  broken  up  without 
necessity  in  a  foreign  port,  and  the  seamen  are 
discharged  without  payment  to  the  consul  of  the 
three  months'  wages  required  by  the  act  of  the 
28th  February,  1803,  the  court  will,  on  a  libel 
of  the  seamen,  compel  the  owner  to  pay  the 
three  months'  wages,  two-thirds  to  the  seamen, 
and  the  other  third  for  the  use  of  the  United 
States.     Pool  v.  Welsh,  1  Gilpin,  198. 

23.  The  payment  of  the  three  months'  wages 
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under  the  act  of  28th  February,  1803,  is  con- 
fined to  cases  of  the  voluntary  discharge  of  sea- 
men in  a  foreign  port.     Ibid. 

24.  An  insurance  was  effected  on  the  cargo 
of  the  Actress,  from  New  York  to  New  Orleans, 
and  after  she  passed  Havana  she  returned  to 
that  port  on  a  plea  of  a  deficiency  of  water, 
where,  by  order  of  the  government,  the  cargo 
was  landed,  and  put  in  the  custom-house  stores; 
the  vessel  not  being  permitted  to  depart  with 
her  cargo.  The  American  consul  sold  the  cargo : 
and  the  plaintiff  claimed  in  this  suit  to  recover 
the  amount  of  the  loss  sustained  by  the  sale. 
If  the  necessity  produced  by  the  want  of  water 
really  and  fairly  existed,  a  sufficiency  for  the 
voyage  being  taken  on  board  at  New  York,  and 
HavaTia  was  the  nearest  port,  a  deviation  was 
justifiable.  Wood  et  al.  v.  The  United  States  Ins. 
Co.,  2  Wash.  C.  C.  R.  301. 

25.  What  will  be  considered  a  deviation  from 
the  voyage  insured,  and  under  what  circum- 
stances a  vessel  may  proceed  to  a  port  ont  of 
her  direct  course,  and  for  what  causes  she  may 
remain  at  such  port,  are  siated  in  the  case  of 
Winthrop  v.  The  Union  Ins.  Co.,  2  Wash.  C.  C. 
R.  7.  Coles  v.  The  Marine  Ins.  Co.,  3  Wash.  C. 
C.  R.  159. 


DEVISE. 

1.  A  devise  of  "all  the  estate  called  Marrow- 
bone, in  the  county  of  Henry,  containing,  by 
estimation,  two  thousand  five  hundred  and 
eighty-five  acres  of  land."  carries  the  fee. 
LamherVs  Lessee  v.  Paine,  3  Cranch.  97;  1  Cond. 
Rep.  466. 

2.  J.  P.,  by  his  last  will,  after  certain  pecu- 
niary legacies,  devised  as  follows:  "Item,  I  give 
and"bequeath  unto  my  loving  wife  M.  all  the 
rest  of  my  lands  and  tenements  whatsoever, 
whereof  I  shall  die  seised,  in  possession,  rever- 
sion or  remainder,  provided  she  has  no  lawful 
issue.  Item,  I  give  and  bequeath  unto  my  be- 
loved wife,  whom  I  likewise  constitute,  make 
and  ordain  my  sole  executrix  of  this  my  last 
will  and  testament,  all  and  singular  my  lands, 
messuages  and  tenements,  by  her  freely  to  be 
possessed  and  enjoyed,"  &c.  The  testator  died 
seised  without  issue,  and  after  his  death  the 
widow  married  one  G.  U.,  by  whom  she  had 
lawful  issue.  Held,  that  she  took  only  an  estate 
for  life,  under  the  will  of  J.  P.  Wright  v.  Denn, 
ex  dem.  Page,  10  Wheat.  204;  6  CorKi.  Rep.  76. 

3.  Where  there  are  no  words  of  limitation  to 
a  devise,  the  general  rule  of  law  is,  that  the  de- 
visee takes  an  estate  for  life  only;  unless  from 
the  language  there  used,  or  from  other  parts  of 
the  will,  there  is  a  plain  intention  to  give  a 
larger  estate.  Ibid. 
.  4.  It  must  be  a  plain  intention,  because  if  it 
be  doubtful  or  conjectural  upon  the  terms  of  the 
will,  or  if  full  legal  effect  can  be  given  to  the 
language,  without  such  an  estate,  the  general 
rule  prevails.     Ibid. 

5.  It  is  not  sufficient  that  the  court  may  en- 
tertain a  private  belief  that  the  testator  intended 
a  fee  :  it  must  see  that  he  has  expressed  that 


intention  with  reasonable  certainty  on  the  face 
of  the  will,  for  the  law  will  not  suffer  the  heir 
to  be  disinherited  upon  conjecture.     Ibid. 

6.  Where  the  words  of  the  devise  admit  of 
passing  a  greater  interest  than  for  life,  courts 
will  lay  hold  of  an  introductory  clause,  express- 
ing an  intention  to  dispose  of  the  whole  of  the 
estate,  to  assist  them  in  ascertaining  the  inten- 
tion. But  such  clau.se  will  not  so  far  attach 
itself  to  a  subsequent  devising  clause  as,  per  se, 
to  enlarge  the  latter  to  a  fee,  where  the  words 
could  not  ordinarily  import  it.     Ibid. 

7.  The  words,  "all  the  rest  of  my  lands  and 
tenements,"  &c',  in  this  will,  is  not  a  residuary 
clause;  but  even  if  it  were,  they  are  not  suffi- 
cient to  pass  the  fee  without  words  of  limitation 
superadded.     Ibid. 

8.  After  giving  pecuniary  legacies  to  his  sis- 
ters, the  testator  devises  as  follows  :  "I  give  to 
my  wife  M.  all  the  lest  of  my  lands  and  tene- 
ments whatsoever,  whereof  I  shall  die  seised, 
in  possession,  reversion  or  remainder,  provided 
that  she  has  no  lawful  issue.  Item,  I  give  to 
my  wife  Mary,  whom  I  also  make  my  sole  ex- 
ecutrix, all  and  singular  my  lands,  messuages 
and  tenements,  by  her  freely  to  be  possessed 
and  enjoyed."  After  revoking  all  former  wills, 
he  makes  A.  B.  executor  of  his  will,  "to  take 
and  see  the  same  performed,  according  to  its 
true  intent  and  meaning;  and  for  his  pains" — 
leaving  the  sentence  unfinished.  Mary,  the 
wife,  took  an  estate  for  life  only.  Lessee  of  Page 
V.  Wriiiht,  4  Wash.  C.  C.  R.  194. 

9.  The  testator  devised  to  his  son  Joseph 
Eden,  certain  portions  of  his  estate  jn  New  York, 
among  which  were  the  premises  sought  to  be 
recovered  in  this  suit,  to  him,  his  heirs,  execu- 
tors and  administrators  forever.  In  like  manner 
he  devised  to  his  son  Medcef,  his  heirs  and  as- 
signs, certain  other  portions  of  his  property  ;  and 
adds  the  following  clause:  "It  is  my  will,  and  I 
do  order  and  appoint,  that  if  either  of  my  said 
sons  should  depart  this  life  without  lawful  issue, 
his  share  or  part  shall  go  to  the  survivor.  And 
in  case  of  both  their  deaths,  without  lawful 
issue,  I  give  all  the  property  aforesaid  to  my 
brother  John  Eden,  of  Lofters,  in  Cleaveland  in 
Yorkshire,  and  my  sister  Hannah  Johnson,  of 
Whitby  in  Yorkshire,  and  their  heirs."  IMed- 
cef  Eden  died  viithout  issue,  having  devised  his 
es'ate  to  his  widow,  and  other  devisees  named 
in  his  will.  According  to  the  established  law 
of  New  York,  nothing  passed  under  the  ulterior 
devise  over  to  John  Eden  and  Hannah  Johnson. 
Medcef  Eden,  on  the  death  of  his  brother  Joseph 
Eden,  became  seised  of  an  estate  in  fee  simple 
absolute.  Waring  v.  Jackson  et  al,  1  Peters, 
571. 

10.  Adverse  possession  taken  and  held  under 
a  sherifl's  sale,  by  virtue  of  judgments  and  exe- 
cutions against' Joseph  Eden,  will  not,  according 
to  the  decisions  of  the  courts  of  New  York,  pre- 
vent the  operation  of  a  devise  by  another,  m 
whom  the  title  to  the  estate  was  vested  by  the 
death  of  the  defendant  in  the  executions.     Jbzd. 

11.  The  testator,  residing  and  owning  real 
and  personal  estate  in  the  county  of  Alexandria, 
District  of  Columbia,  by  his  will  gave  "all  his 
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estate,  real  and  personal,  to  his  wife  during  her 
life,  for  the  use  and  purpose  of  raising  and  edu- 
cating his  children;"  each  child  at  the  age  of 
twenty-one  to  be  entitled  to  an  equal  portion  of 
his  estate,  real  and  personal ;  subject,  each,  to  a 
deduction  of  one-third  for  the  maintenance  of  his 
wife.  He  recommends  his  wife  to  sell  the  ne- 
groes for  a  term  of  years,  and  directs  that  "  an  ap- 
praisement" only  of  ''his  estate"  shall  be  made, 
and  that  no  sale  of  the  furniture  shall  be  made. 
He  then  states  '•  that  he  is  indebted  to  no  one.  and 
purposes  to  continue  so;"  that  he  is  surety  for 
his  brother,  for  which  he  holds  a  deed  of  trust 
on  his  property,  sufficient,  he  hopes,  to  pay  the 
same,  and  directs  that  his  "estate  shall  not  be 
sold  to  pay  these  debts,  until  the  property  so 
divided  shall  be  sold,"  when  his  "  estate  must 
be  charged  with  any  deficiency,  and  directs  that 
his  executors  shall  not  give  security,  as  his  own 
estate  did  not  require  it."  This  will  does  not 
charge  the  real  estate  of  the  testator  with  his 
debts.  Archer  et  al.  v.  Deneale  et  al.,  1  Peters, 
588. 

12.  The  word  "  estate"  is  sufficiently  compre- 
hensive to  embrace  property  of  every  descrip- 
tion ;  and  will  charge  lands  with  debts,  if  used 
with  other  wortls  which  indicate  an  intention  to 
charge  them  :  but  if  used  alone,  without  such 
intent,  they  will  not  have  such  operation.  Ibid. 
589. 

13.  The  testatrix  directed  that  the  interest  of 
certain  funds  should  be  applied  '•  to  the  proper 
education"  of  certain  persons,  her  nephews,  "  so 
that  they  may  be  severally  fitted  and  accom- 
plished in  some  useful  trade;"  and  gave  to  each 
of  them,  ''  who  should  live  to  finish  his  educa- 
tion, or  reach  the  age  of  twenty-one  years  of  age, 
one  hundred  pounds  to  set  him  up  in  his  trade." 
She  also  gave  the  whole  of  her  estates  of  every 
description,  to  be  equally  divided  among  certain 
persons,  who  should  be  living  when  the  interest 
applicable  to  the  education  of  her  nephews 
should  cease  to  be  required,  they  being  some  of 
the  persons  among  whom  the  same  was  to  be 
divided  :  and  she  directed  that  so  long  as  any 
one  of  the  three  nephews  who  should  live,  had 
not  finished  his  education,  or  arrived  at  the  age 
of  twenty-one  years,  the  division  of  the  property 
so  devised  and  given,  should  be  deferred,  and 
no  longer.  The  court  do  not  think  that  in  ascer- 
taining the  amount  applicable  to  the  education 
of  the  api)ellant,  one  of  the  learned  y)rofessions 
may  be  taken  as  the  standard,  with  as  much 
propriety  as  the  tratie  or  art  of  a  mechanic. 
The  distinction  between  a  profession  and  a  trade 
is  wett  understood;  and  they  are  seldom,  if 
ever,  confoumled  with  each  other  in  ordinary 
language.  If  the  testatrix  had  contemplated 
what  in  the  common  intercourse  of  society  is 
denominated  a  profession,  she  would  scarcely 
have  used  a  term  which  is  generally  received 
as  denoting  a  mechanical  art.  But  the  bequest 
is  not  confined  to  the  expense  of  actjuiring  the 
trade,  so  as  to  be  enabled  to  exercise  it  in  the 
common  way.  The  testatrix  intended  such  an 
education  as  would  fit  her  relations  to  hold  a 
distinguished  place  in  that  line  of  life  in  which 
she  desiirned  them  to  move.     The  sum  allowed 


for  the  object  ought  to  be  liberal ;  such  as  would 
accomplish  it,  if  the  fund  from  which  it  was  to 
be  drawn  would  permit  it.  Dandridgc  v.  Wash- 
ington's Executors,  2  Peters,  377. 

14.  The  testator  gave  all  the  rest,  residue 
and  remainder  of  his  estate,  real  and  personal, 
comprehending  a  large  real  estate  in  the  city  of 
New  York,  to  the  chancellor  of  the  state  of  New 
York,  and  recorder  of  the  city  of  New  York,  &c. 
(naming  several  other  per.sons  by  their  official 
description),  to  have  and  to  hold  the  same  unto 
them  and  their  respective  successors  in  office,  to 
the  uses  and  trusts,  subject  to  the  conditions 
and  appointments  declared  in  the  will;  which 
were,  out  of  the  rents,  issues  and  profits  thereof, 
to  erect  and  build  upon  the  land  upon  which  he 
resided,  which  was  given  by  the  will,  an  asylum, 
or  marine  hospital,  to  be  called  "The  Sadors' 
Snug  Harbour,"  for  the  purpose  of  maintaining 
and  supporting  aged,  decrepid  and  worn  out 
sailors,  &c.  And  after  giving  directions  as  to 
the  management  of  the  fund  by  his  trustees,  and 
declaring  that  the  institution  created  by  his  will 
should  be  perpetual,  and  that  those  officers  and 
their  successors  should  for  ever  continue  the 
governors  thereof,  &c.,  he  adds,  "  it  is  my  w  ill 
and  desire,  that  if  it  cannot  legally  be  done  ac- 
cording to  my  above  intention,  by  them,  without 
an  act  of  the  legislature,  it  is  my  will  and  desire 
that  they  will,  as  soon  as  possible,  apply  for  an 
act  of  the  legislature  to  incorporate  them  for  the 
purpose  above  specified  ;  and  I  do  further  de- 
clare it  to  be  my  will  and  intention,  that  the  said 
rest,  residue,  &c.,  of  my  estate  should  be  at  all 
events  applied  for  the  uses  and  purposes  above 
set  forth  ;  and  that  it  is  my  desire  all  courts  of 
law  and  equity  will  so  construe  this  my  said  last 
will  as  to  have  the  said  estate  appropriated  to 
the  above  uses;  and  that  the  same  should  in  no 
case,  for  want  of  legal  form  or  otherw  ise,  be  so 
construed  as  that  my  relations,  or  any  other  per- 
sons, should  heir,  possess  or  enjoy  my  property, 
except  in  the  manner  and  for  the  uses  herein 
above  specified."  Within  five  years  after  the 
death  of  the  testator,  the  legislature  of  the  slate 
of  New  York,  on  the  application  of  the  trustees, 
also  named  as  executors  of  the  will,  passed  a 
law  constituting  the  persons  holding  the  ottices 
designated  in  the  will,  and  their  successors,  a 
body  corporate,  by  the  name  of  "The  Trustees 
of  the  Sailors'  Snug  Harbour,"  and  enabling  them 
to  execute  the  trusts  declared  in  the  will.  This 
is  a  valid  devi-se  to  divest  the  heir  of  his  legal 
estate,  or  at  all  events  to  affect  the  lands  in  his 
hands  with  the  trust  declared  in  the  will.  If, 
after  such  a  jilain  and  unequivocal  declaration 
of  the  testator  with  respect  to  the  disposition  of 
his  property,  so  cautiously  guarding  against  and 
proviiliiig  for  every  supposed  ilifiicidly  that  might 
arise,  any  technical  objection  shall  now  be  inter- 
posed to  defeat  his  j)urpose,  it  will  form  an  ex- 
ception to  what  we  find  so  universally  laid  down 
in  all  our  books  as  a  cardinal  rule  in  the  con- 
struction of  wills,  that  the  intention  of  the  tes- 
tator is  to  be  sought  after  and  carried  into  effect. 
If  this  intention  cannot  be  carrietl  into  effect  pre- 
cisely in  the  mode  at  first  contemplated  by  him, 
consistently  with  the  lules  of  law,  he  has  pro- 
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vided  an  alternative,  which  with  the  aid  of  the 
act  of  the  legislature  must  remove  every  diffi- 
culty. Ingliss  V.  The  Trustees  of  the  Sailors^ 
Snug  Harbour,  3  Peters,  113. 

15.  In  the  case  of  "The  Baptist  Association 
V.  Hart's  Executors,"  4  Wheat.  27,  the  court 
considered  the  bequest  void  for  uncertainty  as 
to  the  devisees,  and  the  property  vested  in  the 
next  of  kin,  or  was  disposed  of  by  some  other 
provisions  of  the  will.  If  the  testator  in  that 
case  had  bequeathed  the  property  to  the  Baptist 
Association,  on  its  becoming  thereafter  and 
within  a  reasonable  time  incorporated,  could 
there  be  a  doubt  but  that  the  subsequent  incor- 
poration would  have  conferred  on  the  associa- 
tion the  capacity  of  taking  and  managing  the 
fund?     Ibid.  114. 

16.  C.  B.,  by  her  last  will  and  testament,  de- 
vised "all  her  estate,  real  and  personal,  where- 
soever and  whatsoever,  in  law  or  equity,  in  pos- 
session, reversion,  remainder,  or  expectancy, 
unto  her  executors,  and  to  the  survivor  of  them, 
his  heirs  and  assigns  for  ever,"  upon  certain  de- 
signated trusts.  Under  the  statute  of  wills  of 
the  state  of  New  York,  (1  N.  Y.  Revised  Laws, 
364,)  all  the  rights  of  the  testator  to  real  estate, 
held  adversely  at  the  time  of  the  decease  of  the 
testator,  passed  to  the  devisees  by  this  wjll. 
Ibid.  127. 

17.  The  testator  was  seised  of  a  very  large 
real  and  personal  estate,  in  the  states  of  Virginia, 
Kentucky,  Ohio,  and  Tennessee.    After  making, 
by  his  will,  in  addition  to  her  dower,  a  very  li- 
beral provision  for  his  wife,  for  her  life,  out  of 
part  of  his  real  estate,  and  devising,  in  case  of 
his  having  a  child  or  children,  the  whole  of  his 
estate  to  such  child  or  children,  with  the  excep- 
tion of  the  provision  for  his  wife,  and  certain 
other  bequests,  his  will  declares:   "In  case  of 
having  no  children,  I  then  leave  and  bequeath 
all  my  real  estate  at  the  death  of  my  wife,  to 
William  King,  son  of  brother  James  King,  on 
condition  of  his  marrying  a  daughter  of  William 
Trigg's,  and  my  niece  Rachel  his  wife,  lately 
Rachel  Finlaj-,  in  trust  for  the  eldest  son  or  issue 
of  said  marriage ;   and   in  case  such  marriage 
should  not  take  place,  I  leave  and  bequeath  said 
estate  to  any  child,  giving  preference  to  age,  of 
said  William  and  Rachel  Trigg,  that  will  marry 
a  child  of  my  brother  James  King's  or  of  my 
sister  Elizabeth's,  wife  to  John  INlitchell,  and  to 
their  issue."     The  testator  died  without  issue. 
He  survived  his  father,  and  had   brothers  and 
sisters  of  the  whole  and  half  blood,  who  survived 
him,  and  also  a  sister  of  the  whole  blood,  Eliza- 
beth, the  wife  of  John  Mitchell,  who  died  before 
him.     William  and  Rachel  Trigg  never  had  a 
daughter,  but  had  four  sons.     James  King,  the 
father  of  William  King,  the  devisee,  had  oidy 
one  daughter,  who  intermarried  with  Alexander 
M'Call.     Elizabeth,  the  wife  of  John  Mitchell, 
had  two  (laughters,  both  of  whom  are  married, 
one  to  William  Heiskill,  the  other  to  Abraham 
B.  Trigg.     By  the  court : — We  have  found  no 
case  in  which  a  general  devise  in  words,  import- 
ing a  present  interest,  in  a  will  making  no  other 
disposition  of  the  property,  on  a  condition  which 
may  be  performed  at  any  time,  has  been  con- 


strued, from  the  mere  circumstance  that  the 
estate  is  given  on  condition,  to  require  that  the 
condition  must  be  performed  before  the  estate 
can  vest.  There  are  many  cases  in  which  the 
contrary  principle  has  been  decided.  The  con- 
dition on  which  the  devise  to  William  King  de- 
pended, is  a  condition  subsequent.  Finlay  v. 
A'uig's  Lessee,  3  Peters,  377. 

18.  It  is  certainly  well  settled,  that  there  are 
no  technical  appropriate  words  which  always 
determine  whether  a  devise  be  on  a  condition 
precedent  or  subsequent.  The  same  words  have 
been  determined  differently,  and  the  question 
is  always  a  question  of  intention.  If  the  lan- 
guage of  the  particular  clause,  or  of  the  whole 
will,  shows  that  the  act  upon  which  the  estate 
depends  must  be  performed  before  the  estate 
can  vest,  the  condition  of  course  is  precedent; 
and  unless  it  is  performed,  the  devisee  can  take 
nothing.  If,  on  the  contrary,  the  act  does  not 
necessarily  precede  the  vesting  of  the  estate, 
but  may  accompany  or  follow  it,  if  this  is  to  be 
collected  from  the  whole  will,  the  condition  is 
subsequent.     Ibid.  374. 

19.  It  is  a  general  rule,  that  a  devise  in  words 
of  the  present  time,  as  "  I  give  to  A  my  lands  in 
B,"  imports,  if  no  contrary  intent  appears,  an 
immediate  interest,  which  vests  in  the  devisee 
on  the  death  of  the  testator.  It  is  also  a  general 
rule,  that  if  an  estate  be  given  on  a  condition, 
for  the  performance  of  which  no  time  is  limited, 
the  devisee  has  his  life  for  performance.  The 
result  of  these  two  principles  seems  to  be.  that 
a  devise  to  A,  on  condition  that  he  shall  marry 
B,  if  uncontrolled  by  other  words,  takes  eflect 
immediately,  and  the  devisee  performs  the  con- 
dition, if  he  marry  B  at  any  time  during  his  life. 
The  condition  is  subsequent.     Ibid.  376. 

20.  As  the  devise  in  the  will  to  William  King 
was  on  a  condition  subsequent,  it  may  be  con- 
strued so  far  as  respects  the  time  of  taking  pos- 
session, as  if  it  had  been  unconditional.  The 
condition  opposes  no  obstacle  to  his  immediate 
possession,  if  the  intent  of  the  testator  shall  re- 
quire that  construction.     Ibid.  378. 

21.  The  introductory  clause  in  the  will  states, 
"I,  William  King,  have  thought  proper  to  make 
and  ordain  this  to  be  my  last  will  and  testamerit, 
leaving  and  bequeathing  my  worldly  estate  in 
the  manner  following."  These  words  are  enti- 
tled to  considerable  influence  in  a  question  of 
doubtful  intent,  in  a  case  where  the  property  is 
given,  and  the  question  arises  between  the  heir 
and  devisee  respecting  the  interest  devised. 
The  words  of  the  particular  clause  also  carry  the 
whole  estate  from  the  heir,  but  they  fix  the 
death  of  the  testator's  wife  as  the  time  when 
the  devisee  shall  be  entitled  to  possession.  They 
are,  "in  case  of  having  no  children,  I  then  leave 
and  bequeath  all  my  real  estate,  at  the  death  of 
my  wife,  to  William  King-,  son  of  brother  James 
Kins."  The  whole  estat^e  is  devised  to  William 
Kinff.  but  the  possession  of  that  part  of  it  which 
is  given  to  the  wife  or  others  for  life,  is  postponed 
until  her  death.     Ibid.  379. 

22.  Query,  Did  William  King  take  an  estate 
which,  in  the  events  that  have  happened,  enures 
to  his  own  benefit ;  or  is  he,  in  the  existing  state 
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of  thing?,  to  be  consideretl  a  trustee  for  the  heirs 
of  the  testator  ?  This  question  caimot  be  decided 
in  this  cause:  it  belongs  to  a  court  of  chancer}', 
and  will  be  determined  when  the  heirs  shall 
bring  a  bill  to  enforce  the  execution  of  the  trust. 
Ibid.  383. 

23.  The  testator's  will  was  as  follows :  the 
will  of  B.  G.  contained  the  following  clause  : 
•'  also,  I  give  to  my  wife  Elizabeth  Goodwin  all 
my  personal  estate  whatsoever  and  wheresoever, 
and  of  what  nature,  kind,  and  quality  soever, 
after  payment  of  my  debts,  legacies,  and  funeral 
expenses;  which  personal  estate  I  give  and  be- 
queath unto  my  said  wife,  Elizabeth  Goodwin, 
to  and  for  her  own  use  and  disposal  absolutely  : 
the  remainder,  after  her  decease,  to  be  for  the 
use  of  the  said  Jesse  Goodwin,"  the  son  of  the 
testator.  Jesse  Goodwin  took  a  vested  remain- 
der in  the  personal  estate,  which  came  into  pos- 
session after  the  death  of  Elizabeth  Goodwin. 
Smith  V.  Bell,  6  Peters.  68. 

24.  The  first  and  great  rule  in  the  exposition 
of  wills,  to  which  all  rules  must  bend,  is,  that 
the  intention  of  the  testator  expressed  in  his  will 
shall  prevail,  provided  it  be  consistent  with  the 
rules  of  law.  This  principle  is  generally  asserted 
in  the  construction  of  every  testamentary  dispo- 
sition. It  is  emphatically  the  will  of  the  person 
who  makes  it.  and  is  defined  to  be  "  the  legal 
declaration  of  a  man's  intentions,  which  he  wills 
to  be  performed  after  his  death."  These  inten- 
tions are  to  be  collected  from  his  words,  and 
ought  to  be  carried  into  effect  if  they  be  consist- 
ent with  law.     Ibid. 

25.  In  the  construction  of  ambiguous  expres- 
sions, the  situation  of  the  parties  may  very  pro- 
perly be  taken  into  view.  The  ties  which  con- 
nect the  testator  with  his  legatees,  the  affection 
subsisting  between  them,  the  motives  which 
may  reasonably  be  supposed  to  operate  with 
him,  and  to  influence  him  in  the  disposition  of 
his  property,  are  all  entitled  to  consideration  in 
expounding  doubtful  words,  and  ascertaining  the 
meaning  in  which  the  testator  used  them.    Ibid. 

26.  The  rule  that  a  remainder  may  be  limited 
after  a  life  estate  in  personal  properly,  is  as  well 
settled  as  any  other  principle  of  our  law.  The 
attempt  to  create  such  limitations  is  not  opposed 
by  the  policy  of  the  law,  or  by  any  of  its  rules. 
Jf  the  intention  to  create  such  limitation  is  ma- 
nifested in  a  will,  the  courts  will  sustain  it.  Ibid. 

27.  It  is  slated  in  many  cases,  that  where 
there  are  two  intents  inconsistent  with  each 
other,  that  which  is  primary  will  control  that 
which  is  secondary.     Ibid. 

28.'' William  King,  in  his  will,  made  the  fol- 
lowing devise:  "  In  case  of  having  no  children, 
I  then  leave  and  berpicath  all  my  real  estate,  at 
the  death  of  my  wife,  to  William  Kintr  (ihc  ap- 
pellant), son  of  my  brother  James  Kiiiir.  on  con- 
dition of  his  marrying  a  daughter  of  William 
Trigg  and  my  niece  Rachel,  his  wife,  lately 
Rachel  Finlay,  in  trust  for  the  eldest  son  or  issue 
of  said  marriage;  and  in  case  such  marriage 
should  not  take  place,  I  leave  and  bequeath  said 
estate  to  any  child,  giving  preference  to  age,  of 
Baid  William  and  Rachel  Trigg,  that  will  marry 
a  child  of  my  brother,  James  King,  or  of  sister 


Elizabeth,  wife  of  John  Mitchell,  and  to  their 
issue."  Upon  the  construction  of  the  terms  of 
this  clause,  it  was  decided  by  the  supreme  court 
in  3  Peters'  Rep.  346,  that  William  King,  the 
devisee,  took  the  estate  upon  a  condition  subse- 
quent, and  that  it  vested  in  him,  (so  far  as  not 
otherwise  expressly  disposed  of  by  the  will)  im- 
mediately upon  the  death  of  the  testator.  AVil- 
liam  Trigg  having  died  without  ever  having  had 
any  daugliter  born  of  his  wife  Rachel,  the  con- 
dition became  impossible.  All  the  children  of 
William  Trigg  and  Rachel  his  wife,  and  of  James 
King  and  Elizabeth  Mitchell,  are  married  to 
other  persons;  and  there  has  been  no  marriage 
between  any  of  them,  by  which  the  devise  over, 
upon  the  default  of  marriage  of  William  King 
(the  devisee)  with  a  daughter  of  the  Triggs, 
would  take  effect.  The  case  was  again  brought 
before  the  court  on  an  appeal  by  William  King, 
in  whom  it  had  been  decided  the  estate  devised 
was  vested  in  trust ;  and  the  court  held,  that 
William  King  did  not  take  a  beneficial  estate  in 
fee  in  the  premises,  but  a  resulting  trust  for  the 
heirs  at  law  of  the  testator.  By  the  court: — 
There  is  no  doubt  that  the  words  '-in  trust,"  in 
a  will,  may  be  construed  to  create  a  use,  if  the 
intention  of  the  testator,  or  the  nature  of  the 
devise  requires  it.  But  the  ordinary  sense  of 
the  term  is  descriptive  of  a  fiduciary  estate  or 
technical  trust;  and  this  sense  ought  to  be  re- 
tained until  the  other  sense  is  clearly  established 
to  be  that  intended  by  the  testator.  In  the  pre- 
sent case,  there  are  strong  reasons  for  construing 
the  words  to  be  a  technical  trust.  The  devise 
looked  to  the  i.ssue  of  a  person  not  then  in  being, 
and,  of  course,  if  such  issue  should  come  in  esse, 
a  long  minority  must  follow.  During  this  period, 
it  was  an  object  with  the  testator  to  uphold  the 
estate  in  the  father  for  the  benefit  of  his  issue ; 
and  this  could  be  better  accomplished  by  him 
as  a  trustee  than  as  a  guardian.  If  the  estate 
to  the  issue  was  a  use,  it  would  vest  the  legal 
title  in  them,  as  soon  as  they  came  in  esse  ;  and 
if  the  first  born  chiklren  should  be  daughters,  it 
would  vest  in  them,  subject  to  being  divested 
by  the  subsequent  birth  of  a  son.  A  trust  estate 
would  far  better  provide  for  first  contingencies 
than  a  legal  estate.  There  is  then  no  reason  for 
deflectinii  the  words  from  their  ordinary  meaning. 
King  V.  MiIcIlcU  ct  al,  8  Peters,  326. 

29.  We  are  not  permitted  to  enlarge  the  estate 
of  a  devisee,  unless  the  words  of  the  devise  it- 
self be  sufficient  for  that  purpose.  LambcrVs 
Lessee  v.  Paine,  3  Cranch,  97  ;   1  Cond.  Rep.  466. 

30.  The  words,  "I  give  George  Gilmer  all  the 
estate  called  Marrowbone,  in  the  county  of 
Henry,"  carry  a  fee.     Ibid. 

31.  If  a  devise  of  laiul  in  Virginia,  to  the 
widow,  appears  from  ciicumslances  to  be  in- 
tended in  lieu  of  dower,  she  must  make  her 
election,  and  cannot  take  both.  Herbert  el  al.  v. 
Wren  et  ux.,  7  Cranch,  370 ;  2  Cond.  Rep.  534. 

32.  A  devise  to  A  in  fee,  and  if  Ije  shall  die 
under  the  age  of  twenty-one  years,  and  without 
issue,  then  to  B  in  fee,  is  a  good  executory  de- 
vise;  and  if  B  dies  before  the  contingency  oc- 
curs, it  descends  to  his  heir,  and  so  from  heir 
to  heir  until   the  contingency  happens,  when  it 


DEVISE. 


563 


Devise. 


vests  absolutely  ill  him  only  who  can  then  make 
himself  heir  to  B.  Barnitz^s  Lessee  v.  Casey, 
7  Craiich,  456  ;  2  Cond.  Rep.  561. 

33.  And  although  A  be  the  heir  at  law  of  B, 
yet  the  executory  devise  thus  devolving  upon 
him,  is  not  merged  in  the  precedent  estate,  but 
on  the  death  of  A  devolves  to  the  next  heir  of 
B.     Ib2d. 

34.  Hare,  in  contemplation  of  marriage  with 
Margaret  Bryant,  gave  a  bond  for  five  thousand 
dollars,  with  interest,  to  trustees,  to  secure  to  B. 
a   support  during  the   marriage,  and  after  the 
death  of  H.,  in  case  she  should  survive  him; 
and  to  their  child  or  children  in  case  he  should 
survive  her;  with  condition  that  if  Hare  should, 
^vithi^  the  time  of  his  life,  or  within  one  year 
after  the  marriage,  whichsoever  of  said  terms 
should  first  expire,  convey  to  the  trustee  some 
good  estate,  real  or  personal,  sufficient  to  secure 
the  annual  payment  of  three  hundred  dollars, 
for  the  separate  use  of  his  wife  during  the  co- 
verture, and  also  sufficient  to  secure  the  pay- 
ment of  the  said  five  thou.sand  dollars  to  her  use, 
in  case  she  should  survive  her  husband,  to  be 
paid  within  six  months  after  his  death;  and  in 
case  of  her  death  first,  to  be  paid  to  their  child 
or  children ;  or  if  he  should  first  die,  and  by  his 
will  should,  within  a  year  from  its  date,  make 
such   devises   and  bequests  as  should  be  ade- 
quate to  these    provisions,  then  the  said  bond 
should  be  void.     Hare  died,  leaving  his  widow 
B.  and  a  son,  having  by  his  last  will  devised  a 
tract  of  one  thousand  acres  in  Mississippi  to  his 
son  in  fee.  a  tract  of  ten  thousand  acres  in  Ken- 
tucky equally  between  his  wife  and  son,  with  a 
devise  over  to  her  in  fee  of  the  son's  moiety  if 
he  died  before  he  attained  "the  lawful  age  to 
will  it  away;"  and   the  residue  of  his  estate, 
real  and  personal,  to  be  equally  divided  between 
his  wife  and  son,  with  the  same  contingent  de- 
vise  over  to  her.     The  value  of  the  property 
thus  devised  to  her,  besides  the  contingent  inte- 
rest, might  have  been  estimated  at  H.'s  death  at 
five   thousand   dollars.      B.  subsequently  died, 
having  made  a  nuncupative  will,  by  which  she 
devised  all  her  estate   "whether  vested  in  her 
by  the  will  of  her  deceased  husband,  or  other- 
wise," to  be  divided  between  her  son  and  the 
plaintiff,  with  a  contingent  devise  of  the  whole 
to  the  survivor.     The  son  afterwards  died,  the 
plaintiff  brought  his  bill  to  charge  the  lands  of 
H.  with  the  payment  of  the  bond  for  five  thou- 
sand dollars  and  interest,  to  which  the  plaintiff 
derived  right  under  the  nuncupative  will.     The 
nuncupative   will  was   insufficient   to  pass  the 
lands  in  Kentucky,  but  sufficient  to  pass  the  per- 
sonal estate,  including  the  bond.    Held,  that  the 
provision  in   the  will  of  H.   must   be  taken  in 
satisfaction  of  the  bon^l,  but  subject  to  the  right 
to  elect  between  them ;  and  that  this  privilege 
passed  to  her  devisee,  the  plaintiff.     Hunter-  v. 
Bryant,  2  Wheat.  32;  4  Cond.  Rep.  17. 

35.  Under  the  statute  of  wills  in  Virginia,  ii 
is  necessary,  in  order  that  lands  acquired  after 
the  date  of  the  will  may  pass,  that  the  intention 
of  the  testator  should  clearly  appear  upon  the 
face  of  the  will.  Smith  et  al.  v.  Edrington,  8 
Cranch,  66;  3  Cond.  Rep.  35. 


36.  R.  C,  a  citizen  of  Virginia,  being  seised 
of  real  property  in  that  state,  devised  as  follows  : 
•'  In  the  first  place,  I  give,  devise,  and  bequeath 
unto  J.  L."  and  others,  "all  my  estate,  real  and 
personal,  of  which  I  may  die  seised  and  pos- 
sessed, in  an)'  part  of  America,  in  special  trust, 
that  the  aforementioned  persons,  or  such  of  them 
as  may  be  living  at  my  death,  will  sell  my  per- 
sonal estate  to  the  highest  bidder,  on  two  years' 
credit ;  and  my  real  estate  on  one,  two,  and 
three  years'  credit,  provided  satisfactory  secu- 
rity be  given  by  bond  and  deed  of  trust.  In  the 
second  place  I  give  and  bequeath  to  my  brother 
T.  C."  an  alien,  "all  the  proceeds  of  my  estate^ 
real  and  personal,  which  I  have  herein  direcfecl 
to  be  sold,  to  be  remitted  to  him  accordingly  as 
the  payments  are  made;  and  I  hereby  declare 
J.  L."  and  the  other  persons  "to  be  my  trustees 
and  executors  for  the  purposes  aforementioned." 
T.  C.  though  an  alien,  is  entitled  to  the  benefit 
of  this  bequest;  it  being  personal  estate,  which 
he  was  capable  of  taking  for  his  own  benefit, 
though  an  alien.  Craig  v.  Leslie  et  al.,  3  Wheat. 
563;  4  Cond.  Rep.  331. 

37.  Equity  considers  land  directed  by  wills  or 
otherwise  to  be  sold  and  converted  into  money 
as  money;  and  money  directed  to  be  laid  out  in 
land,  as  land.     Ibid. 

38.  J.  B.  devised  all  his  real  estate  to  his  son 

B.  and  his  heirs  lawfully  begotten,  and  in  case 
of  his  death,  without  such  issue,  he  orders  A. 
T.  his  executors  and  administrators,  to  sell  the 
real  estate  within  two  years  after  the  son's 
death;  and  he  bequeaths  the  proceeds  thereof, 
to  his  brothers  and  sisters  by  name  and  heirs  for 
ever,  or  such  of  them  as  shall  be  living  at  the 
death  of  J.  B.,  jun.,  to  be  divided  between  them 
in  equal  proportions,  share  and  share  alike;  all 
the  brothers  and  sisters  die  leaving  issue  ;  then 

C.  dies,  and  afterwards  J.  B.  dies  without  issue. 
Held,  that  the  word  heirs  in  the  bequest  of  the 
proceeds  of  the  sale  of  the  real  estate,  was  a 
word  of  limitation  ;  and  that  as  none  of  the  bro- 
thers and  sisters  were  living  at  the  death  of  J. 
B.,  the  devise  to  them  could  not  take  effect. 
Held,  that  a  sale  made  by  the  executors  of  C. 
after  two  years  from  the  death  of  .J.  B.,  was  not 
within  the  power  conferred  on  them  by  the  will, 
was  without  authority  and  void.  Daley's  Lessee 
V.  James,  8  Wheat.  498  ;  5  Cond.  Rep.  508." 

a9.  The  power  of  A.  T.  and  his  executors  and 
administrators  to  sell  may  be  executed  by  the 
executor  of  the  executor  of  A.  T.     Ibid. 

40.  R.  B.  being  seised  of  lands  in  Maryland, 
executed  three  instruments  of  writing,  each  pur- 
porting to  be  his  will.  The  first,  dated  October 
31,  1789,  gave  his  whole  estate,  after  pecuniary 
legacies,  to  his  other  nephews  and  nieces,  to  his 
ne^phew  J.  T.  M.  The  second,  dated  July  16, 
1800,  gives  his  whole  real  estate  to  J.  T.  M. 
during  his  life,  and  after  his  death  to  his  eldest 
son  A.  in  tail,  on  condition  of  his  changing  his 
name  to  A.  Barnes,  with  remainder  to  the  heirs 
of  his  nephew  J.  T.  M.  lawfully  begotten,  lor 
ever,  on  their  changing  their  surname  to  BarneS. 
The  third,  without  date,  but  proved  to  have  been 
executed  subsequently  to  the  others,  probab  y 
in  1803,  after  some  small  bequests  proceeded  : 
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•I  give  the  whole  of  my  property,  after  corn- 
lying  with  what  I  have  meiitioned.  to  the  male 
._eirs  of  my  nephew  J.  T.  M.,  lawfully  begotten, 
for  ever,  agreeably  to  the  law  of  England,  which 
was  the  law  of  our  state  before  the  revolution, 
that  is,  the  oldest  male  heir  to  take  all,  on  the 
following  terms :  that  the  name  of  the  one  that 
may  have  right,  at  the  age  of  twenty-one,  with 
his  consent  be  changed  to  A.  Barnes,  by  an  act 
of  public  authority  of  the  slate,  without  any 
name  added,  together  with  his  taking  an  oath, 
before  he  has  possession,  before  a  magistrate  of 
St.  Mary's  county,  and  have  it  recorded  in  the 
office  of  the  clerk  of  the  county,  that  he  will  not 
make  any  change  during  his  life  in  this  my  will, 
relative  to  my  real  property;  and  on  his  refusing 
to  comply  with  the  abovementioned  terms,  to 
the  next  male  heir  on  the  abovementioned  terms, 
and  so  on,  to  all  the  male  heirs  of  my  nephew 
J.  T.  JM.  as  may  be,  on  the  same  terms;  and  all 
of  ihem  refusing  to  comply  in  a  reasonable  time 
after  they  have  arrived  at  the  age  of  twenty-one, 
say  not  exceeding  twelve  months  ;  if  in  that  time 
it  can  be  done,  so  that  no  act  of  intention  to  de- 
feat my  will  shall  be  allowed  of;  and  on  their 
refusing  to  comply  with  the  terms  abovemen- 
tioned, if  any  such  person  may  be,  then  to  the 
son  of  my  late  nephew  J.  T.  M.  named  A.  T. 
M.  on  the  abovementioned  terms;  and  on  his 
refusing  to  comply  with  the  abovementioned 
terms,  to  the  heirs  male  of  my  nephew  A.  B.  T. 
M.,  lawfully  begotten,  on  the  abovementioned 
terms;  and  on  their  refusal  to  the  male  heirs  of 
my  niece  Mrs.  C,  lawfully  begotten,  on  their 
complying  with  the  abovementioned  terms;  and 
on  their  refusal  to  the  daughter  of  my  nephew 
J.  T.  M.  named  Mary,  and  so  on  to  any  daughter 
he  may  have  or  has.'"'  The  testator  then  ap- 
points J.  T.  M.  his  sole  executor,  with  a  salary 
of  sixteen  hundred  dollars  per  annum  for  his 
life,  and  adds,  "my  will  is  that  he  shall  keep 
the  whole  of  my  property  in  his  possession 
during  his  life."  He  then  empowers  his  exe- 
cutor to  manage  the  estate  at  his  discretion;  to 
employ  agents  and  pay  them  such  salaries  as  he 
shall  think  proper;  to  repair  the  houses  and  build 
others  as  he  may  think  necessary;  to  reside  at 
his  plantation  and  to  use  the  produce  for  his  sup- 
port ;  and  adds,  "  after  which,  to  be  the  property 
of.the  person  that  may  have  a  right  to  it  as 
abovementioned."  Held,  that  the  contlition  an- 
nexeil  to  the  estate  devised  to  the  oldest  male 
heir  of  J.  T.  M.,  was  subsequent  and  not  pre- 
cedent:  and  that  consequently  the  contingency 
on  which  the  devise  was  to  take  effect,  was  not 
ton  remote ;  the  estate  vesting,  on  the  death  of 
J.  T.  M.,  to  be  divested  on  the  non-performance 
of  the  condition.  Taylor  ct  al.  v.  Masoiij  0  Wheat. 
325  ;  5  Cond.  Rep.  51)5. 

41.  The  condition  in  the  will  of  R.  B.,  that  the 
person  who  may  have  the  ripht,  is  to  procure  an 
act  of  assembly  to  change  his  name,  '-together 
with  his  taking  an  oath  before  he  has  posses- 
sion, before  a  magistrate,  that  he  will  not,  during 
his  life,  make  any  change  in  this  my  will,  rela- 
tive to  my  real  estate,"  is  a  condition  against 
law,  and  repugnant  to  the  nature  of  the  estate, 
and  therefore  void.     Ibid. 


42.  A  disposition  of  real  property  by  deed  or 
will,  is  subject  to  the  laws  of  the  country  where 
the  real  estate  is  situated.  Kerr,  Appellant,  v. 
The  Devisees  of  Moon,  9  Wheat.  565;  5  Cond. 
Rep.  682. 

43.  Where  the  devisor  was  entitled  to  war- 
rants for  land  in  the  Virginia  military  district  of 
Ohio,  under  the  laws  and  ordinances  of  Virginia, 
on  account  of  military  sei vices,  and  died  leav- 
ing a  will  executed  in  Kentucky,  which  was 
duly  proved  and  registered  according  to  the 
laws  of  that' state.  By  the  court: — Although 
the  title  to  the  land  was  merely  ecjuitable,  and 
that  not  to  any  specific  tract  of  land,  it  could 
not  pass,  unless  by  a  will  proved  and  registered 
according  to  the  laws  of  Ohio.     Ibid. 

44.  Even  admitting  it  to  have  been  personal 
property,  a  person  claiming  under  a  will  proved 
ill  one  state,  cannot  intermeddle  with,  or  sue  for 
the  effects  of  a  testator  in  another  state,  unless 
the  will  be  proved  in  that  other  state,  or  unless 
he  be  permitted  to  do  so  by  some  law  of  that 
state.     Ibid. 

45.  Under  the  statute  of  Ohio,  wliich  permits 
wills  made  in  other  states  concerning  property 
in  that  state,  to  be  proved  and  recorded  in  the 
court  of  the  county  where  the  property  lies;  it 
must  appear  that  the  requisitions  of  the  statute 
have  been  pursued,  in  order  to  give  the  will  the 
same  validity  and  effect  as  if  made  within  that 
state.     Ibid. 

46.  To  make  a  pecuniary  legacy  a  charge 
upon  land  devised,  there  must  be  express  words, 
or  a  plain  implication  from  the  w  ords  of  the  will. 
Ibid. 

Al.  An  introductory  clause  in  a  will,  showing 
an  intention  to  dispose  of  the  whole  of  the  tes- 
tator's estate,  will  not  attach  itself  to  a  subse- 
quent devising  clause,  so  as  to  enlarge  the  latter 
to  a  fee.     Ibid. 

48.  Where  words  are  used  by  a  testator,  which 
are  impossible  in  the  place  where  they  occur,  or 
their  ordinary  meaning  is  deserted,  and  no  other 
is  furnished  by  the  will,  they  must  be  disregard- 
eil,  and  consideretl  as  surplusage.     Ibid. 

49.  The  word  "  tenements,"  in  a  will,  do  not 
carry  a  fee,  independent  of  other  circumstances. 
In  their  ordinary  sense,  they  import  the  latter 
only.     Ibid. 

50.  It  is  the  general  rule  of  the  authorities, 
that  the  words  "all  the  rest  of  my  lands,"  do 
not,  of  themselves,  import  a  devise  of  a  fee; 
but,  aided  by  the  context,  tlie  devisee,  whether 
he  be  a  sole  or  a  residuary  devisee,  will,  if  there 
be  no  w»rds  of  limitation,  take  an  estate  for  life. 
Ibid. 

51.  Ill  the  case  of  Wright,  Plaintiff  in  Error, 
V.  I'age.  10  Wheat.  204;  6  Cond.  Rep.  90,  the 
court  said  : — The  testator  may  have  intended  to 
pass  a  fee,  ami  probably  did  so  intend,  but  the 
intention  cannot  bt;  extracleil  from  his  words, 
with  reasonable  certainty,  and  we  have  no  right 
to  indulge  ourselves  in  mere  private  conjectures. 

52.  The  testator,  Francis  I'ratt,  by  his  will  de- 
vised his  estate  as  follows :  "one-fourth  part  to 
be  given  to  the  families  of  George  Halloway, 
William  Blackburn,  and  A.  Barllett,  to  those  of 
their  children  that  my  wife  shall  think  proper; 
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but  in  a  greater  proportion  to  F.  P.  H.  than  to 
any  other  of  G.  H.'s  children;  to  E.  P.  Bartlett, 
in  greater  proportion  than  any  of  A.  B.'s  children. 
The  balance  to  be  given  to  the  families  of  C.  and 
I.  T.  G.'s  children  in  equal  proportion."  Held, 
that  the  children  of  C.  and  I.  T.  G.  took  per 
stirpes,  and  not  per  capita,  and  that  the  property 
devised  to  them  was  not  to  be  divided  into  two 
equal  parts,  one  moiety  to  be  assigned  to  each 
family.  Walker  el  al.  v.  GnJJin's  Heirs.  1 1  Wheat. 
375;  "6  Good.  Rep.  353. 

53.  Where  an  absolute  bequest  of  certain 
slaves  is  so  qualified  by  a  subsequent  limitation 
over,  so  that  if  either  of  the  testator's  grand- 
children should  die  without  a  lawful  heir  of  their 
bodies,  that  the  other  should  be  heir  of  his  estate, 
this  converted  the  previous  estate  into  an  estate 
tail ;  and  there  being  no  words  in  the  will  which 
Ies^lrai^ed  the  dying  without  issue,  to  the  time 
of  the  death  of  the  legatee,  the  limitation  over 
was  held  too  remote.  Williamson  v.  Daniel,  12 
Wheat.  568;  6  Cond.  Rep.  651. 

54.  A  devise,  "I  give  to  my  beloved  son  E. 
W.  G.,  two  third  parts  of  that  my  Ferry  Farm, 
so  called,  &c.,  to  him  the  said  E.  \V.  G.,  his  heirs 
and  assigns  for  ever,  he  my  said  son  E.  W.  G., 
paying  all  my  just  debts  out  of  said  estate  ;  and 
I  do  hereby  order,  and  it  is  my  will,  that  my  son 
E.  W.  G.  shall  pay  all  my  just  debts  out  of  the 
estate  herein  given  to  him  as  aforesaid,"  creates 
a  charge  upon  the  estate  in  the  hands  of  the  de- 
visee. Potter  V.  Gardner  et  al,  12  Wheat.  498; 
6  Cond.  Rep.  606. 

55.  A  devise  to  A,  "and  if  he  shall  die  with- 
out an  heir  before  he  shall  arrive  at  the  age  of 
twenty-one  years,  that  then  all  that  is  to  him 
herein  bequeathed  to  be  equally  divided  amongst 
his  brothers  and  sisters,  or  their  heirs."  A  takes 
a  fee  simple,  with  an  executory  devise  over  to 
his  brothers  and  si.sters.  Lippett  v.  Hopkins  et  ah, 
1  Gallis.  C.  C.  R.  454. 

56.  The  first  rule  in  the  construction  of  a  will 
is  to  efTectuate  the  declared  intention  of  the  tes- 
tator, if  by  law  it  may  prevail.  To  this  rule  all 
others  bend.  But  the  intention  of  the  testator 
must  be  clear  and  explicit,  for  the  heir  at  law  is 
not  to  be  disinherited  unless  by  express  words 
or  manifest  intention.  Upon  this  ground  it  is, 
that  if  a  devise  of  land  be  without  expressing 
any  particular  estate,  the  devisee  takes  an  estate 
for  life  only,  unless  from  the  context  a  greater 
estate  was  manifestly  intended.     Ibid. 

57.  Nor  is  it  sufficient  for  the  testator  to  ex- 
press a  general  intention  to  dispose  of  all  his 
property,  to  turn  an  estate,  otherwise  for  life, 
into  a  more  enlarged  estate ;  for  though  general 
introductory  words,  to  this  effect,  may  sometimes 
aid  in  the  construction  of  doubtful  and  obscure 
clauses,  yet  they  are  not  permitted  to  supply 
material  defects,  or  to  convert  a  life  estate  into 
a  fee.     Ibid. 

58.  Courts  of  law,  however,  are  solicitous  to 
effectuate  the  real  intention  of  the  testator,  when 
it  can  be  legally  inferred  from  the  words  of  the 
will.  They  will,  therefore,  bring  different  clauses 
in  aid  of  each  other;  enlarge  the  sense  of  some 
words,  and  restrain  that  of  others;  and  combine 
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different  devises,  in  order,  if  possible,  to  give  an 
uniform  construction  to  the  whole  will,  and  sup- 
ply the  defects  of  counsel  in  the  last  extremity 
of  life.     Ibid. 

59.  On  this  principle  it  has  been  resolved,  that 
if  a  devise  be  made  to  one,  without  specifying 
any  estate,  and,  in  case  of  an  indefinite  failure 
of  issue,  a  devise  over,  the  first  devisee  shall 
take  an  estate  tail;  for  it  is  manifest  that  the 
testator  intended  a  benefit  to  the  issue,  and  that 
the  estate  should  not  cease  but  on  a  general 
failure;  and  this  intention  can  be  effected  only 
by  declaring  the  estate  a  fee  tail  in  the  ancestor. 
Ibid. 

60.  And  even  where  the  estate  to  the  first  de- 
visee has  been  expressly  limited  for  life,  and  a 
devise  over  upon  a  like  failure  of  issue,  the  same 
construction  has  prevailed.  And  so,  where  no 
estate  whatever  has  been  directly  devised,  upon 
the  implication  arising  over  on  the  failure  of  his 
issue,  the  devisee  has  been  permitted  to  take  an 
estate  tail.     Ibid. 

61.  There  are  cases  of  an  estate  tail  arising 
by  implication  ;  nor  has  a  less  liberal  construc- 
tion been  adopted  as  to  a  fee  simple.     Ibid. 

62.  It  is  a  settled  principle  that  where  an 
estate  is  devised  to  one  generally,  with  a  re- 
mainder over  upon  a  limited  contingency,  as 
upon  his  dying  under  twenty-one  years,  the  first 
devisee  shall  take  a  fee  simple  ;  for  if  the  intent 
were  to  give  only  a  life  estate,  with  remainder 
over,  there  would  be  no  reason  for  limiting  it 
to  the  death  under  age.  On  the  other  hand,  in- 
stances occur  in  which  the  ordinary  import  of 
words  is  restrained,  in  order  to  carry  into  effect 
the  apparent  intention  of  the  testator.  Where, 
therefore,  he  devises  to  one  and  his  heirs,  and 
upon  an  indefinite  failure  of  his  issue,  remainder 
over,  the  word  heirs  is  restrained  to  heirs  of  his 
body,  in  order  to  give  effect  to  the  remainder 
over,  which  otherwise  would  be  too  remote  and 
void.     Ibid. 

63.  So,  if  the  devise  be  to  one  and  his  heirs, 
and  upon  an  indefinite  failure  of  heirs,  then  over 
to  a  person  who  might  be  an  heir  to  the  first  de- 
visee, his  estate  is  restrained  to  a  fee  tail ;  for  he 
could  never  be  without  heirs  while  the  second 
devisee  or  his  heirs  existed  :  and  therefore  it  is 
plain  that  the  testator  used  the  word  "heirs"  as 
enuivalent  to  "heirs  of  the  body."  But  if,  in  "a  like 
case,  the  devise  over  were  to  a  stranger,  the  ge- 
neral meaning  of  the  word  "heirs"  would  pre- 
vail ;  and  the  estate  over,  being  too  remote, 
would  be  void  as  an  executory  devise.     Ibid. 

64.  So  also,  if  the  devi.se  be  to  one  and  his 
heirs,  and  upon  a  limited  contingency,  to  take 
effect  in  his  life,  as  upon  his  dying  under  age, 
then  over,  the  first  estate  is  a  fee  simple,  whether 
the  ultimate  devisee  be  an  heir  or  a  stranger: 
for  the  second  devise  would  be  upon  a  limited 
contingency,  and  good  as  an  executory  devise, 
and  therefore  it  is  not  necessary  to  restrain  the 
previous  estate,  in  order  to  effectuate  the  inten- 
tion of  the  testator.  The  reason,  therefore,  of 
the  restraining  rule  ceasing,  the  effect  ceases 
also.  This  w'^as  first  held  in  Mdls  v.  Brown, 
which,  as  Lord  Kenyon  has  emphatically  ob- 
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served,  is  the  magna  charta  of  this  branch  of 
the  law,  and  has  never  been  departed  from. 
Ibid. 

65.  Devise  by  testator  to  his  wife  for  life,  and 
after  her  decease  to  her  two  daughters,  A  and 

B,  to  them,  their  heirs  and  assigns;  but  in  case 
they  should  die  without  issue,  that  the  same 
should  go  to  and  invest  in  their  two  sisters,  C 
and  D.  Held,  that  the  devise  to  A  and  B  was 
a  fee  tail,  and  not  a  fee  simple;  the  contingency 
upon  which  the  limitation  was  to  take  effect,  not 
being  limited  to  a  life  in  being,  but  being  upon 
an  indefinite  failure  of  issue;  and  that  the  estate 
to  C  and  D  was  a  vested  remainder,  to  take 
effect  upon  the  death  of  both  A  and  B  without 
issue.  That  cross  remainders  in  tail  were  to  be 
implied  between  A  and  B.  That  at  common 
law  A  and  B  would  take  joint  estates  for  life, 
with  several  remainders  in  tail  to  their  ipsue ; 
but  by  the  statute  of  Rhode  Island,  it  would  be 
turned  into  a  tenancy  in  common,  and  several 
estates  tail  in  possession  vested  in  them.  Query. 
Whether  C  and  D  took  estates  for  life,  or  in  fee, 
under  the  will.  Lillcbridge  v.  Adie,  1  Mason's  C. 

C.  R.  225. 

66.  Where,  in  a  will,  a  power  has  been  given, 
and  there  has  been  a  complete  execution  of  it, 
and  something  added  which  is  improper,  and 
inconsistent  with  the  purpose  of  the  power;  the 
execution  is  good,  and  the  excess  is  void.  JVar- 
ner  and  Wife  v.  Hoivell  and  Wife,  3  Wash.  C.  C. 
R.  12, 

67.  Aliter,  if  the  boundaries  between  the  ex- 
cess and  the  execution  are  not  distinguishable. 
Ibid. 

68.  Courts  always  lean  in  favour  of  the  exe- 
cution of  the  power,  if  it  can  be  supported  ;  even 
if  it  should  disappoint  the  person  executing  the 
power.     Ibid. 

69.  A  bond  was  given  before  marriage,  to 
trustees,  in  the  nature  of  a  marriage  settlement. 
The  will  of  the  obligor,  devising  real  estate  to 
his  wife,  was  held  to  be  an  execution  of  the  sti- 
pulations in  the  bond.  Bryant  v.  Hunter  ct  al., 
3  Wash.  C.  C.  R.  48. 

70.  It  is  a  general  rule,  that  a  devise  of  land 
is  not  a  satisfaction  or  part  performance  of  an 
agreement  to  pay  money.     Ibid. 

71.  There  is  no  principle  of  law  which  will 
subject  the  real  estate  of  the  creditor,  in  the 
halids  of  his  devisee  or  heir,  to  satisfy  the  repre- 
sentatives of  the  personal  estate  of  the  same 
creditor.     Ibid. 

72.  A  devise  to  A,  and,  if  he  die  without  heir 
or  issue,  the  estate  to  go  to  B,  his  brother,  gives 
an  estatie  tail  to  A  by  implication.  JVillis^  Lessee 
V.  Bucher  et  al,  3  Wash.  C.  C.  R.  309. 

73.  Certain  expressions  in  a  will,  showing  the 
intention  of  the  devisor  to  dispose  of  his  whole 
estate,  may  often  enlarge  an  estate,  which  wouK! 
otherwise  be  for  life  oidy,  into  a  fee;  as,  a  de- 
vise to  A,  "freely  to  be  possessed  or  enjoyed;" 
for  here  the  implied  intention  is  not  inconsistent 
with  the  declared  intention.  But  if  real  estate 
be  given  to  A  expressly  for  life  or  in  tail,  either 
expressly  or  by  clear  implication ;  there  are  no 
instances  where  such  estates  have  been  convert- 


ed  into  a  fee  simple,  by  words  of  doubtful  im- 
port used  in  either.     Ibid. 

74.  The  law  never  unnecessarily  creates  an 
executory  devise,  unless  where  the  testator's 
intention  would  otherwise  be  defeated.     Ibid. 

75.  The  general  principle  to  be  extracted  tVom 
the  authorities  is,  that  the  words  "dying  without 
issue,"  in  reference  to  freehold  e.states,  are  to  be 
construed  an  indefinite  failure  of  issue,  unless 
there  be  something  in  the  conte.xt  which  mani- 
festly confines  the  sense  to  a  definite  period  of 
time.  In  respect  to  terms  of  years  and  other 
personal  estate,  courts  have  very  much  inclined 
to  lay  hold  of  any  words  to  tie  up  the  generality 
of  the  expression,  "dying  without  issue,"  and 
confine  it  to  dying  without  issue  living  at  the 
time  of  the  person's  decease.  But  in  respect  to 
freeholds,  the  rule  has  been  rigidly  enforced, 
and  rarely  broken  in  upon,  unless  there  were 
strong  circumstances  to  repel  it.     Ibid.  235. 

76.  T.  P.,  by  his  will,  gave  all  the  annual  in- 
come of  his  estate  to  his  wife  during  her  widow- 
hood, to  be  equally  divided  between  her  and  his 
son;  but  if  it  should  so  happen  that  his  wife 
should  change  her  condition,  then  he  gave  the 
direction  of  his  son's  education  to  T.  P.  He 
afterwards  devised  a  part  of  his  real  estate  to 
his  son  specifically.  At  the  time  of  the  decease 
of  T.  P.,  he  left  his  wife,  who  afterwards  mar- 
ried ;  his  son,  and  a  granddaughter,  the  child  of 
a  deceased  son.  Lessee  of  Pryor  v.  Dunlcle  et 
al,  2  Wash.  C.  C.  R.  416. 

77.  The  court  held  that  T.  P.  died  intestate 
as  to  all  the  estate  not  specifically  devised  to  his 
son  ;  the  widow  having  no  interest  in  it  after  the 
termination  of  her  widowhood  ;  and  his  grand- 
daughter was  entitled  to  a  moiety  thereof.  Ibid. 

78.  P.  F.  being  seised  of  one  thousand  seven 
hundred  and  five  acres  of  land,  devised  the 
same  as  follows:  "Unto  my  well-beloved  and 
only  daughter.  E.  F.,  alias  W.,  and  her  husband, 
J.W.,  all  the  remaining  part  of  my  estate,  not 
sold  in  my  lifetime,  both  real  and  personal,  to 
them,  their  heirs,  begotten  of  their  bodies,  or 
assigns,  for  ever;  or  for  want  of  such  heirs  and 
assigns,  then  to  the  heirs  begotten  by,  or  either 
of  them,  and  to  their  assigns,  forever;  all  of 
which  estate  is  given  as  a  portion  to  my  dear 
and  only  daughter  aforementioned."  Held,  that 
the  will  clearly  intended  to  give,  and  does  give, 
to  J.  W.  and  wife  an  estate  tail ;  and  in  the  event 
of  their  death  without  issue,  then  it  was  given 
to  the  heirs  of  the  body  of  the  survivor.  Wri^lit 
v.Sco/^  4  Wash.  C.C.R.  16. 

79.  K.  being  seised  of  lands  in  the  state  of 
New  York,  devised  the  same  to  his  son  Joseph, 
in  fee,  and  other  lands  to  his  son  JNIedcef,  in  fee, 
and  added,  "It  is  my  will,  and  I  do  ortler  and 
appoint,  that  if  either  of  my  sons  should  depart 
this  life  without  lawful  issue,  his  share  or  part 
shall  go  to  the  survivor;  and  in  case  of  both 
their  deaths  without  lawful  issue,  then  I  give 
all  the  proi)erty  to  my  brother  I.  E.  and  my  sis- 
ter H.  I.  and  their  heiis."  .1.,  one  of  the  sons, 
died  without  lawful  issue  in  1812,  leaving  his 
brother  IM.  surviving,  who  afterwards  died  with- 
out issue.     Held,  that  J.  look  an  estate  in  fee, 
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defeasible  in  the  event  of  his  dying  without 
issue  in  the  lifetime  of  his  brother;  that  the 
hmitation  over  was  good  as  an  executory  de- 
vise ;  and  the  estate,  on  the  death  of  J.,  vested 
in  his  surviving  brother,  M.  Jachon,  ex  dem. 
St.  John,  V.  Chew,  12  Wheat.  156;  6  Cond.Rep. 
489. 

80.  Courts  are  at  liberty,  in  last  wills  and  tes- 
taments, to  efTectuate  the  intention  of  the  tes- 
tator, if  by  law  it  can  be  done.  But  in  ascer- 
taining what  that  intention  is,  the  construction 
which  has  been  put  upon  like  words,  and  the 
artificial  rules  by  which  it  is  styled  and  fixed  in 
the  authorities,  are  to  be  inflexible  guides  where 
they  distinctly  and  pointedly  apply.  Lillebridge 
V.  Adie,  1  Mason's  C.  C.  R.  234. 

81.  A  devise,  even  after  a  fee,  in  case  the 
original  devisee  should  die  before  he  came  of 
age,  or  without  issue,  is  a  good  executory  de- 
vise;  and  the  word  or  is  construed  and;  so  that 
the  second  devise  would  be  defeated,  either  by 
the  first  devisee  attaining  his  age,  or  having 
issue :  and  the  reason  is,  that  otherwise,  if  the 
first  devisee  should  die  under  age,  although  he 
had  issue  living,  the  estate  to  him  would  be  de- 
feated, contrary  to  the  manifest  intention  of  the 
testator.     Ibid. 

82.  It  may  also  be  admitted,  as  is  asserted  by 
the  late  learned  Mr.  Fearne,  that  though  an  exe- 
cutory devise  in  tail,  or  in  fee,  to  one  in  esse, 
after  a  dying  without  issue,  is  void;  yet  that  an 
executory  devise  for  life  to  one  in  esse,  to  take 
place  after  a  dying  without  issue,  may  be  good ; 
because,  in  the  latter  case,  the  future  limitation 
being  only  for  the  life  of  one  in  esse,  it  must 
necessarily  take  place  during  that  life,  or  not  at 
all ;  and  therefore  the  failure  of  issue  in  that 
case  is  confined  to  the  compass  of  a  life  in  being. 
But  it  by  no  means  follows  from  this  admission, 
that  every  such  limitation  over  for  life  is  to  be 
construed  an  executory  devise  ;  for  an  estate  for 
life  may  well  be  limited  to  take  effect  after  an 
indefinite  failure  of  issue,  in  which  case  it  is  a 
mere  vested  remainder  for  life  after  an  estate 
tail.  What,  therefore,  shall  be  the  effect  of  a 
limitation  over  for  life  to  one  in  esse  after  a  pre- 
vious estate  devised,  which  may  be  either  an 
estate  in  fee,  or  in  tail,  depends  upon  the  con- 
text, and  the  intention  of  the  testator,  to  be  col- 
lected from  the  whole  will.  It  may  be  either 
a  regular  remainder,  or  an  executory  devise,  as 
the  intention  of  the  testator  may  be  best  an- 
swered.    Ibid. 

83.  It  is  clearly  settled,  that  though  after  a 
limitation  to  A.  and  his  heirs,  a  devise  even  to 
a  stranger,  after  a  dying  without  heirs,  is  void, 
as  being  too  remote;  yet,  that  if  such  devise 
over  be  to  a  person  who  is  a  relation  of,  and  ca- 
pable of  being  collateral  heir  to,  the  first  devisee, 
in  that  case  the  first  devisee  takes  only  an  estate 
tail,  because  the  limitation  over  to  a  collateral 
heir  shows  that  lineal  heirs  only  could  have  been 
intended  by  the  testator.  But  if,  in  such  case, 
the  devise  over  be  after  a  dying  without  issue, 
then  the  word  "issue"  clearly  qualifies  the 
meaning  of  the  preceding  word  "heirs,"  and 
will  reduce  the  first  estate  to  a  fee  tail,  whether 


the  devise  over  be  to  a  stranger  or  to  a  collateral 
heir.     Ibid. 

84.  These  cases  completely  govern  all  cases 
when  the  limitation  is  upon  an  indefinite  failure 
of  issue ;  and  that  as  well  when  the  estate  over 
is  for  life,  as  in  fee.  In  the  present  case  there 
is  no  intent  appearing  to  make  the  words  carry 
any  other  sense  than  what  they  import  at  law, 
viz.,  an  indefinite  failure  of  issue  ;  if  so,  then  the 
estate  in  the  first  devi.sees  is  clearly  an  estate 
tail.     1  Mason's  C.  C.  R.  238. 

85.  A  devise  to  the  testator's  wife  until  his 
son  P.  should  attain  the  age  of  twenty-one  years, 
and  after  P.  should  attain  that  age,  that  he  should 
enter  into  possession  of  a  moiety;  "and  I  do 
hereby  devise  and  dispose  of  the  whole  of  the 
reversion  of  all  the  aforesaid  lands  and  real 
estate  unto  my  said  son  P.,  to  be  and  remain  to 
him,  his  heirs  and  assigns  for  ever;  but  if  my 
said  son  P.  should  die  before  he  attain  the  age 
of  twenty-one,  or  without  lawful  issue,  then  the 
aforesaid  devised  premises,  &c.  to  descend  to 
my  male  heir  in  fee  simple."  Held,  that  P.  took 
an  indefeasible  estate  in  fee  simple  on  his  at- 
taininff  twenty-one  years  of  age.  Arnold  ct  al.  v. 
Buff  am,  3  Mason's  C.  C.  R.  208. 

86.  A  devise  of  "a  mill  with  the  appurten- 
ances," conveys  not  the  buildings  merely,  but 
the  land  under,  and  appertaining  to,  and  used 
with  the  mill.  Whitney  v.Olneyetal..  3  Mason's 
C.  C.  R.  280. 

87.  A.  devised  an  estate  to  his  son  "J.  S.  and 
to  his  male  heir,"  in  the  singular  number,  '-and 
to  his  heirs  and  assigns  for  ever,"  but  if  J.  S. 
should  depart  this  life,  leaving  no  male  heir  law- 
fully begotten  of  his  body  as  aforesaid,  then  to 
testator's  grandson,  W.  0.  in  fee.  Held,  that  J. 
S.  took  an  estate  in  fee  tail  male,  with  remain- 
der over  to  W.  O.  on  the  indefinite  failure  of 
issue  of  J.  S.  Osborne  y.Shrieve  et  al.,  3  Mason's 
C.  C.  R.  391. 

88.  A.  devised  to  "all  his  surviving  children 
in  equal  divisions,"  all  his  real  estate,  and  sub- 
sequently, by  a  codicil,  revoked  the  devise  as  to 
his  daughter  £.  without  making  any  disposition 
of  her  share.  Held,  that  the  devise  being  to  the 
children  as  tenants  in  common,  the  revocation 
as  to  E.  did  not  pass  her  share  to' the  other  sur- 
viving children  :  but  as  to  that  portion  the  testa- 
tor died  intestate.  Browncll  ct  xix.  v.  D'Wolf.  3 
Mason's  C.  C.  R.  486. 

89.  A  codicil,  confirming  a  will,  is  in  law  a 
republication  of  the  will,  so  that  the  will  passes 
real  estate  purcha.sed  after  the  will  was  made. 
Ibid. 

90.  A  legacy  bequeathed  to  a  granddaughter, 
by  the  codicil,  in  lieu  of  a  devise  in  the  will  to 
the  mother,  who  had  since  deceased,  is  a  revo- 
cation of  the  original  devise  to  the  mother. 
Ibid. 

91.  A  devisee  cannot  maintain  a  bill  of  re- 
vivor, but  he  may  maintain  an  original  bill  in 
the  nature  of  a  bill  of  revivor,  and  thus  oblairi 
the  benefit  of  the  original  proceedings  as  well 
before  as  after  there  has  been  a  decree  in  the 
original  suit.  Slack  v.  Walcott,  3  Mason's  C.  C. 
R.  508. 
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92.  The  testator  devised  all  his  estate  to  his 
wife  for  life  ;  if  she  died  before  his  son  J.  arrived 
of  age,  then  to  his  daughter  A.  until  J.  came  of 
age  :  at  that  time  the  estate  to  be  divided  equally 
anfiong  his  three  children,  in  fee,  or  to  the  sur- 
vivors of  them  if  either  should  die  without  issue. 
If  all  his  children  should  die  without  issue,  and 
neither  should  survive  him,  then  to  her  in  fee. 
Held;  that  the  devise  might  be  construed  (sub- 
ject to  the  wife's  life  estate)  either  as  a  devise 
to  all  the  children,  in  fee  absolutely,  on  J.'s  ar- 
rival at  age,  even  though  the  wife  was  then 
living,  and  they  all  died  before  that  period  with- 
out issue,  then  to  his  wife  in  fee ;  or  as  a  devise 
of  the  estate  to  the  children  in  fee,  determinable 
on  their  dying  in  her  lifetime  without  leaving 
issue;  and  in  that  event  an  executory  devise 
over  to  her  in  fee.  But  if  neither  construction 
could  be  adopted,  then  as  all  the  children  died 
in  the  lifetime  of  the  wife,  but  two  of  them  left 
issue  who  survived  her,  the  estate  in  the  event 
must  be  considered  an  intestate  estate  undis- 
posed of  by  will,  inasmuch  as  the  devise  over  to 
the  wife  could  not  take  effect.  Nightingale  v. 
Shelden,  5  Mason's  C.  C.  R.  336. 

93.  A  devise  to  "A  and  to  his  male  children, 
lawfully  begotten  of  his  body,  and  their  heirs 
for  ever,  to  be  equally  divided  among  them  and 
their  heirs  for  ever,"  passes  a  life  estate  to  A 
with  a  contingent  remainder  in  fee  to  his  chil- 
dren, he  having  no  children  when  the  will  was 
mad«.  Sisson  v.  Seabury,  1  Sumner's  C,  C.  R. 
235. 

94.  A  devise  to  A  for  life,  and  after  her  death 
to  her  second  son  B,  and  to  his  lawfully  begot- 
ten children  in  fee  simple  for  ever;  but  in  case 
he  should  die  without  children  lawfully  begotten 
lo  C,  the  other  son  of  A,  and  to  his  lawfully 
begotten  children  for  ever.  At  the  lime  the  will 
was  made  B  had  no  children.  Hcld^  that  B 
took  an  estate  in  fee  tail,  with  remainder  to  C 
on  an  indetinite  failure  of  issue  of  B.  Parhnan 
V.  Bowdoin,  1  Sumner's  C.  C.  R.  359. 

95.  The  testator  devised  to  his  wife  one-third 
of  his  personal  estate  for  ever,  for  her  own  pro- 
per use  and  benelit ;  and  also  one-third  of  all 
his  real  estate,  during  her  lifetime;  and  in  the 
event  of  her  death,  all  the  right  in  real  property 
bequeathed  to  her  should  be,  and  by  the  will  is, 
4eclared  to  be  vested  in  his  infant  son.  The 
testator  then  proceeded  to  devise  sundry  lots 
and  houses  to  his  mother,  his  sisters,  his  bro- 
thers, separately,  and  his  son.  These  are  given 
lo  their  respective  devisees  "as  their  property 
for  ever."  He  then  devised  the  balance  of  his 
real  estate  to  his  infant  son,  '•  for  ever,"  believed 
to  be  certain  lots  specified  in  the  will.  Held, 
that  the  wife  took  under  the  will,  one-third  of 
all  the  real  estate  of  the  testator,  during  her  life, 
and  that  his  son  took  a  fee  simple  in  one-third 
of  the  property  given  to  the  brothers  and  sisters 
of  the  testator,  subject  to  the  devise  to  his  mo- 
ther, and  a  fee  simple  in  all  the  real  estate  spe- 
cifically devised  to  him,  subject  to  the  devise  of 
one-third  to  his  mother,  during  his  life.  Walker 
V.  Parker  et  al.,  13  Peters,  166. 

96.  The  devisee  of  one  of  the  lots  devised  to 
him  for  ever,  which  the  court  heKi  was  subject 


to  the  right  to  one-third  in  the  wife  of  the  de- 
visor, and  one-third  alter  her  decease,  in  lee  to 
the  son  of  the  devisor,  cannot,  by  a  proceeding 
in  chancery,  compel  a  sale  of  the  property  de- 
vised, or  a  partition,  without  the  court  are  fatis- 
lied  it  would  be  for  the  benefit  of  the  infant  son 
to  make  such  sale,  and  without  the  consent  of 
all  the  other  parties  interested  in  the  property. 
Ibid. 

97.  In  a  devise  of  real  estate,  the  title  passes 
to  the  devisee  at  the  death  of  the  testator,  and 
the  probate  of  the  will  relates  back  to  that  time. 
Ex  parte  Fuller,  2  Story's  C.  C.  R.  327. 

98.  A  devise  by  will  vests  in  the  devisee  only 
upon  his  consent  thereto;  but  when  the  devise 
is  plainly  for  his  benefit,  as  if  it  be  of  an  uncon- 
ditional fee,  without  trust  or  incumbrance,  hia 
consent  will  be  presumed,  and  some  solemn  act 
is  required  to  constitute  a  disclaimer  or  renun- 
ciation thereof.     Ibid. 

99.  The  provision  in  the  revised  statutes  of 
Maine,  chapter  92,  section  25,  in  relation  to  the 
probate  of  wills,  is  merely  affirmative  of  the 
law,  as  it  antecedently  stood.     Ibid. 

100.  The  testator  gave  his  residuary  estate  to 
John  West.  The  word  devise  was  not  used  in 
the  will,  but  it  was  manifest  from  the  whole  of 
the  will  that  the  testator  intended  to  give  his 
legatee  a  beneficial  and  substantial  interest.  It 
was  held  that  the  legatee  will  take  the  real  as 
well  as  the  personal  estate.  Buriccll  v.Mande- 
villc,  2  Howard,  573. 

101.  Newit  Vick,  of  the  state  of  Mississippi, 
died  leaving  a  wife  and  four  sons,  Harlwell 
Vick,  John  Wesley  Vick,  William  Vick,  and 
Newit  Vick,  and  nine  daughters,  Nanc)',  Sarah, 
Mary,  Eliza,  Lucy,  Matilda,  Amanda,  Martha, 
and  Emily.  His  wife  died  soon  after  her  hus- 
band. By  his  will,  he  gave  to  his  wife  an  equal 
share  of  his  personal  estates,  and  also,  during 
her  life,  the  tract  of  land  at  the  open  woods  on 
which  he  resided,  or  the  tracts  near  the  river,  as 
she  might  choose,  reserving  two  hundred  acres 
on  the  upper  part  of  the  uppermost  tract,  to  be 
laid  oiT  into  town  lots,  at  the  discretion  of  his 
executors.  "I  will  and  dispose  to  each  of  my 
daughters  one  equal  proportion  with  my  sons 
and  wife,  as  they  come  of  age  or  marry;  and  to 
my  sons  one  equal  part  of  my  personal  estate, 
as  they  come  of  age,  together  with  all  my  lands, 
all  of  which  I  wish  to  be  appraised,  valued  and 
divided,  when  my  son  Wesley  arrives  at  the  age 
of  twenty-one  years,  the  said  Wesley  having 
one  part,  and  my  son  Wdliam  hiiviiig  one  olher 
part  of  the  tracts  unclaimed  by  my  wife  Eliza- 
beth;  and  I  bequeath  to  my  son  Newit,  at  the 
death  of  rny  wife,  the  tract  she  may  prefer  to 
occupy.  1  wish  it  lo  be  distinctly  understood, 
that  that  part  of  the  estate  which  my  son  Hart- 
well  has  received,  siiali  be  valueil  and  considered 
as  his,  and  as  part  of  his  proportion  of  my  estate." 
His  son  Hartwell  and  his  nejihew,  William  B. 
Vick,  were  appointed  executors  of  the  will. 
The  testator  expresses  his  wish  that  the  whole 
of  his  property,  real  and  personal,  reserving  the 
provisions  before  made,  shall  be  kept  logelher, 
for  the  raising,  educating,  and  for  the  benefit  of 
the  before-mentioned  children.    "The  town  lots 
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of  two  acres  on  the  bank  of  the  river,  on  which 
the  s;iid  brick-house  is  erected,  belongs  to  my- 
self, son  Hartwell,  and  James  H.  Center,  when 
Center  pays  his  part.  I  wish  my  executors 
furthermore  to  remember,  that  the  town  lots 
now  laid  off.  and  hereafter  to  be  laid  off,  on  the 
aforementioned  two  hundred  acres  of  land, 
should  be  sold  to  pay  my  just  debts,  or  any 
other  engaiiements,  in  preference  to  any  other 
of  my  property,  for  the  use  and  benefit  of  all 
my  heirs;  and  "that  James  H.  Center  have  a  title 
made  to  him  for  one  lot  already  laid  off,  of  half 
an  acre,  in  said  two  hundred  acres,  on  which 
he  has  budded,  when  he  pays  to  my  executors 
the  sum  of  three  hundred  dollars."  By  the  will, 
the  lots  which  remained  in  the  town  laid  off  on 
the  two  hundred  acres  were  to  be  sold  for  the 
benefit  of  all  the  heirs,  after  the  debts  of  the 
testator  had  been  paid.  Larcr  v.  Vick,  2  Howard, 
464. 

102.  An  executor  who  married  the  devisee 
of  certain  property,  and  who  had  the  manage- 
ment of  the  estate,'  held  the  estate  not  as  de- 
visee but  as  executor,  and  not  as  the  husband 
of  the  devisee.    Price  v.  Sessions,  3  Howard,  624. 

103.  None  of  the  property  could  be  delivered 
to  the  devisee  by  the  executor,  until  the  provi- 
sions of  the  will  were  accomplished.     Ibid. 

104.  The  testator  devised  land  to  his  wife  and 
son,  provided  his  wife  should  retain  possession 
and  occupation  of  the  land  until  the  son  arrived 
at  the  age  of  fifteen  years.  The  son  died  before 
he  attained  that  age.  Held,  that  the  wife  was 
entitled  to  hold  the^'land  untd  the  time  when  the 
son.  if  he  had  lived,  would  have  been  fifteen 
years  old.  Zoller''s  Lessee  v.  Eckert,  4  Howard. 
289. 

DISABILITY  OF  ALIENS. 
1.  Villato,  a  Spaniard  by  birth,  came  to  Penn- 
sylvania in  1793,  and  took  an  oath  of  allegiance 


before  the  mayor  of  the  city  of  Philadelphia, 
under  the  provisions  of  an  act  of  the  legislature 
of  that  state,  passed  on  the  13th  March,  1789. 
The  first  naturalization  act  was  passed  by  con- 
gress in  1790.  By  the  operation  of  the  consti- 
tution of  the  state  of  Pennsylvania,  adopted  after 
the  law  of  1789,  and  the  naturalization  law  of 
1790,  the  Pennsylvania  law  was  abrogated;  and 
at  the  time  of  the  taking  of  the  oath  of  alle- 
giance by  Villato,  the  law  under  which  it  was 
administered  did  not  exist.  Villato,  after  taking 
the  oath  in  1793,  went  to  the  West  Indies,  en- 
tered on  board  a  French  privateer,  and  acted  as 
prize-master  of  the  American  brig  John,  of  New 
York,  which  had  been  captured  by  the  privateer 
while  he  was  on  board  of  her,  and  he  procured 
the  John  to  be  libelled  and  condemned  as  prize 
at  Cape  Francois.  He  was  indicted  for  treason 
against  the  United  States,  in  the  circuit  court 
of  Pennsylvania.  The  court  held,  that  the  law 
under  which  Villato  took  the  oath  of  allegiance 
not  being  in  force,  he  could  not  be  guilty  of 
treason.  United  States  v.  Villato,  Circuit  Court  of 
the  LTnited  States  for  Pennsylvania,  2  Dall.  Rep. 
370,  373. 

2.  Alien  enemies,  who  are  commorant  in  their 
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own  country,  cannot  maintain  any  action  in  the 
courts  of  the  other  belligerent,  either  in  those 
of  common  law  jurisdiction,  or  those  which  pro- 
ceed according  to  the  law  of  nations  ai:d  of  war. 
It  is  sufficient  that  they  be  alleged  in  the  plead- 
ings to  be  alien  enemies;  for  if,  being  so,  they 
are  entitled  to  any  special  exemption,  they  must 
exhibit  evidence  of  it.  Johnson  v.  Merchandise, 
6  Hall's  Law  Journal,  97. 

3.  A  person  born  in  the  colony  of  New  York, 
in  1760,  of  Irish  parents,  who  went  to  Ireland, 
in  1771;  where  he  was  educated,  and  served  his 
apprenticeship,  and  remained  in  the  British  do- 
minions until  1795,  when  he  came  to  the  United 
States,  is  an  alien.  Hollingsu-orth  v.  Duane,  Wal- 
lace's C.  C.  R.  51. 

4.  An  alien  enemy  cannot  be  permitted  to 
make  the  declaration  required  by  law,  prepara- 
tory to  the  naturalization  of  aliens.  Ex  parte 
iVrcwma/i,  2Gallis.  C.  C.  R.  11. 

5.  A  person  beneficially  interested  in  a  suit, 
if  an  alien  enemy,  cannot  maintain  a  suit  in  the 
circuit  court  of  the  United  States,  in  the  name 
of  his  trustee,  who  is  not  an  alien.  But  it  is 
otherwise,  if  the  contract  out  of  which  the  suit 
originated  arose  out  of  a  trade  licensed  by  the 
government,  in  whose  courts  redress  is  sought. 
Crawford  v.  The  William  Pcnn,  Peters'  C.  C.  R. 
106. 

6.  An  alien  enemy  cannot  sustain  a  suit  in  the 
courts  of  the  United  States.  Mumford  v.  Mum- 
ford,  1  Gallis.  C.  C.  R.  366. 

7.  The  courts  of  the  United  States  have  no 
juris-diction  where  both  parties  are  aliens.  Mon- 
talet  v.  Murray,  4  Cranch,  46  ;  2  Cond.  Rep.  19. 

8.  An  alien  does  not  lose  his  right  to  sue  in 
the  courts  of  the  United  States,  by  his  residence 
in  a  state  of  the  Union.  Brecdlove  et  al.  v. 
Nicolet  et  al,  7  Peters,  413. 

9.  INIary land. —The  law  of  Maryland,  accord- 
ing to  the  common  law  of  England,  does  not 
give  the  right  to  inherit  lands,  distinct  from  the 
obligation  of  allegiance  existing  either  in  fact  or 
supposition  of  law.  Dawson'' s  Lessee  v.  Godfrey, 
4  Cranch,  321 ;  2  Cond.  Rep.  125,  126. 

10.  A  person  born  in  England,  before  the  year 
1775,  and  who  always  resided  there,  and  never 
was  in  the  United  States,  is  an  alien  ;  and  could 
not,  in  1793,  take  lands  in  Maryland  from  a 
citizen  of  the  United  States.     Ibid.  124. 

±1.  There  is  no  distinction,  whether  the  pur- 
chase be  by  grant  or  by  devise;  in  either  case, 
the  estate  vests  in  the  alien,  not  for  his  own 
benefit,  but  for  the  benefit  of  the  state;  or,  in 
the  language  of  the  ancient  law,  he  has  the 
capacity  to  "take,  but  not  to  hold  laiuls;  ami  they 
may  be  seised  info  the  hands  of  the  sovereign. 
Fairfax''s  Devisee  v.  Hunter,  7  Cranch,  603 ;  2 
Cond.  Rep.  622. 

12.  It  seems  indeed  to  have  been  held,  that 
an  alien  cannot  maintain  a  real  action  for  the  re- 
covery of  lands;  but  it  does  not  thence  follow 
that  he  may  not  defend,  in  a  real  action,  his  title 
to  the  lands,  against  all  persons  but  the  sove- 
reiirn.     Ibid.  '. 

13.  In  respect  to  these  general  rights  aiicl  dis- 
abilities  as  to  real  property,  there  is  no  difference 
between  alien  friends  and  alien  enemies. 
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14.  The  title  acquired  by  an  alien,  by  pur- 
chase, is.  not  divested  until  office  found  ;  the 
principle  is  founded  upon  the  ground,  that  as  the 
freehold  is  in  the  alien,  and  he  is  tenant  to  the 
lord  of  whom  tlie  lands  are  holden,  it  cannot  be 
divested  out  of  him,  but  by  some  notorious  act; 
by  which  it  may  appear  that  the  freehold  is  in 
another.     Ibid. 

15.  New  Jersey. — A  person  born  in  the  colony 
of  New  Jersey,  before  the  year  1775,  and  re- 
siding there  until  the  year  1777,  but  who  then 
joined  the  British  army,  and  ever  since  adhered 
to  the  British,  claiming  to  be  a  British  subject, 
and  demanding  and  receiving  compensation  from 
that  government  for  his  loyalty  and  sufferings  as 
a  refugee,  has  a  right  to  take  lands  by  descent, 
in  the  state  of  New  Jersey.  M'-llvaine  v.  Cox's 
Lessee,  4  Cranch,  209;  2  Cond.  Rep,  86. 

16.  The  alienage  of  the  vendee  is  not  a  suf- 
ficient ground  to  entitle  the  vendor  to  a  decree 
rescinding  a  contract  for  the  sale  of  lands;  though 
perhaps  it  might  afford  a  reason  for  denying  a 
specih'c  performance,  as  against  the  vendee. 
Hepburn  et  al.  v.  Dunloj)  et  at..  1  Wheat.  179;  3 
Cond.  Rep.  529. 

17.  The  statutes  eleven  and  twelve  William 
III.,  ch.  6,  which  are  in  foice  in  Maryland,  re- 
move the  disability  of  claiming  title  by  descent, 
through  an  alien  ancestor,  but  do  not  apply  to 
the  case  of  a  living  alien  ancestor,  so  as  to  create 
a  title  by  heirship,  where  none  would  exist  by 
the  common  law,  if  the  ancestor  was  a  natural 
born  subject.  M-Crecrijs  Lessee  v.  Somerville, 
9  Wheat.  354;  5  Cond.  Rep.  60S. 

18.  Thus  where  M.  died  seised  of  lands  in 
Maryland,  intestate  and  without  issue,  leaving 
a  brother  R.,  an  alien,  and  three  daughters,  nieces 
of  R.,  who  were  natural  born  citizens  of  the 
United  States,  it  was  held  that  they  could  not 
claim  as  heirs  to  M.,  through  R.,  their  father,  he 
being  an  alien  and  still  living.     Ibid. 

19.  Under  the  ninth  article  of  the  treaty  be- 
tween the  United  States  and  Great  Britain,  of 
1794,  it  is  not  necessary  for  the  alien  to  show 
that  he  was  in  the  actual  possession  or  seisin  of 
the  land,  at  the  date  of  the  treaty;  because  the 
treaty  applies  to  the  title,  whatever  that  might 
be;  and  gives  it  the  same  legal  validity  as  if  the 
parties  were  citizens.  The  title  of  an  alien 
ijiortgagee  is  protected  by  the  treaty.  Hughes 
et  al.  V.  Edwards  et  ux.,  9  Wheat.  489;  5  Cond. 
Rep.  648. 

20.  New  York. — G.  C,  born  in  the  colony  of 
New  Yoik,  went  to  England  in  17.'38,  and  resided 
there  untd  his  decease;  and  being  seised  of 
lands'fn  New  York,  on  the  30lh  November,  1776, 
he  devised  the  same  to  the  defendant  in  the 
ejectment,  and  E.  C,  as  tenants  in  common,  and 
he  tlii;d  so  seised  of  the  property,  in  December, 
1776.  The  defi'udant,  and  E.  C.  having  enter- 
ed on  the  land,  E.  C,  in  December,  1791,  sold 
to  the  defendant  his  interest.  The  defendant, 
and  E.  C,  were  both  born  in  England,  before 
the  revolution.  On  the  22d  of  March,  1791,  the 
legislature  of  New  York  passed  an  act  to  enable 
the  defendant  to  purchase  lands,  and  to  hold  all 
other  lands  to  which  he  might  then  be  entitled, 


within  the  state,  by  purchase  or  descent,  in  fee 
simple,  and  to  sell  and  dispose  of  the  same  as  a 
na-tural  born  citizen.  The  defendant  still  con- 
tinued a  British  subject.  Held,  that  he  was  en- 
titled to  hold  lands  so  devised  to  him  by  G.  C, 
and  transferred  by  E.  C.  Jackson  v.  Clarke,  3 
Wheat.  1 ;  4  Cond.  Rep.  188. 

21.  Where  a  person  dies,  leaving  issue,  who 
are  aliens,  they  are  not  deemed  his  heirs  at  law  ; 
but  the  estate  descends  to  the  ne.vt  of  kin  who 
have  inheritable  blood ;  in  the  same  manner  as 
if  no  such'  alien  was  in  existence.  Orr  v. 
Hodgson,  4  Wheat.  453  ;  4  Cond.  Rep.  506. 

22.  British  subjects  born  before  the  revolu- 
tion, are  equally  incapable  with  those  born  after 
it,  of  inheriting  or  transmitting  the  inheritance 
of  lands  in  the  United  States.  BlighVs  Lessee 
V.  Rochester,  7  Wheat.  535  ;  5  Cond.  Rep.  335. 

23.  A  person  born  in  New  York  before  the  4th. 
of  July,  1776,  and  who  remained  an  infant  with 
his  father  in  the  city  of  New  York  during  the 
period  it  was  occupied  by  the  British  troops ;  his 
father  being  a  royalist,  and  having  adhered  to 
the  British  government,  and  left  New  York  with 
the  British  troops,  taking  his  son  with  him,  who 
never  returned  to  the  United  States,  but  after- 
wards became  a  bishop  of  the  episcopal  church 
in  Nova  Scotia;  such  a  person  was  born  a  British 
subject,  and  continued  an  alien,  and  is  disabled 
from  taking  land  by  inheritance  in  the  state  of 
New  York.  Inglis  v.  2'he  Trustees  of  the  Sailors' 
Snug  Harbour,  3  Peters,  99. 

24.  If  such  a  person  had  been  born  after  the 
4th  of  July,  1776,  and  before  the  15th  of  Sep- 
tember, 1776,  when  the  British  troops  took  pos- 
session of  the  city  of  New  York  and  the  ad- 
jacent places,  his  infancy  incapacitated  him  from 
making  an  election  for  himself;  and  his  election 
and  character  followed  that  of  his  father;  sub- 
ject to  the  right  of  disaffirmance,  in  a  reason- 
able time  after  the  termination  of  his  minority; 
which  never  having  been  done,  he  remained  a 
British  subject,  and  disabled  from  inheriting 
land  in  the  state  of  New  York.     Ibid.  126. 

25.  The  rule  as  to  the  point  of  time  at  which 
the  American  ante  nati  ceased  to  be  British  sub- 
jects, differs  in  this  country  and  in  England,  as 
established  by  the  courts  of  justice  in  the  re- 
spective countries.  The  English  rule  is  to  take 
the  date  of  the  treaty  of  peace  in  1783.  The 
American  rule  is  to  lake  the  date  of  the  decla- 
ration of  independence.     Ibid.  121. 

26.  The  settled  doctrine  in  this  country  is, 
that  a  person  born  here,  but  who  left  the  coun- 
try before  the  declaration  of  independence,  and 
never  returned  here,  became  an  alien,  and  in- 
capable of  taking  lands  subsequently  by  de- 
scent. The  right  to  inherit  depends  upon  the 
existing  state  of  allegiance  at  the  time  of  the 
descent  cast.     Ibid.  121. 

27.  The  doctrine  of  perpetual  allegiance  is  not 
applied  by  the  British  courts  to  the  American 
ante  nati ;  and  the  supreme  court,  in  the  case  of 
Blight's  Lessee  v.  Rochester,  7  Wheat.  544, 
adopted  the  same  rule  with  respect  to  the  rights 
of  British  subjects  here.  That,  although  born 
before  the  revolution,  they  are  equally  incapablft 
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■with  those  born  subsequent  to  that  event,  of  in- 
heriting or  transmit  ting  the  inheritance  of  lands 
in  this  countiy.     Ibid. 

28.  The  Bruish  doctrine  therefore  is,  that  the 
American  ante  nati,  by  remaming  in  America 
after  the  peace,  lost  their  character  of  British 
subjects;  and  the  American  doctrine  is,  that  by 
withdrawing  from  this  country  and  atlhering  to 
the  British  government,  they  lost,  or  perhaps 
more  properly  speaking,  never  acquired  the  cha- 
racter of  American  citizens.     Ibid.  122. 

29.  The  right  of  election  must  necessarily 
exist  in  all  revolutions  like  the  American  revo- 
lution, and  is  well  established  by  adjudged  cases. 
Ibid. 

30.  The  court  in  the  case  of  M'llvaine's  Les- 
see V.  Co\e,  4  Cranch,  211,  fully  recognised  the 
right  of  election  ;  but  they  considered  that  Mr. 
Coxe  had  lost  that  right  by  remaining  in  the 
state  of  New  Jersey,  not  only  after  she  had  de- 
clared herself  a  sovereign  state,  but  after  she 
had  passed  laws  by  which  she  declared  him  to 
be  a  member  of,  and  in  allegiance  to  the  new 
government.     Ibid.  124. 

31.  Thomas  Scott,  a  native  of  South  Carolina, 
died  in  1782,  intestate,  seised  of  land  on  James' 
island,  having  two  daughters,  Ann  and  Sarah, 
both  born  in  South  Carolina  before  the  declara- 
tion of  independence.  Sarah  married  D.  P.,  a 
citizen  of  South  Carolina,  and  died  in  1802,  en- 
titled to  one-half  of  the  estate.  The  British 
took  possession  of  James'  island  and  Charleston 
in  February  and  May,  1780;  and  in  1781  Ann 
Scott  married  Joseph  Shanks,  a  British  officer; 
and  at  the  evacuation  of  Charleston  in  1782,  she 
went  to  England  with  her  husband,  where  she 
remained  until  her  death  in  1801.  She  left  five 
children  born  in  England.  They  claimed  the 
other  moiety  of  the  real  estate  of  Thomas  Scott, 
in  right  of  their  mother,  under  the  ninth  article 
of  the  treaty  of  peace  between  this  country  and 
Great  Britain,  of  the  19th  of  November,  1794. 
Held,  that  they  were  entitled  to  recover  and 
hold  the  same.  Shanks  et  al.  v.  Dupont  et  ah,  3 
Peters,  242. 

32.  Under  the  laws  of  New  York,  one  citizen 
of  the  state  cannot  inherit  in  the  collateral  line 
to  the  other,  when  he  must  make  his  pedigree 
or  title  through  a  deceased  alien  ancestor.  Les- 
see of  Levy  v.  3I-Cartee,  6  Peters,  102. 

33.  That  an  alien  has  no  inheritable  blood, 
and  can  neither  take  land  himself  by  descent, 
nor  transmit  land  from  himself  to  others  by  de- 
scent, is  common  learning.     Ibid. 

34.  If  Ann  Scott  was  of  ase  before  December. 
1782,  as  she  remained  in  South  Carolina  until 
that  time,  her  birth  and  residence  must  be 
deemed  to  constitute  her  by  election  a  citizen  of 
South  Carolina,  while  she  remained  in  that  state. 
If  she  was  not  of  age  then,  under  the  circum- 
stances of  this  case,  she  might  well  be  deemed 
to  hold  the  citizenship  of  her  father;  for  chil- 
dren born  in  a  country,  continuing  while  under 
age  in  the  family  of  the  father,  partake  of  his 
natural  character  as  a  citizen  of  that  country. 
Shanks  v.  Dupont,  3  Peters,  245. 

35.  All  British  born  subjects  whose  allegiance 
Great  Britain  has  never  renounced,  ought,  upon 


general  principles  of  interpretation,  to  be  held 
within  the  intent,  as  they  certainly  are  within 
the  words  of  the  treaty  of  1794.     Ibid.  250. 

36.  The  capture  and  possession  of  James' 
island  in  February,  1780,  and  of  Charleston  on 
the  nth  of  May,  in  the  same  year,  by  the  Bri- 
tish troops,  was  not  an  absolute  change  of  the 
allegiance  of  the  captured  inhabitants.  They 
owed  allegiance  to  the  conquerors  during  their 
occupation;  but  it  was  a  temporary  allegiance, 
which  did  not  destroy,  but  only  suspended  their 
former  allegiance.     Ibid.  246. 

37.  The  marnage  of  Ann  Scott  with  Shanks, 
a  British  officer,  did  not  change  or  destroy  her 
allegiance  to  the  state  of  South  Carolina;  be- 
cause marriage  with  an  alien,  whether  friend  or 
enemy,  produces  no  dissolution  of  the  native  al- 
legiance of  the  wife.     Ibid. 

38.  The  subsequent  removal  of  Ann  Shanks 
to  England  with  her  husband,  operates  as  a  vir- 
tual dissolution  of  her  allegiance,  and  fixed  her 
future  allegiance  to  the  British  crown  by  the 
treaty  of  peace  in  1783.     Ibid. 


DISCONTINUANCE  OF  A  CAUSE. 

Where  the  jury  omitted  to  find  on  one  of  the 
counts  in  the  indictment,  the  court  permitted  it 
to  be  discontinued.  United  Stales  v.  Keen,  1 
M'Lean's  C.  C.  R.  429. 


DISCONTINUANCE  OF  A  CAUSE  CERTI- 
FIED FROM  A  CIRCUIT  COURT  TO  THE 
SUPREME  COURT  OF  THE  UNITED 
STATES. 

1,  On  the  trial  of  a  cause  in  the  circuit  court 
of  the  district  of  Maine,  upon  certain  questions 
which  arose  in  the  progress  of  the  trial,  the 
judges  of  the  court  were  divided  in  opinion,  and 
the  questions  were,  at  the  request  of  the  plain- 
tiff", certified  to  the  supreme  court,  to  January 
term,  1835.  In  December,  1836,  the  plaintJil 
filed,  in  the  office  of  the  clerk  of  the  circuit 
court  of  Maine,  a  notice  to  the  defendant,  that 
he  had  discontinued  the  suit  in  the  circuit  court, 
and  that  as  soon  as  the  supreme  court  should 
meet  at  Washington,  the  same  disposition  would 
be  made  of  it  there,  and  that  the  costs  would 
be  paid  when  made  up.  A  copy  of  this  notice 
was  given  to  the  counsel  of  the  defendants. 
The  plaintiff's  counsel  asked  the  court  for  leave 
to  discontinue  the  cause,  and  the  discontinuance 
was  allowed.     Veazie  v.JVadlcigh  et  al,  11  Pe- 

2.  Query,  Whether  the  party  on  whose  mo- 
lion  questions  are  certified  to  the  supreme  coijrt, 
under  the  act  of  congress,  has  a  right,  generally, 
to  withdraw  the  record,  or  discontmue  the  case 
in  the  supreme  court ;  the  original  cause  being 
detained  in  the  circuit  court  for  ulterior  pro- 
ceedings  1     Ibid. 
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DISCOUNT. 

1.  The  taking:  of  interest  in  advance  upon  the 
discount  of  a  note  in  the  usual  course  of  busi- 
ness by  a  banker,  is  not  usury.  This  has  been 
long  settled,  and  is  not  now  open  for  controversy. 
Thornton  v.  The  Bank  of  Washington,  3  Pe- 
ters, 40. 

2.  The  taking  of  interest  for  sixty-four  days 
on  a  note  is  not  usury,  if  the  note  given  for  sixty 
days,  according  to  the  custom  and  usage  in  the 
banks  at  Washington,  was  not  due  and  payable 
until  the  sixty-fourth  day.  In  the  case  of  Renner 
V.  The  Bank  of  Columbia,  9  Wheat.  581,  it  was 
expressly  held,  that  under  that  custom  the  note 
was  not  due  and  payable  before  the  sixty-fourth 
day  ;  for  until  that  time  the  maker  could  not  be 
in  default.     Ibid. 

3.  Where  it  was  the  practice  of  the  party  who 
had  a  sixty  day  note  discounted  at  the  Bank  of 
Washington,  to  renew  the  note  by  the  discount 
of  another  note  on  the  sixty-third  day,  the  maker 
not  being  in  fact  bound  to  pay  the  note  according 
to  the  custom  prevailing  in  the  District  of  Co- 
lumbia, such  a  transaction  on  the  part  of  the 
banker  was  not  usurious,  although  on  each  note 
the  discount  for  sixty-four  days  was  deducted. 
Each  note  is  considered  as  a  distinct  and  sub- 
stantive transaction.  If  no  more  than  legal  in- 
terest is  taken  upon  the  time  the  new  note  has 
to  run,  the  actual  application  of  the  proceeds  of 
the  new  note  to  the  payment  of  the  former  note 
before  it  comes  due,  does  not  of  itself  make  the 
transaction  usurious.  Something  more  must 
occur.  There  must  be  a  contract  between  the 
bank  and  the  party  at  the  time  of  such  discount, 
that  the  party  shall  not  have  the  use  and  benefit 
of  the  proceeds  until  the  former  note  becomes 
due;  or  that  the  bank  shall  have  the  use  and 
benefit  of  them  in  the  mean  time.     Ibid. 


DISCOVERY. 


1.  The  principle  adopted  by  the  European 
nations,  in  relation  to  the  continent  of  America, 
was,  that  discovery  gave  title  to  the  government 
\)y  whose  subjects  or  by  whose  authority  it  was 
made,  against  all  European  governments;  which 
title  might  be  consummated  by  possession. 
Johnson  v.  Mcintosh,  8  Wheat.  543;  5  Cond. 
Rep.  528. 

2.  ^he  exclusion  of  all  other  Europeans,  ne- 
cessarily gave  to  the  government  of  the  nation 
making  the  discovery,  the  sole  right  of  accjuiring 
the  soil  from  the  natives,  and  making  settlements 
on  it.  It  was  a  right  with  which  no  Europeans 
could  interfere.  It  was  a  right  which  all  assert- 
ed for  themselves,  and  to  which  assertion  by 
others,  all  assented.  The  relations  which  existed 
between  the  natives  and  the  discoverers,  were 
regulated  by  themselves.  The  rights  thus  ac- 
quired being  exclusive,  no  other  power  could 
interpose  between  them.     Ibid. 


DISSEISIN. 

1.  Where  two  persons  are  in  possession  of 
lands  by  an  imperfect  or  tortious  title,  as  by  dis- 
seisin, a  release  of  one  will  enure  to  the  benefit 
of  both.  Flagg  v.  Mann,  2  Summer's  C.  C.  R. 
487. 

2.  A  disseisor  in  possession  has  a  lawful  es- 
tate, which  he  may  alien;  and  his  alienee  will 
have  a  good  title  as  against  all  persons  not  hav- 
ing a  paramount  title.     Ibid. 

3.  It  is  a  general  rule  that  a  disseisor  cannot 
qualify  his  own  wrong,  but  must  be  considered 
a  disseisor  in  fee.  But  this  rule  is  introduced 
for  the  benefit  of  the  disseisee,  to  enable  him  to 
elect  his  remedy;  and  it  must  appear  that  the 
party  found  in  possession,  entered  without  right; 
for  if  his  entry  was  congeable,  or  his  possession 
lawful;  his  entry  and  possession  will  be  consi- 
dered as  limited  by  his  right.  Ricard  v.  Wil- 
liams, 7  Wheat.  59;  5  Cond.  Rep.  237. 

4.  One  heir,  notwithstanding  his  entry  as  heir, 
may  afterwards,  by  disseisin  of  his  co-heirs,  ac- 
quire an  exclusive  possession,  upon  which  the 
statute  will  run  against  him.     Ibid. 

5.  Where  a  party  is  disseised,  he  cannot  con- 
vey his  title  to  the  premises  of  which  he  is  dis- 
seised, by  a  quit-claim  deed.  Wakefield  v.  lloss, 
5  Mason's  C.  C.  R.  18. 

6.  If  a  mere  trespasser,  without  any  claim  or 
pretence  of  title,  enters  into  land,  and  holds  the 
same  adversely  to  the  title  of  the  owner,  it  is  an 
ouster  or  di.sseisin  of  the  owner.  But  in  such  a 
case,  the  possession  of  the  trespasser  is  bounded 
by  his  actual  occupancy  ;  and,  consequently,  the 
owner  is  not  disseised,  except  as  to  the  portion 
so  occupied.  Lessee  of  Clarke  v.  Courtney,  5 
Peters,  320. 

7.  One  tenant  in  common  may  disseise  an- 
other; if  a  person  enter  into  possession,  claiming 
title  to  the  entirety  under  a  deed,  and  the  title 
turns  out  to  be  defective  as  to  a  moiety,  it  is  a 
disseisin  of  the  parties  entitled  to  that  moiety. 
Prescott  v.Nevers,  4  Mason's  C.  C.  R.  326. 

8.  Where  a  person  enters  into  possession  under 
a  recorded  deed,  claiming  title  to  entirety,  and 
exercises  acts  of  ownership,  it  is  a  disseisin  of 
all  persons  who  claim  title  to  the  same  land, 
to  the  extent  of  the  boundaries  in  the  deed. 
Ibid. 

9.  One  tenant  in  common  may  oust  his  co-te- 
nant, and  hold  in  severalty;  but  a  silent  posses- 
sion, accompanied  by  no  act  which  can  amount 
to  an  ouster,  or  give  notice  to  his  co-tenant  that 
his  possession  is  adverse,  ought  not  to  be  con- 
strued into  an  adverse  possession.  M-Clvng  v. 
Ross,  5  Wheat.  116;  4  Cond.  Rep.  603. 

10.  The  possession  of  a  disseisor,  to  bar  the 
plaintiff,  cannot  extend  beyond  the  limits  of  the 
particular  spot  occupied  by  him;  and  the  legal 
possession  of  the  right  owner  continues  unaffect- 
ed as  to  the  residue,  by  such  partial  tortious  pos- 
session. Lessee  of  Potts  v.  Gilbert.  3  Wash.  C. 
C.  R.  475. 

11.  New  York. — The  circumstance,  that  one 
took  possession  of  unoccupied  lauds  as  contract- 
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or,  to  transport  for  the  government  to  and  from 
a  fort  on  the  frontiers;  and  that  his  claim  com- 
prehended the  fort  itself,  as  well  as  the  land 
around  it ;  and  that  his  improvements  vrere  ne- 
cessary in  the  performance  of  his  contract,  were 
considered  evidence  that  he  did  not  hold  in  hos- 
tility, but  in  subordination  to  the  rights  of  the 
crown.    Fisher  v.  Harnden.  1  Paine's  C.  C.  R.  55. 

12.  Vermont. — In  order  to  avail  himself  of  the 
bar  of  the  statute  of  limitations  of  Vermont,  the 
party  setting  up  possession  as  a  defence  in  an 
action  of  ejectment,  must  show  that  there  had 
been  an  actual  ouster  by  some  person  entering 
into  possession  adversely  to  the  plaintiffs.  Pro- 
pagation Society  V.  Town  of  Pawlet,  4  Peters,  480. 

13.  If  one  enter  into  possession  under  a  belief 
that  he  has  a  limited  lawful  right,  as  under  a 
lease,  which  turns  out  to  be  void  ;  or  as  a  special 
occupant,  when  he  is  not  entitled  so  to  claim  ;  if 
he  be  a  disseisor  at  all,  it  is  only  at  the  election 
of  the  disseisee.  There  is  nothing  in  the  law 
which  prevents  the  disseisee  from  considering 
such  a  person  as  a  mere  trespasser;  or  which 
makes  such  un  entry  under  mistake  for  a  limitetl 
right,  a  disseisin  in  fee  absolutely  and  at  all 
events,  so  that  a  descent  cast  would  toll  the 
entry  of  the  disseisee.  Ricard  v.  Williams,  7 
Wheat.  59;  5  Cond.  Rep.  237. 

14.  Where  a  person  enters  into  land  under  a 
deed  or  title,  his  possession  is  construed  to  be 
co-e.\tensive  with  his  deed  or  title ;  and  although 
the  deed  or  title  may  turn  out  to  be  defective  or 
void,  yet  the  true  owner  will  be  deemed  to  be 
disseised  to  the  e.xtent  of  the  boundaries  of  such 
deed  or  title.  This,  however,  is  subject  to  some 
qualifications.  For  if  the  true  owner  be  at  the 
same  time  in  possession  of  part  of  the  land, 
claiming  title  to  the  whole,  then  his  seisin  e.\- 
tends.  by  construction  of  law,  to  all  the  land 
which  is  not  in  the  actual  possession  or  occu- 
pancy, by  enclosure  or  otherwise,  of  the  party 
so  claiming  under  a  defective  deed  or  title. 
Clark  V.  Courtney,  5  Peters,  319. 

15.  In  the  case  of  The  Society  for  propagating 
the  Gospel  v.  The  Town  of  Pawlet.  4  Peters,  480, 
the  court  held,  that  where  a  party  entered  as  a 
mere  trespasser,  without  title,  no  ouster  could 
be  presumed  in  favour  of  such  a  naked  posses- 
sion;  but  that  when  a  party  entered  under  a 
title  adverse  to  the  plaintiff,  it  was  an  ouster  of. 
and  an  adverse  possession  to  the  true  owner. 
The  doctrines  recognised  by  the  supreme  court 
are  in  harmony  with  those  established  by  the 
authority  of  other  courts,  especially  by  the  court 
of  Kentucky.  Bradstreet  v.  Huntington,  5  Pe- 
ters, 402. 

16.  The  common  law  generally  regards  dissei- 
sin as  an  act  of  force,  and  always  as  a  tortious 
act ;  yet  out  of  regard  to  having  a  tenant  to  the 
precipe,  and  one  promptly  to  do  service  to  the 
lord,  it  attaches  to  it  a  variety  of  legal  rights  and 
incidents.     Ibid. 


within  the  meaning  of  the  act  of  congress  of 
24th  July,  1813.  United  States  v.  Tenbrock,  Pe- 
ters' C.  C.  R.  180. 

2.  The  act  of  congress  of  24th  July,  1813,  im- 
posing a  duty  according  to  the  capacity  of  the 
still,  on  all  stills  employed  in  disiillnig  spirits 
from  domestic  or  foreign  materials,  and  inflict- 
ing a  penalty  of  one  hundred  dollars,  and  double 
duties,  for  using  any  still  or  stills,  or  implements 
in  distilling  spirituous  liquors,  without  first  ob- 
taining a  license,  as  required  by  the  act,  does 
not  e.\lend  to  the  rectification  or  purification  of 
spirits  already  distilled.  United  Statf.s  v.  TcnbroeJc, 
2  Wheat.  248  ;  4  Cond.  Rep.  109. 


DISTILLATION. 

1.  A  rectifier  of  spirits,  distilled  from  domestic 
materials  is  not  a  distiller  of  spirituous  liquors 


DISTRIBUTION  OF  PRIZES. 

1.  A  court  of  prize  will  take  cognizance  not 
only  of  questions  of  prize,  but  of  every  incident 
thereto,  until  a  final  adjustment  of  all  claims 
arising  from  the  capture.  It  will,  therefore,  en- 
tertain a  supplementary  suit  for  the  disposition 
of  the  proceeds  of  the  prize.  Where  the  pro- 
ceeds have  been  paid  to  the  prize  agent,  and  the 
cause  is  no  longer  pending,  the  proper  jurisdic- 
tion is  the  district  court.  While  the  proceeds 
remain  in  the  district  court,  application  may  be 
made  there  to  compel  distribution.  The  Si.  Laxu- 
rence  and  Cargo,  2  Gallis.  C.  C.  R.  19. 

2.  The  prize  act,  authorizing  the  marshal  to 
make  distribution,  does  not  narrow  this  jurisdic- 
tion. •  Ibid. 

3.  Upon  mature  reflection  and  on  the  authori- 
ties, the  circuit  court  of  Massachusetts  is  fully 
satisfied  that  all  questions  relative  to  prize  pro- 
perty, and,  of  course,  all  incidental  claims  upon 
it  by  reason  of  the  capture,  properly  belong  to 
the  court  having  possession  of  the  property, 
either  actually,  or  in  contemplation  of  law, 
through  prize  agents ;  or  having  a  right  to  call 
for  the  property,  in  order  to  execute  its  decrees, 
and  enforce  the  rights  of  the  parties  connected 
with  the  proceedings:  and  it  is  perfectly  imma- 
terial whether  the  court  possesses  the  power  of 
original  jurisdiction,  or  appellate.     Ibid. 

4.  All  captures  made  by  noncommissioned 
captors,  are  made  for  the  government :  and  since 
the  provisions  in  the  prize  acts,  as  to  the  distri- 
but;v)n  of  prize  proceeds,  are  confined  to  public 
and  private  armed  vessels,  cruising  under  regu- 
lar commission,  the  only  claim  which  can  be 
sustained  by  such  noncommissioned  captors, 
must  be  in  the  nature  of  salvage,  for  bringing  in 
and  preserving  the  property.  The  Dos  Hermanos, 
10  Wheat.  306;  6  Cond.  Rep.  109. 

5.  The  commander  of  a  squadron,  to  whose 
command  a  ship  of  war  is  attached,  and  under 
whose  orders  she  sails,  is  entitled  to  the  fla^- 
twentieth  of  all  prizes  made  by  such  ship;  al- 
though the  other  part  of  the  squadron  may  never 
have"  sailed  on  the  cruise,  in  consequence  of  a 
blockade  by  a  superior  force.  Decatur  v.  Chew, 
1  Gallis.  C.  C.  R.  506.  . 

6.  To  deprive  such  commander  of  his  Hag- 
twentieth,  on  account  of  his  havnig  left  his  sta- 
tion, under  the  si.xth  section  of  the  act  ot  April 
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23cl,  1800,  ch.  187,  it  is  indispensable  that  some 
local  station  should  have  been  assigned  him. 
Ibid. 

7.  As  between  public  ships,  the  rule  for  the 
distribution  of  prizes  is  settled  by  the  seventh 
article  of  the  sixth  section  in  the  act  of  April 
23d,  1800,  ch.  187,  which  provides  that,  in  cases 
of  joint  capture,  the  capturing  ships  shall  share 
"according  to  the  number  of  men  and  guns  on 
board  each  ship  in  sight."  The  Despatch,  2 
Gallis.  C.  C.  R.  1. 

8.  As  to  privateers,  no  statute  regulations 
exists;  and  therefore  their  claims  are  settled  by 
the  general  law  of  relative  strength,  which  is  to 
be  measured  by  the  number  of  men  on  board 
each  ship.     Ibid. 

9.  Prize  money  must  be  distributed  according 
to  some  written  agreement  of  the  parties;  other- 
wise it  is  distributable  according  to  the  fourth 
section  of  the  prize  act  of  June  26th,  1812,  ch. 
430.     The  Dash,  1  Mason's  C.  C.  R.  4. 

10.  A  parol  agreement,  as  to  the  distribution 
of  prize  money,  and  a  parol  assignment  of  a 
share  in  prizes,  is  void.     Ibid. 

11.  If  the  shipping  articles  omit  to  state  the 
shares  to  which  some  of  the  officers  and  crew 
are  entitled,  they  are  still  entitled  to  claim  their 
shares  under  the  prize  act.     Ibid. 

12.  Goods  were  taken  from  two  British  mer- 
chant ships  captured  by  the  private  armed  Ame- 
rican brig  Rambler,  and  carried  by  the  Rambler 
into  Canton,  China,  and  there  landed.  The  cir- 
cuit court  of  Massachusetts,  on  an  affidavit  of 
the  commander  of  the  Rambler,  stating  the  cir- 
cumstances, ordered  the  goods  to  be  condemned 
and  sold  ;  the  sale  to  be  made  according  to  the 
agreement  of  the  captors,  which  would  be  sanc- 
tioned by  the  court;  and  that  upon  the  receipt 
of  an  account  of  sales,  it  might  be  filed  in  court, 
and  distribution  would  be  decreed  accordingly. 
The  Arabella  and  Madeira,  2  Gallis.  C.  C.  R.  373. 


DISTRIBUTION  OF  THE  ASSETS  OF  AN 
INTESTATE'S  ESTATE. 

i.  A  tract  of  land  in  the  state  of  Georgia  was 
mirchased  by  A.  M-Learn,  on  which  he  estab- 
lished a  rice  plantation,  put  slaves  upon  it,  paid 
part  of  th-;  purchase  money,  gave  a  judgment 
for  the  balance,  and  died,  leaving  a  son.  James 
H.  M'Learn.  his  ilevisee;  who,  to  obtain  posses- 
sion of  Ihe  estate,  mortgaijed  the  land  and  slaves 
for  th^  balance  of  the  judgment.  A  judgment, 
under  the  laws  of  Georgia,  binds  personal  as 
well  as  real  property.  The  son  died,  part  of  the 
debt  being  unsatisfied:  leaving  as  his  nearest 
of  kin,  aliens;  and  also  more  remote  kindred, 
who  were  citizens  of  the  United  States.  The 
real  estate  was  sold  to  satisfy,  and  did  satisfy 
the  mortgage.  The  personal  estate  was  sold  by 
the  executor.  The  aliens,  who  were  nearest  of 
kin,  claimed  the  proceeds  of  the  personal  estate. 
The  kindred  of  the  deceased,  who  were  more 
reiTiote,  but  who  were  citizens  of  the  United 
States,  claimed  that  the  personal  estate  should 


have  been  appropriated  to  pay  the  mortgage  j 
and  that  not  having  been  so  appropriated,  they 
were  entitled  to  the  money  arising  from  its  sale, 
to  reimburse  them  for  the  value  of  the  real  estate 
taken  by  the  mortgagor,  the  aliens  nearest  of  kin 
not  being  entitled  by  the  law  of  Georgia  to  take 
real  estate  by  descent.  The  court  held,  that  as 
both  the  real  and  personal  estate  had  been 
charged  with  the  mortgage  debt,  both  funds 
must  be  applied,  in  proportion  to  their  respective 
amounts,  to  its  payment.  Any  debt,  not  covered 
by  the  moilgage,  to  be  paid  out  of  the  personal 
estate.  The  nearest  of  kin  to  take  the  residue 
of  the  proceeds  of  the  personal  estate,  and  the 
remoter  kin,  citizens  of  the  United  Slates,  to 
take  the  residue  of  the  proceeds  of  the  real 
estate,  and  the  real  estate  unsold.  M-Learn  v. 
M-Lellan,  10  Peters,  625. 

2.  The  principle  of  marshalling  assets  is  this: 
A  creditor  having  the  choice  of  two  funds,  ought 
to  exercise  his  right  of  election  in  such  a  man- 
ner as  not  to  injure  other  creditors,  who  can  re- 
sort to  one  only,  of  those  funds;  but  if  he,  in 
the  exercise  of  his  legal  rights,  exhausts  that  to 
which  alone  other  creditors  can  resort,  equity 
will  place  them  in  his  situation,  so  far  as  he  has 
applied  their  funds  to  his  claim.  Alson  v.  Mun- 
ford,  1  Brockenb.  C.  C.  R.  266. 

3.  In  the  application  of  this  principle  simple 
contract  creditors  will  be  substituted  for  specialty 
creditors,  but  not  for  judgment  creditors :  that  is, 
the  simple  contract  creditors  cannot  charge  the 
lands  for  so  much  of  the  personal  funds  as  has 
been  applied  to  the  payment  cf  debts  due  hy 
judgments  obtained  against  the  ancestor.  The 
reason  is,  that  the  w-rit  of  elegit,  by  virtue  of 
which  the  land  is  charged  by  the  judgment 
against  the  ancestor,  does  not  issue  singly  against 
the  land,  but  against  all  the  chattels,  (save  oxen 
and  beasts  of  the  plough;)  and  if  the  chattels 
be  sufficient,  the  land  ought  not  to  be  extended. 
The  judgment  creditor,  therefore,  has  not  the 
election  between  two  funds,  (as  the  specialty 
creditor  has  ;)  and  the  principle  on  which  assets 
are  marshalled,  does  not  apply  to  the  case.  Ibid. 

4.  Upon  this  principle  of  marshalling  assets, 
where  payments  have  been  made  by  an  execu- 
tor, to  the  vendor  of  land  purchased  by  the  an- 
cestor, and  not  conveyed  to  him,  the  lien  of  the 
vendor  will  be  marshalled.     Ibid. 


DISTRICT  ATTORNEY  OF  THE  UNITED 
STATES. 

1.  The  district  attorney  is  specially  charged 
with  the  prosecution  of  all  delinquents  for  crimes 
and  offences;  and  these  duties  do  not  end  with 
the  judgment  or  order  of  the  court.  He  is  bound 
to  provide  the  marshal  with  all  necessary  pro- 
cess to  carry  into  execution  the  judgment  of  the 
court.  This  falls  within  the  general  superin- 
tending authority  over  the  prosecution.  Levy 
Court  of  Washington  v.  Ringgold,  5  Peters,  451. 

2.  Whether  an  action  can,  in  any  case,  be 
brought  for  an  individual  in  the  name  of  the 
United  States,  by  any  attorney  other  than  the 
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district  attorney,  he  refusing  to  bring  if?  Query. 
United  States  v.  lliomas  Morris,  1  Paine's  Rep. 
209. 

3.  If  an  attorney  of  the  United  States  reside 
within  one  hundred  miles  of  the  place  of  caption 
of  a  deposition  he  must  be  notified.  The  Argo, 
2Gallis.  C.  C.  R.  314. 

4.  The  fees  taxed  for  the  district  attorney  are 
to  be  distributed  where  part  of  the  services  have 
been  performed  in  the  time  of  one  district  attor- 
ney, and  part  in  the  time  of  his  predecessor,  by 
an  equitable  adjustment.  Ex  parte  Robbins,  2 
Gallis.C.  C.R.320. 


DISTRICT  OF  COLUMBIA. 

1.  The  act  of  congress  of  27th  Februar}-,  1801. 
concerning  the  District  of  Columbia,  directs  that 
writs  of  error  shall  be  prosecuted  in  the  same 
manner,  under  the  same  regulations,  and  the 
same  proceedings  shall  be  had  thereon,  as  is  or 
shall  be  provided  in  case  of  writs  of  error  on 
judgments,  or  appeals  upon  orders  or  decrees, 
rendered  in  the  circuit  courts  of  the  United  States. 
United  Slates  v.  Ilooe  et  al,  1  Cranch,  318  ;  1  Cond. 
Rep.  332. 

2.  By  the  separation  of  the  District  of  Colum- 
bia from  the  state  of  Maryland,  the  residents  in 
that  part  of  Maryland  which  became  a  part  of 
the  district  ceased  to  be  citizens  of  the  state. 
Reiilij,  Appellant,  v.  Lamar  et  al.,  2  Cranch,  344  ; 
1  Cond.  Rep.  419. 

3.  A  citizen  of  the  District  of  Columbia  could 
not  be  discharged  by  the  insolvent  law  of  Mary- 
land out  of  the  district.     Ibid. 

4.  A  citizen  of  the  District  of  Columbia  can- 
not maintain  an  action  in  the  circuit  court  of  the 
United  Stales  out  of  the  district,  he  not  being  a 
citizen  of  a  state  within  the  meaning  of  the  pro- 
vision in  the  law  of  the  United  States  regulating 
the  jurisdiction  of  the  courts  of  the  Uniteil  States. 
Hepburn  and  Dundas  v.  Ellzey,  2  Cranch,  445  ; 
1  Cond.  Rep.  444. 

5.  A  justice  of  the  peace,  in  the  District  of 
Columbia,  is  an  officer  of  the  government  of  the 
United  States,  and  is  exempt  from  militia  duty. 
Wise  v.  Withers,  3  Cranch,  331;  1  Cond.  Rep. 
552. 

6.  Under  the  sixth  and  eighth  sections  of  the  act 
of  assembly  of  Virginia,  of  the  22d  of  Decem- 
ber, 1794,  properly  pledged  to  the  Mutual  As- 
surance Society,  &c.,  continues  liable  for  assess- 
ments, on  account  of  the  losses  insured  against, 
in  the  hands  of  a  bona  fide  purchaser,  without 
notice.  The  Mutual  Assurance  Society  v.  IFalts^ 
Executors,  1  Wheat.  279  ;  3  Cond.  Rep.  570. 

7.  A  mere  change  of  sovereignty  produces  no 
change  in  the  stale  of  rights  existing  in  the  soil; 
and  the  cession  of  the  District  of  Columbia  to 
the  national  government  did  not  atFect  the  lien 
created  by  the  above  act  on  real  property  situate 
in  the  town  of  Alexandria,  though  the  personal 
character  or  liability  of  a  member  of  the  society 
could  not  be  thereby  forced  on  a  purchaser  of 
such  property.     Ibid. 

8.  Congress  has  no  authority  to  impose  a  direct 
tax  on  the  District  of  Columbia  in  proportion  to 


the  census  directed  to  be  taken  by  the  constitu- 
tion. Loughborough  V.  Blake,  5  Wheal.  317:  4 
Cond.  Rep.  660. 

9.  Congress,  when  legislating  for  the  District 
of  Columbia,  under  the  fifth  section  of  the  first 
article  of  the  constitution,  is  still  the  legislature 
of  the  Union  ;  and  its  acts  are  the  laws  of  the 
United  States.  Cohens  v.  Virginia,  6  Wheat.  264 ; 
5  Cond.  Rep.  90. 

10.  An  act  of  the  legislature  of  Maryland, 
passed  the  19th  of  December,  1791,  entitled  "An 
Act  concerning  the  Territory  of  Columbia,  and 
the  City  of  Washington,"  which,  by  the  6th  sec- 
tion provides  for  the  holding  of  lands  by  •'fo- 
reigners,-' is  an  enabling  act,  and  applies  to  those 
only  who  could  not  take  lands  without  the  pro- 
visions of  that  law.  It  enables  a  "  foreigner"  to 
take  in  the  same  manner  as  if  he  were  a  citizen. 
Spratt  v.  Spratt,  1  Peters,  349. 

11.  A  foreigner  who  becomes  a  citizen,  is  no 
longer  a  foreigner,  within  the  view  of  the  act. 
Thus,  after  purchase,  lands  vest  in  him  as  a  citi- 
zen;  not  by  virtue  of  the  act  of  the  legislature 
of  Maryland,  but  because  of  his  acquiring  the 
rights  of  citizenship.     Ibid. 

12.  Land  in  the  county  of  Washington  and 
District  of  Columbia,  purchased  by  a  foreigner 
before  naturalization,  was  held  by  him  under  the 
law  of  Maryland,  and  might  be  transmitted  to 
the  relations  of  the  purchasers,  who  were  fo- 
reigners: and  the  capacity  so  to  transmit  those 
lands,  is  given,  absolutely,  by  this  act,  and  is 
not  affected  by  his  becoming  a  citizen ;  but 
passes  to  his  heirs  and  relations  precisely  as  if  he 
had  remained  a  foreigner.     Ibid. 

13.  The  supreme  court  of  the  United  States 
has  jurisdiction  of  appeals  from  the  orphans' 
court,  through  the  circuit  court  for  the  county  of 
Washington,  by  virtue  of  the  act  of  congress  of 
February  13,  1801:  anil  by  the  act  of  congress 
subsequently  passed,  the  matter  in  dispute,  ex- 
clusive of  costs,  must  exceed  the  value  of  one 
thousand  dollars,  in  order  to  entitle  the  party  to 
an  appeal.  Nicholls  et  al.  v.  Hodges^  Executors, 
1  Peters,  565. 

14.  The  statute  of  Elizabeth  is  in  force  in  the 
District  of  Columbia.  Cathcart  et  al.  v.  Robinson, 
5  Peters,  264. 

15.  The  levy  court  of  Washington  county  are 
not  entitled  to  one-half  of  all  the  fines,  penalties, 
and  forfeitures  imposed  by  the  circuit  court  in 
cases  at  common  law.  and  under  the  acts  of  con- 
gress, as  well  as  the  acts  of  assembly  of  Mary- 
land, adopted  by  congress  as  the  law  of  the  Dis- 
trict of  Columbia.  Levy  Court  of  Washington  v. 
Ringgold,  5  Peters,  451. 

16.  The  supreme  court  of  the  United  States 
has  no  jurisdiction  of  causes  brought  before  it, 
upon  a  certificate  of  division  of  opinion  of  the 
judges  of  the  circuit  court  for  the  District  of  Co- 
lumbia. The  appellate  jurisdiction,  in  respect 
to  that  court,  extends  only  to  its  final  judgments 
and  decrees.  Ross  v.  Triplett,  3  Wheat.  600;  4 
Cond.  Rep.  351. 

17.  By  the  insolvent  law  of  Maryland,  of 
January  3,  1800,  the  chancellor  of  Marylaml 
could  not  discharge  one  who  was  an  inhabitant 
of  the  District  of  Columbia,  after  the  separation 
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from  Maiylaiid,  unless  previous  to  that  separa- 
tion he  had  entitled  himself  to  a  discharge  by 
performing  all  the  requisites  of  the  act.  Reilly 
V.  Lamar  et  al.,  2  Craiich,  344;  1  Cond.  Rep. 
419. 

18.  No  appeal  or  writ  of  error  lies,  in  a  crimi- 
nal case,  from  the  judgment  of  the  circuit  court 
of  the  District  of  Columbia,  to  the  supreme  court 
of  the  United  States :  the  appellate  jurisdiction 
given  by  the  act  of  congress,  is  confined  to  civil 
cases.  United  States  v.  Moore,  3  Cranch,  159 , 
1  Cond.  Rep.  480. 

19.  There  is,  in  the  District  of  Columbia,  no 
division  of  powers  between  the  general  and  the 
state  governments.  Congress  has  the  entire 
control  over  the  district,  for  every  purpose  of 
government :  and  it  is  reasonable  to  suppose  that, 
in  organizing  a  judicial  department  in  the  dis- 
trict, all  the  judicial  power  necessary  for  the 
purpose  of  government,  would  be  vested  in  the 
courts  of  justice.  Kc7idall,  Postmaster-General, 
v.  The  United  States,  12  Peters,  527. 

20.  The  circuit  court  of  the  United  States,  for 
the  District  of  Columbia,  has  a  right  to  award  a 
mandamus  to  the  postmaster-general  of  the 
United  Stales,  requiring  him  to  pass  to  the  credit 
of  certain  contractors  for  conveying  the  mail  of 
the  United  States,  a  sum  found  to  be  due  to  them 
by  the  solicitor  of  the  treasury  of  the  United 
States,  the  solicitor  acting  under  the  special  pro- 
visions of  an  act  of  congress.     Ibid. 

21.  There  can  be  no  doubt,  that,  in  the  state 
of  Maryland,  a  writ  of  mandamus  might  be 
issued  to  an  executive  officer,  commanding  him 
to  perform  a  ministerial  act,  required  of  him  by 
the  laws;  and  if  it  would  lie  in  that  state,  there 
can  be  no  good  reason  why  it  should  not  lie  in 
the  District  of  Columbia,  in  analogous  cases. 
Ibid. 

22.  The  powers  of  the  supreme  court  of  the 
United  States,  and  of  the  circuit  courts  of  the 
United  States,  to  issue  writs  of  mandamus, 
granted  by  the  fourteenth  section  of  the  judi- 
ciary act  of  1789,  is  only  for  the  purpose  of  bring- 
ing the  case  to  a  final  judgment  or  decree,  so 
that  it  may  be  reviewed.  The  mandamus  does 
not  direct  the  inferior  court  how  to  proceed,  but 
only  that  it  must  proceed,  according  to  its  own 
judgment,  to  a  final  determination  ;  otherwise  it 
cannot  be  reviewed  in  the  appellate  court.  It  is 
flifferent  in  the  circuit  court  of  the  District  of 
Columbia,  under  the  adoption  of  the  laws  of 
Maryland,  which  included  the  common  law. 
Ibid'. 

23.  The  power  of  the  circuit  court  of  the  Dis- 
trict erf"  Columbia,  to  exerci.se  the  jurisdiction  to 
issue  a  writ  of  mandamus  to  a  public  ofilcer,  to 
do  an  act  required  of  him  by  law,  results  from 
the  third  section  of  the  act  of  congress  of  Fe- 
bruary 27,  1804;  which  declares  that  the  court 
and  judges  thereof  shall  have  all  the  powers  by 
law  vested  in  the  circuit  courts  of  the  United 
States.  The  circuit  courts  referred  to,  were 
those  established  by  the  act  of  February  13, 
1801.  The  repeal  of  that  law,  fifteen  months 
afterwards,  and  after  that  law  had  gone  into 
operation,  under  the  act  of  February  27,  1801, 
could  not,  in  any  manner,  affect  that  law,  any 


further  than  was  provided  by  the  repealing  act. 
Ibid. 

24.  The  circuit  courts  of  the  United  States, 
sitting  in  the  states  of  the  Union,  have  no  juris- 
diction in  a  case  in  which  a  citizen  of  the  Dis- 
trict of  Columbia  is  plaintiff.  Westcolt's  Lessee 
V.  Inhabitants,  ^x.,  Peters'  C.  C.  R.  45. 

25.  The  proceedings  of  the  courts  of  the  state 
of  Maryland,  and  the  laws  of  that  state,  prior  to 
the  passing  of  laws  by  congress,  providing  for 
the  government  of  the  District  of  Columbia,  were 
in  full  force  in  that  part  of  the  district  ceded  by 
the  state  of  Maryland,  until  congress  had  legis- 
lated for  the  government  of  the  District  of  Co- 
lumbia; and  the  decree  of  the  court  of  chancery 
of  Maryland,  affecting  property  in  the  District 
of  Columbia,  in  a  cause  entertained  in  that  court, 
operated  in  the  district  until  congress  took  upon 
itself  the  government  of  the  district.  Van  Ness 
V.  The  Bank  of  the  United  States,  13  Peters,  17. 

26.  The  state  of  Maryland,  and  the  United 
States,  both  intended  that  the  suits  pending  in 
the  courts  of  Maryland  should  be  proceeded  in 
until  the  rights  of  the  parties  should  be  definitely 
decided  ;  and  that  the  judgments  and  decrees 
then  made,  should  be  as  valid  and  conclusive  as 
if  the  sovereignty  had  not  been  transferred. 
Ibid. 

27.  Congress,  by  the  thirteenth  section  of  the 
act  of  February  27,  1801,  placed  judgments  and 
decrees  thereafter  to  be  obtained  in  the  state 
courts  of  the  state  of  which  the  District  of  Co- 
lumbia had  formed  a  part,  on  the  same  footing 
with  judgments  and  decrees  rendered  before  the 
cession.     Ibid. 

28.  If  a  guardian  appointed  by  the  court  of 
the  state  of  Maryland,  in  a  cause  instituted  after 
congress  had  legislated  for  the  District  of  Co- 
lumbia, had  been  ordered,  by  a  decree  of  the 
court,  to  make  a  deed  of  lands  within  the  dis- 
trict, and  had  <lied,  or  had  refused  to  make  the 
conveyance  as  ordered,  the  court  of  the  District 
would,  on  application,  have  been  bound  to  ap- 
point another  person  to  execute  the  deed;  and 
would  not  have  been  authorized  to  open  again 
and  re-examine  the  questions  which  had  been 
decided  in  the  Maryland  court.     Ibid. 

29.  The  county  of  Alexandria,  in  the  District 
of  Columbia,  cannot  be  regarded  as  standing  in 
the  same  relation  to  the  county  of  Washington 
that  the  states  of  the  Union  stand  in  relation  to 
one  another.  The  Bank  of  Alexandria  v.  Dijcr, 
14  Peters,  141. 

30.  The  act  of  congress  of  June,  1822.  author- 
izes any  person  to  whom  administration  has 
been  granted  in  the  states  of  the  United  Slates, 
to  prosecute  claims  by  suits  in  the  District  of 
Columbia,  in  the  same  tVianner  as  if  the  same 
had  been  granted  to  such  per.sons  by  the  proper 
authority  in  the  District  of  Columbia.  The  power 
is  limited,  by  its  terms,  to  the  institution  of 
suits;  and  does  not  authorize  suits  against  an 
executor  or  administrator.  The  effect  of  this 
law  was  to  make  all  debts  due  by  persons  in  the 
District  not  local  assets,  for  which  the  adminis- 
trator was  bound  to  account  in  the  courts  of  the 
District;  but  general  as.sets,  which  he  had  full 
authority  to  receive,  and  for  which  he  was  bound 
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to  account  in  the  courts  of  the  state  from 
which  he  derived  his  letters  of  admi-nistration. 
Vaughn  ct  al.  v.  Northup  et  al.,  15  Peters,  1. 

31.  The  courts  of  the  District  of  Columbia 
have  a  like  jurisdiction  in  trespass  upon  personal 
properly  with  the  courts  in  England,  and  in  the 
states  of  the  Union;  and  in  the  absence  of  sta- 
tu'tory  provisions,  in  the  trial  of  them  they  must 
apply  the  same  common  law  principles  which 
regulate  the  mode  of  bringing  such  actions,  the 
pleadings,  and  the  proof.  M'-Kenna  v.  Fiske,  17 
Peters,  245. 


DISTRICT  COURTS  OF  THE  UNITED 
STATES. 

See  Dtsitrict  Courts  of  the  United  States 
-Ante,  page  490. 


DISTRICT  JUDGE. 

The  dist'/ct  judge  cannot  sit  in  the  circuit 
court  in  a  cause  brought  by  writ  of  error  from 
the  distric-t  to  the  circuit  court,  and  the  cause 
cannot  in  such  a  case  be  brought  from  the  cir- 
cuit to  the  supreme  court  upon  a  certificate  of  a 
divisica  of  opinion  of  the  judges.  United  States 
V-.  Lancaster,  5  Wheat.  434;  4  Cond.  Rep.  720. 


DIVIDED  COURT. 

1.  The  law  which  empowers  the  supreme 
court  to  take  cognizance  of  questions  ad^urned 
from  a  circuit  court,  gives  jurisdiction  over  the 
single  point  on  which  the  judges  were  divided; 
not  over  the  whole  cause.  JFayman  ct  al.  v. 
Southard  ct  al,  10  Wheat.  1 ;  6  Cond.  Rep.  1. 

2.  Where  the  court  is  equally  divided,  the 
decree  of  the  court  below  is  of  course  affirmed, 
so  far  as  the  point  of  division  goes.  The  Ante- 
lope, 10  Wheat.  66;  6  Cond.  Rep.  30. 

3.  The  supreme  court  has  no  jurisdiction  in  a 
case  in  which  the  judges  of  the  circuit  have 
divided  in  opinion  upon  a  motion  for  a  rule  to 
show  cause  why  the  ta.\ation  of  the  costs  of  the 
marshal  on  an  e.xecution  should  not  be  reversed 
and  corrected.  Bank  of  the  U.  States  v.  Green 
and  others,  6  Peters,  26. 

4.  Where  the  court  is  equally  divided  in 
opinion  upon  a  writ  of  error,  the  judgment  of  the 
inferior  court  is  affirmed.  Etting  v.  The  Bank 
of  the  U.  States,  11  Wheat.  59;    6  Cond.  Rep. 

2I;6. 

5.  Where  a  case  is  certified  to  the  supreme 
court  upon  a  division  of  opinion  of  the  judges 
of  the  circuit  court,  and  the  points  upon  which 
they  were  so  divided,  are  too  imperfectly  stated 
to  enable  the  supreme  court  to  pronounce  any 
opinion  upon  them,  it  will  neither  award  a  ve- 
nire facias  de  novo,  nor  certify  any  opinion  to  the 
court  below,  but  wiil  merely  certify  that  they 
are  too  imperfectly  stated.  Perkins  v.  Harfs 
Ex'rs,  ^c,  11  Wheat.  237;  6  Cond.  Rep.  287. 
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6.  It  appeared  on  a  certificate  from  the  circuit 
court  of  the  United  States  of  Pennsylvania,  that 
the  judges  of  the  court  were  divided  on  a  mo- 
tion in  arrest  of  judgment.  Elld,  that  judgment 
must  be  given  on  the  verdict.  United  States  v. 
JForrall,  2  Dall.  338. 

7.  Where  a  case  is  certified  from  a  circuit 
court  of  the  United  States,  the  judges  of  the  cir- 
cuit court  having  diff"ered  in  opinion  ujyn  ques- 
tions of  law  which  arose  on  the  trial  of  the  cause, 
the  supreme  court  cannot  be  called  upon  to  ex- 
press an  opinion  on  the  whole  facts  of  the  case, 
instead  of  upon  particular  points  of  law,  growing 
out  of  the  same.  Adams,  Cunningliam  i5*  Co.  v. 
Jones,  12  Peters,  207. 

8.  The  intention  of  congress  in  passing  the 
act  authorizing  a  division  of  opinion  of  the  judges 
of  the  circuU  court  of  the  United  States  to  be 
certified  to  the  supreme  court,  was,  that  a  divi- 
sion of  the  judges  of  the  circuit  court,  upon  a 
single  and  material  point,  in  the  progress  of  the 
cause,  should  be  certified  to  the  supreme  court 
for  its  opinion;  and  not  the  whole  cause.  When 
a  certificate  of  division  brings  up  the  whole 
cause,  it  would  be,  if  the  court  should  decide  it, 
in  effect,  the  exercise  of  original,  rathei-  than 
appellate  jurisdiction.  White  v.  Turk  et  al.,  12 
Peters,  238. 

9.  This  case  came  up  to  the  supreme  court, 
from  the  circuit  court,  upon  a  divisfon  of  opinion 
between  the  judges  of  the  court.  It  was  de- 
cided by  the  supreme  court,  that  the  question 
certified  wouL«i,  alone,  be  considered;  each  party 
being  left  to  bring  up  the  whole  case  from  the 
circuit  court  by  a  writ  of  error.  Ogle  v.  Lee,  2 
Cranch,  33. 

10.  The  question  certified  from  the  circuit 
court  of  North  Carolina  was,  "  whether  the  act 
of  assembly  (of  North  Carolina),  entitled  an  act 
concerning  proving  wills,  and  to  prevent  frauds 
in  the  management  of  intestates'  estates,  passed 
in  1715,  recited  in  the  plea  of  the  defendants, 
was,  under  all  the  circumstances  stated,  and  the 
various  acts  passed  by  the  legislature  of  North 
Carolina,  a  bar  to  this  action."  The  certificate 
stated  that  the  ninth  section  of  the  act  had  been 
pleaded  by  the  defendant  in  bar  to,  the  action. 
The  certificate  of  the  division  was  granted  on 
the  motion  of  the  plaintiff,  by  his  counsel ;  and, 
at  his  request,  a  statement  of  the  facts,  "  ma'de 
under  the  direction  of  the  judges,"  was  certified. 
The  certificate,  thus  made  out,  set  forth  all  the 
laws  of  North  Carolina  which  operated  on  the 
question  certified,  and  stated  the  questions  which 
arose  in  the  cause,  on  which  the  opinions  of  the 
judges  were  divided.  The  court  decided  in 
favour  of  the  plaintiff.  Osden,  Admh-  of  Cornell, 
v.Blackledse,  Ex'r  of  Sater,  2  Cranch,  272;  1 
Cond.Rep.''411. 

11.  Action  in  the  circuit  court  of  Massachu- 
setts, for  the  penalty  of  two  thousand  dollars, 
imposed  by  the  act  of  congress  prohibiting  the 
slave-trade.  The  defendant  pleaded  the  provi- 
sions of  the  thirty-second  section  of  the  crimes 
act  of  1790,  as  a  limitation  of  the  time  in  which 
the  action  should  be  brought.  '-Upon  the  de- 
fence  under  this  plea,  the  judges  of  the  circuit 
court  were  dtivided  in  opinion;   and   the  same 
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was  certified  to  the  supreme  court."  Held,  that 
the  action  was  barred  by  the  statute.  Adams  v. 
IVoods,  2  Cranch,  336  ;   1  Coiid.  Rep.  408. 

12.  The  certificate  of  division  of  opinion  by 
the  judges  of  the  circuit  court  of  Virginia, 
stated  :  "  la  this  cause  it  occurred  as  a  question, 
whether  Hepburn  and  Dundas,  the  plaintifl"s  in 
this  cause,  who  are  citizens  arw!  residents  in  the 
District  of  Columbia,  and  are  so  stated  in  the 
pleadings,  can  maintain  an  action  in  the  supreme 
court  against  the  defendant,  who  is  a  citizen  and 
inhabitant  of  the  district  and  the  commonwealth 
of  Virginia,  and  is  also  stated  so  to  be  in  the 
pleadings;  or  whether,  for  want  of  jurisdiction, 
the  said  suit  ought  to  be  dismissed."  It  was 
certified  that  the  circuit  court  had  no  jurisdiction 
in  the  case.  Hepburn  and  Dundas  v.  Ellzey,  2 
Cranch;  445  ;   1  Cond.  Rep.  444. 

13.  This  case  was  certified  from  the  circuit 
court  of  Kentucky,  the  judges  below  having  dif- 
fered in  opinion  upon  the  question,  whether  the 
plaintifl",  a  citizen  of  the  state  of  Kentucky,  and 
so  stated  in  the  pleadings,  could  mahitain  the 
suit  against  the  defendant,  a  citizen  and  inhabit- 
ant of  Virginia,  so  stated  in  the  pleadings,  upon 
the  case  stated  in  the  certificate ;  the  subpoena, 
in  a  bill  for  an  injunction,  not  having  been  served 
in  Kentucky.  "Can  the  circuit  court  entertain 
jurisdiction  of  the  cause?  If  not,  does  the  de- 
fendant's answering  the  bill,  without  insisting 
upon  the  objection,  that  the  process  was  not 
served  upon  him  in  Kentucky,  authorize  the 
court  to  entertain  the  cause."  The  supreme 
court  ordered  it  to  be  certified,  that  the  circuit 
court  had  jupisdiction  of  the  cause.  Logan  v. 
Patrick,  5  Cranch,  288  ;  2  Cond.  Rep.  259. 

14.  This  case  was  certified  from  the  circuit 
court  of  Virginia,  sitting  in  chancery,  in  which 
the  opinions  of  the  judges  of  the  court  were  op- 
posed on  the  question,  "  whether  the  act  of  as- 
sembly of  Virginia,  for  the  limitation  of  actions, 
pleaded  by  the  defendant,  was,  under  all  the 
circumstan^^'.es  stated,  a  bar  to  the  plaintifT's  de- 
mand, founded  on  a  promissory  note  given  on 
the  21st  day  of  August,  1773."  The  certificate 
contained  a  statement  of  the  facts  agreed  to  by 
the  parties.  The  supreme  court  ordered  it  to  be 
certified  to  the  circuit  court,  "upon  the  question 
in  this  case  referred  to  this  court  from  the  circuit 
fouit,  that  the  treaty  of  peace  with  Great  Bri- 
tain prevented  the  bar  of  the  statute:"  and  the 
supreme  court  is  also  of  opinion,  that  "the  agent 
merely  for  collecting  debts  mentioned  and  de- 
scribed in  the  said  statement  of  facts,  is  not  to 
be  considered  as  a  factor,  within  the  said  act  of 
assenfbly.  so  as  to  bring  the  case  within  the  pro- 
viso of  the  statute."  By  thi.",  the  court  is  not 
to  be  understood  as  giving  an  opinion  on  the 
construction  of  the  note,  as  to  the  time  of  pay- 
ment. Hopkirk  v.  Bell,  3  Cranch,  454  ;  1  Cond. 
Rep.  595. 

15.  In  this  case,  the  question  certified  was, 
whether  copper  bars,  &c.,  were  not  subject  to 
certain  duties,  under  certain  acts  of  congress, 
referred  to  in  the  certificate  of  division.  It  was 
certified  they  were  e.\empt  from  the  duties. 
The  United  Slates  v.  Kid  and  IValson,  4  Cranch,  1 ; 


2  Cond.  Rep.  1.     S.  P.  The  United  States  v.  Potts 
and  others,  5  Cranch,  284  :  2  Cond.  Rep.  259. 

16.  In  this  case,  the  division  of  opinion  of  the 
judges  of  the  circuit  court  of  Pennsylvania,  was 
on  questions  arising  on  a  case  stated  ;  and  the 
questions,  with  the  case  as  stated,  were  sent  up 
to  the  supreme  court.  It  was  directed  to  be 
certified  "to  the  circuit  court  of  Pennsylvania, 
that  in  the  case  stated  for  the  opinion  of  this 
court,  the  plaintifT  is  entitled  to  recover  for  a 
total  loss."  Rhinelander  v.  The  Insurance  Com- 
pany of  Pennsylvania,  4  Cranch,  29;  2  Cond. 
Rep.  13. 

17.  This  case  was  certified  to  the  supreme 
court,  from  the  circuit  court  of  the  United  States 
for  the  district  of  Georgia;  the  opinion  of  the 
judges  of  that  court  being  opposed,  on  a  m-otion 
in  arrest  of  judgment,  upon  a  verdict  of  guilty. 
The  record  "contained  the  indictment,  and  the 
reasons  filed  in  arrest  of  judgment.  The  su- 
preme court  directed  it  to  be  certified  to  the  cir- 
cuit court;  "  that  the  judgment  ought  to  be  ar- 
rested, for  the  reasons  assigned  in  the  record." 
United  States  v.Zabulon  Canlril,  4  Cranch,  167; 
2  Cond.  Rep.  69. 

18.  This  case  was  certified  from  the  circuit 
court  of  Pennsylvania,  the  judges  being  divided 
in  opinion  upon  the  question,  "  whether,  in  the 
state  of  the  pleadings,  the  judgment  ought  to  be 
rendered  for  the  plaintiffs."  The  supreme  court 
said: — Judgment,  therefore,  on  the  pleadings, 
must  be  rendered  for  the  plaintiffs.  Mr.  Chief 
Justice  Marshall,  who  delivered  the  opinion  of 
the  court,  said  : — "By  the  twenty-si.xth  section 
of  the  judiciary  act,  it  is  directed  that  in  cases 
of  this  description,  the  court  shall  render  judg- 
ment for  so  much  as  is  due  according  to  equity. 
And  \\4ien  the  sum  for  which  judgment  is  to 
be  rendered  is  uncertain,  the  same  shall,  if  either 
of  the  parties  request  it,  be  assessed  by  a  jury. 
In  this  case,  it  is  the  opinion  of  a  majority  of  the 
court,  that  the  judgment  ought  to  be  rendered 
for  .so  much  as  remains  due  of  the  sum  of  one 
hundred  and  seventy  thousand  guilders,  calcu- 
lating interest  thereon  from  the  1st  of  March, 
1803;  and,  if  either  of  the  parties  request  it, 
that  a  jury  be  empannelled  to  ascertain  the 
value  of  tliis  sum  in  the  money  of  the  Unite-d 
States."  United  States  v.  Gurney  and  others,  4 
Cranch,  333  ;  2  Cond.  Rep.  132. 

19.  This  case  was  certified  on  division  of  opi- 
nion of  the  judges  of  the  circuit  court,  on  a  mo- 
tion in  arrest  oi  judgment;  the  question  being, 
whether  the  assignee  of  part  of  a  patent  right 
cannot  maintain  an  action  on  the  case,  for  a  vio- 
lation of  the  patent  right.     6  Cranch,  324. 

20.  This  case  was  certified  from  the  circuit 
court  for  the  District  of  Columbia;  in  which 
case,  upon  the  argument  of  a  general  demurrer 
to  an  indictment  for  a  libel  on  the  President  and 
Congress  of  the  United  States,  contained  in  the 
Connecticut  Courant,  of  the  7lh  of  May,  1806, 
charging  them  with  having,  in  secret,  voted  two 
millions  of  dollars  as  a  present  to  Bonaparte,  for 
leave  to  make  a  treaty  with  Spain;  the  judges 
of  that  court  were  divided  in  opinion,  whether 
the   circuit  court  ot    the  United  Sta-tos  had  a 
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common  law  jurisdiction  in  cases  of  libel.  United 
States  V.  Hudson  and  Goodwin,  7  Craiich,  32 ;  2 
Cond.  Rep.  405. 

21.  In  tliis  case,  the  question  certified,  on 
■which  the  judges  of  the  circuit  were  divided  in 
opinion,  was,  whether  a  writ  of  habere  facias 
possessionem  should  be  issued  ;  the  defendant, 
in  the  circuit  court  of  Maryland,  having  obtained, 
in  a  state  court,  an  order  for  an  injunction  of  the 
pj-oceedings  in  the  circuit  court.  The  supreme 
court  directed  that  the  writ  be  issued.  i)/'A'/m 
V.  Voorhies,  7  Cranch.  279;  2  Cond.  Rep.  492. 

22.  The  defendant  was  indicted  in  the  circuit 
court  of  Vermont,  under  the  embargo  laws,  for 
loading  carriages  with  pearl  ashes,  with  intent 
to  export  them.  The  jury  found  him  gnilty  ; 
and  that  the  ashes  were  worth  two  hundred  ancl 
eighty  dollars.  The  defendant  moved  in  arrest 
of  judirment,  for  defect  in  the  finding;  and  on 
the  question  presented  by  the  motion,  t-he  judges 
were  divided  in  opinion,  which  division  was  cer- 
tified to  the  supreme  court.  United  States  v. 
John  Tyler,  1  Cranch,  285;  2  Cond.  Rep.  492. 

23.  This  case  came  up  from  the  circuit  court 
of  Ohio,  upon  a  certificate,  stating  that  the 
judges  of  that  court  were  divided  in  opinion 
upon  the  question,  whether  that  court  had  power 
to  issue  a  mandamus  to  the  register  of  a  land- 
office  in  Ohio,  commanding  him  to  issue  a  final 
certificate  of  purchase  to  the  plaintiff,  for  certain 
lands  in  that  stale.  M'-Intire  v.  Wood,  7  Cranch, 
504;  2  Cond.  Rep.  588. 

24.  This  ca'se  was  certified  from  the  circuit 
court  of  the  district  of  Vermont,  in  which,  upon 
an  action  of  ejectment  brought  by  the  town  of 
Pawlet,  to  recover  possession  of  the  glebe  lot, 
as  it  was  called,  in  that  town,  the  opinions  of  the 
judges  were  opposed  upon  the  question,  "whe- 
ther judgment  should  be  rendered  for  the  plain- 
tiffs or  the  defendant,  upon  a  verdict  found, 
subject  to  the  opinion  of  the  court,  upon  a  case 
stated."  The  case  stated  was  sent  up  in  the 
record.  It  was  certified  to  the  circuit  court,  '-on 
the  whole,  the  opinion  of  a  majority  of  the  court 
is.  that  upon  the  special  statement  of  facts  by 
the  parties,  judgment  ought  to  pass  for  the  plain- 
tiffs." The  Toivn  of  Paivlet  v.  Daniel  Clarke  and 
others,  9  Cranch,  292 ;  3  Cond.  Rep.  408. 

25.  This  case  was  certified  from  the  circuit 
court  for  the  district  of  New  York,  in  which  the 
judges  of  that  court  were  divided  in  opinion 
upon  ten  questions  of  law,  arising  out  of  a  spe- 
cial verdict.  The  record  stated  the  pleadings  in 
an  action  of  debt,  brought  by  the  United  States 
against  the  defendant,  late  marshal  of  the  United 
Slates,  and  his  sureties,  and  set  forth  the  condi- 
tion of  the  bond.  It  contained  the  special  ver- 
dict, in  which  certain  questions  as  to  the  law,  on 
the  facts  found,  were  submitted  to  the  court. 
The  case  was,  on  being  first  brought  up,  re- 
manded by  the  supreme  court,  on  the  ground 
that  the  questions  on  which  the  judges  "of  the 
circuit  court  were  divided,  were  imperfectly 
stated.  It  came  back  with  a  certificate,  that 
"the  opinions  of  the  judges  of  the  circuit  court 
were  divided  on  ten  questions  arising  on  the  said 
special  verdict;"  which  questions  were  set  forth. 
The  opinion  of  the  supreme  court  was  certified 


to  the  circuit  court.     United  States  v.  Giles  and 
others,  9  Cranch,  212;  3  Cond.  Rep.  377. 

26.  This  case  was  certified  from  the  circuit 
court  of  the  United  States,  for  the  district  of 
Vermont ;  the  judges  of  the  court  being  divided 
in  opinion,  as  to  the  constitutionality  of  the  act 
of  congress  to  prohibit  trading  with  the  enemy; 
the  defendant  being  indicted  and  convicted  on 
that  statute,  for  attempting  to  transport  "fat 
cattle,  which  were  then  and  there  munitions  of 
war,"  from  Vermont  to  Canada.  A  motion  was 
made,  in  arrest  of  judgment,  because  fat  cattle 
were  neither  provisions  nor  munitions  of  war, 
within  the  meaning  of  the  statute.  On  thi'S 
motion  the  judges  were  divided  in  opinion.  It 
was  directed  to  be  certified,  that  fat  cattle  were 
munitions  of  war,  within  the  meaning  of  the  act. 
United  plates  v.  Job  L.  Barber,  9  Cranch,  243;  3 
Cond.  Rep.  405. 

27.  The  question  on  which  the  judges  of  the 
circuit  court  divided  in  opinion,  ar.d  which  was 
certified  to  the  supreme  court,  was,  whether  fat 
cattle  are  '-'munitions  of  war,"  and  "driving 
them,"  transportation,  under  the  act  of  congress. 
United  States  v.  Sheldon,  2  Wheat.  119  ;  4  Cond. 
Rep.  62. 

28.  The  question  certified  to  the  supreme 
court,  from  the  circuit  court  of  West  Tennessee, 
was  on  the  construction  of  the  act  of  the  legis- 
lature of  Tennessee,  relative  to  possession  of 
lands.  Patlon^s  Lessee  v.Easfon,  1  Wheat.  476; 
3  Cond.  Rep.  631. 

29.  The  supreme  court  of  the  United  States 
has  no  jurisdiction  of  causes  brought  before  it, 
on  a  certificate  of  division  of  opinion  of  the 
jmlges  of  the  circuit  court  for  the  District  of 
Columbia.  The  appellate  jurisdiction  extends 
only  to  the  final  judgment  and  decrees  of  that 
court.  Ross  V.  Triplett,  3  Wheat.  600;  4  Cond. 
Rep.  351. 

30.  An  action  of  debt  was  brought  in  the  cir- 
cuit court  of  Rhode  Island,  on  a  bond,  that  I.  S. 
should  continue  and  be  a  true  prisoner;  and  the 
defendants  pleaded  a  discharge,  under  the  law 
of  the  state,  for  the  relief  of  poor  debtors.  The 
plaintiff  replied  that  I.  S.  did  not  remain  a  true 
prisoner,  and  that  the  discharge  was  fraudulently 
obtained ;  to  which  replication  the  defendants 
demurred.  The  judges  of  the  circui't  court  were 
divided  in  opinion  on  the  sufficiency  of  the  re- 
plication, and  this  division  was  certified  to  the 
supreme  court.  The  court  ordered  it  to  be  cer- 
tified, that  the  replication  was  insufficient  to 
avoid  the  plea  of  the  defendants.  Ammidon  v. 
Smith  et  al,  1  Wheat.  447;  3  Cond.  Rep.  619. 

31.  The  defendant  was  indicted  for  murder, 
in  the  circuit  court  of  IMassachusefts,  under  the 
eighth  section  of  the  act  of  congress  of  the  SOth 
of  April,  1790.  The  offence  was  committed  on 
board  a  vessel  of  the  United  States,  lying  in  the 
harbour  of  Boston.  The  jury  found  the  defen- 
dant guilty;  and  upon  the  facts  being  stated,  a 
motion  for  a  new  trial  was  made  :  on  the  ques- 
tions arising  on  which  motion,  the  juda^es  of  the 
circuit  court  were  divided  in  opinion.  The  ques- 
tions were,  as  to  the  jurisdiction  of  the  court 
over  the  offence,  and  whether  the  state  courts  of 
Massachusetts  had  not  jurisdiction  of  the  offence. 
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The  court  directed  it  to  be  certified,  that  the  cir- 
cuit court  had  not  juiisdiction  of  the  oflence. 
United  Sidtes  v.  Bevans,  3  Wheat.  336;  4  Cond. 
Rep.  275. 

32.  In  thi?  case,  it  was  certified  to  the  supreme 
court,  that  the  judges  of  the  circuit  court  of  Vir- 
ginia were  opposed  in  opinion,  whether  the  plain- 
tifTs,  the  devisees  under  the  will  of  Silas  Hart, 
were  capable  of  taking  under  the  will.  The 
■will  of  Silas  Hart,  under  which  the  question 
arose,  was  certified,  with  the  question  on  which 
the  circuit  was  divided.  The  court  directed  it 
to  be  certified  that  the  devisees  were  incapable 
of  taking.  Trustees  of  the  Philadelphia  Baptist 
Association  v.  Harfs  Ex^rs,  4  Wheat.  1 ;  4  Cond. 
Rep.  371. 

33.  The  question  referred  to  the  supreme 
court,  by  a  certificate  of  division  between  the 
judges  of  the  circuit  court,  on  facts  stated  by 
the  court,  was,  whether  the  circuit  court  of  Ken- 
tucky could  take  jurisdiction  of  a  case,  when 
one  of  the  grants  for  the  land  in  controversy  was 
issued  out  by  the  state  of  Virginia,  the  other  by 
the  state  of  Kentucky,  both  grants  being  founded 
upon  warrants  and  locations  made  under  the 
laws  of  Virginia.  Colson  v.  Lewis,  2  Wheat.  377  ; 
4  Cond.  Rep.  168. 

34.  An  action  was  brought  on  two  promissory 
notes,  made  in  New  York,  on  the  22d  March. 
1811,  against  the  maker.  The  defendant  pleaded 
his  discharge  under  the  insolvent  laws  of  New 
York,  averring  his  compliance  with  the  law,  and 
a  certificate  of  his  discharge  under  the  act  of  3d 
April,  1811.  Four  questions  arose  in  this  case, 
on  which  the  judges  of  the  circuit  court  of  New 
York  were  divided  in  opinion:  1.  Whether,  since 
the  adoption  of  the  constitution,  the  power  to 
pass  a  bankrupt  law  is  not  exclusively  in  con- 
gress. 2.  W^hether  the  act  of  New  York  is  a 
bankrupt  act,  within  the  meaning  of  the  consti- 
tution of  the  United  States.  3.  Whether  the  act 
of  New  York,  of  1811,  impairs  the  obligation  of 
contracts.  4.  Whether  the  plea  of  the  discharge, 
in  bar,  is  a  good  plea.  The  judges  of  the  circuit 
were  opposed  in  opinion  •  and  on  motion  of  the 
plaintiff's  counsel,  the  questions  were  certified 
to  the  supreme  court  for  their  final  decision. 
The  court  ordered  it  to  be  certified,  that  since 
the  adoption  of  the  constitution  of  the  United 
States,  a  state  has  authority  to  pass  a  bankrupt 
laiv;  provided  the  law  does  not  impair  the  obli- 
gation of  contracts,  within  the  meaning  of  the 
constitution  :  and  provided  there  be  no  act  of 
congress  in  force,  to  establish  a  uniform  system 
of  bankruptcy,  conflicting  with  such  law  :  and 
that  th^  act  of  New  York,  so  far  as  it  attempts 
to  discharge  the  contract  sued  upon,  is  a  law 
violating  the  obligations  of  contracts.  Sturges  v. 
Croivninshicld,  4  Wheat.  122;  4  Cond.  Rep.  410. 

35.  The  facts  of  the  case  being  found  by  a 
special  verdict,  and  the  judges  being  divided  in 
opinion  on  questions  arising  on  the  verdict,  the 
questions  were  certified  to  the  supreme  court. 
Somervilleh  Ex^rs  v.  Hamilton,  4  Wheat.  230;  4 
Cond.  Rep.  436. 

36.  The  diflerence  of  opinion  of  the  judges  of 
the  circuit  court  of  Delaware  was,  whether  cer- 
tain depositions  taken  under  a  commission  issued 


from  the  circuit  court  of  Delaware  could  be  read 
in  evidence.  This  difference  was  certified  to 
the  supreme  court,  and  the  question  decidetl. 
Sergeants  Lessee  v.  Biddlc  et  al.,  4  Wheat.- 508; 
4  Cond.  Rep.  522. 

37.  On  an  indictment  for  manslaughter,  the 
defendant  was  found  guilty,  subject  to  the  opi- 
nion of  the  court,  whether  ihe  circuit  court  of 
Pennsylvania  hatl  jurisdiction  in  a  case  where 
the  oflence  was  committed  on  board  an  Ameri- 
can ship,  lying  in  the  river  Tigris,  ofl  Wami)oa, 
in  the  empire  of  China.  On  the  question  of 
jurisdiction,  the  judges  were  divided  in  opinic-n, 
and  the  division  was  certified  to  the  supreme 
court;  and  was  decided  in  favour  of  th'e  de- 
fendant. United  States  v.  Wiltberger,  5  Wheat. 
76;  4  Cond.  Rep.  593. 

38.  The  jury  found  a  special  verdict,  in  the 
circuit  court  of  Virginia,  on  a  trial  of  an  indict- 
ment for  piracy ;  and  on  a  motion  to  arrest  the 
judgment,  the  question  whether  the  acts  charged 
against  the  defendant,  and  found  by  the  j-ury, 
was  a  piracy  by  the  law  of  nations,  so  as  to  be 
punishable  under  the  act  of  congress  of  3d 
March,  1819,  was  presented;  and  the  judges  of 
the  circuit  court  were  divided  in  opinion  ;  and 
thereupon,  the  question  was  certified  to  the 
supreme  court.  United  States  v.  Smith,  5  Wheat. 
153;  4  Cond.  Rep.  619. 

39.  The  prisoners  were  found  guilty,  in  the 
circuit  court  of  Massachusetts,  for  murder  on 
the  high  seas,  out  of  the  jurisdiction  of  a  par- 
ticular state.  The  counsel  of  the  prisoners 
moved  the  court  for  a  new  trial  for  the  misdi- 
rection of  the  court  on  points  of  law  which  arose 
during  the  trial.  The  judges  of  the  court  being 
opposed  in  opinion  upon  questions  presented 
with  the  motion,  the  indictment,  and  a  state- 
ment of  the  evidence,  were  certified  to  the 
supreme  court.  United  States  v.  Holmes  et  al.,  5 
Wheat.  412;  5  Cond.  Rep.  708. 

40.  The  defendant  was  indicted  in  the  circuit 
court  of  South  Carolina,  charging  him  with 
wickedly  and  maliciously  concealing  a  murder 
committed  on  the  high  seas,  of  which  he  had 
knowledge.  The  judge  charged  the  jury,  that 
the  concealment,  under  the  circumstances,  was 
suflicient  to  convict  the  defendant,  and  the  jury 
found  him  guilty.  On  a  motion  to  arrest  the 
judgment,  and  for  a  new  trial,  the  judges  were 
opposed  in  opinion  on  the  motion,  which  was 
certified  to  the  supreme  court.  The  supreme 
court  said,  a  motion  for  a  new  trial  is  not  a  part 
of  the  proceedings  of  the  case.  The  question 
must  be  one  which  arises  in  a  cause  depending 
before  the  court,  relative  to  a  proceeding  be- 
longing to  the  cause.  A  motion  for  a  new  trial 
has  never  before  been  brought  to  this  court  on  a 
division  of  ojiinion  in  t'he  circuit  court.  United 
States  v.  Daniel,  6  Wheat.  542;  5  Cond.  Rep.  170. 

41.  On  a  writ  of  a  trial  of  right  in  the  circuit 
court  of  Kentucky,  the  judges  of  the  court  dif- 
fered in  opinion  on  questions  as  to  the  constitu- 
tionality of  certain  laws  of  Kentucky,  giving  to 
occupying  claimants  of  land  the  value  of  their 
improvements.  The  questions  were  certified  to 
the  supreme  court.  Green  v.  Biddlc,  8  Wheat. 
1 ;  5  Cond.  Rep.  369. 
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42.  The  question  certified  from  the  circuit 
court  of  Maryland,  in  this  case,  was  on  a  motion 
to  inslruct  the  jury,  that,  on  the  whole  evidence, 
the  plaintifTs  cannot  sustain  their  demand.  All 
the  evidence  given  on  the  trial  of  the  cause  was 
before  the  supreme  court.  The  supreme  court 
certified  their  opinion  to  the  circuit  court.  Wil- 
links  V.  Hollingsworth,  6  Wheat.  240;  5  Cond. 
Rsp.  79. 

43.  A  special  verdict  was  found  by  the  jury, 
and  the  court  divided  in  opinion  upon  a  question 
of  law  which  arose  upon  it;  which  division  was 
c-ertified  to  the  supreme  court.  The  court  de- 
cided that  judgment  on  the  .special  verdict  should 
be  given  for  the  plaintiff;  and  directed  a  certifi- 
cate for  the  plaintifl^s.  Society  for  the  Propaga- 
tion of  the  Gospel,  Ifc.  v.  The  Toicn  of  New 
Haven.,  8  Wheal.  464;  5  Cond.  Rep.  489. 

44.  This  cause  came  up  from  the  circuit  court 
for  the  southern  district  of  New  York,  upon  a 
certificate  of  division  of  opinion  of  the  judges  of 
that  court.  The  prisoner,  Perez,  was  put  on  his 
trial  for  a  capital  offence ;  and  the  jury  being 
unable  to  agree,  was  discharged  without  giving 
a  verdict,  without  the  consent  of  the  counsel  of 
the  United  States  or  of  his  counsel.  The  counsel 
claimed  the  right  of  the  defendant  to  his  dis- 
charge, and  the  court  divided  in  opinion  on  the 
motion  to  discharge  him;  which  division  was 
certified  to  the  supreme  court.  The  court  di- 
rected it  to  be  certified,  that  the  discharge  by  the 
jury  not  agreeing,  constitutes  no  bar  to  further 
proceedings,  and  gives  no  right  of  exemption  to 
the  prisoner  being  again  put  on  his  trial.  United 
States  V.  Perec,  9  Wheat.  579  ;  5  Cond.  Rep.  689. 

45.  It  was  certified  to  the  circuit  court  in  this 
case,  that  an  insolvent  debtor,  who  has  received 
his  discharge  under  a  state  insolvent  law,  is  not 
entitled  to  be  discharged  from  execution  at  the 
suit  of  the  United  States.  United  States  v.  Wil- 
son, 8  Wheat.  253;  5  Cond.  Rep.  432, 

46.  This  was  a  case  certified  from  the  circuit 
court  of  New  Jersey.  The  question  on  which 
the  court  was  divided  was,  whether  on  the  spe- 
cial pleadings  and  demurrer,  an  alteration  in  the 
boml  of  a  collector  of  taxes,  made  without  the 
knowledge  of  his  surety,  by  which  the  collector 
was  appointed  for  nine  instead  of  eight  town- 
ships, discharged  the  surety  from  liability  for 
taxes  collected  after  the  alteration  was  made. 
Miller  V.Stewart,  9  Wheat.  680;  5  Cond.  Rep. 
727. 

47.  This  cause  was  certified  from  the  circuit 
court  of  the  district  of  Kentucky,  upon  a  division 
of  opinion  between  the  judges  of  that  court,  on 
several  questions  which  occurred,  on  a  motion 
made  by  the  plaintiff,  to  quash  the  marshal's 
return  on  an  e.^cecution  issued  on  a  judgment 
obtained  in  that  court  on  a  replevin  bond ;  and 
also  to  quash  the  replevin  bond  taken  on  the 
execution,  for  the  causes  assigned  in  the  motion. 
The  court  divided  in  opinion  on  the  points  stated 
in  the  motion,  and  the  same  were  certified  to 
the  supreme  court.  IVayman  ct  al.  v.  Southard, 
10  Wheat.  1 ;  6  Cond.  Rep.  1. 

48.  The  judges  of  the  circuit  court  of  Virginia 
were  divided   in  opinion  on  a  motion,  by  the 
counsel  of  the  defendant,  for  a  new  trial,  on  an 
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indictment  against  the  defendant  for  destroying 
a  vessel,  with  intent  to- injure  the  underwriters. 
Certain  instructions  were  given  by  the  circuit 
court,  upon  which  the  jury  found  the  defendant 
guilty.  The  judges  of  the  court  were  divided  in 
opinion  on  the  motion,  and  the  same  was  certi- 
fied to  the  supreme  court.  The  court  ordered  it 
to  be  certified  to  the  circuit  court,  that  the  points 
were  correctly  decided  by  the  circuit  court.  The 
United  Stales  w.Amedy,  11  Wheat.  392;  6  Cond. 
Rep.  362. 

49.  The  defendants,  Kelly  and  others,  were 
indicted  in  the  circuit  court  of  Pennsylvania,  for 
feloniously  endeavouring  to  make  a  revolt  on  the 
high  seas,  on  board  of  a  merchant  vessel  of  the 
United  States.  They  were  found  guilty;  and 
their  counsel  moved  to  arrest  the  judgrnent,  on 
the  ground  '-'that  the  act  of  congress  does  not 
defiiie  the  offence  of  making  a  revolt,  and  that 
it  was  not  competent  to  the  court  to  give  a  judi- 
cial definition  of  a  crime  heretofore  unknown." 
The  opinions  of  the  judges  of  the  circuit  court 
were  divided  on  this  motion,  and  the  same  was 
certified  to  the  supreme  court.  United  Slates  v. 
Kelly  et  al,  11  Wheat.  417;  6  Cond.  Rep.  370. 

50.  The' jury  having  found  a  verdict  of  guilty 
against  the  defendant,  for  offering  violence  to 
the  person  of  the  charge  d'affaires  of  Spain,  his 
counsel  moved  to  arrest  the  judgment,  on  the 
ground  "that  the  circuit  court  has  not  jurisdic- 
tion of  the  matter,  inasmuch  as  it  is  a  ca.se  af- 
fecting an  ambassador  or  other  public  minister." 
The  opinions  of  the  judges  being  opposed  on 
this  point,  the  disagreement  was  certified  to  the 
supreme  court.  The  court  ordered  it  certified 
to  the  circuit  court,  that  it  had  jurisdiction  of  the 
case.  United  States  v.  Ortega,  11  Wheat.  467 ;  6 
Cond.  Rep.  394. 

5 1 .  An  action  of  general  indebitatus  assumpsit 
was  brought  in  the  circuit  court  of  Ohio,  for 
work,  labour  and  services  in  exploring  and  sur- 
veying lands,  showing  and  selling  them,  investi- 
gating titles,  and  paying  taxes,  &c.  The  plain- 
tiff also  filed  an  additional  bill  of  particulars, 
stating  other  services.  The  jury  found  a  verdict 
for  the  plaintiff,  "if,  on  points  reserved,  the  court 
should  be  of  opinion  that  the  law  is  for  the 
plaintifl";  if  not,  for  the  defendant."  The  opi- 
nions of  the  judges  being  opposed,  the  cause 
was  removed  to  the  supreme  court,  upon  a  cer- 
tificate of  disagreement  upon  points  stated,  and 
the  special  verdict.  The  points  were,  that  the 
whole  evidence,  and  certain  letters,  show  a  sub- 
sisting and  open  agreement  at  the  time  of  action 
brought;  that  the  whole  evidence  constitutes  a 
special  agreement,  &c. ;  that  the  plaintiff  cannot 
recover  on  two  items  of  the  account,  &c.  The 
supreme  court  held  the  points  imperfectly  stated, 
and  refused  to  give  a  certificate  of  their  opinion, 
PerJcins  v.  Hart's  Ex'r,  11  Wheat.  237;  6  Cond. 
Rep.  287. 

52.  The  certificate  stated  that  the  plamtifl,  to 
maintain  his  action,  offered  in  evidence  a  patent, 
purporting  to  be  a  grant,  in  due  form  of  law,  to 
one  Basil  Jones,  for  seven  thousand  three  hun- 
dred acres  of  land,  including  the  premises  m 
question  ;  and  also  the  warrant  of  survey  on 
which  the  tract  of  land  was  surveyed  and  laid 
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off,  and  the  minutes  of  the  court  which  granted 
the  warrant.  The  defendant  objected  to  the 
grant  going  to  the  jury,  affirming  th^  same  to  be 
void  in  law,  inasmuch  as  no  grant  could  issue, 
under  the  laws  of  the  state,  for  so  great  a  num- 
ber of  acres  as  are  comprised  in  the  grant.  On 
this  question  the  court  was  divided,  and  the  di- 
vision was  certified  to  the  supreme  court.  The 
court  directed  it  to  be  certified  to  the  circuit 
court,  that  the  laws  of  Georgia,  at  the  time  the 
grant  was  issued,  did  not  prohibit  the  issuing  a 
patent  to  any  person  for  more  than  one  thousand 
acres  of  land,  &c.  Patterson  v.  Winn,  11  Wheat. 
380;  6  Cond.  Rep.  355. 

53.  This  case  came  upon  a  certificate  of  divi- 
sion of  opinion  of  the  judges  of  the  circuit  court 
for  Kentucky,  to  quash  the  return  of  the  marshal 
upon  a  venditioni  exponas  issued  in  the  case. 
The  court  ordered  it  to  be  certified,  that  the  re- 
turn of  the  marshal  was  i.nsufficient,  and  shoul-d 
be  quashed.  Bank  of  the  United  States  v.  //aZ- 
s^eorf;  10  Wheat.  51  j  6  Cond.  Rep.  221. 

54.  An  action  was  instituted  in  the  circuit 
court  of  GeoKgia,  by  the  postmaster-general, 
against  the  defendant,  a  postmaster  at  Savannah, 
ofi  a  bond  executed  by  him  to  the  postmaster- 
general,  for  the  recovery  of  a  sum  of  money 
which  came  into  his  hands  as  postmaster.  It 
was  pleaded  that  the  circuit  court  had  not  juris- 
diction, as  "it  was  not  a  suit  in  which  the  Uni- 
ted States  was  a  party;  nor  the  debt  declared  as 
one  contracted,  authorized,  or  arising  under  a 
law  of  the  United  States,  and  on  which  jurisdic- 
tion had  been  given  to  the  court."  On  the  ar- 
gument of  the  case,  the  opinions  of  the  judges 
of  the  court  were  opposed  on  the  question  of 
jurisdiction;  and  it  was  certified  to  the  supreme 
court.  It  was  certified  that  the  circuit  court 
had  jurisdiction  of  the  case.  The  Postmaster- 
General  V.  Early,  12  Wheat.  136;  6  Cond.  Rep. 
480. 

55.  In  this  case,  the  judges  of  the  circuit 
court  of  West  Tennessee,  after  a  judgment  ren- 
dered in  the  court,  divided  in  opinion  as  to  the 
amount  of  the  surety  bond  to  be  given  by  the 
party  who  applied  for  a  writ  of  error;  where- 
upon the  division  was  certified  to  the  supreme 
court.  The  court  were  of  opinion,  that  it  had 
no  jurisdiction  of  the  question  on  which  the  opi- 
nions of  the  judges  of  the  circuit  court  were 
opposed;  the  division  of  opinion  having  arisen 
after  a  decision  of  the  cause  in  the  court  below. 
It  was  certified,  accordingly,  to  the  circuit  court. 
Devercaux  v.  Marr,  12  Wheat.  212;  6  Cond. 
Rep.  522. 

56.  In  this  case,  an  action  of  debt  was  brought 
in  the' circuit  court  of  Rhode  Island,  on  two 
bonds  given,  conditioned  that  N.  II.  should  re- 
main a  true  prisoner  within  the  limits  of  the 
prison.  The  defendant  pleaded  a  tlischarge 
from  imprisonment  by  an  act  of  the  legislature 
of  Rhode  Island.  The  judges  of  the  circuit 
court  were  opposed  in  opinion  as  to  the  validity 
of  the  discharge;  and  the  same  was  certified  to 
the  supreme  court.  Mason  v.  Ilaile,  12  Wheat. 
370;  6  Cond.  Rep.  535. 


of  Massachusetts,  was,  whether  two  or  more 
persons,  jointly  charged  in  the  same  indictment 
with  a  capital  oflence,  have  a  right  to  sever  in 
their  trials,  the  counsel  of  the  United  States  ob- 
jecting thereto;  or  whether  it  is  a  matter  to  be 
allowed  in  the  discretion  of  the  court.  Tlie  court 
ordered  it  to  be  certified  to  the  circuit  court, 
that  it  v^as  a  matter  within  the  discretion  of  the 
court.  Umted  States  v.  Mar  chant  and  Colson,  12 
Wheat.  480;  6  Cond.  Rep.  588. 

58.  A  case  was  stated  for  the  opinion  of  the 
court,  in  the  circuit  court  of  the  southern  dis- 
trict of  New  York,  in  an  action  against- the  en- 
dorsers af  a  bill  of  exchange,  which  had  been 
paid  for  their  honour;  and  a  verdict  was  found 
for  the  piaintitr,  subject  to  the  opinion  of  the 
court,  on  the  case  so  stated.  The  jntiges  of  the 
court  were  divided  in  opinion  on  the  following 
points:  1.  W^hether  the  letters  oflered  in  evi- 
dence by  the  defendants,  and  objected  to,  ought 
to  have  been  admitted.  2.  Whether  the  plain- 
tiff" had  a  right,  under  the  circumstances,  to 
accept  and  pay  the  bill  upon  which  suit  was 
brought  for  the  honour  of  the  defendants;  and 
is  entitled  to  recover  the  amount  with  interest, 
charges,  &c.  These  points  were  directed  to  be 
certified  to  the  supreme  court;  and  the  whole 
of  the  case  stated  came  up  with  the  certificate 
of  division.  The  court  directed  it  to  be  certified 
to  the  circuit  court,  that  the  plaintiff  had  a  right, 
under  the  circumstances,  to  accept  and  pay  the 
bill  in  question,  under  the  protest,  for  the  honour 
of  the  defendants;  and  is  entitled  to  recover  the 
amount  with  damages  and  interest.  Konig  v. 
Bayard  et  al.,  1  Peters,  250. 

59.  An  action  was  instituted  in  the  circuit 
court  of  the  United  States  for  the  southern  dis- 
trict of  New  York,  against  the  drawer,  upon 
nine  several  bills  of  exchange  ;  and  a  verdict 
was  taken  for  the  plaintiffs,  subject  to  the  opi- 
nion of  the  court,  on  a  case  agreed.  The  judges 
of  the  circuit  court  being  divided  in  opinion 
upon  certain  points,  the  same  were  certified  to 
the  supreme  court.  The  case  stated  formed  a 
part  of  the  record  sent  up  to  the  supreme  court. 
The  supreme  court  directed  the  opinion  of  the 
court  to  be  certified  on  each  of  the  points,  on 
which  the  judges  of  the  circuit  court  had  been 
divided  in  opinion,  and  which  were  argued  be- 
fore it.  Schimmelpennich  et  al.  v.  Bayard  et  al., 
1  Peters,  264. 

60.  This  case  came  before  the  court  on  a 
certificate  of  a  division  of  opinion  between  the 
judges  of  the  circuit  court  of  the  southern  dis- 
trict of  New  York;  the  court  having  divided  in 
opinion  on  a  motion  for  execution,  after  a  verdict 
against  the  sureties  of  a  postmaster,  for  the 
plaintiff.  The  circuit  court  directed  the  ques- 
tions wliich  arose  on  the  motion,  and  on  which 
they  had  differed,  to  be  certified  to  the  supreme 
court.  Dox  et  al.  v.  The  Postmaster-General,  1 
Peters,  318. 

61.  The  facts  of  the  case  were  agreed  by  the 
counsel  lor  the  plaintiff  and  defendant;  and  the 
agreetl  case  was  stated  in  the  record.  The 
judsres  of  the  circuit  court  of  Rhode  Island  having 
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court  directed  it  to  be  certified,  that  the  plaintiff 
was  entitled  to  recover  upon  the  facts  agreed  in 
the  case,  and  that  judgment  ought  to  be  given 
for  the  plaintiff.  Gardner  v.  Collins,  2Peters,  58. 

62.  An  action  was  instituted  in  the  circuit 
court  of  Kentucky  on  a  pronaissory  note,  by  the 
Bank  of  the  United  Slates,:  and  the  defendants 
filed  a  plea,  setting  forth  circumstances  which 
brought  up  the  question  of  usury,  in  the  dis- 
counting of  the  note.  The  plaintiffs  demurred  ; 
and  the  judges  of  the  circuit  court  differed  in 
opinion  on  the  questions  raised  by  the  plead- 
ings: 1.  Whether  the  facts  set  forth  in  the  plea, 
made  out  a  case  of  usury.  2.  Whether,  if  there 
was  usury  in  the  case,  the  note  is  invalid,  so 
that  no  recovery  can  be  had  thereon.  3.  Whe- 
ther, if  not  wholly  void,  a  part  of  the  note  can 
be  recovered.  Bank  of  the  United  States  v.  Owens 
and  others,  2  Peters,  527. 

63.  Aetion  on  a  bill  of  exchange.  A  judgment 
was  confessed  on  a  case  stated,  subject  to  the 
opinion  of  the  court,  whether  the  court  had  juris- 
diction of  the  suit.  The  jutlges  differed  in  opinion, 
and  the  question  on  which  they  divided,  was 
certifie-d  to  the  supreme  court.  Buckncr  v.  Fin- 
ley  and  Van  Lear,  2  Peters,  586. 

64.  A  writ  of  right  was  brought  in  the  circuit 
court  of  the  southern  district  of  New  York,  and 
the  judges  of  the  court  were  opposed  in  opinion 
on  questions  presented  in  the  trial  of  the  cause, 
on  the  pleadings,  and  on  the  merits.  The  record 
contained  all  Ihe  pleadings,  and  the  evidence 
given  on  the  trial ;  and  the  questions  on  which 
the  judges  were  opposed,  were  certified  to  the 
supreme  court.  Inglis  v.  The  Trustees  of  the 
Sailors^  Snug  Harbour,  3  Peters,  99. 

65.  The  questions  on  which  the  judges  of  the 
circuit  court  of  North  Carolina  were  opposed  in 
opinion,  arose  in  an  action  instituted  against  the 
defendant,  to  recover  damages  for  neglecting  to 
institute  a  suit  against  the  endorser  of  a  promis- 
sory note,  until  after  the  remedy  was  barred  by 
the  statute  of  limitations.  The  question  certified 
to  the  supreme  court  arose  on  the  finding  of  the 
jury  for  the  plaintiff,  subject  to  the  opinion  of  the 
court,  whether  the  statute  of  limitations  was  not 
a  bar  to  the  plaintiff's  action  against  the  defend- 
ant. Wilcox  et  al.  v.  The  Exhs  of  Plummer,  4 
Peters,  172. 

66.  On  inspecting  the  record,  it  was  perceived 
that  the  judges  of  the  circuit  court  of  Rhode 
Island,  instead  of  dividing  on  one  or  more  points, 
had  divided  on  the  whole  case,  and  had  directed 
the  whole  case  to  be  certified  to  the  supreme 
court. .  Considering  this  as  irregular,  the  supreme 
court  directed  the  cause  to  be  remanded  to  the 
circuit  court,  that  further  proceedings  may  be 
had  therein  according  to  law.  Saunders  v.  Gould, 
4  Peters,  392. 

67.  This  case  was  certified  from  the  circuit 
court  of  Vermont,  the  judges  of  that  court  being 
opposed  in  opinion  on  three  questions.  1.  Whe- 
ther the  plaintiffs  have  shown  that  they  have  a 
right  to  hold  lands :  2.  Whether  the  plaintiffs 
are  barred  by  certain  statutes  of  limitations  of 
covenant :  3.  Whether  the  plaintiffs  are  entitled, 
and  for  how  long,  to  recover  mesne  profits. 
These  questions  arose  on   an   agreed  case,  in 


which  all  the  matters  in  the  cause  were  stated. 
The  supreme  court  directed  it  to  be  certified  to 
the  circuit  court:  1.  That  the  plaintiffs  had  a 
right  to  hold  lands,  and  especially  the  lands  in 
controversy  :  2.  That  the  plaintiffs  are  not  barred 
by  the  statutes  of  limitations  :  3.  That  no  mesne 
profits  can  be  recovered,  unless  the  parties, 
plaintiffs,  bring  themselves  within  the  provi- 
sions of  the  laws  of  Vermont  of  15lh  November, 
1830.  The  Society  for  the  Propagation  of  the 
Gospel  V.  The  Town  of  Pau-let,  4  Peters,  480. 

68.  A  bill  was  filed  on  the  equity  side  of  the 
circuit  court  of  Virginia,  and  the  judges  were 
opposed  in  opinion  on  questions  arising  in  the 
case,  as  to  the  appropriation  and  distribution  of 
the  as.sets  of  the  estate  of  a  testator.  These 
questions  were  certified  to  the  supreme  court. 
Backhouse  v.Patton,  5  Peters,  160. 

69.  In  an  action  on  a  bond  to  the  United  States, 
the  judges  of  the  circuit  court  of  Maryland  were 
divided  in  opinion  as  to  the  right  of  the  plaintiffs 
to  recover  against  the  defendants  as  sureties  for 
a  debt  due  to  the  United  States,  by  the  Bank  of 
Somerset.  United  States  v.  Robertson,  5  Peters, 
641. 

70.  The  question  on  which  the  judges  of  the 
circuit  court  of  jMary land  were  opposed  in  opinion 
was,  whether  there  was  a  variance  between  the 
contract  declared  upon,  and  the  contract  given 
in  evidence;  the  action  being  against  the  de- 
fendants as  surviving  partners:  when,  it  was 
alleged,  that  one  of  the  defendants  had  died  be- 
fore any  of  the  transactions  happened,  out  of 
which  the  suit  arose.  Schimmelpeniuck  v .  Turner, 
6  Peters,  1. 

71.  An  action  of  debt  was  brought  on  a  pro- 
missory note  in  the  circuit  court  for  the  di.?trict 
of  West  Tennessee,  and  the  judges  of  the  court 
were  opposed  in  opinion  on  questions  which  arose 
on  the  plaintiff's  demurrers  to  the  defendant's 
pleas;  and  also  whether  the  averment  of  the 
citizenship  of  some  of  the  parties  to  the  suit, 
was  sufficient.  A  certificate  of  this  division  of 
opinion  was,  by  the  direction  of  the  circuit  court, 
made  to  the  supreme  court,  according  to  law. 
Kirkman  v.  Hamilton,  6  Peters,  20. 

72.  The  judges  of  the  circuit  court  of  North 
Carolina  were  opposed  in  opinion,  on  a  question, 
whether  the  priority  to  which  the  United  States 
are  entitled  in  case  of  a  general  assignment  made 
by  a  debtor,  comprehends  a  bond  for  duties  exe- 
cuted anterior  to  the  assignment,  but  not  payable 
until  after  the  same.  The  question  was  certified 
to  the  supreme  court.  United  States  v.  The  State 
Bank  of  North  Carolina,  6  Peters,  29. 

73.  On  the  motion  of  the  defendants,  a  rule 
was  given  in  the  circuit  court  of  Ohio,  on  the 
marshal,  to  show  cause  why  the  taxation  of  costs 
in  the  case  on  execution,  should  not  be  reversed 
and  corrected.  The  judges  of  the  circuit  court 
were  divided  in  opinion,  and  the  division  was 
certified  to  the  supreme  court.  Held,  that  the 
case  was  not  within  the  provision  of  the  judicial 
act  of  1802;  and  that  this  question  could  not  be 
certified  to  the  supreme  court.  Bank  of  the 
U.  States  v.  Green  and  others,  6  Peters   26.         _ 

74.  In  this  case  the  court  decided  that  a  dm- 
sioa  of  opinion  between  the  judges  of  the  circuit 
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court  of  New  York,  on  a  motion  for  a  new  trial, 
could  not  be  certified  to  the  suprenae  court.  The 
parties  agreed  that  the  case  should  stand  as  if  a 
judgment  had  been  entered  in  the  circuit  court 
of  New  York,  and  a  writ  of  error  prosecuted. 
The  court  went  on  to  decide  the  case.  Grant  ct 
al.  V.  Raymond,  6  Peters,  218. 

75.  The  defendant  was  indicted  on  the  twenty- 
fourth  section  of  the  act  of  congress  of  2d  March, 
1825,  entitled  "an  act  to  reduce  into  one,  the 
several  acts  establishing  and  regulating  the  post- 
office  department:"  for  advising,  procuring,  and 
assisting  one  J.  S.,  a  mail-carrier,  to  rob  the 
mail ;  and  being  convicted,  he  submitted  a  mo- 
tion in  arrest  of  judgment :  one  reason  in  sup- 
port of  which  motion  was,  that  the  indictment 
did  not  sufficiently  show  an  offence  against  the 
said  act,  because  the  same  did  not  directly 
charge,  or  otherwise  aVer,  that  the  said  J.  S.  did 
actually  rob  the  mail ;  and  upon  argument,  the 
judges  were  opposed  in  opinion  on  this  question, 
viz. ;  whether  an  indictment  grounded  on  the 
sakl  statute  for  advising,  &c.,  a  mail-carrier  to 
rob  the  mail,  ought  to  set  forth  and  aver  that  the 
said  carrier  did  commit  the  offence  of  robbing 
the  mail;  and  therefore  the  judges  directed  the 
same  to  be  certified  to  the  supreme  court. 
United  Slates  v.  3Iills,  7  Peters,  138. 

76.  In  this  case  the  defendant  was  indicted 
and  convicted  of  robbing  the  United  States' 
mail,  and  being  pardoned  by  the  President  of 
the  United  States,  a  question  arose  in  the  circuit 
court  of  the  United  States,  whether  the  defend- 
ant should  plead  the  pardon.  On  this  question 
the  judges  of  the  court  were  opposed  in  opinion, 
and  the  question  was  certified  to  the  supreme 
court  for  its  decisioH.  United  States  v.  Wilson, 
7  Peters,  150. 

77.  This  case  was  submitted  to  the  circuit 
court,  on  a  statement  of  facts  agreed  upon  by 
the  counsel  of  the  plaintiff,  and  the  district  at- 
torney of  the  United  States.  The  whole  of  the 
agreed  facts  were  sent  up  with  the  record.  Upon 
the  trial  and  statement  of  facts  in  the  cause,  cer- 
tain questions  had  occurred,  on  which  the  opi- 
nions of  the  judges  were  opposed ;  and  the 
points  of  disagreement  were  certified  to  the  su- 
preme court  for  their  decision.  The  court  de- 
cided on  all  the  questions  certified,  with  one  ex- 
ception.    Harris  v.  Elliott,  10  Peters,  25. 

,78.  An  action  of  assumpsit  was  commenced 
by  the  plaintifi"  against  the  collGctor  of  the  port 
of  New  York,  to  recover  a  sum  paid  to  him  for 
duties  on  certain  goods;  the  goods  not  being 
liable,  under  the  law,  to  the  duties  charged  by 
the  collector.  On  the  trial  of  the  cause,  the 
judges  ?Jf  the  circuit  court  of  the  southern  dis- 
trict of  New  York  were  opposed  in  opinion,  as 
to  the  construction  of  the  act  of  cangress,  by 
which  the  duties  were  claimed;  and  being  so 
opposed  in  opinion,  the  question  as  to  the  con- 
struction of  the  law,  was  certified  to  the  supreme 
court  for  decision.  Elliott  v.Swartwout,  10  Pe- 
ters, 137. 

79.  An  action  of  detinue  was  institwted  in  the 
circuit  court  of  Wost  Tennessee,  to  recover  a 
slave.  During  the  progress  of  the  suit,  the  de- 
fendant died;  and  his  personal  rejiresentative 


moved  to  dismiss  the  suit,  on  the  ground  that  it 

did  not  survive.  On  this  motion,  the  judges  of 
the  court  were  divided  in  opinion  ;  and  the  same 
was  certified,  for  its  decision,  to  the  supreme 
court.     Davis  v.  Braden,  10  Peters,  286. 

80.  A  question,  whether  a  plaintifi"  in  eject- 
ment shall  be  permitted  to  enlarge  the  term  in 
the  demise,  is  one  within  the  direction  of  the 
court,  to  which  the  motion  for  the  purpose  is 
submitted;  and  it  cannot  be  certified  to  the  su- 
preme court,  if  the  judges  of  the  circuit  court 
are  divided  in  opinion.  Lanning's  Lessee  v. 
Vaughan  ct  'at.,  10  Peters,  367. 

81.  Certain  points,  on  which  the  judges  of  the 
circuit  court  were  divided  in  opinion,  were  certi- 
fied to  the  supreme  court,  by  the  circuit  court 
of  Rhode  Island.  The  whole  of  the  matters  in 
the  case,  were  sent  up  in  the  record.  The  ques- 
tion certified,  was,  whether  a  confirmatory  act 
of  the  assembly  of  Rhode  Island,  was  sufficient 
to  divest  the  title  of  those  who  claimed  the  land, 
and  gave  a  title  to  the  grantees  on  a  deed  con- 
firmed by  the  act.  This  question  was  present- 
ed, in  effect,  in  six  questions,  on  which  the 
juilges  of  the  circuit  court  were  opposed  in  opi- 
nion. The  certificate  of  the  supreme  court 
stated  that  the  court  was  of  opinion,  that  the 
grantees  in  the  deed  confirmed  by  the  legisla- 
ture of  Rhode  Island,  took  an  absolute  t*tle  to 
the  premises  in  dispute  in  the  cause:  which 
opinion  answers  the  first,  second,  third,  fourth, 
and  sixth  question  so  certified  ;  and  also  the  fifth 
question,  except  that  part  of  the  fifth  question 
which  refers  to  a  description  of  the  premises, 
and  which  is  not  so  stated  as  to  enable  the  su- 
preme court  to  express  an  opinion.  Leland  et 
al.  V.  Wilkinson,  10  Peters,  294. 

82.  Questions  respecting  the  practice  of  the 
circuit  court  in  equity  cases,  which  depend  on 
the  sound  discretion  of  the  court,  in  the  appli- 
cation of  the  rules  which  regulate  the  course  of 
equity  proceedings,  to  the  circumstances  of  such 
particular  case;  are  not  questions  which  can  be 
certified,  on  a  division  of  opinion  of  the  circuit 
court.     Packer  v.  Nixon,  10  Peters,  408. 

83.  The  questions  certified  to  the  supreme 
court  were,  whether,  on  certain  facts  which 
were  in  evidence  in  the  cause,  the  deed  was  ad- 
missible in  evidence,  under  the  acts  of  the  legis- 
latures of  North  Carolina  and  Tennessee;  and 
whether  certain  evidence,  which  was  given  on 
the  trial,  did  or  did  not  conduce  to  prove  that 
the  defendants  purchased  under  a  particular 
person.  On  these  questions,  the  judges  of  the 
circuit  court  of  Tennessee  were  opposed  in  opi- 
nion ;  and  the  same  were  certified,  and  answer- 
ed by  the  supreme  court.  Dcnn,  Lessee  of  Scott, 
v.  Reid  et  al.,  10  Peters,  524. 

84.  On  an  indictment  for  passing  a  silver  coin 
of  Spain,  calletl  '-a  head  pistareen.''  the  judges 
of  the  circuit  court  of  New  Jersey  were  opposed 
in  opinion:  1.  Whether  the  head  pistareen  was 
a  part  of  the  Spanish  dollar?  2.  Whether  it  is 
made  current  by  a  law  of  the  United  Slates? 
These  questions  were  certified  to  the  supreme 
court;  and  the  indictment  and  a  special  vcidict, 
containing  all  the  facts  O'f  the  ca-se,  were  sent 
up  with  the  record.     The  court  directed  an  an- 


DIVIDED  COURT.— DOMICIL.— DOWER. 


585 


Divided  Court. — Domicil. — Dower. 


swer,  in  the  negative,  to  be  certified  to  the  cir- 
cuit court.  Uiutcd  States  v.  Gardner,  10  Peters, 
618. 

85.  An  action  of  debt  was  instituted  on  an  act 
of  the  legislature  of  New  York,  to  recover  cer- 
tain penaUies,  for  bringing  into  the  state  of  New 
York  certain  paupers,  in  violation  of  the  pro- 
visions of  the  act.  The  declaration  set  out  the 
law  of  New  York,  and  the  breach  of  its  pro- 
visions, by  the  difendant.  The  defendant  de- 
murred to  the  declaration,  and  the  plaintifi"  join- 
ed in  the  demurrer.  The  judges  of  the  circuit 
court  of  the  southern  district  of  New  York  were 
opposed  in  opinion  on  the  question  whether  the 
act  of  the  legislature  of  New  York,  mentioned 
in  the  declaration,  assumes  to  regulate  com- 
merce between  the  port  of  New  York  and 
foreign  ports.  This  was  certified  to  the  supreme 
court.  City  of  New  York  v.  31dn,  11  Peters. 
102. 

86.  In  an  action  on  a  policy  of  insurance,  on 
the  steamboat  Lioness,  the  defendant  filed  cer- 
tain pleas,  to  which  the  plaintiffs  demurred  ;  and 
on  the  argument  on  the  demurrer,  the  judges  of 
the  circuit  court  were  opposed  in  opinion;  and 
the  same  were  certified,  at  the  request  of  the 
defendant.  The  questions  certified  were:  1. 
Whether  the  policy  covered  a  lo.<s  by  fire,  caused 
by  the  barratry  of  the  master"?  2.  Does  the 
policy  cover  a  loss  by  fire,  caused  by  the  negli- 
gence, carelessness,  or  unskilfuhiess  of  the  mas- 
ter and  crew,  or  any  of  them  1  3.  Is  the  alle- 
gation, that  the  loss  by  fire  was  caused  by  the 
negligence,  careless  neglect,  or  unskilful  con- 
duct "of  the  master  and  crew,  a  defence  to  the 
action?  4.  Are  the  pleas,  or  either  of  them, 
sufficient?  The  supreme  court  decided  the 
first,  second,  and  third  questions  in  favour  of  the 
plaintiff,  and  certified  the  same  to  the  circuit 
court;  and  also  that  the  pleas  in  bar,  or  either 
of  them,  were  not  a  defence  to  the  action. 
Waters  v.  The  Merchants^  Louisville  Lis.  Co.,  1 1 
Peters,  213. 

87.  The  defendant  was  indicted  for  forging  a 
bill  of  the  Bank  of  the  United  States;  and  the 
judges  of  the  circu-it  court  of  the  United  States 
for  the  Pennsylvania  district,  being  opposed  in 
opinion,  whether  the  same  was  a  bill  of  the 
Bank  of  the  United  States,  according  to  the 
eighteenth  section  of  the  act,  granting  a  charter 
to  the  bank;  the  same,  with  the  indictment. 
was  certified  to  the  supreme  court  for  its  de- 
cision.    United  States  v.  Brewster,  7  Peters,  164. 

88.  The  opinions  of  the  judges  of  the  circuit 
court  of  Pennsylvania  were  opposed  in  opinion, 
on  a  question  arising  on  a  demurrer,  by  the 
Umted  States,  to  a  plea  of  autre  fois  acquit,  to 
an  indictm.ent  for  passing  a  counterfeit  bank  note 
of  the  Bank  of  the  United  States;  and  the  same 
was  certified  to  the  supreme  court.  United  States 
V.  Randenbush,  8  Peters,  288. 

89.  The  judges  of  the  circuit  court  of  Ken- 
tucky were  divided  in  opinion,  whether,  on  the 
whole  circumstances  appearing  in  the  case,  the 
court  can  have  jurisdiction.  The  bill  on  the 
equity  side  of  the  court,  and  the  answer  of  the 
defendants,  upon  which  the  question  of  jurisdic- 
tion arose,  were  sent  up  with  the  record.     The 


division  of  opinion  between  the  jndses  was  cer- 
tified to  the  supreme  court,  and  by  that  court  it 
was  certified  that  the  circuit  court  had  jurisdic- 
tion of  the  case.  Boone  et  al.  v.  Chiles  ct  al.,  8 
Peters.  532. 

90.  The  judges  of  the  circuit  court  of  Massa- 
chusetts were  opposed  in  opinion  on  five  points 
which  arose  on  the  trial,  before  a  jury,  of  the 
cause;  and  they  were,  with  all  the  evidence, 
certified  to  the  supreme  court  for  its  decision. 
Carrinston  et  al.  v.  The  Merchants'  Lis.  Co.,  8 
Peters,''495. 

91.  The  judges  of  the  circuit  court  of  Kpu- 
tucky  were  divided  in  opinion  on  a  motion  for 
instructions  to  the  jury,  made  by  the  defendant's 
counsel,  that,  on  the  evidence,  the  jury  should 
find  that  the  defendant  was  not  guilty  of  the 
offence  for  which  he  was  indicted.  This  was 
certified  to  the  supreme  court,  and  the  court 
directed  a  certificate  that  the  evidence  was  suf- 
ficient to  authorize  a  condemnation  of  the  de- 
fendant, the  case  being  within  the  provisions  of 
the  act  of  congress  on  which  the  defendant  was 
indicted.     United  States  v.  Bailey,  9  Peters,  238. 

92.  The  defendant  was  indicted  under  the  act 
of  March  3,  1823,  entitled  "an  act  for  the  punish- 
ment of  frauds  committed  on  the  government 
of  the  United  States."  The  counsel  for  the  de- 
fendant moved  the  court  to  instruct  the  jury  that 
the  evidence  did  not  conduce  to  establish  the 
offence  denounced  in  the  first  section  of  ihe  act, 
which  motion  the  attorney  of  the  United  States 
opposed,  and  on  this  question  the  opinions  of  the 
judges  were  opposed.  The  whole  case,  and  the 
question  on  which  the  judges  were  divided,  were 
certified  to  the  supreme  court.  The  court  were 
of  opinion,  that  the  whole  case  having  been  cer- 
tified to  the  supreme  court,  and  it  having  been 
repeatedly  decided  by  the  court  that  the  whole 
case  cannot  be  adjourned  on  a  division  of  the 
judges,  the  court  cannot  decide  the  case  in  its 
present  form.  The  cause  was  remanded  to  the 
circuit  court  of  Kentucky  for  further  proceedings, 
this  court  not  having  jurisdiction  over  the  ques- 
tion stated.  United  States  v.  Bailey,  9  Peters.  267. 


DOMICIL. 
See  Commercial  Domicil. — Antf,  page  363. 

DOWER. 

1.  W^here  the  vendee  of  real  estate  had  pur- 
chased it  subject  to  the  dower  of  the  widow,  of 
which  dower  he  might  have  been  informed  if  he 
had  used  proper  dihgence,  a  court  of  equity  will 
not  interfere  to  release  the  vendee,  but  will  leave 
him  to  such  legal  remedy  as  he  may  be  entitled 
to,  in  case  his'title  should,  at  any  future  time, 
be  disturbed.   Greenleafv.  Queen  et  al,  1  Peters, 

147.  ,  ,. 

2.  The  doctrines  of  the  common  'aw  on  ttie 
subject  of  dower,  although  since  altered  by  an 
act  of  assembly  of  Maryland,  were  stdl  the  law 
of  Maryland  when  the  United  States  assumed 
jurisdiction  over  the  District  of  Columbia ;  and 
•■  Sy 
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the  act  of  congress  of  February  271h,  1801,  which 
provides  for  its  government,  declares  that  the 
laws  of  Mar}  land,  as  they  then  existed,  should 
continue  and  be  in  force  in  that  part  of  the  dis- 
trict which  was  ceded  by  that  state.  Slille  v. 
Carroll,  12  Peters,  201. 

3.  According  to  the  principles  of  the  connmon 
law,  a  widow  was  not  dowable  in  her  husband's 
equity  of  redemption ;  and  if  a  man  mortgages 
in  fee  before  marriage,  and  dies  without  redeem- 
ing the  mortgage,  the  widow  is  not  entitled  to 
dower  againat  the  mortgagee.     Ibid. 

4.  Mortgages  were  made  during  the  coverture, 
but  the  mortgage  deeds  were  acknowledged  by 
the  wife  upon  privy  examination,  and  these  ac- 
knowledgments, under  the  acts  of  the  assem- 
bly of  Maryland,  1715,  ch.  47,  and  1766,  ch.  14, 
bar  the  dower  in  the  lots  thus  conveyed  to  the 
mortgagee.  The  legal  estate  passed  to  the 
mortgagee,  and  the  husband  retained  nothing 
but  the  equity  of  redemption ;  and  as  the  wife 
had  no  right  of  dower  in  this  equitable  interest, 
a  subsequent  deed  conveyed  the  whole  of  this 
interest  m  the  estate,  and  was  a  bar  to  the  claim 
of  dower.  It  was  not  necessary  for  the  wife  to 
join  in  such  a  deed,  as  she  had  no  right  of  dower 
in  the  equity  of  redemption  which  was  conveyed 
by  the  deed.     Ibid. 

5.  Dower  is  assignable  of  real  estate  mort- 
gaged by  the  husband  after  the  marriage,  with- 
out the  wife's  joining  in  the  deed,  and  subse- 
quently aliened  by  him;  but  in  the  mean  time 
improvements  made  thereon  by  him,  according 
to  the  value  at  the  time  of  the  alienation,  in- 
cluding the  improvements.  The  mortgage  does 
not  bar  the  dower  in  the  improvements.  Powell 
V.  Monson  and  Brimfield  Manufacturing  Co.,  3 
Mason's  C.  C.  R.  459. 

6.  Courts  of  chancery  have  concurrent  juris- 
diction with  courts  of  law,  in  cases  of  dower, 
especially  w-here  partition,  discovery,  or  account 
is  prayed,  and  in  cases  of  sale,  where  the  par- 
ties are  willing  that  the  sum  in  gross  should  be 
given  in  lieu  of  dower.  Herbert  et  al.  v.  Wren 
et  al.,  7  Cranch,  370 ;  2  Cond.  Kep.  539. 

7.  If  a  devise  of  land  in  Virginia,  to  the  widow, 
appear,  from  circumstances,  to  be  designed  as 
in  lieu  of  dower,  she  must  make  her  election, 
and  cannot  take  both.     Ibid. 

8.  If  a  wife  join  her  husband  in  a  lease  for 
years  she  is  entitled  to  dower  in  the  rent.    Ibid. 

9.  A  court  of  chancery  cannot  allow  a  part  of 
the  purchase  money  in  lieu  of  dower,  where  the 
estate  is  sold,  unless  by  consent  of  all  parties 
interested.     Ibid. 

10.  A  deed  of  land  executed  by  husband  and 
wife,  Kut  containing  no  words  of  grant  by  the 
wife,  does  not  convey  her  estate  in  the  land,  nor 
her  right  of  dower.  Powell  v.  Ilie  Monson  and 
Brimfield  Manufacturing  Co.,  3  Mason's  C.  C.  R. 
347. 

11.  It  seems  that  an  implied,  and  even  an  ex- 
press assent  of  ih;'  husbanil  to  the  release,  with- 
out joining  in  the  deed,  is  not  sufficient  to  give 
valiility  to  the  release,  the  release  having  been 
executed  by  the  wife  alone.     Ibid, 

12.  Where  improvements  have  been  made  on 


an  estate  by  the  purchaser,  dower  is  to  be  of  the 
estate  according  to  the  value  which  it  would 
have  had  at  the  time  of  the  assignment  if  no 
such  improvements  had  been  made.     Ibid. 

13.  But  though  the  increased  value  arising 
from  the  improvements  actually  made  upon  the 
premises  by  the  alienee  are  to  be  included,  yet 
the  dowress  will  be  entitled  to  the  lull  benefit 
of  any  increase  of  value  arising  from  other 
causes ;  such  as  the  grovvth  of  the  country.  Ibid. 

14.  The  widow  is  entitled  to  dower  of  real 
estate  mortgaged  by  the  husband  alone  after 
marriage,  And  subsequently  aliened  by  him  • 
and  upon  which  he  had,  after  the  marriage, 
made  improvements  estimated  according  to  the 
value  at  the  time  of  the  alienation,  including  the 
improvements.     Ibid. 

15.  The  main  mill  wheel  and  gearing  of  a  fac- 
tory, attached  to  the  factory,  and  necessary  for 
its  operations,  are  fi.vtures  and  real  estate,  to 
which  the  right  of  dower  attaches.     Ibid. 

16.  Where  a  deed  was  executed  in  Massa- 
chusetts, by  a  husband,  of  lands  owned  by  him 
in  that  state,  in  March,  1808,  and  afterwards,  in 
November,  1808,  his  wife  signed  and  sealed  the 
same  deed,  with  the  following  words  written  over 
her  signature,  '•  I  agree  in  the  above  conveyance, 
in  witness  whereof,"  &c.,  giving  the  date,  &c. : 
it  was  held  that,  by  the  local  law,  such  a  con- 
veyance did  not  operate  as  a  release  of  her  dower 
in  the  estate  so  conveyed.  Hall  v.  Savage,  4 
Mason's  C.  C.  R.  273. 

17.  A  bill  in  equity  lies  for  dower.  A  deed 
of  land  executed  by  husband  and  wife,  but  con- 
taining no  words  of  grant  by  the  wife,  does  not 
convey  her  estate  in  the  land,  nor  her  dower. 
Powell  V.  Monson  and  Brimfield  Manufacturing 
Co.,  3  Mason's  C.  C.  R.  347. 

18.  Dower  is  to  be  according  to  an  increase  of 
value  not  arising  from  the  improvements  of  the 
purchaser,  but  from  the  general  growth  of  the 
country,  or  other  general  causes.     Ibid. 

19.  Dower  is  not  allowable  in  an  estate,  of 
which  the  husband  is  trustee  only.     Ibid. 

20.  In  a  bill  for  dower  against  the  purchaser 
from  the  husband,  the  dower  is  to  be  laid  off  by 
metes  and  bounds,  in  some  part  of  the  land 
which  has  not  been  improved  by  the  purchaser, 
if  this  can  conveniently  be  done;  and  if  this 
cannot  be  done,  then  it  is  to  be  assigned  out  of 
the  whole,  according  to  the  value  thereof,  at  tho 
time  it  was  alienated  to  the  husband.  Leggelt 
V.  Steele,  4  Wash.  C.  C.  R.  305. 

21.  Query,  If  the  widow  is  entitled  to  rents 
and  profits,  damages  and  costs;  and  from  what 
time,  if  at  all  ?     Ibid. 

22.  Under  the  act  of  assembly  of  Virginia,  (1 
Rev.  Co.,  ch.  107,  sec.  10,)  which  declares,  that 
if  a  wife  willingly  leave  her  husband,  and  go 
away  and  continue  with  the  adulterer,  she  shall 
forfeit  her  dower,  &c. ;  that  part  of  the  provision 
which  relates  to  her  willingly  leaving  her  hus- 
band, is  satisfied  by  any  separation  which  is 
voluntary  on  her  part :  and  any  separation  is 
voluntary  which  is  not  brought  about  by  her 
husband's  act,  or  by  some  constraint  on  her  per- 
son.   Therefore,  where  the  husband  wished  his 
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wife  to  accompany  him,  and  she  refused,  al-  [ 
though  her  parents  objected  to  her  going,  and  ', 
she  excused  herself  on  that  giound;  and  because  \ 
of  reports  that  he  was  married  to  another  woman, 
the  separation  must  be  considered  voluntary  on 
her  pait.  Steii;all  et  al.  v.  StcnaWs  Administrators  i 
et  al.,  2  Brocicenb.  C.  C.  R.  25fi. 

23.  The  words,  "and  go  away,  and  con-linue 
with  the  adulterer,"  are  satisfied  by  an  open  ] 
state  of  adultery,  whether  the  woman  reside  ni  ; 
the  same  house'with  the  adulterer,  or  in  another  j 
house  :  whether  in  her  own,  or  a  friend's  house,  j 
or  his;  or  whether  with  or  without  the  ceremony  j 
of  marriage:  in  either  case,  she  forfeits  her 
dower.     Ibid. 

24.  Dower  is  a  legal  right ;  and  whether  it  be 
claimed  by  suit  at  law  or  in  equity,  the  principle 
is  the  same.  On  a  joint  tenancy  at  common 
law,  dower  does  not  attach.  Mayburrij  v.  Bnen, 
etal.,  15  Peters,  21.  .... 

25.  No  title  to  dower  attaches  on  a  jomt  seism 
of  real  estate.  The  mere  possibility  of  the  estate 
being  defeated  by  survivorship,  prevents  dower. 
Ibid^ 

26.  If  the  husband,  being  a  joint  tenant,  con- 
vey his  interest  to  another,  and  thus  at  once  de- 
stroy the  right  of  survivorship,  and  deprive  him- 
self of  the  property,  his  wife  will  not  be  entitled 
to  dower.     Ibid. 

27.  The  time  of  delivery  of  a  deed  may  be 
proved  by  parol.     Ibid. 

28.  By  the  common  law,  dower  does  not 
attach  to  an  equity  of  redemption.  The  fee  is 
vested  in  the  mortgagee,  and  the  wife  is  not 
dowable  of  an  equitable  seisin.     Ibid. 

29.  When  the  husband  takes  a  conveyance  in 
fee,  and  at  the  same  time  mortgages  the  land 
back  to  the  grantor,  or  to  a  third  person,  to  se- 
cure the  purchase-money  in  whole  or  in  part, 
dower  cannot  be  claimeil  as  against  rights  under 
the  mortgage.  The  husband  is  not  deemed  suf- 
ficiently or  beneficially  seised  by  an  instanta- 
neous passage  of  the  fee  in  and  out  of  him,  to 
entitle  his  wife  to  dower  as  against  the  mort- 
gage.    Ibid. 

30.  It  is  the  well-established  doctrine,  that  of 
a  seisin  for  an  instant,  a  woman  shall  not  be  en- 
dowed.    Ibid. 


to  obtain  letters  of  naturalization,  and  wiihoul 
having  the  effects  of  this  concession  contested, 
impecfed,  or  interrupted,  under  pretext  of  any 
prerogatives  of  provinces,  cities,  or  private  per- 
sons. And  the  said  heirs,  whether  by  particular 
line,  or  ab  intestate,  shall  be  exempted  from  all 
duty  called  droit  de  detraction,  or  other  duty  of 
the  same  kind  ;  saving,  nevertheless,  the  local 
rights  or  duties  ;  as  long  as  similar  ones  are  not 
established  in  the  United  States,  or  any  of  them. 
The  subjects  of  France  shall  enjoy,  in  all  the 
domains  of  the  United  States,  reciprocal  pnvi- 
leaes.  This  right  gave  the  subjects  of  France  a 
right  to  purchase  lands  in  the  United  States. 
C7iirac  v.  Chirac,  2  Wheat.  259;  4  Cond.  Rep.  111. 


DROIT  D'AUBAIN. 

1.  The  treaty  of  amity  and  commerce  of  1778, 
between  the  United  States  and  France,  art.  11, 
declares  that  subjects  or  inhabitants  of  the  United 
States,  or  any  one  of  them,  shall  not  be  reputed 
aubains,  in  France,  and,  consequently,  shall  be 
exempted  from  the  droit  d'aubain,  or  any  other 
similar  duty,  under  what  name  soever.  They 
may,  by  testament,  donations,  or  otherwise,  dis- 
pose of  their  goods,  movable  and  immovable,  in 
favour  of  such  persons  as  they  think  proper: 
and  their  heirs,  subjects  of  the  said  United  States, 
whether  residing  in  France  or  elsewhere,  may 
succeed  them,  ab  intestate,  without  being  obliged 


DURESS. 

1.  Duress,  arising  from  the  threats  of  destruc- 
tion of  vessel  and  cargo,  cannot  be  admitted  to 
avoid  a  contract  of  ransom,  where  the  captain 
was  justified  by  probable  cause.  Maisonnaire 
V.  Keating,  2  Gallis.  C.  C.  R.  337. 

2.  Where  a  party  has  been  discharged  by  the 
insolvent  law  of  Pennsylvania,  and  a  suit  is  after- 
wards brought  against  him  in  the  state  of  Dela- 
ware, for  a  debt  due  before  his  discharge,  the 
arrest  in  Delaware  was  lawful;  and  the  plea  of 
duress  against  an  instrument  given  by  the  de- 
fendant, who  was  in  confinement,  will  not  be 
received;  although  it  would  have  been  other- 
wise, if  the  arrest  had  taken  place  in  Pennsyl- 
vania. Latapee  v.  Pecholier,  2  Wash.  C.  C.  R. 
180. 

3.  A  party  who  offers  an  excuse  for  violating 
a  penal  statute,  must  make  out  the  vis  major, 
under  which  he  shelters  himself,  so  as  to  leave 
no  reasonable  doubt  of  his  innocence.  Circuni- 
stances  will  sometimes  outweigh  positive  testi- 
mony. Brig  Struggle  v.  Ilie  United  States,  9 
Cranch,  71  ;  3  Cond.  Rep.  276. 

I  4.  The  necessity  which  excuses  for  a  breach 
of  a  statute,  must  be  instant  and  imminent;  it 
must  be  such  as  leaves  a  party  without  hope,  by 
ordinary  means,  to  comply  with  the  requisitions 
of  the  law  :  it  must  be  such,  at  least,  as  cannot 
allow  a  different  course,  without  the  greatest 
jeopardy  to  life  and  property.  In  a  word,- there 
must  be,  if  not  a  physical,  at  least  a  moral  ne- 
cessity. Under  such  circumstances,  the  party 
acts  at  his  peril ;  and  if  there  be  any  negligence 
or  want  of  caution,  any  difficulty  or  danger 
which  ordinary  intrepidity  might  resist  and 
overcome,  or  any  innocent  cause  which  ordinary 
skill  might  adopt  and  pursue,  the  party  cannot 
be  held  guiltless,  who,  under  such  circumstances, 
shelters  himself  behind  the  plea  of  necessity. 
The  Argo,  Hewes,  Claimant,  1  Gallis.  C.  C.  R. 
150. 

5.  Where  the  law  imposes  a  prohibition,  it  is 
not  left  to  the  discretion  of  the  citizen  to  compJy 
or  not ;  he  is  bound  to  do  everything  in  his  power 
to  avoid  an  infringement  of  the  prohibitions  of 
the  law.     Ibid. 
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2.  Collection  of  duties 59-2 

1.  Duties  on  Imported  Merchandise,  and  Tonnage. 

1.  In  point  of  fact,  no  duties,  as  such,  can  le- 
gally accrue  upon  the  importation  of  prohibited 
goods.  They  are  not  entitled  to  entry  at  the 
custom-house,  or  to  be  bonded.  M^Lane  v.  The 
Untied  Stales,' &  Peters,  404. 

2.  The  legislature  did  not,  in  the  enactments 
in  reference  to  drawback,  intend  to  supersede 
the  common  principle  of  the  criminal  as  well  as 
the  civil  jurisprudence  of  the  country,  that  igno- 
rance of  the  law  will  not  excuse  its  violation. 
Barloiv  v.  21ie  United  Stales,  7  Peters,  404. 

3.  Sugars  were  seized  on  an  allegation  that 
they  were  of  a  difTerent  quality  from  that  stated 
in  the  entry.     By  the  court : — The  statute  under 

'which  these  sugars  were  seized  and  condemned 
is  a  highly  penal  law,  and  should,  in  conformity 
with  the  rule  on  the  subject,  be  construed  strict- 
ly. If,  either  through  accident  or  mistake,  the 
sugars  were  entered  by  a  different  denomination 
from  what  their  quality  required,  a  forfeiture  is 
not  incurred.  United  Stales  v.  Eighty-four  Boxes 
of  Sugar,  7  Peters,  453. 

4.  Sugars  have  been  made  subject  to  duties 
upon  their  importation,  from  the  first  establish- 
ment of  the  government  down  to  the  present 
time,  in  every  tariff  law ;  so  that,  if  an  entry 
under  the  eighty-fourth  section  were  required 
only  upon  the  exportation  of  dutiable  articles, 
which  had  been  imported,  all  sugars,  whether 
refined  or  not,  might  have  been  within  the  pro- 
visions of  that  section.     Ibid. 

5.  The  power  of  congress  to  levy  and  collect 
taxes,  duties,  imposts  and  excises,  is  coextensive 
with  the  United  States.  Loughborough  v.  Blake, 
5  Wheat.  317)4  Coud.  Rep.  660. 

6.  The  denomination  of  merchandise  subject 
to  the  payment  of  duties  is  to  be  understood  in 
a  commiMcial  sense,  although  it  may  not  be 
scientifically  correct.  All  laws  regulating  the 
payment  of  duties  are  for  practical  application 
to  commercial  operations,  and  are  to  be  under- 
stood in  a  commercial  sense.  And  it  is  to  be 
presumed  that  congress  so  used  and  intended 
them  to  be  understood.  United  Stales  v.  One 
Huifidred  and  Tivelve  Casks  of  Sugar,  8  Peters, 
277. 

7.  Under  the  sixty-fifth  section  of  the  duty 
act  of  1799,  when  a  bond  has  been  given  for 
duties,  and  errors  in  the  calculation  thereof  are 
alleged  on  affidavit,  at  the  first  term  to  which 
suit  has  been  brought  on  the  bond,  a  delay  of 
one  term  is  allowed  for  the  purposes  of  exami- 
nation and  correction.  Where  there  is  a  real 
defence  to  the  claim  On  the  bond,  an  opportu- 
nity to  obtain  evidence  by  a  continuance,  ac- 
cording to  the  circumstances  of  the  case,  must 
be  given.  The  United  States  v.  Phelps,  8  Peters, 
700. 

8.  Under  the  act  of  congress,  passed  on  the 
14th  of  July,  1832,  entitled  "an  act  to  alter  and 
amend  the  several  acts  imposing  duties  on  im- 
ports," worsted  shawls  with  cotton  borders,  and 


worsted  suspenders  with  cotton  straps,  or  ends, 
are  not  subjected  to  a  duty  of  fifty  per  centum 
ad  valorem.  Elliott  v.  Swartwout,  10  Peters, 
137. 

9.  Laws  imposing  duties  on  importation  of 
goods,  are  intended  for  practical  use  and  appli- 
cation, by  men  engaged  in  commerce;  and 
hence  it  has  become  a  settled  rule  in  the  inter- 
pretation of  statutes  of  this  description,  to  con- 
strue the  language  adopted  by  the  legislature, 
and  particularly  in  the  denomination  of  articles, 
according  to  the  commercial  understanding  of 
the  terms  used.     Ibid. 

10.  Round  copper  bars,  and  copper  plates, 
turned  up  at  the  edges,  are  not  subject  to  duty 
under  the  acts  of  congress  of  20th  July,  1789, 
and  lOlh  August,  1790,  and  the  act  of  2d  May, 
1792,  by  which  "copper  in  plates,  and  copper  in 
pigs  and  bars,"  are  exempted  from  duty.  The 
United  States  v.  Kid  and  Watson,  4  Cranch,  1  :  2 
Cond.Rep.  1. 

11.  "Round  copper  bottoms,  turned  up  at  the 
edge,"  are  not  liable  to  duties,  although  import- 
ed uniler  the  denomination  of  "raised  bottoms." 
The  United  States  v.  Potts  et  at,  5  Cranch,  284  ;  2 
Cond.  Rep.  259. 

12.  The  duty  on  salt,  which  ceased  on  the  31st 
December,  1807,  was  not  chargeable  on  a  cargo 
which  arrived  within  the  collection  district  be- 
fore that  day,  but  did  not  arrive  at  the  port  of 
entry  until  after  January  1,  1808.  Duties  upon 
goods  imported,  do  not  accrue  until  after  the 
arrival  of  the  vessel  at  the  port  of  entry.  2'he 
Untied  States  v.  Vowell,  5  Cranch,  368;  2  Cond. 
Rep.  280. 

13.  A  registered  vessel,  sold,  in  part,  while  at 
sea,  without  a  bill  of  sale  reciting  the  register, 
as  required  by  the  act  of  congress,  is  not  sub- 
jected to  increased  duties  on  her  cargo  in  the 
ports  of  the  United  States.  Willings  v.  The 
United  Stales,  4  Cranch,  48;  2  Cond.  Rep.  20. 

14.  Wine  and  spirits  saved  from  a  wreck,  and 
landed,  are  not  liable  to  forfeiture  because  unac- 
companied with  marks  and  certificates,  as  re- 
quired by  law ;  nor  because  of  their  having  been 
removed  without  the  consent  of  the  collector, 
before  the  quantity  and  quality  were  ascertained, 
and  the  duties  paid.  Peisch  et  al.  v.  Ware  et  al., 
4  Cranch.  347;  2  Cond.  Rep.  137. 

15.  The  law  punishes  the  attempt,  and  not 
the  intention,  to  defraud  the  revenue.  The  Uni- 
ted Stales  V.  Riddle,  5  Cranch,  311 ;  2  Cond.  Rep. 
266. 

16.  The  penalty  of  the  fiftieth  section  of  the 
collection  law  of  the  second  of  March,  1799, 
which  requires  a  permit  for  the  landing  of  goods 
imported,  applies  to  goods,  the  importation  of 
which  is  prohibited  by  law.  Harford,  Claimant^ 
V.  The  United  Stales,  8  Cranch,  109;  3  Cond. 
Rep.  55. 

17.  If  the  condition  of  a  bond  be  to  pay  one 
thousand  seven  hundred  dollars,  or  the  duties 
which  may  be  ascertained  upon  certain  goods 
imported;  it  is  not  in  the  option  of  the  obligor 
to  discharge  the  bond  by  the  payment  of  the 
one  thou.sand  seven  hundred  dollars.     Ibid. 

18.  If  captured  goods,  claimed  by  a  neutral 
owner,  be,  by  consent,  sold  by  an  order  of  the 
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couit,  and  afterwards,  by  the  final  sentence  of 
the  court,  the  goods  are  ordered  to  be  restored 
to  the  neutral  owner,  the  duties  on  the  goods 
must  be  paid.  United  Slates  v.  The  Brig  Con- 
cord, 9  Cranch,  387  ;  3  Cond.  Rep.  438. 

19.  Under  the  prize  act  of  June  26,  1812,  and 
the  act  of  2d  August,  1813.  allowing  a  deduction 
of  thirty-three  and  a  third  per  cent,  on  all  goods 
captured  from  the  enemy,  and  maile  good  prize 
of  war.  &c.,  and  brought  into  the  United  States; 
goods  brought  in  for  adjudication  are  not  includ- 
ed, sold  by  order  of  court,  and  ultimately  restored 
to  a  neutral  claimant  as  his  property  ;  but  such 
goods  are  chargeable  with  the  same  rate  of  du- 
ties as  goods  imported  in  foreign  bottoms.  The 
Nereid;  Pinto,  Claimant,  1  Wheat.  171;  3  Cond. 

'Rep.  528. 

20.  By  the  conquest  and  mditary  occupation 
of  a  portion  of  the  territory  of  the  United  States 
by  a  public  enemy,  that  portion  is  to  be  deemed 
a  foreign  country,  so  far  as  respects  our  revenue 
laws.  United  States  v.  Rice,  4  Wheat.  246;  4 
Cond.  Rep.  444.  . 

21.  Goods  imported  into  it  are  not  imported 
into  the  United  States ;  and  are  subject  to  such 
duties,  only,  as  the  conqueror  may  impose.   Ibid. 

22.  The  subsequent  evacuation  of  the  con- 
quered territory  by  the  enemy,  and  resumption 
of  authority  by  the  United  States,  cannot  change 
the  character  of  past  transactions.  The  jus 
posdlminli  does  not  apply  to  the  case;  and 
goods  previously  imported  do  not  become  liable 
to  pay  duties  to  the  United  States,  by  the  re- 
sumption of  their  sovereignty  over  the  conquered 
territory.     Ibid. 

23.  the  term  ''tea"  is  used  in  the  duty  acts, 
as  known  in  a  commercial  sense  ;  and  the  "  bo- 
hea  tea"  of  commerce  is  not  usually  a  sample 
substance,  but  is  made  up  in  China,  of  various 
kinds  of  the  lowest  price  black  teas.  Two  Hun- 
dred Chests  of  Tea,  9  Wheat.  430;  5  Cond.  Rep. 
643. 

24.  By  the  duty  acts,  it  is  liable  to  the  same 
specitic  duty,  without  regard  to  the  quahty  or 
price.     Ibid. 

25.  The  twenty-ninth  section  of  the  collection 
act  of  1799,  ch.  128,  does  not  extend  to  the  case 
ot  a  vessel  arriving  from  a  foreign  port,  and 
passing  through  the  conterminous  waters  of  a 
river,  which  forms  the  boundary  between  the 
United  States  and  the  territory  of  a  foreign  state ; 
for  the  purpose  of  proceeding  to  such  territory. 
The  Apollon.,  9  Wheat.  362  ;  5  Cond.  Rep.  612. 

26.  The  third  section  of  the  act  of  congress 
of  the  9th  of  January,  1808,  \vhich  prohibited 
the  transshipment  of  goods  from  one  vessel  to 
another,  did  not  include  the  case  of  a  vessel 
lading  in  port  by  means  of  river  craft,  &c.  The 
Schooner  Paulina''s  Cargo  v.  The  United  States,  7 
Cianch.  52;  2  Cond.  Rep.  411. 

27.  The  second  section  of  the  act  of  congress 
of  the  25lh  of  April,  1808,  did  not  require  a  per- 
mit to  lade  any  vessel,  nor  authorize  the  for- 
feiture and  condemnation  of  the  vessel  or  cargo, 


transferred  by  parol,  while  at  sea,  to  an  Ameri- 
can citizen,  and  resold  to  her  original  owners, 
on  her  return  into  port,  before  her  entry,  does 
not,  by  that  operation,  lose  her  privileges  as  an 
American  bottom,  or  become  subject  to  loreign 
duties.  United  States  v.  Willing  et  al,  4  Cianch, 
48;  2  Cond.  Rep.  20. 

29.  An  appraisement  regularly  made  under 
the  act  of  April  18th,  1818,  ch.  361,  for  the  pur- 
pose of  ascertaining  the  value  of  goods  subject 
to  an  ad  valorem  duty,  is  conclusive  as  to  the 
value  ill  which  the  duty  is  to  be  estimated  ;  and 
no  evidence  is  admissible  to  prove  that  the  ac- 
tual cost  or  value  is  different.  Tappan  et  al.  v. 
The  United  States,  2  Mason's  C.  C.  R.  393.         _ 

30.  That  act  is  strictly  constitutional.  But  it 
has  not  changed  the  basis  of  the  valuation,  on 
which  duties  are  ordinarily  to  be  estimated. 
Ibid.  ^      ^     . 

31.  The  ritrht  to  duties  accrues  by  the  impor- 
tation with  an  intent  to  unlade  ;  and  inimediately 
upon  the  importation,  the  duties  become  a  per- 
sonal charge  and  debt  on  the  importer.  United 
States  v.  Lyman,  1  Mason's  C.  C.  R.  482. 

32.  By  the  revenue  act  of  20th  April,  1818, 
ch.  74,  sect.  4,  in  calculating  duties  on  ad  valo- 
rem goods,  the  actual  cost  is  to  be  taken,  in- 
cluding all  charges  except  commissions,  outside 
packages,  and  insurance.  United  States  v.  3Iay, 
3  Mason's  C.  C.  R.  98.  .    . 

33.  If  the  importer  actually  pays  commissions, 
the  chaise  is  excepted.     Ibid. 

34.  Nor  is  it  any  objection  that  an  agent  ot 
the  importer  makes  him  debtor  for  the  goods  m 
the  invoice,  as  bought  of  the  agent ;  it  in  fact 
he  has  acted  only  as  agent  for  the  importer  m 
the  purchase.     Ibid. 

35.  Where,  by  mistake,  fraud,  or  accident, 
the  tonnage  and  light  duties  payable  by  law,  are 
not  paid  by  the  owner  of  a  vessel,  an  action  of 
debt  lies  against  him  to  recover  them.  But  not 
against  a  mere  consignee  of  the  vessel,  for  he 
has  no  interest  or  special  property  in  the  vessel. 
United  States  v.  Hathway,  3  Mason's  C.  C.  K. 
324. 

36.  Neither  by  the  British  treaty,  of  3d  July, 
1815,  nor  by  any  act  of  congress,  nor  by  the  pre- 
sident's proclamation  of  the  24th'August,  1822, 
are  British  ships,  coming  from  British  colonies, 
entitled  to  enter  American  ports,  on  payment  of 
tho  same  tonnage  and  light  duties  as  American 
vessels,  but  they  are  to  pay  the  full  duties  on 
foreign  vessels.  The  treaty  of  1815,  applies 
only°to  vessels  coming  from   European   ports. 

Ibid.  ,     ,  ,  ,    , 

37.  Hats  made  of  palmetto  leaf,  are  not  hats 
made  of  straw,  chip,  or  grass,  within  the  act  ot 
22d  of  May,  1824,  ch.  136;  and  therefore  pay 
only  a  duty  of  fifteen  per  cent,  ad  valoi-em. 
United  States   v.  Goodwin,  4  Mason's  C.  C.  Iv. 

38.  A  vessel  eng-aged  in  the  coasting  trade, 
and  having  goods  on  board,  which  ^i^;,^  ""' ^ 

uties,  is  not  within  the  pnr.je.^oi  the  fif  leth 
ection  of  the  revenue  law  of  1/99,  en    i~ 


fiftieth 
for  lading  without  the  inspection  of  a  revenue    section  of  the  /avenue  la%    or  ,^^^^.^^  ^^^^__ 

officer;  the  only  penalty  for  such  lading  being    to  landing  ^^''^'S^'f^''^^^^^^  5  Mason's  C. 

the  denial  of  a  clearance.     Ibid.  .  son  m  Error  v.  Itie  uimia  , 

28.  An  American  registered  vessel,  in  part  |  C.  R.  186. 
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39.  The  second  proviso  of  the  sixty-second 
section  of  the  collection  act  of  1799,  ch.  128, 
makes  the  consignee  of  goods  liable,  as  owner, 
for  the  duties  thereon ;  but  it  does  not  prevent 
the  consignee  from  passing,  by  sale  or  otherwise, 
a  good  title  to  the  same  goods,  subject  only  to 
the  payment  of  the  duties  thereon.  If  the  con- 
signee owes  other  bonds  for  duties,  which  are 
due  and  unpaid,  he  is  entitled  to  no  credit  for 
duties  at  the  custona-house  :  but  the  goods  them- 
selves may  pass  by  sale,  and  are  liable  only  for 
the  duties  payable  thereon,  and  not  for  other 
duties  due  and  unpaid.  Howland  v.  Harris,  A 
Mason's  C.  C.  R.  497. 

40.  Where  goods  are  imported  in  a  ship,  after 
such  sale,  and  before  they  are  unladen,  an  in- 
spector is  put  on  board.  His  custody  thereof,  to 
secure  the  lien  of  the  United  States  for  duties,  is 
not  a  divestment  of  the  title  and  possession  of 
the  vendee  as  against  a  wrongdoer.     Ibid. 

41.  The  act  of  congress,  passed  the  24th  of 
July,  1813,  which  imposed  "a  duty  on  all  sugar 
refined  within  the  United  States,"  after  the  1st 
day  of  January.  1814,  did  not  subject  to  duty, 
sugar  refined  before  that  day,  and  put  into 
moulds.  United  States  v.  Penington,  Peters'  C. 
C.  R.  113. 

42.  The  cargo  of  an  American  vessel  which 
arrived  in  Philadelphia,  on  the  16th  June,  1812. 
from  British  possessions  in  India,  where  the 
owner  of  a  cargo  had  been  obliged  to  give  a 
bond  to  land  the  cargo  in  the  United  States,  is 
not  liable  to  double  duties  under  the  act  of  con- 
gress of  July  1,  1812.  Perot  et  al.  v.  The  United 
Slates,  Peters'  C.  C.  R.  256. 

43.  R.  D.  imported  a  quantity  of  merchandise 
in  his  own  vessel,  consigned  to  E.  D.,  who  re- 
ceived the  goods,  and  gave  bonds  for  the  duties 
to  the  United  States,  with  the  plaintiffs  as  his 
sureties.  The  invoice  and  bill  of  lading  showed 
the  goods  to  be  the  property  of  R.  D.,  but  the 
bond  was  e.xecuted  by  E.  D..  without  calling 
himself  the  agent  of  R.  D.  Held,  that  the  sure- 
ties of  E.  D.  are  not  entitled  to  recover  the 
amount  of  the  bonds  paid  by  them  from  R.  D., 
under  the  provisions  of  the  act  of  congress, 
giving  a  preference  to  sureties  who  pay  bonds 
for  duties.  Childs  v.  Shoemaker,  Assignee,  1 
Wash.  C.  C.  R.  494. 

,44.  The  law  of  the  United  States  clearly  marks 
the  distinction  between  owner,  importer,  con- 
signee or  agent ;  and  the  entry  is  to  e.xpress  the 
character  in  which  it  is  made,  at  the  time  the 
duties  are  secured.  If,  as  agent,  this  must  be 
so  stated  in  the  bond.     Ibid. 

45.  'rtie  fiftieth  section  of  the  collection  act 
of  1799,  ch.  128,  applies  to  all  cases  of  unlading 
goods  without  a  permit  in  any  port  or  place 
within  any  collection  di.«trict;  whether  originally 
intended  for  the  port  of  discharge  or  not.  The 
Industry,  1  Gallis.  C.  C.  R.  114. 

46.  A  vessel  is  forfeited,  by  the  unlading 
without  a  permit,  of  goods  exceeding  four  hun- 
dred dollars  in  value,  which  were  not  brought 
in  such  ves.sel  from  a  foreign  port,  but  trans- 
shipjied  into  her  on  the  homeward  voyage.  The 
Harmony,  1  Gallis.  C.  C.  R.  123. 


47.  The  act  of  1812,  ch.  112,  laying  double 
duties,  took  effect  on  that  day;  and  all  vessels 
arriving  at  their  port  of  entry  and  discharge  on 
that  day  were  liable  to  pay  the  duties;  although 
they  had  actually  arrived  before  within  the 
jurisdictional  limits  of  the  United  States.  Ar- 
nold V.  United  States,  9  Cranch,  104  ;  3  Cond.  Rep. 
296. 

48.  Duties  accrue  upon  the  arrival  in  a  port 
with  intent  to  unlade  the  cargo  there ;  and  not 
upon  the  entry  of  the  goods  al  the  custom-house. 
The  importation  is  complete,  on  such  arrival. 
United  States  v.  Lindsey,  1  Gallis.  C.  C.  R.  365. 

49.  Under  the  tariff  act  of  22d  May,  1824, 
ch.  136,  bombazines,  being  goods  of  which  wool 
is  a  component  material,  are  liable  to  pay  a  duty 
of  thirty  per  cent.  United  Slates  v.  Clark,  5  Ma- 
son's C.  C.  R.  30. 

50.  By  the  act  of  congress  of  1799,  ch.  128, 
consignees  are  authorized  to  enter  goods  and 
give  bonds  for  the  duties.  In  such  case  the 
United  States  have  no  remedy  over  against  the 
owner  of  the  goods,  for  whom  the  consignee  acts 
as  agent  or  trustee,  if  the  duties  are  not  paid. 
Knox  v.  Devens,  5  Mason's  C.  C.  R.  380. 

51.  The  revenue  or  tariff  act  of  1816,  lays  a 
duty  on  "  loaf  sugar"  of  twelve  cents  per  pound. 
Held,  that  the  words  "loaf  sugar"  must  be  con- 
sidered according  to  trade  and  commerce,  and 
buying  and  selling  ;  and  if  upon  this  evidence 
it  meant  sugar  in  loaves,  then  crushed  loaf  sugar, 
was  not  loaf  sugar  within  the  act.  United  States 
V.  Breed,  1  Sumner's  C.  C.  R.  159. 

52.  Revenue  and  duty  acts  are  not,  in  the 
sense  of  the  law,  penal  acts,  and  are  not  there- 
fore to  be  construed  strictly;  nor  are  they,  on 
the  other  hand,  acts  in  favour  of  private  rights 
and  liberty  and  therefore  to  be  construed  with 
extraordinary  liberality.  They  are  to  be  con- 
strued according  to  the  true  import  and  meaning 
of  their  terms;  and  when  the  legislative  inten- 
tion is  ascertained,  that,  and  that  only,  is  to  be 
our  guide  in  interpreting  them.  We  are  not  to 
strain  them  to  reach  cases  not  within  their 
terms,  even  if  we  might  conjecture  that  public 
policy  might  have  reached  those  cases;  nor,  on 
the  other  hand,  are  we  to  restrain  their  terms, 
so  as  to  exclude  cases  clearly  within  them, 
simply  because  public  policy  might  dictate  such 
an  exclusion.     Ibid.  160. 

53.  When  a  foreign  name  is  well  known  here, 
and  no  different  appellation  exists  in  domestic 
use,  it  is  to  be  presumed  that,  in  commercial 
law,  the  legislature  used  the  word  in  the  foreign 
sense.     Ibid.  163. 

54.  A  mere  change  in  the  form  of  an  article 
will  not  authorize  a  parly  to  evade  the  duty 
law;  but  this  is  a  principle  that  requires  quali- 
fication and  examination.  The  question  would 
be  one  of  intent  and  fact.     Ibid. 

55.  To  constitute  an  evasion  of  a  revenue  law, 
which  shall  be  deemed  in  point  of  law  a  fraudu- 
lent evasion,  it  is  not  .'^uflicienl  that  a  party  in- 
troduces an  article  perfectly  lawful,  which  de- 
feats the  policy  contemplated  by  the  act,  or 
which  supersedes  or  diminishes  the  use  of  the 
article  taxed  by  the  act.     There  must  be,  sub- 
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stantially,  the  introduction  of  the  very  thing 
taxed,  under  a  false  denomination  or  cover,  with 
an  intent  to  evade  or  defeat  the  act.  Ibid.  166. 
56.  Where  whales  are  caught,  and  oil  is  ma- 
nufactured by  the  crew  of  an  American  vessel, 
the  oil  is  not  the  product  of  '-foreign  fishing," 
within  the  purview  of  the  revenue  laws  of  the 
United  States,  though  it  has  since  been  owned 
and  brought  into  port  by  persons  in  foreign  ser- 
vice. United  States  v.  Burdctt,  2  Sumner's  C.  C. 
R.  336. 

57.  Appurtenances,  or  equipments  of  a  ship, 
as  a  chain  cable,  or  other  articles  purcha.sed  bona 
fide  for  the  use  of  the  ship,  are  not  '-'goods, 
Avares,  and  merchandise,"  within  the  meaning 
of  the  revenue  act  of  1799,  ch.  128,  sec.  50, 
which  require  a  permit  before  they  are  landed. 
United  Slates  v.  A  Chain  Cable,  2  Sumner's  C.  C. 
R.  362. 

58.  The  act  of  congress  considers  a  consignee, 
for  all  the  purposes  of  law,  an  owner,  and  unless 
he  states  himself  not  to  be  so,  he  is  the  principal 
in  the  bond  ;  and  it  is  only  in  favour  of  his  sure- 
ties, and  upon  him  and  his  effects,  that  the  law 
gives  the  preference.  Childs  v.  Shoemaker,  As- 
signee, 1  Wash.  C.  C.  R.  497. 

"59.  The  bond  in  this  case  was  properly  given 
by  the  consignee  of  the  goods,  and  therefore 
there  was  no  mistake  ;  it  is  not  to  be  rectified  at 
law  ;  and  in  equity,  the  plaintiff  would  be  told 
that  equality  is  equity,  and  that  a  court  of  equity 
wiil  not  rectify  a  mistake,  in  order  to  violate  one 
of  its  favourite  maxims.     Ibid. 

CO.  Where  goods,  subject  to  ad  valorem  duty, 
are  purchased  in  a  foreign  place,  and  exported 
to  the  United  States,  a  true  valuation  in  the  in- 
voice is  the  actual  cost  at  which  they  were  pur- 
chased. United  States  v.  Ticelve  Casks,  Gilpin's 
D.  C.  R.  510. 

61.  Where  goods,  subject  to  ad  valorem  duty, 
are  manufactured  in  a  foreign  country,  and  ex- 
ported to  the  United  States,  a  true  valuation  in 
the  invoice,  is  the  market  price  or  value  at  the 
place  of  exportation.     Ibid. 

62.  A  false  valuation  in  an  invoice  of  goods 
subject  to  ad  valorem  duty,  is  a  price  charged  in 
the  invoice,  less  than  the  fair  buying  and  selling 
prices,  at  the  time  and  place  where  the  invoice 
was  made  up.  United  Slates  v.  Fourteen  Pack- 
ages, Gilpin's  D.  C.  R.  244. 

63.  To  make  up  a  false  invoice  at  the  place 
of  exportation,  with  intent  to  defraud  the  re- 
venue, is  not  an  offence  against  the  law,  until 
followed  up  by  an  actual  attempt  to  u.se  it  for 
the  purpose  of  an  entry.  United  States  v.  Tiucnty- 
tight  Packages,  Gilpin's  D.  C.  R.  320. 

64.  Stockings  and  half-stockings,  made  en- 
tirely of  silk,  imported  from  Liverpool,  in  Oc- 
tober-, 1838,  were  exempted  from  the  payment 
of  duty,  by  the  act  of  congr-ess  passed  March  2, 
1833,  entitled,  "An  act  to  modify  the  act  of  the 
14th  July,  1832,  and  all  other  acts  imposing  du- 
ties on  imports."  Hardy  v.  Hoyt,  13  Peters, 
292. 

65.  The  importers  of  goods,  in  virtue  of  the 
importation  thereof,  become  personally  indebted 
to  the  United  States  for  the  duties  thereoir ;  and 
the  remedy  of  the  United  States  for  the  duties 
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is  not  exclusively  confined  to  the  lien  on  the 
goods,  and  the  security  of  the  bomi  given  for  the 
duties.  The  duties  due  upon  all  goods  imported 
constitute  a  personal  debt  due  to  the  United 
States  from  the  importer,  independently  of  any 
lien  on  the  goods,  and  of  any  bond  given  for  the 
duties.  The  consignee  of  goods  importedis, 
for  this  purpose,  treated  as  the  owner  and  im- 
porter. Meredith  ct  al.  v.  The  United  States,  13 
Peter-s.  486. 

66.  The  right  of  the  government  to  the  duties 
accrues,  in  the  fiscal  sense  of  the  term,  when 
the  goods  have  arrived  at  the  port  of  entry.  The 
debt  for  the  duties  is  then  due,  although  it  may 
be  payable  afterwards,  according  to  the  regula- 
tions of  acts  of  congress.     Ibid. 

67.  The  debt  due  to  the  United  States  for  du- 
ties on  imported  merchandise,  is  not  extinguished 
by  the  giving  of  bonds,  with  surety,  for  the 
same.  The  revenue  collection  act  of  1799.  ch. 
128,  requires  that  the  collector  should  take  bonds 
for  the  duties  from  all  the  persons  who  are  the 
importers,  whether  they  be  partners  or  part 
owrrers.     Ibid. 

68.  The  gover-nment  of  the  United  States  have 
a  right  to  retain  money  in  their  hands  belonging 
to  a  surety  in  a  bond,  given  for  duties  which  are 
unpaid,  until  a  suit  shall  be  terminated  for  the 
recovery  of  the  amount  of  the  duties  on  the 
goods  due  by  the  importers.  The  government 
is  not  obliaed  to  appropriate  the  morrey  of  the 
.-urety  to  the  satisfaction  of  the  bond,  but  may 
hold  it  as  a  security  until  the  suit  is  determined. 
Ibid. 

69.  By  the  act  of  congress  of  1833.  ch.  54, 
sec.  4,  French  silk  gloves  are  free  of  duty  upon 
importation.  Adams  v.  Bancroft,  3  Sumner's  C. 
C.  R.  384. 

70.  Laws  imposing  duties  are  not  construed 
beyond  the  natural  import  of  the  language,  and 
duties  are  never  imposed  upon  the  citizens  upon 
doubtful  interpretations.     Ibid. 

71.  It  has  long  been  a  settled  rule  of  construc- 
tion of  revenue  laws,  imposing  duties  on  articles 
of  a  specified  denomination,  to  construe  the  arti- 
cle according  to  the  designation  of  such  article, 
as  understood  and  known  in  commerce,  and  not 
in  reference  to  the  materials  of  which  it  may  be 
made,  or  the  use  to  which  it  might  be  applied. 
Nor  ought  such  laws  to  be  construed  as  embrac- 
ing all  articles  which  might  be  subsequently 
ap'plied  to  the  same  use  and  purpose  as  the  spe- 
cified article.     Curtis  v.  Martin,  3  Howard,  109. 

72.  Gunny-bags,  so  called  in  commerce,  after- 
wards used  as  cotton  bagging,  were  not  known 
or  used  as  cotton  bagging  before  the  year  1832, 
when  a  dutv  was  laid  "on  cotton  bagging,  and 
were  not  subject  to  the  duty  on  cotton  bagguig, 
imposed  by  that  act.  The  duty  on  cotton  bag- 
"ing  must  be  considered  as  imposed  on  tnose 
ar-ticlesonly,  which  were  known  and  understood 
as  such  in  commerce  in  1832.    Ibid. 

73.  When  an  importer  of  goods  rntends  to 
contest  the  legality  of  duties  on  hrs  goods 
claimed  to  be  imposed  on  them,  a  notice  of -such 
purpose  need  not  be  given  in  wrrting.  Swart- 
ivout  V.  Gihon,  3  Howard,  110.  ,    .  .,qq   , 

74.  Under  the  provisions  of  the  act  of  1799,  a 
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seizure  of  gooils,  liable  to  seizure  by  that  act, 
may  be  made  by  any  officer  of  the  customs  of 
any  district,  although  made  within  any  other 
district.  Taylor  et  al.  v.  The  United  Stales,  3 
Howard,  205. 

75.  At  the  common  law,  any  person  may,  at 
his  peril,  seize  for  a  forfeiture  to  the  govern- 
ment;  and  if  the  government  adopts  his  seizure, 
and  institutes  proceedings  to  enforce  the  for- 
feiture, and  the  property  is  condemned,  he  is 
completely  justified.     Ibid. 

76.  It  is  not  true  that  the  mere  liability  to  an 
action  in  the  event  of  a  suit,  will  constitute  an 
absolute  and  universal  objection  to  his  compe- 
tency. Officers  of  the  customs,  and  the  persons 
who  made  the  seizure  of  goods  proceeded  against 
as  forfeited  under  the  revenue  laws,  are  compe- 
tent witnesses  on  the  trial  of  informations  against 
the  goods.     Ibid. 

77.  Revenue  laws  are  not  to  be  deemed  penal 
laws,  in  the  sense  in  which  that  phrase  is  some- 
times used.  In  one  sense,  every  law  imposing 
a  penalty  or  forfeiture  may  be  deemed  a  penal 
law ;  in  another  sense,  such  laws  are  often 
deemed,  and  truly  deserve  to  be  called  remedial 
laws,  enacted  for  the  prevention  of  fraud,  for 
the  suppression  of  a  public  wrong,  or  to  effect  a 
public  good,  and  are  not  in  the  strict  sense  penal 
acts,  although  they  may  inflict  a  penalty  for  vio- 
lating them.  Revenue  laws  are  to  be  considered 
in  this  light.     Ibid. 

78.  The  onus  probandi  of  proving  the  legal 
importation  of  goods  seized,  after  probable  cause, 
in  the  opinion  of  the  judge,  was  shown,  is  on 
the  claimant  of  the  goods.     Ibid. 

79.  The  sixty-eighth  section  of  the  act  of  1799, 
was  intended  to  reach  cases  where,  by  a  false 
or  fraudulent  under-valuation,  less  than  the 
amount  of  duties  required  by  law  has  been  paid, 
as  well  as  to  cases  where  no  duties  have  been 
paid  at  all.     Ibid. 

80.  See  the  cases  of  Cliflon  v.  The  United 
States,  4  Howard,  242.  Buckley  v.  The  United 
States,  3  Howard,  251.  Rankin  et  al.  v.  Hoyt, 
4  Howard,  333. 


2.  Collection  of  Duties. 

81.  The  United  Slates  have  no  general  lien 
on  merchandise,  the  property  of  the  importer, 
foj-  duties  due  by  him  upon  other  importations. 
The  oidy  effect  of  the  first  provision  in  the  sixty- 
second  section  of  the  act  of  1799,  ch.  128,  is, 
that  the  delinquent  debtor  is  denied  at  the  cus- 
tom-house any  further  credit  for  duties  until  his 
unsatisfied  bonds  are  paid.  He  is  compellable 
to  pay  file  duties  in  cash;  and  upon  such  pay- 
ment, he  is  entitled  to  the  delivery  of  the  goods 
imported.  The  manifest  intention  of  the  re- 
maining clause  in  the  section  is,  to  compel  the 
origitial  consignee  to  enter  the  goods  imported 
by  him.     Harris  v.  Dcnnie,  3  Peters,  302. 

82.  No  person  but  the  owner  or  original  con- 
signee, or  in  his  absence  or  sickness,  his  agent 
or  factor,  is  entitled  to  enter  the  goods  at  the 
custom-house,  or  give  bond  for  the  duties,  or  to 
pay  the  duties.  Upon  the  entry,  the  original 
invoices  are  to  be  produced  and  sworn  to;  and 
the  whole  objects  of  the  act  would  be  defeated 


by  allowing  a  mere  stranger  to  make  the  entry, 
or  take  the  oath  prescribed  on  the  entry.  Ibid. 
304. 

83.  The  United  States  having  a  lien  on  goods 
imported,  for  the  payment  of  the  duties  accruing 
on  them,  and  which  have  not  been  secured  by 
bond  ;  and  being  entitled  to  the  custody  of  them, 
from  the  time  of  their  arrival  in  port,  until  the 
duties  are  paid  or  secured,  any  attachment  by  a 
state  officer,  is  an  interference  with  such  lieu 
and  right  to  custody,  and,  being  repugnant  to 
the  laws  of  the  United  States,  is  void.  Ibid. 
305. 

84.  The  acknowledgment  by  the  custom-house 
storekeeper,  that  he  holds  goods  upon  which  the 
duties  have  not  been  secured  or  paid,  subject  to 
an  attachment  issued  out  of  a  state  court,  at  a 
suit  of  a  creditor  of  the  importer,  was  a  plain 
departure  from  his  duty,  and  is  not  authorized 
by  the  law  of  the  United  States,  and  cannot  be 
admitted  to  vary  the  rights  of  the  parties.  Ibid. 

85.  There  is  no  impossibility  or  impractica- 
bility in  courts  making  such  rules  in  relation  to 
the  filing  of  the  pleadings,  and  the  joining  of 
issues,  in  actions  for  duties  on  merchandise,  as 
will  enable  the  causes  to  be  heard  and  tried 
upon  the  merits,  and  a  verdict  found  at  the  re- 
turn term  of  the  court.  Ex  parte  Davenport,  6 
Peters,  661. 

86.  Duties  on  imported  goods  do  not  accrue 
until  the  arrival  of  the  vessel  at  the  port  of  entry. 
United  Stales  v.  Vowell,  5  Cranch,  368;  2  Cond. 
Rep.  280. 

87.  A  fraudulent  transfer  of  goods,  made  to 
evade  the  law  imposing  a  duty  on  merchandise 
imported,  and  which  prohibits  a  person  owing 
duties  to  the  United  States  to  make  an  entry  of 
the  other  goods  imported,  will  not  operate  to 
oblige  the  collector  to  accept  the  bond  of  the 
transferee  on  such  goods.  Olncy  v.  Arnold,  3 
Dall.  308;   1  Cond.  Rep.  136. 

88.  The  word  insolvency,  mentioned  in  the 
duty  act  of  1790,  ch.  35,  sec.  45,  and  repeated 
in  the  act  of  1797,  ch.  94,  sec.  3,  and  1799,  ch. 
128,  sec.  65,  means  a  legal  insolvency  ;  which, 
whenever  it  occurs,  the  right  of  preference  arises 
to  the  United  States,  as  well  as  in  other  specified 
cases,  to  which  the  acts  of  1797  and  1799,  have 
extended  the  acts  of  insolvency.  Tlichisson  v. 
Smith,  2  Wheat.  396;  4  Cond.  Rep.  183. 

89.  Where  the  res  gestae,  in  a  revenue  cause, 
are  incapable  of  explanation,  consistently  with 
the  innocence  of  the  party,  condemnation  fol- 
lows, although  there  be  no  positive  testimony 
of  the  ofience  having  been  committed.  Cir- 
cumstances are  sometimes  more  convincing  than 
the  most  positive  evicVince.  The  Hubert  Ed- 
u'ards,  6  Wheat.  187;  5  Cond.  Rep.  59. 

90.  Although  a  mere  intention  to  evailc  the 
payment  of  duties  be  not,  per  se,  a  cause  of  for- 
feiture, yet,  when  a  question  arises,  whether  an 
act  has  been  committed  which  draws  after  it 
that  con.seciuence,  such  intention  will  justify  the 
court  in  not  putting  on  the  conduct  of  the  party, 
in  respect  to  the  act  in  question,  an  interpretation 
as  favourable  as  under  other  circumstances  it 
would  be  disposed  to  do.     Ibid. 

91.  In  a  libel  or  information,  under  the  sixty- 
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seventh  section  of  the  collection  act  of  1799,  ch. 
128,  against  goods,  on  account  of  their  differing 
in  description  from  the  contents  of  the  entry,  it 
is  not  necessary  that  it  should  allege  an  inten- 
tion to  defraud  the  revenue.  Two  Hundred 
Chests  of  Tea,  9  Wheat.  430 ;  5  Cond.  Rep.  643. 

92.  The  term  "concealed,"  as  used  in  the 
sixty-eight  section  of  the  duty  act  of  the  2d  of 
March,  1799,  ch.  128,  applies  only  to  articles 
intended  to  be  secreted  and  withdrawn  from 
public  view,  on  account  of  the  duties  not  having 
been  paid,  or  secured  to  be  paid,  or  from  some 
other  fraudulent  motive.  The  forfeiture  inflicted 
by  that  section,  does  not  e.\tend  to  a  case  where 
the  duties  not  having  been  paid,  or  secured  in 
any  other  manner  than  by  giving  the  general 
bond,  and  storing  the  goods  according  to  the 
si.xty-second  section  of  the  act,  the  goods  were 
fraudulently  removed  from  the  storehouse  agreed 
upon  by  the  collector  and  the  importer,  by  some 
persons  other  than  the  claimants,  who  were  bona 
fide  purchasers  of  the  goods,  and  without  their 
knowledge  and  consent,  to  another  port,  where 
the  goods  were  found  stowed  on  board  the  vessel 
in  which  they  were  transported,  in  the  usual 
manner  of  stowing  such  goods  when  shipped  for 
transportation.  United  States  v.  Three  Hundred 
and  Fifty  Chests  of  Tea,  12  Wheat.  486;  6  Cond. 
Rep.  593. 

93.  Under  the  sixty-second  section  of  the  act. 
in  the  case  of  teas,  the  duties  "are  secured  to 
be  paid,"  in  the  sense  of  the  law,  by  the  single 
bond  of  the  importer,  accompanied  by  a  deposit 
of  the  teas  imported,  to  be  kept  under  the  lock 
and  key  of  the  inspector,  and  subject  to  the  con- 
trol of  the  collector  and  naval  officer,  until  the 
duties  are  actually  paid,  or  otherwise  secured) 
and  no  forfeiture  is  incurred,  under  the  sixty- 
eighth  section,  by  the  removal  and  concealment 
of  the  goods  on  which  the  duties  have  been  thus 
"secured  to  be  paid."     Ibid. 

94.  To  authorize  the  seizure  and  bringing  to 
adjudication  of  teas,  under  the  forty-third  "sec- 
tion of  the  act,  it  is  necessary,  not  only  that  the 
chests  should  be  unaccompanied  by  the  proper 
certificates,  but  also  by  the  marks  required  to  be 
placed  upon  them  by  the  thirty-ninth  section. 
Ibid. 

95.  The  lien  of  the  government  for  duties, 
attaches  upon  the  articles  from  the  moment  of 
their  importation,  and  is  not  discharged  by  the 
unauthorized  and  illegal  removal  of  the  goods 
from  the  custody  of  the  custom-house  officers. 
Ibid. 

96.  Query,  Whether  such  lien  can  be  enforced 
against  a  bona  fide  purchaser,  without  notice, 
that  the  duties  were  not  paid  or  secured  1    Ibid. 

97.  The  lien  for  duties  cannot,  in  any  case, 
be  enforced  by  a  libel  or  information  in  the  ad- 
miralty; the  revenue  jurisdiction  of  the  district 
courts,  proceeding  in  rem,  only  extending  to 
cases  of  seizures  for  forfeitures  under  laws  of 
impost,  navigation,  or  trade  of  the  United  States. 
Ibid. 

98.  But  a  suit  at  common  lavv  may  be  insti- 
tuted in  the  district  or  circuit  courts,  in  the  name 
of  the  United  States,  founded  upon  their  legal 
right  to  recover  the  possession  of  goods  upon 
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which  they  have  a  lien  for  dutieS;  or  to  recover 
damages  for  the  illegal  taking  or' detaining  the 
same.     Ibid. 

99.  The  words  "true  value,"  in  the  eleventh 
section  of  the  duty  act  of  the  20lh  of  April,  1818, 
ch.  361,  mean  the  actual  cost  of  the  goods  to 
the  importer  at  the  place  from  which  they  were 
imported,  and  not  the  current  market  value  of 
the  goods  at  such  place.  United  States  v.  Tap-pan, 
11  Wheat.  419;  6  Cond.  Rep.  372. 

100.  If  the  collector,  in  fact,  suspects  that  the 
goods  are  invoiced  below  the  current  market 
value  thereof,  at  the  place  from  which  they 
were  imported,  but  does  not  suspect  that  they 
were  invoiced  below  the  true  and  actual  cost 
thereof  to  the  importer,  the  collector  has  no  right 
to  direct  an  appraisement.     Ibid. 

101.  But,  whenever,  in  the  opinion  of  the  col- 
lector, there  is  just  ground  to  suspect  that  the 
invoice  does  not  truly  state  the  actual  cost  of  the 
goods,  he  may  direct  the  appraisement,  and  is 
not  bound  to  disclose  the  grounds  upon  which 
he  forms  that  opinion,  whether  it  is  formed  from 
his  knowledge  or  information  of  the  current 
market  price  of  the  goods,  or  other  circum- 
stances affording  grounds  to  suspect  the  invoice 
to  be  fraudulent.     Ibid. 

102.  The  obligor,  in  a  bond  given  for  duties, 
pursuant  to  the  collection  act,  has  an  election  to 
perform  either  part  of  the  alternative  mentioned 
in  the  condition  ;  and  although  the  specific  sum 
be  less  than  the  amount  of  duties,  he  is  dis- 
charged upon  payment  of  it.  United  States  v. 
Thompson,  1  Gallis.  C.  C.  R.  388. 

103.  No  duties  are  payable  on  goods  imported 
into  the  United  States,  unless  expressly  provided 
for  by  statute.  Liverpool  Hero,  2  Gallis.  C.  C. 
R.  184. 

104.  The  act  of  2d  August,  1813,  ch.  48,  re- 
leasing one-third  of  the  duties  on  goods  captured 
by  private  armed  vessels,  did  not  apply  to  ves- 
sels brought  in  before  the  passing  of  the  act,  but 
not  condemned  until  after  it  had  passed.  Prince 
V.  The  United  States,  2  Gallis.  C.  C.  R.  204. 

105.  Duties  accrue  as  soon  as  the  goods  are 
voluntarily  imported;  and  this  extends  as  well 
to  prize  goods  as  any  other,  for  the  condemna- 
tion relates  back  to  the  time  of'  importation. 
Ibid. 

106.  The  receipt  of  a  collector,  acknowledg- 
ing payment,  is  prima  facie  evidence,  but  not 
conclusive  of  the  fact  of  payment.     Ibid. 

107.  Debt  lies  in  favour  of  the  United  States 
against  the  importer,  for  the  duties  due  on  goods 
imported.  United  States  v.  Lyman,  1  Mason,  C. 
C.  R.  482. 

108.  An  executor,  as  such,  has  a  right  to  enter 
goods  belonging  to  his  testator,  at  the  custom- 
house, and,  as  executor,  to  give  bonds  for  the 
duties.  Such  bonds  bind  the  estate  of  the  tes- 
tator. If  the  executor  becomes  insolvent,  the 
United  States  may.  in  equity,  claim  payment  of 
the  debt  due  for  duties,  from  the  sureties  upon 
the  probate  bond  of  the  executor,  where  the 
executor  has  wasted  the  assets,  and  are  not 
obliged  to  resort  for  payment  to  the  surety  on 
the  custom-house  bond  in  the  first  instance. 
United  States  v.  Aborn,  3  Mason,  C.  C.  R.  126. 
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109  If  a  surety  for  a  consignee  on  a  custom- 
house'bond  pays  the  debt,  he  has  no  remedy 
ao-ainst  the  owner  for  the  amount,  if  the  latter 
dTd  not  request  the  surety  to  sign  the  bond ;  but 
the  remedy  for  the  surety  is  agamst  the  con- 
signee only.  Knox  v.  Devens,  5  Mason's  C.  C. 
R    380 

93.  If  a  collector  of  the  customs  cancels  a 
bond  for  duties,  without  receiving  payment  of 
the  amount  of  duties,  in  connivance  with  the 
debtor,  the  cancellation  is  void,  and  the  bond 
may  still  be  declared  upon  as  a  subsisting  deed; 
for  the  cancellation  is.  in  such  case,  a  flagrant 
violation  of  duty.  Johnson,  in  Error,  v.  The 
United  States,  5  Mason's  C.  C.  R.  425. 

94.  A  collector  of  the  customs  is  not  at  liberty 
to  receive  anything  but  money  of  the  United 
States,  or  foreign  gold  or  silver  coin,  made  cur- 
rent in  payment  of  duties.  If  he  receives  a 
check  on  bank,  in  payment,  it  is  at  his  own 
peril ;  and  if  the  check  is  not  paid,  the  bond  is 
not  discharged :  a  fortiori,  it  is  not  discharged 
by  the  receipt  of  a  memorandum  check.     Ibid. 


EJECTMENT. 

See  Action  of  Ejectment,  ante,  page  65. 

Addenda. 

t.  As  there  is  no  court  of  chancery,  under  the 
k.^s  of  Pennsylvania,  an  action  of  ejectment  is 
sustained  on  an  equitable  title.  Lessee  of  Swayze 
a,U  Wife  V.  Burke  et  al,  12  Peters,  11. 

2.  Ejectment  for  two  lots  of  ground,  St.  Louis, 
Missouri.     The  plaintiff  had  brought  an  eject- 
ment, which  was  before  the  court,  on  a  writ  of 
error,  in  1832 ;  and  the  judgment,  in  favour  of 
the  defendant,  was  affirmed.     He  afterwards 
brought   another  action   of    ejectment   for   the 
same  land.     By  the  court :— Had  this  case  been 
identical  with  the  former,  as  to  the  merits,  we 
should  have  followed  the  deliberate  opinion  de- 
livered therein  :  but  as  one  judgment  is  not  con- 
clusive on  the  right  of  either  possession  or  pro- 
perly in  the  premises  in  controversy,  the  plaintiff 
has  a  right  to  bring  a  new  suit ;  and  the  court 
must  consider  the  case^  even  if  it  is  in  all  re- 
'spects  identical  with  the  former,  though  they 
may  hold  it  to  be  decided  by  the  opinion  therein 
given.     It  is  otherwise  where  the  second  case 
presents   a  plaintiff's  or  defendant's   right,  on 
matters  of  law  or  fact,  material  to  its  decision, 
not  bfefore  appearing  in  the  record  :  it  then  be- 
comes the  duty  of  the  court  to  decide  all  perti- 
nent questions  arising  on  the  record,  in  the  same 
manner  as  if  the  case  came  before  them  for  the 
first  time,  save  such  as  arise  on  evidence  iden- 
tical as  to  the  merits.     In  this  case,  it  is  a  pecu- 
liar duty  enjoined  upon  us  by  the  nature  of  the 
case,  the  course  of  the  able  and  learned  argu- 
ments as  to  the  laws  of  Spain  and  her  colonies, 
in  their  bearing  on  the  interesting  question  be- 
fore us,  together  with   a  view   of   the   conse- 
quences of  our  final  decision   thereon.     Were 


the  court  to  leave  any  questions  undecided 
which  fairly  arise  on  the  record,  or  to  decide  the 
cause  on  points  of  minor  importance  only,  the 
value  of  the  premises  would  justify  future  liti- 
gation ;  which  no  court  of  chancery  might  think 
proper  to  enjoin,  so  long  as  new  and  material 
facts  could  be  developed,  or  pertinent  points  of 
law  remain  unsettled.  Strother  v.  Lucas,  12  Pe- 
ters, 410. 

3.  In  an  action  of  ejectment,  the  day  of  the 
ouster  need  not  be  alleged  ;  and  it  is  sufficient 
if  it  is  laid'after  the  demise.  Woodward  v.  Brown 
et  al.  13  Peters,  1. 

4.  The  specific  date  under  a  videlicet  is  not 
necessary  in  a  declaration  of  ejectment,  and 
may  be  rejected  as  surplusage,  if  it  sufficiently 
appear  on  the  face  of  the  declaration  that  the 
ouster  was  after  the  entry  under  the  several  de- 
mises.    Ibid. 

5.  The  rule  is  well  established,  that  when  the 
right  of  entry  is  by  ouster  of  the  title  of  the 
wife,  the  demise  may  be  laid  in  the  name  of  the 
husband,  or  in  the  names  of  the  husband  and 
wife.     Ibid. 

6.  In  a  declaration  in  ejectment,  various  de- 
mises were  laid ;  and  the  verdict  of  this  jury, 
and  the  judgment  of  the  circuit  court,  were  en- 
tered on  one  of  the  demises  onlyj  and  it  was 
contended  that  the  court  ought  not  to  have  en- 
tered a  judgment  on  the  issue  found  for  the 
plaintiff,  but  should  have  awarded  a  venire  de 
novo;  and  that  this  irregularity  might  be  taken 
advantage  of  upon  a  writ  of  error.  Held,  that 
if  this  objection  had  been  made  in  the  circuit 
court,  on  a  motion  in  arrest  of  judgment,  the 
plaintiff  would  have  been  permitted  to  strike 
out  all  the  demises  from  the  declaration,  but 
that  on  which  the  verdict  was  given.  The  omis- 
sion to  strike  out  these  demises  was  only,  there- 
fore, an  omission  of  form ;  and  the  act  of  con- 
gress of  1789,  ch.  20,  sec.  32,  expressly  provides 
that  no  judgment  shall  be  reversed  for  any  de- 
fect or  want  of  form;  but  that  the  courts  of  the 
United  States  shall  proceed  and  give  judgment, 
according  as  the  right  of  the  cause  and  matter 
in  law  shall  appear  to  them,  without  regarding 
any  imperfections,  defects,  or  want  of  form  in 
the  judgment  or  course  of  proceeding,  except 
that  specially  demurred  to.  Van  Ness  v.  The 
Bank  of  the  United  States,  13  Peters,  17. 

7.  In  an  action  of  ejectment,  the  defendants 
having  entered  into  the  consent  rule,  the  plain- 
tiff in  Ohio  is  not  to  be  called  upon  to  prove  the 
calls  of  the  patent  under  which  he  claims  on  the 
ground  of  establishing  the  different  corners. 
The  defendants  are  bound  to  admit,  after  they 
have  entered  into  the  consent  rule,  that  they  are 
in  possession  of  the  premises  claimed  by  the 
lessor  of  the  plaintiff.  Games  et  al.  v.  The  Lessee 
of  Dunn,  14  Peters,  322. 

8.  The  judgment  in  ejectment  was  entered  in 
1818,  and  writ  of  possession  issued  in  1829,  on 
which  the  tenant  was  turned  out  of  possession  ; 
he  was  restored  by  writ  of  restitution.  Lessee 
of  Smith  V.  Trabue''s  Heirs,  1  IM'Lean,  88. 

9.  In  Kentucky,  a  judgment  in  ejectment  does 
not  stop  the  running  of  the  statute.     Ibid. 
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10.  The  demise  may  be  extended  after  judg- 
ment. Lcdgeru'ood  el  al.  v.  Pickets  Hetrs,  1 
M'Lean,  144. 

11.  But  this  should  not  be  done  without  no- 
tice to  the  tenant.     Ibid. 

12.  The  plaintiff  sought  to  recover  land  lying 
in  the  state  of  Kentucky,  claiming  title  under 
the  heirs  oi  James  Reynolds,  the  original  pa- 
tentee of  the  tract ;  two  of  the  heirs,  daughters 
of  James  Reynolds,  were  femes  covert,  with 
whom  their  husbands  had  joined  in  the  action. 
It  was  necessary  to  prove  that  the  marriages  of 
the  femes  covert  took  place  before  the  action 
was  brought.  Garrard  v.  The  Lessee  of  Reynolds 
et  al.,  4  Howard.  123. 

See  Practice. 


ELEGIT. 


1.  It  is  the  well  settled  modern  practice,  that 
the  officer  who  executes  a  writ  of  elegit  does 
not  put  the  creditor  in  actual  possession  of  the 
land,  but  gives  him  only  a  legal  possession, 
which  he  must  enforce  by  ejectment.  If  the 
actual  possession  be  withheld  by  the  owner  of 
the  land,  without  the  fault  of  the  tenant  by  ele- 
git, he  will  have  a  right  to  hold  over,  after  he 
acquires  actual  possession,  for  the  period  during 
which  his  debtor  held  the  adverse  possession; 
but  if,  Irom  the  act  of  the  creditor  himself,  or  a 
third  party,  the  rents  and  profits  of  the  extended 
lands  be  not  received,  the  creditor  cannot  hold 
over ;  but  his  estate  expires  when  his  debt 
might  have  been  satisfied.  Ronald^s  Heirs  v. 
Barkley  et  al,  1  Brockenb.  C.  C.  R.  356. 

2.  A  judgment  was  obtained  in  1799  against 
two  infant  heirs;  and  in  August.  1800,  a  writ 
of  elegit  was  sued  out  on  this  judgment,  and 
executed  on  lands  and  personalties  of  the  in- 
fants. The  heirs  retained  possession  of  the  land 
about  five  years,  when  ejectment  was  brought 
by  the  tenant  by  elegit,  to  reduce  them  into  his 
possession.  The  guardian  of  the  infants,  in  the 
meantime,  had  been  in  perception  of  the  profits: 
and  had,  for  the  most  part,  failed  to  apply  them 
in  discharge  of  the  debt  for  which  the  lands 
were  extended.  In  1807.  the  extended  lands 
were  sold  under  a  decree,  at  the  suit  of  other 
creditors,  subject  to  the  elegit.  In  1805,  the 
ejectment  was  brought  by  the  elegit  creditor; 
and  pending  that  suit,  viz.,  on  the  28th  January, 
1806,  the  guardian  of  the  infants  conveyed  a 
tract  of  land  which  he  had  purchased  with  the 
funds  of  the  infants,  and  for  their  use,  in  trust, 
to  secure  the  debt  due  to  the  elegit  creditor,  and 
in  exoneration  of  the  lien  created  by  the  elegit ; 
and  the  ejectment  was  dismissed.  The  guardian 
had  purchased  the  land  conveyed  by  him  in 
trust,  at  a  sale  made  by  commissioners  of  the 
court  of  chancery,  but  the  legal  title  was  not 
conveyed  to  him ;  and,  in  the  trust  deed,  the 
rights  under  the  elegit  were  reserved  until  a 
legal  title  could  be  made.  A  suit  being  brought 
by  the  heirs  to  compel  a  conveyance  to  their 
guardian,  in  trust,  discharged  of  that  incum- 
orance;   it  was  held,   1.  That  although,  where 


ejectment  is  brought  within  reasonable  time 
from  the  service  of  the  writ  of  elegit,  it  may 
amount  to  prima  facie  evidence  that  the  posses- 
sion, at  the  institution  of  the  suit,  was  originally 
adversary,  and  the  creditor  may  be  entitled  to 
hold  over ;  yet,  in  this  case,  the  creditor  having 
postponed  assertion  of  claim  for  five  years,  the 
acquiescence  in  the  possession  of  the  heirs  must 
be  inferred;  and  that  the  purchasers  are  not  re- 
sponsible for  the  profits  which  accrued  during 
the  time  that  the  lands  were  held  by  the  heiis, 
with  the  acquiescence  of  the  elegit  creditor. 
They  are  liable  only  for  the  profits  accruing  dur- 
ing the  unexpired  term.  2.  That  the  occupation 
of  the  extended  lands  by  the  infants,  must  be 
considered  as  an  occupation  under  an  implied 
contract  which  the  guardian  had  a  right  to  make 
for  them  ;  and  that  the  perception  of  profits  by 
him  is,  in  this  suit,  to  be  considered  as  a  percep- 
tion by  them.  3.  That  the  power  of  the  guard- 
ian over  his  wards'  estate,  enabled  him  to  bind 
the  land  conveyed  in  the  deed  of  the  28th  Janu- 
ary, 1806,  to  the  extent  of  the  estimated  value 
of  the  lands  bound  by  the  elegit,  during  the  pe- 
riod for  which  those  lands  remained  in  the  pos- 
session of  the  infant  heirs,  with  the  consent  of 
the  eleeit  creditor.     Ibid. 


EMANCIPATION  OF  SLAVES. 

1.  Virginia. — Under  the  statute  of  Virginia, 
emancipating  slaves  brought  into  the  state  in 
J792,  unless  the  owner  removing  with  them 
should  take  a  certain  oath  within  sixty  days 
after  such  removal ;  the  fact  of  the  oath  having 
been  taken  may  be  presumed  after  the  lapse  of 
twenty  years,  accompanied  with  possession. 
Mason  et  al.  v.  3Iatilda  et  al,  12  Wheat.  590;  6 
Cond.  Rep.  655. 


EMBARGO  AND  NON-INTERCOURSE. 

1.  Where  a  vessel  had  been  driven,  by  stress 
of  weather  into  a  port  in  the  West  Indies,  while 
proceed ing  for  Portland,  in  Maine,  and  there 
detained  by  the  government  of  the  place ;  this 
was  such  a  casualty  as  came  within  the  excep- 
tion of  '•  danger  of  the  seas,"  in  the  condition  of 
an  embargo  bond,  dated  the  29th  of  December, 
1807,  taken  in  pursuance  of  the  act  of  congress 
of  the  22d  of  December,  1807.  Umted  States  v. 
Hall  and  Worth,  6  Cranch,  171;  2  Cond.  Rep. 
340. 

2.  Subsequent  to  the  execution  of  the  bond, 
on  the  9th  of  January,  1809,  congress  passed  a 
supplement  to  the  embargo  law,  by  which  other 
and  additional  penalties  were  imposed,  and  the 
circumstances  under  which  the  obligor  in  any 
bond  given  under  the  act  of  the  22d  of  Decenri- 
ber,  1807,  could  obtain  relief,  were  changed. 
The  court  said,  they  would  never  consider  the 
latter  act  as  applying  to  previous  facts,  unless 
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such  construction  should  be  absolutely  unavoid- 
able.    Ibid. 

3.  In  an  action  of  debt  for  the  penally  of  an 
embargo  bond,  it  is  a  good  plea,  under  the  act 
of  congress  of  the  12th  of  March,  1808,  sec.  3, 
that  the  party  was  prevented  from  relanding  the 
goods  in  the  United  States  by  unavoidable  acci- 
dent. Durousseaii  v.  2'hc  United  States,  6  Cranch. 
307;  2  Cond.  Rep.  380. 

4.  It  was  no  offence  against  the  embargo  law 
to  take  goods  out  of  one  vessel  and  put  them 
into  another  in  the  port  of  Baltimore,  unless  it 
be  with  an  intent  to  export  them.     Ibid. 

5.  The  evidence  of  that  necessity  which  will 
excuse  a  violation  of  the  embargo  laws  must  be 
very  clear  and  positive.  Brig  James  Wells  v.  The 
United  States,  7  Cranch,  21 ;  2  Cond.  Rep.  402. 

6.  The  departure  of  a  vessel  from  the  wharf 
of  a  port,  and  proceeding  a  mile  and  a  half 
therefrom,  with  intent  to  go  to  sea,  is  not  a  de- 
parture from  the  port,  within  the  meaning  of  the 
third  section  of  the  supplementary  embargo  act 
of  January  9th,  1808,  if  the  vessel  had  not  ac- 
tually gone  out  of  the  port  before  seizure.  Sloop 
Active  v.  The  United  States,  7  Cranch.  100;  2 
Cond.  Rep.  431. 

7.  A  licensed  fishing  vessel  is  liable  to  for- 
feiture, under  the  thirty-second  section  of  the 
act  of  the  18th  of  February,  1793,  for  enrolling 
and  licensing  vessels,  for  sailing,  laden  with 
goods,  with  intent  to  carry  them  to  another 
place,  without  a  license  therefor;  although  the 
goods  are  wholly  of  domestic  growth  and  manu- 
facture, and  not  liable  to  any  duty.  But  such 
cargo  is  not  liable  to  forfeiture,  unless  it  belong 
to  the  master,  owner,  or  a  mariner  of  the  vessel. 
Ibid. 

8.  A  vessel  which  has  proceeded  to  a  foreign 
port,  contrary  to  the  embargo  act  of  January  9th, 
1808,  is  liable  to  be  seized  upon  her  return,  al- 
though that  act  gives  a  penalty  of  double  her 
value  in  case  she  should  not  be  seized.  The 
United  States  v.  The  Brig  Eliza,  7  Cranch,  113  ;  2 
Cond.  Rep.  437. 

9.  Upon  an  indictment  under  the  non-inter- 
course laws  for  putting  goods  on  board  a  carriage, 
with  intent  to  transport  them  out  of  the  United 
States,  contrary  to  the  act  of  January  9lh,  1809, 
-the  punishment  of  which  offence  is  a  fine  of  four 
times  the  value  of  the  goods,  it  is  not  necessary 
•that  the  jury  should  find  the  value  of  the  goods. 
United  Slates  v.  John  Tyler.  7  Cranch,  285  :  2 
Cond.  Rep.  492. 

10.  A  merchant  vessel  of  the  United  States, 
captured  as  prize,  condemned  and  sold,  and 
after^-ards  purchased  by  her  former  master,  a 
citizen  of  the  United  States,  who  obtained  a 
Danish  burgher's  brief,  and  who  cleared  out  of 
a  port  of  the  United  States,  as  a  Dane,  is  a  fo- 
reign vessel  within  the  fifth  section  of  the  act 
of  the  9th  of  January,  1808,  supplementary  to 
the  embargo  act,  although  the  purchaser  was 
yet  a  citizen  of  the  United  States.  2'he  Schooner 
Good  Catharine  v.  The  United  States,  7  Cranch, 
349;   2  Cond.  Rep.  525. 

11.  Under  the  non-intercourse  law,  a  vessel, 
in  March,  1811,  had  no  right  to  come  into  the 
waters  of  the  United  Stales  to  inquire  wlielher 


she  might  land  her  cargo.  The  Brig  Penobscot  v. 
The  United  Stales,  7  Cranch,  35G;  2  Cond.  Rep. 
528. 

12.  Wines,  the  produce  of  France,  imported 
into  the  United  States  before  the  non-intercourse 
act.  re-exported  to  a  Danish  island,  there  sold  to 
a  merchant  of  that  place,  and  thence  exported 
to  New  Orleans  during  the  operation  of  that  act 
of  congress,  were  liable  to  forfeiture  under  that 
law.      The  Schooner  Hoppet  v.  llie  United  States, 

7  Cranch,  389;  2  Cond.  Rep.  342. 

13.  The.  non-intercourse  act  of  March  1st, 
1809,  was  in  force  between  the  2d  of  February, 
and  2d  of  March,  1811,  by  virtue  of  the  presi- 
dent's proclamation  of  November  2d,  1810. 
Schooner  Anne  v.  The  United  States,  7  Cranch, 
570;  2  Cond.  Rep.  611. 

14.  By  the  eleventh  section  of  the  act  of  the 
25th  of  April,  1808,  the  collector  had  no  right  to 
detain  a  vessel  and  cargo  after  her  arrival  at  her 
port  of  destination,  under  a  suspicion  that  she 
intended  to  violate  the  embargo,  and  such  deten- 
tion could  not  be  justified  by  instructions  from 
the  secretary  of  the  treasury,  nor  by  the  confir- 
mation of  the  president.  Otts  v.  Bacon,  7  Cranch, 
589  ;  2  Cond.  Rep.  618. 

15.  Under  the  eleventh  section  of  the  em- 
bargo act  of  25th  April,  1808,  the  collector  was 
justified  in  detaining  a  vessel  by  his  honest  opi- 
nion that  there  was  an  intention  to  violate  or 
evade  the  provisions  of  the  embargo  laws.  It 
was  not  necessary  for  him  to  show  that  his  sus- 
picion was  reasonable.  Croiuell  ct  al.  v.  M-Faden. 

8  Cranch,  94;  3  Cond.  Rep.  48. 

16.  A  bond  taken  by  virtue  of  the  first  section 
of  the  embargo  law  of  January  9th,  1808,  is  not 
void,  although  taken  by  consent  of  parties  after 
the  vessel  had  sailed.  Speake  et  al.  v.  The  United 
States,  9  Cranch,  28;  3  Cond.  Rep.  244. 

17.  The  obligors  are  estopped  to  deny  that  the 
penalty  of  such  a  bond  is  double  the  true  value 
of  the  vessel  and  cargo.     Ibid. 

18.  The  non-intercourse  act  of  the  28th  of 
June,  1809,  which  requires  a  vessel  bound  to  a 
permitted  port  to  give  bond  in  double  the  amount 
of  vessel  and  cargo  not  to  go  to  a  prohibited 
port,  is  applicable  to  a  vessel  sailing  in  ballast. 
The  Ship  Richmond  v.  The  United  States,  9  Cranch, 
102;  3  Cond.  Rep.  294. 

19.  Under  the  non-intercourse  act  of  1809,  a 
vessel  from  Great  Britain  had  a  right  to  lay  ofi" 
the  coast  of  the  United  States,  to  receive  instruc- 
tions from  her  owners  in  New  York  ;  and,  if  ne- 
cessary, to  drop  anchor;  and,  in  case  of  a  storm, 
to  make  a  harbour :  and  if  prevented  by  a  mu- 
tiny of  her  crew  from  putting  out  to  sea  again, 
she  might  wait  in  the  waters  of  the  United 
States  for  orders.  The  United  Slates  v.  The  Cargo 
of  the  Ship  Fanny;  Jennings,  Master,  9  Cranch, 
181  ;  3  Cond.  Rep.  347. 

20.  Under  the  third  section  of  th(?  act  of  con- 
gress of  the  28lh  of  June,  1809,  every  vessel 
bound  to  a  foreign  permitted  port  was  obliged  to 
give  a  bond,  with  a  condition  not  to  proceed  to 
any  port  with  which  commercial  intercourse 
was  not  permitted,  nor  to  trade  with  such  port. 
The  Edwards;  Scott,  Claimant,  1  Wheat.  261;  3 
Cond.  Rep.  565. 
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21.  Under  the  third  section  of  the  embargo 
act,  of  April  25th,  1808,  ch.  170,  a  vessel  is  not 
subject  to  forfeiture  for  departing  without  a  clear- 
ance, unless  she  has  departed  out  of  port;  pro- 
ceeding from  a  wharf  a  mile  and  a  half,  intend- 
ing to  go  to  sea,  but  not  having  got  out  of  the 
port  before  seizure,  is  not  such  a  departure  as 
the  act  intends.  The  Active  v.  United  States,  7 
Cranch,  100;  2  Cond.  Rep.  431. 

22.  It  seems  that  it  is  a  good  defence  to  an 
action,  upon  an  embargo  bond,  that  it  was  given 
for  more  than  double  the  value  of  the  vessel  and 
cargo  ;  and  that  the  obligors  were  constrained  to 
e.\ecute  it,  by  the  refusal  of  a  clearance.  The 
United  States  v.  Gordon  et  al,  7  Cranch,  287;  2 
Cond.  Rep.  494. 

23.  An  information  in  the  admiralty,  for  a  for- 
feiture, must  contain  a  substantial  statement  of 
the  offence.  A  general  reference  to  the  provi- 
sions of  the  embargo  acts,  or  to  the  statute  on 
which  the  proceeding  is  founded,  is  not  suffi- 
cient. If  the  information  be  defective  in  this 
respect,  the  defect  is  not  cured  by  the  evidence 
of  the  facts  omitted  to  be  averred  in  the  inform- 
ation. The  Schooner  Hoppet  v.  The  United  States, 
7  Cranch,  389  :  2  Cond.  Rep.  542. 

24.  If  a  collector  justify  the  detention  of  a 
vessel  under  the  eleventh  section  of  the  embar- 
go law  of  April  25,  1808,  ch.  170;  he  need  not 
show  that  his  opinion  was  correct,  nor  that  he 
used  reasonable  care  and  diligence  in  ascertain- 
ing the  facts  upon  which  his  opinion  was  found- 
ed. Otis  V.  Watkins,  9  Cranch,  339;  3  Cond. 
Rep.  424. 

25.  Under  the  eleventh  section  of  the  embargo 
act  of  April  25,  1808,  ch.  174,  no  power  is  given 
to  detain  the  cargo  if  separated  from  the  vessel : 
and  the  owner  had  a  right  to  take  the  cargo  out 
of  the  vessel  and  dispose  of  it,  and,  in  case  of 
detention,  to  bring  an  action  of  replevin  in  a 
state  court.  Slocum  v.  Mayberry  et  al.,  2  Wheat. 
1;  4  Cond.  Rep.  1. 

26.  In  seizures  under  the  embargo  laws,  the 
law  itself  is  a  sufficient  justification  to  the  seiz- 
ing officer,  where  the  discharge  of  duly  is  the 
real  motive,  and  not  the  pretext  for  detention ; 
and  it  is  not  necessary  to  show  probable  cause. 
Otis  V.  Walter,  2  Wheat.  18;  4  Cond.  Rep.  10. 

27.  The  embargo  act  of  April  25,  1808,  ch. 
170,  related  only  to  vessels  ostensibly  bound  to 
some  port  in  the  United  States;  and  a  seizure 
after  the  termination  of  the  voyage,  was  justifia- 
ble.    Ibid. 

28.  Under  the  embargo  act  of  December  22, 
1807,  ch.  109.  the  words  "an  embargo  shall  be 
laid"  not  only  imposed  upon  the  public  officers 
the  duty  of  preventing  the  departure  of  regis- 
tered or  sea-lettered  vessels  on  a  foreign  voyage, 
but  consequently  rendered  them  liable  to  for- 
feiture under  the  supplementary  act  of  January 
9,  1808,  ch.  12.  In  such  case,  if  the  vessel  be 
actually  and  bona  fide  carried  by  force  to  a  fo- 
reign port,  she  is  not  liable  to  forfeiture.  The 
William  king,  2  Wheat.  148  ;  4  Cond.  Rep.  71. 

29.  Under  the  embargo  act  of  April  25,  1808, 
ch.  170,  if  a  vessel  not  actually  arriving  at  her 
port  of  original  destination,  excites  an  honest 
suspicion  in  the  mind  of  the  collector,  that  her 


demand  of  a  permit  to  land  a  cargo,  was  merely 
colourable,  this  is  not  a  termination  of  the  voy- 
age so  as  to  preclude  the  right  of  detention. 
Otis  V.  Walter,  11  Wheat.  192;  6  Cond.  Rep. 
271. 

30.  Under  the  fifth  section  of  the  embargo  act 
of  January  9,  1808,  ch.  112,  a  foreign  vessel 
means  a  vessel  navigating  under  the  flag  of  a 
foreign  power ;  and  not  a  vessel  owned  in  whole 
or  in  part  by  foreigners  domiciled  in  the  United 
States.      The  Sally,  1  Gallis.  C.  C.  R.  58. 

31.  A  departure  from  any  place  within  the 
jurisdictional  limits  of  the  United  States,  al- 
though such  place  be  not  within  any  port,  is 
within  the  provisions  of  the  embargo  act  of  De- 
cember 22,  1807,  ch,  109.  The  Ann,  1  Gallis. 
C.  C.  R.  55. 

32  A  vessel  which,  during  the  existence  of 
the  embargo  laws,  departed  from  one  port  in  the 
United  States  on  a  voyage  to  another,  but  was 
obliged  from  irresistible  necessity  to  put  into  a 
foreign  port  and  sell  her  cargo,  was  not  guilty 
of  a  violation  of  those  laws.  The  Brig  William 
Gray,  Paine's  C.  C.  R.  16. 

33.  From  a  fair  comparison  of  the  different 
embargo  acts  with  each  other,  it  may  be  col- 
lected, that  congress  meant  expressly  to  make 
such  an  instance  of  necessity  an  exception  of 
the  penal  operation  of  those  acts.     Ibid. 

34.  The  embargo  law  was  passed  22d  Decem- 
ber, 1807.  A  vessel  cleared  out,  and  sailed  from 
St.  Mary's,  Georgia,  on  the  15th  January;  and 
in  the  evening  the  collector  received  the  inform- 
ation of  the  passage  of  the  law,  and  gave  public 
notice  of  it.  It  did  not  appear  that  it  was  known 
to  the  master  or  owners  of  the  vessel  prior  to 
her  sailing.  Having  been  seized  for  a  violation 
of  the  law,  the  court  decreed  her  restoration. 
The  Cotton  Planter,  1  Paine's  C.  C.  R.  23. 

35.  Under  the  act  of  January  9,  1808,  ch.  112, 
supplementary  to  the  embargo  act,  the  vessel 
cannot  be  proceeded  against  for  a  forfeiture, 
after  she  has  completed  her  outward  voyage,  by 
entering  into  her  foreign  port  of  destination.  At 
that  period,  the  right  to  sue  for  the  double  value 
attaches,  which  Ts  a  substitute  for  the  vessel 
herself.  Parker  v.  The  United  States,  2  Wash. 
C.  C.  R.  361. 

36.  To  excuse  a  vessel,  which  has  sailed  un- 
der an  embargo  bond,  from  relariding  her  cargo 
within  the  United  States,  within  the  clause  of 
the  condition,  "the  perils  of  the  seas  only  ex- 
cepted ;"  the  accident  must  happen  without  any 
fault  or  negligence  of  the  master,  and  must  oc- 
cur at  sea ;  or  if  at  land,  it  must  be  the  imme- 
diate and  necessary  consequence  of  the  peril 
happening  at  sea.  United  States  v.  Hall  et  al,  2 
Wash.  C.  C.  R.  336. 

37.  The  party,  to  excuse  himself  from  the 
consequences  of  a  breach  of  the  embargo  laws, 
should  show  that  he  did  everything  in  his  power 
to  comply  with  the  law  ;  and  that  the  vessel  was 
sufficiently  found,  &c.,  to  perform  tlie  voyage. 
If  it  appear  that  she  was  not  sufficiently  ballast- 
ed, and,  particularly,  if  this  defect  was  ascer- 
tained to  exist  at  a  time  when  it  could  have 
been  remedied  ;  the  party  cannot  avail  himself, 
as  an  excuse,  of  any  necessity  resulting  from 
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this  defect.     The  United  States  v.  The  Nancy,  3 
Wash.  C.  C.R.  281. 

38.  Where  a  bond  had  been  taken  by  the  col- 
lector, by  which  the  obligor  stipulated  to  reland 
a  cargo  on  board  a  particular  vessel  in  the  United 
States,  although  the  same  might  be  prevented 
by  the  perils  of  the  sea ;  and  stipulating  that  a 
certificate  of  the  landing  of  the  cargo  should, 
within  a  limited  time,  be  delivered  to  the  col- 
lector of  the  port  of  Philadelphia,  to  whom  the 
bond  had  been  given ;  the  court  neld  the  bond 
void,  the  embargo  laws  not  authorizing  the  in- 
sertion of  such  stipulations.  The  United  States 
V.  Morgan  et  aL,  3  Wash.  C.  C.  R.  10. 

39.  Debt  on  a  bond  given  under  the  embargo 
laws.  The  question  on  the  evidence  was,  whe- 
ther the  defendants  were  prevented,  by  perils  of 
the  sea,  from  performing  the  condition  of  the 
bond.  It  was  alleged  that  the  vessel  was,  by 
perils  of  the  sea,  driven  into  St.  Thomas-  and 
that,  when  there,  the  authorities  of  the  island 
obliged  the  master  to  sell  her  cargo.  The  United 
States  V.  Mitchell  et  al,  3  Wash.  C.  C.  R.  95. 

40.  The  certificate  of  the  governor  of  St. 
Thomas,  without  a  seal,  the  signature  of  the 
governor  being  proved,  was  offered  in  evidence 
to  prove  the  refusal  of  the  governor  to  permit 
the  vessel  to  proceed.  It  was  admitted  in  evi- 
dence to  prove  the  facts  alleged.  The  matter 
stated  in  the  certificate  was  official.  If  the  ves- 
sel was  not  seaworthy,  the  injury  done  to  her  on 
her  voyage,  by  perils  of  the  sea,  will  not  excuse 
the  defendants,  who  should  clear  themselves 
from  all  imputations  of  this  kind ;  but  the  rule 
as  to  seaworthiness  ought  not  to  be  more  strict, 
in  such  cases  as  this,  than  in  the  case  of  insur- 
ance. It  is  sufficient,  if  the  vessel  were  sea- 
worthy for  the  voyage  upon  which  she  w  as  des- 
tined ;  and  the  want  of  this  must  be  proved  by 
him  who  affirms  the  fact,  if  sufficient  causes  for 
her  disability,  such  as  storms,  &c.,  can  be  proved. 
Aliter,  if  no  such  cause  appears.     Ibid. 

41.  Information  against  the  brig  Agnes,  a 
coasting  vessel,  for  a  breach  of  the  embargo 
laws,  she  having  proceeded  from  the  United 
States,  in  December,  1808,  to  St.  Bartholomew, 
where  she  was  sold  to  the  appellant,  and  after- 
wards returned  to  Philadelphia  with  a  cargo.  A 
forfeiture  of  the  vessel,  imposed  by  the  embargo 
laws,  cannot  be  enforced  after  she  has  arrived 
•within  the  jurisdiction  of  a  foreign  power;  but 
the  United  States  must  then  resort  to  the  penal- 
ties imposed  by  those  laws,  and  proceed  for 
double  the  value  of  the  vessel  and  cargo,  to 
which  they  arc  entitled  upon  their  violation. 
Parke/  V.  The  United  States,  2  Wash.  361. 

42.  The  obvious  intention  of  the  legislature 
of  the  United  States,  by  the  non-intercourse 
laws,  was  to  prohibit  the  American  citizens  and 
property  from  a  commerce  with  foreign  coun- 
tries.  The  Sally  and  Cargo,  1  Gallis.  C.  C.  R.  58. 

43.  At  no  time  was  it  illegal  for  a  foreign 
vessel  to  depart  from  the  United  States  in  bal- 
last.    Ibid. 

44.  Onus  proband!  rests  on  the  claimant  set- 
ting up  a  special  defence.  I'Ae  Short  Staple,  1 
Gallis.  C.  C.  R.  104. 

45.  A  registered  vessel  was  within  the  prohi- 


bition of  the  third  section  of  the  act  of  1808,  ch. 
8.  That  section  was  not  repealed  by  the  nine- 
teenth section  of  the  act  of  1809,  ch.  91  ;  or  by 
the  second  section  of  the  act  of  28th  of  June, 
1809,  ch.  9.     Ibid. 

46.  Under  the  third  section  of  the  act  of  1808, 
ch.  8,  the  return  cargo  was  not  affected  with  the 
forfeiture.     Ibid. 

47.  The  fourteenth  section  of  the  act  of  1809, 
saved  the  provisions  of  the  embargo  acts  from 
affecting  collection  districts  adjacent  to  a  foreign 
territory,  or  vessels  bound  thereto.  The  Sloop 
Falmouth  and  Cargo,  Robert  Little,  Claimant,  2 
Gallis.  C.  C.  R.  130. 

48.  By  the  nineteenth  section  of  the  act  of 
1809,  ch.  91,  and  second  section  of  the  act  of 
1809,  ch.  9,  the  embargo  acts  were,  as  to  future 
cases,  repealed.  The  Orono,  2  Gallis.  C.  C.  R. 
137. 

49.  The  third  section  of  the  embargo  act  was 
not  repealed  by  the  act  of  1809,  ch.  91.  The 
Argo,  2  Gallis.  C.  C.  R.  150. 

50.  An  offence,  punished  by  fine  and  impri- 
sonment, under  the  embargo  act  of  1809,  ch.  72, 
was  not  saved  from  repeal,  by  the  saving  clause 
of  the  second  section  of  the  act  of  June,  1809, 
ch.  9.  United  States  v.  Maim,  2  Gallis.  C.  C.  R. 
177. 

51.  The  circuit  court  has  cognizance  of  such 
an  offence.     Ibid. 

52.  The  assignment  of  breaches  in  an  action 
upon  an  embargo  bond,  is  a  part,  and  a  very 
important  part  of  the  declaration;  and  upon 
demurrer  to  the  declaration,  the  plaintiff's  at- 
torney will  not  be  permitted  to  strike  out  the 
assignment  of  breaches,  on  the  ground  that  the 
declaration  is  good  without  it.  Such  a  course 
would  not  be  tolerated  in  any  court.  William 
Dixon  et  al.  v.  The  United  States,  1  Brockenb. 
C.  C.  R.  177. 

53.  A  variance  between  the  declaration  and 
bond,  is  an  erroneous  description  of  the  instru- 
ment referred  to,  so  that  it  does  not  appear  to  be 
the  same,  when  produced  in  evidence,  either  on 
oyer,  or  at  the  trial.     Ibid. 

54.  A  bond,  made  payable  to  "The  United 
States  of  America,"  would,  it  seems,  be  binding 
at  common  law,  for  "The  United  States  of 
America,"  are  a  corporation  endowed  with  the 
capacity  to  sue,  and  be  sued,  to  convey  and  re- 
ceive property.     Ibid. 

55.  An  embargo  bond,  made  payable  to  the 
United  States,  is  good,  though  the  act  directed 
that  the  master,  &c.,  should  give  bond  to  the 
collector  of  the  district  from  which  the  vos.sel 
was  bound  to  depart ;  the  proper  construction  of 
that  act  requiring,  that  the  bond  should  be  taken 
by  the  collector,  but  made  payable  to  the  United 
States.     Ibid.  178. 

56.  A  clause  was  inserted  in  an  embargo  bond, 
not  authorized  by  the  statute,  and  a  condition 
was  omitted  which  the  statute  directed  to  be 
inserted.  It  seems:  1.  That  a  statutory  *»cud, 
that  contains  more  than  the  statute  requires,  is 
not  vitiated  by  the  surplus  matter;  but  the 
court  will  reject  the  surplusage,  as  a  mere  nul- 
lity, and  construe  the  bond  as  if  such  surplus 
matter  were  not  contained  in  it.     2.  That  a  sta- 
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tutoiy  bond  is  vitiated  by  the  omission  of  a  ma- 
terial condition  required  by  the  statute,  viz  : 
"daiigevs  of  the  seas  excepted."  William 
Dixon  et  al.  v.  The  United  States,  1  Brockenb.  C. 
P   T?    178 

57.  A  statutory  bond,  taken  in  a  penalty  greater 
than  that  prescribed  by  law,  is  void,  whether  the 
statute  prescribes  a  specific  sum  as  a  penalty,  or 
a  standard  by  which  the  penalty  is  to  be  mea- 
sured, so  as  to  give  a  precise  sura.  If.  in  the 
latter  case,  from  the  nature  of  things,  the  exact 
penalty  could  not  be  ascertained  with  absolute 
mathematical  precision,  and  the  variance  should 
be  so  inconsiderable  as  to  be  entirely  compatible 
with  an  honest  difference  of  opinion :  it  would 
be  a  question  to  be  decided  by  a  jury,  whether, 
under  such  circumstances,  the  signature,  with- 
out objections  by  the  obligor,  would  not  import 
his  assent  to  the  estimate  as   the  true  value. 

58.  A  libel  against  a  vessel  for  violating  the 
embargo  laws,  must  contain  a  substantial  state- 
ment of  the  offence,  and  it  must  be  made  with 
reasonable  precision.  But,  inasmuch  as  the 
embargo  act  of  December.  1807,  prohibits  all 
vessels,  whether  foreign  or'domestic,  registered 
or  coasting  vessels,  from  sailing  to  any  foreign 
port  or  place,  and  the  supplemental  act  of  Janu- 
ary, 1808,  annexes  the  penalty  of  forfeiture  to 
any  vessel  which  violates  either  act,  it  is  not 
necessary  that  the  libel  should  set  forth  the  par- 
ticular character  of  the  vessel.  United  States 
v.  The  Schooner  Little  Charles,  1  Brockenb.  C. 
C.  R.  347.  ^      . 

59.  The  exception  in  the  act  exempting  foreign 
vessels  from  its  penalties,  in  certain  cases,  need 
not  be  noticed.  The  libel  is  good,  though  it 
does  not  charge  that  the  vessel  libelled  was  not 
embraced  within  the  exception.     Ibid. 

60.  A  vessel  is  charged  with  having  violated 
the  embargo  acts,  in  departing  from  a  port  of  the 
United  States,  and  proceeding  to  Antigua.    The 
proof  is,  that  she  was  at  Camden,  in  North  Ca- 
rolina, in  December,   1807,  and  January,  1808, 
and  was  in  the  port  of  Norfolk  in  April,  1808. 
Held,  that  the  report  and  manifest  of  her  cargo, 
with  the  affidavit  made  by  the  captain,  before 
the  collector  at  Norfolk,  which  are  adduced  as 
proof  that  she  took  in  her  cargo  at  Antigua,  is 
admissible   evidence.      1st.    These  documents 
constitute  one  entire  transaction :  they  need  not 
the   entry  of  the   ship   to  make   it   complete. 
2d.  In  a  prosecution  against  the  ship  itself,  a 
forfeiture  is  incurred  by  her  violation  of  the  act, 
whether  with  or  without   the   authority  of  the 
owner.     The  vessel  is  put  in  action  by  the  crew, 
who  are  guided  by  the  master;   she  acts  and 
speaks  by  the  master,  and  reports  herself  by  the 
master ;  she  is,  therefore,  affected  by  his  report, 
whether  the  owners  be  so  affected  or  not.     But 
the  owner  is  properly  affected  by  it.    The  master 
is  selected  by  the  owner  as  his  agent,  amongst 
other  things,  for  reporting  the  vessel.     The  re- 
port is  prescribed  by  law.     It  must  state,  truly, 
the  voyage,  and  the  place  from  which  she  last 
sailed.     The   owner   then,  has  authorized  the 
master  to  make  the  report ;  and  though  he  may 


controvert  it,  yet  it  is  prima   facie   evidence. 
Ibid. 

61.  After  a  vessel  has  been  seized  and  libelled, 
and  forfeiture  claimed,  the  court  of  admiralty 
does  not  lose  its  jurisdiction  to  condemn  the  ves- 
sel by  losing  possession  of  it.     Ibid.  348. 

62.  An  order  made  by  a  district  judge  of  the 
United  States,  for  the  release  of  a  vessel  libelled 
for  a  breach  of  the  embargo  laws,  is  as  valid  if 
made  by  the  judge  at  his  chambers,  as  if  it  were 
made  in  open  court.  United  States  v.  The  Schooner 
Little  Charles,  1  Brockenb.  C.  C.  R.  380. 

63.  Where  the  condition  of  a  bond  is.  that  the 
parties  will  perform  the  decree  of  the  court,  the 
term  '-the  court,"  means  the  court  which  shall 
ultimately  decide  the  cause.     Ibid. 

64.  By  the  provisions  of  the  embargo  laws,  a 
vessel  licensed  for  the  coasting  trade  was  not 
required  to  obtain  a  clearance  or  permit,  on  de- 
parting from  a  port  of  the  United  States ;  but  a 
clearance  only  was  necessary  on  her  departure 
from  a  district  of  the  United  States.  The  bond 
required  to  be  given  by  vessels  of  this  descrip- 
tion, was  the  only  security  provided  against  her 
leaving  a  port.  The  Sloop  Elizabeth,  Paine's  C. 
C.  R.  10. 

65.  Long  Island  Sound  does  not  belong  either 
to  Connecticut  or  New  York;  nor  to  any  district 
of  either  of  those  states.  A  coasting  vessel, 
therefore,  sailing  from  a  port  of  New  York  into 
the  Sound,  although  she  did  not  enter  a  district 
of  Connecticut,  departed  from  the  district  of  New- 
York ;  and  not  having  a  clearance,  as  required 
by  the  embargo  laws,  was  held  to  be  forfeited. 
Ibid: 


EMBEZZLEMENT. 

1.  Where  an  embezzlement  takes  place  on 
board  of  a  ship,  the  seamen  are  not  liable  to 
contribute  out  of  their  wages,  unless  it  was 
caused  by  their  fraud,  connivance  or  negligence ; 
or,  if  the  offender  is  unknown,  unless  a  presump- 
tion of  guilt  is  fixed  on  all  the  crew ;  or  at  least 
on  those  who  are  called  upon  to  contribute. 
Spurr  V.  Pearson,  1  Mason's  C.  C.  R.  104. 

2.  The  right  to  salvage  is  forfeited  by  em- 
bezzlement on  the  part  ot  the  salvors ;  whether 
in  port  or  at  sea.  The  Schooner  Boston,  1  Sum- 
ner's C.  C.  R.  328. 

3.  Embezzlement  by  the  salvors,  after  the 
property  is  put  into  the  hands  of  the  marshal,  is 
a  forfeiture  of  salvage,  and  that,  whether  at  the 
time  the  custody  of  the  property  be  in  the  salvors 
or  not.     Ibid. 

4.  The  captain  is  not  answerable  for  embez- 
zlement, after  the  capture  of  the  vessel  under 
his  command;  nor  can  he  be  called  upon  for 
contribution,  as  he  would  have  been  in  his  for- 
mer capacity.  Brevoor  et  al.  v.  The  Ship  I'air 
American,  1  Peters'  Adm.  Decis.  98. 

5.  In  a  foreign  port,  where  labourers  were 
mixed  with  the  crew,  seamen  are  ans^^•erabIe 
for  embezzlement,  unless  ^hey  «an  show  that 
the  plundering  was  the  act  of  the  strangers.  2 
Peters'  Adm.  Decis.  240, 
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6.  The  policy  of  the  law,  as  to  liability  of  sea- 
men for  embezzlennent,  does  not  apply  so  stiictly, 
when  strangers  are  introduced  among  the  crew 
by  the  master.     Ibid. 

7.  Labourers  hired  occasionally,  are  not  on  a 
footing  with  the  mariners  hired  for  the  voyage ; 
so  as  to  produce  responsibility  in  the  seamen  for 
their  embezzlement.     Ibid. 

8.  All  the  seamen  must  contribute  to  embez- 
zlement, in  proportion  to  their  wages ;  and  the 
wages  of  the  perpetrators  of  the  embezzlement 
go  to  the  relief  of  innocent  members  of  the  crew. 
Ibid. 

9.  A  seaman  who  is  absent  from  the  vessel, 
at  the  time  of  the  embezzlement,  is  not  exempt 
from  contribution.     Jbid. 

10.  The  perpetrator  of  the  embezzlement  for- 
feits all  his  wages;  although,  in  cases  of  petty 
plunder,  e.vceptions  have  been  made.     Ibid. 

11.  Where  articles  belonging  to  the  cargo  are 
embezzled  by  the  fraud  or  negligence  of  a  sea- 
man, he  is  chargeable  for  the  value;  and  the 
amount  may  be  deducted  from  his  wages.  Ed- 
wards V.  Sherman^  Gilpin's  D.  C.  R.  464. 

12.  Where  articles  belonging  to  the  cargo  are 
embezzled,  an  innocent  seaman  is  not  charge- 
able for  the  loss  occasioned  by  the  fraud  or  neg- 
ligence of  others;  nor  is  he  to  contribute  any 
portion  of  his  wages  to  make  it  good.     Ibid. 

13.  A  seaman  is  chargeable  for  the  value  of 
articles  lost  by  his  inattention  and  carelessness, 
and  the  amount  may  be  deducted  from  his 
wages.  Brown  v.  The  Neptune,  Gilpin's  D.  C. 
R.  91. 

14.  All  the  crew  must  contribute,  pro  rata,  to 
make  good  the  value  of  articles  of  the  cargo 
which  have  been  embezzled ;  but  proof  will  be 
admitted  to  show  the  innocence  of  some  of  the 
crew.  Sullivan  ct  at.  v.  Ingraham,  Bee's  Adm. 
Decis.  182. 

15.  The  policy  of  the  law,  \vhich  obliges  ma- 
riners engaged  for  a  voyage,  to  be  responsible 
for  each  other,  in  cases  of  embezzlement,  does 
not  apply  when  occasional  labourers,  or  other 
strangers,  commit  depredations  without  the  fault, 
negligence,  or  connivance  of  all,  or  any  part  of 
the  crew.  Mariners  v.  The  Kensington,  1  Peters' 
Adm.  Decis.  240. 

16.  The  burden  of  proof  lies  on  the  crew,  who 
are  answerable  for  embezzlement,  unless  they 
qan  clearly  show  that  it  was  committed  by  per- 
sons not  of  the  crew.     Ibid. 

17.  Although  part  of  the  embezzlement  is 
fixed  on,  and  paid  by  some  of  the  crew,  yet  all 
are  to  contribute  to  the  residue.  Crammer  v. 
The  Fair  American,  1  Peters'  Adm.  Decis.  242. 

18.  The  whole  must  contribute,  according  to 
their  respective  wages,  the  captain  and  officers 
of  the  ship  included.  Nor  is  any  one  to  be  ex- 
cused from  this  general  contribution,  though  ab- 
sent from  the  ship,  and  not  in  a  situation  to  be 
capable  of  assisting  in  the  plunder.     Ibid. 
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1.  Under  the  eighth  section  of  the  coasting 
act  of  1793,  chap.  8,  no  forfeiture  is  incurred, 


until  the  vessel  has  actually  broken  ground,  with 
intention  to  commence  a  foreign  voyage.  The 
Julia,  I  Gallis.  C.  C.  R.  43. 

2.  The  forfeiture,  in  such  case,  does  not  at- 
tach, until  the  vessel  has  actually  quitted  the 
port,  with  an  intent  to  proceed  in  such  foreign 
voyaire.  The  Friendship  and  Cargo,  1  Gallis.  C. 
C.  R.^45. 

3.  "Foreign  voyage,"  in  the  eighth  section 
of  the  coasting  act.  means  a  voyage  intended  to 
some  place  within  the  jurisdiction  of  a  foreign 
country,  or,  at  least  without  the  territorial  waters 
of  the  United  States.  The  Lark  and  Cargo,  1 
Gallis.  C.  C.  R.  55. 

4.  If  a  coasting  vessel  be  engaged  in  illegal 
traffic,  it  is  a  good  cause  of  forfeiture,  within  the 
twenty-third  section  of  the  act  of  1793,  ch.  8. 
The  Two  Friends,  1  Gallis.  C.  C.  R.  118. 

5.  If  a  vessel,  licensed  for  the  fisheries,  take 
on  board  goods  with  intent  to  transport  them  on 
an  illicit  voyage,  it  is  a  sufficient  "trade,  other 
than  that  for  which  she  was  licensed,"  within 
the  same  section.     Ibid. 

6.  A  licensed  vessel,  transferred  in  whole  or 
in  part  to  a  foreigner,  is  forfeited  under  the  same 
section ;  notwithstanding,  upon  such  transfer, 
the  license  becomes  void.     Ibid. 

7.  Under  the  same  rule,  the  cargo  found  on 
board,  at  the  time  of  seizure,  is  forfeited  ;  and 
not  merely  the  cargo  on  board  at  the  time  of 
committing  the  offence.     Ibid. 

8.  A  voyage  to  a  foreign  port,  within  the  usual 
voyage  of  vessels  licensed  for  the  fisheries,  is 
not  a  "foreign  voyage,"  within  the  meaning  of 
theeighthsectionof  theact  of  1793,  ch.8.  There 
must  be  an  intent  to  trade.  The  Three  Brothers, 
1  Gallis.  C.  C.  R.  142. 

9.  If  a  coasting  vessel  arrive  from  one  district, 
at  another  district  in  the  same  state,  having  on 
board  foreign  goods  exceeding  eight  hundred 
dollars  in  value,  without  being  provided  with, 
or  exhibiting  a  manifest  of  such  cargo,  this  is 
not  an  offence  for  which  the  vessel  is  forfeited, 
under  the  act  of  1793,  ch.  8.  The  America,  1 
Gallis.  C.  C.  R.  231. 

10.  By  illegal  traffic,  a  coasting  vessel  loses 
the  protection  of  her  license,  and  is  forfeited 
under  the  23d  section  of  the  act  of  1793,  ch.  8. 
The  Mars,  1  Gallis.  C.  C.  R.  237. 

11.  Under  the  act  for  enrolling  and  licensing 
coasters,  of  February  8 1  h,  1 793,  ch.  1 53,  no  coaster 
can  be  sold  in  a  foreign  port,  unless  her  license 
be  previously  surrendered;  nor  is  her  American 
character  changed  by  such  transfer.  United 
Slates  V.  The  Hawke,  Bee's  Ailm.  Rep.  34. 

12.  If  a  vessel  licensed  for  the  fisheries  be 
engaged  in  an  illegal  traffic,  she  is  forfeited 
under  the  23d  section  of  the  coasting  act.  The 
sixth  section  does  not  api'ly  to  licensed  vessels. 
The  Eliza,  2  Gallis.  C.  C.  R.  4. 

13.  The  transportation  of  merchandise  for 
hire  is  a  trade  which  subjects  such  licensed  ves- 
sels to  forfeiture.     Ibid. 

14.  If  a  vessel  licensed  for  the  coasting  trade 
engage  in  smuggling  foreign  goods,  she  is  for- 
feited under  the  32d  section  of  the  coasting  act. 
The  Resolution,  2  Gallis.  C.  C.  R.  47. 

15.  By  the  act  of  congress  relating  to  the  eo- 
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tolment  of  ships  and  vessels,  it  is  not  required 
to  make  a  bill  of  sale  of  a  vessel  valid  that  it 
shall  be  enrolled  in  the  custom-house.  The  en- 
rolment seems  not  to  be  necessary  by  the  law 
to  make  the  title  valid,  but  to  entitle  the  vessel 
to  the  character  and  privileges  of  an  American 
vessel.     //o;ci/ v.  Bwc/mHan,  lePeters,  218. 

16.  A  bill  of  sale  of  a  vessel,  accompanied 
by  possession,  does  not  constitute  a  good  title  in 
law.  Such  an  instrument,  so  accompanied,  is 
prima  facie  evidence  of  right  j  but,  in  order  to 
constitute  a  full  right  under  the  bill  of  sale,  the 
transfer  should  be  bona  fide,  and  for  a  valuable 
consideiation.  Ibid. 
See  Fisheries. 
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1.  Pennsylvania. 

1.  If  the  outlines  of  a  large  tract  of  land  be 
correctly  surveyed,  no  third  person  has  a  right 
to  iinpeach  the  interior  locations,  or  to  object 
that  any  of  the  warrants,  within  the  outlines, 
A^ere  not  properly  surveyed.  Lessee  of  Huidekoper 
v.Burrws,  1  Wash.  C.C.R.  109. 

2.  If  a  warrant  be  located  on  one  tract,  and 
afterwards  lifted  and  located  upon  another,  to 
which  no  third  person  has,  in  the  interim,  ac- 
quired a  title,  it  is  valid  :  aliter,  if  another  has 
acquired  a  title  to  the  land  thus  covered  m  the 
intermediate  period.     Ibid. 

3.  To  render  an  application  a  location  on  the 
day  it  was  made,  the  land  must  be  described 
with  such  certainty  that  subsequent  applicants 
may  know  how  to  appropriate  the  adjacent  land 
without  danger  of  interference.  Lessee  of  Lems 
V.  McredUh,  3  Wash.  C.  C.  R.  81. 

2.  Virginia. 

4.  The  owner  of  a  survey  made  in  conformity 
with  his  entry,  and  not  interfering  with  the 
rights  of  any  other  person,  may  abandon  hrs 
survey  after  it  has  been  recorded.  Taylor'' s  Les- 
see V.  Myers,  1  Wheat.  23  ;  5  Cond.  Rep.  215. 

5.  The  provision  of  the  act  of  March  2d,  1807, 
ch.  76.  which  annuls  all  locations  made  on  lands 
previously  surveyed,  applies  to  subsisting  surveys 
in  which  an  interest  is  claimed  ;  not  to  those 
which  have  beep  abandoned,  and  in  which  no 
person  has  an  interest.     Ihid. 

6.  On  a  trial  in  ejectment  for  lands  in  Virginia, 
the  plaintiffs  offered  in  evidence  a  number  of 
entries  of  recent  date,  made  by  the  defendants, 
v/ithin  the  bounds  of  the  tract  of  land  in  dispute, 
designated  as  "Young's  four  thousand  acres," 
and  attempted  to  prove,  by  a  witness,  that 
Young,  when  he  made  the  entries,  had  heard  of 
the  plaintiffs'  claim  to  the  land.  The  defendants 
then  offered  to  introduce,  as  evidence,  official 


the 'purpose  of  proving  a  general  opinion,  that 
the  lands  contained  in  the  plaintiffs'  survey, 
made  under  the  order  of  the  court,  alter  the 
commencement  of  the  suit,  were  vacant  at  the 
date  of  such  entries;  and  to  disprove  notice  to 
him  of  the  identity  of  plainlifls'  claim  when  he 
made  the  entries  under  which  he  claimed.  This 
evidence  was  unquestionably  irrelevant.  Stringer 
et  al.  v.  The  Lessee  of  Young,  3  Peters,  337. 

7.  Entries  made  subsequent  to  the  plaintiffs 
claim,  whatever  might  have  been  the  impres- 
sion under  which  they  were  made,  could  not, 
possibly,  affect  the  title  held  under  a  prior  entry. 

Ibid.  ,.  ^  .  , 

8.  The  land  law  of  Virginia  directs  that,  with- 
in three  months  after  a  survey,  the  surveyor 
shall  enter  the  plat  and  certificate  thereof  m  a 
book,  well  bound,  to  be  provided  by  the  court 
of  his  county,  at  the  county  charge.  After  pre- 
scribing this,  among  other  duties,  the  law  pro- 
ceeds to  enact,  that  any  surveyor  failing  in  the 
duties  aforesaid,  shall  be  liable  to  be  indicted. 
The  law,  however,  does  not  declare  that  the  va- 
lidity of  such  survey  shall  depend  in  any  degree 
on  its  being  recorded.     Ibid. 

3.  North  Carolina. 

9.  In  North  Carolina  the  want  of  an  entry 
nullifies  a  patent.  PoWs  Lessee  v.  Wendall,  9 
Cranch,  87;  3Cond.Rep.  286.         ,^      ,.         . 

10.  The  act  of  assembly  of  North  Carolina  of 
November,  1777,  establishing  offices  for  receiv- 
iiio-  entries  for  claims  for  lands,  did  not  authorize 
enlries  for  lands  within  the  Indian  boundary. 
The  act  of  1778  is  a  legislative  declaration  ex- 
plaining and  amending  "the  former  act;  and  no 
title  is"  acquired  by  an  entry  contrary  to  those 
laws.  Pm«onv.l?rou-Jcr,  1  Wheat.  115;  3  Cond. 

Rep.  508.  ,  ,       r  M    .u  /- 

11  Under  the  acts  of  assembly  of  North  Ca- 
rolina, passed  between  1783  and  1789,  all  entries, 
surveys,  and  grants  of  land  set  apart  for  the 
Cherokee  Indians,  are  avoided,  and  no  title  can 
thereby  be  acquired  to  such  lands.  Dc.njorth  s 
Lessee  v.  Thomas,  I  Wheat.  155;  3  Cond.  Rep. 
524. 

12.  Where  the  plaintifl"  in  ejectment  claimed 
under  a  grant  from  North  Carolina,  comprehend- 
ing the  lands  in  question,  and  the  defendant 
claimed  under  a  junior  grant,  and  a  possession 
of  seven  years,  which,  by  the  law  of  Tennessee, 
constituted  a  bar  to  the  action ;  to  repel  this  de- 
fence, the  plaintiff  proved  that  the  only  marked 
corner  of  the  grant  under  which  he  claimed  was 
the  be"-inning  corner,  and  that  all  the  corners 
except  one,  and  nearly  all  the  land  were  within 
the  Indian  boundary,  the  Indian  title  to  which 
had  not  been  e.xtingnished  seven  years  betore 
suit  brought :  but  the  land  in  controversy  did  not 
lie  within  the  Indian  boundary :  Held,  that  al- 
though the  plaintifT  was  precluded  by  law  from 
surviving  the  land  granted  to  him  within    he 

Ln  tenitory,  yet  the  defendant  was  protected 
by  the  seven  years'  possession.  JyPIver  v.  Ragan, 
2  Wheat.  25;  4  Cond.  Rep.  13. 

13.  A  grant  raises  a  presumption  that  every 
prerequisite  to  its  issuing  was  complied  ^v.th, 


copies  of  entries  made  by  other  and  third  per-    prerequisite  to  ns  '^^"'"^r'rj:    g^ig'tence  of  an 
sons  since  the  date  of  the  plaintiffs'  grant,  for  1  and  a  warrant  is  evidence  oi 
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entry;  but  where  the  entry  has  never  in  fact 
been  made,  and  the  warrant  is  forged,  no  right 
accrues  under  the  act  of  North  Carolina  of  1777, 
and  the  grant  is  void.  Polkas  Lessee  v.  Wendall, 
5  Wheat.  293  ;  4  Cond.  Rep.  650. 

14.  Where  a  party,  in  order  to  prove  there 
were  no  entries  to  authorize  the  issuing  of  the 
warrants,  offered  in  evidence  certified  copies  of 
warrants  from  the  same  office,  of  the  same  dates 
and  numbers,  but  to  different  persons,  and  for 
different  quantities  of  land  :  Held,  that  this  was 
competent  evidence  to  prove  the  positive  fact  of 
the  existence  of  the  entries  specified  in  the 
copies:  but  in  order  to  have  the  negative  effect 
of  disproving  the  entries  alleged  to  be  spurious, 
the  whole  abstract  ought  to  be  produced  in 
court,  or  inspected  under  a  commission,  or  the 
keeper  of  the  documents  e.xamined  as  a  witness, 
from  which  the  fact  might  be  ascertained  of  the 
nonexistence  of  the  contested  entries.     Ibid. 

15.  In  such  case,  certificates  from  the  secre- 
tary's office  of  North  Carolina,  introduced  to 
prove  that  on  the  entries  of  the  same  dates  with 
those  alleged  to  be  spurious,  other  warrants  is- 
sued, and  other  grants  were  obtained  in  the 
name  of  various  individuals,  but  none  to  the 
party  claiming  under  the  alleged  spurious  en- 
tries, is  competent  circumstantial  evidence,  to 
be  left  to  the  jury.     Ibid. 

16.  In  such  case,  parol  evidence  that  the  war- 
rants and  locations  had  been  rejected  by  the 
entry  taken  as  spurious,  is  inadmissible.     Ibid. 

17.  The  acts  of  assembly  of  North  Carolina, 
passed  between  the  years  1783  and  1789,  inva- 
lidate all  entries,  surveys,  and  grants  of  land 
within  the  Indian  territory,  which  now  forms  a 
part  of  the  state  of  Tennessee.  But  they  do  not 
invalidate  entries,  commencing  without  the  In- 
dian boundary,  and  running  into  it,  so  far  as  re- 
spects that  portion  of  the  land  without  such 
boundary.  Banforth  v.  Wear,  9  Wheat.  673;  7 
Cond.  Rep.  722. 

18.  The  act  of  North  Carolina  of  1784,  author- 
izing the  removing  of  warrants  which  have  been 
located  upon  lands  previously  taken  up,  so  as  to 
place  them  upon  vacant  lands,  did  not  repeal, 
by  implication,  the  previously  existing  laws 
which  prohibited  the  surveys  of  lands  within 
the  Indian  boundary.  The  lands  to  which  such 
warrants  are  removed,  must  be  lands  previously 
subjected  to  entry  and  surveys.     Ibid. 

19.  If  the  description  in  an  entry  is  good,  and 
such  as  will  reasonably  lead  a  subsequent  loca- 
tor to  the  object,  the  entry  is  good,  although  the 
object  may  not  be  notorious;  but  if  the  objects 
are  called  for  by  description,  and  that  description 
is  insrffFicient,  the  entry  then  can  only  be  made 
good  by  establishing  the  notoriety  of  the  object. 
Ibid. 

20.  If,  on  the  face  of  the  entry,  it  be  indiffer- 
ent in  wliat  shape  it  is  to  be  surveyed,  it  may  be 
surveyed  either  in  a  square  or  oblong  figure. 
Henderson'' s  Lessee  v.  Long,  1  Cooke's  Rep.  120. 

21.  An  entry  takes  effect  from  its  date,  and 
not  fiom  its  place  on  the  entry  book.  Graham^s 
Lessee  v.  Dudley,  1  Cooke's  Rep.  353. 

22.  If  the  general  call  in  an  entry  be  repug- 


nant to  the  locative  call,  and  both  are  notorious, 
the  former  must  yield  to  the  latter.     Ibid. 

23.  A  call  for  the  land  of  T.,  who  in  fact  had 
no  claim  to  any,  is  good,  if  it  can  be  shown  that 
there  is  a  notorious  place  which  is  also  identified 
by  that  name.     Ibid. 

4.  Tennessee. 

24.  In  Tennessee,  the  younger  patent  on  the 
elder  entry  prevails  over  the  elder  patent  on  the 
younger  entry.  Polk's  Lessee  v.  Weiidal,  9  Cranch, 
87;  3Con^i.  Rep.  286. 

25.  Where  the  plaintiff  in  ejectment  claimed 
title  to  lands  in  Tennessee,  under  a  grant  from 
that  state  dated  April  26th,  1809,  founded  on  ap 
entry  made  in  the  office  in  Washington  county, 
dated  January  2d,  1779,  in  the  name  of  J.,  on 
which  a  warrant  issued  May  17th.  1779,  to  the 
plaintiff"  as  the  assignee  of  J. ;  and  the  defendant 
claimed  under  a  grant  of  North  Carolina  of  Au- 
gust 9th,  1787  :  it  was  held  that  the  prior  entry 
might  be  attached  to  a  junior  grant,  so  as  to 
overreach  an  elder  grant ;  and  that,  as  a  grant 
had  issued  to  plaintiff  as  assignee  of  J.'s  entry, 
it  was  prima  facie  evidence  that  the  entry  was 
the  property  of  the  plaintiff.  Ross  and  Morrison 
v.Reed,  1  Wheat.  482;  3  Cond.  Rep.  634. 

26.  Although  the  state  courts  of  Tennessee 
have  decided  that,  under  their  statute,  declaring 
an  elder  grant  founded  on  a  junior  entry  to  be 
void,  a  junior  patent  founded  on  a  prior  entry 
shall  prevad  at  law  against  a  senior  patent  found- 
ed on  a  junior  entry;  this  doctrine  has  never 
been  extended  beyond  cases  within  the  express 
purview  of  the  statute  of  Tennessee,  and  cannot 
apply  to  the  case  of  titles  deriving  all  their  va- 
lidity from  the  laws  of  Virginia,  and  confirmed 
by  the  compact  between  the  two  states.  Robin- 
son v.  Campbell,  3  Wheat.  212 ;  4  Cond.  Rep.  235. 

27.  The  general  rule  is,  that  remedies,  in  re- 
spect to  real  property,  are  to  be  pursued  accord- 
ing to  the  lex  loci  rei  sitae.  The  acts  of  the  two 
states  are  to  be  construed  as  giving  the  same 
validity  and  effect  to  the  titles  in  the  disputed 
territory,  as  they  had  or  would  have  in  the  stale 
in  which  they  were  granted,  leaving  the  reme- 
dies to  enforce  such  titles  to  the  lex  fori.     Ibid. 

5.  Kenliicky. 

28.  In  Kentucky,  a  survey  without  an  entry 
in  the  book  of  entries,  is  not  a  sufficient  founda- 
tion of  title.  Wilson  v.  Mason,  1  Cranch,  45  ;  1 
Cond.  Rep.  242. 

29.  The  mode  of  appropriating  lands  desig- 
nated by  the  legislature,  must  be  pursued  ;  and 
the  court  has  no  power  to  substitute  any  equiva- 
lent act  for  that  required  by  law.     Ibid.  97,  99. 

30.  Loose  and  vague  expressions  in  an  entry 
of  land  in  Kentucky,  maybe  rendered  sufficiently 
certain  by  reference  to  natural  objects  mentioned 
in  the  entry,  and  by  comparing  the  courses  and 
distances  of  the  lines  with  those  natural  objects. 
Marshall  et  ux.  v.  Carrie,  4  Cranch,  172;  2  Cond. 
Rep.  72. 

31.  If  an  entry  be  placed  on  a  road  at  a  cer- 
tain distance  from  a  given  point,  and  there  is  no 
other  call,  showing  a  contrary  intent,  the  distance 
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is  to  be  computed  by  the  meanders  of  the  road,  |  there   may  be  other  calls  in   the   entry  which 
ar.d  not  by  a  straight  Hne.     Bodley  v.  Taylor,  5  |  seem  to  desigiiate^the  •'  Upper  Blue  Lick"  as  the 


Cranch,  J91  ;  2  Coud.  Rep.  227 

32.  A  subsequent  locator,  without  notice  of 
the  prior  location,  cannot  protect  himself  by  ob- 
tainnig  the  elder  patent.  Taylor  v.  Brown,  5 
Cranch,  234;  2  Cond.  Rep.  235. 

33.  A  survey  is  not  void  because  it  includes 
more  land  than  was  directed  to  be  surveyed  by 
the  warrant.     Ibid. 

34.  The  patent  relates  to  the  inception  of  title  ; 


place  intended.     Ibid. 

45.  The  law  of  Kentucky  requires,  in  the 
location  of  warrants  for  land,  some  general  de- 
soription,  designating  the  place  where  the  par- 
ticular object  is  to  be  found,  and  a  description 
of  the  particular  object  itself.  Matson  v.  llord, 
1  Wheat.  130;  3  Cond.  Rep.  517. 

46.  The  general  description  must  be  such  as 
will  enable  a  person,  intending  to  locate  the  ad 


and  therefore,  in  a  court  of  equity,  the  person    jacent  residuum,  and  using  reasonable  care  and 
who  has  first  appropriated  the  land  has  the  best    diligence,  to  find  the  object  rnentioned  in  that 


title,  unless  his  equity  is  impaired  by  the  cir 
cumstaiices  of  the  case.     Ibid. 

35.  The  equity  of  the  prior  locator  extends  to 
the  surplus  land  surveyed,  as  well  as  to  the 
quantity  mentioned  in  the  warrant.     Ibid. 

36.  The  locator  of  a  warrant  himself  under- 
takes to  find  waste  and  unappropriated  land  ; 
and  his  patent  issues  upon  his  own  information 
to  the  government,  and  at  his  own  risk.  He 
cannot  be  considered  a  purchaser  without  notice. 

md. 

37.  If,  by  any  reasonable  construction  of  an 
entry,  it  can  be  supported,  the  court  will  support 
it.  Massie  v.  Walls,  6  Cranch,  148  ;  2  Cond.  Rep. 
336. 

38.  If  the  calls  of  an  entry  do  not  fully  de- 
scribe the  land,  but  furnish  enough  to  enable 
the  court  to  complete  the  location,  by  the  appli- 
cation of  certain  principles,  they  will  complete 
it.     Ibid. 

39.  If  a  location  have  certain  material  calls 
sufficient  to  support  it,  other  calls  less  material 
and  incompatible  with  the  essential  calls  of  the 
entry,  may  be  discarded.     Ibid. 

40.  When  a  given  quantity  of  land  is  to  be 
laid  off  on  a  given  base,  it  shall  be  included 
within  four  lines  forming  a  square,  as  nearly  as 
may  be,  unless  that  form  be  repugnant  to  the 
entry.  The  rectangular  figure  is  to  be  preserved, 
if  possible,  where  a  line  is  to  be  supplied  by 
construction.    Ibid. 

41.  If  an  entry  be  made  by  the  assignee  of  a 
pre-emption  right,  it  will  be  good,  although  the 
name  of  the  assignor  be  not  rnentioned  in  the 
entry,  if  the  entry  refer  to  the  warrant;  and  if 
it  mention  an  improvement,  provided  the  place 
be  described  with  sufficient  certainty  in  other 
respects.  Simms  v.  Guthrie  et  at.,  9  Cranch.  19  ; 
3  Cond.  Rep.  237. 

42.  The  act  of  North  Carolina  of  1703,  ch.  2, 
opening  the  land-ofiice,  did  not  prohibit  a  person 
from  making  several  different  entries,  nor  from 
uniting  several  entries  in  one  survey  and  patent ; 
and  such  union  of  several  entries  is  allowed  by 
the  act  of  1784,  ch.  19.  PoWs  Lessee  v.  Wer^dal 
et  al.,  9  Cranch,  87 ;  3  Cond.  Rep.  286. 

43.  In  Kentucky,  the  courts  of  law  will  not 
look  beyond  the  patent,  but  courts  of  equity 
will;  and  will  give  validity  to  the  elder  entry 
against  the  elder  patent.  Finley  v.  Williams  et 
d.,  9  Cranch,  164;  3  Cond.  Rep.  331. 

44.  An  entry  calling  for  ''Big  Blue  Lick," 
will  not  support  a  patent  for  land  at  the  "  Upper 
Blue  Lick;"  the  "Lower  Blue  Lick"  being 
generally  called  the  "  Big  Blue  Lick ;"  although 


particular  place,  and  avoid  the  land  already 
located.  If  the  description  will  fit  another 
place  better  or  equally  well,  it  is  defective. 
Ibid. 

47.  It  is  essential,  in  Kentucky,  to  the  validity 
of  an  entry,  that  the  land  intended  to  be  appro- 
priated, should  be  so  described  as  to  give  notice 
of  the  appropriation  to  subsequent  locators. 
Johnson  v.  PanneVs  Heirs,  2  Wheat.  206;  4 
Cond.  Rep.  84. 

48.  In  taking  the  distance  from  one  point  to 
another  on  a  large  river,  the  measurement  is  to 
be  with  its  meanders,  and  not  in  a  direct  line. 
In  ascertaining  a  place  to  be  found  by  its  dis- 
tance from  another  place,  the  vague  words 
'•about,"  "nearly,"  and  the  like,  are  to  be  re- 
jected, if  there  are  no  other  words  rendering  it 
necessary  to  retain  them  ;  and  the  distance  men- 
tioned is  to  be  taken  positively.     Ibid. 

49.  Entries  made  in  a  wilderness,  most  gen- 
erally refer  to  some  prominent  and  notorious 
natural  object,  which  may  direct  the  attention 
to  the  neighbourhood  in  which  the  land  is  placed, 
and  then  to  some  particular  object,  exactly  de- 
scribing it ;  the  first  of  these  is  called  the  general 
or  descriptive  call,  and  the  last,  the  particular  or 
locative  call  of  the  entry.  Reasonable  certainty 
is  required  in  both.  If  the  descriptive  call  will 
not  inform  a  subsequent  locator  in  what  neigh- 
bourhood he  is  to  search  for  the  land,  the  entry 
is  defective  ;  unless  the  particular  object  is  one 
of  sufficient  notoriety.  If  after  having  reached 
the  neighbourhood,  the  locative  object  cannot 
be  found  within  the  limits  of  the  descriptive 
calls,  the  entry  is  also  defective.-  A  single  call 
may,  at  the  same  time,  be  of  such  a  nature,  a.-, 
for  example,  a  spring  of  general  notoriety,  as  to 
c-^nstitute  within  itself  both  a  call  of  description 
and  location  ;  but  if  this  call  be  accompanied 
with  another,  such  as  a  marked  tree  at  the 
spring,  it  seems  to  be  required  that  both  should 
be  satisfied.  The  call  for  an  unmarked  tree  of 
a  kind  which  is  common  in  the  neighbourhood 
of  a  place  sufficiently  described  by  the  other 
parts  of  the  entry,  to  be  fixed  with  certainty, 
may  be  considered  as  an  immaterial  call.  There- 
fore, where  the  following  entry  was  made,  "  D. 
P.  enters  two  thousand  acres  on  a  treasury  war- 
rant on  the  Ohio,  about  twelve  miles  below  the 
mouth  of  Licking,  beginning  at  a  hickory  and 
sugar  tree  on  th^e  river  bank,  running  np  ttie 
river  from  thence  about  one  thousand  and  sixty 
poles,  thence  at  right  angles  to  the  ^ame  and 
back  for  quantity:"  it  was  held  that  the  call  lor 
the  sugar  tree  might  be  declared   immateiial, 
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and  the  location  be  sustained  on  the  other  calls. 

Ibid.      . 

50.  The  act  of  Kentucky  of  1797,  taken  in 
connection  with  precedinj^  acts,  declares  that 
entries  for  land  shall  become  void  if  not  survey- 
ed before  the  1st  day  of  October,  1798;  with  a 
proviso,  allowing  to  infants  and  femes  covert 
three  years  after  their  respective  disabilities  are 
removed,  to  complete  surveys  on  their  entries. 
Held,  that  if  one  or  more  of  the  joint  owners  be 
under  the  disability  of  infancy  or  coverture,  it 
brings  the  entry  within  the  saving  of  the  proviso 
as  to  all  the  other  owners.  Shipp  ct  al.  v.  Mil- 
ler, 2  Wheat.  316;  4  Cond.  Rep.  132. 

51.  A  call  for  spring  branch  generally,  or  for 
a  spring  bianch  to  include  a  marked  tree  at  the 
head  of  such  spring,  is  not  a  sufficiently  specific 
locative  call ;  and  where  further  certainty  is  at- 
tempted to  be  given  by  a  call  for  course  and  dis- 
tance, and  the  course  is  not  exact,  and  the  dis- 
tance called  for  is  a  mile  and  a  half  from  the 
place  where  the  object  is  to  be  found,  the  entry 
is  void  for  uncertainty.     Ibid. 

52.  An  entry  in  the  terms  following,  is  invalid 
for  uncertainty  and  want  of  precision  :  '•' W.  and 
H.  enter  six  thousand  seven  hundred  and  four- 
teen acres  of  land  on  a  treasury  warrant,  No. 
10,692  to  join  T.'s  and  M.'s  entry  of  one  thou- 
sand acres  that  is  laid  on  the  adjoining  ridge  be- 
tween Spencer's  creek  and  Kingston's  fork  of 
Licking  on  the  east,  and  to  run  east  and  south 
for  quantity."  The  entry  referred  to  in  the  fore- 
going was  as  follows:  "9th  December,  1782, 
T.  and  M.  enter  one  thousand  acres  on  a  trea- 
sury warrant,  No.  4222  on  the  dividing  ridge 
between  Kingston's  fork  of  Licking  and  Spen- 
cer's creek,  a  west  branch  of  said  fork,  to  in- 
clude a  large  pond  in  the  centre  of  a  square, 
and  a  white  oak  tree  marked  X. ;  also,  an  elm 
tree  marked  VS.  near  the  side  of  the  pond." 
Perkins  et  al.  v.  Ramsay  et  ah,  5  Wheat.  269  ;  4 
Cond.  Rep.  642. 

53.  To  support  an  entry,  the  party  claiming 
under  it  must  show  that  the  objects  called  for 
in  it  are  so  sufficiently  described  or  notorious, 
that  others,  by  using  reasonable  diligence,  can 
readily  find  them.  Watts  v.  Lindsay^s  Heirs,  7 
Wheat.  158;  5  Cond.  Rep.  261. 

54.  Under  the  following  entry,  "H.  R.  enters 
two  thousand  acres  in  Kentucky,  by  virtue  of  a 
warrant  for  military  services  performed  by  him 
in  the  last  war,  in  the  fork  of  the  first  fork  of 
Licking,  running  up  each  fork  for  quantity :"  it 
appeared  in  evidence,  that,  at  the  first  fork  of 
Licking,  the  one  fork  was  known  and  generally 
distinguished  by  the  name  of  the  South  Fork, 
and  the  other  by  the  name  of  the  Main  Licking, 
or  the  Blue  Lick  Fork  ;  and  that  some  miles 
above  this  place,  the  South  Fork  again  forked. 
Held,  that  the  entrycould  not  be  satisfied  with 
lands  lying  in  the  first  fork.  Meredith  ct  al.  v. 
Picket  et  al.,  9  Wheat.  573  ;  5  Cond.  Rep.  686. 

55.  In  such  case,  the  entry  cannot  be  ex- 
plained, and  the  survey  su])i)orted  by  oral  testi- 
mony. It  is  the  proper  province  of  testimony 
to  show  the  notoriety  and  names  of  places;  but 
the  court  must  construe  the  words  of  an  entry, 
ar  of  anv  other  title  paper,  according  to  their 


opinion  of  the  words,  as  they  are  found  in  the 
instrument  itself,  and  not  according  to  the  opi- 
nion of  witnesses.     Ibid. 

56.  The  following  entry,  "T.  T.  enters  ten 
thousand  acres  of  land  on  part  of  a  treasury 
warrant.  No.  9739,  to  be  laid  ofT  in  one  or  more 
surveys,' lying  between  Stoner's  Fork  and  Kings- 
ton's Fork,  beginning  about  six  or  seven  miles 
directly  north-east  of  Harrod's  Lick,  ai  two 
white  oak  saplings  from  one  root,  with  the  letter 
K.  marked  on  each  of  them,  standing  at  the 
forks  of  d  west  branch  of  Kingston's  Fork,  on 
the  east  side  of  the  branch,  then  running  a  line 
from  said  ash  saplings,  south  forty-five  degrees 
east,  sixteen  hundred  poles,  then  extending  from 
each  end  of  this  line,  north  forty-five  degrees 
east,  down  the  branch,  until  a  line,  nearly 
parallel  to  the  beginning  line,  shall  include  the 
quantity  of  vacant  land,  exclusive  of  prior 
claims,"  is  not  a  valid  entry;  there  being  no 
proof  that  the  "two  white  oak  saplings"  had 
acquired  sufficient  notoriety  to  constitute  a  valid 
call  for  the  beginning  of  an  entry,  without  far- 
ther aid  than  is  afforded  by  the  information  that 
the  land  lies  between  these  forks.  M'Dowell  v. 
Peyton  et  al,  10  Wheat.  454;  6  Cond.  Rep.  184. 

57.  Under  the  decisions  in  Kentucky,  the  de- 
scription of  the  land  to  be  acquired,  which  every 
entry  must  contain,  may  be  divided  into  general 
and  special.  The  general  description  must  be 
such  as  to  bring  the  holder  of  a  warrant,  to  be 
located  into  the  neighbourhood  of  the  land 
already  appropriated,  and  such  as  to  enable  him 
to  find  that  land  with  reasonable  diligence;  the 
special  description,  or  in  the  technical  language 
of  the  country,  the  locative  calls  of  the  entry, 
must  be  such,  as  to  ascertain  and  identify  the 
land.     Ibid. 

58.  The  following  entry  is  invalid,  for  want  of 
certainty  and  precision.  "January  27th,  1783, 
I.  C.  L.  enters  twenty  thousand  acres  of  land,  on 
twenty  treasury  warrants.  No.  8859,  &c.,  begin- 
ning at  the  mouth  of  a  creek  falling  into  the 
main  fork  of  Licking,  on  the  north  side,  below 
some  cedar  cliffs,  and  about  thirty-five  miles 
above  the  upper  Blue  Licks,  and  running  fiom 
said  beginning  up  the  north  side  of  Licking,  and 
bounding  with  the  same,  as  far  as  will  amount 
to  ten  miles,  when  reduced  to  a  straight  line, 
thence  extending  from  each  end  of  said  reduced 
line  a  northerly  course,  at  right  angles,  for  quan- 
tity." Littlepage  v.  Fender  et  al,  11  Wheat.  215; 
6  Cond.  Rep.  280. 

59.  The  rule  of  law  in  Kentucky  is,  that  ob- 
jects called  for,  to  designate  the  land  appro- 
priated, should  be  specific;  and  if  not  notorious 
in  themselves,  that  ihey  should  be  so  indicated, 
with  reference  to  those  which  are  notorious,  as 
to  enable  a  subsequent  locator  to  discover  and 
identify  them,  by  using  ordinary  diligence.    Ibid. 

60.  An  entry  calling  for  land  to  lie  on  the  east 
side  of  Slate  creek,  a  south-west  branch  of  the 
main  fork  of  Licking,  "beginning  where  a  buffalo 
road  crosseth  said  creek,  at  the  mouth  of  a  branch 
emptying  into  said  creek,  at  the  north-east  side, 
it  being  the  place  of  beginning  for  S.  INl.'s  survey 
for  twenty  thousand  acres,"  is  defective  in  cer- 
tainty and  precision ;   and   its  defects  are   not 
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remedied  by  a  reference  to  S.  M.'s  entry  for 
"  twenty  thousand  acres  lying  on  the  west  side 
of  Slate  creek,  south-west  branch  of  the  main 
fork  of  Licking  creek,  beginning  where  the  buf- 
falo road  crosses  Slate  creek,  at  the  mouth  of  a 
branch  emptying  in  on  the  east  side  thereof, 
there  are  several  cabins,  k,c.,  to  include  a  large 
quantity  of  fallen  timber,  &c."  Taxjlorh  Devisee 
V.  Owing  et  al,  11  Wheat.  226;  6  Cond.  Rep. 
286. 

61.  The  equity  of  a  prior  location  extends  to 
the  surplus  land  surveyed,  as  well  as  to  the 
quantity  mentioned  in  the  warrant.  2'aylor  and 
Quarles  v.  Brown,  5  Cranch,  234;  2  Cond.  Rep. 
235. 

62.  An  error  in  description  is  not  fatal  in  an 
entry,  if  it  does  not  mislead  a  subsequent  locator ; 
as  where  an  entry  was  made,  calling,  among 
other  things,  for  Chapman  Aston's  land  on  the 
west  side,  and  it  ought  to  have  been  Austin's ; 
and  all  the  other  calls  are  correct.  Shipp  et  al. 
V.  Miller's  Heirs,  2  Wheat.  316;  4  Cond.  Rep. 
132. 

63.  It  is  a  general  rule,  that  when  all  the  calls 
of  an  entry  cannot  be  complied  with,  because 
some  are  vague  or  repugnant,  the  latter  may  be 
rejected  or  controlled  by  other  material  calls, 
which  are  consistent  and  certain.  Course  and 
distance  yield  to  visible,  known,  and  definite  ob- 
jects, but  they  do  not  yield  unless  to  calls  more 
material' and  equally  certain.     Ibid. 

64.  It  is  a  settled  rule,  that  where  no  other 
figure  is  called  for  in  an  entry,  it  is  to  be  surveyed 
in  a  square  coincident  with  the  cardinal  points, 
and  large  enough  to  contain  the  given  quantity; 
and  the  point  of  beginning  is  deemed  to  be  the 
middle  of  the  base  line  of  such  square.     Ibid. 

65.  Where  an  entry  called  to  run  about  a  north 
course  for  quantity,  the  word  ••about"  is  to  be  re- 
jected, and  the  land  is  to  run  a  due  north  course, 
having  a  moiety  of  the  land  on  each  side  of  a 
due  north  line,  drawn  through  the  middle  of  the 
base.     Ibid. 

66.  An  entry  was  made  in  the  land-office  of 
Kentucky,  of  one  thousand  acres,  in  the  name 
of  '-John  Floyd's  heirs,"  without  naming  the 
persons  who  were  the  heirs.  Upon  an  objection 
to  the  validity  of  the  entry,  the  court  said  : — 
That  substituting  a  legal  description,  which  cari- 
not  be  misunderstood,  for^the  more  definite  de- 
scription, by  the  proper  names  of  the  persons 
who  are  the  heirs,  was  not  of  such  substantial 
importance  as  to  vitiate  the  transaction.  Hunt 
v.  Wickliffe,  2  Peters,  208. 

67.  An  entry  was  made  '-'so  as  to  join  the 
settlements  on  the  north-east  and  south  sides 
thereof,  so  as  not  to  run  into  the  old  military 
surveys,  which  are  legal."  The  old  military 
surveys  formed  together  a  parallelogram,  and 
adjoined  the  lands  intended  to  be  described  by 
the  entry.  It  was  objected  that  the  limitation 
on  the  entry,  '■  so  as  not  to  run  into  the  old  sur- 
veys, which  are  legal,"  rendered  the  whole 
entry  so  uncertain  as  to  make  it  void.  Ibid. 
208. 

68.  The  rules,  which  are  settled  in  Kentucky, 
would  require  that  this  entry,  had  the  restrictiori 
respecting  the  military  surveys  been  omitted, 
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should  be  surveyed  equally  on  the  north-east 
and  south  side  of  the  settlement,  the  whole  land 
to  be  included  by  rectangular  lines.  The  old 
military  survey  must,  therefore,  be  so  contiguous 
to  the  settlement,  as  to  stop  one  or  two  of  those 
lines.  A  subsequent  locator  knows  where  to 
look  for  them;  and  the  testimony  in  the  cause 
informs  us  that  he  would  encounter  no  difficulty 
in  finding  them.  '-We  consider  the  last  words 
'which  are  legal,'  merely  as  an  affirmance  that 
they  are  so,  not  as  leaving  it  doubtful ;  and  con- 
sequently, that  they  make  no  change  in  the  en- 
try."    Ibid.  209. 

69.  The  claim  of  "a  locator"  is  peculiar  to 
Kentucky;  and  has  been  universally  understood 
by  the  people  of  the  country  to  signify  that  com- 
pensation of  a  portion  of  the  land  located,  agreed 
to  be  given  by  the  owner  of  the  warrant,  to  the 
locator  of  it  for  his  services.  Hollingsivorth  v. 
Barbour,  4  Peters,  466. 

70.  Jenkin  Phillips,  on  the  18th  of  May,  1780, 
"enters  one  thousand  acres  on  the  south-west 
side  of  Licking  creek,  on  a  branch  called  Buck- 
lick  cieek,  on  the  lower  side  of  said  creek,  be- 
ginning at  the  mouth  of  the  branch,  and  running 
up  the  branch  for  quantity,  including  three 
cabins."  A  survey  was  made  on  this  entry  the 
20th  November,  1795,  taking  Bucklick  branch, 
reduced  to  a  straight  line,  as  its  base,  and  laying 
off  the  quantity  in  a  rectangle  on  the  north-west 
of  Bucklick.  A  patent  was  granted  to  Phillips, 
on  this  survey,  on  the  26th  June,  1796.  This 
entry  is  sufficiently  descriptive,  according  to  the 
well,  established  principles  of  this  court  and  the 
courts  of  Kentucky;  and  gave  Phillips  the  prior 
equity  to  the  land,  which  has  been  duly  followed 
up  and  consummated  by  a  grant  within  the  time 
required  by  the  laws  of  Virginia  and  Kentucky, 
without  any  laches  which  can  impair  it.  The 
pi-oper  survey,  under  this  entry,  was  to  make  the 
line  following  the  general  course  of  Bucklick  the 
centre  instead  of  the  base  line  of  the  survey; 
and  to  lay  off  an  equal  quantity  of  each  side  in 
a  rectangular  form;  according  to  the  rule  estab- 
lished by  the  court  of  appeals  in  Kentucky,  and 
by  the  supreme  court.  Peyton  v.  Stilh  et  al.,  5 
Petei-s,  485. 

71.  Peyton  claimed  the  land  under  an  entry 
made  by  Francis  Peyton,  and  a  survey  on  the 
9th  October,  1794,  and  a  patent  on  the  24th 
December,  1785  ;  so  that  the  case  was  that  of  a 
claim  of  the  prior  against  the  elder  grant,  which 
it  is  admitted  carried  the  legal  title.     Ibid. 

72.  Stith  took  possession  as  tenant  of  the  heirs 
of  Peyton,  under  an  agreement  for  one  year,  at 
twenty  dollars  per  year.  Possession  was  after- 
wards demanded  of  him  on  behalf  of  the  lessors, 
which  he  refused  to  deliver;  and  a  warrant  for 
forcible  entry  and  detainer  was,  on  their  com- 
plaint, issued  against  him,  according  to  the  law 
of  Kentucky,  and  orr  an  inquisition  he  was  found 
guilty;  but  on  a  traverse  of  the  inquisition  he 
was  acquitted,  and  an  ejectment  was  brought 
against  him  by  the  lessors.  Eight  days  after  the 
finding  of  the  inquisition,  Stith  purchased  the 
land  from  Phillips.  This  is  the  case  of  an  un- 
successful attempt  by  a  landlord  to  recover  pos- 
session  from  an  obstinate  tenant,  whose  refusal 
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could  not  destroy  the  tenure  by  which  he  re- 
mained on  the  premises,  or  impair  any  of  the 
relations  which  the  law  established  between 
them.  The  judgment  on  the  acquittal  concluded 
nothing  but  the  facts  necessary  to  sustain  the 
prosecution,  and  which  could  be  legally  at  issue  : 
title  could  not  be  set  up  as  a  defence  :  Slith  could 
not  avail  himself  of  the  purchase  from  Phillips. 
A  judgment  for  either  party  left  their  rights  of 
property  wholly  unaffected,  except  as  to  the 
mere  possession  :  the  acquittal  could  only  dis- 
affirm the  forcible  entry,  as  nothing  else  was  at 
issue  :  the  tenancy  was  not  determined  :  Peyton 
was  not  ousted :  and  the  possession  did  not 
become  less  the  possession  of  the  landlord  by 
any  legal  consequences  as  resulting  from  the 
acquittal.    Ibid. 

73.  From  the  time  of  the  purchase  by  Stith, 
from  Phillips,  although  it  became  adverse  for 
the  specified  purposes,  it  remained  fiduciary  for 
all  others.    Ibid. 

74.  An  entry  of  land  in  one  county,  which  is 
afterwards  divided,  does  not,  after  the  division, 
authorize  a  survey  in  the  original  county,  if  the 
land  falls  within  the  new  county.  Boardman  et 
al.  v.  The  Lessees  of  Read  and  Ford.,  6  Peters,  328. 

75.  A  survey  itself,  which  had  not  acquired 
notoriety,  is  not  a  good  call  for  an  entry.  But 
when  the  survey  has  been  made  conformable  to 
the  entry,  and  the  entry  can  be  sustained,  the 
call  for  the  survey  may  support  an  entry.  The 
boundaries  of  the  survey  must  be  shown.  This 
principle  is  fully  settled  by  the  decisions  of  the 
courts  of  the  state  of  Kentucky.  Holmes  et  al. 
V.  Troitt,  7  Peters,  171. 

76.  It  has  been  a  settled  principle  in  Ken- 
tucky, that  surplus  land  does  not  vitiate  an  entry, 
and  a  survey  is  held  valid  if  made  conformably 
to  such  an  entry.    Ibid. 

77.  The  principle  is  well  settled,  that  a  junior 
entry  shall  limit  the  survey  of  a  prior  entry  to 
its  calls.    This  rule  is  reasonable  and  just.   Ibid. 

78.  Until  an  entry  be  surveyed,  a  subsequent 
location  must  be  governed  by  its  calls;  and  this 
is  the  reason  why  it  is  essential  that  every  entry 
shall  describe  with  precision  the  land  designed 
to  be  appropriated  by  it.  If  the  land  adjoining 
the  entry  should  be  covered  by  a  subsequent 
location,  it  would  be  most  unjust  to  sanction  a 
survey  of  the  prior  entry  beyond  its  calls,  and 
so  as  to  include  a  part  of  the  junior  entry.    Ibid. 

79.  The  locator  may  survey  his  entry  in  one 
or  more  surveys,  or  he  may,  at  pleasure,  with- 
draw a  part  of  his  entry.  When  a  ,part  of  a 
warrant  is  withdrawn,  the  rules  of  the  land- 
office<require  a  memorandum  on  the  margin  of 
the  record  of  the  original  entry,  showing  what 
part  of  it  is  withdrawn.    Ibid. 

80.  In  giving  a  construction  to  an  entry,  the 
intention  of  the  locator  is  to  be  chiefly  regarded, 
the  same  as  the  intention  of  the  parlies  in  giving 
a  construction.  If  a  call  be  impracticable,  it  is 
rejected  as  surplusage,  on  the  ground  that  it  was 
made  through  mistake  ;  but  if  a  call  be  made 
for  a  natural  or  artificial  object,  it  shall  always 
control  mere  course  and  distance.  Where  there 
is  no  object  called  for  to  control  a  rectangular 
figure,  that  form  shall  be  given  to  a  survey.   Ibid. 


81.  The  following  entry  of  lands  in  Kentucky 
is  invalid:  "May  loth,  1780,  Reuben  Garnett 
enters  one  thousand  one  hundred  and  sixty-four 
and  two-thirds  acres,  upon  a  treasury  warrant, 
on  the  seventh  big  fork,  about  thirty  miles  below 
Bryant's  station,  that  comes  in  on  the  north  side 
of  North  Elkhorn,  near  the  mouth  of  said  creek, 
and  running  upon  both  sides  thereof  fer  quan- 
tity." It  is  a  well-settled  principle,  that  if  the 
essential  call  of  an  entry  be  uncertain  as  to  the 
land  covered  by  the  warrant,  and  there  are  no 
other  call^  which  control  the  special  call,  the 
entry  cannot  be  sustained.  In  the  case  under 
consideration,  there  are  no  calls  in  the  entry 
which  control  the  call  for  the  "seventh  big 
fork;"  and  that  this  call  would  better  suit  a 
location  at  the  mouth  of  M'Coimell's  than  at 
Lecompt's  run,  has  been  shown  by  the  fact-s  in 
the  case.  This  uncertainty  is  fatal  to  the  com- 
plainant's entry.  Garnett  et  al.  v.  Jenkins  et  al., 
8  Peters,  75. 

82.  To  constitute  a  valid  entry,  the  objects 
called  for  must  be  known  to  the  public  at  the 
time  it  was  made;  and  the  calls  must  be  so  cer- 
tain as  to  enable  the  holder  of  a  warrant  to 
locate  the  vacant  land  adjoining.  It  is  not  neces- 
sary that  all  the  objects  called  for  shall  be  known 
to  the  public;  but  some  one  or  more  leading 
calls  must  be  thus  known ;  so  that  an  inquirer, 
with  reasonable  diligence,  may  find  the  land 
covered  by  the  warrant.    Ibid. 

83.  If  an  object  called  for  in  an  entry  is  well 
known  by  two  names,  so  that  it  can  be  found  by 
a  call  for  either,  such  a  call  will  support  the 
entry.    Ibid. 

84.  Some  of  the  witnesses  say,  that  being  at 
Bryant's  station,  with  the  calls  of  Garnett's  entry 
to  direct  them,  they  could  have  found  his  land 
on  Lecompt's  run,  without  difficulty.  If  this 
were  correct,  the  entry  must  be  sustained,  for 
it  is  the  test  by  which  a  valid  entry  is  known. 
Ibid. 

85.  If  the  complainants  clearly  sustain  their 
entry  by  proof,  their  equity  is  made  out,  and 
they  may  well  ask  the  aid  of  a  court  of  chan- 
cery to  put  them  in  possession  of  their  rights. 
But.  if  their  equity  be  doubtful,  if  the  scale  be 
nearly  balanced,  if  it  do  not  preponderate  in 
favour  of  the  complainants,  they  must  fail.   Ibid. 

86.  The  legislature  of  Kentucky  passed  an 
act  by  which  a  defective  entry  on  land  was 
made  perfect.  The  agent  of  the  holder  of  the 
defective  title,  after  having  become  acquainted 
with  its  defect  during  his  agency,  took  out  a 
patent  for  the  land  in  his  own  name.  The  court 
held,  that  the  patent  was  void  against  the. act  of 
the  legislature;  and  the  holder  of  the  patent 
was  decreed  to  convey  his  legal  title  to  the 
claimants  under  the  law  of  Kentucky.  Ringo 
V.  Binns,  10  Peters,  269. 

6.  Ohio. 

87.  An  entry  for  one  thousand  acres  of  land 
in  Ohio,  on  Deer  creek,  "beginning  where  the 
upper  line  of  R.  M.'s  entry  crosses  the  creek, 
running  with  M.'s  line  on  each  side  of  the  creek, 
four  hundred  poles,  thence  up  the  creek,  four 
hundred  poles,  in  a  direct  line,  thence  from  each 
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side  of  the  given  line,  with  the  upper  line,  at 
right  angles  with  the  side  lines  for  quantity ;"  is 
a  valid  entry.  MArllair  v.  Bi'ou'der,  4  Wheat. 
488;  4  Cond.  Rep.  517. 

88.  The  dislinction  between  amending  and 
withdiawing  an  entry  is  well  established,  and 
completely  understood.  An  amended  entry 
retains  its  original  character,  so  far  as  it  is 
unchanged  by  the  amendment;  so  far  as  it  is 
changed,  it  is  a  new  entry.    Ibid. 

89.  It  is  essential  to  the  validity  of  an  entry 
that  it  shall  call  for  an  object  notorious  at  the 
time,  and  that  the  other  calls  shall  have  preci- 
sion. A  survey,  unless  carried  into  grant,  can- 
not aid  a  defective  entry  against  one  made  sub- 
sequently.    The  survey,  to  be  good,  must  have 


such  things,  as  the  law  requires  to  be  recorded. 
Ibid. 

95.  A  location  made  in  the  name  of  a  deceased 
person  is  void,  as  every  other  act  done  in  the 
name  of  a  deceased  person  must  be  considered. 
Ibid. 

96.  The  withdrawal  of  an  entry  is  liable  to 
objection,  subject  to  the  rights  which  others  may 
have  acquired  subsequent  to  its  withdrawal, 
having  been  entered  in  the  land  office.  This  is 
required  by  principles  of  justice  as  well  as  of 
law.     Ibid. 

97.  The  practice  of  giving  in  evidence  a  spe- 
cial entry  in  aid  of  a  patent,  and  dating  the  legal 
title  from  the  date  of  the  entry,  is  familiar  in 
some  of  the  states,  and  particularly  in  Tennessee. 


been  made  in  pursuance  of  the  entry.     Lindsey    Yet  the  entry  can  only  come  in  aid  of  the  legal 
v.  Miller,  6  Peters,  666.  "  title,  and  is  no  evidence  of  such  title  standing 

90.  To  cure  defects  in  entries   and    surveys  [  alone,  when  opposed  to  a  patent  for  the  same 


was  the  design  of  the  act  of  1807.  It  was  in 
tended  to  sanction  irregularities  which  had  oc- 
curred, without  fraud,  in  the  pursuit  of  valid 
title.  In  the  passage  of  this  act.  congress  could 
have  had  no  reference  but  to  such  titles  as  were 
embraced  in  the  deed  of  cession.     Ibid. 

91.  An  entry  could  only  be  made  in  the  name 
of  the  person  to  whom  the  warrant  was  issued 
or  assigned,  so  that  the  locator  could  acquire  no 
title  in  his  own  name,  except  by  a  regular  as- 
signment.    Gait  V.  Gallowmj,  4  Peters,  332. 

92.  When  an  entry  is  surveyed,  its  boundaries 
are  designated,  and  nothing  can  be  more  reason- 
able and  just  than  that  these  shall  limit  the  claim 
of  the  locator.  To  permit  him  to  vary  his  lines. 
so  as  to  affect  injuriously  the  rights  of  others 
subsequently  acquired,  would  be  manifestly  in 
opposition  to  every  principle  of  justice.     Ibid. 

93.  Since  locations  were  made  in  the  Virginia 
military  district  in  Ohio,  it  has  been  the  practice 
of  locators,  at  pleasure,  to  withdraw  their  war- 
rants, both  before  and  after  surveys  were  exe- 
cuted. This  practice  is  shown  by  the  records 
of  the  land  office,  and  is  known  to  all  who  are 
conversant  with  these  titles.  The  withdrawal 
is  always  entered  on  the  margin  of  the  original 
entry  as  a  notice  to  subsequent  locators;  and  no 
reason  is  necessary  to  be  alleged  as  a  justifica- 
tion of  the  act.  If  the  first  entry  be  defective 
in  its  calls,  or  if  a  more  advantageous  location 
can  be  made,  the  entry  is  generally  withdrawn 


land.  Bagnell  et  al.  v.  Broderick,  13  Peters,  436. 

98.  An  entry  calling  for  a  tree  marked  J.  P., 
about  two  miles  up  a  branch,  is  good,  if  the  tree 
be  found  forty  poles  more  or  less  than  two  miles 
on  a  straight  line  from  the  mouth  of  the  creek. 
Holmes  v.  Trout,  1  M'Lean,  7. 

99.  Words  of  an  entry  should  be  construed 
according  to  their  popular  signification.     Ibid. 

100.  An  entry  by  the  land  law  of  Tennessee,  if 
no  other  form  be  designated,  must  be  surveyed 
in  a  square  or  oblong.  Mitchell  v.  Thompson  and 
Williams,  1  M'Lean,  99. 


EPISCOPAL  CHURCH. 
See  Church  of  England. — Ante,  page  350. 


EQUITY. 

See   Ch.\ncery  and  Chancery  Practice. — 
Ante,  page  285. 
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^ ^   _ 1.  Courts  of  chancery  will  not  relieve  for  rnis- 

This  change  cannot  be''  made  to  the  injury  of  the  tal'es  of  law.  Bank  of  the  United  States  v.  Daniels, 

rights  of  others,  and  the  public  interest  is  not  12  Peters,  32. 

aftected  by  it.  The  land  from  which  the  war-  2.  Courts  of  equity  are  bound  by  statutes  of 
rant  is  withdrawn  is  left  vacant  for  subsequent  limitation  as  courts  of  law.  Ibid. 
locators,  and  the  warrant  is  laid  elsewhere  on  3.  The  decree  of  the  circuit  court  of  the  Dis- 
the  same  number  of  unimproved  lands.  Ibid.  trict  of  Columbia,  dismissing  a  bill  filed  by  the 
94.  An  entry,  or  the  withdrawal  of  an  entry,  corporation  of  Georgetown,  on  behalf  of  them- 
is  in  fact  made  by  the  principal  surveyor,  at  the  '  selves  and  the  citizens  of  Georgetown,  against 
instance  of  the  person  who  controls  the  warrant,  the  Alexandria  Canal  Company,  chartered  by- 
It  is  not  to  be  presumed  that  this  officer  would  congress,  praying  that  the  company  should  be 


place  upon  his  records  any  statement  which 
aflTected  the  rights  of  others,  at  the  instance  of 
an  individual  who  had  no  authority  to  act  in  the 


enjoined' froni  building  piers  in  the  river  Poto- 
mac, the  erection  of  the  same  being  an  obstruc- 
tion to  the  navigation  of  the  rjver,  and  mjurmg 


case.  The  facts,  therefore,  proved  by  the  re-  its  navigation,  was  affirmed.  City  of  Gem getown 
cords,  must  be  received  as  prima  facie  evidence  j  v.  The  Alexandria  Canal  Compamj,  y  reters,^Ji. 
of  the  right  of  the  person  at  whose  instance  they  I  4.  In  a  proceeding  by  a  bill  and  ^^Ji^Pg|J?J5 
were  recorded;  and  as  conclusive,  in  regard  to    chancery,   in   the   circuit   couit   o 
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States  of  Louisiana,  against  upwards  of  two  hun- 
dred defendants,  some  of  the  defendants  ap- 
peared, and  an  affidavit  was  made,  that  in  con- 
sequence of  an  epidemic  in  New  Orleans  and  at 
Lafayette,  and  the  absence  of  many  of  the  de- 
fendants, it  had  been  impossible  for  the  defend- 
ants to  prepare  for  their  defence,  and  they  prayed 
time  for  the  same.  The  circuit  court  allowed 
the  defendants  until  the  following  term.  By  the 
court: — The  allowance  was  strictly  conformable 
to  the  practice  and  principles  of  a  court  of  equity. 
Ex  parte  Poultncy  v.  The  City  of  Lafayette  el  al, 
12  Peters,  472. 

5.  The  complainants  in  their  bill  allege,  that 
a  conveyance  of  her  real  estate  was  made  by  a 
daughter  to  her  father  for  a  nominal  considera- 
tion. The  answer  denied  the  matter  stated  in 
the  bill,  and  the  defendants  gave  evidence  of  the 
transfer  of  stock,  to  the  value  of  two  thousand 
dollars,  on  the  day  the  conveyance  was  rnade, 
claiming  that  this  was  also  the  consideration  in 
the  deed.  Held,  that  this  evidence  was  admis- 
sible without  an  amendment  of  the  answer.  It 
rebutted  the  allegation  in  the  bill  that  the  deed 
was  made  wholly  without  consideration.  Jenkins 
et  al.  v.Pye,  12  Peters,  241. 

6.  Where  the  defect  of  title  to  lands  sold  was 
discovered  by  the  vendee  after  his  purchase,  and 
he  proceeded  to  perfect  the  title  in  himself,  and 
thus  defeat  the  right  of  the  vendor  to  the  land, 
and  he  claimed  a  rescission  of  the  contract  of 
purchaser,  and  the  repayment  of  the  sum  paid 
by  him  for  the  land,  it  was  held  that  he  could 
not  avail  himself  of  the  defect  of  title  while 
standing  in  the  relation  of  purchaser,  to  defeat 
his  agreement  to  make  the  purchase ;  he  could, 
under  the  most  favourable  circumstances,  only 
have  the  contract  reformed,  and  the  amount  ad- 
vanced, to  perfect  the  title,  deducted  from  the 
unpaid  purchase  money.  A  court  of  equity  will 
not  rescind  such  a  contract  of  purchase,  and 
will,  on  a  bill  filed  by  him  to  have  such  a  con- 
tract rescinded,  decline  giving  its  aid  against  the 
vendors  to  obtain  the  expenses  of  perfecting  the 
title.     Calloway  v.  Fmley,  12  Peters,  264. 

7.  It  is  an  established  rule  in  equity,  that 
when  the  vendor  of  land  has  not  the  power  to 
make  a  title,  the  vendee  may,  before  the  time 
of  peiformance,  enjoy  the  payment  of  the  pur- 
chase-money, until  tlie  ability  to  comply  with 
•the  agreement  is  shown,  but  then  the  court  will 
give  a  reasonable  time  to  procure  the  title,  if  it 
appears  probable  that  it  may  be  procured.  Ibid. 

8.  In  reforming  a  contract  for  the  sale  of  lands, 
equity  treats  the  purchaser  as  a  trustee  for  the 
vender,  because  he  holds  under  the  vendor  ;  and 
acts  done  to  benefit  the  title  by  the  vendor, 
when  in  possession  of  the  lands,  enure  to  the 
benefit  of  him  under  whom  the  possession  was 
obtained,  and  through  whom  the  knowledge  that 
a  defect  in  the  title  existed,  was  derived.  The 
vendor  and  vendee  shared  in  the  relation  of 
landlord  and  tenant ;  the  vendee  cannot  disavow 
the  vendor's  title.     Ibid. 

9.  Where  an  administrator,  not  having  pre- 
viously given  the  proper  bond,  with  sureties,  and 
had  it  approved  by  the  judge  of  probate,  sold 
certain  real  estate ;  it  was  held,  that  the  bond 


was  a  necessary  prerequisite  to  such  a  sale ;  and 
it  not  having  been  given,  the  sale  was  void. 
Whether  the  omission  was  accidental  or  not,  it 
could  not  be  treated  as  a  mistake  or  accident 
remediable  in  a  court  of  equity.  Bright  v.  Boyd, 
1  Story's  C.  C.  R.  478. 

10.  Although  courts  of  equity  may  afTord  re- 
lief against  the  defective  execution  of  a  power 
created  by  a  party,  yet  they  cannot  afford  relief 
against  the  defective  execution  of  a  power  cre- 
ated by  law.  Nor  can  they  dispense  with  all 
the  necessary  formalities ;  yet  there  may  be  ex- 
ceptions to  this  rule.     Ibid. 

11.  Where  certain  real  estate  was  sold  for  the 
taxes,  and  subsequently  passed  through  various 
persons  by  intermediate  conveyances;  it  waa 
held,  that  the  right  of  redemption  was  against 
the  very  person  possessed  of  the  title  at  the 
time  of  the  redemption.  The  tax  title  having 
been  purchased  while  the  suit  was  pending,  it 
was  held,  that  a  title  so  obtained  did  not,  by  the 
local  decisions,  constitute  any  defence  to  the  ac- 
tion of  law.     Ibid. 

12.  Yet  relief  will  be  granted  by  way  of  in- 
junction in  equity,  where  the  tenant  has,  pen- 
dente lite,  acquired  a  title  paramount  to  that  of 
the  demandant,  if  he  cannot  avail  himself  of  it 
as  a  defence  to  the  original  suit  at  law,  or  can- 
not, after  recovery,  maintain  an  action  to  regain 
the  possession.     Ibid. 

13.  The  statute  of  Maine,  of  the  27th  of  June, 
1820,  ch.  47;  commonly  called  the  betterment  act, 
applies  only  where  the  tenant  has  been  in  actual 
possession  of  the  land  for  six  years  or  more  be- 
fore the  action  brought,  by  virtue  of  a  posses- 
sion and  improvement;  which  term  had  not 
elapsed  when  the  writ  of  entry  was  brought  in 
this  case.     Ibid. 

14.  Query,  Whether  the  maxim,  "Qui  tacet, 
consentire  videtur;  qui  potest  et  debet  vetare, 
jubet,  si  non  vetat ;"  is  applicable  to  minors,  who 
stand  by  and  make  no  objection  and  discover  no 
adverse  title,  having  a  reasonable  discretion, 
from  their  age,  to  understand  and  act  on  the 
subject ;  and  whether  the  guardian  is  bound  to 
disclose  his  ward's  title,  and  how  far  the  ward 
is  bound  by  his  silence  or  negligence ;  and  whe- 
ther there  is  any  distinction  between  minors 
living  within  the  state  and  without  the  state. 
Ibid. 

15.  Where  the  owner  of  an  estate,  after  a  re- 
covery thereof  at  law  from  a  bona  fide  possessor 
for  a  valuable  consideration  without  notice,  seeks 
an  account  in  equity,  as  plaintilT,  agairst  such 
possessor  for  the  rents  and  profits,  courts  of 
equity  will  allow  him  to  deduct  iherelrom  all 
the  meliorations  and  improvements  made  b'Mie- 
ficially  by  him  on  the  estate,  and  thus  enable 
him  to  recoup  them  from  the  rents  and  profits. 
The  same  doctrine  holds  in  cases  where  the 
owner  of  an  estate  has  only  an  equitable  title 
thereto.  The  Roman  law  also  allows  compensa- 
tion for  all  beneficial  expenditures)  and  if  a  bona 
fide  holder  of  real  estate  pay  money  to  discharge 
any  existing  encumbrance  or  charge  upon  it, 
without  notice  of  the  informality  of  his  title,  he 
is  entitled  to  reimbursement,  pro  tanto.     Ibid. 

16.  When  a  sale  of  real  estate  is  made  jointly 
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by  persons  having  independent  interests,  in  the 
absence  of  other  counteracting  circumstances, 
the  purchase-money  is  to  be  divided  according 
to  their  respective  interests.  Foster  v.  Hilliard, 
1  Story's  C.  C.  R.  77. 

17.  In  the  case  of  a  tenant  for  hfe,  remainder 
in  fee,  of  lands  under  mortgage,  the  parties  con- 
tribute to  discharge  the  encumbrance  according 
to  the  relative  value  of  their  respective  interests, 
calculated  according  to  the  value  of  the  estate 
of  the  tenant  for  life  by  the  common  tables. 
Ibid. 

18.  The  same  principle  applies  where  a  mort- 
gagee devises  the  mortgaged  estate  to  one  for 
life,  remainder  over  in  fee.     Ibid. 

17.  A  court  of  equity  will  decline  to  interfere 
in  advensum  to  change  real  estate,  by  a  sale, 
into  personal  estate,  without  imposing  conditions 
by  which  the  proceeds  shall  retain  throughout 
the  character  of  the  original  fund  ;  yet  it  would 
have  been  different,  if  there  had  been  a  volun- 
tary sale  by  the  parties.     Ibid. 

20.  Certain  real  estate  was  devised  to  A.  for 
life,  remainder  to  certain  minors  in  fee.  A., 
with  the  consent  of  the  guardian  of  the  minors, 
sold  the  land,  but  died  before  receiving  the 
whole  of  the  purchase-money,  and  the  residue 
was  received  by  his  executors.  Held,  That  the 
rights  of  the  parties  were  absolutely  fixed  at  the 
very  time  of  the  sale;  and  that  the  executors 
of  the  deceased  and  the  remainder-men  were 
entitled  to  share  in  the  proceeds  according  to  the 
interests  of  A.  and  the  remainder-men  at  that 
time.     Ibid. 

21.  Held,  also,  that  the  interest  of  the  tenant 
for  life  was  to  be  determined,  not  by  the  time 
when  he  actually  died,  but  by  the  value  of  his 
life,  as  ascertained  by  the  common  tables,  at  the 
time  of  the  sale.  And  although  he  died  within 
four  years  from  the  time  of  the  sale,  yet  his  in- 
terest was  to  be  calculated  for  about  twenty 
years,  as  that  was  the  duration  of  his  life,  as 
ascertained  by  the  common  tables.     Ibid. 

22.  Where  an  interrogatory,  pertinent  to  a 
charge  in  a  bill  in  equity,  requires  the  defendant 
to  answer  "as  to  his  knowledge,  remembrance, 
information,  and  belief;"'  and  ihe'answer  stated 
'•  that  the  defendant  had  no  knowledge,  inform- 
ation, and  belief  that  it  was  not  true;"  and  an 
exception  was  tiled  by  the  plaintiffs,  on  the 
ground  '-that  the  answer  did  not  state  whether 
the  defendant  believed  it  to  be  true."  It  was 
held  that  the  exception  was  well  founded,  and 
it  was  accordingly  allowed.  Brooks  v.  Byam.  1 
Story's  C.  C.  R.  296. 

23.  An  exception  to  an  answer  for  insuffi- 
ciency should  state  the  charges  in  the  bill,  the 
interrogatory  applicable  thereto,  to  which  the 
answer  is  responsive,  and  the  terms  of  the  an- 
swer, verbatim,  so  that  the  court  may  see  whe- 
ther it  is  sufficient  or  not.     Ibid. 

24.  Whenever  the  defendant  does  not  directly 
deny  any  particular  allegation  of  fact,  stated  in 
the  bill,  but  states  his  belief  thereof,  he  either 
admits  that  it  is  true,  or  that  he  does  not  mean 
to  controvert  it.  But  a  mere  statement  by  the 
defendant,  in  his  answer,  that  he  has  no  know- 
ledge that  the  fact  is  as  stated,  without  any  an- 


swer as  to  his  belief  concerning  it,  is  not  such 
an  admission  as  is  to  be  received  as  evidence  of 
the  fact.     Ibid. 

25.  The  defendant  in  equity  is  bound  to  an- 
swer in  direct  and  unequivocal  terms,  as  to  the 
state  of  his  mind,  as  to  every  fact  stated  in  the 
bill,  to  which  he  is  interrogated;  either  that  he 
does  believe  the  matter  inquired  of,  or  that  he 
cannot  form  any  belief,  or  has  none,  concerning 
it;  and,  according  as  the  answer  may  be,  he 
must  state  that  he  calls  on  the  plaintiff  for  proof, 
or  that  he  admits  the  particular  fact,  or  that  he 
waives  all  controversy  concerning  it.     Ibid. 

26.  Rehearings  in  equity,  after  a  decree,  are 
not  a  matter  of  right ;  but  rest  in  the  sound  dis- 
cretion of  the  court.  Daniel  v.  Mitchell,  1  Story's 
C.  C.  R.  198. 

27.  Where  a  rehearing  is  applied  for  on  the 
ground  of  newly  discovered  evidence,  ihe  appli- 
cation is  mainly  governed  by  the  same  consider- 
tion.s  as  apply  to  cases  where  leave  is  asked  to 
file  a  supplemental  bill  after  the  publication  of 
the  testimony  taken  on  a  cause,  and  before  the 
hearing,  in  order  to  bring  newly  discovered  evi- 
dence before  the  court;  or  where  leave  is  asked, 
after  a  decree,  to  file  a  bill  of  review  upon  the 
ground  of  the  like  evidence.     Ibid. 

28.  Query,  Whether  the  court  will  grant  any 
such  application  after  a  decree,  where  the  newly 
discovered  evidence  consists  wholly  of  confes- 
sions made  by  the  plaintiff  since  the  decree,  and 
affecting  the  merits  of  the  original  bill.     Ibul. 

29.  If  the  court  will  grant  any  such  applica- 
tion, it  will  grant  it  only  when  the  confessions 
are  of  the  most  full  and  direct  character,  and 
are  proved  by  disinterested  testimony,  and  are 
not  susceptible  of  different  interpretations.   Ibid. 

30.  A  fortiori,  the  application  will  be  more 
difficult  to  be  maintained  (if  it  can  be  maintained 
at  all)  where  the  supposed  confessions  made  by 
the  plaintiff  are  directly  contradictory  to  the 
answer  of  the  plaintiff  to  a  cross-bill,  filed  in  the 
same  cause  for  the  very  purpose  of  obtaining  an 
admission  of  the  same  facts  as  the  confessions 
purport  to  state,  and  are  also  contradicted  by  the 
plaintiff  by  his  affidavit,  filed  upon  the  applica- 
tion for  the  rehearing.     Ibid. 

31.  Where  a  bill  in  equity  was  brought  by  an 
administrator  de  bonis  non,  for  an  account  of  the 
intestate's  estate,  after  the  lapse  of  from  twenty 
to  twenty-five  j'ears,  and  the  defendant  pleaded 
the  statute  of  limitations,  and  filed  a  general 
answer  to  the  whole  bill;  it  was  held,  that  the 
plea  should,  in  itsel.f",  contain  averments,  nega- 
tiving such  special  matters  stated  in  the  bill  as 
would,  if  true,  avoid  the  operation  of  the  statute; 
and  that  it  was  not  sufficient  that  such  matters 
were  negatived  in  the  answer.  Stearns  v.  Page, 
1  Story's  C.  C.  R.  204. 

32.  Held,  also,  that  when  an  answer  contains 
more  than  is  strictly  applicable  to  the  support 
of  the  plea,  it  overrules  the  plea.     Ibid. 

33.  Where  a  bill  in  eq«ity  is  brought  after  a 
areat  lapse  of  time,  it  is  incumbent  on  the  plain- 
tiff to  state  the  reasons  why  it  was  not  brought 
before,  in  order  to  repel  the  presumption  ot 
laches  or  improper  delay  ;  and  if  fraud,  mistake, 
&c.,  are  charged,  distinct  and  definite  averments 

''     '  4  b 
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should  be  made  in  regard  to  the  time,  occasion, 
and  subject-matter  of  such  fraud  or  mistake. 
Ibid. 

.34.  Where  a  bill  in  equity  charged  the  de- 
fendant with  digging  and  sinking  a  deep  well 
and  fountain,  and  thereby  occasioning  a  diver- 
sion of  the  water  from  a  certain  spring  and  wa- 
tercourse on  the  meadow-land  of  the  plaintiff, 
so  as  to  render  the  same  dry  durnig  a  portion  of 
the  year,  and  prayed  for  an  injunction  and  relief 
therefrom ;  and  the  answer  denied  the  facts 
stated  in  the  bill,  alleging  that  the  diminution  of 
water  was  occasioned  by  other  and  natural 
causes ;  it  was  held,  that  if  the  facts  were  as 
alleged  in  the  bill,  the  plaintiff  was  entitled  to 
the  relief  sought.  But,  in  consideration  of  the 
contradictory  nature  of  a  great  mass  of  testi- 
mony, relating  merely  to  the  matter  of  fact,  and 
dependent  upon  the  credibility  of  the  witnesses, 
the  court  proposed  that  the  following  questions 
should  be  submitted  to  a  jury,  to  aid  it  in  its 
decision: — 1st.  Whether  there  was  any  such 
diversion  of  the  water  as  that  alleged  in  the 
bill.  2d.  If  so,  what  damages  have  been  sus- 
tained thereby.  3d.  What  is  the  permanent 
diminution  or  loss  in  value  of  the  plaintitr's 
meadow-land,  occasioned  thereby.  Dexter  v. 
The  Providence  Aqueduct  Co.,  1  Story's  C.  C.  R. 
387. 

3.5.  Where  an  interlocutory  decree  was  made, 
referring  it  to  a  master  to  ascertain  and  report  to 
the  court  the  amount  of  a  claim,  which  the  de- 
fendant had  against  certain  real  estate,  which 
was  conveyed  to  him  as  a  security  for  such 
claim ;  it  was  held,  that  the  master  was  not 
bound  by  the  statement  of  that  claim  in  the  de- 
fendant's answer,  but  was  at  liberty  to  inquire 
by  all  the  evidence  in  the  cause,  and  other  evi- 
dence brought  before  him,  what  was  the  true 
extent  and  just  amount  of  the  claim,  whether 
that  evidence  was  in  support  of,  or  was  contra- 
dictory to  the  answer.  Chickering  v.  Hatch.  1 
Story,  C.  C.  R.  516. 

36.  The  statement  of  the  title  or  ownership 
of  a  vessel  in  the  custom-house  documents,  what- 
ever may  be  its  effect  between  the  parties  to 
those  documents,  is  not  conclusive  upon  third 
persons,  who  have  an  adverse  interest  j  but  they 
are  at  liberty  to  show  the  real  title  to  be  different 

•from  what  is  stated  therein.     Ibid. 

37.  The  rule  in  cfpiity  is,  that  an  answer,  re- 
sponsive to  the  allegations  and  charges  made  in 
the  bill,  and  containing  clear  and  positive  de- 
nials ihiMi'of,  must  prevail,  unless  it  is  overcome 
by  tl^i!  teslitnony  of  two  witnesses,  or  by  one 
wilnfHS  and  olht^r  alteiidant  circumstances,  sup- 
plying the  want  of  another  witness.  Danitll  v. 
Mitchell,  1  Story,  C.  C.  R.  172. 

3X.  A  bargam,  foumled  upon  material  inisre- 
pre»eritation8  of  matttTS  ol  fact,  fven  lliough 
they  were  inadverlcnily  made  thrc)nj;li  the  mu- 
tual mistake  of  the  parties,  or  by  tlie  mistake 
of  the  crantor.H  alone,  will  be  annulled  in  e(|uity. 
Ibid. 

39.  In  equity,  mistake  as  well  as  fraud,  in  any 
representation  of  a  fact,  material  to  the  contract, 
furnishes  a  .«nflicient  ground  to  set  it  aside,  and 
to  declare  it  a  iinllily.     Ibid 


40.  A  contract  was  made  by  certain  parties, 
wherein  it  was  agreed  that  one  party  should  sell 
and  the  other  should  purchase  a  certain  tract  of 
timber-land  in  the  state  of  Maine;  and  if.  upon 
an  exploration,  it  did  not  contain  sixty  millions 
of  pine  timber,  and  there  was  not  a  stream  run- 
ning through  it,  which  would,  with  an  ordinary 
fresher,  carry  logs  from  the  tract  to  the  Kennebec 
river,  without  difficulty,  the  agreement  sliould 
be  void.  The  parties  procured  an  exploration, 
and,  upon  a  favourable  report  of  their  agent,  pur- 
chased the  tract,  taking  a  deed  of  the  same,  and 
making  the  stipulated  payments.  It  subsequently 
appeared  that  there  was  a  gross  mistake  in  the 
estimation  of  the  quantity  of  timber;  that  the 
exploration  was  not  made  entirely  upon  the  tract 
in  question,  but  partly  upon  an  adjacent  one; 
and  that  the  pine  timber  did  not,  in  fact,  exceed 
five  millions.  Under  these  circumstances,  a  bill 
in  equity  was  brought  by  one  of  the  purchasers 
to  rescind  the  contract,  and  praying  for  general 
relief.  Held,  (1.)  That  the  original  contract  must 
be  set  aside,  as  founded  in  gross  mistake.  (2.) 
That  the  conveyance  to  the  plaintiff  mu.st  be 
rescinded,  and  the  purchase-money  restored. 
(3.)  That  the  agent  of  the  owners,  who  had 
effected  the  sale  in  his  own  name,  having  re- 
ceived the  purchase-money,  was  primarily  liable 
to  repay  it;  and  in  his  aid,  such  of  the  other 
defendants  for  whom  he  acted  as  agent,  and 
such  as  had  received  any  part  thereof,  with  a 
full  knowledge  of  all  the  circumstances,  must 
repay  the  proportion  thereof  respectively  re- 
ceived by  them.     Ibid. 

41.  An  agreement  having  been  made  between 
the  defendants,  by  which  they  mutually  agreed, 
upon  the  division  of  the  notes  taken  for  the  pur- 
chase-money among  them  according  to  their 
respective  interests,  that  they  would  bear  their 
respective  proportions  of  any  losses  which  might 
arise  from  any  inability  of  the  purchasers  to  pay 
the  same;  it  was  held,  that  the  plaintiff  could 
not.  in  equity,  have  any  benefit  from  this  agree- 
ment, so  as  to  avail  himself  of  it,  in  case  he  was 
not  able,  from  the  parties  directly  liable  to  him, 
to  obtain  back  the  purchase-money  decreed  to 
him.     Ibid. 

42.  A  bill  in  ecjuity  will  be  sustained  to  set 
aside  a  juil:;ment  upon  a  policy  of  insurance, 
upon  the  ground  of  such  newly  iliscovered  evi- 
dence of  fraud  and  felony  on  the  part  of  the 
original  plainti/f,  as  wonld,  if  pleaded,  have  been 
a  perfect  defence  to  the  previous  action;  espe- 
cially, if  the  felony  were  committeil  by  a  British 
subject  in  a  Brili.sh  vessel,  on  British  waters; 
for  the  offence  is  not,  in  such  case,  punishable 
by  the  criminal  law  of  this  country.  Ocean  In- 
surance Comvanij  v.  Fteld^  2  Story's  C.  C.  R.  59. 

43.  A  bill  in  equily,  allhonuh  it  charge  a 
felony,  may  be  sustainetl  by  proof;  but  the  de- 
fendant is  not  bound  to  make  a  iliscovery  there- 
of.    Ibid. 

44.  Although  a  court  of  ccjuity  will  not  ordi- 
narily grant  relief,  in  cases  after  trial,  where 
mere  cumulative  evidence  of  fraud  or  of  any 
other  fact  is  discovered,  yet  it  will,  wherever 
the  defence  was  not  originally  made  out  from  the 
want  of  distinct  proof,  which  is  afterwards  dis- 
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covered  ;  although  there  were  circumstances  of 
suspicion.     Ibid. 

45.  Under  a  bill  in  equity,  proof  is  not  admis- 
sible with  respect  to  matters  not  alleged  in  the 
bill  or  answer;  and,  therefore,  one  of  the  par- 
ties, who  claimed  to  be  a  purchaser  for  a  valua- 
ble consideration,  without  notice,  not  having  so 
stated  in  his  answer ;  it  was  held,  that  evidence 
with  regard  to  the  fact  was  not  admissible. 
Barque  Ckitsan,  2  Story's  C.  C.  R.  456. 

46.  Where  a  bill  in  equity  was  brought  by  A 
as  assignee  of  B,  no  waste  being  charged  there- 
in, and  the  subject-matter  was  referred  to  a 
master  to  report  thereon,  who  was  not  authorised 
to  report  upon  the  question  of  waste,  but  who 
nevertheless  did,  with  the  consent  of  the  parties, 
report  thereupon;  it  was  held,  that  waste  com- 
mitteti  before  the  assignment  could  not  be  in- 
quired into  by  an  assignee  ;  that  all  of  the  reports 
pertaining  to  waste  should  be  stricken  out;  that 
even,  if  such  matter  had  been  charged  in  the 
bill,  the  master  not  being  directly  authorised 
thereto,  could  not  acquire  any  authority  beyond 
his  commission  by  consent  of  parties.  Gordon 
V.  Hobart,  2  Story's  C.  C.  R.  243. 

47.  Where  A  mortgaged  certain  property  to 
B.  to  secure  a  loan  of  three  thousand  dollars,  no 
rate  of  interest  being  therein  fixed,  upon  the 
agreement  that  A  should  take  from  B  a  lease 
thereof  at  the  yearly  rent  of  two  hundred  and 
seventy  dollars,  which  rent  was  paid  until  the 
mortgagee  took  possession  :  it  was  held,  that  the 
lease  was  a  mode  of  securing  usurious  interest, 
and  was.  therefore,  not  valid;  but  that  legal  in- 
terest should  be  allowed  in  equity,  upon  the 
three  thousand  dollars,  for  the  whole  period. 
Ibid. 

48.  There  having  been  various  business  trans- 
actions between  A  and  B,  and  various  notes  re- 
ceived from  A  by  B.  no  specific  application  of 
which  by  the  mortgagor  was  shown ;  it  was 
held,  under  the  circumstances,  that  the  notes 
were  not  to  be  applied  to  the  payment  of  the 
three  thousand  dollars.     Ibid. 

49.  Where  a  codicil  is  asserted  to  have  been 
obtained  by  fraud,  and  afterwards  to  have  been 
revoked,  if  the  plaintiff  mean  to  rely  upon  the 
cotlicil  and  its  revocation,  as  a  proof  of  fraud,  in 
the  defendant,  and  also  to  rely  upon  its  either 
being  destroyed  by  the  defendant,  or  to  be  in 
his  pos.?ession  and  suppressed;  it  is  indispensa- 
ble, that  the  bill  should  allege  the  execution  of 
the  codicil  and  its  revocation,  and  the  fraud  of 
the  defendant  in  obtaining  it,  and  also  that  he 
has  destroyed  it,  or  has  it  in  his  possession,  and 
require  a  discovery  of  the  facts,  and  of  the  con- 
tents of  the  codicil,  otherwise  these  points  can- 
not be  used  as  evidence  in  the  cause.     Ibid. 

50.  Where  a  bill  alleged,  that  certain  susars 
were  fraudulently  invoiced  at  a  sum  less  than 
"actual  cost  and  fair  market  value,"  which 
question  was  directly  put  in  issue  by  the  plead- 
ings, and  the  juilge  charged  the  jury,  '■'  that  if 
the  goods  were  found  to  be  invoiced  below  their 
fair  market  value,  with  intent  to  defraud,  &c., 
they  should  find  a  verdict  for  the  government," 
to  which  nistruction  exception  vva.s"taken  by  the 
plamtifT;  it  was  held,  that  the  instruction  was 


proper.     Alfonso  v.  United  Slates,  2  Story's  C.  C. 
R.  422. 

51.  Also  that  the  agents  of  the  claimants, 
having  assumed,  in  his  oath  to  the  invoice  or 
entrj-  of  the  shipment,  the  position  of  a  pur- 
chaser, he  could  not  avail  himself  of  the  defence 
that  he  was  not  a  purchaser,  but  a  producer  or 
manufacturer.     Ibid. 

52.  Certain  persons  associated  them.«!elves  to- 
gether, under  the  name  of  the  "Wilson  Mill 
Privilege,"  and  appointed  A  and  B  as  their 
agents  and  attorneys,  who  took  charge  of  their 
property,  and  erected  buildings,  and  made  im- 
provements, and  advanced  money;  afterwards 
they  obtained  a  charter  and  incorporation  as 
'■The  Great  Works  Milling  and  Manufacturing 
Company,"  and  voted  to  settle  all  the  accounts 
of  the  agents,  and  ratified  their  proceedings,  and 
continued  A  as  their  agent;  but  no  settlement 
of  the  agent's  accounts  was  ever  made,  and  the 
present  bill  being  brought  by  their  assignee,  it 
was  held,  that  it  was  a  proper  case  for  the  inter- 
position of  a  court  of  equity.  3Iitchell  v.  Great 
Works  JMillins:  and  Manufacturins,  Comvanv,  2 
Story's  C.  C.  R.  648. 

53.  In  matters  of  account,  courts  of  equity 
possess  a  concurrent  jurisdiction  with  courts  of 
law,  in  most,  if  not  in  all  cases,  and  where  the 
case  is  one,  wherein  a  court  of  law  could  not 
afford  an  adequate  redress,  it  is  proper  for  the 
interposition  of  a  court  of  equity.     Ibid. 

54.  Where  a  bill  in  equity  was  brought  to  set 
aside  a  sale  of  certain  timber  lands  seven  years 
after  the  purchase  thereof,  during  which  time 
the  agent  of  the  purchaser  had  made  two  explo- 
rations of  the  land,  and  had  caused  a  large 
quantity  of  timber  to  be  cut  therefrom,  it  was 
held  that  the  purchaser  had  full  knowledge  or 
means  of  knowledge  of  the  condition  of  the 
lands,  through  their  agent,  which  they  were 
bound  to  exercise,  before  cutting  down  timber, 
and  locating  the  property  as  their  own;  and  that 
the  bill  was  not  maintainable  after  so  o^eat  a 
lapse  of  time,  particularly  as  it  set  forth  no  new- 
discoveries  in  relation  to  the  quantity  and  value 
of  the  timber,  which  might  not  have  been 
obtained  in  a  single  year,  and  as  the  evidence 
was  obscured  as  to  the  material  points.  Housh 
V.  Richardson,  3  Story's  C.  C.  R.  659.  "  ^ 

5.3.  A  verdict  upon  an  issue,  ordered  by  a 
court  of  equity,  is  not  final  upon  the  facts  it 
finds,  nor  binding  upon  the  judgment  of  the 
court,  unless  it  is  sanctioned  anil  adopted  by 
the  court  upon  the  subsequent  hearing  on  the 
merits.    Allen  v.  Blunt,  3  Story's  C.  C.  R.  742. 

56.  Where  a  partner  fraudulently,  without  the 
consent  of  his  copartners,  applies  the  partner- 
ship funds  to  his  private  purposes  and  profit,  or 
invests  the  same  in  his  own  name,  and  for  his 
own  use,  his  copartners  may,  if  they  can  dis- 
tinctly trace  the  investment,  follow  it,  and  treat 
it  as  trust  property  held  for  the  benefit  of  the 
firrr.  by  the  partner  or  by  any  person  in  whose 
hands  it  may  be,  except  a  bona  fide  purchaser 
without  notice.  Kelly  v.  Greenleaf,  3  Story's  C. 
C.  R.  93. 

57.  The  same  rule  also  applies  to  trustees 
and  agents,  and  exi-^ts  not  only  in  equity,  hut  al 
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law,   wherever  the  right  is  of  a  legal  nature. 
Ibid. 

58.  In  the  present  case,  a  bill  was  brought  by 
A  against  the  representatives  of  his  deceased 
partner  B,  and  it  appearing  that  B,  without  the 
knowledge  and  consent  of  A,  appropriated  cer- 
tain partnership  funds  to  the  purchase  of  real 
estate,  upon  which  there  was  a  certain  mort- 
gage, it  was  held  that  a  decree  be  rendered  in 
favour  of  the  plaintiff,  and  the  real  estate  be 
sold  under  a  master,  and  the  proceeds  be  ap- 
plied, first  to  the  discharge  of  the  mortgage,  and 
the  residue  to  the  discharge  of  the  debt  due 
aom  B  to  the  partnership.    Ibid. 

59.  Where  A  and  B  held  certain  valid  claims 
for  services  during  fifteen  years  against  the 
estate  of  the  intestate,  and  his  administrator 
gave  notes  therefor,  with  the  understanding  that 
the  notes  should  only  be  good  for  the  amount 
allowed  by  the  judge  of  probate,  and  the  ad- 
ministrator credited  himself  with  the  amount 
of  the  note  given,  as  money  paid,  and  the  claims 
were  fully  allowed  by  the  probate  judge,  and 
the  plaintiffs  being  heirs,  and  having  received 
their  portions  of  the  estate,  after  nineteen  years 
brought  this  bill  to  set  aside  the  allowance  as 
fraudulently  obtained,  it  was  held  that  the  pro- 
ceetlings  of  the  administrator  were  wholly  un- 
justifiable, but  that  the  plaintifl's  had  been 
guilty  of  gross  laches  in  not  bringing  their  suit 
before,  and  as  the  parties  making  the  original 
claim  were  dead,  and  as  the  evidence  on  which 
the  court  had  proceeded  was  wholly  gone,  that 
the  judgment  was  to  be  presumed  as  founded 
upon  a  valid  claim,  although  personal  notice  had 
not  been  served  upon  the  plaintiff.  Gould  v. 
Goidd,  3  Story's  C.  C.  R.  376. 

60.  This  court  possesses  full  jurisdiction  in 
equity  in  all  cases  of  fraud,  including  fraud  in 
obtaining  judgments  and  decrees  in  other  courts, 
excepting  fraud  in  obtaining  a  will  of  real  and 
personal  estate;  and  has  concurrent  jurisdiction 
with  the  state  courts  in  all  such  cases.    Ibid. 

61.  A  court  of  equity  will  never  entertain  a 
b.ll  for  relief,  even  in  cases  of  asserted  fraud, 
when  the  plaintiff  has  been  guilty  of  gross  laches 
and  unreasonable  delay.    Ibid. 

62.  To  found  a  claim  for  relief  in  equity,  it  is 
not  sullicient  for  the  plaintiff  to  raise  suspicion 
0^  bad  faith,  but  he  must  establish  it  beyond 
reasonable  doubt.    Ibid. 

63.  Lapse  of  time  is  a  sufficient  bar  to  a  bill 
in  equity,  to  rescind  a  sale  on  account  of  fraud, 
where  the  plaintilf  might  have  acquainted  him- 
self, a^  the  time  of  the  sale,  with  the  facts, 
and  especially  if  the  circumstances  be  greatly 
changed,  and  tiie  evidence  be  lost  or  obscured. 
Veazte  v.  Williams,  3  Story's  C.  C.  R.  612. 

64.  Certain  timber  land  was  purchased  by  A 
of  X  and  Z,  A  agreeing  to  pay  therefor  at  the 
rate  of  one  dollar  per  thousand  feet  for  all  the 
good  pine  timber,  to  be  ascertained  by  certain 
persons  appointed  by  all  parties,  who  were  ac- 
cordingly appointed,  and  made  the  estimate;  A 
subsequently  conveyed  to  D,  D  agreeing  with 
X  to  pay  therefor  one  fourth  of  the  price  in 
money,  and  the  remainder  in  notes,  and  they 
jiving  a  bond  to  convey  to  him  the  land  on  full 


payment  of  the  notes.  D  died  intestate,  and  A 
became  his  administrator,  and  agreed  with  X 
and  Z  in  his  behalf  to  surrender  the  bond  for 
the  notes,  which  was  done.  The  present  bill 
was  afterwards  brought  by  A  as  administrator 
of  D,  and  charged  that  there  was  a  gross  error 
in  the  original  appraisement,  unknown  to  him, 
(A),  by  which  D  had  been  induced  to  make  the 
said  bargain,  and  prayed  that  the  bargain  should 
be  set  aside,  and  the  purchase-money  paid  by 
D  should  be  refunded.  But  A  made  no  per- 
sonal claim  for  relief.  It  was  held,  first,  that 
the  bill  was  objectionable  for  multifariousness, 
in  mi.ving  up  the  independent  claims  which  A 
had  personally,  and  which  he  had  as  adminis- 
trator. Seeontl.  That  it  set  forth  no  case  for 
cancelling  the  original  agreement.  Third.  That 
even  if  it  had,  it  was  too  defective  and  loose  to 
support  such  a  claim,  in  not  bringing  the  proper 
parties  before  the  court,  and  in  alleging  a  mere 
mistake,  without  fraud,  as  a  ground  of  relief, 
which,  under  the  circumstances,  was  not  suffi- 
cient.   Carter  v.  TreadweU,  3  Story's  C.  C.  R.  52. 

65.  Where  the  legislature  of  Massachusetts 
passed  a  resolve,  authorizing  the  county  com- 
missioners of  Bristol  to  examine  the  claims  of 
the  plaintiff  against  the  county,  and  to  make 
him  proper  allowances  therefor;  and  also  to  refer 
his  claims  to  the  determination  of  arbitrators, 
mutually  chosen  by  themselves  and  the  plaintiff, 
which  determination  should  be  final;  and  after- 
wards, accordingly,  the  plainlifl"  presented  his 
petition  to  the  county  commissioners,  prayi:;:^ 
them  to  refer  all  his  claims  to  arbitrators,  and 
they  passed  an  order  to  refer  certain  of  his 
claims,  but  not  all;  to  which  the  plaintiff  de- 
clined to  accede,  and  brought  the  present  bill  to 
compel  the  commissioners  to  refer  the  whole  of 
his  claims,  and  to  agree  upon  arbitrators  selected 
from  the  schedule  of  persons  offered  by  the 
plaintiff.  It  was  held,  that  the  commissioners 
had  no  authority  under  the  resolve,  to  submit  a 
part  of  the  plaintilf's  claims  without  submitting 
all ;  that  the  act  of  the  commissioners,  in  exe- 
cuting the  authority  under  the  resolve,  was  not 
founded  in  a  contract,  but  was  an  exercise  of 
judicial  functions ;  but  that,  were  it  otherwise, 
a  court  of  equity  would  not  enforce  an  agree- 
ment to  submit  a  question  to  arbitration ;  and 
that  the  present  case  was  not  one  in  which  a 
specific  performance  could  be  decreed,  since 
such  a  decree  might  be  both  impracticable  and 
inequitable;  and  that  the  proper  remedy  of  the 
plaintilf  against  the  defendant  for  a  refusal  to 
act  judicially  under  the  resolve,  was  by  man- 
damus. Tohey  v.  The  County  of  Bristol,  3  Story's 
C.  C.  R.  800. 

66.  This  court  as  a  court  of  equity,  possesses 
no  revisory  powers  over  the  state  courts,  in  the 
exercise  of  their  jurisdiction.     Ibid. 

67.  An  agreement  to  submit  a  question  to 
arbitration  will  not  be  enforced  in  equity,  but 
must  depend  on  the  good  faith  and  honour  of 
the  parties;  but  an  awartl  under  such  an  agree- 
ment will  be  enforced.     Ibid. 

68.  Courts  of  equity  never  enforce  the  specific 
performance  of  any  agreement,  where  the  decree 
would  be  a  vain  and  imperfect  act,  or  where  the 
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specific  performance  might  be  productive  of  in- 
justice to  the  parties.     Ibid. 

60.  An  agreement  to  submit  a  matter  to  arbi- 
tration, is.  both  at  law  and  in  equity,  revocable 
before  the  award  is  given,  but  not  afterwards; 
and  it  cannot  be  made  irrevocable  by  any  agree- 
ment of  the  parties.     Ibid. 

70.  The  speciiic  performance  of  an  agree- 
ment is  not  a  matter  of  right,  which  a  party 
can  demand  from  a  court  of  equity,  but  is 
merely  a  matter  resting  in  the  sound  discretion 
of  the  court.     Ibid. 

71.  This  court  has  ample  power  to  entertain 
a  cause  over  which  the  slate  court  has  jurisdic- 
tion, provided  this  court  have  full  concurrent 
jurisdiction.     Ibid. 

72.  A  bill  in  the  nature  of  a  bill  of  review 
lies  only  after  a  final  decree,  and  not  upon  an 
interlocutory  decree.  Jenkins  v.  Eldrtdge,  3 
Story's  C.  C.  R.  300. 

73.  Rehearings  in  equity  are  only  allowed  in 
this  court  where  some  plain  omission  or  mistake 
has  been  made,  or  where  something  material  to 
the  decree  is  brought  to  the  notice  of  the  court, 
which  had  been  before  overlooked.     Ibid. 

74.  Where  the  petition  prayed  for  leave  to  file 
a  supplemental  bill  to  bring  forward  new  evi- 
dence, and  for  a  rehearing  in  the  cause  when 
such  supplemental  bill  should  be  ready,  it  was 
held,  that  the  new  evidence  could  not  be  brought 
forward  by  a-  mere  order  on  the  petition,  but 
could  only  be  admitted  in  a  supplemental  bill, 
where  testimony  could  be  taken  on  both  sides. 
Ibid. 

75.  On  a  rehearing,  no  evidence  is  admissible 
but  that  which  was  used  in  the  case  at  the  ori- 
ginal hearing,  or  was  taken,  and  might  then  have 
been  used.  But  where  there  is  a  document, 
which,  by  mistake,  has  either  not  been  proved, 
or  not  been  properly  proved,  leave  will  be 
granted,  under  special  circumstances,  to  exhibit 
an  interrogatory  for  that  purpose.     Ibid. 

76.  The  same  doctrine  also  applies  to  cases 
where  there  is  a  petition  for  leave  to  file  a  sup- 
plemental bill  to  bring  forward  new  evidence. 
Ibid. 

77.  Witnesses  who  have  been  already  ex- 
amined in  a  cause,  cannot  he  again  examined 
by  a  master  without  a  special  order  of  the  court, 
and  then  only  in  respect  to  facts  not  before  tes- 
tified to  by  them,  and  not  then  in  issue.     Ibid. 

78.  New  oral  testimon)',  tending  merely  to 
corroborate  evidence  on  the  one  side,  or  to  con- 
tradict evidence  on  the  other,  on  the  points  in 
issue,  is  not  a  sufficient  foundation  for  a  supple- 
mental bill.     Ibid. 

79.  No  new  evidence  is  a  sufficient  founda- 
tion for  a  supplemental  bill,  unless  it  be  of  such 
a  nature  that  it  would,  if  unanswered,  require  a 
reversal  of  the  decree.     Ibid. 

80.  After  an  interlocutory  decree,  a  supple- 
mental bill  to  admit  new  evidence  is  never 
granted,  where  the  party  might,  by  due  diligence, 
have  introduced  such  evidence  originally  in  the 
cause,  or  where  he  had  full  means  of  knowledge 
within  his  reach.     Ibid. 

81.  Where  the  new  evidence  offered  to  sup- 
port a  supplemental  bill  was:   1st.  To  establish 
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that  the  date  of  the  agreement  between  the  plaia- 
tifF  and  the  defendant,  was  after  the  time  fixed  in 
the  interlocutory  decree  in  the  suit  between  the 
plaintiff  and  Deblois:  2d.  To  impeach  some  of 
the  plaintiff's  witnesses:  3d.  To  establish  that 
the  decree  was  not  by  consent,  but  in  adversum  : 
4th.  That  the  value  of  the  original  property  was 
far  below  what  it  was  estimated ;  it  was  held, 
that  as  all  of  these  points  were  in  issue  in  the 
original  cause,  and  were  elaborately  aigued  ;  and 
as  the  evidence  was  then  within  the  reach  of 
the  defendant,  and  might,  by  ordinary  diligence, 
have  been  produced,  and  also, .as  they  would 
not  materially  influence  the  opinion  of  the  court 
if  they  were  established,  that  they  were  not  a 
sufficient  foundation  fora  supplemental  bill.  Ibid. 

82.  Held,  also,  that  under  the  circumstances 
of  the  case,  the  dismissal  of  the  bill  in  equity 
by  the  plaintiff  against  Deblois,  was  not  on  the 
merits,  and  could  only  have  been  justified  by 
the  consent  of  the  parties,  and  was  therefore  no 
bar  to  the  present  suit;  but  that,  had  it  bee.", 
without  consent,  nevertheless,  as  it  was  not  or. 
the  merit.s,  it  was  no  bar.     Ibid. 

83.  Where  an  attempt  was  made  to  overturn 
the  testimony  of  one  of  the  plaintiff's  witnesses, 
by  showing,  that  his  testimony  before  the  mas- 
ter contradicted  the  statements  in  his  original 
e.vamination,  it  was  held,  that  as  his  examination 
before  the  master  as  to  matters  previously  testi- 
fied to  by  him  without  a  special  order  from  the 
court,  was  improper,  it  could  not  be  admitted. 
Ibid.'. 

84.  It  was  held,  that  the  defendants  should 
pay  all  ordinary  costs.     Ibid. 

85.  The  plaintiff  (J.)  purchased  at  auction 
from  D.  a  certain  lot  of  land,  and  on  the  failure 
of  J.  to  comply  with  the  terms  of  the  sale,  D. 
entered  and  took  possession,  but  on  application 
by  J.  was  enjoined  in  equity  from  making  a  sale 
thereof.  A  new  arrangement  was  then  made, 
by  which  D.  placed  a  warranty  deed  in  the 
hands  of  P.  in  escrow,  agreeing  that  it  should 
be  surrendered  to  J.  on  a  certain  day,  provided 
that  by  such  day  J.  had  complied  with  certain 
terms  of  payment,  J.  making  a  deposit  of  one 
thousand  dollars  as  forfeit  money.  '  J.  then  pro- 
ceeded to  build  on  the  said  land,  but  failing  in 
his  means,  was  unable  to  comply  with  his  agree- 
mei  t.  D.  then  threatened  to  sell  the  premises, 
and  J.  filed  a  second  bill  in  equity  to  restrain  the 
sale,  and  an  injunction  was  granted,  and  an  in- 
terlocutory decree  was  passed,  that  if  J.  should 
perform  his  agreement  before  a  certain  time,  the 
injunction  should  stand  continued,  but  otherwise 
should  be  dismissed.  J.  failed  to  perform  his 
agreement,  and  the  bill  was  accordingly  dismis- 
sed. In  the  intermediate  time,  however,  be- 
tween decree  and  the  dismissal  of  the  bill,  J. 
having  expended  large  sums  on  the  building, 
and  exhausted  his  resources,  applied  to  E.  (the 
defendant)  for  his  aid  to  raise  money  to  com- 
plete the  building  and  discharge  the  debts.  And 
it  was  arranged  between  them,  that  an  absolute 
conveyance  of  the  premises  should  be  made  by 
D.  to  E.,  which  was  done,  and  on  the  same  day 
J.  executed  a  release  of  all  interest  to  E.  to  com- 
plete the  title, excluding  in  terms  "all  clanns 
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ami  demands  made  by,  through,  or  on  account 
of  J.,  and  also  excepting  any  claim  or  demands 
arising  out  of  any  contract  made  by  or  with  J.,'' 
and  admitting  that  he  (J.)  had  no  legal  or  equit- 
able right  in  the  same.  E.  then  assumed  the 
ostensible  ownership  of  the  property,  and  J.  was 
employed  in  superintending  the  erection  of  the 
building,  and  procured  securities  to  assist  in 
raising  funds,  and  procuring  work  to  be  done  on 
his  own  account.  E.  afterwards  sold  the  pre- 
mises to  K.,  one  of  the  defendants.  In  this  state 
of  things,  the  present  bill  was  brought  by  J. 
against  E.  and  K.,  setting  forth,  that  at  the  time 
of  making  the  absolute  conveyance  to  E.,  al- 
though no  paper  to  such  effect  was  executed, 
yet  that  it  was  understood  between  E.  and  J. 
that  the  premises  were  to  be  held  by  E.  in  trust 
for  the  benefit  of  J.,  and  that  the  conveyance 
was  made  absolute  solely  for  the  purpose  of  free- 
ing the  premises  from  all  claims  by  or  through 
J.,  and  that  E.  was  only  to  receive  a  remunera- 
tion for  any  services  which  he  might  perform, 
and  indemnification  for  his  expenses,  antl  then 
to  reconvey  the  estate  to  J. ;  and  also,  that  K. 
was  not  a  bona  fide  purchaser  for  a  valuable 
consideration  without  notice.  It  was  held:  — 
first.  That  the  circumstances  showed  no  suf- 
ficient motive  on  the  part  of  J.  to  induce  him  to 
make  an  absolute  and  unrestricted  conveyance, 
but  that  they  were  perfectly  consi.«tent  with  the 
parol  trust,  as  set  up  by  the  bill.  Secondly, 
That  as  the  decree  in  the  equity  suit  was  not  a 
dismissal  upon  the  merits,  it  did  not  constitute 
an  absolute  bar  to  a  future  suit.  Thirdly,  That 
the  release  by  J.,  although  absolute  in  its  terms, 
was  indispensable  to  guard  the  property  against 
J.'s  creditons,  so  as  to  induce  capitalists  to  ad- 
vance funds,  and  therefore  was  not  inconsistent 
with  a  parol  trust;  and  that  the  evidence  was 
irreconcilable  wiih  any  other  supposition,  then, 
that  E.  was  actiiisr  throughout  as  the  agent  of  J. 
Fourthly,  That  if  E.,  knowing  that  J.  only  in- 
tended that  he  should  act  as  agent,  did,  never- 
theless, intend  to  act  for  his  own  benefit  solely, 
the  concealment  of  such  a  design  from  J.  was  a 
fraud  in  equity.  Fifthly,  That  this  was  a  case 
of  parol  trust  resulting  from  agency,  and  resting 
upon  honorary  obligation.s,  and  as  such  a  court 
of  equity  would  enforce  it.  Sixthly,  That  it  is 
not  within  the  statute  of  frauds:  because,  1st. 
H  IS  a  resulting  trust  as  to  the  plaiiitiff,  and  a 
trust  as  to  Eldredge  merely  for  his  liabilities, 
compcnsation.s,  and  expenditures.  2d.  It  is  a 
case  of  aueucy.  3d.  It  is  a  cast?  of  constructive 
fraud.  4lh.  It  is  a  case  of  part  performance. 
5lh.  T*iat  the  circumstances  did  not  show  that 
K.  was  a  bona  fide  purchaser  wilhoiit  notice, 
since  even  if  hf  had  no  notice  of  the  actual  state 
of  the  title  and  ihf;  cliiim  of  the  plaintill,  he  had 
sufTicienl  notice  of  the  claim  and  conlroversy  to 
be  put  upon  etif|iiiry.  which  was  sufhcienl  notice 
in  equity.  6th.  That  allhou-h  the  plaintiff  may 
never  have  been  able  to  comjiiy  with  his  agree- 
ment with  the  dffendant,  by  discliargin::  ihe  in- 
cumbiaiices  aiul  ri'muiierating  the  defendant, 
yet  that  furnishes  no  ground  upon  which  a  court 
of  ef|uity  can  .'^ay  that  the  nlaintill's  ri-jlils  an- 
extinguished,  though  it  might  furnish  a  ground 


to  foreclose  his  rights  and  order  a  sale  on  appli- 
cation by  the  defendant.  Jetikins  v.  Eldreih^e, 
3  Story's  C.  C.  R.  183. 

86.  In  the  courts  of  equity  in  this  country, 
evidence  as  to  confessions  and  statements  by 
the  defendant,  not  charged  in  the  bill,  are 
equally  admissible  in  equity  as  at  law;  whh 
this  qualification,  that  if  one  party  keep  back 
evidence,  which  the  other  might  explain,  and 
thereby  take  him  by  surprise,  the  court  will  al- 
low the  party  to  be  affected  by  it  to  controvert 
it.     Ibid.     ' 

87.  In  case  of  a  joint  purchase,  where  each 
purchaser  is  to  have  an  interest  in  proportion  to 
his  advances,  parol  evidence  is  admissible  to 
establish  the  trust,  as  well  as  to  rebut,  control, 
or  vary  it.     Ibid. 

88.  It  is  a  fraud  for  an  agent  to  avail  himself 
of  his  confitlential  relations  to  drive  a  bargain, 
or  to  create  an  interest  adverse  to  that  of  his 
principal  in  the  transaction,  and  that  fraud 
creates  a  trust,  even  when  the  agency  must  be 
proved  only  by  parol.     Ibid. 

89.  The  present  bill  was  brought  during  the 
pendency  of  a  suit  in  the  supreme  court  of  the 
state  against  both  the  parties  to  ihe  present  bill 
to  enforce  a  claim  in  respect  to  these  premises; 
and  it  was  heldj  that  as  the  parties,  the  objects, 
and  the  equities  were  different,  and  the  relief 
prayed  for  proceeded  upon  different  grounds  and 
involved  a  different  decree,  that  it  constituted  no 
bar  to  the  present  suit.     Ibid. 

90.  An  agreement  for  a  lease  of  certain  pre- 
mises was  made  by  the  plaintiff  to  the  defendant 
K.  on  the  1st  of  January,  1839;  and,  subseqnent- 
1)-,  E.,  on  the  18th  of  January,  1841,  in  pursu- 
ance thereof,  agreed  to  lease  the  same  to  the 
.said  K.  and  to  W.  for  ten  years  from  the  1st  of 
June,  1841,  the  annual  rent  being  fixed  by  the 
award  of  referees  made  in  virtue  of  the  said  last 
agreement,  at  four  thousand  six  hundred  and 
fifty  dollars.  K.  then  took  possession,  and  occu- 
pied the  premises  upon  these  terms  until  De- 
cember 14th,  1842.  E.,  then  claiming  to  be  the 
owner,  conveyed  the  premises  to  K.  on  March 
1st,  1842.  On  March  7th  the  plaintiff  filed  with 
K.  of  his  claim  thereto,  and  subsequently  K..  as 
owner,  agreed  with  himself  and  W.,  as  proprie- 
tors of  the  ]}oston  Museum,  to  reduce  the  rent  to 
three  thousand  dollars  and  taxes.  The  present 
bill  in  ec]uity  having  been  filed  by  the  plaintiff 
against  K..  the  matter  was  referred  to  a  master, 
who  reported,  first,  that  the  agreement  by  E.  was 
a  jiresent  demise  ;  second,  that  K.  was  liable  for 
the  full  rent  of  four  thousand  six  hundreil  ami 
fifty  dollars;  third,  that  the  evidence  did  not 
justify  a  reiluction  of  the  rent  by  K.;  fourth, 
that  the  intensl  was  properly  charged  upon  the 
rent ;  filth,  that  K.  was  not  entitled  to  commis- 
sions as  trustee  for  the  plaintill.  The  court 
approved  the  first  ruling  on  the  ground  that  as 
no  further  act  of  demise  was  contemplated,  and 
K.  having  taken  possession  under  the  agreement, 
it  was  a  present  denuse  for  ten  jcars.  The  court 
aj)])rovfd  the  second  ruling  on  the  ground  ll.at 
any  reduction  by  K.  of  the  rent  originally  fixed 
liy  referees  alter  iiotice  of  the  plaintilfsclaim, 
and  without  hi.s  consent,  was  an  act  which,  not 
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being  for  the  plaintiflPs  benefit,  would,  in  the 
event  of  the  establishment  of  his  claim,  be  un- 
authorized. The  third  and  fourth  ruHngs  were 
assumed  as  necessary  consequences  of  the  se- 
cond. The  fifth  ruling  was  overruled  on  the 
ground,  that  as  K.  held  the  premises  as  trustee 
of  the  plaintiff,  and  had  not  been  guilty  of  gross 
misconduct,  he  was  entitled  to  his  commissions, 
although  he  was  not  an  open  and  express  trus- 
tee.   Jenkins  v.  Eldredge,  3  Story's  C.  C.  R.  325. 

91.  It  was  also  held,  that  the  defendant  should 
pay  all  ordinary  costs  of  the  suit.     Ibid. 

92.  If  an  owner  stands  by,  and  knowingly 
suffers  an  innocent  person  to  be  misled  by  his 
silence,  and  to  purchase  his  property  without 
giving  him  notice  of  his  title,  a  court  of  equity 
will  treat  it  as  a  fraud  upon  the  purchaser,  and 
grant  an  injunction  against  the  future  assertion 
of  that  title  by  the  owner.  The  Brig  Sarah  Ann, 
2  Sumner's  C.  C.  R.  206. 

93.  A  court  of  equity  will  not  enforce  a  spe- 
cific performance  of  a  contract,  as  between  the 
original  parties,  unless  its  terms  are  clear,  defi- 
nite, and  positive ;  and  a  fortiori  where  the  spe- 
cific performance  is  sought  against  an  assignee. 
Kendall  v.  Almy,  2  Sumner's  C.  C.  R.  278. 

94.  A  party  to  entitle  himself  to  a  specific 
performance  of  a  contract,  must  show  that  he 
has  always  been  ready  to  perform  his  part  of  it. 
Ibid. 

95.  "  It  is  further  agreed  that  if  Law  and  Fen- 
ner  should  redeem  their  one-half  of  the  afore- 
said contract,  by  the  payment  of  the  drafts 
drawn  on  them  by  R.  Hazard  &  Co.,  on  account 
thereof,  to  return  half  of  the  aforesaid  five  thou- 
sand dollars  to  said  S.  Almy,  he  relinquishing 
to  said  Law  and  Fenner,  all  claim  upon  the 
aforesaid  one-half  of  the  said  contract."  Held, 
that  Law  and  Fenner,  in  order  to  derive  benefit 
under  the  preceding  clause,  should  have  pro- 
ceeded forthwith,  or  within  a  reasonable  time, 
to  make  the  redemption  specified.     Ibid. 

96.  The  general  rule  of  equity  proceedings  is, 
that  after  publication  of  the  testimony,  no  new 
witnesses  can  be  examined,  and  no  new  evidence 
can  be  taken,  unless  where  the  judge  himself, 
upon  or  after  the  hearing,  entertains  a  doubt,  or 
when  some  additional  fact  or  inquiry  is  indis- 
pensable to  enable  him  to  make  a  satisfactory 
decree.   Wood  v.  Mann,  2  Sumner's  C.  C.  R.  316. 

97.  A  witness  may  be  examined  to  the  mere 
credit  of  the  other  witnesses,  whose  depositions 
have  already  been  taken  and  published  in  the 
cause,  but  he  will  not  be  allowed  to  be  examined 
to  prove  or  disprove  any  fact  material  to  the 
merits  of  the  case.     Ibid. 

98.  The  time  for  publication  will  be  enlarged, 
or  more  properly  the  time  for  taking  the  testi- 
mony will  be  enlarged,  after  publication  has 
passed,  though  not  in  fact  made,  according  to 
the  rules  of  the  court,  provided  some  good  cause 
therefor  is  shown  upon  affidavit,  as  surprise,  ac- 
cident, or  other  circumstances  which  repels  any 
imputation  of  laches.  The  affidavit  is  indispen- 
sable, except  in  a  case  of  fraud  practised  by  the 
other  party.     Ibid. 

99.  Exhibits  in  the  cause  may  be  proved  after 
publication,  and  even  viva  voce  at  the  hearing, 


when  there  has  been  an  omission  of  the  proof 
in  due  season,  and  they  are  applicable  to  the 
merits.     Ibid. 

100.  Fresh  interrogatories  and  a  re-examina- 
tion have  been  permitted  after  publication,  where 
depositions  have  been  suppressed  from  the  in- 
terrogatories being  leading,  or  for  irregularity,  or 
where  it  has  been  discovered  that  a  proper  re- 
lease has  not  been  given  to  make  a  witness  com- 
petent.    Ibid. 

101.  Scmble,  that  new  testimony  may  be  taken 
after  publication  to  facts  and  conversations  oc- 
curring after  the  original  cause  is  at  issue,  and 
publication  has  passed.     Ibid. 

102.  The  court  may,  in  the  exercise  of  a  sound 
discretion,  allow  the  introduction  of  newly  dis- 
covered evidence  of  witnesses  to  facts  in  issue 
in  the  cause,  after  publication  and  knowledge  of 
the  former  testimony,  and  even  after  the  hearing. 
But  it  will  not  exercise  this  discretion  to  let  in 
merely  cumulative  testimony.     Ibid. 

103.  The  same  rule  holds  in  cases  of  bills  of 
review,  and  supplementary  bills  in  the  nature  of 
bills  of  review.     Ibid. 

104.  Semble,  that  the  rule  ought  to  be  confined 
to  cases  of  the  discovery  of  new  evidence  of 
a  documentary  nature,  and  the  testimony  of  wit- 
nesses, necessary  to  substantiate  this.     Ibid. 

105.  Upon  a  bill  of  revivor  the  sole  questions 
before  the  court  are,  the  competency  of  the  par- 
ties, and  the  correctness  of  the  frame  of  the  bill 
to  revive.  Bettes  v.  Dana,  2  Sumner's  C.  C.  R. 
383. 

106.  General  objections  to  the  original  bill, 
grounded  on  its  not  showing  a  proper  case  for  the 
tnterference  of  a  court  of  equity,  should  be  re- 
served till  after  the  revivor  of  the  bill.     Ibid. 

107.  The  administratrix  of  the  defendant  in 
the  original  bill,  and  his  infant  son  and  sole  heir, 
are  prosper  parties  against  whom  a  bill  of  revivor 
may  be  exhibited.     Ibid. 

108.  The  equity  jurisdiction  of  the  courts  of 
the  United  States  is  independent  of  the  local 
law  of  any  state,  and  is  the  same  in  nature  and 
extent  as  the  equity  jurisdiction  of  England,  from 
which  it  is  derived.  Therefore,  it  is  no  objection 
to  this  jurisdiction  that  there  is  a  remedy  under 
the  local  law.  Gordon  V.  Hobari,'2  Sumner's  C. 
C.  R.  401. 

109.  Matters  may  be  inquired  into  under  a 
bill  in  equity,  uotwithstanding  they  are  open  at 
law,  where  the  bill  is  brought  for  other  purposes, 
as  for  a  discovery,  an  injunction  to  stay  proceed- 
ings at  law,  and  for  other  general  relief  upon  the 
merits,  which  a  court  of  law  is  incompetent  to 
administer.  Gass  v.  Stinson,  2  Sumner's  C.  C. 
R. 454. 

110.  On  or  about  June  13th,  1823,  Samuel 
Frye,  as  guardian  of  his  minor  children,  under  a 
license  of  court,  conveyed  certain  premises  in 
Lowell,  called  the  Paddy  Camp  lands,  to  Luther 
Richardson,  in  fee.  On  the  14th  of  May,  1825, 
Luther  Richardson  conveyed  these  premises, 
being  already  subject  to  encumbrances,  to  his 
brother,  Prentiss  Richardson,  by  a  deed  of  quit- 
claim,  and  upon  a  secret  par^l  trust  for  the  be- 
nefit of  Luther.  On  the  6th  of  May,  1.^26  Luther 
Richardson  and  his  wife,  and  Prentiss  Richard- 
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son   executed  a  deed  of  quitclaim  of  the  premi- 
ses'to  Walker  and  Fisher,  for  the  consideration 
of  two  thousand  dollars,  (as  stated  in  the  deed  ;) 
and  on  the  same  day,  Walker  and  Fisher  exe- 
cuted a  bond  for  ten  thousand  dollars  to  Luther 
Richardson  alone,  which  recites  that  "  the  above- 
named  Luther  Richardson  has,  by  a  deed  of  quit- 
claim, bearing  even  date  herewith,  conveyed  to 
the  above  bounden  Walker  and  Fisher  all  his 
nght,  title,  &c.j"   and  then  provides  that  the 
obligees  shall  reconvey  the  premises  to  Luther 
Richardson,  whenever,  within  five  years  from 
date,  he  shall  repay  them  such  sums  of  money 
as  they  shall   expend   in   discharging  encum- 
brances, and  making  improvements  on  the  land. 
At  the  same  time,  Walker  and  Fisher  executed 
to  Luther  Richardson  a  lease  of  a  part  of  the 
premises  for  five  years,  upon  the  annual  rent  of 
one  cent  during  the  term,  unless  the  premises 
should  be  previously  redeemed,  according  to  the 
provisions  of  the  bond.     On  or  before  the  13th 
of  May,  1831,  a  claim  was  set  up  to  these  pre- 
mises by  the  heirs  of  Samuel  Frye,  grounded  on 
a  supposed  invalidity  of  the  guardianship  sale 
thereof  at  a  former  period.    Shortly  after,  a  parol 
agreement  was  entered  into  between  the  plaintiff 
and  the  defendant,  Mann,  to  purchase,  at  their 
mutual  expense  and  benefit,  the  title  of  Luther 
Richardson,  and   to   extinguish   the   claims  of 
Walker  and  Fisher,  and  of  the  Frye  heirs,  in  the 
premises,  on  their  equal  and  joint  account.   This 
agreement  was  never  abandoned  by  the  parties 
thereto.     And  on  the  13th  of  May,  1831,  Flagg 
and  Mann,  in  pursuance  thereof,  received  a  con- 
veyance of  the  premises  by  deed  of  quitclaim 
from  Luther  Richardson,  and  also  an  assignment 
of  the  bond  of  Walker  and  Fisher.    On  the  27th 
of  July,  1831,  Walker  and  Fisher  conveyed  their 
title  in  the  premises  to  Mann  alone,  by  a  quit- 
claim deed.     Subsequently,  the  Frye  heirs,  by 
deeds  of  quitclaim,  conveyed  all  their  title  in  the 
premises  to  the  defendant,  Adams.     On  the  6th 
of  August,    1831,   the   defendants,   Mann  and 
Adams,  severally  conveyed  to  each  other,  by 
quitclaim  deeds,  one  moiety  of  the  premises  and 
of  their  respective  interests  therein.    On  the  8th 
of  August,  1831,  Mann. conveyed,  by  a  quitclaim 
deed,  his  moiety  of  the  premises  to  the  defend- 
ant. Fuller,  for  forty  thousand  dollars;  and  Ful- 
ler, on  the  same  day,  executed  a  mortgage-deed 
fif  the  same  moiety  to  Mann,  as  security  for  the 
payment  of  four  notes,  each  for  ten  thousand 
dollars,  given  for  the  purchase-money.     A  bill 
in  equity  was  now  brought  by  Flagg,  to  set  aside 
the  deeds  of  Mann  to  Adams,  and  of  Adams  to 
Fullea;  as  made  in  fraud  of  the  rights  of  the 
plaintiff,  and  for  a  reconveyance  of  one  moiety 
of  tlie  premises  to  the  plaintiff,  upon  payment 
by  him  of  a  moiety,  of  the  moneys  paid  in  per- 
fectine  the   title,   and    for   other   relief.     Held, 
That  Luther  Richardson  has  no  interest  in  this 
suit,  to  render  him  an  incompetent  witness. — 
That  the  defect  in  Luther  Richardson's  original 
title,  on  account  of  the  alleged  invalidity  of  the 
guardianship  sale,  if  such  really  existed,  can  be 
taken  advantage  of  only  by  the  Frye  heirs,  and 
others  deriving  title  under  them  ;  and  that,  until 
the  avoidance'thereof  by  them,  Luther  Richard- 


son must  be  deemed  the  lawful  owner  of  the 
premises. — That  the  defendant,  Mann,  deriving 
his  title,  together  with  Flagg,  from  the  purchase 
of  Richardson,  cannot   set  up  the   outstanding 
adverse  title  of   the  Frye  heirs,  to  defend  the 
equitable  rights  of  Flagg  under  the  purchase  on 
joint  account,  if  Richardson  at  the  time  had  any 
title  in  the  premises. — That  the  agreement  be- 
tween Flagg  and  Mann  being  made  for  the  pur- 
pose of  protecting  themselves  against  the  claim 
of  the  Frye  heirs,  a  court  of  equity  will  not  allow 
Mann  to  violate  that  agreement  by  interposing 
the  above  claim  to  defeat  the  rights  of  Flagg, 
although  the  relation  would  not  cause  an  estoppel 
at   law.  —  That   the  execution   of  the  deed    to 
Walker  and  Fisher,  and  the  giving  of  the  bond 
by  them   to  Luther  alone,  with  the   assent  of 
Prentiss,  amounted  to  an  execution  of  the  secret 
trust  between  Luther  and  Prentiss,  and  is  the 
same  in  effect  as  if  Prentiss  had  first  conveyed 
the  premises  to  Luther,  and  the  latter  had  then 
conveyed    to  Walker  and  Fisher,   taking  from 
them  the  bond. — That  Walker  and  Fisher,  and 
all  persons  claiming  under  them,  are  estopped, 
at  least  in  equity,  by  the  terms  of  the  bond  of 
Walker   and   Fisher   to   Luther  Richardson,   as 
above  recited,  from  denying  that  all  which  they 
took  under  the  deed  of  Luther  and  his  wife  and 
Prentiss,  was  the  right  and  title  of  Luther  alone. 
— That  the  deed  to  Walker  and  Fisher,  and  the 
bond  by  them  to  Luther  Richardson,  are  to  be 
treated  as  parts  of  one  and  the  same  transaction, 
and  to  have  the  same  effect  as  if  embodied  in 
one  instrument;  and  that  this  deed  and  bond, 
being  merely  an  attempt  to  evade  the  strict  rules 
of  law  with  regard  to  mortgages,  constitute  an 
equitable  mortgage    to  Walker  and  Fisher  for 
their  advances,  and  not  a  conditional  purchase 
by  them  of  the  premises. — That  Luther  Richard- 
son had  a  clear  equity  of  redemption  in  the  pre- 
mises, at  the  time  of  his  conveyance  to  Flagg 
and  Mann,  sufficient,  at  least  in  the  view  of  a 
court  of  equity,  to  make  them  tenants  in  com- 
mon, and  to  create  between  them  a  privity  of 
title  and  estate. — That  the  parol  agreement  be- 
tween  Flagg  and  Mann,   for  the   purchase  on 
joint  account  of   the  premises  in  question,  as 
above  recited,  coupled  with  the  deed  of  Richard- 
son to  Flagg  and  Mann,  and  the  assignment  to 
them  of  Walker  and  Fisher's  bond,  created  a 
fiiluciary  relation  between  these  parties,  ground- 
ed on  privity  of  title  and  estate,  under  which  a 
purchase  of"  an  outstanding  encumbrance  or  ad- 
verse title  by  one  would  be  a  trust  for  the  benefit 
of  both;   and  on  this  account,  the  agreement, 
though  by  parol,  is  extracted  from  the  statute 
of  frauds  of  Massachusetts. — Scmble,  That  the 
agreement,  though  by  parol,  was  executed  by 
the  passing  of  the  deed  and  assignment  above 
mentioned,  even  if  no  actual  title  passed  from 
Richardson,  so  as  to  establish  a  fiduciary  relation 
between  the  parties,  grounded  merely  on  privity 
of  contract,  which  was  sufficient  to  make  the 
subsequent    pnrcha.ses   of   outstanding   encum- 
brances in   trust  for  the  joint  account,  and   to 
extract  the  case  from  the  statute  of  frauds. — 
That  Mann  was  entitled  to  one  moiety  of  the 
1  premises,  which  moiety  was  duly  conveyed  to 
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Adams,  wilhout  notice  of  the  title  of  Flagg. — 
That  it  was  not  of  itself  a  wrongful  act  in  Mann 
to  take  the  title  fronn  Walker  and  Fisher,  and 
from  the  Frye  heirs,  in  his  own  name,  as  it  was 
his  only  security  to  compel  Flagg  either  to  aban- 
don those  purchases,  or,  if  he  insisted  on  his 
share,  to  repay  the  advances  made. — That  the 
charges  of  notice  of  the  plaintifPs  title  in  the 
bill  against  Fuller  are  loose  and  indeterminate, 
amounting  to  a  mere  intimation,  or  suspicion,  or 
belief;  whereas  there  should  have  been  an  alle- 
gation of  full  notice  of  the  very  title  and  claim 
of  the  plaintiff  asserted  in  the  bill. — That  Fuller, 
at  the  time  of  his  purcha.se  of  Mann,  had  no 
notice,  actual  or  constructive,  of  the  title  of 
Flagg. — That  the  deed  from  Mann  to  Fuller, 
although  a  mere  quitclaim  or  release,  must  be 
treated  as  a  bargain  and  sale,  and  other  lawful 
conveyance,  effectual  to  pass  the  whole  estate, 
and  entitling  Fuller  to  protection  as  a  bona  fide 
purchaser  without  notice,  to  the  extent  of  the 
purchase-money  already  paid  before  notice  of 
the  plaintiff's  title. — That  Flagg  is  entitled  to 
one  moiety  of  the  premises  purchased  of  Richard- 
son, Walker,  and  Fisher,  and  of  the  Frye  heirs; 
and,  in  default  of  this,  on  account  of  the  convey- 
ance to  Fuller,  to  a  moiety  of  the  purchase- 
money,  as  a  substituted  fund,  deducting  there- 
from the  sums  paid  by  Marni  to  Walker  and 
Fisher  and  the  Frye  heirs,  and  other  expenses 
incurred  in  the  premises. — That  for  the  payment 
of  his  moiety  of  the  purchase-money,  the  plain- 
tiff has  a  lien  on  the  land  conveyed  to  Fuller,  to 
the  extent  of  the  purchase-money  which  re- 
mained unpaid  at  the  time  of  notice  to  Fuller 
of  the  plaintiff's  title.  Flagg  v.  Mann,  2  Sum- 
ner's C.  C.  R.  487. 

111.  A  question  of  fact,  which  is  essential  to 
the  decision  of  a  case  in  equity,  may  be  referred 
to  a  jurj-,  to  be  tried  upon  an  issue  framed  for 
the  purpose.     Ibid. 

112.  A  court  of  equity  will  often  pronounce 
that  there  is  an  equitable  mortgage  in  cases 
where  a  court  of  law  would  be  compelled  to  say 
there  was  no  mortgage.     Ibid. 

113.  A  trust  created  by  a  parol  contract,  will 
be  enforced  in  equity  against  a  party  who  does 
not  insist  upon  the  defence  of  the  statute  of 
frauds.     Ibid. 

114.  Courts  of  equity  do  not  regard  the  forms 
of  instruments,  but  look  to  the  intent,  and  give 
to  the  acts  of  parties  that  construction  which  is 
consistent  with  the  intent  and  with  equity.    Ibid. 

115.  A  court  of  equity  will  not  yield  to  tech- 
nical rules  of  law,  by  which  the  intention  of  par- 
ties may  be  defeated.     Ibid. 

116.  When  a  witness  has  been  cross-examined 
by  a  party,  with  a  full  knowledge  of  an  objection 
to  his  competency,  a  court  of  equity  will  not 
allow  the  party  to  raise  the  objection  at  the  hear- 
ing.    Ibid. 

117.  If  a  party  would  object  to  the  compe- 
tency or  credibility  of  a  witness  in  courts  of 
equity,  he  must  make  a  special  application  by 
petition  to  the  court  for  liberty  to  exhibit  articles, 
stating  the  facts  and  objections  to  the  witness, 
and  praying  leave  to  examine  other  witnesses  to 
establish  the  allegations  in  the  articles  by  suitable 
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proofs;  and  upon  this  petition,  leave  is  ordina- 
rily granted  by  the  court.  Gass  v.  Stinson,  2 
Sumner's  C.  C.  R.  605. 

1 18.  Semble  :  that  the  application  may  be  made 
by  motion,  upon  the  foundation  of  ignorance  at 
the  time  of  the  examination.     Ibid. 

2.  Jurisdiction. 

119.  In  case  of  a  public  nuisance,  where  a 
bill  is  filed  by  a  private  person,  asking  for  relief 
by  way  of  prevention,  the  plaintiff  cannot  main- 
tain a  stand  in  a  court  of  equity,  unless  he  avers 
and  proves  some  special  injury.  City  of  George- 
town v.  The  Alexandria  Canal  Co.,  12  Peters,  99. 

120.  The  jurisdiction  of  courts  of  chancery, 
in  cases  of  nuisance,  may  be  exercised  in  those 
cases  in  which  there  is  imminent  danger  of  irre- 
parable mischief  before  the  tardiness  of  the  law 
could  reach  it.     Ibid. 

121.  In  equity,  as  in  law,  fraud  and  injury 
must  concur  to  furnish  ground  for  judicial  action. 
A  mere  fraudulent  intent,  unaccompanied  by 
any  injurious  act,  is  not  the  subject  of  judicial 
cognizance.  Fraud  ought  not  to  be  conceived; 
it  must  be  proved,  and  expressly  found.  Clarke 
et  al.  V.  White,  12  Peters,  178. 

122.  The  equity  jurisdiction  and  equity  juris- 
prudence, administered  in  the  courts  of  the  Uni- 
ted States,  are  coincident  and  coextensive  with 
that  exercised  in  England,  and  are  not  regulated 
by  the  municipal  jurisprudence  of  the  particular 
state  where  the  court  sits.  Fletcher  v.  Morey,  2 
Story's  C.  C.  R.  553. 

3.  Answer  and  Pleas  in  Chancery. 

123.  Where  a  demurrer  might  be  put  into  a 
bill  in  equity,  but,  instead  thereof,  an  answer  is 
made,  and  the  bill  is  dismissed  on  its  merits, 
because  the  plaintiff  does  not  show  a  suflicient 
title,  the  defendants  are  not  entitled  to  costs. 
Brooks  V.  Ryan,  2  Story's  C.  C.  R.  580. 

124.  An  answer  in  equity  to  facts  charged  in 
the  bill  is  to  be  taken  to  be  true,  until  the  con- 
trary is  clearly  established.  Hough  v.  Richard- 
son, 3  Story's  C.  C.  R.  659. 

125.  where,  in  the  answer  to  a  bill  in  equity, 
it  was  set  forth,  that  as  the  plaintiff  was  a  bank- 
rupt, and  his  assignee  was  not  made  a  party  to 
the  bill,  the  plaintiff  was  not  entitled  to  relief, 
it  was  held  that  the  objection  of  bankruptcy 
should  have  been  taken  in  limine  by  way  of  plea, 
and  could  not  be  insisted  on  to  avoid  exceptions 
taken  by  the  plaintiff  to  the  answer.     Ibid. 

126.  In  the  present  case,  exceptions  were 
taken  by  the  plaintiff  to  the  answer,  on  the 
ground  that  the  statements  of  the  defendants 
therein  contained  were  not,  "  to  the  best  of  their 
knowledge,  remembrance,  information  and  be- 
lief," as  required  by  the  bill,  and  were  imperfect 
and  insufficient,  and  the  exceptions  were  allowed 
by  the  court.  It  was  held  that  the  defendant 
was  bound  to  answer  as  to  his  information,  and 
remembrance,  and  belief,  as  well  as  to  his  know- 
ledge.    Ibid. 

127.  An  answer  responsive  to  allegations  ia  a 
bill  in  equity,  is  positive  evidence,  and  to  be 
taken  as  true,  unless  disproved  by  the  testimony 
of  two  credible  witnesses,  or  of  one  credible  wit- 
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ness  ami  facts  entirely  equivalent  lo,  and  as  cor- 
roborative as  another  witness.  Langdon  v.  God- 
dard,  3  Story's  C.  C.  R.  1. 

128.  Where,  in  the  answer  to  a  bill  in  equity, 
an  allegation  was  made,  impeaching  the  bona 
fides  and  validity  of  a  codicil  to  a  will,  which 
had  been  already  approved  and  allowed  by  a 
court  having  competent  and  exclusive  jurisdic- 
tion over  the  probate  thereof,  it  was  ordered  that 
the  allegations  be  expunged  as  being  imperti- 
nent and  immaterial.     Ibid. 

129.  Where,  also,  there  was  an  allegation  in 
the  answer  setting  up  an  attempted  settlement 
by  the  defendantwith  the  plaintiffs,  of  the  na- 
ture and  terms  of  which  no  account  was  given, 
and  which  was  never  acceded  to  by  the  plain- 
tiffs, it  was  ordered  to  be  expunged  as  immate- 
rial and  irrelevant.     Ibid. 

130.  Where  an  interrogatory  was  put,  as  to 
"  whether,  on  the  20th  day  of  August,  1838,  the 
said  A  procured  and  prepared  the  signature  of 
the  said  B  to  a  codicil,  in  which  the  said  B  be- 
queathed to  the  said  A  the  said  notes  of  C  and 
D,  and  whether  the  said  A  retained  the  codicil 
after  its  execution ;"  it  was  held,  that  although 
the  interrogatory  was  not  so  full  and  precise  as 
it  should  have  been,  yet  that  it  was  sufficient  to 
call  for  a  full  and  explicit  answer  to  its  plain  im- 
port, and  as  the  answer  was  inexplicit  and  eva- 
sive, the  defendant  was  ordered  to  make  a  full 
disclosure  of  the  facts,  and  to  pay  the  costs  of 
the  hearing  on  the  exceptions ;  and  leave  was 
granted  to^he  plaintiff  to  file  additional  interro- 
gatories.    Ibid. 

131.  A  general  answer  in  chancery  overrules 
the  pleas.  Taylor  v.  Luther,  2  Sumner's  C.  C. 
R.  228. 

132.  Where  the  plaintiff,  in  his  bill  in  chancery, 
directly  charged  upon  the  defendant,  that  he  had 
made  and  entered  into  a  certain  agreement,  a 
simple  denial  b.y  the  defendant  in  his  answer 
"  according  to  his  recollection  and  belief,"  is  in- 
sufficient, and  must  be  treated  as  a  mere  eva- 
sion.    Ibid. 

133.  An  allegation  in  an  answer,  which  is  not 
responsive  to  the  bill,  is  not  evidence ;  and  the 
onus  probandi  is  on  the  defendant  to  establish  it. 
Flag'T  v.  Mann,  2  Sumner's  C.  C.  R.  487. 

134.  The  rule  in  chancery  is,  if  the  answer 
of  the  defendant  admits  a  fact,  but  insists  on 
matter  by  way  of  avoidance,  the  complainant 
need  not  prove  the  fact  admitted,  but  the  de- 
fendant must  prove  the  matter  in  avoidance. 
Clarke  et  al.  v.  White,  12  Peters,  178. 

135.  An  answer,  responsive  to  the  allegations 
and  cjjarges  in  the  bill,  will  prevail  in  favour  of 
the  defendant  as  evidence,  unless  it  be  overcome 
by  the  testimony  of  two  witnesses,  or  of  one 
■witness  and  corroborative  circumstances.  Lang- 
ion  v.  Goddard,  2  Story's  C.  C.  R.  267. 

4.  Chancery  Practice. 

136.  A  bill  of  exceptions  is  altogether  un- 
known in  chancery  practice ;  nor  is  a  court  of 
chancery  bound  to  inscribe  in  an  order-book, 
upon  the  application  of  one  of  the  parties,  an 
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order  which  it  may  pass  in  a  case  before  it. 
parte  Story,  12  Peters,  339. 

137.  Every  court  of  equity  possesses  the 
power  to  mould  its  rules  in  relation  to  the  time 
and  manner  of  appearing  and  answering,  so  as 
to  prevent  the  rule  from  working  injustice.  And 
it  is  not  only  in  the  power  of  the  court,  but  it  is 
its  duty,  to  exercise  a  sound  discretion  upon  this 
subject,  and  to  enlarge  the  time  whenever  it 
shall  appear  that  the  purposes  of  justice  require 
it.  The  rules  in  chancery  proceedings  in  the 
circuit  court,  prescribed  by  the  supreme  court, 
do  not,  and  were  not  intended  to  deprive  the 
courts  of  the  United  States  of  this  well-known 
and  necessary  power.  Ex  parte  Poullney  et  al. 
V.  The  City  of  Lafayette  et  al.,  12  Peters,  472. 

138.  In  suits  in  equity  the  proofs  must,  to  be 
admissible,  be  to  some  allegations  or  facts 
charged  in  the  bill  or  answer,  and  thus  put  in 
issue  bv  the  parties.  Langdon  v.  Goddard,  2 
Story's  'C.  C.  R.  267. 

139.  Therefore,  where  the  bill  set  up  a  title 
under  a  will,  and  yet,  it  relied  upon  a  title  under 
certain  codicils  thereto,  which  were  not  alluded 
to  in  the  bill,  it  was  held,  at  the  hearing,  that 
the  bill  was  fatally  defective.     Ibid. 

140.  Costs  in  equity  are  in  the  sound  discre- 
tion of  the  court;  but,  in  the  ordinary  course 
of  practice,  when  a  bill  is  dismissed,  costs  are 
not  awarded  to  the  plaintiff.  2  Story's  C.  C.  R. 
580. 

141.  Under  the  circumstances  of  this  case,  it 
was  held,  that  each  party  must  bear  its  own 
costs,  but  that  the  expense  of  printing  the  re- 
cord must  be  divided  between  them.     Ibid. 

142.  The  court  may,  for  the  purpose  of  avoid- 
ing unnecessary  delays,  entertain  a  motion  to 
amend  a  bill  in  equity,  at  the  same  time  that 
exceptions  thereto  are  filed,  and  may  require 
the  defendants  to  answer  the  amended  matter 
and  the  exceptions  together.  Kittredgc  v.  The 
Claremont  Bank,  3  Story's  C.  C.  R,  59. 


EQUITY  OF  REDEMPTION. 

1.  If  A  advance  money  to  B,  and  B  thereupon 
convey  land  in  trust,  to  convey  the  same  to  A  in 
fee,  in  case  A  should  fail  to  repay  the  money 
and  interest  on  a  certain  day,  and  if  B  fail  to 
repay  the  money  on  the  day  hmited,  and  there- 
upon the  tru.stees  convey  the  land  to  A,  B  has 
no  equity  of  redemption.  Conway^s  Exhs  et  al. 
v.  Alexander,  7  Cranch,  218  ;  2  Cond.  Rep.  479. 

2.  It  is  a  rule  in  equity,  that  a  judgment  cre- 
ditor at  law,  is  entitled  to  redeem  an  incum- 
brance upon  land,  and  thereby  secure  his  legal 
priority.  United  States  v.  Sturges,  Paine's  C.  C. 
R.  525. 

3.  The  assignee  of  a  mortgage,  or  other  chose 
in  action,  takes  it  subject  to  the  same  equity 
that  it  was  subject  to  in  the  hands  of  the  as- 
signor. And  the  rule,  that  it  is  oidy  an  equity 
residing  in  the  original  debtor,  and  not  the  equi- 
ties of  third  persons  against  the  assignor,  that 
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have  this  effect,  does  not  exclude  a  judgment  I  title  in  law,  and  none  in  equity,  but  to  redeem 
creditor,  claiming  to  redeem ;  he  stands  in  the    on  payment  of  the  debt  and  interest.     Ibid. 


place  of  the  debtor,  and  has  his  equity.  An 
assignee  who  might  have  obtained  notice,  and 
ought  to  have  sought  it,  stands  in  no  belter  situa- 
tion than  if  he  had  actually  obtained  it.     Ibid. 

4.  A  mortgage  was  given  in  reality  to  indem- 
nify the  mortgagee,  but  purporting  to  secure  a 
sum  of  money  payable  in  one  year,  and  five 
years  afterwards  it  was  signed,  the  whole  sum 
appearing  from  the  instrument  to  be  unpaid. 
Held,  that  the  circumstances  of  the  case  should 
have  put  the  assignor  upon  an  inquiry,  from 
which  he  would  have  learned  the  true  conside- 
ration of  the  mortgage.     Ibid. 

5.  Although  a  mortgage  be  absolute  upon  the 
face  of  it,  a  court  of  equity  will  inquire  into  the 
real  purpose  for  which  it  was  given,  and  apply 
it  to  that  use.     Ibid. 

6.  It  is  true  that  in  discussions  in  courts  of 
equity  a  mortgage  is  sometimes  called  a  lien  for 
debt.  And  so  it  certainly  is,  and  something- 
more  J  it  is  a  transfer  of  the  property  itself,  as 
security  for  the  debt.  This  must  be  admitted 
to  be  true  at  law  ;  and  it  is  equally  true  in  equity, 
for  in  this  respect  equity  follows  the  law.  It 
does  not  consider  the  estate  of  the  mortgagee  as 
defeated,  and  reduced  to  a  mere  lien,  but  it 
treats  it  as  a  trust  estate,  and,  according  to  the 
intention  of  the  parties,  as  a  qualified  estate, 
and  security.  When  the  debt  is  discharged, 
there  is  a  resulting  trust  for  the  mortgagor.  It 
is,  therefore,  only  in  a  loose  and  general  sense, 
that  it  is  sometimes  called  a  lien,  and  then  only 
by  way  of  contrast  to  an  estate  absolute  and 
indefeasible.  Conrad  v.  The  Atlantic  Ins.  Co., 
1  Peters,  441. 

7.  Where  the  mortgage  deed  contained  a  de- 
feasance that  the  mortgagor  should  pay  the  debt 
according  to  the  condition  of  a  bond  recited  in 
the  deed,  by  which  it  was  payable  on  a  day  al- 
ready past,  at  the  time  of  the  execution  of  the 
deed  :  Held,  that  this  circumstance  did  not  avoid 
the  mortgage  deed  in  equity,  where  it  was  to  be 
considered  as  a  conveyance,  absolute  at  law, 
but  intended  as  a  security  merely,  and  to  be 
treated  in  the  same  manner  as  an  ordinary  mort- 
gage. Hughes  V.  Edwards,  9  Wheat.  489  ;  5 
Cond.  Rep.  648. 

8.  A  court  of  equity  looks  to  the  substantial 
object  of  the  conveyance,  and  will  consider  an 
absolute  deed  as  a  mortgage,  wherever  it  is 
shown  to  have  been  intended  merely  as  a  secu- 
rity for  the  payment  of  a  debt.     Ibid.  495. 

9.  In  the  case  either  of  a  legal  or  equitable 
mortgage,  the  mortgagee  may  pursue  his  legal 
remedy  by  ejectment,  and,  at  the  same  time, 
file  his  bill  to  foreclose  the  equity  of  redemption. 
Ibid. 

10.  A  mortgagor  cannot  redeem  after  a  lapse 
of  twenty  years,  after  forfeiture  and  possession 
by  the  mortgagee,  (which  period  has  been 
adopted  in  equity  by  analogy  to  the  statute  of 
limitations,)  no  interest  having  been  paid  in  the 
mean  time,  and  no  circumstances  appearing  to 
account  for  the  neglect.     Ibid.  497. 

11.  The   mortgagor,  after  forfeiture,  has  no 


12.  Where  the  mortgagee  brings  his  bill  of 
foreclosure,  the  mortgage  will,  after  the  same 
length  of  time,  be  presumed  to  have  been  dis- 
charged, unless  circumstances  can  be  shown  to 
repel  the  presumption,  as,  payment  of  interest, 
a  promise  to  pay,  and  an  acknowledgment  by 
the  mortgagor  that  the  mortgage  is  still  subsist- 
ing, and  the  like.     Ibid.  498. 

13.  A  bona  fide  purchaser  under  the  mort- 
gagor, with  actual  notice  of  the  mortgage,  oi 
constructive  notice  by  means  of  a  registry,  can 
only  protect  himself  by  the  lapse  of  time,  or 
other  equity,  under  the  same  circumstances 
which  would  afford  a  protection  to  the  mort- 
gagor.    Ibid.  499. 

14.  Such  a  purchaser  is  not  entitled  to  have 
the  value  of  the  improvements  made  by  him 
deducted  from  the  proceeds  of  the  sale  of  the 
mortgaged  premises.     Ibid.  500. 

15.  A  mortgage  in  fee,  conveys  an  estate  at 
law,  upon  which  a  real  action  may  be  main- 
tained. A  release  of  the  equity  of  redemption 
does  not  operate  by  way  of  merger  of  the  estate 
conveyed  by  the  mortgage,  but  as  an  extinguish- 
ment of  the  equity  of  redemption.  Dexter  v. 
Harris,  2  Mason's  C.  C.  R.  531. 

16.  An  administrator,  who  is  also  mortgagee 
of  the  real  estate  of  the  intestate,  in  his  own 
right,  is  not  liable  to  account,  as  administrator, 
for  the  money  he  receives  on  the  sale  of  the 
estate  as  mortgagee,  although  he  sells  with 
general  warranty.  Such  sale  does  not  bar  the 
equity  of  redemption  of  heirs.  Dexter  v.  Arnold, 
3  Mason's  C.  C.  R.  284. 

17.  In  the  view  of  a  court  of  equity,  the  rents 
and  profits  are  incidents,  de  jure,  to  the  owner- 
ship of  the  equity  of  redemption.  Gordon  v. 
Lcu'is,  2  Sumner's  C.  C.  R.  143. 

18.  Query,  If  the  purchasers  of  an  equity  of 
redemption  can  take  the  objection  that  the  mort- 
gage was  upon  an  usurious  consideration,  or  as 
plaintiffs,  can  have  any  relief  in  equity,  with- 
out offering  to  pay  the  amount  due.  Gordon  v. 
Hobart,  2  Sumner's  C.  C.  R.  401. 

19.  A  judgment  of  foreclosure  was  obtained 
by  the  executrix  of  the  mortgagee,  in  1826,  in 
a  suit  against  the  original  mortgagor.  Long 
before  this  judgment,  in  1819,  the  mortgagor 
hail  assigned  all  his  title  to  redeem  the  premises 
to  two  other  persons,  under  whom  the  plaintiffs 
derived  their  title.  Held,  that  this  judgment  can 
operate  as  a  bar  or  estoppel  only  between  the 
particular  parties  to  it  and  their  privies,  and  is 
res  inter  alios  acta,  and  inoperative,  as  regards 
the  plaintiffs,  and  that  the  possession  under  it  is 
not  subversive  of  their  right  to  redeem.    Ibid. 

20.  The  act  of  Maine,  of  February  5th,  1821, 
ch.  39,  provides  that  the  right  of  redemption  of 
the  mortgagor,  and  all  claiming  under  him,  may 
be  foreclosed  by  the  mortgagee  taking  peaceable 
and  open  possession  of  the  premises  mortgaged, 
for  the  condition  broken,  in  the  presence  of  two 
witnesses.  Held,  that  the  possession  under  tlie 
writ  of  possession,  in  the  presence  of  the  shentt, 
and  the  agent  receiving  it,  was  not  a  possession 
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in  the  presence  of  two  witnesses,  in  the  sense 
ol  tlie  statute,  by  which  the  plaintiff's  rights  are 
foreclosed.    Ibid. 

21.  A  mortoagee  will  not  be  pernnitted,  in  a 
court  of  equity,  to  set  up  an  adverse  possession 
to  bar  the  right  to  redeem  of  his  mortgagor,  or 
of  purchasers  under  him,  unless  the  possession 
has  been  for  twenty  years;  which  constitutes  an 
equitable  bar,  from  lapse  of  time.     Ibid. 

22.  If  a  transaction  resolve  itself  into  a 
security,  whatever  may  be  its  form,  and  what- 
ever name  the  parties  may  choose  to  give  it,  it 
is,  in  equity,  a  mortgage ;  and  the  parties  can- 
not, by  any  averment  or  agreement,  limit  the 
rights  of  the  mortgagor,  or  cut  off  his  equity  of 
redemption,  after  a  limited  period.  Flagg  v. 
3Iami,  2  Sumner's  C.  C.  R.  487. 

23.  Twenty  years  undisturbed  possession, 
without  any  admission  of  holding  under  the 
mortgage,  or  treating  it  as  a  mortgage  during 
that  period,  is  a  bar  to  a  bill  to  redeem.  But  if 
within  that  period  there  be  any  account,  or 
solemn  acknowledgment  of  the  mortgage  as 
subsisting,  it  is  otherwise.  Dexter  v.  Arnold, 
1  Sumner's  C.  C.  R.  109. 

24.  An  acknowledgment  by  the  mortgagee,  in 
his  answer  to  a  bill  in  equity  between  other  par- 
ties, that  it  remains  a  mortgage,  is  a  sufficient 
acknowledgment  to  allow  a  redemption.    Ibid. 

25.  If  the  mortgagee  has  never  taken  posses- 
sion during  his  lifetime,  and  the  mortgage  be- 
longs, in  Rhode  Island,  to  his  personal  represen- 
tatives, his  heirs  need  not  be  made  parlies  to 
the  bill  to  redeem.     Ibid. 

26.  A  cestui  que  trust,  under  a  mortgage, 
cannot  ordinarily  redeem.  The  trustees  must 
be  made  parties  to  a  bill,  and  a  reason  shown 
why  they  are  not  plaintiffs.     Ibid. 

27.  If  a  mortgage  be  of  different  parcels  of 
kind,  some  of  which  have  been  sold  by  the 
mortgagee  absolutely,  and  the  others  remain  in 
possession,  and  the  right  to  redeem  as  to  the 
purchasers  is  given  by  lapse  of  time,  this  does 
not  bar  the  remedy  against  the  mortgagor,  if 
otherwise  well  founded.     Ibid. 

28.  An  equity  of  redemption  of  real  property 
is  liable,  in  Maryland,  to  attachment.  Pi-att  v. 
Laiv,  9  Cranch,  456;  3  Cond.  Rep.  460. 

29.  The  equity  of  redemption  of  a  mortgagor 
of  land,  in  that  part  of  the  District  of  Columbia 
ceded  by  the  state  of  Maryland  to  the  United 
States,  cannot  be  taken  in  execution  under  a 
fieri  facias.  At  the  time  of  the  cession,  the  rule 
of  the  common  law  was  the  law  of  Maryland. 
Van  Ness  v.  Hyatt  ct  al.,  13  Peters,  294. 


ERROR,  AND  WRIT  OF  ERROR. 

1.  General  priticiplps   C20 

2.  Writs  of  error  under  the  Iwenty-fiflli  section  of  the 

judiciary  act  of  1789 626 

3.  Where  writs  of  error  will  not  lie  for  alleged  errors 

in  proceedings  in  the  trial  of  causes    630 

4.  Proceedings  on  writs  of  error C31 

5.  Costs  on  writs  of  error 631 

1.  General  Principles. 
1.  Where  the  action  is  for  foreign  money,  and 
the  value  is  not  averred,  the  verdict  of  the  jury, 


finding  the  value,  cures  the  error.     Brown  v. 
Barry,  3  Dall.  367  ;   1  Cond.  Rep.  165. 

2.  If  the  plaintiff  in  error  do  not  appear,  the 
defendant  may  either  have  him  called,  and  dis- 
miss the  writ  of  error  with  costs,  or  he  may 
open  the  record  and  pray  for  an  affirmance. 
Montalet  v.  Murray,  3  Cranch.  249 ;  1  Cond.  Rep. 
516. 

3.  If  the  court  should  refuse  to  give  an  opi- 
nion when  required,  upon  a  point  relative  to  the 
issue,  and  the  jury  should,  notwithstanding,  find 
a  verdict 'in  accordance  with  the  opinion  re- 
quested, there  is  no  error  of  which  the  party  can 
complain.  Douglass  ct  al.  v.  M'-Allister,  3  Cranch, 
289;  1  Cond.  Rep.  537. 

4.  Where  in  a  writ  of  error  there  had  been 
an  omission  to  test  the  same  on  the  last  day  of 
the  term,  or  on  any  day;  the  court,  on  motion, 
ordered  an  amendment  to  be  made  by  the  record 
of  the  duration  of  the  term.  Course  ct  al.  v. 
Stead  ct  ux.,  4  Dall.  22;   1  Cond.  Rep.  217. 

6.  It  is  incumbent  upon  the  plaintiff  in  error 
in  the  supreme  court,  to  show  that  the  court  has 
jurisdiction  of  the  cause.  United  States  v.  The 
BrigUnionetal,  4  Cranch,  216  ;  2Cond.  Kep.  91. 

6.  A  writ  of  error  lies  from  the  supreme  court 
to  the  district  court  of  the  United  States,  for  the 
Kentucky  district,  to  remove  a  cause  decided 
upon  a  caveat.  Wilson  v.  Mason,  1  Cranch,  45; 
1  Cond.  Rep.  242. 

7.  If  the  counsel  on  neither  side  appear  when 
the  cause  is  called,  the  writ  of  error  will  be  dis- 
missed. Radford  v.  Craig,  5  Cranch,  289 ;  2  Cond. 
Rep.  260. 

8.  The  supreme  court  will  not  compel  the 
hearing  of  a  cause,  unless  the  citation  be  served 
thirty  days  before  the  first  day  of  the  term. 
Welsh  V.  Mandeville  ei  al,  5  Cranch,  321 ;  2  Cond. 
Rep.  268. 

9.  It  is  not  too  late  to  allege  as  error  in  the 
appellate  court,  a  fault  in  the  declaration  which 
ought  to  have  prevented  the  rendition  of  the 
judgment  in  the  court  below.  Any  thing  appear- 
ing on  the  record,  which  would  have  been  fatal 
on  a  motion  in  arrest  of  judgment,  is  equally  fatal 
upon  a  writ  of  error.  Slaaan  v.  Pomery,  6  Cranch, 
221;  2  Cond.  Rep.  351. 

10.  The  supreme  court  will  not  quash  an  exe- 
cution issued  by  the  court  below,  to  enforce  its 
decree,  pending  the  writ  of  error,  if  the  writ  of 
error  be  not  a  supersedeas.  Wallen  v.  Williams, 
7  Cranch,  278;  2  Cond.  Rep.  491. 

11.  When  a  suit  brought  by  a  British  subject, 
is  carried  up  to  the  supreme  court  on  writ  of 
error,  and  pending  the  writ  of  error,  war  inter- 
venes with  Great  Britain,  the  judgment  will  be 
affirmed,  notwithstanding  the  existence  of  war. 
Oivens  v.  Hanney,  9  Cranch,  ISO;  3  Cond.  Rep. 
346. 

12.  If  the  facts  set  forth  in  a  special  plea  do 
not  amount  in  law  to  a  justification,  yet  if  issue 
be  joined  thereon,  and  if  the  facts  be  found,  as 
pleaded,  it  is  error  in  the  judge  to  instruct  the 
jury,  that  the  facts  so  proved,  do  not  in  law, 
maintain  the  issue  on  the  part  of  the  defendant. 
Otis  V.  Watkins,  9  Cranch,  339:  3  Cond.  Rep. 
424. 

13.  It  is  error  for  the  orphans'  court  for  the 
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county  of  Washington,  in  the  district  of  Columbia, 
to  decide  a  cause  against  the  answer  of  defend- 
ant, if  not  denied  by  a  replication  and  uncontra- 
dicted by  evidence.  Gettings  v.  Burch's  Adm'x, 
9  Cranch,  372;  3  Coad.  Rep.  436. 

14.  A  second  writ  of  error  has  never  been 
supposed  to  draw  in  question  the  propriety  of 
the  tirst  judgment.  Martin  v.  Hunters  Lessee, 
1  Wheat.  304  ;  3  Cond.  Rep.  575. 

15.  Under  the  twenty-fifth  section  of  the  judi- 
ciary act  of  1789.  ch.  20,  giving  an  appellate 
jurisdiction  to  the  suprenrie  court  of  the  United 
Stales,  from  the  final  judgment  or  decree  of  the 
highest  court  of  law  or  equity  of  a  stale,  the  writ 
of  error  may  be  directed  to  any  court,  in  which 
the  record  and  judgment,  on  which  it  is  to  act, 
may  be  found ;  and  if  the  record  has  been  re- 
mitted by  the  highest  court,  &c.,  to  another  court 
of  the  state,  it  may  be  brought  by  the  writ  of 
error  from  that  court.  Gelston  et  al.  v.  Hoyt,  3 
Wheat.  246;  4  Cond.  Rep.  244. 

16.  In  writs  of  error,  upon  judgments  already 
rendered,  in  personal  actions,  if  the  plaintifT  in 
error  die  before  assignment  of  errors,  the  writ 
abates  at  common  law  :  but  if,  after  assignment 
of  errors,  the  defendant  may  join  in  error,  and 
proceed  to  get  the  judgment  affirmed,  if  not 
erroneous;  and  may  then  revive  it  against  the 
representatives  of  the  plaintiff.  But  a  writ  of 
error,  in  personal  actions,  does  not  abate  by  the 
death  of  the  defendant  in  error,  whether  it  hap- 
pen before  or  after  errors  assigned ;  and  the 
personal  representatives  may  not  only  be  ad- 
mitted voluntarily  to  become  parties,  but  a  scire 
facias  may  issue  to  compel  them.  Green  v.  Wat- 
kins,  6  Wheat.  260;  5  Cond.  Rep.  87. 

17.  If  either  party,  in  real  or  personal  actions, 
die  pending  the  writ  of  error,  his  representatives 
in  the  personalty  or  realty  may  voluntarily  be- 
come paities;  or  may  be  compelled  to  become 
parties  in  the  manner  prescribed  by  the  rule. 
Ibid. 

18.  The  heir  or  privy  in  estate,  who  is  injured 
by  an  erroneous  judgment,  may  prosecute  a  writ 
of  error  to  reverse  it.     Ibid. 

19.  A  writ  of  error  is  a  commission  by  which 
the  judges  of  one  court  are  authorized  to  examine 
a  record  upon  which  a  judgment  was  given  in- 
another  court;  and  on  such  examination  to  re- 
verse or  affirm  the  same.  Cohens  v.  The  State 
of  Virginia,  6  Wheat.  264;  5  Cond.  Rep.  90. 

20.  "where  a  state  obtains  a  judgment  against 
an  individual,  and  the  court  rendering  such  judg- 
ment overrules  a  defence  set  up  under  the  consti- 
tution and  laws  of  the  United  States,  the  transfer 
of  the  record  into  the  supreme  court,  for  the  sole 
purpose  of  inquiring  whether  the  judgment  vio- 
lates the  constitution  or  laws  of  the  United  States, 
cannot  be  denominated  a  suit  commenced  or 
prosecuted  aga,in5t  the  state,  whose  judgment  is 
so  far  re-examined,  within  the  eleventh  amend- 
ment to  the  constitution  of  the  United  States. 
Ibid. 

21.  An  exception  to  the  opinion  of  the  court 
is  necessary,  only,  when  the  alleged  error  can- 
not otherwise  appear  on  the  record.  Muckers 
Heirs  v.  Thomas,  7  Wheat.  530;  5  Cond.  Rep. 
334. 


22.  A  cause  of  action  defectively  or  inaccu- 
rately set  out,  is  cured  by  the  verdict ;  because 
to  entitle  the  plaintiff  to  recover,  all  the  circum- 
stances necessary  in  form  or  in  substance,  to 
make  out  his  cause  of  action,  so  imperfectly 
stated,  must  be  proved  at  the  trial.  But  where 
no  cause  of  action  is  stated,  none  can  be  pre- 
sumed to  have  been  proved.  Renncr  v.  The 
Bank  of  Columbia,  9  Wheat.  581  ;  5  Cond.  Rep. 
691. 

23.  A  judge  cannot  be  required  to  declare  the 
law  on  hypothetical  questions,  which  do  not  be- 
long to  the  cause  on  triaJ.  He  may  refuse  to 
give  an  opinion  on  such  a  point,  and  if  the  party 
propounding  the  question  is  dissatisfied  with  it, 
he  may  except  to  the  refusal ;  which  exception 
will  avail  him,  if  he  show  that  the  question  was 
warranted  by  the  testimony,  and  that  the  opinion 
he  asked  ought  to  have  been  given.  But  if  he 
proceeds  to  state  the  law,  and  slates  it  erro- 
neously, his  opinion  ought  to  be  revised  :  and  if 
it  can  have  had  any  influence  on  the  jury,  their 
verdict  ought  to  be  set  aside.  Elting  v.  The 
Bank  of  the  United  States,  11  Wheat.  59  ;  6  Cond. 
Rep.  216. 

24.  If  evidence  is  offered  and  rejected  by  the 
court,  and  an  exception  taken,  and  upon  the  pro- 
duction of  further  proof  the  evidence  is  subse- 
quently admitted,  the  judgment  will  not  be  re- 
versed even  if  the  court  below  was  wrong  in 
originally  refusing  the  testimony.  Hinders  Lessee 
v.  Longivorth,  11  Wheat.  199;  6  Cond.  Rep. 
270. 

25.  As  a  general  rule,  the  superior  court,  in 
reviewing  the  decision  of  the  inferior  court  in 
admitting  evidence,  will  confine  itself  to  the 
specific  objection  raised  in  the  court  below. 
Ibid. 

26.  Where  there  is  a  joint  judgment  against 
several  defendants,  and  one  only  sues  out  the 
writ  of  error,  without  joining  the  others,  it  is 
irregular;  but  if  the  others  refuse  to  join  in  it. 
qucrij,  whether  the  party  may  not  have  sum- 
mons and  severance  1  IVilliams  v.  The  Bank  of 
the  United  States,  11  Wheat.  414;  6  Cond.  Rep. 
368. 

27.  Where  the  burden  of  proof  of  certain  spe- 
cific defences  set  up  by  the  defendant  is  on  him, 
and  the  evidence  presents  contested  facts,  an 
absolute  direction  from  the  court,  that  the  mat- 
ters produced  in  evidence  by  defendant  were 
sufficient  in  law  to  mamtain  the  issue  on  his 
part,  and  that  the  jury  ought  to  render  their  ver- 
dict in  his  favour,  is  erroneous :  and  a  judgment 
rendered  upon  a  verdict  purporting  to  have  been 
given  under  such  a  charge,  will  be  reversed  ; 
although  the  record  was  made  up  as  upon  a  bill 
of  exceptions,  taken  at  a  trial  before  a  jury,  upon 
the  matters  in  issue,  no  such  trial  ever  having 
taken  place ;  and  the  case  having  assumed  that 
shape  by  the  agreement  of  the  parties,  in  order 
to  take  the  opinion  of  the  court  upon  certain 
questions  of  law.  Uiuted  Stales  v.  Tdlotson  et  al., 
12  Wheat.  180;  6  Cond.  Rep.  507. 

28.  A  case  may  be  brought  to  the  supreme 
court  of  the  United  States,  from  the  highest  court 
of  law  or  equity  in  a  state,  under  the  twenty-filtn 
section  of  the  judiciary  act  of  1789,  by  a  writ  of 
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error  issued  by  the  clerk  of  a  circuit  court,  in  the 
form  prescribed  under  the  ninth  section  of  the 
act  of  May  8,  1792;  and  it  is  not  necessary  that, 
in  such  case,  the  writ  itself  should  state  that  it 
issued  upon  a  final  judgnnent,  or  that  the  court 
to  which  it  issued,  is  the  highest  court  in  which 
a  decision  of  the  suit  could  be  had.  Buel  v.  Van 
Ness,  8  Wheat.  312;  5  Cond.  Rep.  445. 

29.  A  writ  of  error  does  not  lie  to  the  supreme 
court,  to  reverse  the  judgment  of  the  circuit 
court,  in  a  civil  action  which  has  been  carried 
up  to  the  circuit  court  from  the  district  court,  by 
writ  of  error.  United  States  v.  John  Goodwin,  7 
Cranch, 108:  2  Cond.  Rep.  434. 

30.  The  supreme  court  refused  to  reverse  the 
decree  of  the  circuit  court  of  the  county  of 
Washington,  although  an  error  had  been  com- 
mitted in  proceeding  under  the  mandate  of  the 
court,  as  the  plaintiff  could  obtain  no  benefit 
from  the  reversal.  CampbeWs  Exhs  v.  Pratt,  2 
Peters,  354. 

31.  Generally  speaking,  matters  of  practice, 
in  the  inferior  courts,  do  not  constitute  subjects 
on  which  errors  can  be  assigned  in  an  appellate 
court.  Parsons  v.  Bedford,  3  Peters,  445. 

32.  The  exercise  of  the  discretion  of  the  court 
below,  in  refusing  or  granting  amendments  of 
pleadings  or  motions  for  new  trials,  affords  no 
grounds  for  a  writ  of  error.  In  overruling  a  mo- 
tion for  leave  to  withdraw  a  replication  and  file 
a  new  one,  the  court  exercised  a  new  one  ;  and 
the  reason  assigned,  as  influencing  that  discre- 
tion, cannot  affect  the  decision.  United  States  v. 
Buford,  3  Peters.  31. 

33.  If  a  writ  of  error  be  brought  by  the  de- 
fendant in  the  original  action,  the  judgment  of 
the  supreme  court  can  only  affirm  that  of  the 
circuit  court,  and  consequently  the  matter  in 
.'lispute  cannot  exceed  the  amount  of  that  judg- 
ment. Nothing  but  that  judgment  is  in  dispute 
between  the  parties.  Gordon  v.  Ogden,  3  Pe- 
ters, 34. 

34.  The  supreme  court  has  no  authority,  on  a 
writ  of  error  from  a  state  court,  to  declare  a 
state  law  void  on  account  of  its  collision  with  a 
state  constitution,  it  not  being  a  case  embraced 
in  the  judiciary  act,  which  gives  the  power  of  a 
writ  of  error  to  the  highest  judicial  tribunal  of 
the  state.     Jackson  v.  Lamphire,  3  Peters,  280. 

35.  The  record  consisted  of  the  petition,  the 
jftiswer,  the  whole  testimony,  as  well  depositions 
as  documents,  introduced  by  either  party,  and 
the  fiat  of  the  judsre,  that  Armor,  the  plaintiff 
below,  recover  the  debt  as  demanded.  By  the 
court: — The  difficulty  is  to  decide  under  what 
charaorter  we  shall  consider  tliis  reference  to  the 
revising  power  of  the  supreme  court.  If  treated 
strictly  as  a  writ  of  error,  it  is  certainly  not  an 
attribute  of  that  writ,  according  to  the  common 
law  doctrine,  to  submit  the  testimony  as  well  as 
the  law  of  the  case  to  the  revision  of  the  court; 
and  then  there  is  no  mode  in  which  the  court 
can  treat  this  case,  but  in  the  nature  of  a  bill  of 
exceptions.  The  court  is  not  at  liberty  to  treat 
this  case  as  an  appeal  in  a  court  of  equity  juris- 
diction, under  the  act  of  1803,  because  the  party 
has  not  brought  up  his  cause  by  appeal,  but  by 


writ  of  error.  Louisiana.    Parsons  v.  Armor  and 
Oakey,  3  Peters,  425. 

36.  In  a  case  which  came  before  the  supreme 
court,  in  which,  on  the  principal  objections  to 
the  judgment  of  the  inferior  court,  a  majority  of 
the  justices  considered  that  there  was  no  errorj 
yet,  as  on  other  points  in  the  cause,  the  minori- 
ties united  in  favour  of  reversal,  the  judgment 
was  reversed.  The  court  said,  "Although  on 
each  of  the  principal  objections  relied  on,  as 
showing  error  in  the  proceedings  of  the  district 
court,  a  rftajority  of  the  members  of  this  court 
think  there  is  no  error;  yet  the  judgment  of  the 
district  court  must  be  reversed,  as  on  the  ques- 
tion of  reversal  the  minorities  unite  and  consti- 
tute a  majority  of  the  court."  Smith  v.  The 
United  States,  5  Peters,  295. 

37.  The  defendants  in  the  court  below  pleaded 
performance,  and  the  plaintiffs  alleged,  as  the 
breach,  that  at  the  time  of  the  execution  of  the 
bond  there  were  in  the  hands  of  Rector,  as  sur- 
veyor, to  be  applied  and  disbursed  by  him  in  the 
discharge  of  the  duties  of  his  office,  for  the  use 
and  benefit  of  the  United  States,  divers  sums  of 
money,  amounting,  &c.,  and  that  the  said  Rec- 
tor had  not  applied  or  disbursed  the  same,  or 
any  part  thereof,  for  the  use  and  benefit  of  the 
United  States,  as  in  the  execution  of  the  duties 
of  his  office  he  ought  to  have  done.  The  jury 
found  for  the  plaintiff,  and  assessed  the  damages 
for  the  breach  of  the  condition  at  forty  thousand 
dollars,  and  the  judgment  was  entered  "quod 
recuperet"  the  damages,  not  the  debt.  This 
judgment  is  clearly  erroneous.  Farrar  and  Brown 
v.  The  United  States,  5  Peters.  373. 

38.  It  would  seem,  that  in  adopting  this  form 
of  rendering  the  judgment,  the  court  below  has 
been  misled  by  the  application  of  the  twentj'- 
sixth  section  of  the  act  of  1789  to  this  subject. 
That  section,  if  it  sanctions  such  a  judgment  at 
all,  is  expressly  confined  to  three  cases,  default, 
confession,  and  demurrer.     Ibid. 

39.  The  supreme  court  can  only  reverse  a 
judgment  when  it  is  shown  that  the  court  below 
has  erred.  It  cannot  proceed  upon  conjecture 
of  what  the  court  below  may  have  laid  down  for 
law :  it  must  be  shown,  in  order  to  be  judged, 
what  instructions  were  in  fact  given,  and  what 
were  refused.  Bradstreet  v.  Huntington,  5  Peters, 
402. 

40.  On  the  reversal  of  an  erroneous  judgment, 
the  law  raises  an  oblig'ation  on  the  party  to  the 
record,  who  received  the  benefit  of  it,  to  make 
restitution  to  the  other  party  for  what  he  has 
lost.  Sometimes  this  is  done  by  a  writ  of  resti- 
tution, without  a  scire  facias,  when  the  record 
shows  the  money  has  been  paid  ;  in  other  cases, 
a  scire  facias  may  be  necessary  to  ascertain  the 
amount.  Bank  of  the  U.  States  v.  The  Bank  of 
JiMshington,  6  Peters,  8. 

41.  The  court  refused  to  quash  a  writ  of  error 
on  the  ground  that  the  record  was  not  filed  with 
the  clerk  of  the  court  until  the  month  of  June, 
1832,  the  writ  having  been  returnable  to  January 
term,  1832.  The  defendant  in  error  might  have 
availed  himself  of  the  benefit  of  the  twenty- 
ninth  rule  of  the  court,  which  gave  him  the  right 
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to  docket  and  dismiss  the  cause.  Pickett's  Heirs 
V.  Legcncood  et  al.,  7  Peters,  144. 

42.  The  appropriate  use  of  a  writ  of  error, 
coram  vobis,  is  to  enable  a  court  to  correct  its 
own  errors ;  those  errors  which  precede  the  ren- 
dition of  the  judgment.  In  practice,  the  same 
end  is  now  generally  attained  by  motion,  sus- 
tained, if  the  case  require  it,  by  affidavits;  and 
the  latter  mode  has  superseded  the  former  in  the 
British  practice.     Ibid. 

43.  In  the  circuit  court  for  the  district  of  Ken- 
tuckj-,  a  judgment  in  favour  of  the  plaintiff  in 
an  ejectment,  was  entered  in  1798,  and  no  pro- 
ceedings on  the  same  until  1830,  when  the  period 
of  the  demise  having  expired,  the  court,  on  mo- 
tion, and  notice  to  one  of  the  defendants,  made 
an  order  inserting  a  demise  of  fifty  years.  It 
having  been  afterwards  shown  to  the  court  that 
the  parties  really  interested  in  the  land,  when 
the  motion  to  amend  was  made,  had  not  been 
noticed  of  the  proceeding,  the  court  issued  a 
writ  of  error  coram  vobis.  and  gave  a  judgment 
sustaining  the  same,  and  that  the  order  e.xtend- 
ing  the  demise  should  be  set  aside.  From  this 
judgment  a  writ  of  error  was  prosecuted  to  this 
conrt ;  and  it  was  held  that  the  judgment  on  the 
writ  of  error  coram  vobis.  was  not  such  a  judg- 
ment as  could  be  brought  up  by  a  writ  of  error 
for  decision  to  the  supreme  court.     Ibid. 

44.  A  writ  of  error,  brought  in  the  name  of 
"Mary  Deneale  and  others,"  was  dismissed  for 
irregularity;  all  the  parties  should  have  been 
named.  A  new  one,  in  due  form,  may  be  brought. 
Deneale  and  others  v.Slump''s  Executors,  8  Peters, 
526. 

45.  Where  there  is  no  evidence  tending  to 
prove  a  particular  fact,  the  court  are  bound  so  to 
instruct  the  jury,  when  requested  ;  but  they  can- 
not legally  give  any  instruction  which  shall  take 
from  the  jury  the  right  of  weighing  what  effect 
the  evidence  shall  have.  An  instruction  to 
the  jury,  founded  on  part  of  the  evidence 
only,  is  error.  Greenleaf  v.  Birth,  9  Peters, 
292. 

46.  It  is  incumbent  on  a  plaintiff  in  error,  to 
make  out  an  alleged  error,  clearly  and  satisfac- 
torily. Every  reasonable  intendment  should  be 
in  favour  of  a  judgment  of  a  court.  Ventress  v. 
Smith,  10  Peters,  161. 

47.  In  order  to  bring  a  case  for  a  writ  of  error, 
or  an  appeal  to  the  supreme  court,  from  a  court 
of  the  highest  jurisdiction  of  any  of  the  states, 
within  the  twenty-fifth  section  of  the  judiciary 
act,  it  must  appear  on  the  face  of  the  record  :  1. 
That  some  one  of  the  questions  stated  in  that 
section  did  arise  in  the  state  court.  2.  That  the 
question  was  decided  by  the  state  court,  as  re- 
quired in  the  same  section.  It  is  not  necessary 
that  the  question  should  appear  on  the  record  to 
have  been  raised,  and  the  decision  made  in  di- 
rect and  positive  terms,  ipsissimis  verbis;  but  it 
is  sufficient,  if  it  appears  by  clear  and  necessary 
intendment,  that  the  question  must  have  been 
raised,  and  must  have  been  decided,  in  order  to 
have  induced  the  judgment.  It  is  not  sufficient 
to  show  that  a  question  might  have  arisen,  or 
been  applicable  to  the  case ;  unless  it  is  farther 
phown  on  the  record  that  it  did  arise,  and  was 


applied,  by  the  statement,  to  the  case.     Crowell 
V.  Randell,  10  Peters,  368. 

48.  The  onus  probandi  of  the  amount  in  con- 
troversy, to  establish  the  jurisdiction  of  the  su- 
preme court,  on  a  case  brought  up  by  writ  of 
error,  is  upon  the  party  seeking  to  obtain  the 
revision  of  the  case.  He  may  prove  that  the 
value  exceeds  two  thousand  dollars,  e.vclusive 
of  costs.     Hagan  v.  Foison,  10  Peters,  160. 

49.  Although  there  may  have  been  errors  and 
imperfections  in  the  record  and  proceedings  in  a 
case,  in  the  circuit  court,  if  the  parties  go  to  a 
trial  in  the  case,  they  may  be  considered  as 
waived  :  and  they  cannot  constitute  an  objection 
to  the  judgment  of  the  circuit  court,  after  ver- 
dict, on  a  writ  of  error  to  the  supreme  court. 
Evans  v.  Gee,  11  Peters,  80. 

50.  A  writ  of  error  was  issued  to  •'  the  judges 
of  the  superior  court  for  the  county  of  Gwinnett, 
in  the  state  of  Georgia,"  commandinii  them  to 
send  to  the  supreme  court  of  the  United  States, 
the  record  and  proceedings  in  the  said  .superior 
court  of  the  county  of  Gwinnett,  between  the 
state  of  Georgia,  plaintiff,  and  Samuel  A.  Worces- 
ter, defendant,  on  an  indictment  in  that  court. 
The  record  of  the  court  of  Gwinnett  was  returned, 
certified  by  the  clerk  of  the  court,  and  was  also 
authenticated  by  the  seal  of  the  court.  It  was 
returned  with,  and  annexed  to,  a  writ  of  error, 
issued  in  regular  form,  the  citation  being  signed 
by  one  of  the  associate  justices  of  the  supreme 
court,  and  served  on  the  governor  and  attorney- 
general  of  the  state,  more  than  thirty  days  be- 
fore the  commencement  of  the  term  to  which 
the  writ  of  error  was  returnable.  By  the  court : 
— The  judicial  act,  so  far  as  it  prescribes  the 
mode  of  proceeding,  appears  to  have  been  liter- 
ally pursued.  In  February,  1797,  a  rule  was 
made  on  this  subject,  in  the  following  words : 
•'  It  is  ordered  by  the  court,  that  the  clerk  of  the 
court  to  which  any  writ  of  error  shall  be  directed, 
may  make  return  of  the  same,  by  transmitting  a 
true  copy  of  the  record,  and  of  all  proceedings 
in  the  same,  under  his  hand  and  the  seal  of  the 
court."  This  has  been  done.  But  the  signature 
of  the  judge  has  not  been  added  to  that  of  the 
clerk.  The  law  does  not  require  it.  The  rule 
does  not  require  it.  Worcester  v.  The  State  of 
Georgia,  6  Peters,  515. 

5 1 .  The  circuit  court  of  Massachusetts  has  no 
cognizance  of  causes  of  admiralty  and  maritime 
jurisdiction,  from  the  district  court  of  Maine,  ex- 
cept by  appeal ;  and  a  writ  of  error  therein  will 
be  quashed.  M^Lellan  v.  The  United  States,  1 
Gallis.  C.  C.  R.  227. 

52.  It  is  error  for  the  court  to  declare  a  ques- 
tion of  law  to  be  a  question  of  fact.  United 
States  V.  Carlton,  1  Galiis.  C.  C.  R.  400. 

53.  Although  an  error  appear  on  the  record, 
yet,  if  in  distinct  pleading,  a  complete  bar  is 
shown  to  the  action,  the  judgment  must  be 
affirmed.     Ibid. 

54.  On  a  reversal  of  a  judgment,  in  an  action 
brought  by  writ  of  error  from'  the  district  court 
of  Maine,  the  circuit  court  of  Massachusetts  may, 
if  justice  require  it,  award  a  venire  facias  de 
novo,  triable  at  the  bar  of  the  circuit  court. 
United  States  v,  Sawyer,  1  Gallis.  C  C.  R.  86. 
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65.  A  mere  reversal  of  a  judgment,  on  a  -writ 
of  error,  is  not  a  bar  to  a  future  suit,  in  law  or 
equity.  Harvey  v.  Richards,  2  Gallis.  C.  C.  R. 
216. 

56.  Upon  a  writ  of  error,  if  the  verdict  below 
was  given  on  an  immaterial  issue,  a  repleader 
cannot  be  awarded;  but  judgment  must  be  ren- 
dered against  the  party  who  committed  the  first 
fault,  if  there  be  sufficient  matter  on  which  to 
found  the  judgment.     United  States  v.  Burnham, 

1  Mason'.s  C.  C.  R.  57. 

57.  Nothing  can  be  alleged  for  error,  which 
contradicts  a  record.  Field  v.  Gibhs,  Peters'  C. 
C. R.  155. 

58.  It  is  only  in  case  of  a  final  judgment,  in 
the  circuit  court,  that  a  writ  of  error  will  lie. 
Rutherford  v.  Fisher,  4  Dallas,  22;  1  Cond.  Rep. 
216. 

59.  Although,  when  a  case  has  been  certified, 
on  a  division  of  opinion,  from  the  circuit  to  the 
supreme  court,  the  court  will  decide  only  on  the 
questions  certified:  yet  a  writ  of  error  may 
afterwards  be  brought  in  the  same  case,  after  a 
final  judgment  in  the  circuit  court.     Ogle  v.  Lee, 

2  Cranch,  33. 

60.  A  writ  of  error  will  not  lie  on  the  refusal 
of  the  circuit  court  to  continue  a  cause;  nor  is 
the  refusal  of  the  court  to  grant  a  new  trial 
matter  for  a  writ  of  erior.  Wood  v.  Young,  4 
Cranch,  237  ;  2  Cond.  Rep.  97 ;  Henderson  v. 
Moore,  5  Cranch,  11;  2  Cond.  Rep.  172;  Bar  v. 
Graf-,  4  Wheat.  213;  4  Cond.  Rep.  426. 

61.  The  refusal  of  the  circuit  court  to  rein- 
state a  case,  after  a  new  suit,  is  not  a  ground  for 
a  writ  of  error.  United  States  v.  Evans,  5 
Cranch,  280 ;  2  Cond.  Rep.  256. 

62.  The  refusal  of  the  circuit  court  to  allow  a 
plea  to  be  amended,  or  a  new  plea  filed,  or  to 
continue  a  cause,  is  not  a  cause  of  error.  Mary- 
land Ins.  Co.  v.  Hodgson,  6  Cranch,  206;  2 
Cond.  Rep.  347. 

63.  No  writ  of  error  lies  to  the  supreme  court, 
in  criminal  cases,  from  the  judgment  of  the  cir- 
cuit court  of  the  District  of  Columbia.  Ross  v. 
Triplet!,  3  Wheat.  600;  4  Cond.  Rep.  351. 

64.  Upon  a  statement  of  facts,  subject  to  the 
opinion  of  the  circuit  court,  and  a  general  verdict 
given,  subject  to  that  opinion,  a  writ  of  error  lies 
to  the   supreme   court.      Brent  v.  Chapman,  5 

.Cranch,  358;  2  Cond.  Rep.  279;  Faw  v.  Ro- 
berdeau's  E.i^r,  3  Cranch,  174;  1  Cond.  Rep. 
483. 

65.  No  writ  of  error  will  lie  from  the  general 
court  of  the  northwestern  territory  of  the  United 
States,  to  the  supreme  court,  under  any  act  of 
con<^ess.  Clarke  v.  Bazadone,  1  Cranch,  212; 
1  Cond.  Rep.  294. 

66.  Under  the  twenty-fifth  section  of  the  judi- 
ciary act,  no  writ  of  error  lies  from  the  judij^ment 
of  a  state  court,  if  the  decision  is  in  favour  of  the 
privilege  .set  up  under  an  act  of  congress.  Given 
V.  Calddcugh,  3  Cranch,  268. 

67.  A  case  which  is  within  the  jurisdiction  of 
the  supreme  court,  in  which  a  stale  has  an  inte- 
rest, must  be  one  in  which  such  stale  is  either 
nominally,  or  substantially,  a  party.  Fotvler  v. 
Lindsay,  3  Dall.  411  ;   1  Cond.  l{ep.  189. 

68.  The  same  point  was  decided  in  the  case 


of  the  State  of  New  York  v.  The  State  of  Con- 
necticut.    4  Dall.  3  ;   1  Cond.  Rep.  203. 

69.  To  sustain  a  writ  of  error  to  the  supreme 
court  of  the  United  Slates,  under  the  judiciary 
act  of  1789,  the  value  in  controversy  must  ex- 
ceed two  thousand  dollars;  and  where  the  law 
gives  no  rule,  the  demand  of  the  plaintifi'  must 
furnish  one  ;  and  where  the  law  gives  the  rule, 
the  legal  cause  of  action,  and  not  the  plaintiff''3 
demand,  must  be  regarded.  Wilson  v.  Daniel, 
3  Dall.  401;   1  Cond.  Rep.  185. 

70.  No  writ  of  error  lies  from  the  district  court 
of  Maine,  to  the  supreme  court;  but  from  that 
court,  by  the  tenth  section  of  the  act  of  1789,  to 
the  circuit  court  of  Massachusetts.  United 
States  V.  Weeks,  5  Cranch,  1;  2  Cond.  Rep.  171. 

71.  No  writ  of  error  lies  to  the  supreme  court, 
for  an  error  of  fact.  Penhallow  v.  Doane,  3  Dall. 
54;   1  Cond.  Rep.  21. 

72.  On  the  trial  of  a  suit  in  the  district  court 
of  the  United  States  for  the  eastern  district  of 
Louisiana,  one  of  the  defendants  took  a  separate 
defence;  and  he  afterwards  prosecuted  a  writ 
of  error  to  the  supreme  court,  without  joining 
the  other  two  defendants  in  the  writ.  The  other 
defendants  also  issued  a  separate  writ  of  error; 
and  the  plaintiffs  in  error,  in  each  writ,  gave 
several  appeal  bonds.  The  court  overruled  a 
motion  to  dismiss  the  cause;  the  ground  of  the 
motion  being,  that  but  one  writ  of  error  could 
be  sued  out,  and  that  all  the  defendants  should 
have  united  in  the  same.  Cox  and  Dick  v.  The 
United  States,  6  Peters,  172. 

73.  A  writ  of  error  will  not  lie  to  the  circuit 
court  of  the  United  States,  to  revise  its  decision 
in  refusing  to  grant  a  writ  of  venditioni  exponas, 
issued  on  a  judgment  obtained  in  that  court.  A 
writ  of  error  does  not  lie  in  such  a  case.  Boyle 
V.  Zacharie  and  Turner,  6  Peters,  648. 

74.  All  motions  to  quash  executions  are  ad- 
dressed to  the  sound  discretion  of  the  court,  and 
as  a  summary  relief  which  the  court  is  not  com- 
pellable to  allow.  The  party  is  deprived  of  no 
right  by  the  refusal ;  and  he  is  at  full  liberty  to 
redress  his  grievance  by  writ  of  error,  or  audita 
querela,  or  other  remedy  known  to  the  common 
law.  The  refusal  to  quash,  is  not,  in  the  sense 
of  the  common  law,  a  judgment,  much  less  a 
final  judgment.  It  is  a  mere  interlocutory  order. 
Even  at  common  law,  error  only  lies  from  a  final 
judgment;  and  by  the  express  provisions  of  the 
judiciary  act  of  1789,  a  writ  of  error  lies  to  this 
court  only  in  cases  of  final  judgments.     Ibid. 

75.  In  conformity  with  the  charter  of  the 
Chesapeake  and  Ohio  Canal  Company,  an  inqui- 
sition, issued  at  the  instance  of  the  company,  by 
a  justice  of  the  peace  in  the  county  of  Wash- 
ington, District  of  Columbia,  addressed  to  the 
marshal  of  the  district,  was  executeil  and  re- 
turned to  the  circuit  court  of  the  county  of 
Washington,  estimating  the  value  of  the  lands 
mentioned  in  the  warrant,  and  all  the  damages 
the  owners  wouUl  sustain  by  cutting  the  canal 
through  the  land,  at  one  thousand  dollars.  Cer- 
tain objections  being  filed  to  the  incjuisition,  the 
court  quashed  the  same  ;  and  a  writ  of  error  was 
brought  on  this  judgment.  By  the  court: — The 
order  or  judgment,  quashing  the  inquisition  in 
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this  case,  is  not  final.  The  law  authorizes  the 
court,  '•  at  its  discretion,  as  often  as  may  be 
necessary,  to  direct  another  inquisition  to  be 
taken."  The  order  or  judgment,  therefore, 
quashing  the  inquisition,  is  in  the  nature  of  an 
order  setting  aside  a  verdict,  lor  the  purpose  of 
awarding  a  venire  facias  de  novo.  A  writ  of 
error  will  not  lie  to  the  supreme  court,  from  such 
an  order.  The  Chesapeake  and  Ohio  Canal  Com- 
pany V.  The  Union  Bank  of  Georgetown,  8  Pe- 
ters, 259. 

76.  Where  the  court  charged  the  jury  that  the 
defendant  was  entitled  to  no  more  than  nominal 
damages  in  an  action  against  the  collector  of  the 
port  of  New  York  for  detaining  goods  until  they 
had  greatly  deteriorated,  under  a  claim  for 
higher  duties  than  they  were  legally  liable  to 
pay;  and  the  jury  gave  the  plaintiff  no  more 
than  nominal  damages:  it  was  held  that  a  writ 
of  error  would  lie  lor  the  plaintiff  to  revise  the 
opinion  of  the  court.  Tracy  v.  Swartwout,  10 
Peters,  80. 

77.  The  courts  of  Virginia  have  been  very 
liberal  in  admitting  any  plea  at  the  next  term 
after  an  office  judgment,  which  was  necessary 
to  bring  forward  the  substantial  merits  of  the 
case;  but  at  a  subsequent  term,  it  is  matter  of 
discretion  with  the  court,  whether  they  will  ad- 
mit any  plea  at  all.  A  writ  of  error  will  not  lie 
in  a  case  where  this  discretion  has  been  exer- 
cised. Jacob  Resler  v.  James  Shehee,  1  Cranch. 
110;   1  Cond.  Rep.  2.59. 

78.  A  writ  of  error  does  not  lie  at  common 
law,  on  the  refusal  of  the  court  to  grant  a  new 
trial.  United  States  v.  Gibrit.  2  Suniner's  C.  C. 
R.  19. 

79.  According  to  the  constitution  of  the  Uni- 
ted States,  '■  no  fact  once  tried  by  a  jury  shall  be 
otherwise  re-examined,  than  according  to  the 
rules  of  the  common  law."     Ibid. 

80.  No  writ  of  error  lies  to  a  state  court,  un- 
der the  twenty-fifth  section  of  the  judiciary  act 
of  1789,  unless  there  is  something  apparent  on 
the  record,  bringing  the  case  within  the  jurisdic- 
tion of  the  court,  according  to  the  provisions  of 
that  section.  Inglee  v.  Coolidge,  2  Wheat.  363  ; 
4  Cond.  Rep.  155. 

81.  On  a  writ  of  error  to  a  state  court,  under 
the  twenty-fifth  section  of  the  judiciary  act  of 
1789,  it  is  sufficient  to  give  the  supreme  court 
jurisdiction  on  the  writ  of  error,  if  the  record 
shows  an  act  of  congress  was  applicable  to  the 
case,  antl  was  misconstrued.  Jliller  v.  Nichols, 
4  Wheat.  3J1 ;  4  Cond.  Rep.  465. 

82.  If  a  party,  in  point  of  law,  is  entitled  to  a 
particular  direction  of  the  court,  and  the  court 
refuse  to  give  it.  a  writ  of  error  may  issue;  al- 
though it  may  afterwards  give  a  direction,  which, 
by  inference  and  argumelit,  may  be  pressed  to 
the  same  extent.  The  party  has  a  rieht  to  a 
direct  and  positive  instruction;  and  the""jury  are 
not  to  be  left  to  believe  in  distinctions,  where 
none  exist,  or  to  reconcile  propositions  by  mere 
ai'^unient  and  inference.  Livingston  et  ah  v. 
Maryland  Ins.  Co.,  7  Cranch,  506  ;  2  Cond.  Rep. 
589.  '         '  ^ 

83.  A  writ  of  error  does  not  lie  to  an  order  of 
the  court  below  to  stay  the  proceedings,  finally, 
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upon  suggestion  of  the  attorney  of  the  United 
States,  in  a  case  to  which  the  United  States  are 
not  parties;  but  the  court  will  award  a  manda- 
mus, nisi,  in  the  nature  of  a  prccedendo.  Liv- 
ingston v.  Dorgenois,  7  Cranch,  477 :  2  Cond. 
Rep.  618. 

84.  Under  the  judiciary  act  of  September  24. 
1789,  ch.  20,  and  the  act  of  March  3,  1803,  ch'. 
353,  causes  of  admiralty  and  maritime  jurisdic 
tion,  or  in  equity,  cannot  be  removed  from  the 
circuit  to  the  supreme  court,  by  writ  of  error. 
The  San  Pedro,  2  Wheat.  132;  4  Cond.  Rep.  65. 

85.  If  the  heirs  be  made  parties,  by  order  of 
the  court  in  which  the  suit  is  brought,  and  judg- 
ment is  entered  against  them  by  default,  for 
want  of  a  plea,  upon  a  summons  and  count 
against  the  original  defendant,  they  may  sue 
out  a  writ  of  error,  and  reverse  the  judgment. 
Macker^s  Heirs  v.  Thomas,  7  Wheat.  530;  5 
Cond.  Rep.  334. 

•  86.  If  judgment,  in  an  action  of  trespass,  be 
rendered  against  one  defendant  by  default,  and 
in  favour  of  the  other  defendant,  upon  a  plea, 
the  former  ma)-,  alone,  bring  a  writ  of  error. 
Ibid. 

87.  The  defendant  entered  a  plea  of  the 
statute  of  limitations  to  the  case  of  the  com- 
plainants, and  the  plea  was  overruled.  This  is 
not  a  final  judgment,  on  which  a  writ  of  error 
will  lie.  Rutherford  v.  Fisher,  4  Dall.  22;  1 
Cond.  Rep.  216. 

88.  The  refusal  of  the  circuit  court  of  the 
District'  of  Columbia,  to  quash  an  execution 
issued  by  the  mayor  of  Georgetown,  on  motion, 
is  not  a  judgment  on  which  a  writ  of  error  will 
lie.  Mountz  v.  Hodgson  et  al.,  4  Cranch,  324;  2 
Cond.  Rep.  127. 

89.  A  writ  of  error  will  lie  from  the  supreme 
court,  upon  the  judgment  of  a  circuit  court,, 
awarding  a  peremptory  mandamus  to  restore  to. 
office:  but  this  can  only  be  when  the  matter  in 
controversy  is  sufficient  to  give  jurisdiction  to 
the  court ;  and  as  nothing  is  in  controversy  but 
the  office,  its  value  must  be  ascertained  by  the 
salary.  Columbian  Ins.  Co.  v.  Wheelwright,  7 
Wheat.  534;  5  Cond.  Rep.  334. 

.  90.  A  writ  of  error  will  not  lie  to  the  judg- 
ment of  a  circuit  court,  granting  or  refusing  a 
motion  to  amend.  Denn  v.  Craig,  9  Wheat. 
576:  o  Cond.  Rep.  687. 

91.  The  allowance  or  disallowance  of  amend- 
ments, is  not  matter  for  which  error  lies.  Chirac 
et  al.  v.Rcinickcr,  11  Wheat.  280;  6  Cond.  Rep. 
310. 

92.  If  the  writ  of  error  be  brought  by  the 
plaintiff  below,  then  the  sum  which  the  decla- 
ration shows  to  be  due,  may  be  still  recovered, 
should  the  judg-ment  for  a  smaller  sum  be  re- 
versed ;  and,  consequently,  the  whole  sum 
claimed  is  still  in  dispute.  Gordon  v.  Ogden,  3 
Peters,  34. 

93.  But  if  the  writ  of  error  be  brought  by  the 
defendant  on  the  original  action,  the  judgment 
of  the  supreme  court  can  only  affirm  that  of  the- 
circuit  court;  and,  consequently,  the  matter  in 
dispute  cannot  exceed  the  amount  of  that  judg- 
ment.    Ibid. 

94.  The  supreme  court  have  not  jurisdiction 

4d 


626 


ERROR,  AND  WRIT  OF  ERROR. 


Writs  of  Error  under  the  Twenty-Fifth  Section  of  the  Judiciary  Act  of  1789. 


in  a  case  ia  which  separate  decrees  have  been 
entered  ia  the  circuit  court  for  the  wages  of  sea- 
men; the  decree  in  no  one  case  amounting  to 
two  thousand  dollars,  although  the  amount  of 
the  several  decrees  together  exceeded  that  sum  ; 
and  the  seamen  in  each  case  claimed  under  the 
same  contract.  Oliver  v.  Alexander,  6  Peters. 
143. 

95.  The  plaintiff,  in  the  District  of  Columbia, 
claimed,  in  his  declaration,  the  sum  of  one  thou- 
sand two  hundred  and  forty-one  dollars,  and  laid 
his  damages  at  one  thousand  dollars;  a  general 
verdict  having  been  given  against  him,  the  mat- 
ter in  dispute  is  the  sum  he  claims,  ad  quod 
damnum.  The  court  cannot  judicially  take  no- 
tice, that  by  computation  it  may  possibly  be 
made  out  as  matter  of  inference  from  the  plain- 
tiff's declaration,  that  the  claim  may  be  less 
than  one  thousand  dollars;  much  less  can  it  take 
such  notice  in  a  case  where  the  plaintiff  might 
be  allowed  interest  by  a  jury,  so  as  to  swell  the 
claim  beyond  one  thousand  dollars.  Scolt  v. 
Lunfs  Adm'r,  6  Peters,  349. 

96.  A  writ  of  error  to  the  circuit  court  is  the 
proper  process  to  correct  the  errors  of  the  district 
court,  in  common  law  actions.  United  Stales  v. 
Wonson,  1  Gallis.  C.  C.  R.  5. 

97.  The  mortgagees  in  Louisiana  filed  in  the 
circuit  court  their  petition,  stating  the  non-pay- 
ment of  the  debt  due  on  their  petition,  and  that, 
by  the  laws  of  Louisiana,  the  mortgage  imports 
a  confe.ssion  of  judgment,  and  entitled  them  to 
executory  process,  which  they  prayed  for.  With- 
out any  process  requiring  the  appearance  of  the 
mortgagors,  one  of  whom  resided  out  of  the 
state,  the  judge  ordered  the  executory  process 
to  issue.  Two  of  the  defendants,  who  were  re- 
sidents in  the  state,  prosecuted  a  writ  of  error, 
on  this  order,  to  the  supreme  court  of  the  United 
States.  Held,  that  the  order  for  executory  pro- 
cess was  not  a  final  judgment  of  the  circuit 
court,  on  which  a  writ  of  error  could  issue.  Levy 
y.  Fitzpatrick,  15  Peters,  167. 

98.  As  the  debtors  were  not  before  the  judge 
in  the  circuit  court  when  he  granted,  in  this 
case,  the  order  for  process,  the  order  for  the  pro- 
cess could  not  be  regarded  as  a  final  judgment, 
from  which  a  writ  of  error  could  be  prosecuted, 
under  the  twentj'-second  section  of  the  judiciary 
act  of  1789.  By  the  laws  of  Louisiana,  three 
days'  notice  of  a  sale  under  such  process  was 
required  to  be  given  to  the  debtors,  or  the  sale 
would  be  utterly  void.  Upon  that  notice,  the 
debtors  had  a  right  to  come  into  court  and  file 
th^r  petition,  and  set  up,  as  matter  of  defence, 
everything  that  could  be  assigned  for  error  in  a 
court  of  errors;  and  they  could  pray  for  an  in- 
junction in  the  circuit  court,  to  stay  the  execu- 
tory process,  till  the  matter  of  the  petition  could- 
be  heard  and  determined.  In  the  proceeding 
on  the  petition  and  answer,  iho.  whoU;  merit?  of 
the  case  between  the  parties,  including  the  ne- 
cessary questions  of  jurisdiction,  could  be  heard, 
and  a  final  jntigment  rendered.  Articles  738, 
739,  of  the  Louisiana  code  of  practice.     Ibid. 

99.  The  court  will  not,  on  motion,  dismiss  a 
writ  of  error  on  the  ground  that  the  proceedmgs 
m  the  case  from  the  circuit  court  are  not  so  set 


out  on  the  transcript  of  the  record  as  to  enable 
the  court  to  decide  on  any  question  in  the  case. 
The  plaintiff  in  error  is  entitled  to  be  heard,  in 
order  that  he  may  show,  if  he  can,  that  the  error 
of  which  he  complains  is  in  the  record;  and 
whether  it  does  so  appear  or  not,  is  a  matter 
which  cannot  be  inquired  into,  in  the  form  of  a 
motion  to  dismiss  a  writ  of  error.  Minor  v.  2\7- 
lotson,  17  Peters.  243. 

100.  If  the  instruction  of  the  court  be  erro- 
neous, y^t  if  the  instruction  could  have  had  no 
influence  with  the  jury,  it  affords  no  ground  for 
the  reversal  of  the  judgment.  The  United  States 
v.  Wright,  1  M'Lean,  C.  C.  R.  509. 

2.  Writs  of  Error  under  the  25th  Section  of  the 
Judiciary  Act  of  1789. 

10 1.  Where,  on  a  writ  of  error  to  the  high 
court  of  appeals  of  Maryland,  the  judgment 
there  given,  reversing  the  decision  of  the  general 
court,  is  reversed  in  the  supreme  court  of  the 
United  States,  the  plaintiff  in  error  will  be  enti- 
tled to  his  costs  in  all  the  courts,  and  the  man- 
date for  execution  issue  to  the  general  court. 
Clarke  v.  Harwood,  3Dall.  342  ;  1  Cond.Rep.  157. 

102.  Under  the  tvi'enty-fifth  section  of  the  ju- 
diciary act  of  1789,  ch.  20,  giving  an  appellate 
jurisdiction  to  the  supreme  court  of  the  United 
Slates,  from  the  final  judgment  or  decree  of  the 
highest  court  of  law  or  equity  of  a  state,  the 
writ  of  error  may  be  directed  to  any  court  in 
which  the  record  and  judgment  on  which  it  is  to 
act,  may  be  found  ;  and  if  the  record  has  been 
remitted  by  the  highest  court,  &c.,  to  another 
court  of  the  state,  it  may  be  brought  by  the  writ 
of  error  from  that  court.  Gelston  ct  al.  v.  Hoyt, 
3  Wheat.  246;  4  Cond.  Rep.  244. 

103.  The  supreme  court  of  the  United  States 
has  not  jurisdiction  upon  a  writ  of  error  to  a  state 
court,  under  the  twenty-fifth  section  of  the  judi- 
ciary'act  of  September  24,  1789,  ch.  20,  if  the 
decision  of  the  state  court  be  in  favour  of  the 
privilege  claimed  under  the  act  of  congress. 
Gordon  v.  Caldcleugh  et  al.,  3  Cranch,  268 ;  1 
Cond.  Rep.  534. 

104.  In  an  action  of  ejectment  between  two 
citizens  of  the  slate  where  the  lands  lie,  if  the 
defendant  sets  up  an  outstanding  title  in  a  Bri- 
tish subject,  which  he  contends  is  protected  by 
treaty,  and  that,  therefore,  the  title  is  out  of  the 
jjlaintiff,  and  the  highest  state  court  deci<ies 
against  the  title  thus  set  up;  it  is  not  a  case  in 
which  a  writ  of  error  lies  to  the  supreme  court 
of  the  LTnited  States.  Oicing.';  v.  Noricood's 
Lessee,  5  Cranch,  344;  2  Cond.  Rep.  275. 

105.  A  case  may  be  brought  to  the  supreme 
court  of  the  United  States,  from  the  highest 
court  of  law  or  equity  in  a  state,  under  the 
twenty-fifth  section  of  the  judiciary  act  of  1789, 
ch.  20,  by  a  writ  of  error  issued  by  the  clerk  of 
a  circuit  court  in  the  form  prescribed  under  the 
ninth  section  of  the  act  of  ]\lay  8,  1792,  ch.  137; 
and  it  is  not  necessary  that  in  such  case,  the  writ 
itself  should  state  that  it  issued  upon  a  final 
judgment,  or  that  the  court  to  which  it  is  issued 
is  the  highest  court  to  which  a  decision  of  the 
suit  could  be  had.  Jiiiel  et  al.  v.  Van  Ness,  8 
Wheat.  312;  5  Cond.  Rep.  445. 
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106.  Where  a  cause  is  brought  to  the  supreme 
court,  by  writ  of  error  or  appeal,  from  the  highest 
court  of  law  or  equity  in  a  state,  under  the 
twentj--tifth  section  of  the  judiciary  act  of  1789, 
ch.  20.  upon  the  ground  that  the  validity  of  a 
statute  of  the  United  States  was  drawn  in  ques- 
tion, and  that  the  decision  of  the  state  court  was 
against  its  validity.  &c. ;  or.  that  the  validity  of 
the  statute  of  the  state  was  drawn  in  question, 
as  repugnant  to  the  constitution  of  the  United 
States,  and  the  decision  was  in  favour  of  its  va- 
lidity ;  it  must  appear  by  the  record,  that  the 
validity  of  the  act  of  congres.s,  or  the  constitu- 
tionalitj-  of  the  state  law,  was  drawn  in  question. 
Miller  V.  Nicholls,  4  Wheat.  311 ;  4  Cond.  Rep. 
465. 

107.  Where  a  party  claiming  a  title  to  lands 
under  an  act  of  congress,  brought  a  bill  for  a 
conveyance,  and  stated  several  equitable  cir- 
cumstances in  aid  of  his  title  ;  and  the  state 
court  in  which  the  suit  was  brought  dismissed 
the  bill ;  and  the  cause  was  brought  to  the  su- 
preme court  of  the  United  Stales  by  appeal,  I 
under  the  twenty-fifth  section  of  the  judiciary  | 
act  of  September  24,  1789,  ch.  20.  on  the  ground  j 
of  an  alleged  misconstruction  of  the  act  of  con- 
gress by  the  state  court :  the  supreme  court 
could  not  take  into  consideration  any  distinct 
equity,  arising  out  of  the  contracts  or  transac- 
tions of  the  parties,  and  creating  a  new  and  in- 
dependent title;  but  was  confined  to  an  e.\ami- 
nation  of  the  title,  as  depending  upon  the  con- 
struction of  the  act  of  congress.  Mattheivs  v. 
Zane  et  al,  7  Wheat.  164;  5  Cond.  Rep.  265. 

108.  The  opinion  of  the  state  court  upon  such 
collateral  questions  is  conclusive.     Ibid. 

109.  Where  a  state  obtains  a  judgment  against 
an  individual,  and  the  court  rendering  such  judg- 
ment overrules  a  defence  set  up  under  the  con- 
stitution and  laws  of  the  United  States;  the 
transfer  of  the  record  into  the  supreme  court, 
for  the  .sole  purpose  of  inquiring  whether  the 
judgment  violates  the  constitution  or  laws  of  the 
United  States,  cannot  be  denominated  a  suit 
commenced  or  prosecuted  against  the  state, 
whose  judgment  is  so  far  re-e.\amined  within 
the  eleventh  amendment  of  the  constitution  of 
the  United  States.  Cohens  v.  Virginia.  6  Wheat. 
264;  5  Cond.  Rep.  90. 

110.  It  is  only  when  the  state  court  decides 
against  the  claim  set  up  under  the  law  of  the 
United  States,  that  appellate  jurisdiction  is  given 
to  the  supreme  court  from  state  decisions. 
M^Cluny  v.Silliman,  6  Wheat.  598  :  5  Cond.  Rep. 
197. 

111.  The  supreme  court  of  the  United  States 
has  no  jurisdiction  under  the  twenty-fifth  section 
of  the  judiciary  act  of  1789.  ch.  20,  unless  the 
judgment  or  decree  of  the  state  court  be  a  final 
judgnient  or  decree.  A  judgment  reversing  that 
of  an  inferior  court,  and  awa^rding  a  venire  facias 
de  novo,  is  not  a  final  judgment.  Houston  v. 
Moore,  3  Wheat.  433;  4  Cond.  Rep.  286. 

112.  The  appellate  power  of  the  United  States 
extends  to  cases  pending  in  the  state  courts; 
and  the  twenty-fifth  section  of  the  judiciary  act, 
which  authorizes  the  exercise  of  this  jurisdiction 
in  the  specified  cases  by  a  writ  of  error,  is  sup- 


ported by  the  letter  and  spirit  of  the  constitu- 
tion. Blartin  v.  Hunter,  1  Wheat.  304;  3  Cond. 
Rep.  575. 

113.  Under  the  twenty-fifth  section  of  the 
judiciary  act  of  September  24,  1789,  ch.  20, 
where  the  construction  of  any  clause  in  the  con- 
stitution, or  any  statute  of  the  United  States,  is 
drawn  in  question,  in  any  suit  in  a  state  court ; 
the  decision  must  be  against  the  title  or  right 
set  up  by  the  party,  under  such  clause  of  the 
constitution  or  statute:  otherwise  the  supreme 
court  has  no  appellate  jurisdiction  in  the  case. 
It  is  not  sufficient  that  the  construction  of  the 
statute  was  drawn  in  question,  and  that  the  de- 
cision was  against  the  title  of  the  party;  it  must 
appear  that  his  title  depended  upon  the  statute. 
Williams  v.  Norris,  12  Wheat.  117  ;  6  Cond.  Rep. 
462. 

1 14.  If  the  construction  or  validity  of  a  treaty 
of  the  United  States  is  drawn  in  question,  in  the 
state  courts,  and  the  decision  is  against  its  vali- 
dity, or  the  title  specially  set  up  by  either  party 
under  the  treaty,  the  supreme  court  has  juris- 
diction to  ascertain  that  title,  and  to  determine 
its  legal  meaning,  and  is  not  confined  to  the  ab- 
stract construction  of  the  treaty  itself.  Ibid. 
358. 

115.  The  second  article  of  the  constitution  of 
the  United  States,  enables  the  judicial  depart- 
ment to  receive  jurisdiction  to  the  full  extent  of 
the  constitution,  laws,  and  treaties  of  the  United 
States,  when  any  question  respecting  them  shall 
assume  such  a  form  that  the  judicial  power  is 
capable  of  acting  on  it.  That  power  is  capable 
of  acting  only,  when  the  subject  is  submitted  to 
it  by  a  party  who  asserts  his  rights  in  the  form 
prescribed  by  law.  It  then  becomes  a  case. 
Oshorn  v.  The  Bank  of  the  United  Stales,  9  Wheat. 
738;  5  Cond.  Rep.  741. 

116.  VVhen  in  such  a  case  the  validitv  of  a 
statute  of  any  state  is  drawn  in  question,  upon 
the  ground  of  its  being  repugnant  to  the  consti- 
tution of  the  United  States,  and  the  decision  has 
been  in  favour  of  its  validity,  it  is  necessary  to 
the  exercise  of  the  appellate  jurisdiction  of  the 
supreme  court,  that  it  should  distinctly  appear, 
that  the  title  or  right  of  the  party  depended  on 
the  statute.     Ibid. 

117.  Under  the  twenty-fifth  section  of  the 
judicia.y  act  of  September  24,  1780,  ch.  20,  the 
supreme  court  has  no  appellate  jurisdiction  from 
the  final  judgment  of  the  highest  court  of  a  state, 
in  a  suit,  where  is  drawn  in  q'uestion  the  con- 
struction of  a  statute  of.  or  commission  held 
under  the  United  States:  unless  some  right, 
title,  privilege,  or  exemption,  under  such  statute, 
be  specially  set  up  by  the  party,  and  the  deci- 
sion be  against  the  claim  so  made  by  him. 
Montgomery  v.  Hernandez  etal.,  12  Wheat.  129; 
6  Cond.  Rep.  475. 

118.  It  is  no  objection  to  the  exercise  of  the 
appellate  jurisdiction  of  the  supreme  court,  that 
one  of  the  parties  is  a  state,  and  the  other  a  citi-  - 
zen  of  that  state.     Cohens  v.  Virginia,  6  Wheat.  - 
264  ;  5  Cond.  Rep.  90. 

119.  The  jurisdiction  of  the  supreme  court 
being  extended  by  the  letter  of  the  constitution 
to  all  cases  arising  under  it,  or  under  the  lawa 


628 


ERROR,  AND  WRIT  OF  ERROR. 


Writs  of  Error  under  the  Twenty-Fifth  Section  of  the  Judiciary  Act  of  1789. 


of  the  United  States,  it  follows,  that  those  who 
would  withdraw  any  case  within  the  letter  of 
the  constitution  from  the  jurisdiction  of  the  court, 
must  sustain  the  exemption  they  claim  as  the 
spirit  and  true  meaning  of  the  instrument,  which 
spirit  and  true  meaning  must  be  so  apparent,  as 
to  overrule  the  words  which  its  framers  have 
employed.     Ibid. 

120.  A  decree  of  the  highest  court  of  equity 
of  a  state,  atfirming  the  decretal  order  of  an  in- 
ferior court  of  equity  of  the  same  state,  refusing 
to  dissolve  an  injunction  granted  on  the  filing  of 
the  bill,  is  not  a  final  decree  within  the  twenty- 
fifth  section  of  the  judiciar}-  act  of  September 
24th,  1789,  ch.  20,  from  which  an  appeal  lies  to 
the  supreme  court  of  the  United  States.  Gibbons 
v.Ogden,  6  Wheat.  448;  5  Cond.  Rep.  134. 

121.  The  power  of  the  supreme  court  to  re- 
vise the  judgment  of  slate  tribunals,  depends  on 
the  twenty-fifth  section  of  the  judiciary  act. 
That  section  enacts,  "  that  a  final  judgment  or 
decree  in  any  suit  in  the  highest  court  of  law  or 
equity  of  a  state,  in  which  a  decision  in  the  suit 
could  be  had,"'  where  is  drawn  in  question  the 
validity  of  a  statute,  or  of  an  authority  exercised 
under  any  state,  on  the  ground  of  their  being  re- 
pugnant to  the  constitution,  treaties  or  laws  of  the 
United  States,  and  the  decision  is  in  favour  of 
their  validity,  "may  be  re-examined,  and  re- 
versed or  alfirmed  in  the  supreme  court  of  the 
United  States."  Weston  ct  al.  v.  The  City  Council 
of  Charleston,  2  Peters,  449. 

122.  A  writ  of  error  to  the  supreme  court  may 
be  prosecuted,  where,  by  the  judgment  of  the 
highest  court  of  the  state  of  South  Carolina,  a 
prohibition  issued  in  a  slate  court,  to  prevent  the 
levying  of  a  tax  which  was  imposed  by  a  law 
repugnant  to  the  constitution  of  the  United  Stales, 
was  refused  by  the  state  courts,  on  the  ground 
that  the  law  was  not  repugnant  to  the  constitu- 
tion.    Ibid.  464. 

123.  In  the  construction  of  the  twenty-fifth 
section  of  the  judiciary  act,  passed  24th  Sep- 
tember, 1789,  the  supreme  court  has  never  re- 
quired that  the  treaty  or  act  of  congress  under 
which  the  party  claims,  who  brings  the  final 
judgment  of  a  state  court  into  review  before  the 
court,  should  have  been  spread  upon  the  record. 
It  has  always  deemed  it  essential  to  the  exercise 
of  jurisdiction,  in  such  a  case,  that  the  record 
shouKl  show  a  complete  title,  under  the  treaty, 
or  act  of  congress,  and  that  the  judgment  of  the 
court  is  in  violation  of  that  treaty,  or  act.  Ilickie 
V.  Starke  et  al,  1  Peters,  94. 

^24.  Objections  to  the  jurisdiction  of  the  su- 
preme court  have  been  frequently  rnaile,  on  the 
ground  that  there  was  nothing  apparent  on  the 
record  to  raise  the  question,  whether  the  court 
from  which  the  case  had  been  brought,  had  de- 
cided upon  the  constitutionality  of  a  law,  so  that 
the  case  was  w'ithin  the  jjrovisionsof  the  twenty- 
fifth  section  of  the  judiciary  act  of  1789.  Tliis 
has  given  occasion  for  a  critical  examinalion  of 
the  section,  which  has  resulted  in  the  adoi)lion 
of  certain  principles  of  construction  applicable 
to  it.  One  of  those  principles  is,  that  if  the  re- 
pugnancy of  a  statute  of  a  slate  to  the  constitu- 
tion of  the  United  Slates,  was  drawn  into  ques- 


tion, or  if  that  question  was  applicable  to  the 
case,  the  supreme  court  has  jurisdiction  of  the 
cause;  although  the  record  should  not,  in  terms, 
stale  a  misconstruction  of  the  constitution  of  the 
United  States,  or  that  the  repugnancy  of  the 
statute  of  the  stale,  to  any  part  of  that  consti- 
tution, was  drawn  into  question.  Satterlce  v. 
Mattheicson,  2  Peters,  380, 

125.  The  supreme  court  has  frequently  de- 
cided, that  to  sustain  this  jurisdiction  in  appeals 
and  writs  of  error,  it  is  not  necessary  to  state,  in 
terms,  upon  the  record,  that  the  constitution  or  a 
law  of  the  United  States  was  drawn  in  question. 
It  is  suflicient  to  bring  the  case  within  the 
twenty-fifth  section  of  the  judiciary  act,  if  the 
record  shows  that  the  constitution,  or  a  law  of 
the  United  Stales  must  have  been  misconstrued, 
or  the  decision  could  not  have  been  made ;  or 
that  the  constitutionality  of  a  slate  law  was 
questioned,  and  the  decision  was  in  favour  of 
the  parly  claiming  under  such  law.  Wilson  ct 
al.  V.  Black  Bird  Creek  Marsh  Co.,  2  Peters,  245. 

126.  It  has  often  been  decided  in  the  supreme 
court,  that  it  is  not  necessary  it  shall  appear,  in 
terms,  upon  the  record,  that  the  question  was 
presented  in  the  state  court,  whether  the  case 
was  within  the  purview  of  the  twenty-fifth  sec- 
tion of  the  judiciary  act  of  1789,  to  give  juris- 
diction to  the  court,  in  a  case  removed  from  a 
state  court;  it  is  sufficient,  if,  from  the  facts 
stated,  such  a  question  must  have  arisen,  and 
the  judgment  of  the  slate  court  would  not  have 
been  what  it  is,  if  there  had  not  been  a  miscon- 
struction of  some  act  of  congress,  &c.,  &c.,  or  a 
decision  against  the  validity  of  the  right,  privi- 
lege, or  e.vemption  set  up  under  it.  Harris  v. 
Dennie,  3  Peters,  292. 

127.  The  supreme  court  of  the  United  Slates 
has  no  power  under  the  twenty-fifth  section  of 
the  judiciary  act  of  1789,  to  revise  the  decree  of 
a  state  court,  when  no  question  was  raised  or 
decided  in  the  state  court  upon  the  validity  or 
construction  of  an  act  of  congress,  nor  upon  the 
authority  exercised  under  it,  but  on  a  state  law 
only.     M 'Bride  x.Hoey,  11  Peters,  167. 

128.  The  judgment  of  the  highest  court  of  law 
of  a  state,  deciding  in  favour  of  the  validity  of 
a  statute  of  a  state,  drawn  in  question  on  the 
ground  of  its  being  repugnant  to  the  constitution 
of  the  United  Stales,  is  not  a  final  judgment 
within  the  twenty-fifth  section  of  the  judiciary 
act  of  1789;  if  the  suit  has  been  remanded  to 
the  inferior  state  court,  where  it  originated,  for 
further  proceedings,  not  inconsistent  with  the 
judgment  of  the  highest  court.  Wimi's  Heirs  v. 
Jack.wn  ct  al.,  12  Wheat.  135;  6  Cond.  Rep.  479. 

129.  A  lot  of  ground,  situated  in  the  city  of 
New  Orloan.s,  which  was  occui)ied  under  an  in- 
complete title,  for  some  time,  by  permission  of 
the  Si)anish  government,  granltnl  before  ihe  ac- 
([uisili(jn  of  Louisiana  by  the  United  States,  woa 
confirmed  to  the  claimants,  under  the  laws  ol 
the  United  Stales;  and  a  patent  was  issued  foi 
the  same  on  the  17th  of  February,  1821.  The 
city  of  New  Orleans,  claiming  this  lot  as  being 
part  of  a  quay  dedicated  to  the  use  of  the  city, 
in  the  original  plan  of  the  town,  and  therefore 
not  granlable  by  the  king  of  Spain,  enlarged  the 
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levee^  in  front  of  New  Orleans,  so  as  to  include 
it.  The  patentees  from  the  United  States  brought 
a  suit  in  the  district  court  of  the  slate  of  Loui- 
siana for  the  lot,  which  pronounced  judgment  in 
their  favour,  and  that  judgment  was  afHrmed  by 
the  supreme  court  of  the  state.  The  judgment 
was  removed  to  the  supreme  court  under  the  25th 
section  of  the  judiciary  act.  A  motion  was  made 
to  dismiss  the  writ  of  error  for  want  of  jurisdic- 
tion. By  the  court: — The  merits  of  this  contro- 
versy cannot  be  revised  in  this  tribunal.  The 
only  inquiry  here  is,  whether  the  record  shows 
that  the  constitution,  or  a  treaty,  or  a  law  of  the 
United  States  has  been  violated  by  the  decision 
of  that  court.  City  of  New  Orleans  v.  De  Armas 
et  al.,  9  Peters,  224. 

130.  The  twenty-fifth  section  of  the  judiciary 
act  is  limited  by  the  constitution,  and  must  be 
construed  so  as  to  be  confined  within  those  limits. 
But  to  construe  this  section  so  that  a  case  can 
arise  under  the  constitution  or  a  treaty  only 
when  the  right  is  created  by  the  constitution  or 
treaty,  would  defeat  the  obvious  purpose  of  the 
constitution,  as  well  as  the  act  of  congress.  The 
language  of  both  instruments  extends  the  juris- 
diction of  the  supreme  court  to  rights  protected 
by  the  constitution,  treaties  or  laws  of  the  United 
States,  from  whatever  source  these  rights  may 
spring.     Ihid. 

131.  It  has  been  settled,  that  in  order  to  give 
jurisdiction  to  the  supreme  court,  under  the  25th 
section  of  the  judiciary  act,  it  is  not  necessary 
the  record  should  state,  in  terms,  that  an  act  of 
congress  was  in  point  of  fact  drawn  in  question. 
It  is  sufficient  if  it  appears  from  the  record  that 
an  act  of  congress  was  applicable  to  the  case 
and  was  misconstrued;  or  the  decision  of  the 
state  court  was  against  the  privilege  or  e.\emp- 
tion  specially  set  up  under  such  statute.  Davis 
V.  Packard  et  al.,  6  Peters,  41. 

132.  The  t\vent3--fiflh  section  of  the  judiciary 
act  of  1780,  confers  appellate  jurisdiction  in  the 
supreme  court  from  final  judgments  and  decrees 
in  any  suit  in  the  highest  court  of  law  or  equity 
of  a  state,  in  which  a  decision  in  the  suit  could 
be  had,  in  three  classes  of  cases;  first,  where  is 
drawn  in  question  the  validity  of  a  treaty  or 
statute  of,  or  an  authority  e.xercised  under  the 
United  States,  and  the  decision  is  against  their 
validity;  secondly,  where  is  drawn  in  question 
the  validity  of  a  statute  of,  or  an  authority  e.xer- 
cised under  any  state,  on  the  ground  of  their 
being  repugnant  to  the  constitution,  treaties  or 
laws  of  the  United  States,  and  the  decision  is  in 
favour  of  such,  their  validity ;  thirdly,  where  is 
drawn  in  question  the  construction  of  any  clause 
of  the  constitution  or  of  a  treaty  or  statute  of,  or 
commission  held  under  the  United  States,  and 
the  decision  is  against  the  title,  right,  privilege, 
or  exemption  specially  set  up  or  claimed  by 
either  party  under  such  clause  of  the  said  con- 
stitution, treaty,  statute,  or  commission.  The 
section  then  goes  on  to  provide  that  no  other 
error  shall  be  assigned  or  regarded  as  a  ground 
of  reversal  in  any  such  cases  as  aforesaid,  than 
such  as  appears  upon  the  face  of  the  record  ; 
and  immediately  respects  the  beforementioned 
questions  of  validity  or  construction  of  the  said 
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constitution,  treaties,  statutes,  commi-ssions  or 
authorities  in  dispute.  Crowcll  v.  Randell,  10 
Peters,  368. 

133.  In  the  interpretation  of  the  twenty-fifth 
section  of  the  act  of  1780,  it  has  been  uniformly 
held,  that  to  give  the  supreme  court  appellate 
jurisdiction  two  things  should  have  occurred,  and 
be  apparent  in  the  record  :  first,  that  some  one 
of  the  questions  stated  in  the  section  did  arise 
in  the  court  below;  and,  secondly,  that  a  deci- 
sion was  actually  made  thereon  by  the  same 
court  in  the  manner  required  by  the  section.  If 
both  of  these  do  not  appear  on  the  record,  the 
appellate  jurisdiction  fails.  It  is  not  sufficient 
to  show  that  such  a  question  might  have  occurred, 
or  such  a  decision  might  have  been  made  in  the 
court  bslow.  It  must  be  demonstrated  that  they 
did  exist,  and  were  made.     Ihid. 

134.  It  has  been  decided,  that  it  is  not  indis- 
pensable that  it  should  appear  on  the  record,  in 
totidem  verbis,  or  by  direct  and  positive  state- 
ment, that  the  question  was  made,  and  the  deci- 
sion given  by  the  court  below,  on  the  very  point ; 
but  that  it  is  sufficient,  if  it  is  clear  from  the 
facts  stated,  by  just  and  necessary  inference, 
that  the  question  was  made ;  and  that  the  court 
below  must,  in  order  to  have  arrived  at  the  judg- 
ment pronounced  by  it,  have  come  to  the  very 
decision  of  that  question  as  indispensable  to  that 
judgment.     Ihid. 

135.  In  order  to  bring  a  case  for  a  writ  of  er- 
ror or  an  appeal  to  the  supreme  court  from  a 
court  of  the  highest  jurisdiction  of  any  of  the 
states,  within  the  twenty-fifth  section  of  the  ju- 
diciary act,  it  must  appear  on  the  face  of  the 
record:  1st.  That  some  one  of  the  questions 
stated  in  that  section  did  arise  in  the  state  court : 
2d.  That  the  question  was  decided  by  the  state 
court  as  required  in  the  same  section.  It  is  not 
necessary  that  the  question  should  appear  on  the 
record  to  have  been  raised,  and  the  decision 
made  in  direct  and  positive  terms,  ipsissimus 
verbis;  but  it  is  sufficient,  if  it  appears  by  clear 
and  necessary  intendment  that  the  question  must 
have  been  raised,  and  must  have  been  decided 
in  order  to  have  induced  the  judgment.  It  is 
not  sufficient  to  show  that  a  question  might  have 
arisen  or  been  applicable  to  the  case;  unless  it 
is  farther  shown  on  the  record  that  it  did  arise", 
and  was  applicable  by  the  state  court  to  the  case. 
Ihid. 

136.  Where,  in  such  a  case,  the  validity  of  a 
statute  of  any  state  is  drawn  in  question  upon 
the  ground  of  its  being  repugnant  to  the  consti- 
tution of  the  United  States,  and  the  decision  has 
been  in  favour  of  its  validity;  it  is  necessary  to 
the  exercise  of  the  appellate  jurisdiction  of  this 
court,  that  it  should  distinctly  appear  that  the 
title  or  right  of  the  party  depended  upon  the 
statute.  Williams  v.  Norris,  12  Wheat.  117  ;  6 
Cond.  Eep. 462.  ,   .        , 

137.  New  York.— The  plaintifTin  error  claimed 
to  recover  the  land  in  controversy,  having  derived 
his  title  under  a  patent,  granted  by  the  state  ot- 
New  York  to  John  Cornelius.  He  insisted  that 
the  patent  created  a  contract  between  the  state 
and  the  patentee,  his  heirs  and  assigns,  that  ttiey 
should  enjoy  the  land  free  from  any  legislative 
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regulations  to  be  made  in  violation  of  the  consti- 
tution of  the  state:  and  that  an  act  passed  by 
the  legislature  of  New  York,  subsequent  to  the 
patent,  did  violate  that  contract.  Under  that 
act  commissioners  were  appointed  to  investigate 
the  contending  titles  to  all  lands  held  under  such 
patents  as  that  granted  to  John  Cornelius,  and  by 
their  proceedings,  without  the  aid  of  a  jury,  the 
title  of  the  defendants  in  error  was  established 
against  and  defeating  the  title  under  a  deed 
made  by  John  Cornelius,  the  patentee,  and  which 
deed  was  executed  under  the  patent.  By  the 
court : — This  is  not  a  case  within  the  clause  of 
the  constitution  of  the  United  States  which  pro- 
hibits a  state  from  passing  laws  which  shall  im- 
pair the  obligation  of  contracts.  The  only  con- 
tract made  by  the  state,  is  a  grant  to  John  Cor- 
nelius, his  heirs  and  assigns,  of  the  land.  The 
patent  contains  no  covenant  to  do  or  not  to  do 
any  further  act  in  relation  to  the  land  ;  and  the 
court  are  not  inclined  to  create  a  contract  by  im- 
plication. The  act  of  the  legislature  of  New 
York  does  not  attempt  to  take  the  land  from  the 
patentee;  the  grant  remains  in  full  efTect ;  and 
the  proceedings  of  the  commissioners  under  the 
law  operated  upon  titles  derived  under  and  not 
adversely  to  the  patent.  Jackson  v  Lamphire,  3 
Peters,  280. 

138.  The  mother  of  Aspasia,  a  coloured  wo- 
man, was  born  a  slave  at  Kaskaskias,  in  Illinois, 
previous  to  1787,  and  before  that  country  was 
conquered  for  Virginia.  Aspasia  was  born  in 
Illinois  subsequent  to  the  passage  of  the  ordi- 
nance for  the  government  of  that  territory.  As- 
pasia was  afterwards  sent  as  a  slave  to  the  state 
of  Missouri.  In  Missouri,  Aspasia  claimed  to  be 
free,  under  the  ordinance  ''for  the  government 
of  the  territory  of  the  United  States  north-west 
of  the  river  Ohio,"  passed  13th  July,  1787.  The 
supreme  court  of  Missouri  decided  that  Aspasia 
Avas  free ;  and  Menard,  who  claimed  her  as  his 
slave,  brought  a  writ  of  error  under  the  twenty- 
fifth  section  of  the  act  of  1789,  claiming  to  re- 
verse the  judgment  of  that  court.  Held,  that  the 
case  is  not  within  the  provisions  of  the  twenty- 
fifth  section  of  the  act  of  1789.  Menard  v.  Asta- 
sia. 5  Peters,  505. 

139.  The  case  of  Fisher's  Lessee  v.  Cockerell, 
was  a  writ  of  error  to  the  court  of  appeals  of  the 
state  of  Kentucky,  to  review  a  decision  of  that 
court,  affirming  a  judgment  of  the  Union  county 
court  of  that  state,  as  to  the  validity  of  a  law  of 
that  state,  called  the  occupying  claimant  law. 
The  validity  of  the  law  rested  upon  the  question 
of  its  opposition  to  the  compact  between  Virginia 
and  Kentucky,  relative  to  lands  originally  in  Vir- 
ginia, and  the  compact  of  the  state  of  Kentucky. 
The  proceedings  of  the  court  of  Union  county 
did  not  show  that  the  compact  was  brought  be- 
fore the  court,  and  the  allegation  that  the  plain- 
tiff relied  on  the  compact  between  those  states, 
was  first  made  in  the  court  of  appeals.  In  the 
court  of  Union  county,  the  question  of  the  validity 
of  the  compact  was 'not  presented.  Held,  that 
this  was  not  a  case  for  a  writ  of  error  to  the  su- 
preme court,  under  the  twenty-fifth  section  of 
the  judiciary  act  of  1789.  Lessee  of  Fisher  v. 
Cockerell,  5  Peters,  248. 


140.  In  dehvering  the  opinion  of  the  supreme 
court  in  the  case  of  Fisher  v.  Cockerell,  Mr. 
Chief  Justice  Marshall  said  :  "In  the  argument, 
the  court  has  been  admonished  of  the  jealousy 
with  which  the  states  of  the  Union  view  the 
revising  power,  entrusted  by  the  constitution  and 
laws  of  the  United  States  to  this  tribunal.  To 
observations  of  this  character,  the  answer  uni- 
formly has  been,  that  the  course  of  the  judicial 
department  is  marked  out  by  law  :  we  must 
tread  the  direct  and  narrow  path  prescribed  for 
us.  As  this  court  has  never  grasped  at  ungranted 
jurisdiction,  so  it  will  never,  we  trust,  shrink 
from  that  which  is  conferred  upon  it."  Ihid. 
249. 

3.  Where  Writs  of  Error  will  not  lie  for  alleged 
Errors  in  Proceedings  in  the  Trial  of  Causes. 

141.  If  the  court  should  refuse  to  give  an 
opinion  when  required  upon  a  point  relative  to 
the  issue,  and  the  jury  should,  notwithstanding, 
find  a  verdict  in  accordance  with  the  opinion 
requested,  there  is  no  error  of  which  the  party  can 
complain.  McAllister  v.  Douglass  et  al.,  3  Cranch, 
298  ;   1  Cond.  Rep.  537. 

142.  It  is  not  a  ground  for  a  writ  of  error,  that 
the  court  below  refused  to  reinstate  the  cause 
after  judgment  of  nonsuit.  United  States  v.  Evans, 
5  Cranch,  280;  2  Cond.  Rep.  256. 

143.  The  refusal  of  the  court  below  to  grant  a 
new  trial,  is  not  error.  Henderson  v.  Moore,  5 
Cranch,  11;  Marine  Insurance  Comfamj  of  Alex- 
andria v.  Young,  5  Cranch,  187  ;  Barr  v.  Gratz. 
4  Wheat.  213 ;  4  Cond.  Rep.  426. 

144.  The  refusal  of  the  court  below  to  allow 
the  plea  to  be  amended,  or  a  new  plea  to  be 
filed,  or  to  grant  a  new  trial,  or  to  continue  a 
cause,  cannot  be  assigned  as  error.  Marine  In- 
surance Company  of  Alexandria  v.  Hodgson,  7 
Cranch,  332;  2  Cond.  Rep.  516. 

145.  The  refusal  of  the  coyrt  below  to  rein- 
state a  cause  which  has  been  legally  dismissed, 
is  no  ground  for  a  writ  of  error.  Welsh  v.  Man- 
deville,  7  Cranch,  152;  2  Cond.  Rep.  452. 

146.  But  a  writ  of  error  will  not  lie  on  a  judg- 
ment of  nonsuit.  Evans  v.  Phillips,  4  Wheat. 
73;  4  Cond.  Rep.  394. 

147.  The  allowance  or  disallowance  of  amend- 
ments is  not  matter  for  which  error  lies.  Chirac 
et  al.  V.  Retncckcr,  11  Wheat.  280  ;  6  Cond.  Rep. 
310. 

148.  A  writ  of  error  will  not  lie  to  the  judg- 
ment of  a  circuit  court,  granting  or  refusing  a 
motion  to  amend.  IValde^i  ex  dem.  Den  v.  Craig 
9  Wheat.  576  ;  5  Cond.  Rep.  687. 

149.  A  judge  cannot  be  required  to  declare 
the  law  on  hypothetical  questions,  which  do  not 
belong  to  the  cau.se  on  trial.  He  may  refuse  to 
give  an  opinion  on  such  a  point,  and  if  the  party 
propounding  the  question  is  ilissatisfied  with  it, 
he  may  except  to  the  refu.sal,  which  exception 
will  avail  him,  if  he  show  that  the  question  was 
warranted  by  the  testimony,  and  that  the  opinion 
he  a.«ked  ought  to  have  been  given.  But  if  he 
proceeds  to  slate  the  law,  and  states  it  erro- 
neously, his  opinion  ought  to  be  revised;  and  if 
it  can  have  had  any  inlluence  on  the  jury,  their 
verdict  should  be  set  aside.    Eliins  v.  The  Bank 
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of  the  United  States,  1 1  Wheat.  59 ;  6  Cond.  Rep. 
216. 

150.  If  evidence  is  offered  and  rejected  by 
the  court;  and  an  exception  taken,  and  upon  the 
production  of  further  proof,  the  evidence  is  sub- 
sequently admitted,  the  judgment  will  not  be 
reversed,  even  if  the  court  below  was  wrong  in 
originally  refusing  the  testimony.  Hindeh  Lessee 
v.'Longivorth,  11  Wheat.  199;  6  Cond.  Rep.  270. 

151.  A  refusal  to  amend  a  verdict  is  not  the 
subject  of  a  writ  of  error.  Steams  v.  Barret,  1 
Mason's  C.  C.  R.  153. 

152.  It  is  within  the  discretion  of  the  court, 
before  whom  a  trial  is  had,  to  set  aside  a  verdict 
in  consequence  of  an  irregularity  committed  by 
the  jury,  but  it  is  not  examinable  on  error.  United 
States  v.  Gillies,  Peters'  C.  C.  R.  159. 

4.  Proceedings  on  Wi'its  of  Error. 

153.  Where  evidence  is  sent  up  from  the  cir- 
cuit court,  in  an  admiralty  case,  but  no  state- 
ment of  facts  by  the  court,  the  decree  of  the 
court  below  was  affirmed,  as  no  error.  Jennings 
v.  The  Brig  Perseverance,  3  Dall.  336;  1  Cond. 
Rep.  154. 

154.  Although  the  testimony  offered  in  the 
circuit  court  to  establish  a  fact,  was  legal,  yet 
the  court  committed  no  error  in  rejecting  it,  for 
which  the  judgment  ought  to  be  reversed ;  be- 
cause the  fact  did  not  appear  to  have  been  rele- 
vant to  the  issue.  Turner  v.  Fendall,  1  Cranch, 
117;  1  Cond.  Rep.  261. 

155.  The  plaintiff  may  assign  as  error,  the 
want  of  jurisdiction  of  the  court  in  the  suit  in- 
stituted by  him ;  and  he  may  take  advantage  of 
such  error,  Capron  v.  Van  Noorden,  2  Cranch, 
126;   1  Cond.  Rep.  370. 

156.  When  a  writ  of  error  is  brought  from  the 
judgment  of  a  state  court  of  appeals,  to  revise 
its  decision,  reversing  the  judgment  of  an  infe- 
rior state  court,  and  the  supreme  court  of  the 
United  States  reverses  the  decision  of  the  court 
of  appeals,  the  judgment  of  the  latter  becomes  a 
nullity;  and  the  supreme  court  will  direct  its 
mandate  to  the  inferior  state  court.  Clarke  v. 
Harwood,  3  Dall.  342;  1  Cond.  Rep.  157. 

157.  A  writ  of  error,  issued  in  September,  may 
be  tested  as  of  the  preceding  February  term 
(when  the  supreme  court  formerly  commenced 
its  session),  and  may  be  returned  to  the  next 
February  term,  notwithstanding  the  intervention 
of  the  August  term.  Blachvcll  v.  Patten,  7 
Cranch,  277;  2  Cond.  Rep.  491. 

158.  A  writ  of  error  is  a  nullity,  if  not  returned 
to  the  court  to  which  it  was  returnable.  Blair 
V.  Mdler,  4  Dall.  21 ;  2  Cond.  Rep.  77. 

159.  The  transcript  of  the  record  need  not 
contain  the  names  of  the  jurors  who  tried  the 
cause.  Field  v.  Miller,  3  Cranch,  514;  1  Cond. 
Rep.  612. 

160.  A  citation  must  be  served  and  accom- 
pany a  writ  of  error,  issued  from  the  supreme 
court,  according  to  the  twenty-second  section  of 
the  judiciary  act  of  1789;  or  the  writ  will  be 
quashed.  Lloyd  v.  Alexander,  1  Cranch,  365 ;  1 
Cond.  Rep.  334. 

161.  If  the  defendant,  in  the  circuit  court,  in- 
termarries after  the  judgment,  and  before  the 


service  of  the  citation,  it  must  be  served  on  her 
husband.  Fairfax,  ExW,  v.  Fairfax,  5  Cranch, 
19;  2  Cond.  Rep.  178. 

162.  If  the  writ  of  error  is  served  after  the 
return  day,  the  service  is  bad ;  but  if  served 
while  in  force,  and  returned  afterwards,  it  is 
valid.  Wood  v.  Lido,  4  Cranch,  180;  2  Cond. 
Rep.  76. 

163.  The  service  of  a  writ  of  error,  is  the 
lodging  a  copy  thereof,  for  the  adverse  party,  in 
the  office  of  the  clerk  of  the  court,  where  the 
judgment  was  rendered.     Ibid. 

164.  The  return  of  a  copy  of  the  record  in  the 
case,  under  the  seal  of  the  clerk  of  the  court, 
certified  by  the  clerk,  and  annexed  to  the  writ 
of  error,  is  a  sufficient  return  to  the  writ.  Mar- 
tin V.  Hunter,  1  Wheat.  305 ;  3  Cond.  Rep.  575. 

165.  The  taking  of  a  bond  according  to  the 
act  of  congress,  need  not  appear ;  the  provision 
is  merely  directory,  and  the  presumption  of  law 
is,  that  it  was  complied  with,  unless  the  con- 
trary appears.     Ibid. 

166.  A  writ  of  error  must  bear  test  of  the  term 
next  preceding  that  to  which  it  issued ;  and  a 
term  must  not  intervene  between  the  test  and 
the  return.  Hamilton  w.  Moore,  3  Dall.  371;  1 
Cond.  Rep.  168. 

167.  The  rule  to  dismiss  a  writ  of  error,  for 
not  filing  the  record  within  six  days  after  the 
term,  does  not  apply  to  cases  where  the  record 
is  filed  before  the  motion  to  dismiss  is  made. 
Bingham  v.  Morris,  7  Cranch,  99;  2  Cond.  Rep. 
431. 

168.  Where  the  supreme  court  reverses  a 
judgment,  because  a  court  of  common  law  had 
not  jurisdiction  of  the  cause,  it  will  not  award  a 
venire  facias  de  novo.  Bingham  v.  Cabot,  3 
Dall.  19;  1  Cond.  Rep.  13. 

5.  Costs  on  Writs  of  Error. 

169.  Where,  on  a  writ  of  error  to  the  high 
court  of  appeals  of  Maryland,  the  judgment  there 
given,  reversing  the  decision  of  the  general 
court,  is  reversed  in  the  supreme  court  of  the 
United  States,  the  plaintiff  in  error  will  be  enti- 
tled to  his  costs  in  all  the  courts,  and  the  man- 
date for  execution  issue  to  the  general  court. 
Clarke  v.  Harwood,  3  Dall.  342 ;  1  Cond.  Rep.  157. 


ESCAPE. 


1.  A  discharge  from  the  prison  rules,  by  the 
insolvent  law  of  Virginia,  although  obtained  by 
fraud,  is  a  discharge  in  due  course  of  law ;  and 
upon  such  discharge,  no  action  can  be  sustained 
upon  the  prison  bound  bond  for  an  escape. 
Simms  and  Wise  v.  Slacum,  3  Cranch,  300;  1 
Cond.  Rep.  539. 

2.  The  obligors  in  a  bond,  for  the  prison 
limits,  are  not  discharged  from  their  liability  for 
an  escape,  by  the  subsequent  assent  of  the  plain- 
tiff. Such  assent,  to  have  any  effect,  must  be 
given  prior  to  the  escape.  Slocuin  et  al.  v.  Hath- 
away, 1  Paine,  290. 

3.  The  condition  of  a  bond,  that  a  prisoner 
"  shall  faithfully  and  absolutely  remain  within 
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the  limits  of  the  jail,  and  not  depart  theiefrom,"' 
&c.,  is  not  broken,  by  the  escape  of  the  prisoner, 
while  in  a  state  of  insanity.  Hazard  v.  Hazard 
et  al.,  1  Paine,  295. 

4.  The  liability  of  the  sureties  in  a  prison 
bounds  bond,  for  an  escape,  is  not  coextensive 
with  that  of  the  sheriff.  As  it  regards  the  latter, 
the  prisoner,  on  the  limits,  is  supposed  to  be  in 
his  immediate  custody;  and  the  escape  of  an 
insane  prisoner,  therefore,  is  as  much  a  negligent 
escape  as  any  other;  and  he  is  not  allowed  to 
e.xcuse  himself,  when  he  might  so  easily  collude, 
or  be  imposed  upon.  But  there  is  no  analogy, 
in  these  respects,  between  a  sheriff  and  the 
sureties.     Ibid. 

5.  Under  the  act  of  congress  of  January  6th, 
1800,  ch.  1.58,  the  sheriff  of  a  county  is  bound 
to  take  a  bond  for  the  limits,  as  provided  by  the 
state  laws,  from  a  prisoner  confined  on  process 
from  the  courts  of  the  United  States;  and  false 
imprisonment  would  lie  on  his  refusal.  Such  a 
bond  has,  in  all  respects,  the  same  incidents, 
and  the  like  legal  effect  with  a  bond  taken  under 
the  state  laws.  It  is  assignable ;  and  an  assign- 
ment discharges  the  sheriff  from  liability  for  a 
subsequent  escape.  The  United  States  v.  Noah, 
1  Paine,  368. 

6.  The  United  States  are  expressly  named  in 
the  act,  and  bound  by  it :  and  an  assignment  of 
the  bond  to  them,  when  they  are  plaintiffs,  is 
valid.     Ibid. 

7.  The  secretary  of  the  treasury  having  ac- 
cepted such  an  assignment,  will  be  presumed  to 
be  authorized  ;  and  the  United  States  are  bound 
by  such  acceptance.     Ibid. 

8.  The  term  "  process,"  includes  executions 
as  well  as  mesne  process.     Ibid. 

9.  After  a  prisoner  has  been  enlarged  upon  a 
limit  bond,  the  sheriff  can  confine  him  again  only 
on  the  bail's  becoming  insufficient :  he  cannot 
accept  a  surrender  of  him  ;  at  all  events,  not 
after  an  assignment  of  the  bond.     Ibid. 

10.  If  a  debior.  committed  to  the  state  jail, 
under  process  from  the  courts  of  the  United 
Slates,  escape,  the  marshal  is  not  liable.  Ran- 
dolph V.  Donaldson,  9  Cranch,  76;  3  Cond.  Rep. 
280. 

11.  The  act  of  congress  has  limited  the  re- 
sponsibility of  the  marshal  to  his  own  acts,  and 
riie  acts  of  his  deputies.  The  keeper  of  a  state 
jail  is,  neither  in  fact  nor  in  law,  the  deputy  of 
the  marshal ;  he  is  not  appointed  by,  nor  re- 
movable at  the  will  of  the  marshal.  When  a 
prisoner  is  regularly  committed  to  a  state  jail  by 
the  njarshal,  he  is  no  longer  in  the  custody  of 
the  marshal,  or  controllable  by  him.     Ibid. 

12.  Under  the  laws  of  Rhode  Island,  a  dis- 
charge accordinir  to  the  act  for  the  relief  of  poor 
prisoners  for  debt,  although  obtained  by  fraud 
and  perjury,  is  a  lawful  discharge,  and  not  an 
escape;  and  upon  such  a  discharge,  no  action 
can  be  maintained  upon  a  bond  for  the  libeity 
of  the  prison  limits.  Ammulon  v.  Smith  ct  al.,  1 
Wheat.  447  :  3  Cond.  Rep.  619. 

13.  At  common  law,  it  is  not  an  escape  for  a 
gaoler  to  allow  prisoners,  confiiKnl  for  debt,  the 
liberty  of  all  the  apartments  within  the  jail  wall ; 
for  confinement  within  the  walls,  is   salva   et 


arcta  custodia.     Stccre  v.  Field,  2  Mason's  C.  C. 
R.  486. 

14.  It  is  an  escape,  in  the  gaoler,  to  make  a 
prisoner  for  debt  a  turnkey ;  and  to  entrust  him 
with  the  keys  of  the  outer  doors,  as  well  as  in- 
ner doors,  at  all  times  by  night  and  by  day. 
Ibid. 

15.  If  the  gaoler  be  committed  to  his  own 
goal,  on  execution  by  the  sheriff,  and  no  new 
keeper  is  appointed,  it  is  an  escape  of  the  gaoler, 
for  which, the  sheriff  is  answerable;  but  it  is 
not  an  escape  of  the  other  prisoners,  if  they  are 
in  fact  kept  in  custody,  under  the  authority  of 
the  gaoler  or  his  agents.     Ibid. 

16.  In  Rhode  Island,  the  doctrine  as  to  escapes 
is  the  same  as  at  common  law;  and  the  statutes 
giving  the  liberty  of  the  limit  to  prisoners,  on 
giving  bonds  not  to  escape,  &c.  have  not  altered 
the  common  law.  In  Rhode  Island,  an  action 
of  debt  for  an  escape,  is  a  legal  remedy;  that 
action  being  incorporated  into  the  laws  by  im- 
plication, by  the  adoption  of  the  laws  of  En- 
gland.    Ibid. 

17.  Where  the  conditions  of  a  bond  for  the 
jail  limits  in  Rhode  Island,  required  the  party 
to  remain  a  true  prisoner  in  the  custody  of  the 
keeper  of  the  prison,  and  within  the  limits  of 
the  prison,  "  until  he  shall  be  lawfully  dis- 
charged, without  committing  any  manner  of 
escape  or  escapes,  during  the  time  of  restraint, 
then  this  obligation  to  be  void,  or  else  to  remain 
in  full  force  and  virtue  :"  Held,  that  a  discharge 
under  the  insolvent  laws  of  the  state,  obtained 
from  the  proper  court,  in  pursuance  of  a  resolu- 
tion of  the  legislature,  and  discharging  the  party 
from  all  his  debts,  &c.  and  '-'from  all  imprison- 
ment, arrest,  and  restraint  of  his  person  there- 
for," was  a  lawful  discharge;  and  that  his  going 
at  large  under  if,  was  no  breach  of  the  condition 
of  the  bond.  Mason  v.  Haile,  12  Wheat.  370; 
6  Cond.  Rep.  535. 

18.  After  judgment  obtained  in  the  circuit 
court  of  the  United  States  against  the  drawer 
of  a. note,  a  capias  ad  satisfaciendum  was  issued 
against  him  by  the  holder,  and  he  was  put  in 
prison.  Two  justices  of  the  peace  ordered  his 
discharge,  claiming  to  proceed  according  to  the 
law  of  Kentucky,  in  the  case  of  insolvent  debt- 
ors; and  the  jador  permitted  him  to  leave  the 
prison.  The  jailor  made  himself  and  his  secu- 
rities liable  for  an  escape,  by  permitting  the 
prisoner  to  leave  the  prison.  Bank  of  the  United 
Slates  V.  Tyler,  4  Peters,  366. 

19.  Action  i'oran  escape  against  the  sheriff  of 
Madison  county,  Mississippi,  he  having  received 
into  his  custody,  as  a  pri-soner,  the  defendant  in 
an  action  in  the  circuit  court  of  IMississippi, 
taken  under  execution,  and  having  suifered  and 
permitted  him  to  escape.  The  declaration  set 
out  the  judgment  obtained  by  the  plaintiffs 
against  Scott,  the  defendant  in  the  circuit  court, 
the  execution,  the  arr(>st  of  Scott,  and  his  de- 
livery to  Long  as  the  sherill,  who  received  him 
into  his  custody  under  the  execution,  and  de- 
tained him  until,  without  leave  or  license  of  the 
plaintifls  in  the  execution,  and  against  their  will, 
he  suffered  and  permitted  him  to  escape  and  go 
at  large,  &c.,  &c.    To  this  declaration  the  de- 
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feiidant  pleaded,  that  he  does  not  owe  the  sum 
of  money  demanded  in  the  declaration,  "in 
manner  and  form  as  complained  against  him;" 
and  the  jury  found  that  the  defendant  Long 
"doth  owe  the  debt  in  the  declaration  men- 
tioned, in  manner  and  form  as  therein  alleged," 
and  assessed  damages  for  the  detention  thereof, 
at  one  thousand  and  sixteen  dollars  and  ninety- 
six  cents;  upon  which  the  court  gave  judgment 
for  six  thousand  three  hundred  and  fifty-six  dol- 
lars, and  one  thousand  and  sixteen  dollars  and 
ninety-six  cents  damages  and  costs.  Held,  the 
judgment  of  the  circuit  court  is  correct,  under 
the  provision  of  the  statute  of  Mississippi  of  7lh 
June,  1822.  The  jury  were  not  required  in  the 
action  to  find  specially  that  the  prisoner  escaped 
with  the  consent,  and  through  the  negligence  of 
the  sheriff.  The  plea  alleged  that  the  defend- 
ant did  not  owe  the  sum  of  money  demanded, 
"in  manner  and  form  as  the  plaintiff  alleged 
against  him."  This  plea  put  in  issue  every 
material  averment  in  the  declaration.  On  this 
issue,  on  the  most  strict  and  rigid  construction, 
the  jury  have  expressly  found  all  that  is  required 
to  be  found  by  the  requirements  of  the  act. 
Long  V.  Palmer,  Smith  and  Co.,  16  Peters,  65. 

20.  If  the  sheriff  suffer  or  permit  a  prisoner 
to  escape,  this,  bolh  in  common  parlance  and 
legal  intendment,  is  an  escape  with  the  consent 
of  the  sheriff.     Ibid. 

21.  The  object  of  the  act  is  to  make  the 
sheriff  responsible  for  a  voluntary  or  negligent 
escape,  and  that  this  shall  be  found  by  the  jury ; 
and  if  this  appears  from  the  record  by  express 
finding;  or  by  the  necessary  conclusion  of  the 
law,  it  is  sufficient.    Ibid. 

22.  A  debt  was  recovered  by  a  citizen  of  the 
state  of  Ohio,  in  the  circuit  court  of  Pennsyl- 
vania; and  the  defendant  was  arrested  by  a 
capias  ad  satisfaciendum  issued  on  the  judg- 
ment, and,  after  his  arrest  by  the  marshal,  was 
delivered  into  the  custody  of  the  sheriff  of  York 
county,  and  by  him  was  imprisoned.  He  applied 
to  an  associate  judge  of  the  court  of  common 
pleas  of  the  county,  and  gave  a  bond  with  secu- 
rity to  take  the  benefit  of  the  insolvent  laws  of 
Pennsylvania.  The  sheriff  discharged  him  from 
pri.son.  Held,  that  the  sheriff  was  liable  to  the 
plaintiff  in  the  execution  for  an  escape.  Duncan 
V.  Darst  ct  al.,  17  Peters,  204. 

See  State  Insolvext  Laws. 


ESCROW. 


1.  A  bond  may  be  delivered  as  an  escrow,  by 
the  surety,  to  the  principal  obligor.  Pawling  et 
al.  V.  The  United  States,  4  Cranch,  219;  2  Cond. 
Rep.  92. 

2.  The  bond  upon  its  face  purports  to  be  deli- 
vered absolutely;  and  it  is  not  to  be  doubted 
the  obligees  would  be  more  secure  against  fraud, 
if  the  evidence  that  the  writing  was  delivered 
as  an  escrow  appeared  upon  its  face,  than  by 
admitting  parol  testimony  of  that  fact.  But  the 
law  is  settled  otherwise,  and  is  not  to  be  dis- 
turbed by  the  supreme  court.    Ibid. ' 


3.  If  one  of  the  obligors,  at  the  time  of  exe- 
cuting the  bond  in  the  presence  of  some  one 
of  the  other  obligors,  say,  "we  acknowledge 
this  instrument,  but  others  are  to  sign  it,"  this 
is  evidence  from  which  the  jury  may  infer  a 
delivery  as  an  escrow  by  all  the  obligors  who 
were  then  present.     Ibid. 

4.  A  bond  cannot  be  delivered  to  one  of  the 
obligees  as  an  escrow.  Moss  v.  Riddle,  5  Cranch, 
351;  2' Cond.  Rep.  277. 


ESTATES  OF  DECEDENTS. 

1.  On  the  death  of  the  ancestor,  the  land 
owned  by  him  descends  to  his  heirs.  They  hold 
it  subject  to  the  payment  of  the  debt  of  the 
ancestor,  in  those  states  where  it  is  liable  to 
such  debts.  The  heirs  cannot  alien  the  land  to 
the  prejudice  of  creditors.  In  fact,  and  in  law, 
they  have  no  right  to  the  real  estate  of  their 
ancestors,  except  that  of  possession,  until  the 
creditors  shall  be  paid.  Watkins  \.  Holman,  16 
Peters,  25. 

2.  No  objection  is  perceived  to  the  power  of 
the  legislature  to  subjecting  the  lands  of  a  de- 
ceased person  to  the  payment  of  his  debts,  to 
the  exclusion  of  the  personal  property.  The 
legislature  regulates  descents  antl  the  convey- 
ance of  real  estate.  To  define  the  rights  of 
debtor  and  creditor  is  their  common  duty;  the 
whole  range  of  remedies  lies  within  their  pro- 
vince.   Ibid. 


ESTOPPEL. 

1.  The  principle  of  estoppel  originates  in  the 
relation  between  lessor  and  lessee;  and,  so  far 
as  respects  them,  is  well  established,  and  ought 
to  be  maintained.  The  title  of  the  lessee  is  in 
fact  the  title  of  the  lessor.  He  comes  in  by  vir- 
tue of  it,  holds  by  virtue  of  it,  and  rests  upon  it 
to  maintain  and  justify  his  possession.  It  is  a 
part  of  the  very  essence  of  the  contract  under 
which  he  claims,  that  the  paramount  ownership 
of  the  lessor  shall  be  acknowledged  during  the 
continuance  of  the  lease,  and  possession  shall 
be  surrendered  at  its  expiration.  He  cannot  be 
allowed  to  controvert  the  title  of  the  lessor, 
without  disparaging  his  own  ;  and  he  cannot  set 
up  the  title  of  another  without  violating  the  con- 
tract by  which  he  obtained  and  holds  posses- 
sion, and  breaking  that  faith  which  he  has 
pledged,  and  the  obligation  of  which  is  still  con- 
tinumg  in  full  operation.  Blight's  Lessee  v.  Ro- 
chester. 7  Wheat.  535  ;  5  Cond.  Rep.  335. 

2.  The  propriety  of  applying  the  doctrines 
between  lessor  and  lessee  to  vendor  and  vendee, 
may  well  be  doubted.  The  vendee  acquires  the 
property  for  himself,  and  hisiaith  is  not  pledged 
to  maintain  the  title  of  the  vendor.  The  rights 
of  the  vendor  are  intended  to  be  extinguished 
by  the  sale,  and  he  has  no  continuing  interest 
in  the  maintenance  of  his  title,  unless  he  should 
be  called  upon  in  consequence  of  some  cove- 
nant or  warranty  in  his  deed.  The  property 
having   become   by   sale   the   property   of  the 
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vendee,  he  has  a  right  to  fortify  the  title,  by  the 
purchase  of  any  other  which  may  protect  him 
in  the  quiet  enjoyment  of  the  premises.    Ibid. 

3.  The  recital  of  a  previous  lease  in  a  deed 
of  marriage  settlement,  is  conclusive  evidence 
between  the  parties  to  the  settlement,  of  the  ori- 
ginal existence  of  the  lease,  and  superseded  the 
necessity  of  introducing  any  other  evidence  to 
establish  it.  Carver  v.  Jackson  et  al.,  4  Pe- 
ters, 83. 

4.  To  what  e.xtent,  and  between  what  partie.s, 
the  recital  of  a  deed  in  a  release  is  evidence,  is 
a  matter  not  laid  down  with  much  accuracy  or 
precision,  in  some  of  the  elementary  treatises 
on  the  subject  of  evidence.  It  is  laid  down, 
generally,  that  a  recital  of  one  deed  in  another 
binds  the  parties,  and  those  who  claim  under 
them.  Technically  speaking,  it  operates  as  an 
estoppel,  and  binds  parties  and  privies;  privies 
in  blood,  privies  in  estate,  and  privies  in  law. 
But  it  does  not  bind  mere  strangers,  and  those 
who  claim  by  title  paramount  of  the  deed.  It 
does  not  bind  persons  claiming  by  an  adverse 
title,  or  persons  claiming  by  title  anterior  to  the 
date  of  the  reciting  deed.     Ibid. 

5.  The  government  is  not  ordinarily  bound  by 
an  estoppel.  Johnson  in  Error  v.  The  United 
Slates,  5  Mason's  C.  C.  R.  593. 

6.  Althongh  the  church-wardens  of  a  parish 
are  not  capable  of  holding  lands,  and  a  deed  to 
them  and  their  successors  in  office,  for  ever, 
cannot  operate  by  way  of  grant,  yet,  where  it 
contains  a  covenant  of  general  warranty,  bind- 
ing the  grantors  and  their  heirs  for  ever,  it  may 
operate  by  way  of  estoppel,  to  confirm  to  the 
church  and  its  privies  the  perpetual  and  benefi- 
cial estate  in  the  land.  Blason  v.  Muncaster,  9 
Wheat.  445  ;  5  Cond.  Rep.  644. 

7.  The  parties  to  a  deed  are  estopped  to  deny 
the  consideration  stated  in  it.  But  it  seems  an- 
other auxiliary  consideration  may  be  proved. 
Powell  V.  Monson  and  Brimfield  Manufacturing 
Co.,  3  Mason's  C.  C.  R.  347. 

8.  The  general  rule  of  law  is,  that  a  recital 
of  one  deed  in  another  binds  the  parties,  and 
those  w^ho  claim  under  them,  by  matters  subse- 
quent. Technically  speaking,  such  a  recital 
operates  as  an  estoppel,  which  works  on  the  in- 
terest in  the  land,  and  binds  parties  and  privies; 
privies  in  blood,  privies  in  estate,  and  privies  in 
la^7.     Crane  v.  Morris^  Lessee,  6  Peters,  598. 

9.  If  the  recital  of  a  lease  in  a  deed  of  release 
be  admitted  to  be  good  evidence  of  the  execu- 
tion of  the  lease,  it  must  be  good  evidence  of 
the  very  lease  stated  in  the  recital,  and  of  the 
content*,  so  far  as  they  are  stated  therein  :  for 
they  constitute  its  identity.     Ibid. 

10.  Where  certain  persons  bind  themselves 
in  an  instrument  under  seal  as  principals,  they 
are  estopped  at  law  to  deny  that  they  are  prin- 
cipals. Bunk  of  Mount  Pleasant  v.  Sprigg,  1 
M'Lean'sC.  C.  R.  181. 

11.  The  doctrine  of  estoppel  is  founded  on 
reason  and  justice.     Ibid. 

12.  The  same  rule  applies  in  equity.  Sprigg 
v.  Bank  of  Mount  Pleasant,  1  MLean's  C.  C.  R. 
384. 
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1.  General  principles Page  C34 

2.  Written  evidence C62 

3.  Parol  evidence 681 

4.  Secondary  evidence C32 

5.  Hearsay  evidence 688 

6.  Depositions 690 

7.  Admission  of  parol  evidence  to  contradict  or  ex- 

plain written  evidence 694 

8.  Laws  and  proceedings  of  the  courts  of  the  states  of 

the  United  States,  how  proved 698 

9.  Judgments,  and  verdicts  of  courts  of  record,  when 

evidence 609 

10.  Foreign  laws,  sentences,  judgments,  and  decrees  of 

foreign  courts,  when  evidence 702 

11.  Presumptive  evidence 703 

12.  Evidence  under  a  commission 704 

13.  Treasury  transcripts,  and  treasury  documents,  when 

and  how  far  evidence 706 

14.  Answers  to  a  bill  in  chancery,  how  far  evidence.  ■ .  709 

15.  Reports  of  surveyors  or  commissioners  in  cases  of 

the  unsoundness  of  vessels,  or  of  sea  damage  ....  711 

16.  Incompetency  of  witnesses  from  crime 712 

1.  General  Principles. 

1.  A  witness  interested  to  diminish  certain 
admitted  items  in  the  plaintifl"'s  account,  is  still 
a  competent  witness  to  disprove  other  items. 
Smith  and  others  v.  Carrington  and  others,  4 
Cranch,  62;  2  Cond.  Rep.  26. 

2.  To  introduce  into  a  cause  the  copy  of  any 
paper,  the  truth  of  that  paper  must  be  estab- 
lished, and  sufficient  reasons  for  the  non-produc- 
tion of  the  original  must  be  given.     Ibid. 

3.  However  conclusive  the  sentence  of  a 
foreign  court  of  admiralty  may  be  as  to  the  facts 
which  it  alleges,  those  facts  not  amounting  to  a 
justifiable  cause  of  condemnation,  the  court  will 
look  into  the  facts  of  the  case,  and  draw  from 
them  such  conclusions  as  they  will  authorize. 
4  Cranch,  185;  2  Cond.  Rep.  78.       _ 

4.  The  supreme  court,  in  a  question  of  juris- 
diction, will  permit  viva  voce  testimony  to  be 
given  of  the  value  of  the  matter  in  dispute. 
United  States  v.  The  Brig  Union,  fyc,  4  Cranch, 
216;  2  Cond.  Rep.  91. 

5.  An  appraisement  of  the  property  in  dispute, 
made  by  order  of  the  district  judge,  by  three 
sworn  appraisers,  is  not  conclusive  evidence  of 
the  value;* but  it  is  better  evidence  than  the 
opinion  of  a  single  witness  examined  viva  voce 
in  open  court.     Ibid. 

6.  When  words  are  to  be  proved  by  witnesses 
who  depend  on  the  memory  alone,  the  precise 
terms  employed  by  the  parties  will  seldom  be 
recollected  ;  arnl  courts  and  juries  must  form 
their  opinions  upon  the  substance,  and  upon  all 
ihe  circumstances.  4  Cranch,  219;  2  Cond. 
Rep.  92. 

7.  Upon  a  demurrer  to  evidence,  the  testi- 
mony is  to  be  taken  most  strongly  against  him 
who  demurs ;  and  such  conclusions  as  a  jury 
miiiht  justifiably  draw,  the  court  ought  to  draw. 
Ibid. 

8.  The  sentence  of  a  foreign  court  of  admi- 
ralty, condemning  a  vessel  for  breach  of  block- 
ade, is  conclusive  evidence  of  that  fact,  in  an 
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action  on  the  policy  of  insurance.     Croudson  et 
al.  V.  Leonard,  4  Cranch,  434  ;  2  Cond.  Rep.  162. 

9.  Upon  the  plea  of  payment  to  an  action  of 
debt  upon  a  bond  conditioned  to  pay  five  hun- 
dred dollars ;  evidence  may  be  received  of  the 
payment  of  a  smaller  sum,  with  an  acknow- 
ledgment by  the  plaintiff  that  it  was  in  full  of 
all  demands;  and  from  such  evidence,  if  un- 
contradicted, the  jury  may  and  ought  to  infer 
payment  of  tlie  whole.  5  Cranch.  11;  2  Cond. 
Rep.  172. 

10.  Due  diligence  must  be  used  to  obtain  the 
testimony  of  the  subscribing  witness.  If  inquiry 
be  made  at  the  place  where  the  witness  was 
last  heard  of,  and  he  cannot  be  found,  evidence 
of  his  hand-writing  may  be  admitted.  Cook  et 
al.  v.  IVoodrow,  5  Cranch,  13  ;  2  Cond.  Rep.  173. 

11.  After  a  long  possession  in  severalty,  a 
deed  of  partition  may  be  presumed.  Hepburn 
and  Dundas  v.  Colin  Auld,  5  Cranch.  262;  2 
Cond.  Rep.  247. 

12.  The  certificate  of  survey  is  sufficient  evi- 
dence that  the  warrant  was  in  the  hands  of  the 
surveyors.  Taylor  and  Quarles  v.  Brown,  5 
Cranch,  234 ;  2  Cond.  Rep.  235. 

13.  The  answer  of  one  defendant  to  a  bill  in 
chancery,  is  evidence  against  other  defendants, 
claiming  through  him.  Field  and  others  v.  Hol- 
land and  others,  6  Cranch,  8  ;  2  Cond.  Rep.  285. 

14.  The  answer  of  a  defendant  is  evidence 
against  the  plaintiff,  although  it  be  doubtful 
whether  a  decree  can  be  made  against  such  de- 
fendant.    Ibid. 

15.  The  plaintiffs  cannot  avail  themselves  of 
the  answer  of  a  defendant,  who  is  substantially 
a  plaintiff;  it  is  not  evidence  against  a  co-de- 
fendant.    Ibid. 

16.  In  an  action  upon  a  policy  on  property 
warranted  neutral,  ''proof  of  which  to  be  re- 
quired in  the  United  States  only,"  a  sentence  of 
condemnation  in  a  foreign  court  of  admiralty, 
upon  the  ground  of  breach  of  blockade,  is  not 
conclusive  evidence  of  a  violation  of  the  war- 
ranty. The  Maryland  Ins.  Co.  v.  Wood,  7  Cranch, 
402;  2  Cond.  Rep.  548. 

17.  In  an  action  of  covenant  on  a  policy  under 
seal,  all  special  matter  of  defence  must  be 
pleadeii.  Under  the  plea  of  covenants  per- 
formed, the  defendant  cannot  give  evidence 
which  goes  to  vacate  the  policy.  The  Marine 
Ins.  Co.  of  Alexandria  v.  Hodgson,  6  Cranch, 
206;  2  Cond.  Rep.  347. 

18.  It  is  a  useless  practice  to  read  the  pro- 
ceedings in  a  foreign  court  of  admiralty,  con- 
demning a  vessel  at  length.  The  depositions 
stated  in  such  proceedings  are  not  evidence  in 
an  action  upon  the  policy  of  insurance.     Ibid. 

19.  In  Older  to  prove  the  condemnation  of  a 
vessel,  it  is  only  necessary  to  produce  the  libel 
and  sentence.     Ibid. 

20.  If  foreign  laws  and  regulations  of  trade 
be  not  proved  to  have  been  in  writing  as  public 
edicts,  they  may  be  proved  by  parol.  Living- 
ston and  Gilchrist  v.  The  Maryland  Ins.  Co.,  6 
Cranch,  274;  2  Cond.  Rep.  370. 

21.  In  cases  of  admiralty  jurisdiction,  new 
evidence  will  be  admitted  in  the  supreme  court ; 
and  for  this  purpose  a  commission  may  issue. 


Brig  James  Wells  v.  The  United  Stales,  7  Cranch, 
22;  2  Cond.  Rep.  402. 

22.  A  plat  referred  to  in  the  deed,  as  being 
annexed  to  it,  but  which  was  never,  in  fact,  an- 
nexed, and  was  not  recorded  with  the  deed, 
affords  no  evidence  in  aid  of  the  description  of 
the  property  mentioned  in  the  deed.  Shirras  et 
al.  v.  Craig  et  al.,  7  Cranch,  34;  2  Cond.  Rep. 
407. 

23.  An  answer  responsive  to  the  bill  is  evi- 
dence in  favour  of  the  defendant.  Russell  v. 
Clark^s  Executors,  7  Cranch,  69;  2  Cond.  Rep. 
417. 

24.  A  recital  in  a  deed  is  good  evidence  to 
take  a  case  out  of  the  statute  of  limitations. 
King  V.  Riddle,  7  Cranch,  168;  2  Cond.  Rep. 
459. 

25.  The  principal  obligor  in  a  bond,  is  not  a 
competent  witness  for  the  surety,  in  an  action 
upon  the  bond ;  the  principal  being  liable  to  the 
surety  for  costs  in  case  the  judgment  should  be 
asainst  him.  Riddle  \.  3Ioss,  7  Cranch,  206; 
2  Cond.  Rep.  473. 

26.  Under  the  intestate  laws  of  Maryland,  a 
final  account  settled  by  an  administrator  with 
the  orphan's  court,  is  not  conclusive  evidence  in 
his  favour,  upon  the  issue  of  devastavit  vel  non. 
Bcatty  V.  The  State  of  Maryland,  7  Cranch,  281 ; 
2  Cond.  Rep.  492. 

27.  Hearsay  evidence  is  incompetent  to  estab- 
lish any  specific  fact,  which  is,  in  its  nature, 
su.sceptible  of  being  proved  by  witnesses  who 
speak  from  their  own  knowledge.  Claims  to 
freedom  in  Maryland  are  not  exempt  from  that 
general  rule.  Mima  Queen  and  Child  v.  Hepburn, 
7  Cranch,  290;  2  Cond.  Rep.  496. 

2S.  There  are  some  exceptions  to  the  geneial 
rule  excluding  hearsay  testimony,  which  are 
said  to  be  as  old  as  the  rule  itself.  These  are, 
cases  of  pedigree,  of  prescription,  of  custom,  and, 
in  some  cases,  of  boundary.  There  are  also 
matters  of  general  and  public  history,  which 
may  be  received  without  that  full  proof  which 
is  necessary  for  the  establishment  of  a  private 
fact.     Ibid. 

29.  Upon  general  counts  in  a  declaration,  a 
special  agreement  executed  may  be  given  in 
evidence.  Bank  of  Columbia  v.  Patterson's  Ad- 
ministrators, 7  Cranch,  299;  2  Cond.  Rep.  501. 

30.  In  a  case  of  warranty  and  indemnity,  a 
judgment  against  the  person  to  be  indemniiied, 
if  fairly  obtained  ;  especially  if  obtained  on  no- 
tice to  the  warrantor;  is  admissible  evidence  in 
a  suit  against  him  on  his  bond  of  indemnity. 
Clarke'' s  Ex'' rs  v.  Carrington,  7  Cranch,  308;  2 
Cond.  Rep.  507. 

31.  In  a  suit  on  a  judgment  obtained  in  a  state 
court,  the  judgment  may  be  proved  in  the  man- 
ner prescribed  by  the  act  of  congress;  and  such 
proof  is  of  as  high  a  nature  as  an  in.spection  by 
the  court  of  its  own  record,  or  as  an  exemplifi- 
cation would  be  in  any  other  court  of  the  same 
state.  Mills  v.  Duryee,  7  Cranch,  481 ;  2  Cond. 
Rep.  578. 

32.  If  one  defendant  produce  in  evidence  a 
letter  from  his  co-defendant  to  the  plaintiff,  the 
latter  may  give  in  evidence  the  written  declara- 
tions of  that  co-defendant  to  discredit  the  latter. 
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Lindsay,  7  Cranch.  500;  2  Cond.  Rep. 


585:  .      X,      , 

33.  Upon  the  issue  of  non-assumpsit,  the  de- 
fendant may  give  in  evidence  the  record  of  a 
former  judgment  between  the  same  parties  on 
the  same  cause  of  action.  Young  et  al.  v.  Black, 
7  Cranch,  565  ;  2  Cond.  Rep.  607. 

34.  Proceedings  before  magistrates,  under  the 
insolvent  laws  of  Virginia,  are  clearly  matters  in 
pais ;  and  are  therefore  to  be  proved  by  parol 
and  other  testimony.  Turner  v.  Fendall,  1 
Cranch,  117;  1  Cond.  Rep.  261. 

35.  The  rule  which  forbids  a  deed  to  be  con- 
tradicted by  parol  evidence,  is  a  salutary  one; 
and  the  court  is  not  disposed  to  impair  it.  Faw 
V.  Marstellcr,  2  Cranch,  10;  1  Cond.  Rep.  337. 

36.  Foreign  laws  are  well  understood  to  be 
facts,  which^must,  like  other  facts,  be  proved  to 
exist  before  they  can  be  received  in  a  court  of 
justice.  The  sanction  of  an  oath  is  required  for 
their  establishment,  unless  they  can  be  verified 
by  some  other  high  authority,  which  the  law 
respects  no  less  than  the  oaih  of  an  individual. 
Church  V.  Hubbart,  2  Cranch,  187;  1  Cond.  Rep. 
385. 

37.  Consuls  are  officers  known  to  the  laws  of 
nations,  and  are  entrusted  with  legal  powers. 
But  they  are  not  entrusted  with  the  power  of 
authenticating  the  laws  of  foreign  nations.  They 
are  not  the  keepers  of  those  laws;  they  can 
grant  no  official  copies  of  them.     Ibid. 

38.  It  is  very  truly  stated,  that  to  require,  re- 
specting laws  or  other  transactions  in  foreign 
countries,  that  species  of  testimony  which  their 
constitution  and  usages  do  not  admit,  would  be 
unjust  and  unreasonable.  The  court  will  never 
require  such  testimony.     Ibid. 

39.  Foreign  judgments  are  authenticated:  1. 
By  an  exemplificaUon  under  the  great  seal.  2. 
By  a  copy  proved  to  be  a  true  copy.  3.  By  the 
certificate  of  an  officer  authorized  by  law,  which 
certificate  must  itself  be  properly  authenticated. 
These  are  the  usual,  and  appear  to  be  the  most 
proper,  if  not  the  only  modes  of  verifying  foreign 
judgments.  If  they  be  all  beyond  the  reach  of 
the  party,  other  testimony,  inferior  in  its  nature, 
might  be  received.     Ibid. 

40.  A  certificate  of  the  proceedings  of  a  fo- 
reign court,  under  the  seal  of  a  person  who 
styles  himself  the  secretary  of  foreign  affairs  of 
Portugal,  is  not  evidence.     Ibid. 

41.  If  the  decrees  of  the  colonies  are  trans- 
mitted to  the  seat  of  government,  and  registered 
in  the  department  of  stale,  a  certificate  of  that 
fact,  under  the  great  seal,  with  a  copy  of  the 
decree  authenticated  in  the  same  manner,  would 
be  sufficient  prima  facie  evidence  of  the  verity 
of  what  was  so  certified.     Ibid. 

42.  Interpreters  are  always  sworn;  and  the 
translation  by  a  consul,  not  on  oath,  can  have  no 
greater  validity  than  that  of  any  other  respect- 
able man.     Ibid. 

43.  The  interest  of  a  copartnership  cannot  be 
given  in  evidence  on  an  averment  of  individual 
interest;  nor  an  averment  of  the  interest  of  a 
company  be  supported  by  a  special  contract  re 
lating  to  the  interest  of  an  individual      ^' 
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and  Barnewall  v.  Boston  Marine  Insurance  Co., 
2  Cranch,  419;   1  Cond.  Rep.  435. 

44.  Evidence  of  the  knowledge  of  the  under- 
writers of  the  intention  of  the  insured  at  the 
time  of  making  the  policy,  ought  to  be  very 
clear  to  justify  a  court  of  equity  in  conforming 
the  policy  to  the  alleged  intention.     Ibid. 

45.  An  assignee  of  a  pre-emption  warrant  is 
held  to  be  a  competent  witness,  if  the  facts  in- 
tended to  be  proved  by  his  testimony  do  not 
tend  to  support  the  title  of  the  party  producing 
him.  Wtlsoii  V.  Speed,  3  Cranch,  283;  1  Cond. 
Rep.  531. 

46.  Notice  of  the  time  and  place  of  taking  a 
deposition,  given  to  the  attorney  at  law  of  the 
opposite  party,  is  not  such  notice  as  is  required 
by  the  act  of  assembly  of  Virginia.  But  the 
attorney  at  law  may  agree  to  receive  or  to  waive 
notice,  and  shall  not  afterwards  be  permitted  to 
allege  the  want  of  it.  Buddicum  v.  Kirk,  3 
Cranch,  293  ;   1  Cond.  Rep.  535. 

47.  If  notice  be  given  that  a  deposition  will 
be  taken  on  the  8th  of  August,  and  that,  if  not 
taken  in  one  day,  the  commissioners  will  adjourn 
from  day  to  day  until  it  shall  be  finished;  and 
the  commissioners  meet  on  the  8th,  and  adjourn 
from  day  to  day  till  the  12th,  and  from  the  12th 
to  the  19th,  when  the  deposition  is  taken  ;  such 
deposition  is  not  taken  aareeably  to  notice. 
Ibid. 

48.  A  bill  of  parcels,  delivered  by  I.,  stating 
the  goods  as  bought  of  D.  and  I.,  is  not  conclus- 
ive evidence  against  I.  that  the  goods  were  the 
joint  property  of  D.  and  I. ;  but  the  real  circum- 
stances may  be  explained  by  parol.  Harris  v. 
Johnston,  3  Cranch,  311 ;   1  Cond.  Rep.  543. 

49.  It  is  a  fatal  objection  to  a  deposition  taken 
under  the  judiciary  act  of  1780,  sec.  30,  that  it 
was  opened  out  of  court.  Beale  v.  Thompson  ^ 
Maris,  8  Cranch,  70;  3  Cond.  Rep.  35. 

50.  A,  being  sole  owner  of  a  bill  of  exchange, 
endorses  it  in  blank,  and  delivers  it  to  B  to  de- 
liver it  to  C  for  collection,  and,  when  collected, 
to  place  the  amount  to  the  credit  of  A  and  B  in 
account.  C  collects  the  amount,  but  refuses  to 
place  it  to  the  credit  of  A  and  B,  who  settle 
their  account  with  C,  and  pay  him  the  balance. 
A  afterwards  sues  C  for  the  amount  received 
upon  the  bills;  B  is  a  competent  witness  for  A. 
Taber  v.  Perrott  ^-  Lee,  9  Cranch,  39 ;  3  Cond. 
Rep.  251. 

51.  A  party  who  offers  an  excuse  for  violating 
a  penal  statute,  must  make  out  the  vis  major 
under  which  he  shelters  himself,  so  as  to  leave 
no  reasonable  doubt  of  his  innocence.  Circum- 
stances will  sometimes  outweiijh  positive  testi- 
mony. Brig  Struggle,  fyc.  v:  The  United  States, 
9  Cranch,  71 ;  3  Cond.  Rep.  276. 

52..  If  the  execution  of  an  important  exhibit 
of  the  complainant's  be  not  admitted  by  the  de- 
fendant in  his  answer,  who  calls  upon  the  com- 
plainant to  make  full  proof  thereof  in  the  court 
below,  the  supreme  court  will  not  presume  that 
any  other  proof  was  made  than  appears  in  the 
transcript  of  the  record.  Drnmmond's  Admhs 
V.  Masrudcr's  Trustees,  9  Cranch,  122;  3  Cond. 
Rep.  303. 
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53.  The  answer  of  one  defendant  in  chancery 
is  not  evidence  against  his  co-defendant;  nor  is 
his  deposition,  although  he  had  been  discharged 
by  the  act  of  assembly  of  Rhode  Island,  of  1757, 
from  all  debts  and  contracts  prior  to  the  date  of 
the  discharge  ;  and  although  the  debt  in  suit 
was  a  debt  contracted  prior  to  such  discharge  ; 
the  debt  having  been  contracted  in  a  foreign 
country.  Clarli's  Executors  v.  Van  Riemsdyk,  9 
Cranch.  153;  3  Cond.  Rep.  319. 

54.  An  answer  in  chancery,  although  positive, 
and  directly  responsive  to  an  allegation  in  tVie 
bill,  may  be  outweighed  by  circumstances:  es- 
peciallv  if  it  be  respecting  a  fact  which,  in  the 
nature"^of  things,  cannot  be  within  the  personal 
knowledge  of  the  defendant.     Ibid. 

55.  Evidence  by  hearsay  and  general  reputa- 
tion is  admissible  only  as  to  pedigree  ;  but  not 
to  establish  the  freedom  of  the  petitioner's  an- 
cestor, and  thence  freedom  in  him  or  herself. 
Negro  John  Davis  et  al.  v.  Wood,  7  Cranch,  271 ; 
2  Cond.  Rep.  484. 

56.  Verdicts  are  evidence  between  parties  and 
privies  only ;  and  a  record,  proving  the  ances- 
tor's freedom  to  have  been  established,  in  a  suit 
against  another  party,  by  whom  the  petitioner 
was  sold  to  the  defendant  in  the  case,  is  not  ad- 
missible as  evidence  to  prove  the  freedom  of  the 
petitioner.     Ibid. 

57.  That  the  deponent  is  a  seaman  on  board 
a  gun-boat  in  a  certain  harbour,  and  liable  to  be 
ordered  to  .some  other  place,  and  not  to  be  able 
to  attend  the  court  at  the  time  of  its  sitting,  is 
not  a  sufficient  reason  for  taking  his  deposition, 
de  bene  esse,  under  the  judiciary  act  of  1789. 
The  Samuel;  Pierce  and  Beach,  Claimants,  1 
Wheat.  9  ;  3  Cond.  Rep.  466. 

58.  Where  a  witness,  a  clerk  to  the  plaintiff, 
swore  that  the  several  articles  of  merchandise 
contained  in  the  account  anne.xed  to  his  deposi- 
tion, were  sold  to  the  defendant  by  the  plaintiff, 
and  were  charged  in  the  plaintiff's  day-book  by 
the  deponent  and  another  person  (since  dead), 
and  that  the  deponent  delivered  the  goods;  and 
further  swore,  that  he  had  referred  to  the  origi- 
nal entries  in  the  day-book  :  Held,  that  this  was 
sufficient  evidence  to  prove  the  sale  anrl  delivery 
of  the  goods.  M-Coul  v.  Lelcamf  s  Administratrix, 
2  Wheat.  Ill  ;  4  Cond.  Rep.  58. 

59.  The  answer  of  one  defendant  to  a  bill  in 
chancery  cannot  be  used  as  evidence  against  his 
co-defendant;  and  the  answerof  an  agent  is  not 
evidence  against  his  principal,  nor  are  his  ad- 
missions in  pais,  unless  they  are  a  part  of  the 
res  gestae.  Leeds  v.  The  Marine  Insurance  Com- 
pany, 2  Wheat.  380;  4  Cond.  Rep.  170. 

60.  The  party  who  sets  up  a  title  must  fur- 
nish the  evidence  necessary  to  support  it.  If  the 
validity  of  a  deed  depends  on  an  act  in  pai.^,  the 
party  claiming  under  it  is  as  much  bound  to 
prove  the  performance  of  the  act  as  he  would 
be  bound  to  prove  any  matter  of  record  on  which 
the  validity  of  the  deed  might  depend.  Wil- 
liams v.Payton,  4  Wheat.  77;  4  Cond.  Rep.  395. 

61.  In  the  case  of  lands  sold  for  the  non-pay- 
ment of  taxes  the  marshal's  deed  is  not  even 
prima  facie  evidence  that  the  pre-requisites  re- 
quired bv  law  have  been  complied  with.     Ibid. 
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62.  In  general,  judgments  and  decrees  are 
evidence  only  in  suits  between  paities  and 
privies;  but  the  doctrine  is  wholly  inapplicable 
to  a  case  where  a  decree  in  equity  was  not  intro- 
duced as,  per  se,  binding  upon  any  rights  of  the 
other  party,  but  as  an  introductory  fact  to  a  link 
in  the  chain  of  the  plaintiff's  title,"  and  consti- 
tuting a  part  of  the  muniments  of  his  estate. 
Ban^v.  Gratz,  4  Wheat.  213  ;  4  Cond.  Rep.  426. 

63.  The  seal  to  the  commission  of  a  new  go- 
vernment, not  acknowledged  by  the  government 
of  the  United  States,  cannot  be  permitted  to  prove 
itself;  but  the  fact,  that  the  vessel  cruising  under 
such  commission  is  employed  by  such  govern- 
ment, may  be  established  by  other  evidence 
without  proving  the  seal.  The  Estrella,  4  Wheat. 
298;  4  Cond.  Rep.  459. 

64.  The  acts  of  agents  do  not  derive  their  va- 
liility  from  professing  on  the  face  of  them  to  have 
been  done  in  the  e.xercise  of  their  agency.  3Ie- 
chanics  Bank  of  Alexandria  v.  The  Bank  of  Co- 
lumbia, 5  Wheat.  326;  4  Cond.  Rep.  666. 

65.  The  liability  of  the  principal  depends  upon 
the  facts:  1st,  That  the  act  was  done  in  the  e.v- 
ercise,  and,  2d,  within  the  limits,  of  the  power 
delegated.     Ibid. 

66.  The  books  of  a  corporation  established 
for  public  purposes,  are  evidence  of  its  acts  and 
proceedings.  0 wings  v.  Speed,  5  Wheat.  420  ;  4 
Cond.  Rep.  714. 

67.  The  plat  and  certificate  of  survey  anne.xed 
to  the  patent,  and  a  copy  of  the  entry  on  which 
the  survey  was  made,  are  admissible  in  evidence 
to  prove,  precisely,  the  land  intended  by  the 
entry.  Blake  et  al.  v.  Doherty,  5  Wheat.  359;  4 
Cond.  Rep.  682. 

68.  A  general  plan  made  by  authority,  con- 
formably to  an  act  of  the  local  legislature,  may 
be  submitted  with  other  evidence  to  the  jury,  to 
avail,  quantum  valere  potest,  in  ascertaining 
boundary.     Ibid. 

69.  But  a  demarcation,  or  private  survey,  made 
by  directions  of  a  party  interested  under  the 
grant,  is  inadmissible  evidence,  because  it  would 
enable  the  grantee  to  fi.x  a  vagrant  grant  by  his 
own  act.     Ibid. 

70.  A  judgment  or  decree  of  a  court  of  com- 
petent jurisdiction  is  conclusive  whenever  the 
same  matter  is  again  brought  in  controversy. 
Hopkins  V.  Lee,  6  Wheat.  109;  5  Cond.  Rep.  23. 

71.  But  the  rule  does  not  apply  to  points  which 
come  only  collaterally  under  consideration,  or 
are  only  incidentally  considered,  or  can  only  be 
argumentatively  inferred  from  the  decree.  Ibid. 

^72.  A  replication  to  a  plea  in  chancery  is  an 
admission  of  its  sufficiency  in  point  of  equity  ; 
and  all  that  the  defendant  has  to  do  is  to  prove 
it  in  point  of  fact.  Hughes  v.  Blake,  6  Wheat. 
453;  5  Cond.  Rep.  136. 

73.  Presumptions  of  a  grant,  arising  from  the 
lapse  of  time,  are  applied  to  corporeal  as  well 
as  incorporeal  hereditaments.  Ricardv.li  lUiatns, 
7\Vheat.  59;  5  Cond.Rep.  237.  ,      ,    ..    , 

74  The«e  may  be  encountered  and  rebutted 
by  contrary  presumptions,  and  can  never  arise 
where  all  the  circumstances  are  perfectly  cori- 
sistent  with  the  non-existence  of  a  grant.     Ibid. 

75  A  fortiori,   they  cannot  arise  where  the 
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claim  is  of  such  a  nature  as  is  at  variance  with 
the  supposition  of  a  grant.     Ibid. 

76.  In  general,  the  presunnption  of  a  grant  is 
limited  to  periods  analogous  to  those  of  the 
statute  of  limitations,  in  cases  where  the  statute 
does  not  apply.     Ibid. 

77.  Where  the  statute  applies,  the  presump- 
tion is  not  generally  resorted  to:  but  if  the  cir- 
cumstances of  the  case  are  very  cogent,  and  re- 
quire it,  a  grant  may  be  presumed  witliin  a  pe- 
riod short  of  the  statute.     Ibid. 

78.  A  person  having  an  interest  only  in  the 
question,  and  not  in  the  event  of  the  suit,  is  a 
competent  witness.  Evans  v.  Eaton,  7  Wheat. 
356;  5  Cond.  Rep.  302. 

79.  In  general,  the  liability  of  a  witness  to  a 
like  action,  or  his  standing  in  the  same  predica- 
ment with  the  parly  sued,  if  the  verdict  cannot 
be  given  in  evidence  for  or  against  him,  is  an  in- 
terest in  the  question,  and  does  not  exclude  him. 
Ibid. 

80.  It  is  no  objection  to  the  competency  or 
credibility  of  a  witness  that  he  is  subject  to  fits 
of  derangement,  if  he  is  sane  at  the  time  of 
giving  his  testimony.     Ibid. 

81.  The  doctrine,  that  if  v/itnesses  concur  in 
proof  of  a  material  fact,  they  ought  to  be  be- 
lieved in  respect  to  that  fact,  whatever  may  be 
the  other  contradictions  in  their  testimony,  ought 
to  be  received  under  many  qualifications,  and 
with  great  caution.  The  Santissima  Trinidad,  7 
Wheat,  283  ;  5  Cond.  Rep.  284. 

82.  Where  a  party  claims,  in  the  admiralty, 
under  a  condemnation  in  a  foreign  court,  the 
libel,  or  other  proceeding,  anterior  to  the  sen- 
tence, must  be  produced,  as  well  as  the  sentence 
itself.  LaNerajda.  8  Wheat.  108  ;  5  Cond.  Rep. 
400. 

83.  Evidence  that  a  subscribing  witness  to  a 
deed  had  been  diligently  inquired  after,  having 
gone  to  sea,  and  been  absent  for  four  years,  with- 
out having  been  heard  from,  is  sufficient  to  let 
in  secondary  proof  of  his  handwriting.  Spring 
and  Sons  v.  Sonth  Carolina  Insurance  Company, 
8  Wheat.  268;  5  Cond.  Rep.  434. 

84.  Secondary  evidence  of  the  contents  of 
written  instruments  is  not  admissible,  where  the 
originals  are  within  the  control  or  custody  of  the 
party.  Scbree  v.  Dorr,  9  Wheat.  558;  5  Cond. 
Rep   677. 

85.  Secondary  evidence  of  the  contents  of 
written  instruments  is  admissible,  wherever  it 
appears  th.it  the  original  is  destroyed,  or  lost,  by 
accident,  without  any  fault  of  the  party.  Ren- 
ncr  V.  The  Bank  of  Columbia,  9  Wheat.  581 ;  5 
Cond.  Rej^.  691. 

86.  In  the  case  of  a  lost  note,  it  is  not  neces- 
sary that  its  contents  should  be  proved  by  a 
notarial  copy.  AH  that  is  required  is,  that  it 
should  be  the  best  evidence  the  party  has  it  in 
his  power  to  produce.     Ibid. 

87.  To  admit  secondary  evidence  of  a  lost 
note,  it  is  not  necessary  that  there  should  be  a 
special  count  in  the  declaration  upon  a  lost  note. 
Ihid. 

88.  If  a  party  intend  to  use  a  written  instru- 
ment in  evidence,  he  must  produce  the  original, 


if  in  his  possession.  But  if  it  is  in  the  posses- 
sion of  the  other  party,  who  refuses  to  produce 
it,  after  notice;  or  if  the  original  is  lost  or  de- 
stroyed, secondary  evidence  (being  the  best 
which  the  nature  of  the  case  allows)  will  be 
admitted.  Riggs  v.  Tayloe,  9  Wheat.  483;  5 
Cond.  Rep.  645. 

89.  The  party,  in  such  case,  may  read  a  coun- 
terpart; or,  if  there  is  no  counterpart,  an  ex- 
amined copy;  or,  if  no  such  copy,  may  give 
parol  evidence  of  the  contents.     Ibid. 

90.  Where 'a  writing  has  been  voluntarily  de- 
stroyed, for  fraudulent  purposes,  or  to  create  an 
excuse  for  its  non-production,  secondary  evi- 
dence of  its  contents  is  not  admissible.  But 
where  the  destruction  or  loss  (although  volun- 
tary) happens  through  mistake  or  accident,  such 
evidence  will  be  admitted.     Ibid. 

91.  Although  it  is  the  province  of  the  court  to 
construe  written  instruments,  yet,  where  the 
eff'ect  of  such  instruments  depends  not  merely 
on  the  construction  and  meaning  of  the  instru- 
ment, but  upon  collateral  facts  in  pais,  and  ex- 
trinsic circumstances,  the  inferences  of  fact  to 
be  drawn  from  them  are  to  be  left  to  the  jury. 
Etiing  V.  The  Bank  of  the  United  States,  11 
Wheat.  59  ;  6  Cond.  Rep.  216. 

92.  A  certified  copy  of  a  registered  deed  can- 
not be  given  in  evidence,  if  within  the  power 
of  the  party  claiming  under  it  to  produce  the 
original ;  unless  there  be  some  express  provision 
by  statute,  making  an  authenticated  copy  evi- 
dence. Brooks  v.  Marbury,  11  Wheat.  78;  6 
Cond.  Rep.  223. 

93.  Where  a  voluntary  deed  is  impeached  as 
fraudulent,  evidence  of  judgments  against  the 
grantor  is  admissible  as  proof  (among  other 
facts),  that  he  was  indebted  at  the  time  of  exe- 
cuting the  deed,  although  the  grantee  was  not  a 
party  to  the  suits  on  which  the  judgments  were 
obtained.  Hinde  v.  Longworth,  1 1  Wheat.  199  ; 
6  Cond.  Rep.  270. 

94.  Evidence  is  admissible  to  show  another 
consideration  than  that  expressed  in  the  deed, 
if  not  inconsistent  with  the  consideration  expres- 
sed.    Ibid. 

95.  A  settled  account  is  only  prima  facie  evi- 
dence of  its  correctness,  at  law  or  in  equity :  it 
may  be  impeached  by  proof  of  fraud,  or  omis- 
sion, or  mistake;  and  if  it  be  confined  to  par- 
ticular items  of  account,  concludes  nothing  as  to 
other  items  not  stated  in  it.  Perkins  v.  Hart,  11 
Wheat.  237;  6  Cond.  Rep.  287. 

96.  A  counsel  or  attorne)',  is  not  a  competent 
witness  to  testify  as  to  facts  communicated  to 
either  by  his  client,  in  the  course  of  the  relation 
subsisting  between  them  ;  but  may  be  examined 
as  to  the  mere  fact  of  the  existence  of  that  re- 
lation. Chirac  v.  Reinickcr,  11  Wheat.  280;  6 
Cond.  Rep.  310. 

97.  A  recovery  in  ejectment,  is  conclusive 
evidence  in  an  action  for  mesne  profits  against 
the  tenant  in  possession,  but  not  in  relation  to 
third  persons;  but  where  the  action  is  brought 
against  the  landlord  in  fact,  who  received  the 
rents  and  profits,  antl  resisted  the  recovery  in 
the  ejectment  suit,  although  he  was  not  a  party 
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to  that  suit,  and  did  not  take  upon  himself  the 
defence  thereof  upon  the  record,  but  anoiher 
did,  as  landlord.     Ibid. 

98.  The  general  rule  of  equity  proceedings  is, 
that  after  publication  of  the  testimony,  no  new 
witnesses  can  be  examined,  and  no  new  evi- 
dence can  be  taken,  unless  where  the  judge 
himself,  upon  or  after  the  hearing,  entertains  a 
doubt;  or  where  some  additional  fact  or  inquiry 
is  indispensable  to  enable  him  to  make  a  satis- 
factory decree.  Wood  v.  3Iann,  2  Sumner's  C. 
C.  R.  316. 

99.  An  objection  to  the  competency  of  a  wit- 
ness on  the  ground  of  interest,  cannot  be  taken 
in  the  supreme  court  on  a  hearing  on  the  appeal, 
where  the  witness  had  been  admitted  without 
objection,  in  the  district  and  circuit  court.  The 
Palmyra,  12  Wheat.  1  ;  6  Cond.  Rep.  397. 

100.  If,  in  any  case,  in  which  testimony  was 
offered  by  a  plaintiiT,  the  court  ought  to  instruct 
the  jury  that  he  had  no  right  to  recover;  such 
instruction  certainly  ought  not  to  be  granted,  if 
any  possible  construction  of  the  testimony  would 
support  the  action.  Bank  of  Washington  v.  Trip- 
kit  and  Neale,  1  Peters,  31. 

101.  Where  the  suit  is  brought  upon  a  part- 
nership transaction,  against  one  of  the  partners, 
and  the  declaration  stated  a  contract  with  the 
partner  who  is  sued,  and  gave  no  notice  that  it 
was  made  by  him  with  another  person,  evidence 
of  a  joint  assumpsit  may  be  given  lo  support 
such  a  declaration;  and  the  want  of  notice  has 
never  been  considered  as  justifying  an  e.vception 
lo  such  evidence  at  the  trial.  Barry  v.  Foyles, 
1  Peters,  316. 

102.  The  rule  of  evitlence,  that  in  questions 
of  pedigree,  the  declarations  of  aged  and  de- 
ceased members  of  the  family  may  be  proved, 
and  given  in  evidence,  has  not  been  controvert- 
ed.    Elliott  V.  Piersol,  1  Peter.s,  337. 

103.  Under  the  law  of  the  state  of  Kentucky, 
and  the  decisions  of  their  courts,  a  will,  with 
two  witnesses,  is  sufficient  lo  pass  real  estate ; 
and  the  copy  of  such  a  will,  duly  proved  and 
recorded  in  another  state,  is  good  evidence  of 
the  execution  of  the  will.  Davis  v.  Mason,  1 
Peters,  508. 

104.  It  is  a  settled  rule  in  Kentucky,  that  al- 
though more  than  one  witness  is  required  to  sub- 
scribe a  will  disposing  of  lands,  the  evidence  of 
one  may  be  sufficient  to  prove  the  will.  Ihid. 
509. 

105.  The  rule  of  law  is,  that  the  best  evi- 
dence must  be  given,  of  which  the  nature  of  the 
thing  is  capable;  that  is,  thai  no  evidence  shall 
be  received,  which  presupposes  greater  evidence 
behind,  in  the  party's  possession  or  power.  The 
withholding  of  that  better  evidence  raises  a  pre- 
sumption, that,  if  produced,  it  might  not  operate 
in  favour  of  the  party  who  is  called  upon  for  it. 
For  this  reason,  a  party  who  is  in  possession  of 
an  original  paper,  is  not  permitted  to  give  a  copy 
in  evidence,  or  to  prove  its  contents.  Tayloe  v. 
Riggs,  1  Peters,  596. 

106.  The  affidavit  of  a  party  to  the  cause,  of 
the  loss  or  destruction  of  an  original  paper, 
offered  in  order  to  introduce  secondary  evidence 
of  the  contents  of  the  paper,  is  proper.     If  such 


affidavit  could  not  be  received  of  the  loss  of  a 
written  contract,  the  contents  of  which  are  well 
known  to  others,  or  a  copy  of  which  can  be 
proved,  a  party  might  be  completely  deprived 
of  his  rights,  at  least  in  a  court  of  law.     Ibid. 

107.  It  is  a  sound  general  rule,  that  a  party 
cannot  be  a  witness  in  his  own  cause;  but  many 
collateral  questions  arise,  in  the  progress  of  a 
cause,  to  which  the  rule  does  not  apply.  Ques- 
tions which  do  not  involve  the  matter  in  contro- 
versy, but  matter  which  is  auxiliary  to  the  trial, 
and  which  facilitates  the  preparation  for  it,  often 
depend  on  the  oath  of  the  party.  An  atlidavit 
of  the  materiality  of  a  witness,  for  the  purpose 
of  obtaining  a  continuance,  or  a  commission  to 
take  depositions,  or  an  affidavit  of  his  inability 
to  attend,  is  usually  made  by  the  party,  and  re- 
ceived without  objection.  On  incidental  ques- 
tions, which  do  not  affect  the  issue  to  be  tried 
by  the  jury,  the  affidavit  of  the  party  is  received. 
Ibid. 

108.  The  testimony  which  establishes  the  loss 
of  a  paper,  is  addressed  lo  the  court,  and  does 
not  relate  to  the  contents  of  the  paper.  It  is  a 
fact  which  maybe  important  as  letting  the  party 
in,  to  prove  the  justice  of  the  cause,  but  does 
not  itself  prove  any  thing  in  the  cause.  Ibid. 
597. 

109.  In  an  action  upon  a  written  contract,  said 
lo  have  been  lost  or  destroyed,  anti  not  for  deceit 
and  imposition,  the  plaintiff's  right  to  recover  is 
measured  principally  by  the  contract ;  and  the 
secojidary  evidence  must  prove  it,  as  laid  in  the 
declaration.  The  conversation  which  preceded 
the  agreement,  forms  no  part  of  it,  nor  are  the 
propositions  or  representations  which  were  rnade 
at  the  lime,  but  not  introduced  hito  the  written 
contract,  to  be  taken  into  view  in  construing  the 
instrument  itself.  Had  the  written  paper,  slated 
to  be  lost  or  mislaid,  been  produced,  neither 
party  could  have  been  permitted  to  show  the 
parly's  inducements  to  make  it,  or  to  substitute 
his  understanding  for  the  agreement  itself.  If 
he  was  drawn  into  it  by  misrepresentation,  that 
circumstance  might  furnish  him  with  a  different 
action,  but  cannot  afiecl  this.     Ibid.  598. 

no.  When  a  written  contract  is  to  be  proved, 
not  by  itself,  but  by  parol  testimony,  no  vague 
uncertain  recollection,  concerning  its  stipulations, 
ought  to  supply  the  place  of  the  written  instru- 
ment itself.  The  substance  of  the  agreement 
ought  to  be  proved  satisfactorily;  and  if  that 
cannot  be  done,  the  party  is  in  the  condition  of 
every  other  suitor  in  court,  who  makes  a  claim 
which  he  cannot  support.     Ibid. 

111.  It  is  undoubtedly  true,  that  questions  re- 
specting the  admissibility  of  evidence  are  entirely 
dislinct^from  those  which  refer  to  its  sufficiency 
or  effect.  They  arise  in  different  stages  of  the 
trial;  and  cannot,  with  strict  propriety,  be  pro- 
pounded at  the  same  time.  The  Columbian  In- 
surance Company  v.  Lawrence,  2  Peters,  44. 

112.  Presumptions  from  evidence,  of  ttie  exist- 
ence of  particular  facts,  are  in  many  cases,  if  not 
in  all,  mi.xed  questions  of  law  and  fact  It  the 
evidence  be  irrelevant  to  the  fact  insisted  upon, 
or  be  such  as  cannot  fairly  warrant  a  jury  m  pre- 
suming it.  the  court  is  so. far  from  being  bound 
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to  instruct  them  that  ihey  are  at  liberty  to  pre- 
sume it,  that  they  would  err  in  giving  such  an 
instruction.  Bank  of  the  United  Slates  v.  Corcoran, 
2  Peters,  133. 

113.  A  court  cannot  be  required  to  give  an  in- 
struction to  the  jury  as  to  the  relation,  right  and 
credibility  of  the  testimony  adduced  by  the  par- 
ties ill  a  cause.  Van  Ness  v.  Pacard,  2  Peters, 
149. 

114.  In  an  action  originally  commenced  against 
A  and  B  as  partners,  upon  an  alleged  engagement 
by  the  firm,  and  where  A,  who  was  not  found  or 
served  with  pror.ess,  was  ofTered  as  a  witness  in 
favour  of  B,  having  been  released  by  B,  the  court 
said  :— "  It  is  to  be  premised  that  the  only  ground 
upon  which  the  objection  can  be  rested,  is  the 
supposed  interest  of  the  witness,  in  the  event  of 
the  cause ;  since  the  suit  having  regularly  abated 
as  to  him.  by  the  return  that  he  was  "  no  inha- 
bitant," he  was  no  more  a  party  to  it  than  he 
would  have  been  had  his  name  been  altogether 
omitted  in  the  declaration.  As  to  the  objection 
upon  the  score  of  interest,  it  is  sufficient  to  re- 
mark, that  it  was  manifestly  hostile  to  the  party 
in  whose  favour  he  testified,  and  who  offered  it 
in  evidence;  since  the  plaintifT's  recovery  against 
the  defendant,  and  satisfaction  from  him,  would 
be  a  bar  to  their  action  against  the  witness ;  and 
the  release  of  A  protected  him  against  any  action 
which  A  might  bring  against  him  for  contribu- 
tion or  otherwise."  Le  Roy  et  al.  v.  Johnson,  2 
Peters,  194. 

115.  Undoubtedly,  the  presumption  is  in  fa- 
vour of  the  validity  of  every  grant  issued  in  the 
forms  prescribed  bylaw;  and  it  is  incumbent  on 
him  who  controverts  it,  to  support  his  objections. 
The  whole  burden  of  proof  lies  on  him.  But  if 
his  objections  depend  on  facts,  those  facts  must 
be  submitted  to  a  jury.  If  opposmg  testimony 
be  produced,  that  testimony,  also,  must  be  laid 
before  the  jury;  and  the  court  may  declare  the 
law  upon  the  fact,  but  cannot  declare  it  on  the 
testimony.     Pattersonv.  Jenlcs,  2  Peters,  227. 

116.  Whatever  an  agent  does  or  says,  in  re- 
ference to  the  business  in  which  he  is  at  the 
time  employed,  and  within  the  scope  of  his  au- 
thority, is  done  or  said  by  the  principal;  and  I  time  that 
may  be  proved,  as  well  in  a  criminal  as  a  civil 
case,  ill  like  manner  as  if  the  evidence  applied 
personally  to  the  principal.  American  Fur  Com- 
pany V.  The  United  States,  2  Peters,  364. 

117.  Where  two  or  more  persons  are  associated 
together  for  the  same  illegal  purpose,  any  act  or 
declaration  of  one  of  the  parties,  in  reference  to 
the  common  object,  and  forming  a  part  of  the 
res  ges<a,  may  be  given  in  evidence  against  the 
other.     Ibid.  365. 

118.  Evidence  to  establish  heirship  and  pedi- 
gree, had  been  obtained  under  a  commission 
issued  for  that  purpose  to  France,  in  an  action 
of  ejectment,  in  which  the  plaintifl^s  had  reco- 
vered the  lots  of  ground  for  which  this  suit  was 
instituted.  In  the  course  of  that  trial,  a  bill  of 
exceptions  was  tendered  by  the  plaintifTs,  and 
sealed  by  the  court,  in  which  the  evidence  con- 
tained in  the  commission  was  inserted.  The 
commission,  and  the  testimony  obtained  under 
it,  were  afterwards  lost.     In  an  action  for  mesne 


profits,  brought  by  the  plaintiffs  in  the  ejectment, 
against  the  landlord  of  the  defendant  in  the  suit, 
who  had  employed  counsel  to  oppose  the  claims 
of  the  plaintiffs,  but  who  was  not  a  party  to  the 
suit  on  record,  it  was  held,  that  the  testimony, 
as  copied  into  the  bill  of  exceptions,  was  legal 
and  competent  evidence  of  pedigree.    Ibid.  620. 

119.  It  is  well  known,  that  in  cases  of  pedi- 
gree, the  rules  of  law  have  relaxed  in  respect  to 
evidence,  to  an  extent  far  beyond  what  has  been 
applied  to  other  cases.  This  relaxation  is  founded 
on  principles  of  public  convenience  and  neces- 
sity.    Chirac  v.  Reinecker,  2  Peters,  621. 

120.  Where  A  was  the  real  landlord  of  the 
premises  in  controversy  in  an  ejectment,  and 
employed  counsel  to  defend  the  suit,  but  was 
not  a  party  defendant  on  the  record,  the  record 
of  the  recovery  in  the  ejectment,  when  offered 
in  evidence,  in  an  action  of  trespass  for  mesne 
profits  against  B,  is  not  conclusive  evidence  of 
title  in  the  plaintiffs,  but  is  prima  facie  evidence 
thereof,  and  is  evidence  of  the  plaintiff's  posses- 
sion :  but  B  may  controvert  the  title  of  the  plain- 
tiffs. As  to  third  persons,  strangers  to  the  suit, 
the  record  is  evidence  to  show  possession  of  the 
property  in  the  plaintiffs.     Ibid.  622. 

121.  The  admission  of  evidence  which  was 
irrelevant,  but  which  was  not  objected  to,  will 
not  authorize  the  admission  of  other  irrelevant 
evidence  offered  to  rebut  the  same,  when  the 
same  is  objected  to.     Ibid. 

122.  Certified  copies  of  the  opinions  of  the 
court  are  to  be  given  by  the  reporter;  and  not 
by  the  clerk  of  the  court.  Anonymous,  3  Peters, 
897. 

123.  A  witness  swore  that  she  resided  in  Pe- 
tersburg, Virginia,  and  that  bishop  Madison  re- 
sided in  Williamsburg,  Virginia;  that  while  she 
resided  in  Petersburg,  she  had  seen  bishop  Ma- 
dison, and  was  acquainted  with  his  daughter 
only  by  report ;  that  she  never  had  seen  her  or 
Mr.  Scott,  but  recollects  to  have  heard  of  their 
marriage,  in  Petersburg,  as  she  thought,  before 
the  death  of  her  father;  that  she  could  not  state 
from  whom  she  heard  the  report,  but  that  she 
had  three  cousins  who  went  to  college  at  the 

she  lived  in  Petersburg,  and  had  no 
doubt  that  she  had  heard  them  speak  of  the 
marriage;  that  she  heard  of  the  marriage  of 
Miss  Madison,  before  her  own  marriage,  as  she 
thought,  which  was  in  1810;  that  she  was,  as 
she  believed,  in  1811,  in  Williamsburg,  and  was 
told  that  J\Ir.  Madison  was  dead.  Held,  that  so 
much  of  this  evidence  as  goes  to  prove  the  ileath 
of  Mr.  Madison,  was  admissible  on  the  trial,  and 
ought  not  to  have  been  excluded  by  the  court. 
Lessee  of  Scott  et  al.  v.  Ratcliffe  ct  al.,  5  Peters, 
81. 

124.  It  may  be  gathered  from  the  decisions 
of  the  courts  of  Maryland,  that  on  the  trial  of  a 
question  of  title  to  land,  no  evidence  can  be  ad- 
mitted of  the  location  of  any  line,  boundary,  or 
object  not  laid  down  on  the  plots  of  resurvey; 
and  that  a  witness  who  was  not  present  at  the 
resurvey,  is  not  competent  to  give  evidence  as 
to  the  lines,  objects,  and  boundaries  laid  down 
in  such  plots.  These  rules  appear  to  rest  on 
artificial  reasoning,  and  a  course  of  practice  pe- 
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culiar  to  Maryland.     Greenleafs  Lessee  v.  Birth. 
5  Peters,  ]32. 

125.  The  court  do  not  find  it  to  have  been  de- 
cided by  the  courts  of  Maryland,  that  no  testi- 
mony is  admissible  to  prove  a  possession  of  the 
land  within  the  lines  of  the  party's  claim  laid 
down  in  the  plot,  e.xcept  the  testimony  of  some 
■witness  who  was  present  on  the  resurvey.  Upon 
the  general  principles  of  the  kw  of  evidence, 
such  testimony  is  clearly  admissible.  A  party 
has  a  right  to  prove  his  possession  by  any  com- 
petent witness,  whether  he  was  present  or  not. 
Ibid. 

126.  In  the  ordinary  course  of  things,  the 
party  offering  evidence  is  understood  to  waive 
any  objection  to  its  competency  as  proof.  It  is 
not  competent  for  a  party  to  insist  upon  the  effect 
of  one  part  of  the  papers  constituting  his  own 
evidence,  without  giving  the  other  party  the  be- 
nefit of  the  other  facts  "contained  in  the  same 
paper.     Ibid. 


provement  of  the  country,  and  from  other  causes, 
they  are  often  destroyed.  It  is  therefore  im- 
portant, in  many  cases,  that  hearsay  or  reputa- 
tion should  be  received  to  establish  ancient 
boundaries.  But  such  testimony  must  be  perti- 
nent, and  material  to  the  issue  between  the 
parties.  If  it  have  no  relation  to  the  subject, 
or  if  it  reiser  to  a  fact  which  is  immaterial  to  the 
point  of  inquiry,  it  ought  not  to  be  admitted. 
Ibid. 

135.  The  declarations  of  a  surveyor,  author- 
ized by  the  owner  of  the  land  to  survey  and 
lay  out  a  town,  in  reference  to  matters  chiefly 
within  the  scope  of  his  powers,  are  evidence 
against  the  owner  of  the  land  and  his  grantees, 
in  an  ejectment  instituted  to  recover  part  of  the 
land  in  the  town.  Barclay  and  others  v.  HowelVs 
Lessee,  6  Peters,  499. 

136.  The  declarations  of  a  surveyor,  which 
contradict  his  official  return,  are  clearly  not 
evidence  ;  nor  ought  they  to  be  received,  \\  here 


127.  However  convenient  a  rule  established  1  he  has  no  power  to  e.^ercise  a  discretion,  as  eX' 
by  a  circuit  court,  relative  to  the  introduction  of  j  planatory  of  his  return,  while  he  is  still  living, 
secondary  proof,  might  be  to  regulate  the  gene-  and  may  be  examined  as  a  witness,  llnd. 
ral  practice  of  the  court,  it  could  not  control  the  137.  The  right  of  the  court  to  decide  on  the 
rights  of  parties  in  matters  of  evidence  admis-  legal  efiect  of  a  written  instrument,  cannot  be 
sible  by  the  general  principles  of  law.  Peterson    controverted;  but  the  question  of  boundary  is 


v.  Winn.,  5  Peters,  233. 

128.  It  is  certainly  very  difficult  to  maintain, 
that  in  a  court  of  law  any  parol  evidence  is  ad- 
missible, subslaii-tialiy  to  change  the  purport  and 
effect  of  a  written  instrument,  and  to  impose 
upon  it  a  i^ense  which  its  terms  not  only  do  not 
impiy,  but  expressly  repel.  Shankland  v.  The 
Corporation  of  Washinslon,  5  Peters,  390. 

129.  Cy  the  act  of  2d  JNlarch,  1793,  subpoenas 
for  witnesses  may  lun  into  disKicts  other  than 
where  the  court  is  silting,  provided  the  witness 
does  not  live  at  a  greater  distance  than  one  hun- 
dred miles  from  the  place  of  holding  the  court. 
The  Patapsco  Insurance  Co.  v.  Southgate.  5  Peters, 
604. 

130.  A  party  to  a  negotiable  instrument  shall 
not  be  permitted,  by  his  own  testimony,  to  inva- 
lidate it.  Bank  of  the  United  States  v.  Dunn,  6 
Peters,  51. 

131.  It  is  competent  to  prove,  by  parol,  that 
a  guarantor  signed  his  name  i-n  blank  on  the 
back  of  a  promissory  note,  and  authorized  an- 
other to  write  a  sufficient  guaranty  over  it. 
Ibid. 

132.  A  witness  cannot  be  admitted  to  prove 
what  was  said  by  a  witness  who  is  dead,  relative 


always  a  matter  of  fact  for  the  determination  of 
the  jury.     Ibid. 

138.  The  circuit  court  cannot  be  called  upon, 
when  a  case  is  before  a  jury,  to  decide  on  the 
nature  and  effect  of  the  whole  evidence  intro- 
duced in  support  of  the  plaintiff's  case,  part  of 
which  is  of  a  presumptive  nature,  and  capable 
of  being  urged  with  more  or  less  effect  to  the 
jury.     Crane  v.  Morrises  Lessee,  6  Peters,  598. 

139.  Whenever  evidence  is  offered  to  the 
jury,  which  is  in  its  nature  prima  facie  proof,  or 
presumptive  proof,  its  character,  as  such,  ought 
not  to  be  disregarded  ;  and  no  court  has  a  right 
to  direct  the  jury  to  disregard  it,  or  to  view  it 
under  a  different  aspect  from  that  in  which  it 
is  actually  presented  to  them.  Whatever  just 
influence  it  may  derive  from  that  character,  the 
jury  have  a  right  to  give  it ;  and  in  regard  to  the 
order  in  which  they  shall  consider  the  evidence 
in  a  cause,  and  the  manner  in  which'they  shall 
weigh  it.  the  law  has  submitted  it  to  them  to 
decide  for  themselves;  and  any  interference 
with  this  right  would  be  an  invasion  of  their  pri- 
vilege to  respond  to  matters  of  fact.     Ibid. 

140.  Prima  facie  evidence  of  a  fact,  is  such' 
an  evidence  as  in  judgment  of  law  is  sufficient 


to  a  conversation  on  a  former  trial  between  the  |  to  establish  the  fact;  and,  if  not  rebutted,  re 
plaintiff  and  some  of  the  defendants.     As  the    mains  sufficient  for  the  purpose.     The  jur}-  are 


evidence  was  not  given  between  the  same  par- 
ties, it  could  only  be  received  as  hearsay.  Board- 
man  and  others  v.  The  Lessees  of  Reed  and  Ford 
and  others,  6  Peters,  328. 

133.  That  boundaries  may  be  proved  by  hear- 
say testimony,  is  a  rule  well  settled,  and  the  ne- 
cessity or  propriety  of  which  is  not  now  ques- 


bound  to  consider  it  in  that  light,  unless  they 
are  invested  with  authority  to  disregard  the 
rules  of  evidence,  by  which  the  liberty  and 
estate  of  every  citizen  are  guarded  and  support- 
ed. No  judge  would  hesitate  to  set  aside  their 
verdict  and  grant  a  new  trial,  if,  under  such  cir- 
cumstances, without    any   rebutting   evidence. 


^tioned.  Some  difterence  of  opinion  may  exist  j  they  disregard  it.  It  would  be  error  on  their 
.»3  to  the  application  of  this  rule;  but  there  is  part,  which  would  require  the  remedial  interpo- 
none  as  to  its  legal  force.     Ibid.  sition  of  the  court.     In  a  legal  sense,  then,  such 

134.  Landmarks  are  frequently  found  of  per-  |  prima  facie  evidence,  in  the  absence  of  all  con- 
ishable  materials,   which  pass   away  with   the    trolling  evidence  or  discrediting  circumstances, 
generation  in  which  they  are  made.     By  the  im-    becomes  conclusive  of  the  fact ;  that  is,  it  should 
54*  4f 
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operate  upon  the  minds  of  the  jury,  as  decisive 
to  found  their  verdict  as  to  the  fact.  Such  are 
understood  to  be  the  clear  principles  of  law  on 
this  subject.  Kelly  v.  Jackson  et  al.,  6  Peters, 
622. 

141.  It  is  a  general  rule,  that  evidence  by 
connparison  of  hands  is  not  admissible  when  the 
witness  has  had  no  previous  knowledge  of  the 
handwriting,  but  is  called  upon  to  testily  merely 
from  a  comparison  of  hands.  There  may  be 
cases  where,  from  the  antiquity  of  the  wvilina', 
it  is  impossible  for  any  living  witness  to  swear 
that  he  ever  saw  the  parly  write.  Comparison 
of  handwriting  with  documents  known  to  be  in 
his  handwriting,  has  been  admitted.  But  these 
are  extraordinary  instances,  arising  from  the  ne- 
cessity cf  the  case.  Strothcr  v.  Lucas,  6  Peters, 
763. 

142.  The  rules  of  evidence  are  adopted  for 
practical  purposes  in  the  administration  of  jus- 
tice, And  although  it  is  laid  down  in  the  books 
as  a  general  rule,  that  the  best  evidence  the  na- 
ture of  the  case  will  admit  of,  must  be  given  ; 
yet  it  is  not  understood  that  this  rule  requires 
the  strongest  possible  assurance  of  the  matter  in 
question.  The  e.xlent  to  which  the  rule  is  to  be 
pushed  is  governed,  in  some  measure,  by  cir- 
cumstances. If  any  suspicion  hangs  over  the 
instrument,  or  it  is  designedly  withheld,  a  more 
rigid  inquiry  should  be  made  into  the  reasons  for 
its  non-production.  But  where  there  is  no  sus- 
picion, all  that  ought  to  be  required  is  reasonable 
diligence  to  obtain  the  original.  Minor  v.  Tillot- 
son,  7  Peters,  99. 

148.  No  evidence  can  be  looked  into  in  the 
supreme  court,  which  e.vercises  an  appellate  ju- 
risdiction, that  was  not  beforethe  circuit  court; 
and  the  evidence  certified  with  the  record,  must 
be  considered  here  as  the  only  evidence  before 
the  court  below.  If,  in  certifying  a  record,  a 
part  of  the  evidence  in  the  case  had  been  omit- 
ted, it  might  be  certified  in  obedience  to  a  cer- 
tiorari )  but.  in  such  a  case,  it  must  appear  from 
the  record  that  the  evidence  was  used  or  offered 
to  the  circuit  court.  Holmes  et  al.  v.  Trout  et  al., 
7  Peters,  171. 

144.  Agreements  had  been  made,  under  which 
depositions  taken  in  other  cases,  where  the  same 
questions  of  title  were  involved,  should  be  read 
in  evidence,  and  on  the  hearing  in  the  circuit 
court,  these  depositions  were  read  :  afterwards, 
on  an  appeal  to  the  supreme  court,  the  decree 
of  the  circuit  court  was  reversed,  and  by  the 
decree  of  reversal,  the  parties  were  permitted  to 
proeeed  de  novo.  When  the  case  was  again 
heard  in  the  circuit  court,  the  defendant  objected 
to  the  reading  of  the  depositions,  asserting  that 
the  decree  of  reversal  annulled  the  written  cer- 
tificate of  the  parties  for  the  admission  of  testi- 
mony. By  the  court: — The  consent  to  the  de- 
positions was  not  limited  to  the  first  hearing,  but 
was  coextensive  with  the  cause.  The  words  in 
the  decree  of  reversal,  that  the  parties  may  pro- 
ceed de  novo,  are  not  equivalent  to  a  dismission 
of  the  bill  without  prejudice ;  nor  could  the  court 
have  understood  them  as  affecting  the  testimony 
in  the  cause,  or  setting  aside  the  solemn  agree- 
ment of  the  parties.     The  testimony  is  still  ad- 


missible to  the  extent  of  the  agreement.    Vattier 
v.IIinde,  7  Peters.  252. 

145.  Historical  facts  of  general  and  public  no- 
toriety may  be  proved  by  reputation,  and  that 
reputation  may  be  established  by  historical 
works  of  known  character  and  accuracy.  But 
evidence  of  this  sort  is  confined  in  a  great  mea- 
sure to  ancient  facts,  which  do  not  presuppose 
better  evidence  in  existence;  and  where,  from 
the  nature  of  the  transaction,  or  the  remoteness 
of  the  peciod.  or  the  public  and  general  reception 
of  the  facts,  a  just  foundation  is  laid  for  general 
confidence.  Morris  v.  Harmcr^s  Lessee,  7  Peters, 
554. 

146.  The  work  of  a  living  author,  who  is 
within  the  reach  of  the  process  of  the  court,  can 
hardly  be  deemed  of  this  nature.  He  may  be 
called  as  a  witness;  he  may  be  examined  as  to 
the  .sources  and  accuracy  of  his  information ;  and 
especiall}'  if  the  facts  which  he  relates  are  of  a 
recent  date,  and  may  be  fairly  presumed  to  be 
within  the  knowledge  of  many  living"  persons, 
from  whom  be  has  derived  his  materials,  there 
would  seem  to  be  cogent  reasons  to  say  that  his 
book  was  not,  under  such  circumstances,  the 
best  evidence  within  the  reach  of  the  parties. 
Ibid. 

In  the  case  of  The  Bank  of  the  United  States 
V.  Dunn,  6  Peters.  51,  the  court  decided  that  a 
subsequent  endorser  was  not  competent  to  prove 
facts  which  would  tend  to  discharge  the  prior 
endorser  from  the  responsibility  of  his  endoi'se- 
merit.  By  the  same  rule,  the  drawer  of  the  note 
is  equally  incompeter  I  to  prove  facts  which  tend 
to  disciiarge  the  endorser.  Bank  of  the  Melro- 
polis  V.Jones,  8  Peters,  12. 

148.  The  bill  of  exceptions  stated,  that  during 
the  trial  of  the  cause  in  the  district  court,  the 
counsel  for  the  marshal  stated  that  he  had  made 
a  seizure,  or  given  notice  that  he  seized  in  the 
hands  of  the  defendants,  the  syndics,  any  funds 
in  their  hands,  to  a  sufficient  amount  to  satisfy 
the  judgment  obtaineil  in  the  case  of  the  United 
States  V.  John  Brown,  Sen.,  and  Lewis  E.  Biown. 
This  testimony  was  objected  to,  as  being  con- 
trary to  the  statement  of  facts  in  the  case,  in 
which  it  was  stated,  that  a  return  of  nulla  bona 
had  been  made  by  the  marshal ;  and  because 
the  act  was  done  in  a  case  to  which  the  defend- 
ants were  not  parties,  and  because  the  best  evi- 
dence was  the  notice,  or  true  and  proved  copies 
of  it.  The  return  of  the  mar'shal  in  the  case  of 
the  United  States  v.  John  Brown,  Sen.,  and  Lewis 
E.  Brown,  was  also  offered,  and  was  objected 
to.  By  the  court: — The  evidence  was  properly 
admitted  as  notice  to  the  syndics  of  the  debts 
due  to  the  United  States.  Field  et  al.  v.  The 
United  States,  9  Peters,  182. 

149.  S.  obtained  a  sum  of  money  of  M.,  secur- 
ing him  by  an  annuity  equal  to  ten  per  cent,  per 
annum  for  ten  years.  He  afterwards  r-esisted 
the  payment  of  the  annuity,  on  the  grountl  that 
the  contract  was  usurious;  and  having  sold  the 
estate  to  L.  on  which  the  annuity  was  secured, 
he,  in  writing,  promised  to  indemnify  and  .save 
him  harmless  for  prosecuting  a  writ  of  replevin, 
should  a  distress  be  made  for  the  annuity.  On 
the  trial  of  the  action  of  r-eplevin,  S.  was  not  a 
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competent  witness  to  show  that  the  original  con- 
tract between  him  and  M.  was  usurious.  Scott 
V.  Lloyd,  9  PeterS;  418. 

150.  The  confessions  of  an  agent  axe  not  evi- 
dence to  bind  his  principal,  nor  is  his  subsequent 
account  of  a  transaction  to  hisprincipal,  evidence. 
But  his  acts,  within  the  scope  of  his  powers,  are 
obligatory  upon  his  principal ;.  and  those  acts 
Tna.y  be  proved  in  the  same  manner  as  if  done 
by  the  principal.  The  agent,  acting  within  his 
authority,  is  substituted  for  the  principal  in  every 
respect ;  and  his  statements,  which  form  a  part 
ot  the  res  gestae,  may  be  proved.  United  States 
V.  The  Brig  Burdett,  9  Peters,  682. 

151.  On  the  trial  of  an  action  against  a  collect- 
or of  duties  on  merchandise,  for  not  having  deli- 
vered goods  to  the  importer,  it  appeared  that  the 
collector  had  insisted  on  a  bond  being  given  for 
a  greater  amount  of  duties  than  the  goods  were 
lawfully  subjected  to.  The  plaintifT  offered  evi- 
dence to  prove  that  he  was  unable  to  give  the 
bond  in  the  large  amount  required :  he  had  not 
made  known  this  inability  to  the  collector  when 
the  bond  was  insisted  upon.  The  evidence  was 
properly  refused.  Tracy  v.  Swartwout,  10  Pe- 
ters, 80. 

152.  The  defendant,  in  an  action  against  him 
by  the  United  States  upon  a  treasury  transcript, 
or  official  bond,  or  in  any  suit  for  the  recovery 
of  money  claimed  by  the  United  States,  may 
give,  in  evidence  of  a  set-off,  any  claims  to  cre- 
dits which  have  been  e.xhibited  to  the  account- 
ing officers  after  the  commencement  of  the  suit, 
and  before  the  trial.  United  States  v.  Hatckins, 
10  Peters,  125. 

153.  The  general  rule  is,  that  evidence,  to  be 
admissible,  should  be  given  under  the  sanction 
of  an  oath,  legally  administered;  and  in  a  judi- 
cial proceeding,  depending  between  the  parties 
affected  by  it.  or  those  who  stand  in  privity  of 
estate  or  interest  with  them.  Hearsay  is  admit- 
ted in  cases  of  pedigree,  of  prescriptive  rights 
and  customs,  and  some  other  cases  of  a  public 
or  quasi  public  nature.  In  cases  of  pedigree,  it 
is  admitted  upon  the  ground  of  necessity,  or  the 
great  difficulty,  and  sometimes  the  impossibility 
of  proving  remote  facts  of  this  sort  by  living  wit- 
nesses. But  in  these  cases  it  is  only  admitted 
when  the  tradition  comes  from  per.sons  intimately 
cop.nected,  or  in  close  relation  with  the  family, 
or  from  sources  of  a  kindred  nature,  which,  in  a 
general  sense,  may  be  said  to  import  verity; 
there  being  no  lis  nota  or  other  interest  to  affect 
the  credit  of  their  statement.  Ellicott  v.  Pearl, 
10  Peters,  412. 

154.  in  cases  of  prescriptive  rights  and  cus- 
toms, and  other  claims  of  a  public  nature,  tradi- 
tion and  reputation  have  been  in  like  manner 
admitted.  They  are  all  cases  of  a  general  right, 
affecting  a  number  of  persons,  having  a  coramori 
interest.     Ihid. 

155.  The  mortgagee  of  property  insured  against 
loss  by  fire,  is  a  competent  witness  in  an  action 
agamst  the  insurers  to  recover  a  loss,  alleged  to 
have  been  sustained  by  the  destruction  of  the 
property  insured.  The  Columbia  Ins.  Co.  v. 
Lawrence,  10  Peters,  507. 

156.  The  United  States  instituted  a  joint  ac- 


tion on  a  joint  and  several  bond,  executed  by  a 
collector  of  taxes,  &c.,  and  his  sureties.  The 
defendant,  the  principal  in  the  bond,  confessed 
a  judgment,  by  a  cognovit  actionem,  and  the 
United  States  issued  an  execution  against  his 
body,  on  the  judgment,  upon  which  he  was  im- 
prisoned, and  was  afterwards  discharged  from 
confinement  under  the  insolvent  laws  of  the 
United  States.  The  United  States  proceeded 
against  the  other  defendants;  and  on  the  trial 
of  the  cause  before  a  jury,  the  principal  in  the 
bond  having  been  released  by  his  co-obligors, 
was  offered  by  the  defendants,  and  admitted  by 
the  circuit  court,  to  prove  that  one  of  the  co- 
obligors  had  executed  the  bond  on  condition  that 
others  would  execute  it,  which  had  not  been 
done.  The  circuit  court  admitted  the  evidence. 
Held,  that  there  was  no  error  in  the  decision. 
United  States  v.Leffler,  11  Peters,  86. 

157.  The  principle  settled  by  the  supreme 
court,  in  the  case  of  the  Bank  of  the  United 
States  V.  Dunn,  6  Peters,  51,  goes  to  the  e.xclu- 
siou  of  the  evidence  of  a  party  to  a  negotiable 
instrument,  upon  the  ground  of  the  currency 
given  to  it  by  the  name  of  the  witness  called  to 
impeach  its  validity,  and  does  not  extend  to  any 
other  case  to  which  that  reasoning  does  not 
apply.     Ibid. 

158.  Where  all  the  books,  papers,  and  vouchers 
of  a  clerk  in  the  treasury,  who  had  been  a  dis- 
bursing officer,  relating  to  his  disbursements  and 
agency,  have  been  destroyed  by  fire,  without 
any  fault  of  his,  the  case  is,  of  necessity,  open 
to  the  admission  of  secondary  evidence ;  and 
under  the  general  rule  of  evidence,  he  might  be 
required  to  produce  the  best  evidence  which  the 
nature  of  the  case,  under  the  circumstances, 
would  admit.  This  rule,  however,  does  not  re- 
quire of  a  party,  the  production  of  the  strongest 
possible  evidence;  he  must  be  governed  in  a 
great  measure  by  the  nature  of  the  circumstances 
of  the  case,  which  must  have  a  bearing  upon 
the  matter  in  controversy,  and  must  not  be  such 
as  to  leave  it  open  to  the  suspicion  or  presump- 
tion, that  anything  left  behind,  and  within  the 
power  of  the  party,  would,  if  produced,  make 
against  him.    United  States  v.  Laiib,'12  Peters,  1, 

159.  It  appeared  that  the  defendant  offered  to 
read  in  evidence  certain  passages  from  a  public 
doc  iment,  mentioned  in  the  bill  of  exceptions. 
The  plaintiff's  counsel  consented  to  its  being 
read,  as  the  defendant's  evidence :  and  after 
the  same  was  read,  the  plaintiff's  counsel  re- 
quested the  court  to  instruct  the  jury,  that  the 
conversation  of  the  defendant  with  J\ir.  Dickins 
and  Mr.  ]\rLean,  read  from  the  executive  docu- 
ment, was  not  evidence  to  the  jury  of  the  facts 
stated  in  such  conversation  ;  which  instruction 
the  court  refused  to  give.  The  court  said,  the 
entire  document  referred  to  is  not  .set  out  in  the 
bill  of  exceptions;  and  from  what  is  stated,  no 
conversation  of  the  character  objected  to  ap- 
pears. But  the  evidence  was  admitted  by  con- 
sent. The  plaintifPs  were  entitled  to  have  the 
whole  document  read  ;  and  it  was  ail  in  evidence 
before  the  court  and  jury.  But  the  objection 
that  some  of  the  facts  stated  were  only  hearsay 
evidence,  fails.     The  docuraent,  so  far  as  it  ap- 
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pears  on  the  bill  of  exceptions,  contains  no  such 
conversation.  This  instruction  was  therefore 
properly  refused.     Ibid. 

160.  In  an  action  on  four  promissory  notes, 
one  of  which  was  drawn  by  the  defendant,  in 
favour  of  the  plainlifT,  and  the  others  were  drawn 
by  the  defendant,  in  favour  of  other  persons, 
who  had  endorsed  them  to  the  plaintiff,  parol 
evidence  was  properly  admitted,  that  the  defen- 
dant acknowledged  that  he  was  indebted  to  the 
plaintiff'  in  the  amount  of  the  note,  and  offered 
to  confess  judgment  in  the  course  of  a  negotia- 
tion with  the  p]aintifl''s  counsel,  although  the 
negotiation  fell  through,  and  although  no  proof 
was  given  of  the  handwriting  or  signatures  of 
the  endorsers  of  the  notes.  This  case  does  not 
come  within  the  reason,  or  principles,  or  rule, 
which  excludes  offers  to  pay,  made  by  way  of 
compromise  upon  a  disputed  claim,  and  to  buy 
peace.     31 'Nicl  \.  Holbrook,  12  Peiers,  8i. 

161.  The  admissions  of  a  defendant  that  he  is 
indebted  to  the  plaintiff  on  promissory  notes, 
when  proved  by  competent  testimony,  are  suffi- 
cient evidence  of  the  transfer  of  negotiable  paper, 
without  proof  of  the  handwriting  of  the  payor. 
Whether  the  evidence  was  legally  competent  for 
that  purpose,  or  not,  is  a  question  for  the  court, 
and  not  for  the  jury,  in  the  absence  of  all  con- 
tradictory testimony.     Ibid. 

162.  By  the  act  of  the  legislature  of  Georgia, 
of  15th  December,  1810,  the  assignment  or  en- 
dorsement of  a  promissory  note  is  made  sufficient 
evidence  thereof,  without  the  necessity  of  prov- 
ing the  handwriting  of  the  assignor.  The  judi- 
ciary act  of  1789,  declares  that  the  laws  of  the 
several  states,  except  where  the  constitution, 
treaties,  or  statutes  of  the  United  States  require 
otherwise,  are  to  be  rules  of  decision  in  courts 
of  the  United  States,  in  trials  at  common  law, 
where  they  apply.  The  court  does  not  perceive 
any  sufficient  reason  for  construing  this  act  of 
congress  so  as  to  exclude  from  its  provisions 
those  statutes  of  the  several  states  which  pre- 
scribe rules  of  evidence  in  civil  causes  in  trials 
at  common  law.     Ibid. 

163.  Where  the  grantor  of  an  annuity  by  deed 
has  conveyed  all  the  interest  in  the  property 
charged  with  the  annuity,  and  an  allegation  of 
usury  in  granting  the  annuity  is  afterwards  made, 
he  may  be  a  witness  to  prove  usury,  if  he  is  not 
a  'party  to  the  suit,  and  has  conveyed  all  his 
right  and  title  to  the  property  to  others,  his  cre- 
ditors, thus  divesting  himself  of  all  interest  aris- 
ing out  of  the  original  agreement,  and  is  released 
from  his  debts  by  them,  and  is  not  liable  to  the 
costs  of  the  suit.  Scott  v.  Lloyd,  12  Peters, 
145. 

164.  The  decision  in  1  Peters'  C.  C.  R.  301, 
Willings  V.  Consecpia,  where  the  court  held,  that 
a  party  named  on  the  record  might  be  released, 
so  as  to  constitute  him  a  competent  witness,  was 
cited  in  the  argument.  The  court  said,  "Such 
a  rule  would  hold  out  to  parties  a  strong  tempta- 
tion to  perjury;  and  we  think  it  not  sustained 
cither  by  principle  or  authority."     Ibid. 

165.  Evidence  will  be  legal  as  rebutting  testi- 
mony, as  to  repel  an  imputation  or  charge  of 
fraud,  which  would  not  be  admissible  as  original 


evidence.     Zacharie   and  Wife  v.  Franklin,   12 
Peters,  151. 

166.  It  is  error  on  the  trial  of  a  writ  of  right 
before  the  grand  assize,  to  prevent  the  introduc- 
tion of  written  evidence,  because,  in  the  trial  of 
another  cause  between  the  demandant,  offering 
the  testimony,  and  a  defendant  claiming  in  op- 
position to  the  demandant,  under  the  same  title 
with  that  of  the  defendant,  before  the  grand  as- 
size, the  court  had  frequently  examined  the 
title  set  up  by  the  written  evidence  offered,  and 
had  become  fully  cognizant  of  it,  and  had.  in 
that  trial,  at  the  suit  of  the  demandant,  in  which 
it  had  been  produced,  decided  that  it  in  nowise 
tended  to  establish  a  legal  title  to  the  land  in 
controversy,  in  the  demandant.  Bradstreet  v. 
Thomas,  1^  Peters,  174. 

167.  The  demandant  had  a  right  to  place  be- 
fore the  assize  all  the  evidence  which  she  thought 
might  tend  to  establish  her  right  of  property, 
which  had  been  ruled  to  be  competent  evidence 
in  another  suit,  against  the  competency  of  which 
nothing  was  objected  in  this  suit;  and  the  assize 
had  a  right  to  such  evidence  before  ihem,  that 
they  might  apply  to  it  the  instructions  of  the 
court,  as  the  law  of  the  case;  without  which 
they  could  not  do  it.     Ibid. 

168.  There  is  a  safer  repository  of  the  adjudi- 
cations of  courts  than  the  remembrance  of 
judges;  and  their  declaration  of  them  is  no 
proof  of  their  existence.     Ibid. 

169.  In  a  case  in  equity,  brought  by  appeal 
from  the  court  of  appeals  of  East  Florida,  the 
contents  of  certain  documents  which  contained 
the  agreements  of  the  parties,  were  stated  to  be 
set  out  in  the  bill ;  the  contents  were  not  proved 
in  the  cause  by  testimony,  nor  was  the  nonpro- 
duction  of  them  accounted  for  by  secondary  evi- 
dence. The  decrees  of  the  Florida  courts  were 
reversed,  and  the  cause  remanded  to  the  court 
of  appeals,  to  allow  the  pleadings  to  be  amended, 
and  the  documents  referred  to,  or  the  contents 
of  the  same,  to  be  duly  authenticated  and 
proved.     Levy  v.  Arredondo,  12  Peters,  218. 

170.  Where  the  evidence  in  a  cause  conduces 
to  prove  a  fact  in  issue  before  a  jury,  if  it  is  com- 
petent in  law,  a  jury  may  infer  any  fact  from 
such  evidence,  which  the  law  authorizes  a  court 
to  infer  on  a  demurrer  to  evidence.  After  a 
verdict  in  favour  of  either  party  on  the  evidence, 
he  has  a  right  to  demand  of  a  court  of  error,  that 
they  look  to  the  evidence  only  for  one  purpose  ; 
with  the  single  eye  to  ascertain  whether  it  was 
competent  in  law  to  authorize  the  jury  to  find 
the  facts  which  made  out  the  right  of  the  party, 
or  a  part,  or  the  whole  of  his  case.  If.  in  its 
judgment,  ihe  appellate  court  shall  hold  that  the 
evidence  was  competent,  tluni  they  must  found 
their  judgments  on  all  such  facts  as  were  legally 
inferrible  therefrom  ;  in  the  same  manner,  and 
with  the  same  legal  results,  as  if  they  had  been 
definitely  set  out  in  a  special  verdict.  So,  on  the 
other  hand,  the  finding  of  a  jury  on  the  whole 
evidence  in  a  cause  must  be  taken  as  negativing 
all  the  facts  in  which  the  party  against  whom 
their  verdict  is  given,  had  attempted  to  iiffer 
from,  or  establish  from  the  evidence.  Hepburn 
V.  Dubois''s  Lessee,  12  Peters,  345. 
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171.  la  a  joint  action  against  the  assignees  of 
a  bankrupt,  the  plaintiff  cannot  recover  against 
one,  unless  his  claim  against  all  is  supported  by 
evidence.  Blight  v.  Ashley  et  al.,  Peters'  C.  C. 
R.  16. 

172.  A  court  of  equity,  in  directing  an  issue 
of  quantum  damnificatus,  for  a  violation  of  a 
covenant  of  seisin,  will  permit  evidence  to  be 
given  of  the  value  of  an  over  quantity  of  lands 
conveyed  by  the  deed.  Lessee  of  Thomas  v. 
Perry,  Peters'  C.  C.  R.  49. 

173.  Query,  If  a  purchaser  from  the  assignees 
of  a  bankrupt,  must,  in  an  ejectment  for  the  pro- 
perty purchased,  prove  the  petitioning  creditor's 
debt,  and  the  proceeding  under  the  commission. 
Lessee  of  Hartshorn  et  al.  v.  Wright  et  al.,  Pe- 
ters' C.  C.  R.  64. 

174.  After  the  defendant  has  closed  his  testi- 
mony, the  plaintiffs  will  not  be  permitted  to  give 
additional  evidence  on  a  point  on  which  they 
had  already  e.vamined  evidence,  and  on  which 
nothing  new  had  been  proved  by  the  defendant. 
Gilpins  V.  Consequa,  Peters'  C.  C.  R.  85. 

175.  Evidence  to  explain  a  transaction  which 
had  come  out  from  the  defendant's  testimony, 
was  allowed  :  and  the  plaintiffs  were  suffered, 
after  their  testimony  in  chief  was  closed,  to  ex- 
amine witnesses  to  repel  an  argument  which 
might  be  drawn  from  the  statements  of  the  de- 
fendant's witnesses.     Ibid. 

176.  The  burden  of  proof  is  placed  on  the 
claimant  of  property  taken  in  delicto.  United 
States  v.  The  Paid  Sherman,  Peters'  C.  C.  R.  98. 

177.  The  presumption  is  in  favour  of  mental 
capacity;  and  in  order  to  affect  the  validity  of 
a  deed  or  will,  incapacity  must  be  proved.  If  a 
general  derangement  of  the  grantor  is  proved  to 
have  existed  at  any  time  prior  to  the  execution 
of  the  deed,  the  grantee  mu.st  piove  capacity  in 
the  grantor  at  the  time  the  deed  was  executed. 
Lessee  of  Hoge  v.  Fisher,  Peters'  C.  C.  R.  16.3. 

178.  On  an  indictment  for  an  endeavour  to 
make  a  revolt  in  a  ship,  founded  on  the  twelfth 
section  of  the  act  of  the  30th  April,  1790,  ch.  9, 
it  is  not  necessary  to  prove  that  the  act  was 
committed  on  the  high  seas.  Peters'  C.  C.  R. 
214. 

179.  It  is  the  duty  of  a  party  who  knows  of 
the  intended  departure  of  a  material  witnes-s,  to 
take  the  deposition  of  such  witness;  and  if  he 
should  neglect  so  to  do,  he  should  issue  a  com- 
mission to  take  his  testimony  at  the  place  where 
he  may  be,  and  to  have  the  commission  executed 
without  delay.  The  King  of  Spain  v.  Oliver, 
Peters'  C.  C.  R.  217. 

180.  The  jury  being  empanneled  to  try  three 
causes,  the  plaintiff  in  one  of  them,  gave  evi- 
dence applicable  to  a  case  in  which  he  was  not 
a  party,  but  which  affected  his  own  case  to  his 
advantage;  the  evidence  was  illegal,  and  the 
court  granted  a  new  trial.  Consequa  v.  WiUin<rs, 
Peters'  C.  C.  R.  225.  ' 

181.  However  positive  evidence  may  be,  its 
eftect  will  be  done  away  by  suspicious  circum- 
stances. Nelson  v.  The  United  States,  Peters'  C. 
C.  R.  235.  ' 

182.  The  interest  of  a  witness  in  the  event  of 
a  suit,  is  too  remote  to  exclude  his  testimony, 


where,  in  case  the  plaintiff  should  fail  to  recover 
a  sufficient  amount  of  damages  to  extinguish  a 
claim  the  defendant  has  on  him,  and  in  case  the 
plaintiff  should  be  called  on  to  satisfy  the  claim 
out  of  his  own  funds,  he  may  be  unable  to  do  so, 
and  the  witness  might  be  then  liable  to  be  sued 
and  be  made  answerable  for  the  debt.  The  ob- 
jection may  affect  his  credit.  Willings  et  al.  v. 
Consequa,  Peters'  C.  C.  R.  301. 

183.  The  general  rule  of  law  is,  that  the  party 
to  a  suit  cannot  be  a  witness.  This  rule  is 
founded  on  the  interest  the  party  has  in  the  suit, 
and  when  this  interest  is  removed,  the  objection 
ceases.     Ibid. 

184.  A  plaintiff  in  a  suit,  who  has  assigned 
all  his  interest  in  the  event  of  it,  may  be  a  wit- 
ness, the  costs  of  the  suit  having  been  paid,  or 
such  an  amount  deposited  with  the  proper  officer, 
by  the  assignee,  as  will  discharge  the  same. 
Ibid. 

185.  The  court  will  not  look  to  remote  contin- 
gencies, in  order  to  disqualify  a  witness.     Ibid. 

186.  Query,  Whether  the  principles  of  evi- 
dence relating  to  sales  made  by  a  broker,  as  be- 
tween vendor  and  vendee,  are  applicable  to  a 
case  between  vendor  and  warrantor.     Ibid. 

187.  If  a  witness  is  sworn  on  his  voir  dire,  iio 
other  evidence  to  prove  him  incompetent  can  be 
given.  But  if,  afterwards,  it  should  appear,  in 
any  part  of  his  examination,  that  the  witness  is 
incompetent,  the  court  will  reject  the  evidence. 
Evans  v.  Eaton,  Peters'  C.  C.  R.  322. 

188.  Although  counsel  profess  that  the  object 
of  the  testimony  which  is  offered  by  them  is  to 
discredit  one  of  the  witnes-ses  of  the  opposite 
party;  yet  if  the  court  consider  that  the  testi- 
mony cannot  have  that  effect,  they  will  not  per- 
mit it  to  be  given.     Ibid. 

189.  Query,  If  in  an  action  for  the  violation 
of  a  patent  right,  where  the  general  issue  has 
been  pleaded,  it  is  competent  to  the  defendant 
to  give  in  evidence  that  the  machine  is  useless, 
and  has  been  abandoned  by  the  inventor.  Gray 
et  al.  V.  James  et  al,  Peters'  C.  C.  R.  394. 

190.  Salvors  are  ex  necessitate  admitted  as 
witnesses  to  all  facts  which  are  deemed  pecu- 
liarly or  e.xclusively  within  their  knowledge. 
To  other  facts  they  are  incompetent  witnesses. 
The  Ship  Henry  Ewbank,  1  Sumner's  C.  C.  R. 
400. 

191.  An  objection  was  taken  to  a  direct  inter- 
rogatory, and  the  answer  to  it,  at  the  lime  of 
taking  the  deposition,  which  was  supported  by 
the  court  at  the  trial ;  and  the  answer  ruled  out. 
Held,  that  the  answers  to  the  cro.ss-interrogafo- 
ries,  which  did  not,  on  their  face,  purport  to  be 
asked  in  consequence  of  the  direct  interrogatory, 
and  were  not  made  dependent  upon  it,  are  ad- 
missible as  evidence.  Ames  v.  Howard,  I  Sum- 
ner's C.  C.  R.  482. 

192.  Where  no  objection  was  taken  at  the 
trial  to  the  absence  of  evidence,  which  it  might 
have  been  in  the  power  of  the  party  to  supply, 
it  is  too  late  after  the  verdict  to  take  it.  Callin 
V.  The  Springfield  Fire  Ins.  Co.,  1  Sumner's  C.  C. 
R.  434. 

193.  Where  property  is  shipped  in  an  enemy's 
vessel,   the  presumption  of   its  being  enemy's 
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properly  can  only  be  repelled  by  strong  and  clear 
proofs  of  a  neutral  interest.     The  London  Packet^ 

1  Mason's  C.  C.  11.  14. 

194.  After  an  appeal  the  court  may  allow  evi- 
dence, not  received  in  season,  to  be  made  a  part 
of  the  case,  to  be  put  upon  the  record,  de  bene 
esse,  with  a  memorandum  of  the  fact.     Ibid. 

195.  The  record  of  a  trial,  and  verdict  against 
the  plaintiff,  in  a  suit  brought  by  him  against 
anotlier  person,  cannot  be  given  in  evidence  by 
another  defenilant.  Hurst  v.  M'-Neil,  1  Wash.  C. 
C.  R.  70. 

196.  Where  a  warrant  of  survey  was  issued, 
and  a  report  made  thereon  that  the  vessel  was 
unfit  to  perform  the  voyage,  and  the  vessel  and 
cargo  were  ordered  to  be  sold,  the  captain  can- 
not be  admitted  as  a  witness  to  prove  the  condi- 
tion of  the  vessel  at  the  time  of  the  survey,  and 
that  she  was  unfit  for  the  voyage.  The  proceed- 
ing was  judicial,  and  the  warrant  and  the  report 
must  be  produced  ;  but  the  facts  contained  in 
the  report  may  be  proved  by  oilier  evidence. 
Robinson  v.  Clifford,  2  Wash.  C.  C.  R.  1. 

197.  In  the  incipient  stage  of  a  prosecution 
the  judge  may  examine  witnesses  for  the  de- 
fendant, who  were  present  at  the  time  the  offence 
is  charged  to  have  been  committed,  for  the  pur- 
pose of  explaining  the  testimony  of  the  wit- 
nesses for  the  United  States,  and  the  witnesses 
for  the  prosecution  may  be  cross-examined. 
United  States  v.  White,  2  Wash.  C.  C.  R.  29. 

198.  Witnesses  for  the  defendant  are  never 
sent  to  the  grand  jury  but  by  the  consent  of  the 
prosecution.     Ibid. 

199.  The  declarations  of  an  agent  for  the  de- 
fendant, by  whose  orders  the  plaintiffs  had  made 
insurance  for  the  benefit  of  the  defendant,  were 
not  admitted  to  prove  the  liability  of  the  defend- 
ant for  the  premium.  Millick  et  al.  w.  Peterson. 
2Wash.  C.C.R.  31. 

200.  The  policy  of  insurance,  without  further 
proof  of  the  payment  of  the  premium,  is  not 
evidence  of  its  payment.     Ibid. 

201.  If  in  an  account  settled  between  parties, 
an  interest  in  a  vessel  is  debited  to  one  of  them, 
the  charge  might  be  evidence  to  satisfy  a  jury 
of  the  fact  of  a  sale  and  transfer  of  the  vessel  : 
but  it  is  not  in  itself  a  transfer,  and  the  court,  if 
the  fact  of  such  account  and  debit  is  proved, 
Cannot  say  there  was  a  transfer  of  a  vessel.  Pe- 
terson V.  The  United  States,  2  Wash.  C.  C.  R.  36. 

202.  In  an  action  for  the  recovery  of  a  debt, 
said  to  be  due  by  the  defendant  as  the  dormant 
partner  of  B.  and  A.,  a  person  who  is  a  creditor 
of  thtv partnership  is  not  a  competent  witness  to 
prove  the  defendant  a  dormant  partner  in  tlie 
firm  indebted  to  him.     Corps  v.  Robinson  et  al., 

2  Wash.  C.C.R.  388. 

203.  There  is  no  objection  to  the  examination 
of  the  head  clerk  of  one  of  the  parties,  for  he 
has  no  privileges  like  those  of  an  attorney.  Ibid. 

204.  The  acknowledgment  of  a  debt  by  one 
partner  will  bind  another  partner,  after  the  part- 
nership is  proved  ;  but  it  is  not  suflicient  or  pro- 
per to  be  given  in  evidence  to  prove  a  partner- 
ship.    Ibid. 

205.  If  one  party  gives  notice  to  another  to 
produce  certain  papers  at  the  trial,  he  has  no 


right  to  inspect  them,  unless  he  will  consent 
that  they  shall  be  used  in  evidence.  Jordan  v. 
Wilkins,  2  Wash.  C.  C.  R.  482. 

206.  If  a  party  charged  with  a  forfeiture,  un- 
der the  laws  of  the  United  States,  shall,  in  his 
answer  on  oath  to  the  information,  furnish  evi- 
dence against  himself,  the  court,  in  an  action  of 
debt  brought  against  him  for  a  penalty  under  the 
same  law,  would  reject  his  confessions  if  offered 
in  evidence.  Clark  v.  The  United  States,  2  Wash. 
C.C.R.  519. 

207.  Evidence  of  the  political  character  and 
conduct  of  a  particular  person,  was  allowed  to 
be  given  in  evidence  to  satisfy  the  jury  that  he 
was  not  the  person  meant  and  intended  by  a  pro- 
clamation, under  the  attainder  laws;  but  not  to 
impeach  the  attainder,  or  confiscation  of  pro- 
perty, on  the  ground  that  the  person  was  not 
guilty  of  the  crime  imputed  to  him.  Beale  v. 
Pettit  el  al,  1  Wash.  C.  C.  R.  242. 

208.  Tlie  declarations  of  a  person  exercising 
authority  that  he  possesses  it,  can  never  be  re- 
ceived as  evidence  of  the  fact  of  his  authority. 
Lessee  of  James  v.  Stookcy  et  al.,  1  Wash.  C.  C.  R. 
330. 

209.  On  an  indictment  against  the  master  of  a 
vessel  for  destroying  her  at  sea,  to  the  injury  of 
the  underwriters,  the  president  of  the  incorpo- 
rated insurance  company,  by  whom  the  property 
was  assured,  although  a  stockholder,  may  be  a 
witness  to  prove  the  handwriting  of  the  defend- 
ant to  the  manifest  of  the  cargo,  because  the 
conviction  of  the  defendant  would  not  be  evi- 
dence in  a  suit  on  a  policy  against  the  company. 
The  United  States  v.  Johns,  TWash.  C.  C.  R.  363. 

210.  If  a  witness  in  a  deposition,  upon  his 
cross-examination,  states  as  facts  circumstances 
not  pertinent  to  the  issue  he  has  said  and  sworn 
in  another  cause,  in  which  these  circumstances 
were  pertinent,  the  statement  cannot  be  read  to 
discredit  him.  Lamalere  v.  Cazc,  1  Wash.  C.  C.  R. 
413. 

211.  Aliter,  if  he  has,  on  a  former  occasion, 
said  or  sworn  differently  from  what  he  now  de- 
poses, in  a  matter  relative  to  the  cause.     Ibid. 

212.  The  captain's  protest  may  be  read  to 
contradict  what  he  slate.s  on  his  examination  in 
a  cause.     Ibid. 

213.  The  character  of  the  defendant  not  being 
impeached,  evidence  to  support  it  cannot  be  ad- 
mitted. Ketland  v.  Bissctt,  1  Wash.  C.  C.  R.  144. 

214.  The  agent  who  makes  insurance,  after 
purging  himself  on  his  voir  dire,  is  a  good  wit- 
ness for  the  assured  to  prove  matters  respecting 
the  policy.  Riian  v.  Gardner,  1  Wash.  C.  C.  R. 
145. 

215.  It  is  incumbent  on  a  defendant,  who 
claims  a  vessel  under  a  condemnation  by  a  fo- 
reign tribunal,  to  prove  that  the  tribunal  was 
properly  constituted.  Failing  to  do  this  the  con- 
demnation is  a  nullity.  Snell  et  al.  v.  Faussatt, 
1  Wash.  C.C.R.  271. 

216.  It  is  premature,  before  the  jury  are  sworn 
ami  the  trial  commenced,  for  either  party  to 
call  upon  the  other  to  produce  a  paper  which  he 
has  received  notice  to  produce  on  the  trial.  Hyl- 
ton  V.  Brown,  1  Wash.  C.  C.  R.  298. 

217.  It  is  sufficient  for  one  party  to  suggest 
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that  the  other  is  in  possession  of  a  paper  which 
he  has,  under  the  act  of  congress,  given  him  no- 
tice to  produce  at  the  trial,  without  offering 
other  proof  of  the  fact ;  and  the  party  so  called 
upon,  must  discharge  himself  of  the  conse- 
quences of  not  producing  it,  by  affidavit  or  other 
proof,  that  he  has  it  not  in  his  power  to  produce 
it.     ibid. 

218.  The  court  will  not,  upon  a  notice  of  the 
defendant  to  the  plaintiff  to  produce  a  title  paper 
to  the  land  in  dispute,  which  is  merely  to  defeat 
the  plaintiff's  title,  compel  him  to  do  so,  unless 
the  defendant  first  shows  title  to  the  land  :  mere- 
ly showing  a  right  of  possession  is  not  sufficient 
to  entitle  him  to  the  aid  of  a  court  of  chancery, 
or  of  the  supreme  court,  to  compel  a  discovery 
of  papers  which  are  merely  to  defeat  the  plain- 
tiff's title,  without  strengthening  the  defendant's. 
It  is  sufficient,  in  order  to  entitle  him  to  call  for 
the  papers,  to  shovi'  title  to  the  land,  although 
none  is  shown  to  the  papers.     Ibid. 

219.  One  seaman  may  be  a  witness  for  an- 
other in  any  suit  respecting  the  same  voyage ; 
although  interested  in  the  question,  if  not  in  the 
event  of  the  suit.  Spurr  v.  Pearson,  1  Mason's 
C.  C.  R.  104. 

220.  On  an  indictment  under  the  act  of  16th 
March,  1802,  ch.  9,  section  19.  for  purchasing  of 
a  soldier  his  arms,  it  must  be  proved  that  the 
soldier  was  in  the  lawful  possession  of  the  arms, 
or  had  a  special  bailment  of  them;  otherwise 
the  indictment  cannot  be  sustained.  The  United 
States  V.  Brown,  1  ISIason's  C.  C.  R.  151. 

221.  Upon  a  trial  under  the  general  issue,  un- 
der the  tenth  section  of  the  patent  act,  the  burden 
of  the  proof  that  the  patent  was  obtained  surrep- 
titiously, or  upon  false  suggestion,  lies  on  the 
plaintiff.  Stearns  v.  Barrett,  1  Mason's  C.  C.  R. 
153. 

222.  Upon  a  hearing  on  an  issue  on  a  plea  in 
bar  to  a  bill  in  chancery,  the  defendant's  an- 
swer, in  support  of  his  plea,  is  good  evidence : 
and  unless  disproved  by  two  witnesses,  or  by 
one  witness,  and  very  strong  circumstances,  it 
must  prevail  in  his  favour.  Hughes  v.  Blake,  1 
Mason's  C.  C.  R.  515. 

223.  A  receipt  in  full  for  all  demands  is  open 
to  inquiry  and  explanation.  A  settled  accouiol 
for  wages.  &c.,  is  not  conclusive ;  but  it  may  be 
surcharged  and  falsified.     Ibid. 

224.  The  onus  proband!,  in  respect  to  the  suf- 
ficiency of  the  medicine  chest,  in  a  merchant 
vessel,  lies  on  the  owner.  Harden  v.  Gordon,  2 
Mason's  C.  C.  R.  541. 

225.  A  co-heir,  or  co-next  of  kin,  is  not  a  com- 
petent witness  for  the  plaintiff  in  a  suit  brought 
for  an  account  of  a  trust  fund,  created  for  the 
benefit  of  all  the  heirs  or  next  of  kin.  West  v. 
Randall,  2  Mason's  C.  C.  R.  181. 

226.  An  appraisement  regularly  made  under 
the  act  of  18th  April,  1818,  ch.  74,  for  the  pur- 
pose of  ascertaining  the  value  of  goods  subject 
to  an  ad  valorem  duty,  is  conclusive  as  to  the 
value  on  which  the  duty  is  to  be  estimated ;  and 
no  evidence  is  admissible  to  prove  that  the  actual 
cost  or  value  is  different.  Tappan  v.  The  United 
States,  2  Mason's  C.  C.  R.  393. 

227.  The  lawfulness  or  unlawfulness  of  the 


mode  by  which  evidence  is  obtained,  does  not 
affect  its  admissibility  in  a  court  of  law.  United 
States  v.  La  Jeune  Eugenie,  2  Mason's  C.  C.  R. 
409. 

228.  If  an  instrument,  supposed  to  be  forged, 
is  destroyed  or  suppressed  by  the  prisoner,  the 
tenor  may  be  proved  by  parol  evidence ;  the 
next  best  evidence  is  the  rule  ;  therefore,  if  there 
be  a  copy  which  can  be  sworn  to,  that  is  the 
next  best  evidence.  United  Stales  v.  Britton,  2 
Mason's  C.  C.  R.  464. 

229.  A  check  drawn  in  Philadelphia  on  Boston, 
in  favour  of  the  prisoner,  who  was  then  in  Phi- 
ladelphia, and  who  produces  the  check  altered 
in  Boston,  if  there  be  no  evidence  that  it  was 
altered  elsewhere,  it  is  prima  facie  evidence 
that  it  was  altered  in  Massachusetts,  that  being 
the  first  state  where  it  was  known  to  be  altered. 
Ibid. 

230.  The  ordinary  presumption  is,  that  all  the 
partners  have  access  to  the  partnership  books, 
and  know  the  entries  therein ;  but  this  is  a  mere 
presumption,  from  the  ordinary  course  of  busi- 
ness, and  may  be  repelled  by  any  circumstances 
which  lead  to  a  contrary  presumption.  Bank  of 
the  United  States  V.  Binney,  5  Mason's  C.  C.  R. 
176. 

231.  Where  goods  are  seized,  and  claimed  as 
forfeited,  as  part  of  the  cargo,  the  onus  proband! 
is  on  the  government,  to  prove  that  such  goods 
were  part  of  the  cargo  on  board  at  the  time  of 
the  offence.  The  claimant  may  file  a  special 
defence  on  that  point,  if  he  chooses;  but  it  is 
also  in  issue  on  the  general  denial  of  the  allega- 
tions of  the  libel.  United  States  v.  An  Open  Boat, 
5  Mason's  C.  C.  R.  232. 

2.'^2.  Where  certain  merchants  had  entered 
into  a  written  contract  to  subscribe  certain  sums 
for  a  voyage  to  Africa,  &c.,  and  authorized  their 
agent  to  draw  bills  for  the  amount,  if  he  fitted 
out  the  expedition,  and  he  drew  a  bill  on  one  of 
the  subscribers  for  the  amount  subscribed  by 
him,  to  pay  for  goods  bought  for  the  voyage,  on 
the  credit  of  the  written  authority  above  stated, 
which  was  shown  the  payee  of  the  bill ;  it  was 
held,  that  the  agent,  though  the  drawer,  was  a 
competent  witness  to  prove  the  facts  in  a  suit 
brought  by  the  payee  against  the  subscriber  to 
the  contract,  upon  a  constructive  acceptance  of 
the  bill;  it  having  been  dishonoured,  when-pre- 
sented for  acceptance.  Lowber  v.  Shaw,  5  Ma- 
son's C.  C.  R.  341. 

233.  Notwithstanding  an  order  of  the  court 
closing  all  testimony  in  a  cause  after  a  limited 
time,  under  a  commission,  the  court  will  enlarge 
it,  upon  proof  of  newly  discovered  evidence, 
which  the  party  could  not  procure  to  be  taken 
under  such  commission,  the  same  having  come 
to  his  knowledge  after  the  execution  thereof. 
Schooner  Ruby,  5  Mason's  C.  C.  R.  451. 

234.  Shipping  articles,  being  the  proper  and 
usual  documents  of  a  ship  for  the  voyage,  are  in 
the  admiralty  always  admitted  us  evidence  of 
the  terms  of  hire,  even  of  the  master  or  his  ap- 
prentice;  but  the  evidence  is  not  conclusive. 
Willard  v.  Dorr,  3  Mason's  C.  C.  R.  161. 

235  A  court  is  not  bound  to  give  an  opinion 
upon  a  point  of  law,  which  the  evidence  does 
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R.398. 

236.  Where  a  suit,  in  one  state,  brings  inci- 
dentally in  question  the  title  to  land  held  under  a 
devise,  in  another  state,  it  is  not  necessary  that 
there  should  be  a  probate  of  the  will  in  the  state 
where  the  suit  is  brought,  before  it  can  be  used 
as  evidence  of  title.  Slack  v.  Walcott,  3  Mason's 
C.  C.  R.  508. 

237.  A  delivery  of  a  deed  naay  be  inferred 
from  circumstances,  and  need  not  be  proved  by 
positive  testimony.  Gardner  v.  Collins,  3  Mason's 
C.  C.  R.  398. 

238.  Parol  evidence  is  inadmissible,  to  vary 
or  contradict  the  terms  of  a  written  agreement 
signed  by  the  parlies.  Randall  v.  Phillips,  3 
Mason's  C.  C.  R.  378. 

239.  In  an  action  for  a  malicious  civil  prose- 
cution, the  advice  and  opinion  of  counsel  as  to 
there  being  a  good  cause  of  action,  given  before 
the  commencement  of  the  suit,  is  admissible 
evidence  ;  but  not  if  given  afterwards.  Blunt  v. 
Little,  3  Mason's  C.  C.  R.  102. 

240.  But  such  evidence  of  advice  and  opinion 
of  counsel  is  not  evidence,  unless  it  be  shown 
what  the  statement  of  facts  was,  which  was 
laid  before  them,  for  their  advice  and  opinion. 
Ibid. 

241.  In  a  suit  on  a  policy  of  insurance,  where 
underwriters  set  up  the  defence  of  misrepresen- 
tation, negligent  navigation,  deviation,  and  un- 
seaworthiness, the  onus  probandi  of  the  three 
former  rests  on  the  underwriters:  but  seawor- 
thiness is  to  be  proved  by  the  assured  ;  for  it  is 
a  condition  precedent.  Tidmarsh  v.  Washington 
F.  ^-  M.  Ins.  Co.,  4  Mason's  C.  C.  R.  439. 

242.  If  a  party  says,  on  his  promissory  notes 
being  produced  to  him  that  it  is  as  good  as  money, 
it  is  sufficient  evidence  to  take  the  same  out  of 
the  statute  of  limitations.  Arnold  v.  Dexter,  4 
Mason's  C.  C.  R.  122. 

243.  In  replevin,  upon  the  issue  of  non-cepit, 
proof  that  the  defendant  took  the  goods,  as  mar- 
shal, is  sufficient  proof  of  the  caption.  DlVolf 
V.  Harris,  4  Mason's  C.  C.  R.  515. 

244.  Seamen  are  deemed,  in  law,  credible  as 
well  as  competent  witnesses;  and  their  testi- 
mony is  to  be  weighed  like  other  witnesses. 
United  States  v.  Freeman,  4  Mason's  C.  C.  R. 
505 


be  produced.     Hoiirquebie  el  al.  v.  Stephen  Gi- 
rard,  Adm'r,  2  Wash.  C.  C.  R.  212. 

249.  A  record  of  a  judgment  obtained  by  the 
plaintiff  in  North  Carolina  against  James  Read, 
administrator  de  bonis  noii  of  Bartow,  was  pro- 
perly given  in  evidence  to  the  jury :  parol  evi- 
dence having  proved  that  the  defendant,  Joseph 
Read,  had  attended  the  taking  of  depositions  in 
the  case,  while  depending  in  the  court  of  North 
Carolina,  and  that  notice  of  this  suit  was  j^iven 
to  him.     Slevelie  v.  Read,  2  Wash.  C.  C.  R.  274. 

250.  The  rule  of  law  is,  that  a  judgment  is 
inadmissible  in  evidence,  except  between  the 
same  parties,  or  those  in  privity  with  them,  and 
for  the  same  cause  of  action.     Ibid. 

251.  To  prove  the  rate  of  interest  allowed  in 
any  one  of  the  states  of  the  United  States,  the 
law  of  the  state  must  be  produced.  Jaffray  v. 
Dennis,  2  Wash.  C.  C.  R.  253. 

252.  If  incompetency,  produced  by  the  con- 
viction of  a  witness,  depends  on  the  punishment, 
and  not  the  nature  of  the  offence,  yet  where  an 
infamous  punishment,  in  the  discretion  of  the 
court,  is  not  added,  there  is  no  disqualification, 
because  it  might  have  been  inflicted.  Fine  and 
imprisonment  is  not  an  infamous  punishment. 
The  United  States  v.  Brockius,  3  Wash.  C.  C.  R. 
99. 

253.  In  an  action  on  a  bill  of  exchange,  brought 
by  the  endorsee  of  the  second  endorser,  against 
the  payee,  who  had  endorsed  the  bill  to  the 
plaintiff.  The  plaintiff's  endorser  cannot  be  a  wit- 
ness to  prove  that  the  bill  belongs  to  hiin.  Crop- 
per V.  Nelson,  3  Wash.  C.  C.  R.  125. 

254.  Although  the  usual  evidences  of  pro- 
perty in  a  vessel,  are  the  register  and  bill  of  sale, 
if  there  be  such  papers;  and  in  the  cargo,  the 
invoice,  bills  of  lading,  &c. ;  yet  other  evidence 
may  be  admitted.  The  United  States  v.  Jones,  3 
Wash.  C.  C.  R.  209. 

255.  A  party  cannot  discredit  his  own  wit- 
ness, by  ))roving  that  on  a  former  occasion  he 
swore  differently  from  what  he  has  now  sworn. 
Ibid. 

256.  It  is  no  objection  to  the  testimony  of  a 
witness  who  deposes  to  general  reputation  of 
pedigree,  that  he  is  not  one  of  the  family,  or  in- 
timately acquainted  with  it.  Bancrt  and  Wife's 
Lessee  v.  Day,  3  Wash.  C.  C.  R.  243. 

257.  All  proper  interrogatories  must  be  an- 


245.  That  there  is  another  part  owner,  is  not    swered  on  both  sides,  or  the  deposition  cannot 
•       ■'         '         -■     •     -  'be  read.     Bell  v.  Davidson,  3  Wash.  C.  C.  R. 


good  evidence  under  the  plea  of  property  in  a 
third  person.  D'Wolf  v.  Harris,  4  Mason's  C. 
C.R.  515. 

246.  Persons  who  do  not  believe  in  the  exis- 
tenceyof  a  God,  or  in  a  future  slate  of  existence, 
are  not  competent  witnesses.  Wakefield  v.  Ross, 
5  Mason's  C.  C.  R.  16. 

247.  If  a  consii^nee  has  rendered  no  account 
of  s;iies  of  merchandise  for  many  years,  and  at 
the  trial  offers  no  evidence  to  prove  what  part 
was  sold,  and  at  what  prices  ;  there  is  every  pre- 
sumption that  the  goods  were  sold  at  the  invoice 
prices.  Assignees  of  Field  v.  Moidson,  2  Wash. 
C.  C.  R.  155. 

248.  The  sentence  of  a  foreign  court  of  ad- 
miralty being  full,  and  showing  the  ground  of 
condemnation,  no  other  part  of  the  record  need 


328. 

258.  If  the  interrogatories  are  hypothetical, 
and  in  a  certain  event  only  are  required  to  be 
answered,  which  event  does  not  happen;  or,  if 
they  refer  to  records,  \yliich  must  speak  for 
themselves,  they  need  not  be  answered.     Ibid. 

259.  If  the  defendant  relies  upon  one  side  of 
the  plaintiff's  account  to  establish  his  claim,  he 
admits,  prima  facie,  the  debit  side  of  the  ac- 
count;  provided  it  he  composed  of  items,  which, 
by  the  form  of  the  action,  may  be  recovered. 
If  the  form  of  action  is  not  such,  he  may  use 
the  credits  to  defeat  or  diminish  the  credits 
claimed  by  the  defendant,  where  one  can  be 
legally  opposed  to  the  other.     Ibid. 

260.  Character  being  put  in  issue  in  a  cause, 
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the  plaintiff  may  give  evidence  of  his  charac-  |  the  witness,  "If  Jacob  StoufTer  had  applied  to 
ter  before  it  is  attacked  by  the  defendants.  1  the  plaintiff  for  a  license  to  use  his  innproved 
jIj-j  '  hopper-boy,  and  had  offered  to  pay  for  it :"  it 


261.  The  laws  of  the  several  states,  as  to  the 
practice  and  proceedings  of  their  courts,  are  not 
obliiiatory  on  the  courts  of  the  United  States; 
and^'therefore  the  act  of  the  assembly  of  Penn- 
sylvania, of  2d  January,  1815,  as  to  copies  certi- 
fied by  a  notary  public,  is  not  applicable  in  the 
circuit  court.     Ibid. 

262.  Where  one  party  in  a  cause  wishes  the 
production  of  papers  supposed  to  be  in  the  pos- 
session of  the  other,  he  must  give  him  notice  to 


I 

It 
not  being  "proved  that  Jacob  Stouffer  had  a  hop- 
per-boy of  any  kind,  or  had  ever  used  one. 
Ibid. 

268.  The  court  would  not  allow  a  witness  to 
depose  what  he  had  heard  said  in  the  family  of 
Stouffer,  as  to  the  Stouffer  hopper-boy  being  so 
called:  it  being  merely  hearsay  evidence. 
Ibid. 

269.  A  deposition  of  a  witness  residing  in  the 
state,  above  one  hundred  miles  from  the  place 


produce  them  :  if  they  are  not  produced,  he  may  \  of  holding  the  court,  taken  under  a  rule  entered 
give  inferior  evidence  of  their  contents,  or  may  j  by  the  plaintiff  in  the  clerk's  office,  but  not  in 
draw  inferences  from  their  nonproduction,  fa-    conformity  with  the  requisitions  of  the  thirtieth 


vourable  to  the  other  side.  But  if  it  is  his  in- 
tention to  nonsuit  the  plaintiff,  or  if  the  plaintiff 
requiring  the  papers,  means  to  obtain  a  judgment 
by  default,  under  the  fifteenth  section  of  the 
judiciary  act,  he  is  bound  to  give  the  opposite 
party  notice  that  he  shall  move  the  court  for  an 
order  upon  him  to  produce  the  papers;  or,  on  a 
failure  so  to  do,  to  award  a  nonsuit  or  judgment, 
as  the  case  may  be.  Bos  v.  Steele,  3  Wash.  C. 
C.  R.  381. 

263.  No  advantage  can  be  taken  of  the  non- 
production  of  papers,  unless  ground  is  laid  for 
presuming  that  the  papers  were,  at  the  time 
notice  wa"s  given,  in  possession  or  power  of  the 
party,  and  that  they  are  pertinent  to  the  issue. 


section  of  the  judiciary  act,  cannot  be  read  in  evi- 
dence.    Ibid. 

270.  A  deposition  having  been  read  without 
objection,  cannot  afterwards  be  rejected  and 
withdrawn;  because  the  court  subsequently  re- 
fused to  allow  a  deposition  to  be  read,  on  account 
of  an  e.xception,  which  would  also  have  excluded 
the  deposition  which  had  been  read,  had  it  been 
objected  to.     Ibid. 

271.  Where  the  evidence  of  witnesses,  op- 
posed by  other  witnesses,  is  relied  upon  to  prove 
a  particular  fact,  the  jury  must  decide  on  their 
credit,  taking  every  circumstance  of  the  situa- 
tion of  the  witnesses  into  consideration.     Ibid. 

272.  What  a  witness,  since  dead,  swore  at  a 


In  either  of  the  cases,  the  party  to  whom  the  !  former  trial  of  this  indictment,  may  be  proved 
notice  was  given,  may  be  received  to  prove  by  i  by  a  person  who  was  present,  and  heard  his  tes- 
his  own  oath  that  the  papers  are  not  in  his  pos-  !  timony,  provided  he  can  repeat  the  lestiniony  as 


session  or  power;  which  oath  maybe  met  by 
contrary  proof,  according  to  the  rules  of  equity. 
Ibid. 

264.  In  an  action  for  a  tort  to  personal  pro- 
perty, possession,  accompanied  by  an  assertion 
of  ownership,  is  prima  facie  evidence  of  pro- 
perty. Documentary  evidence  is  only  necessary 
when  the  ownership  is  denied,  and  the  produc- 
tion of  papers  called  for.     Ibid. 

265.  In  an  action  for  the  infringement  of  the 
plaintiff's  patent  for  a  hopper-boy,  described  in 
the  patent ;  evidence  was  allowed  on  the  part 
of  the  plaintiff,  of  his  declarations  in  a  particular 
year,  that  he  had  discovered  and  constructed  the 
machine  patented,  all  the  parts  of  which  he  de- 
scribed. This  evidence  was  admitted  to  prove, 
not  that  the  plaintiff  was  the  discoverer,  but  that 
he  then  asserted  such  a  right,  and  described  the 
machine.  Evans  v.  Hettick,  3  Wash.  C.  C.  R. 
408. 

266.  A  witness  who  had  in  use  such  a  ma- 
chine as  that  used  by  the  defendant,  and  who, 
with  other  persons,  sued  in  similar  actions  with 
the  present,  had  contributed  to  a  common  fund, 
to  defray  the  expenses  of  their  witnesses,  in  at- 
tending to  the  suits,  was  allowed  to  testify  on 
the  part  of  the  defendant  in  this  case.  Between 
the  contributors,  there  was  no  agreement  to  par- 
ticipate in  paying  the  damages  or  costs  which 
might  be  recovered  against  either  of  them  in  the 
actions.  A  verdict,  in  this  case,  would  not  avoid 
the  plaintiff's  patent;  and  therefore  the  witness 
had  no  interest  in  this  case.     Ibid. 

267.  The  counsel  for  the  plaintiff  cannot  ask 
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the  witness  gave  it,  and  not  merely  what  he 
conceives  to  "be  the  substance  of  it.  He  may 
refresh  his  memory  from  notes  taken  at  the 
time,  or  from  a  newspaper  printed  by  him,  con- 
taining the  evidence  as  taken  down  by  himself. 
The  United  States  v.  Wm.  Wood,  3  Wash.  C.  C.  R. 
440. 

273.  A  witness  who  uses  a  machine  resem- 
bling that  of  the  plaintiff,  is  not  an  incompetent 
witness  for  the  defendant,  because  the  patent 
of  the  plaintiff  may  be  defective  ;  as  the  court 
cannot,  in  the  case  in  which  he  is  offered  as  a 
witness,  declare  the  patent  void,  so  as  to  benefit 
the  witness;  although  in  the  case  a  verdict 
shoulii  be  given  for  the  defendant,  on  the  ground 
that  the  plaintiff  was  not  the  original  inventor 
of  ihe  machine.  Evans  v.  Eaton,  3  Wash.  C.  C. 
R.  443. 

274.  It  is  not  required,  in  an  action  for  the 
proceeds  of  the  forfeiture  under  the  laws  of  the 
United  Slates  prohibiting  intercourse  with  foreign 
nations,  that  the  plaintiffs,  who  were  the  officers 
of  the  revenue  cutter,  should  produce  their  com- 
missions. It  is  sufficient  that  they  piove  that 
they  acted  as  officers.  Sawyer  et  al.  v.  Steele,  3 
Wash.  C.  C.  R.  464. 

275.  The  same  evidence  is  necessary  to  prove 
the  republication  of  a  will,  as  its  publication. 
Lessee  of  Musser  v.  Curry,  3  Wash.  C.  C.  R.  481. 

276.  The  act  of  assembly  of  Pennsylvania, 
passed  in  1815,  authorizing  the  notarial  acts  of 
notaries  public  to  be  given  in  evidence  is  not 
obligatory  in  the  circuit  court  of  the  United 
States.     Craig  v.  Broini,  3  Wash.  C.  C.  R.  503. 
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277.  In  an  action  of  assumpsit,  or  on  the  case, 
the  defendant  is  not  bound  to  plead  a  former  re- 
covery, and  may  give  it  in  evidence.  Lonsdale 
V.  Brown,  4  Wash.  C.  C.  R.  86. 

278.  As  to  the  defendant's  ability  to  pay,  it  is 
not  necessary  for  the  plaintiff  to  prove  that  fact 
by  positive  evidence ;  it  may  be  inferred  from 
the  apparent  circumstances  of  the  defendant. 
Ibid. 

279.  The  verdict  and  judgment  in  a  former 
suit,  is  no  evidence  of  a  want  of  consideration 
for  the  new  promise  ;  because  the  cause  was  de- 
cided, not  upon  the  validity  of  the  bill,  but  upon 
the  act  of  limitations.  A  debt,  barred  by  ope- 
ration of  law,  or  by  the  statute  of  limitations,  is 
a  good  consideration  for  a  new  promise.     Ibid. 

280.  To  entitle  the  defendant  to  nonsuit  the 
plaintiff,  for  not  obtaining  papers  which  he  was 
noticed  to  produce,  the  defendant  must  first 
obtain  an  order  of  the  court,  under  a  rule  that 
they  should  be  produced.  But  this  order  need 
not  be  absolute  when  moved  for,  but  may  be 
nisi,  unless  cause  shall  be  shown  at  the  trial. 
Dunham  v.  Rilcij,  4  Wash.  C.  C.  R.  126. 

281.  What  a  witness  has  heard  two  settlers 
say,  as  to  one  having  sold  his  right  to  another,  is 
but  hearsay,  and  cannot  be  given  in  evidence. 
Lessee  of  Lanning  v.  Case  et  al.,  4  Wash.  C.  C.  R. 
169. 

282.  If  there  be  two  or  more  defendants  in 
ejectment,  and  no  evidence  be  given  of  the  pos- 
session of  one  of  them,  the  jury  may  find  a  ver- 
dict for  him  at  the  bar,  and  he  may  be  examined 
by  the  other  defendants.     Ibid. 

2&3.  A  suit  in  equitj-  by  a  number  of  plain- 
tiffs, about  one  hundred,  against  A.  and  wife, 
and  B.j  A.  and  B.  being  administrators  of  W., 
and  the  wife  claiming  as  the  sole  heir  of  W. 
The  plaintiffs  claim  to  be  the  heirs.  Depositions 
taken  in  ejectment  by  five  of  the  plaintiffs 
against  A.  cannot  be  read  in  evidence  in  the 
suit,  the  plaintiffs  not  being  the  same.  Boude- 
reau  et  at.  v.  Montgomery  et  al.,  4  Wash.  C.  C.  R. 
186. 

284.  No  one  can  take  the  benefit  of  a  verdict 
or  of  depositions,  who  would  not  have  been  pre- 
judiced by  them,  had  they  been  otherwise. 
Ibid. 

285.  But  depositions  taken  between  other  par- 
lies on  the  same  point,  may  be  read  to  prove 
.pedigree ;  as  hearsay,  or  declarations ;  the  wit- 
ness being  dead.     Ibid. 

286.  An  accomplice,  separately  indicted,  is  a 
competent  witness  in  favour  of  or  against  a  per- 
son indicted  for  the  offence.  United  States  v. 
Henrv,  4  Wash.  C.  C.  R.  428. 

287.  Under  an  agreement  of  the  solicitors, 
that  an  answer  to  be  given  in  France  may  be 
taken  and  sworn  to  before  any  person  authorized 
to  administer  oaths'  by  the  laws  of  France,  the 
agreement  is  not  complied  with  if  the  answer 
be  sworn  to  before  the  American  consul.  Her- 
man V.  Herman,  4  Wash.  C.  C.  R.  555. 

288.  In  a  criminal  prosecution,  the  officer  who 
apprehended  the  prisoner  being  examined  as  a 
witness  for  the  United  States,  is  not  bound  to 
disclose  the  name  of  the  person  from  whom  he 
received  the  confidential  information  which  led 


to  the  prisoner's  detection.     The  United  States  v. 
Reuben  Moses,  4  Wash.  C.  C.  R.  726. 

289.  The  same  witness  being  asked,  if  A.  B. 
had  told  him,  if  he  would  come  to  a  particular 
house,  (being  that  where  the  forgery,  the  offence 
charged,  was  carrying  on.)  on  a  certain  day,  he 
would  have  the  prisoner  there?  The  court  re- 
quired him  to  answer  the  question.     Ibid. 

290.  In  a  prosecution  lor  forgery  of  bank- 
notes, against  another  prosecutor,  after  laying 
the  foundation  by  proof  for  connecting  the  pris- 
oner with,  other  persons  in  the  general  transac- 
tions, may  give  evidence  that  different  parts  of 
the  machine  employed  in  the  counterfeiting  were 
found  in  possession  of  other  person.s,  respective- 
ly;  but  as  to  the  effect  of  such  evidence  and  the 
fact,  the  jury  must  decide.  The  United  States  v. 
Craig,  4  Wash.  C.  C.  R.  729. 

291.  The  declaration  of  the  prisoner,  when 
he  was  apprehended,  that  he  had  never  been  at 
that  house  where  he  was  apprehended,  till  that 
time,  may  be  given  in  evidence;  not  as  proof 
of  the  fact,  but  to  repel  any  unfavourable  con- 
clusion which  his  silence  might  have  warranted. 
Ibid. 

292.  A.  question  to  a  witness  which  ought  not 
to  be  answered;  for  example,  to  state  the  con- 
tents of  a  written  instrument ;  the  court  will 
not  permit  it  to  be  put  to  him,  or  to  be  answered. 
But  if  the  question  be  one  which  he  may  answer 
or  not ;  for  example,  if  it  tend  to  disgrace  or  cri- 
minate himself;  it  is  a  legal  question,  although 
the  witness  may  decline  answering  it.     Ibid. 

293.  A  witness  is  not  bound  to  answer  a  ques- 
tion which  may  render  him  infamous,  or  may 
disgrace  him.     Ibid. 

294.  The  declaration  of  the  prisoner  to  the 
witness,  of  the  purpose  for  which  he  was  going 
to  the  house  where  he  was  apprehended  amongst 
the  counterfeiters,  may  be  given  in  evidence ; 
but  the  materiality  of  the  evidence  in  relation 
to  the  innocence  of  his  intentions  and  acts,  will 
depend  upon  the  accordance  of  these  declara- 
tions with  his  subsequent  conduct.     Ibid. 

295.  Where  a  deposition  taken,  de  bene  esse, 
is  offered  in  evidence,  the  party  who  offers  it 
must  prove  that  he  has  used  due  diligence  to 
procure  the  attendance  of  the  witness.  Petti- 
bone  v.  Derrenger,  4  Wash.  C.  C.  R.  215. 

296.  It  is  no  objection  to  reading  ttie  deposi- 
tion of  a  witness  taken  under  a  rule  of  court, 
who  lives  in  another  state,  more  than  one  hun- 
dred miles  from  the  place  of  trial,  that  he  had 
been  in  the  city  during  the  session  of  the  court, 
the  fact  not  being  known  to  the  party.     Ibid. 

297.  It  is  no  objection  to  a  deposition  that  it 
is  written  in  English,  although  the  commission- 
ers were  Dutchmen  ;  and  it  does  not  appear  that 
there  was  a  sworn  interpreter,  and  that  the  wit- 
nesses were  examined  upon  the  cross-interroga- 
tories, at  the  time  they  answered  in  chief,  but 
answered  them  afterwards,  or  that  the  clerk  of 
the  commissioners  was  not  sworn.     Ibid. 

298.  The  plaintiffs  may  examine  witnesses  to 
explain,  or  contradict  evidence  which  comes  out 
of  the  defendant's  examination  of  witnesses;  but 
not,  if  in  the  opening,  the  plaintiffs  had  given 
evidence  of  the  same  matter,  and  the  evidence 
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he  after  offers  is  not  rendered  necessary  to  repel  1  written  notice  of  the  rule,  and  of  the  names  of 
inferences  to  be  drawn  from  testimony  given  by    the  commissioners,  was  served  on  the  opposite 


the  defendant.     Ibid. 

299.  Where  a  testator  has  given  a  fee  to  A., 
if  he  should  survive  his  daughter,  dying  with- 
out issue  then  living,  A.  is  not  a  witness  in  sup- 
port of  the  will.  Harriscm  v.  Rmcan,  3  Wash.  C. 
C.  R.  580. 

300.  A  witness  may  depose  as  to  what  he 
thought  of  the  testator's  sanity,  at  or  about  the 
time  the  will  was  made,  but  not  as  to  what  the 
witness  had  declared  upon  the  subject  to  others. 
Ibid. 

301.  Upon  the  cross-examination  of  a  witness, 
he  may  be  asked  leading  questions,  to  draw 
from  him  a  further  disclosure  than  he  made 
upon  the  principal  examination,  and  in  reference 
to  the  matter  testified  about,  but  not  as  to  other 
matter.    Ibid. 

302.  The  deposition  of  a  witness  living  out 
of  the  state,  and  more  than  one  hundred  miles 
from  where  the  court  is  held,  cannot  be  read 
unless  taken  under  a  commission.  Bheker  v. 
Bond,  3  Wash.  C.  C.  R.  529. 

303.  Evidence  of  conversations  between  the 
supercargo  of  the  plaintiff's  ship,  and  the  de- 
fendant, previous  to,  and  leading  to  the  contract, 
tending  to  explain  or  vary  it,  is  improper.  Gil- 
pins  v.  Consequa,  3  Wash.  C.  C  R.  184. 

304.  A  deposition  taken  on  the  direct  inter- 
rogatories, cannot  be  read  if  the  cross-interrog-a- 
tories  were  not  put;  and  the  omission  will  de- 
stroy the  deposition,  although  it  was  the  act  of 
the  commissioners  named  by  either  party.    Ibid. 

305.  If  the  general  interrogatory  under  a  com- 
mission to  take  testimony  be  not  answered,  it  is 
a  fatal  objection  to  the  whole  deposition.  All  the 
interrogatories  must  be  substantially  answered. 
Dodge  V.  Israel,  4  Wash.  C.  C.  R.  323. 

306.  Depositions  taken  without  a  commission 
or  rule  of  court  in  the  state  of  New  York,  more 
than  one  hundred  miles  from  Philadelphia,  but 
conforming  in  all  respects  to  the  thirtieth  section 
of  the  judiciary  act  of  1789,  maybe  read  in  evi- 
dence. Pctlibone  v.  Derringer,  4  Wash.  C.  C.  R. 
215. 

307.  A  deposition  taken  under  the  thirtieth 
section  of  the  judiciary  act  of  1789,  cannot  be. 
read  in  evidence,  unless  the  judge  certifies  that 
it  was  reduced  to  writing  either  by  himself  or 
by  the  witness  in  his  presence.     Ibid. 

308.  In  an  action  to  recover  the  balance  of  a 
settled  account,  and  of  certain  bills  of  exchange 
accepted  by  the  defendant,  the  defendant  offered 
to  prove  that  the  plaintiff's  intestate  acknow- 
ledged himself  to  be  indebted  to  the  defendant 
on  another  account,  which  included  the  settled 
account,  and  upon  which  a  larger  amount  was 
due  than  that  claimed,  which  the  intestate  pro- 
mised to  pay.  The  court  allowed  the  evidence 
to  be  given,  as  it  was  not  offered  to  affect  the 
settled  account,  but  to  establish  a  claim  inde- 
pendent of  it,  and  which  the  plaintiff's  intes- 
tate promised  to  pay.  Vuyton.  Adm^r,  v.  Brenell, 
1  Wash.  C.  C.  R.  467. 

309.  Depositions  taken  under  a  commission 
to  another  state,  cannot  be  read,  unless  proof  be 
given  that  a  copy  of  the  interrogatories,  and  a 


party,  or  his  attorney,  according  to  one  of  the 
rules  of  the  circuit  court  of  Pennsylvania. 
Lessee  of  Rhoadcs  and  Snyder  v.  Selin,  4  Wash. 
C.C.R.  715. 

310.  It  is  no  objection  to  a  deposition,  that  a 
material  part  of  the  evidence  comes  out,  under 
the  general  interrogatory.     Ibid. 

311.  A  commission  issued  to  take  depositions, 
under  a  rule  to  take  them  at  Selinsgrove,  and 
was  endorsed  '-commission  to  Selinsgrove."  It 
should  appear  by  the  certificate  of  the  commis- 
sioners, or  otherwise,  that  the  depositions  were 
taken  at  the  place  indicated,  or  they  cannot  be 
read.     Ibid. 

312.  The  rule  as  to  depositions  taken  under  a 
commission  within  the  western  district  of  Penn- 
sylvania, more  than  one  hundred  miles  from 
Philadelphia,  is  that  they  are  to  be  de  bene  esse. 
Ibid. 

313.  A  paper  produced  on  notice  by  the  ad- 
verse party,  must  be  proved  by  him  who  offers 
it,  in  like  manner  as  if  he  had  himself  produced 
it,  unle.ss  the  party  producing  it  be  a  party  to 
the  instrument,  or  claim  a  beneficial  interest 
under  it.    Ibid. 

314.  Where  the  testimony  of  the  seizing  offi- 
cer, in  a  proceeding  in  rem  in  the  admiralty,  is 
admitted  in  the  court  below  without  objection, 
it  cannot  be  objected  to  in  the  supreme  court  on 
appeal.  The  Palmyra,  12  Wheat.  1,  18;  6  Cond. 
Rep.  397. 

315;  The  rules  of  evidence  as  to  presump- 
tions in  the  case  of  private  individuals,  are  ap- 
plicable to  the  acts  of  corporate  bodies.  The 
Bank  of  the  United  States  v.  Dandridge,  12  Wheat. 
64,  69;  6  Cond.  Rep.  440. 

316.  The  exclusive  jurisdiction  over  wills  of 
personalty  belongs  to  the  appropriate  court  hav- 
ing the  peculiar  cognizance  of  testamentary 
matters:  and  before  any  testamentary  paper, 
foreign  or  domestic,  can  be  admitted  in  evi- 
dence, it  must  receive  probate  in  such  court. 
Arvistrong  v.  Lear,  12  Wheat.  169,  175  ;  6  Cond. 
Rep.  500. 

317.  Under  the  act  of  the  26th  of  May,  1790, 
ch.  38,  copies  of  the  legislative  acts  of  the  seve- 
ral states,  authenticated  by  having  the  seal  of 
the  state  affixed  thereto,  are  conclusive  evidence 
of  such  acts  in  the  courts  of  other  states,  and 
of  the  Union.  No  other  formality  is  required 
than  the  annexation  of  the  seal;  and,  in  the 
absence  of  all  contrary  proof,  it  must  be  pre- 
sumed to  have  been  done  by  an  officer  having 
the  custody  thereof,  and  competent  authority  to 
do  the  act.  United  States  v.  Amedy,  11  Wheat. 
392;  6  Cond.  Rep.  362. 

318.  A  person  having  an  interest  only  in  the 
question,  and  not  in  the  event  of  the  suit,  is  a 
competent  witness.  Evans  v.  Eaton,  7  Wheat. 
356;  5  Cond.  Rep.  302. 

319.  In  general,  the  liability  of  a  witness  to  a 
like  action,  or  his  standing  in  the  same  predica- 
ment with  the  party  sued,  if  the  verdict  cannot 
be  given  in  evidence  for  or  against  him,  is  an 
interest  in  the  question,  and  does  not  excluds 
him.     Ibid. 
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320.  In  an  action  originally  instituted  against  j 
H.  and  J.,  alleging  them  to  be  partners  in  trade, 
H.,  who  was  not  foimd  or  served  with  process, 
was  offered  as  a  witness  in  favour  of  J.,  a  re- 
lease having  been  previously  executed  and  deli- 
vered to  him  by  J.  In  disposing  of  the  objection 
made  to  the  competency  of  this  evidence,  the 
court  observed:  "It  is  to  be  premised  that  the 
only  ground  upon  which  the  objection  can  be 
rested,  is  the  supposed  interest  of  the  witness 
in  the  event  of  the  cause  ;  since  the  suit  having 
regularly  abated  as  to  him  by  the  return  that  he 
was  'no  inhabitant,'  he  was  no  more  a  party  to 
it,  than  he  would  have  been  had  his  name  been 
altogether  omitted  in  the  declaration."  As  to 
the  objection  upon  the  score  of  interest,  it  is 
sufficient  to  remark,  that  it  was  manifestly  hos- 
tile to  the  party  in  whose  favour  he  testified, 
and  who  off'ered  it  in  evidence ;  since  the  plain- 
tiffs' recovery  against  the  defendant,  and  satis- 
faction from  him,  would  be  a  bar  to  their  action 
against  the  witness;  and  the  release  of  J.  pro- 
tected him  against  any  action  which  J.  might 
bring  against  him  for  contribution,  or  otherwise. 
Le  Roy.  Bayard  ^'  Co.  v.  Johnson,  2  Peters,  186. 

321.  The  record  of  a  recovery  in  ejectment 
by  the  plaintiff,  in  a  suit  against  other  defend- 
ants for  the  same  property,  may  be  proper  evi- 
dence to  prove  who  the  plaintiffs  deemed,  at  the 
time,  to  he  the  landlord,  and  therefore  to  rebut 
the  presumption  that  the  defendant,  in  the  pre- 
sent suit,  was  the  landlord.  But  certainly  the 
evidence  is  not  conclusive  on  either  party. 
Chirac  v.  Rchncker,  1 1  Wheat.  296 ;  6  Cond.  Rep. 
310. 

322.  A  recovery  in  ejectment  is  conclusive 
evidence  in  action  for  mesne  profits  against  the 
tenant  in  possession,  but  not  in  relation  to  third 
persons.  But  where  the  action  is  brought  against 
the  landlord  in  fact,  the  record  in  the  ejectment 
suit  is  admissible,  to  show  the  possession  of  the 
plaintiff,  connected  with  his  title,  although  it  is 
not  conclusive  upon  the  defendant  in  the  same 
manner  as  if  he  had  been  a  party  upon  the 
record.     Ibid. 

323.  The  reasons  which  forbid  the  admission 
of  parol  evidence  to  alter  or  explain  written 
agreements,  and  other  instruments,  do  not  apply 
to  those  contracts  implied  by  operation  of  law, 
such  as  that  which  the  law  implies  with  respect 
io  the  endorser  of  a  note  of  hand.  Susquehanna 
Bridge  and  Bank  Co.  v.  Evans,  4  Wash.  C.  C.  R. 
480. 

324.  Declarations  of  an  agent,  so  far  as  they 
constitute  part  of  the  res  gesta;,  may  be  given  in 
evidence  to  affect  his  principal.  Westcotv.  Brad- 
ford, 4Wash.C.  C.  R.  4  92. 

325.  Belief  in  the  statement  of  hearsay  evi- 
dence by  a  public  officer  is  no  better  than  that 
of  any  other  individual.  He  is  expected  to  cer- 
tify facts,  and  such  as  are  of  an  official  nature. 
Lessee  of  Dubois  v.  Newman  el  al.,  4  Wash.  C.  C. 
K.  74. 

326.  Objections  to  the  competency  of  the  wit- 
ness should  be  made  at  the  time  of  taking  a  de- 
position, under  the  30th  section  of  the  judiciary 
act,  if  the  party  attended,  and  the  objections  are 


known  to  him,  in  order  that  they  may  be  re- 
moved. Otherwise  he  will  be  presumed  to  have 
intended  to  waive  them.  United  States  v.  One 
Case  of  Hair  Pencils,  Paine's  C.  C.  R.  400. 

327.  But  the  objection  may  be  made  at  the 
time  of  reading  the  deposition,  if  the  facts  con- 
stituting the  objection  were  not  known  to  the 
party  when  it  was  taken.     Ibid. 

328.  Circumstances  must  be  of  a  controlling 
and  irresistible  nature  to  justify  a  disregard  of 
positive  testimony.  United  States  v.  Nine  Pack- 
ages of  Linen,  Paine's  C.  C.  R.  129. 

329.  If  reasonable  notice  to  the  adverse  party 
of  formal  objections  to  a  deposition  be  not  given, 
the  court  may  be  induced  to  set  aside  a  verdict 
or  nonsuit  rendered  in  consequence  of  such  ob- 
jections, without  costs.  Kemmil  v.  Wilson,  4 
Wash.  CC.R.  308. 

330.  Statements  made  of  facts  by  the  board 
of  property,  in  their  decisions,  are  not  evidence 
of  the  facts  so  stated.  Lessee  of  Holtzapple  and 
Wife  V.  Phillebaun,  4  Wash.  C.  C.  R.  357. 

331.  Notice  to  the  opposite  party  to  produce 
at  the  trial  all  letters  in  his  possession  relating  to 
moneys  received  by  him,  under  the  award  of  the 
commissioners  under  the  Florida  treaty,  is  suffi- 
ciently specific,  as  they  are  described  by  their 
subject  matter.  Vasse  v.  Mifflin,  4  Wash.  C.  C.  R. 
519. 

332.  If  to  such  a  notice  the  party  answer  on 
oath  that  he  has  not  a  particular  letter  in  his 
possession,  and  after  diligent  search  could  find 
none  such,  it  is  sufficient  to  prevent  the  offering 
of  secondary  proof  of  its  contents.  The  party 
cannot  be  asked  or  compelled  to  answer  whether 
he  ever  had  such  a  letter  in  his  possession.  Ibid. 

333.  Objections  to  an  exemplification  of  a  copy 
of  a  deed  of  partition  admitted  to  record,  that 
no  proof  of  the  execution  of  the  deed,  by  one 
of  the  joint-tenants,  was  made  to  authorize  the 
recording  as  to  him  ;  and,  secondly,  that  the  cer- 
tificate of  the  recording  officer  aimexed  to  the 
copy,  that  it  is  a  true  copy  of  the  record  and 
original  deed,  so  far  as  it  is  legible  ;  the  objec- 
tions going  to  the  effect  of  the  deed  oidy,  were 
overruled,  and  not  to  its  admissibility.  Lessee 
of  Rhoades  and  Snyder  v.  Selin,  4  Wash.  C.  C.  R. 
715. 

334.  Comparison  of  hands  is  not  evidence  in 
a  criminal  case.  United  States  v.  Crais,  4  Wash. 
CC.R.  729. 

335.  A  paper  found  in  a  trunk  with  a  signature 
of  a  person  other  than  the  prisoner,  and  not  ad- 
dressed to  him,  is  not  evidence,  unless  it  is 
proved  that  he  was  the  owner  of  the  trunk,  and 
in  some  way  connected  with  the  paper.     Ibid. 

336.  Witnesses  acquainted  with  the  mode  of 
accounting  at  the  treasury  cannot  be  called  to 
give  their  opinion  as  to  the  effect  of  particular 
charges.  If  there  is  any  obscurity  which  re- 
quires explanation,  the  officers  of  the  treasury 
should  be  e.vamined.  United  States  v.  Willard, 
Paine's  C.  C.  R.  539. 

337.  Where  sums  were  charged  as  advanced 
to  a  paymaster  of  the  militia,  and  witnesses 
were  examined  to  prove  that  they  believed,  from 
the  manner  in  which  the  charges  were  made, 
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that  a  part  of  such  sums  were  to  pay  the  regu- 
lar troops,  their  testimony  was  held  inadmissible. 
Ibid. 

338.  Onus  probandi  is  on  the  claimant  where 
a  special  defence  is  set  up.  The  Short  Staple,  1 
Gallis.  C.  C.  R.  104. 

339.  The  strong  presumptive  circumstances  of 
fraud  will  outweigh  positive  testimony  against 
it.     Ibid. 

340.  The  master  of  a  ship  is  not  a  competent 
witness  in  a  proceeding  in  rem  for  a  forfeiture 
occasioned  by  his  mi.sconduct.  The  Hope,  2  Gal- 
lis. C.  C.  R.  48. 

341.  A  witness  cannot  be  asked  a  collateral 
question,  not  relevant  to  the  matter  in  issue, 
barely  to  test  his  credibility.  Odiornc  v.  Wink- 
kij,  2Ga]iis.  C.  C.  R.  51. 

342.  Matter  which  is  stated  as  an  inducement 
to  a  traverse  is  not  required  to  be  proved  in  an 
issue  upon  such  traverse.  United  States  v.  Hay- 
ward,  2  Gallis.  C.C.R.  498. 

343.  Where  the  law  presumes  the  affirmative 
the  proof  of  the  negative  is  thrown  upon  the 
other  side.     Ibid. 

344.  A  counsel  or  an  attorney  is  not  a  com- 
petent witness  to  testify  as  to  facts  communicated 
to  either  by  his  client,  in  the  course  of  the  rela- 
tion subsisting  between  them;  but  he  maybe 
e.xamined  as  to  the  mere  fact  of  the  existence  of 
that  relation.  Chirac  v.  Rcinicker,  1 1  Wheat.  280 ; 
6  Cond.  Rep.  310. 

345.  The  onus  probandi,  in  criminal  cases,  lies 
upon  the  prosecution,  unle.ss  there  be  some  posi- 
tive provision  by  statute  to  the  contrary.  United 
States  V.  Gooding,  12  Wheat.  460;  6  Cond.  Rep. 
572. 

346.  Upon  an  indictment  under  the  slave  trade 
act  of  the  20th  of  April,  1818,  ch.  373,  against 
the  owner  of  the  ship,  testimony  of  the  decla- 
rations of  the  master  being  a  part  of  the  res 
geslffi,  connected  with  acts  in  furtherance  of  the 
voyage,  and  within  the  scope  of  his  authority, 
as  agent  of  the  owner  in  the  conduct  of  the 
guilty  enterprise,  is  admissible  against  the  owner. 
Upon  such  an  indictment  against  the  owner, 
charging  him  with  fitting  out  the  ship,  with  in- 
lent  to  employ  her  in  the  illegal  voyage,  evidence 
is  atimissible  that  he  commanded,  authorized, 
and  superintended  the  fitment  through  the  in- 
stiumenlality  of  his  agents  without  being  per- 
sonally present.     Ibid. 

347.  On  an  indictment  for  robbery  and  piracy, 
evidence  maybe  given  of  the  whole  transaction, 
though  there  is  a  separate  indictment  against  the 
prisoner  for  murder  committed  at  the  same  time. 
United  States  v.  Kessler,  Baldwin's  C.  C.  R.  16. 

348.  It  is  certainly  true,  that  where  a  witness 
is  admitted  to  be  competent,  his  credibility  rests 
entirely  with  the  jury,  who  ma}',  therefore,  con- 
vict upon  the  testimony  of  an  accomplice  though 
unsupported  by  any  other  proof.  This,  however, 
is  seldom  the  case;  and  it  is  usual  for  the  court 
to  advise  a  jury  not  to  regard  the  evidence  of  an 
accornplice  unless  he  is  confirmed  in  some  part 
of  his  evidence  by  unimpeachable  testimony. 
Ibid.  22. 

349.  In  an  action  of  assault  and  battery,  to 
which  the  general  issue  is  pleaded,  the  defen- 
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dant  may  give  in  evidence  his  state  of  mind, 
caused  by  an  excitement  or  provocation  so  re- 
cent or  immediate  as  not  to  allow  the  blood  to 
cool.  The  leg-al  effect  of  such  evidence  is  not 
to  excuse  the  defendant  from  paying  compensa- 
toiy  damages,  but  such  as  are  exemplary.  Cash- 
man  v.  Waddel,  Baldwin's  C.  C.  R.  58. 

350.  If  the  alleged  provocation  is  a  previous 
assault  and  battery  by  the  plaintiff,  on  the  son 
of  the  defendant,  the  evidence  of  the  transac- 
tion is  not  admissible,  but  the  defendant  may 
give  in  evidence  the  appearance  of  the  son,  and 
the  account  he  gxive  to  the  defendant  when  he  . 
first  saw  him,  so  as  to  enable  the  jury  to  decide 
on  the  cause  and  extent  of  the  provocation.  Ibid. 

351.  It  is  no  objection  to  the  competency  of  a 
witness,  that  a  reward  has  been  offered,  to  be 
paid  on  conviction  of  the  prisoner,  to  which  the 
witness  may  be  entitled.  United  States  v.  Wilson 
and  Porter,  Baldwin's  C.  C.  R.  90. 

352.  The  admissions  of  the  prisoner,  although 
they  were  not  in  writing,  or  given  in  his  words, 
are  admissible;  but  the  whole  of  a  connected 
conversation  must  be  given.     Ibid. 

353.  In  an  action  against  a  public  receiver, 
not  describing  him  in  his  official  capacity,  evi- 
dence may  be  given  of  moneys  received  in  his 
official  capacity ;  and  under  a  count  for  money 
had  and  received,  evidence  may  be  given  of 
public  stock  received  by  him,  where  such  stock 
is,  by  law,  made  receivable  at  par,  in  payment 
for  lands  .sold  by  the  United  States.  Walton  v. 
The  United  States,  9  Wheat.  651 ;  5  Cond.  Rep. 
717. 

354.  Although  it  is  the  province  of  the  court 
to  construe  written  instruments,  yet,  where  the 
effect  of  such  instruments  depends  not  merely 
on  the  construction  and  meaning  of  the  instru- 
ment, but  upon  collateral  facts  in  pais,  and  ex- 
trinsic circumstances,  the  inferences  of  fact  to 
be  drawn  from  them  are  left  to  the  jury.  Etting 
V.  The  Bank  of  the  United  States,  11  Wheat.  59; 
6  Cond.  Rep.  216. 

355.  The  evidence  of  an  accomplice  cannot 
be  corroborated  by  his  statements  at  another 
time,  unless  it  has  been  impeached.  United 
States  v.  JFilson  and  Porter,  Baldwin's  C.  C. 
R.  91. 

356.  The  acts  of  a  co-defendant,  are  evidence 
to  show  the  connection  between  him  and  the 
prisontr  in  the  same  offence.     Ibid. 

357.  If  a  witness  has  been  once  examined,  it 
is  in  the  discretion  of  the  court  to  permit  him  to 
be  examined  again  on  new  matter,  but  it  is  not 
matter  of  right.     Ibid. 

358.  A  party  taking  out  a  commission  to  ex- 
amine witnesses  as  to  pedigree,  is  not  bound  to 
name  the  witnesses  he  intends  to  examine. 
Parker  \.  Nixon,  Baldwin's  C.  C.  R.  291. 

359.  If  the  deposition  of  a  witness  attending 
court  is  read  without  objection,  he  may  be  ex- 
amined in  chief  by  the  party  who  read  the  de- 
position. Whitney  et  al.v.Emmett  ct  al.,  Bald- 
win's C.  C.  R.  305. 

360.  The  declarations  of  the  debtor  are  not. 
evidence  to  defeat  the  title  of  the  grantor,  under 
a  title  alleged  to  be  fraudulent.     3Iagniac  Sj-  Co. 
v.  Thompson,  Baldwin's  C.  C.  R.  357. 
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361.  On  the  trial  of  an  indictment  for  passing  |  jury  to  draw  an  inference  as  to  the  scienter,  the 
counterfeit  bank  notes,  evidence  may  be  given  j  presumption  being  weaker  from  the  length  of 
that   the   defendant  passed    similar  counterfeit  '  time.     Ibid.  526,  527. 

notes,  in  order  to  prove  the  knowledge  that  the  1  367.  On  a  question  of  freedom  or  slavery,  the 
note  in  question  was  a  counterfeit.  So  may  the  I  same  rules  of  evidence  prevail,  as  in  other  cases 
passing  of  a  different  bank  note  at  the  same  concerning  the  right  of  property.  Johnson  v. 
time,  or  having  them  in  his  possession  at  the  Tompkins  and  others,  Baldwin's  C.  C.  R.  588. 
time.  But  if  the  indictment  is  for  passing  a  368.  The  doctrine  that  if  witnesses  concur  in 
counterfeit  note  of  the  Bank  of  the  United  proof  of  a  material  fact,  they  ought  to  be  be- 
States,  evidence  of  passing  a  counterfeit  note  of  ]  lieved  in  respect  to  that  fact,  whatever  may  be 
another  bank,  at  another  time,  is  not  admissible.  '■  the  other  contradictions  in  their  testimony,  ought 
United  States  v.  Roudenbiish,  Baldwin's  C.  C.  R.  j  to  be  received  under  many  qualifications  and 


515. 

362.  No  demand  of  payment,  or  notice  of  non- 
payment, by  a  notary  public,  is  necessary  in  the 
case  of  promissory  notes.  A  protest  is  (strictly 
speaking)  evidence  in  the  case  of  foreign  bills 
of  exchange  only.  But  it  is  a  principle,  that 
memorandums  made  by  a  person,  in  the  ordinary 
course  of  his  business,  of  acts  which  his  duty, 
in  such  business,  requires  him  to  do  for  others, 
are,  in  case  of  his  death,  admissible  evidence 
of  acts  so  done.  A  fortiori,  the  acts  of  a  public 
officer  are  so  admissible,  though  they  may  not 
be  strictly  official,  if  they  are  according  to  ge- 
neral usage,  and  the  ordinary  course  of  his  office. 
Therefore  the  books  of  a  notary  public,  proved 
to  have  been  regularly  kept,  are  admissible  in 
evidence  after  his  decease,  to  prove  a  demand 
of  payment,  and  notice  of  nonpayment,  of  a 
promissory  note.  Nicholls  v.  Webb,  8  Wiieal. 
326;  5  Cond.  Rep,  451. 

363.  On  an  indictment  for  forging  and  deliver- 
ing bank  notes,  after  proof  of  the  fact  of  forging 
a  large  quantity,  and  the  delivery  of  one  note, 
parol  evidence  of  the  contents  of  a  letter  to  an 
accomplice  from  the  defendant  on  the  subject 
of  counterfeit  notes,  for  the  loss  of  which  the 
accomplice  could  not  account,  and  had  not 
searched,  but  believed  he  had  lost,  is  admissible. 
If  the  letter,  to  which  it  is  an  answer,  is  in  the 
hands  of  the  defendant,  it  need  not  be  produced, 
or  notice  given  to  the  defendant  to  produce  it, 
before  evidence  of  the  contents  of  the  answer 
is  eiven.  United  States  v.  Doebler,  Baldwin's  C. 
C.  R.  520. 

364.  The  law  presumes  that  an  accomplice 
would  destroy  a  letter  which  would  implicate 
him,  and  no  search  is  necessary  to  admit  second- 
ary evidence.     Ibid.  521. 

365.  In  an  indictment  for  forgery,  no  notice  is 
necessary  to  produce  a  paper,  in  the  hands  of 
the  defendant,  or  an  accomplice,  or  of  a  person 
who  secretes  it  to  protect  the  defendant;  nor  is 
notipe  necessary  that  evidence  of  its  contents 
will  be  given  at  the  trial,  though  such  paper  is 
not  the  subject  of  the  indictment.  If  the  ori- 
ginal would  be  evidence  of  the  scienter,  as  to 
the  note  laid  in  the  indictment,  the  law  presumes 
that  all  competent  evidence  relative  to  it  will  be 
offered.     Ibid.  522,  525. 

366.  After  evidence  that  a  note  of  the  des- 
cription laid  in  the  indictment  had  been  forged 
and  passed,  evidence  may  be  given  of  the  deli- 
very and  passing  other  counterfeit  notes  of  the 
same  bank,  before  or  after  the  passing  of  the  one  in 
question.  The  time  between  the  two  acts  is  not 
material  as  a  matter  of  law,  but  of  fact,  for  the 


with  creat  caution.     The  Santissima  Trinidad, 
7  Wheat.  283;  5  Cond.  Rep.  284. 

369.  The  witnesses  for  the  government  were 
allowed,  with  the  chart  of  the  Mexican's  course 
before  them,  to  be  asked  the  question,  whether, 
under  the  circumstances  stated,  of  the  supposed 
time  of  starting  of  both  vessels,  the  Mexican 
and  Panda  would  or  would  not  be  likely  to  meet 
at  the  point  marked  on  the  chart.  Held,  that 
this  was  a  direct  and  proper  question,  and  not 
leading.  United  States  v.  Gibert,  2  Sumner's  C. 
C.  R.  19. 

370.  A  question  cannot  be  put  to  a  witness, 
the  relevancy  of  which  does  not  appear.     Ibid. 

371.  Where  the  court  instructed  the  jury  that 
certain  confessions  of  the  prisoners,  reduced  to 
wM'iting,  and  not  produced  on  the  trial,  ought  to 
be  disregarded  by  the  jury,  although  they  came 
out  upon  direct  interrogatories  of  the  cross-exa- 
mining counsel  for  the  defence:  Held,  if  there 
was  any  error  in  this  instruction,  it  was  favour- 
able to  the  prisoners ;  and  that  the  suppression 
of  the  writings  afforded  no  presumption  of  law, 
but  of  fact  only  in  the  case.     Ibid. 

372.  If  the  persons  who  made  the  confessions 
were  not  identified,  but  the  testimony  was  only 
that  some  did  confess,  not  being  named  or  iden- 
tified ;  such  confessions  could  not  be  applied  to 
any  particular  prisoner  as  proof  of  his  guilt,  but 
might  be  considered  by  the  jury,  so  far  as  they 
applied  to  the  identification  of  the  piratical  ves- 
sel.    Ibid. 

373.  The  rule  requiring  the  production  of  the 
best  evidence,  is  applied  to  reject  secondary  evi- 
dence which  leaves  that  of  a  higher  nature  be- 
hind, in  the  power  of  the  party;  but  not  to 
repeat  one  of  several  eye-witnesses  to  the  same 
facts,  for  the  testimony  of  all  is  in  the  same  de- 
gree.    Ibid. 

374.  In  the  United  States'  courts,  the  usual 
questions  asked  in  order  to  discredit  a  witness, 
are,  what  is  the  witness'  general  reputation  for 
truth:  is  it  good  or  bad'?  Gass  v.  Stinson,  2 
Sumner's  C.  C.  R.  650. 

375.  The  rule  that  secondary  evidence  is  in- 
admissible where  primary  evidence  is  attain- 
able, though  a  sound  general  rule,  is  subject  to 
some  exceptions  where  general  convenience 
requires  it.  Proof,  for  example,  that  an  indivi- 
dual has  acted  notoriously  as  a  public  ofiicer,  is 
prima  facie  evidence  of  his  character,  without 
producing  his  commission  or  appointment.  Jacob 
V.  The  United  States,  1  Brockenb.  C.  C.  R.  520. 

376.  The  subscribing  witness  to  a  bond  being 
dead,  proof  of  the  handwriting  of  the  attesting 
witness,  if  unaided  and  unopposed  by  other  evi- 
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dence,  is  sufRcient  to  establish  the  execution  of 
the  bond.  Murdock  ^'  Co.  v.  Huntcrh  Represen- 
tative, 1  Brockeiib.  C.  C.  R.  135. 

377.  The  proof  before  the  district  judge  upon 
a  summary  hearing,  in  pursuance  of  the  statute 
providing  for  the  remission  of  forfeitures.  &c., 
must  be  by  competent  as  well  as  credible  tes- 
timony. The  Margaretta,  2  Gallis.  C.  C.  R. 
515. 

378.  Presumptions  of  a  grant,  arising  from 
the  lapse  of  time,  are  applied  to  corporeal,  as 
well  as  incorporeal  hereditaments.  They  may 
be  encountered  and  rebutted  by  contrary  pre- 
sumptions, and  can  never  arise  where  all  the 
circumstances  are  perfectly  consistent  with  the 
non-existence  of  a  grant.  A  fortiori,  they  can- 
not arise  where  the  claim  is  of  such  a  nature  as 
is  at  variance  with  the  supposition  of  a  grant. 
In  general,  the  presumption  of  a  giant  is  limited 
to  periods  analogous  to  those  of  the  statute  of 
limitations,  in  cases  where  the  statute  does  not 
apply.  Where  the  statute  applies,  the  presump- 
tion is  not  generally  resorted  to;  but  if  the  cir- 
cumstances of  the  case  are  very  cogent,  and 
require  it,  a  grant  may  be  presumed  within  a 
period  short  of  the  statute.  Ricard  v.  Williams, 
7  Wheat.  59,  109;  6  Cond.  Rep.  237. 

379.  The  unsworn  declarations  of  the  mother, 
that  her  son,  born  six  months  after  the  marriage, 
is  the  son  of  another  man,  are  not  sufficient  to 
prove  his  illegitimacy;  and,  a  fortiori,  the  de- 
clarations of  that  man  are  not  admissible:  if 
theirevidence  is  proper,  their  depositions  should 
have  been  taken.  Stcgal  et  al.  v.  StegaVs  Adm'rs 
et  al..  2  Brockenb.  C.  C.  R.  256. 

380.  The  general  report  of  the  neighbourhood 
on  the  question  of  legitimacy,  is  not  to  be  dis- 
regarded ;  but  its  weight  depends  on  the  circum- 
stances of  the  case,  on  the  remoteness  of  the 
time  when  the  fact  occurred,  and  the  difficulty 
of  producing  any  positive  evidence  respecting  it. 
Ibid. 

381.  It  is  a  general  rule,  that  a  long  acqui- 
escence in  letters  containing  accounts,  is  prima 
facie  evidence  of  the  correctness  of  their  con- 
tents. Hopkirk  V.  Page,  2  Brockenb.  C.  C.  R. 
20. 


386.  An  exemplification  of  a  patent,  after- 
wards surrendered  and  cancelled,  may  be  given 
in  evidence  to  show  that  an  improvement  sub- 
sequently patented  is  not  original.     Ibid.  496. 

387.  The  auditor's  report  of  a  balance  due 
from  a  person  accountable  for  public  money,  is 
a  guide  to  the  comptroller  of  the  treasury,  as  to 
the  amount  to  be  sued  for;  but  is  not  evidence 
for  the  court  of  the  debt.  United  States  v.  Pat- 
terson, Gilpin's  D.  C.  R.  47. 

388.  It  is  no  invasion  of  the  privileges  of  the 
jury  for  the  court  to  present  to  them  their  views 
of  the  nature,  bearing,  tendency,  and  weight  of 
the  evidence.  United  States  v.  Fourteen  Pack- 
ages, Gilpin's  D.  C.  R.  254. 

389.  A  previous  and  contradictory  statement 
of  a  witness,  may  be  given  in  evidence,  to  im- 
peach his  credit,  but  not  as  proof  of  the  facts 
formerly  stated.  Hand  v.  The  Elvira,  Gilpin's 
D.  C.  R.  61. 

390.  A  juror  ought  to  di.sregard  his  private 
knowledge,  and  to  render  his  verdict  solely  on 
the  legal  and  open  testimony  of  the  cause. 
United  States  v.  Fourteen  Packages,  Gilpin's  D. 
C.  R.  257. 

391.  Where  an  information  has  been  filed 
under  the  provisions  of  the  act  of  28th  May, 
1830,  against  articles  alleged  to  be  falsely 
charged  in  an  invoice,  the  court  will  not  grant 
an  order  on  the  claimant,  to  produce  the  invoice 
on  the  trial  of  the  cause.  United  States  v. 
Ttcenty-eight  Packages,  Gilpin's  D.  C.  R.  310. 

392.  On  an  information  for  the  forfeiture  of  a 
package  of  goods,  containing  an  article  not  de- 
scribed in  the  invoice,  under  the  provisions  of 
the  act  of  28th  May,  1830,  evidence  of  acci- 
dent or  mistake,  may  be  given  to  rebut  the  in- 
ference of  fraudulent  intention  ;  but  is  not  a  suf- 
ficient ground  of  defence.  United  States  v.  A 
Package  of  Wool,  Gilpin's  D.  C.  R.  350. 

393.  On  an  information  for  forfeiture  of  goods 
subject  to  ad  valorem  duty,  the  appraisement 
of  the  public  appraisers  is  a  necessary  and  pre- 
paratory proceeding;  and  is  prima  facie  evi- 
dence, tfnited  States  v.  Fourteen  Packages,  Gil- 
pin's D.  C.  R.  240. 

394.  To  authorize  the  entry  of  small  pieces 


382.  Where  a  protested  bill  of  exchange  is  of  bolt  wire,  under  the  name  of  chain  links,  it 
held  up  for  a  long  time,  without  notice  of  its  must  be  proved  that  they  have  been  previously 
nonpayment  and  protest,  the  whole  onus  pro-  kno.in  in  commerce  by  that  name.  United 
bandi  is  thrown  upon  the  holder.  He  must  j  S/a/cs  v.  S«?-cAcf,  Gilpin's  D.  C.  R.  283. 
prove  every  thing;  and  nothing  is  required  from  395.  The  return  of  an  official  bond  to  the 
the  drawer.     Ibid.  '  principal  obligor,  by  the  postmaster-general,  for 


383.  Where  a  deposition  has  once  been  read 
in  evidence  without  opposition,  it  cannot  be  after- 
wards objected  to,  as  being  irregularly  taken: 
Evans  v.  Hettich,  7  Wheat.  "453;  5  Cond.  Rep. 
317. 

384.  It  is  no  objection  to  the  competency  or 
credibility  of  a  witness,  that  he  is  subject  to  fits 
of  derangement,  if  he  is  sane  at  the  time  of  giv- 
ing his  testimony.     Ibid.  470. 

385.  The  mere  existence  of  a  previous  patent, 
or  specification  of  an  improvement,  is  not  suf- 
ficient to  establish  the  fact  of  fraud  in  a  subse- 
quent patentee  of  a  similar  improvement:  ac- 
tual knowledge  of  it  must  be  proved.  Delano 
V.  Scott,  Gilpin's  D.  C.  R.  501 


the  purpose  of  obtaining  an  additional  surety, 
affords  no  proof  that  it  had  not  been  accepted  : 
nor  does  it  amount  either  to  a  surrender  or  can- 
celling of  it.  Postmaster-General  v.  Norvell, 
Gilpin's  D.  C.  R.  123. 

396.  Where  bills  of  exchange  were  specially 
endorsed;  and  the  endorsement  continued  uncan- 
celled, and  there  was  no  re-endoisemenf,  or  evi- 
dence of  any  subsequent  agreement :  Held,  that 
possession  of  the  bills  by  the  original  endorser, 
was  prima  facie  evidence  that  he  was  the  owner 
of  them.  Picquet  v.  Curtis,  1  Sumner's  C.  C.  R. 
478.  ,        .    , 

397.  No  evidence  is  admissible,  unless  it  be 
appropriate  to  Some  of  the  allegations  in  the  bill. 
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or  ill  the  answer.     The  Schooner  Bosto^i,  1  Sum- 
ner's C.  G.  R.  328. 

398.  In  a  case  of  a  supplementary  libel  being 
filed,  after  closing  the  testimony,  new  evidence 
may  be  admitted  in  prize  causes;  but  it  must 
be  applicable  to  the  new  allegation  only.  In 
other  causes  this  rule  is  much  relaxed.     Ibid. 

399.  The  rules  of  the  common  law,  as  to  the 
competency  or  incompetency  of  witnesses,  are 
adopted  in  the  admiralty,  in  its  exercise  of  its 
jurisdiction  as  an  instance  court.     Ibid. 

400.  The  testimony  of  persons  who  are  parties 
to  an  admiralty  suit,  ought  to  be  taken  under  a 
special  order  of  the  court;  so  that  the  court  may, 
in  its  order,  limit  the  inquiries  to  matters  within 
the  exception  to  the  rule,  that  parties  are  not 
witnesses.     Ibid. 

401.  The  case  of  salvage  is  an  exception  to 
the  rule,  as  to  the  incompetency  of  witnesses,  on 
account  of  interest.  The  salvors  are,  from  ne- 
cessity, witnesses  as  to  facts  occurring  at  the 
time  of  the  salvage  service,  but  to  those  facts 
only.     Ibid. 

402.  In  salvage  suits  in  the  admiralt}-,  the  sal- 
vors being  parties  to  the  suit,  are  not  competent 
witnesses  as  to  facts  occurring  in  port  after  the 
arrival  of  the  property.     Ibid. 

403.  The  general  rule  in  equity  proceedings 
is,  that,  after  publication  of  the  testimony,  no 
new  witness  can  be  examined,  and  no  new  evi- 
dence taken,  unless  where  the  judge  himself, 
upon  or  after  the  hearing,  entertains  a  doubt,  or 
where  some  additional  facts  or  inquiry  is  indis- 
pensable to  enable  him  to  make  a  decree.  Wood 
V.  3Iann,  2  Sumner's  C.  C.  R.  316. 

404.  A  witness  may  be  examined  as  to  the 
credit  of  other  witnesses,  whose  depositions  have 
already  been  taken  and  published  in  a  chancery 
cause ;  but  he  will  not  be  allowed  to  be  examined 
to  prove  or  disprove  any  fact  in  the  cause.  Ibid. 

405.  Exhibits  in  the  cause  may  be  proved  in 
a  chancery  case,  after  publication,  and  even  viva 
voce,  at  the  hearing,  where  there  has  been  an 
omission  of  the  proof  in  due  season,  and  they 
are  applicable  to  the  merits.     Ibid. 

_  406.  Fresh  interrogatories,  and  a  re-examina- 
tion of  the  witnesses,  have  been  permitted  in  a 
chancery  cause,  after  publication,  where  deposi- 
tions have  been  suppressed,  from  the  interroga- 
tories being  leading,  or  from  irregularity;  or 
where  it  has  been  discovered  that  a  proper  re- 
lease had  not  been  given  to  make  the  witness 
competent.  Where  a  witness  has  been  cross- 
examined  by  a  party,  with  a  full  knowledge  of 
an  objection  to  his  competency,  a  court  of  equity 
will  n^t  allow  the  objection  to  be  taken  at  the 
hearing.  Fla'zg  v.  Alann,  2  Sumner's  C.  C.  R. 
487. 

407.  If  a  party  would  object  to  the  compe- 
tency or  credibility  of  a  witness  in  courts  of 
equity,  he  must  make  a  special  application  to 
the  court  for  leave  to  exhibit  articles,  stating  the 
facts  and  objections  to  the  witness,  and  praying 
leave  to  examine  other  witnesses,  to  establish 
the  facts  stated  in  the  articles  by  suitable  proofs ; 
and,  upon  this,  leave  is  ordinarily  granted.  Gass 
V.  Stinsouj  2  Sumner's  C.  C.  R.  605. 


408.  An  objection  to  the  competency  of  a  wit- 
ness in  a  chancery  cause  cannot  be  taken  after 
the  publication,  if  the  fact  was  known  before  the 
commission  to  take  the  deposition  issued.  An 
objection  to  the  credibility  of  a  witness  may  be 
ordinarily  made  after  publication,  and  before 
hearing,  in  a  chancery  cause  ;  but  the  interroga- 
tories must  be  shaped  so  as  to  prevent  the  party, 
under  colour  of  an  examination  to  credit,  from 
procuring  testimony  to  overcome  that  already 
taken  and  published  in  the  cause.     Ibid. 

409.  The  confessions,  conversations,  and  ad- 
missions of  the  defendant  need  not  be  expressly 
charged  in  a  bill  of  equity,  so  as  to  enable  the 
plaintiflto  use  them  in  proof  of  facts  charged  in 
the  bill.  Smith  v.  Btmiham,  2  Sumner's  C.  C.  R. 
612. 

410.  A  consul's  certificate  is  not  evidence  of 
any  fact  between  third  persons,  unless  expressly 
or  impliedly  made  so  by  statute.  Levy  v.  Burlcy 
2  Sumner's  C.  C.  R.  358. 

411.  An  information  was  brought  in  the  name 
of  the  consul  of  the  United  States  for  the  Island 
of  St.  Thomas,  suing  for  the  United  States  against 
the  defendant,  for  not  depositing  with  the  consul 
the  ship's  register,  on  his  arrival  at  St.  Thomas, 
agreeably  to  the  act  of  congress  of  1803,  ch.  2, 
sect.  2  :  Held,  that  the  certificate  of  the  consul 
was  not  admissible  evidence  to  prove  the  arrival 
or  departure  of  the  vessel.     Ibid. 

412.  A  witness  may  be  examined  to  the  mere 
credit  of  the  other  witnesses  whose  depositions 
have  been  already  taken  and  published  in  the 
cause ;  but  he  will  not  be  allowed  to  be  exam- 
ined, to  prove  or  disprove  any  fact  material  to 
the  merits  of  the  case.  Wood  v.  Mann,  2  Sum- 
ner's C.  C.  R.  316. 

413.  The  time  for  publication  will  be  enlarged, 
or,  more  properly,  the  time  for  taking  the  testi- 
mony will  be  enlarged,  after  publication  has 
passed,  though  not  in  fact  made,  according  to 
the  rules  of  the  court ;  provided  some  good  cause 
therefor  is  shown  upon  affidavit,  as  surprise,  ac- 
cident, or  other  circumstances,  which  repels  any 
imputation  of  laches.  The  affidavit  is  indispen- 
sable, except  in  a  case  of  fraud  practised  by  the 
other  party.     Ibid. 

414.  Exhibits  in  the  cause  may  be  proved  after 
publication,  and  often  viva  voce  at  the  hearing, 
when  there  has  been  an  omission  of  the  proof  in 
due  season,  and  they  are  applicable  to  the  merits. 
Ibid. 

415.  Fresh  interrogatories  and  a  re-examina- 
tion have  been  permitted  after  publication, 
where  depositions  have  been  suppressed  from 
the  interrogatories  being  leading,  or  for  irregu- 
larity; or  where  it  has  heen  discovered  that  a 
proper  release  has  not  been  given  to  make  a 
witness  «ompetent.     Ibid. 

416.  Seinble :  That  new  testimony  may  be 
taken,  after  publication,  to  facts  and  conversa- 
tions, occurring  after  the  original  cause  is  at 
issue,  and  publication  has  passed.     Ibid. 

417.  The  court  may.  in  the  exercise  of  a  sound 
discretion,  allow  the  introduction  of  a  newly  dis- 
covered evidence  of  witnesses  to  facts  in  issue, 
in  the  cause,  after  publication  and  knowledge  of 
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the  former  testimony,  and  even  after  the  hearing. 
But  it  will  not  exercise  this  discretion  to  let  in 
merely  cumulative  testimony.     Ibid. 

418.  The  same  rule  holds,  in  cases  of  bills  of 
review,  and  supplementary  bills,  in  the  nature 
of  bills  of  review.     Ibid. 

419.  Semble :  That  the  rule  ought  to  be  con- 
fined to  cases  of  the  discovery  of  new  evidence 
of  a  documentary  nature,  and  the  testimony  of 
witnesses,  necessary  to  substantiate  this.     Ibid. 

420.  The  declarations  of  a  party  on  one  day, 


a  joint  and  several  promissory  note  discounted 
for  them  at  the  Bank  of  the  Metropolis,  and  this 
note  was  afterwards  renewed  by  their  attorney, 
under  a  power  of  attorney  authorizing  him  to 
give  a  joint  note;  but  he  gave  a  jomt  and  seve- 
ral note,  the  proceeds  of  which  the  attorney  re- 
ceived, and  appropriated  to  pay  the  note  already 
discounted  at  the  bank.  The  interest  of  the  sum 
borrowed  was  paid  out  of  the  money  of  the  par- 
ties to  the  note.  Held,  that  although  the  power 
of  attorney  may  not  have  been  e.vecuted  in  ex- 


as  explanatory  of  what  was  said  on  another  day,    act  conformity  to  its  terms,  and  may  not  have 
and  which  were  given  in  evidence,  cannot  be  |  authorized  the  giving  of  a  joint  and  several  note, 


shown  by  testimony.  What  a  party  has  said 
against  his  interest,  cannot  be  explained  by  de- 
clarations on  a  subsequent  day.  Blight  v.  Ashley 
et  al.,  Peter's  C.  C.  R.  16. 

421.  No  rule  is  better  established  than  that  a 
party  caimot  be  a  witness  in  his  own  case. 
Stein  \.  Bowman,  1.3  Peters,  209. 

422.  The  objection  to  the  competency  of  a 
party  to  a  suit  as  a  witness,  does  not  arise  so 
much  from  the  small  pecuniary  liability  to  the 
payment  of  costs,  as  fiom  that  strong  bias  which 
every  party  to  a  suit  must  naturally  feel ;  and 
this  influence  is  not  the  less  dangerous,  if  the 
party  be  unconscious  of  its  existence.  Every 
individual  who  prosecutes  or  defends  a  suit  is, 
in  the  nature  of  things,  disposed  to  view  most 
favourably  his  own  side  of  the  controversy,  and 
with  no  small  prejudice  the  side  of  his  adversary. 
To  admit  a  party  on  the  record,  under  any  cir- 
cumstances, to  be  sworn  as  a  witness  in  chief, 
would  be  attended  with  great  danger.  It  would 
lead  to  perjnrie,'^,  and  the  most  injurious  conse- 
quences, in  the  administration  of  justice.     Ibid. 

423.  It  is  a  general  rule,  that  neither  husband 
nor  wife  can  be  a  witness  for  or  against  the  other. 
This  rule  is  subject  to  some  exceptions,  as  when 
the  husband  commits  an  offence  against  the  per- 
son of  his  wife.     Ibid. 

424.  The  husband  and  wife  may  be  called  as 
witnesses  in  the  same  case  ]  and  if  in  their  state- 
ment of  facts  they  should  contradict  each  other, 
that  would  not  destroy  the  competency  of  either. 
It  v.-ould  not  follow  fiom  such  contratliction  that 
either  was  guilty  of  perjury.  And  in  some  cases 
the  wile  may  be  a  witness  under  peculiar  cir- 
cumstances, where  the  husband  may  be  interest- 
ed in  the  question,  and,  to  some  extent,  in  the 
event  of  the  cause.     Ibid. 

425.  The  wife  cannot  be  a  witness  to  crimi- 
nate her  husband,  or  to  state  that  which  she  has 
learned  from  him  in  their  confidential  intercourse. 
The  rule  which  protects  the  domestic  relations 
from  exposure,  rests  upon  considerations  con- 
nected v.'ith  the  peace  of  families;  and  it  is  con- 
sidered that  this  principle  does  not  afford  protec- 
tion to  the  husband  and  wife,  while  they  aire  at 
liberty  to  invoke  it  or  not.  at  their  discretion, 
when  the  question  is  propounded  ;  but  it  renders 
them  incompetent  to  disclose  facts  in  evidence 
in  violation  of  the  rule.  The  husband  being 
dead  does  not  weaken  the  principle.  It  would 
seem  rather  to  increase  than  lessen  the  force  of 
the  rule.     Ibid. 

426.  The  defendant  in  an  action  in  the  circuit 
court  had,  with  others  received  the  proceeds  of 


a  question  the  court  did  not  decide,  yet  the  re- 
ceipt of  the  proceeds  of  the  note  by  the  attorney, 
and  the  appropriation  thereof  to  the  payment  of 
the  former  note,  were  sufficient  evidence  to  sus- 
tain the  money  counts  in  the  declaration.  Moore 
v.  The  Bank  of  the  Metropolis,  i3  Peters.  302. 

427.  When  an  exception  is  taken  on  a  trial 
to  evidence,  after  it  has  been  given,  without  ob- 
jection to  the  whole  matter  stated  in  the  excep- 
tion, if  any  part  of  it  was  admissible,  the  objec- 
tion may  be  properly  overruled.  It  is  the  duty 
of  a  party  taking  exceptions  to  evidence,  to  point 
out  the  part  excepted  to,  where  the  evidence 
consisted  of  a  number  of  particulars,  so  that  the 
attention  of  the  court  may  be  drawn  to  the  par- 
ticular objections.     Ibid. 

428.  When  a  deed  of  trust  was  made  to  se- 
cure the  payment  of  certain  promissory  notes,  in 
an  action  upon  the  deed,  the  notes  may  be  read 
in  evidence  to  prove  the  amount  of  the  debt  in- 
tended to  be  secured  by  the  deed,  without  the 
notes  having  been  assigned  by  the  payees  to  the 
plaintiffs,  the  trustees  in  the  deed.  Wilcox  et  al. 
V.Hunt,  13  Peters,  378. 

429.  The  general  rule  is,  that  the  allegations 
in  the  answerer  plea  in  an  action,  and  the  proof, 
must  agree.  W^here  there  were  no  averments 
in  a  plea,  to  authorize  the  proof  offered  by  a  de- 
fendant, it  was  properly  rejected  by  the  court. 
Ibid. 

430.  The  proceedings  in  an  action  against  the 
endoiser  of  a  note,  by  the  holder,  which  gave  to 
a  trustee,  by  the  terms  of  the  deed  of  tiust,  a 
right  to  sell  property  held  for  the  ind'emnity  of 
the  endorser,  were  proper  evidence  in  an  action 
on  a  contract  for  the  sale  of  the  lot.  from  which 
the  pa'-ty  who  had  purchased  under  another  title 
had  been  evicted  by  a  title  obtained  under  the 
deed  of  trust.  No  exceptions  to  the  regularity 
of  the  proceedings  offered  in  evidence  can  be 
taken,  which  should  have  been  properly  made 
in  tlie  original  action  by  the  party  sued  on  the 
same.  The  Bank  of  the  Metropolis  v.  Guttschlick, 
14  Peters,  19. 

431.  Whether  evidence  is  admissible  or  not, 
is  a  question  for  the  court  to  decide;  but  whe- 
ther it  is  sufficient  or  not  to  support  the  issue,  is 
a  question  for  the  jury.  The  only  case  in  which 
the  court  can  "make  inferences  from  evidence, 
and  pass  upon  its  sufficiency,  is  on  a  demurrer 
to  evidence.     Ibid. 

432.  When  the  deeds  of  the  defendant  in  the 
ejectment  have  been  referred  toby  the  plaintiff, 
for  the  sole  purpose  of  showing  that  both  paities 
claim  under  the  same  person,  this  does  not  pre- 
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vent  the  plaintiff  impeaching  the  deeds  after- 
wards for  fraud.  Remington  V.  Linthicum,  14  Pe- 
ters, 84. 

433.  Prima  facie  evidence  of  a  fact  is  such 
as,  in  judgment  of  law,  is  sufiicient  to  establish 
the  fact,  and  if  not  rebutted,  remains  sufficient 
for  evidenco  of  it.  Kelly  i-.  Jackson,  6  Peters, 
632,  cited.  The  United  Slates  v.  Elizabeth  Wig- 
gins, 14  PetC-s,  334. 

434.  It  is  incumbent  on  tho.se  who  seek  to 
show  that  the  examination  of  a  witness  has 
been  improperly  rejected,  to  establish  their 
right  to  have  the  evidence  admitted  ;  for  the 
court  will  be  presumed  to  have  acted  correctly, 
until  the  contrary  is  established.  The  Philadel- 
phia and  Trenton  Railroad  Company  \.  Stimpson, 
14  Peters,  448. 

435.  To  entitle  a  party  to  examine  a  witness 
in  a  patent  cause,  the  purpose  of  whose  testi- 
mony is  to  disprove  the  right  of  the  patentee  to 
the  invention,  by  showing  its  use  prior  to  the 
patent  by  others,  the  provisions  of  the  patent 
act  of  1836,  relative  to  notice,  must  be  strictly 
complied  with.     Ibid. 

436.  It  is  incumbent  on  those  who  insist  upon 
the  right  to  put  particular  questions  to  a  witness. 
to  establish  that  right  beyond  any  reasonable 
doubt,  for  the  very  purpose  stated  by  them  ;  and 
they  are  not  afterwards  at  liberty  to  desert  that 
purpose,  and  to  show  the  pertinency  or  rele- 
vancy of  the  evidence  for  any  other  purpose  not 
then  suggested  to  the  court.     Ibid. 

437.  A  party  has  no  right  to  cross- e.vamine 
any  witness,  except  as  to  facts  and  circumstances 
connected  with  the  matters  staled  in  his  direct 
examination.  If  he  wishes  to  examine  him  on 
other  matters,  he  must  do  so  by  making  the 
witness  his  own,  and  calling  him  as  such,  in  the 
subsequent  progress  of  the  cause.  A  party  can- 
not, by  his  own  omission  to  take  an  objection  to 
the  admission  of  improper  evidence,  brought 
out  on  a  cross-examination,  found  a  right  to  in- 
troduce testimony  in  chief,  to  rebut  it  or  explain 
it.     Ibid. 

438.  As  a  general  rule,  and  upon  general  prin- 
ciples, the  declaration  and  conversations  of  the 
plaintiff  are  not  admissible  evidence  in  favour 
of  his  own  rights.  This  is.  however,  but  a  ge- 
neral rule,  and  admits  and  requires  various  ex- 
ceptions. There  are  many  cases  in  which  a 
party  may  show  his  declarations  comport  with 
acts  in  his  own  favour,  as  a  part  of  the  res 
gestae.  There  are  other  cases  in  which  his  ma- 
ttyial  declarations  have  been  admitted.  The 
Philadelphia  and  Trenton  Railroad  Company  v. 
Stimpson,  14  Peters,  448. 

439.  In  an  action  for  an  assault  and  battery 
and  wounding,  the  declarations  of  the  plaintiff 
as  to  his  internal  pains,  aches,  injuries,  and 
symptoms,  to  the  physician  attendii.g  him,  are 
admissible  for  the  purpose  of  showing  ilie  nature 
and  extent  of  the  injuries  done  to  him.  In  many 
cases  of  inventions,  it  is  hardly  possible  in  any 
other  manner  to  ascertain  the  precise  time  and 
exact  origin  of  the  invention.     Ibid. 

440.  The  conversations  and  declarations  of  a 
patenter,  merely  affirming  that  at  some  former 
period   he   had   iiive;ited   a  parlicular  machine, 


may  well  be  objected  to.  But  nis  conversations 
and  declarations,  stating  that  he  haa  made  an 
invention,  and  describing  its  details,  and  explain- 
ing its  operations,  are  properly  deemed  an  asser- 
tion of  his  right,  at  that  time,  as  an  inventor,  to 
the  extent  of  the  facts  and  details  which  he  then 
makes  known,  although  not  of  their  existence  at 
an  anterior  time.  Such  declarations,  coupled 
with  a  description  of  the  nature  and  objects  of 
the  invention,  are  to  be  deemed  a  part  of  the 
res  gestae,  and  legitimate  evidence  that  the  in- 
vention was  then  known  and  claimed  by  him  ; 
and  thus  its  origin  may  be  fixed  at  least  as  early 
as  that  period.     Ibid. 

441.  If  the  rejection  of  evidence  is  a  matter 
resting  in  the  sound  discretion  of  the  court,  this 
cannot  be  assigned  as  error.     Ibid. 

442.  Testimony  was  not  offered  by  a  defend- 
ant, or  stated  by  him  as  matter  ©f  defence,  in 
the  stage  of  the  cause  when  it  is  usually  intro- 
duced according  to  the  practice  of  the  court.  It 
was  offered  after  the  defendant's  counsel  had 
stated,  in  open  court,  that  they  had  closed  their 
evidence;  and  after  the  plaintiff,  in  consequence 
of  that  declaration,  had  discharged  his  own  wit- 
ness. The  circuit  court  refused  to  admit  the 
testimony.  Held,  that  this  decision  was  pro- 
per.    Ibid. 

443.  The  recital  in  a  deed,  by  the  grantor, 
that  he,  David  Carrick  Buchanan,  was  the  pa- 
tentee of  the  land  conveyed  under  the  name  of 
David  Buchanan,  is  prima  facie  evidence  of  the 
fact  stated.  The  law  knows  but  one  Christian 
name;  and  the  omission  or  insertion  of  the  mid- 
dle name,  or  of  the  initial  letter  of  that  name,  is 
immaterial ;  and  it  is  competent  for  the  party  to 
show  that  he  is  known  as  well  without  as  with 
the  middle  name.  Gaines  et  al.  v.  Dumi's  Lessee^ 
14  Peters,  322. 

444.  A  certiorari  had  been  issued  by  the  su- 
preme court  to  the  circuit  court,  on  an  allegation 
of  diminution  ;  and  the  judgment  in  the  replevin 
suit  certified  to  the  supreme  court,  under  the 
certiorari,  substantially  differed  from  the  judg- 
ment described  in  the  declaration  on  the  replevin 
bond,  in  a  suit  in  the  circuit  court,  brought  after 
the  judgment  was  rendered.  In  the  circuit  court, 
on  the  suit  on  the  replevin  bond,  the  judgment 
was  used  in  evidence  without  objection.  //eW, 
that  the  judgment  was  properly  given  in  evi- 
dence, to  show  the  am.ount  of  damages  which 
the  plaintiffs  in  the  replevin  suit  had  sustained; 
and  the  defendants  in  the  suit  on  the  replevin 
bond  had  no  right  to  go  into  any  inquiry  as  to 
the  evidence  on  which  the  verdict  was  render- 
ed. Gorman  et  al.  v.  Lenoxes  Executors.  15  Pe- 
ters, 115. 

445.  Although  public  documents  of  the  go- 
vernment, accompanying  property  found  on 
board  of  the  private  shijjs  of  a  foreign  nation, 
are  to  be  deemed  prima  facie  evideiice  of  the 
facts  which  they  slate,  yet  tliey  are  always  open 
to  be  impugned  for  fraud ;  and  whether  that 
fraud  be  in  the  original  obtaining  of  those  docu- 
ments, or  in  the  subsequent  fraudulent  and  ille- 
gal use  of  them,  where  once  it  is  satisfactorily 
established,  it  overthrows  all  their  sanclitj',  and 
destioys  them  as  proof.  Fraud  will  vitiate  any, 
even   the  most   solemn    transactions;   and    any 
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asserted  title  founded  upon  it,  is  utterly  void. 
The  United  States  v.  The  Arnislad,  15  Peters, 
519. 

446.  Nothing  is  more  clear  in  the  laws  of  na- 
tions, as  an  established  rule  to  regulate  their 
rights,  and  duties,  and  intercourse,  than  the  doc- 
trine that  the  ship's  papers  are  prima  facie  evi- 
dence of  what  they  state;  and  that  if  they  are 
shown  to  be  fraudulent,  they  are  not  to  bs  held 
proof  of  any  valid  title  whatever.  This  rule  is 
applied  in  prize  cases;  and  is  jnst  as  applicable 
to  the  transactions  of  civil  intercourse  between 
nations  in  time  of  peace.     Ibid. 

447.  A  volume  of  state  papers,  published  un- 
der the  authority  of  an  act  of  congress,  and  con- 
taining the  authentication  required  by  the  act, 
is  legal  evidence.  In  the  United  States,  in  all 
public  matters,  the  journals  of  congress  and  of 
the  state  legislatures  are  evidence,  and  also  the 
reports  which  have  been  sanctioned  and  pub- 
lished by  authority.  This  publication  does  not 
make  that  evidence,  which  intrinsically  is  not 
so  ;  but  it  gives,  in  a  most  authentic  form,  cer- 
tain papers  and  documents.  The  very  highest 
authority  attaches  to  state  papers  published  un- 
der the  sanction  of  congress.  Watkins  v.  Holman, 
16  Peteis,  25. 

448.  The  owner  of  property,  alleged  to  have 
been  stolen  on  board  an  American  vessel,  on  the 
high  seas,  is  a  competent  witness  to  prove  the 
ownership  of  the  property  stolen,  on  an  indict- 
ment against  a  person  charged  with  the  offence, 
under  the  "act  for  the  punishment  of  certain 
crimes  against  the  United  States,"  passed  30lh 
April,  1790.  The  fine  imposed  on  the  person 
who  shall  be  convicted  of  the  offence  of  stealing 
on  the  high  seas,  on  board  a  vessel  of  the  United 
States,  is  part  of  the  punishment  in  furtherance 
of  public  justice,  rather  than  an  indemnity  or 
compensation  to  the  owner.  From  the  nature 
of  an  indictment,  and  the  sentence  thereon,  the 
government  alone  has  the  right  to  control  the 
whole  proceedings,  and  execution  of  the  sen- 
tence. Even  after  verdict,  the  government  may 
not  choose  to  bring  the  party  up  for  sentence ; 
and,  if  sentence  is  pronounced,  and  the  fine  is 
imposed,  the  owner  has  no  authority  to  interfere 
in  the  collection  of  it,  any  more  than  the  in- 
former or  prosecutor;  and  the  fine,  therefore, 
must  be  deemed  receivable  by  the  government, 
and  the  government  alone.  The  United  States  v. 
Murphy,  16  Peters,  203. 

449.  In  cases  of  necessity,  where  a  statute 
can  receive  no  execution,  unless  the  party  in- 
terested be  a  witne.ss,  there  he  must  be  allowed 
to  testify ;  for  the  statute  must  not  be  rendered 
ineffectual  by  the  impossibility  of  proof.     Ibid. 

450.  In  cases  where  the  statute  giving  'the 
parly  or  the  informer  a  part  of  the  penalty  or 
forfeiture,  contains  no  direct  affirmation  that  he 
shall;  nevertheless,  be  a  competent  witness;  the 
court  will  infer  it,  by  implication,  from  the  lan- 
guage of  the-  statute,  or  its  professed  objects. 
Ibid. 

451.  Liability  for  the  acts  of  others  may  be 
created  either  by  a  direct  authority  given  for 
their  performance,  or  it  may  flow  from  their 
adoption,  or,  in  some  instances,  from  acquies- 


cence in  those  acts.  But  presumptions  can  stand 
only  whilst  they  are  compatible  with  the  conduct 
of  those  to  whom  it  may  be  sought  to  apply  them ; 
and  must  still  more  give  place  when  in  conflict 
with  clear,  distinct,  and  convincing  proof.  Fresh 
V.  Gilson  ct  a/.,  16  Peters,  327. 

452.  A  separation  had  taken  place  between 
parties  alleged  to  have  been  married.  Articles 
of  separation  were  executed  by  the  parties.  A 
notice  by  one  of  the  parties  to  the  articles  of  se- 
paration, that  he  would  pay  no  debts  contracted 
by  the  person  from  whom  he  had  separated, 
which  was  inserted  in  the  Charleston  Courier 
soon  after  the  date  of  the  separation,  was  proper 
evidence  to  go  to  the  jury.  JewclVs  Lessee  v. 
Jewell,  17  PeVers,  213. 

453.  On  a  question  of  marriage,  evidence  that 
the  persons  lived  together  for  so  many  years  as 
man  and  wife,  and  treated  and  spoke  of  each 
other  as  such,  is  certainly  admissible  to  show 
that  a  marriage  haii  taken  place  between  them 
at  some  time  or  other;  and  whether  before  or 
after  the  date  of  an  agreement  to  live  in  concu- 
binage, could  not  be  material.     Ibid. 

454.  Proof  of  notice,  if  denied  by  the  answer, 
must  be  made  by  two  witnesses,  or  by  one  wit- 
ness and  strong  circumstances.  Smith  v.  Shore 
and  Meigs,  1  M'Lean,  C.  C.  R.  27. 

455.  To  prove  boundary,  a  map  which  has 
governed  in  the  sale  of  town  lots  is  evidence. 
Lessee  of  Harmer's  Heirs  v.  Gwynne,  1  M'Lean, 
C.  C.  R.  47. 

456.  The  statement  made  by  a  witness  in  a 
book  published  in  regard  to  the  facts,  sworn  to, 
may  be  read  to  show  any  inaccuracy  of  memory. 
Ibid. 

457.  Where  the  act  of  an  executor  has  been 
.sanctioned  by  the  court,  it  affords  a  strong  pre- 
sumption that  he  was  duly  authorized  to  act. 
Heirs  of  Piatt  v.  Heirs  of  M-CuUoush,  1  M'Lean, 
C.  C.  R.  73. 

458.  An  order  of  court  for  the  sale  of  the  real 
estate  of  a  deceased  person  on  application  of  the 
executor,  is  less  conclusive  than  a  judgment. 
Ibid. 

459.  So  far  as  the  judgment  of  the  court  was 
exercised  on  the  propriety  of  the  sate,  &c.,  it  is 
conclusive.     Ibid. 

460.  A  notice  to  the  endorser  of  the  dishonour 
of  a  bill,  left  with  a  boarder  at  the  same  house, 
with  a  request  to  hand  it  to  him,  is  sufficient. 
Bank  of  the  United  States  v.  Hatch,  1  M'Lean,  C. 
C.  R.  92. 

461.  An  agreement  to  admit  certain  deposi- 
tions as  evidence  is  binding,  until  the  cause  shall 
be  finally  decided.  Hinde  et  al.  v.  Vattier  et  ah, 
1  M-Lean,  C.  C.  R.  115. 

462.  An  instrument  of  thirty  years'  standing, 
not  impeached,  need  not  be  proved  by  the  sub- 
scribing witness.     Ibid. 

463. "a  witness  maybe  discredited  by  proving 
that  he  stated  differently  from  the  facts  sworn 
to;  but  he  cannot  be  sustained  by  proving  that 
he  made  other  statements  corroborative  of  his 
oath.  Elliott  and  Meredith  v.  Fcarl,  1  M'Lean, 
C.  C.  R.  211. 

464.  Hearsay  is  not  evidence,  except  m  cases 
of  boundary  and  pedigree.     Ibid. 
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465.  What  a  witness  said  as  to  a  comer  of  a 
survey  is  not  evidence.     Ibid. 

466.  That  is  hearsay  which  is  known  to  the 
pubhc  and  is  spoken  of  generally,  and  not  what 
an  individual  may  have  said.     Ibid. 

467.  Marriage  may  be  proved  by  general  re- 
putation, cohabitation,  and  the  express  recogni- 
tion of  the  wife  in  the  will  of  the  husband.  Hinde 
el  al.  V.  Vattier,  1  M-Lean,  C.  C.  R.  115. 

468.  The  notes  of  a  surveyor  of  that  which  he 
is  officially  required  to  examine,  in  making  a 
survey,  are  evidence.     Ibid. 

469.  But  any  other  facts  noted  on  the  plat, 
which  may  as  well  be  known  to  others  as  to  the 
surveyor,  are  not  evidence.     Ibid. 

470.  The  certificate  under  the  seal  of  the  no- 
tary of  demand  and  protest  for  non-payment, 
when  the  bill  becomes  due,  is  evidence.  Jones 
V.  Hcaton,  1  M'Lean,  C.  C.  R.  317. 

471.  Bank-notes  alleged  to  be  enclosed  in  a 
letter  stolen  from  the  mail,  need  not  be  proved 
by  a  person  who  has  seen  the  president  and 
cashier  write.  United  Stales  v.  Keen,  1  M'Lean, 
C.  C.  R.  429. 

472.  Any  one  who  deals  in  such  notes,  as 
cashiers  of  banks,  &c.,  may  prove  their  genuine- 
ness.    Ibid. 

473.  A  check  drawn  on  the  bank,  and  which 
circulates  as  moneyj  may  be  proved  in  the  same 
way.     Ibid. 

474.  Moneys  collected  by  the  government  on 
execution,  may  be  shown  as  a  credit  against  the 
government,  without  presenting  the  evidence  of 
payment,  in  the  first  instance,  to  the  treasury. 
Myers  v.  The  United  States,  1  M-Lean,  C.  C.  R. 
493. 

475.  Confessions,  to  be  excluded  from  the 
jury,  must  have  been  made  by  the  prisoner  un- 
der some  hope  of  advantage,  or  extorted  by  fear. 
The  United  Stales  v.  Nott,  1  M-Lean,  C.  C.  R. 
499. 

476.  Some  evidence  is  necessary  of  the  ge- 
nuineness and  value  of  bank-notes,  charged  to 
have  been  stolen  out  of  a  letter.     Ibid. 

477.  To  convict  a  person  of  stealing  a  letter, 
&c.,  who  is  employed  in  the  department  of  the 
post-ofilce,  such  employment  must  be  distinctly 
alleged  and  proved.     Ibid. 

478.  \Vhat  an  individual  may  have  said,  as  to 
•a  certain  corner  or  line,  is  not  evidence,  though 
public  reputation  may  prove  boundaries.  Nel- 
son's Lessee  v.  Hall  et  at.,  1  JM'Lean,  C.  C.  R. 
518. 

479.  Where  the  original  corners  and  lines  are 
estal^ished,  they  control  courses  and  distances. 
But  courses  and  distances  govern,  where  there 
are  no  esfabli.shed  objects  to  control  them.  Ibid. 

480.  The  upsetting  of  a  stage  is  prima  facie 
evidence  of  negligence;  and  a  passenger  who 
has  been  injuretl  need  show  nothing  more  to 
sustain  his  action.  M'-Kianey  v.  Neil,  1  JNI'Lean, 
C.  C.  R.  540. 

481.  The  proprietor  is  not  responsible  for  ca- 
sualties which  couki  not  be  foreseen  or  guarded 
against.     Ibid. 

482.  But  he  is  liable  for  the  smallest  degree 
of  negligence,  want  of  care,  or  want  of  skill  in 
the  driver.     Ibid. 


483.  Want  of  skill  in  the  drivef,  being  a  ma- 
terial fact  in  the  cause,  may  be  proved  as  any 
other  fact.     Ibid. 

484.  The  books  of  the  party  are  not  evidence, 
unless  made  so  by  a  call  to  produce  them.  Stan- 
ley v.  Whipple,  2  M'Lean,  C.  C.  R.  35. 

485.  Where  the  evidence  conflicts,  a  verdict 
will  not  be  set  aside.    Ihid. 

486.  By  the  English  rule,  the  admissions  of  a 
late  partner  are  evidence  to  charge  the  firm. 
Bisfham  v^  Patterson  el  al.,  2  M'Lean,  C.  C.  R.  87. 

487.  A  different  rule  has  been  established  in 
New  York.     Ibid. 

488.  The  supreme  court  of  the  United  States 
seem  inclined  to  the  New  York  rule;  and  under 
their  authority  this  court  exclude  the  confessions 
of  a  partner  after  the  expiration  of  the  partner- 
ship.    Ibid. 

489.  If  the  maker  of  a  note  prove  fraud,  the  as- 
signee is  bound  to  show  a  valuable  consideration. 
M-Clintock  V.  Cummins,  2  M'Lean,  C.  C.  R.  98. 

490.  Parol  proof  of  the  contents  of  a  written 
agreement  cannot  be  given,  if  it  be  in  the  hands 
of  the  opposite  party,  unless  notice  has  been 
aiven  to  produce  it.  United  States  v.  Winchester, 
2  M'Lean,  C.  C.  R.  135. 

491.  The  rule  of  evidence  is  the  same  in  cri- 
minal as  in  civil  cases.    Ibid. 

492.  The  record  of  a  judgment  for  the  same 
cause  can  only  be  received  in  evidence  to  bar 
the  plaintiff's  action,  or  to  show  that  certain 
proceedings  under  it  have  operated  to  change 
the  right  of  property.  Hopkins  v.  Mcncdger,  2 
M'Lean,  C.  C.  R.  145. 

493.  A  contract  between  certain  passengers 
and  the  agent  of  a  stage  line,  cannot  be  proved 
by  an  individual  not  a  party  to  the  contract. 
Maury  v.  Tahnadge,  2  M'Lean,  C.  C.  R.  157. 

494.  A  general  custom,  as  to  the  number  of 
passengers  conveyed,  may  be  proved,  but  not 
the  practice  established  on  the  route.     Ibid. 

495.  The  declarations  of  a  driver  are  not,  in 
general,  evidence.     Ibid. 

496.  The  jury,  in  a  patent-right  case,  will 
determine  from  the  models  and  other  evidence 
whether  there  is  a  difference  in  principle  be- 
tween the  two  machines.  Smith  v.  Pearce,  2 
M'Lean,  C.  C.  R.  176. 

497.  In  an  action  by  the  assignee  against  the 
assignor  of  a  note,  it  is  not  necessary  to  prove  the 
execution  of  it.  Kendall  v.  Freeman,  2  M'Lean, 
C.  C.  R.  189. 

498.  The  endorsement  must  be  proved.    Ibid. 

499.  The  acceptance  of  a  bill  is  evidence 
against  the  acceptor,  in  behalf  of  the  drawer  of 
so  much  money,  under  the  money  counts.  Ben- 
jamin V.  Tillman,  2  M'Lean,  C.  C.  R.  43. 

500.  If  the  plaintiff  fail  to  prove  the  special 
contract,  he  may  recover  on  the  general  counts. 
In  such  case,  the  facts  of  the  special  contract 
may  be  gone  into,  to  show  the  amount  due. 
Ames  v.Le  Rue,  2  M'Lean,  C.  C.  R.  216. 

501.  Possession  of  a  note,  payable  to  bearer, 
is  prima  facie  evidence  of  right.     Ibid. 

502.  In  an  action  between  the  holder  of  a  bill 
of  exchange  and  the  acceptor,  the  bill  is  evi- 
dence under  the  general  money  counts.  Froze'*' 
v.  Carpenter,  2  M'Lean,  C.  C.  R.  235. 
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503.  So  it  is  evidence  between  the  holder  and 
a  remote  endorser.     Ibid. 

504.  The  lapse  of  twenty  years  creates  a 
presumption  that  a  bond  has  been  paid.  Den- 
niston  v.  M'-Keen,  2  M'Lean.  C.  C.  R.  253. 

505.  This  may  be  rebutted  by  circumstances. 
Ibid. 

506.  Circumstantial  evidence  is  sufficient  to 
convict,  but  it  should  be  received  with  caution. 
United  States  v.  Martin,  2  M-Lean,  C.  C.  R.  256. 

507.  An  individual  who  holds  himself  out  to 
the  world  as  a  partner  is  liable  as  such,  though 
he  have  no  interest  in  the  firm.  Benedict  et  al.  v. 
Davis^s  Administrators,  2  M'Lean,  C.  C.  R.  347. 

508.  But  this  holding  out  must  have  been 
such  as  to  justify  the  inference  that  the  creditor 
had  knowledge  of  it.     Ibid. 

509.  A  declaration  by  an  individual  that  he 
was  a  partner  to  some  four  or  five  individuals, 
of  which  the  creditor,  when  he  trusted  the  firm, 
could  have  had  no  knowledge,  will  not  consti- 
tute a  liability.     Ibid. 

510.  To  rebut  such  declarations,  the  contract 
made  between  the  parties,  though  by  parol, 
may  be  proved.     Ibid. 

511.  On  an  indictment  against  a  postmaster 
for  secreting  or  embezzling  a  letter,  it  is  enough 
to  show  that  it  came  into  the  hands  of  the  post- 
master, in  the  words  of  the  statute,  without 
showing  where  it  was  mailed,  and  on  what  route 
it  was  conveyed.  United  States  \.  Lancaster,  2 
M'Lean.  C.  C.  R.  43. 

512.  A  transciipt  from  the  post-office  depart- 
ment, to  show  the  indebtment  of  a  postmaster, 
need  not  contain  a  full  copy  of  his  quarterly  re- 
turn. Li  such  cases  the  balance  is  returned  by 
the  postmaster.  Latcrence  v.  The  United  States, 
2M'Lean's  C.  C.  R.  581. 

513.  Where  the  surety  is  charged  with  re- 
ceipts for  postage  for  a  part  of  the  quarter,  the 
return  for  the  full  quarter  is  evidence  to  show  an 
average  liability  for  a  part  of  it.     Ibid. 

514.  A  demurrer  to  evidence  admits  the  facts 
proved,  and  every  legal  presumption  which  may 
be  drawn  from  them.  Jones  v.  Vanzandt,  2 
M'Lean's  C.  C.  R.  596. 

515.  A  motion  to  overrule  the  evidence  can 
only  be  made  on  the  ground  of  its  irrelevancy  or 
incompetency.      Ibid. 

516.  If  there  be  evidence  conducing  to  prove 
the  case  made  in  the  declaration,  the  court  will 
not  overrule  it.     Ibid. 

517.  Where  a  receipt  for  the  i)ayraent  of  a 
judgment  has  been  improperly  obtained  by  a 
defendant,  without  the  payment  of  the  amount, 
from  the  deputy  clerk,  the  court  will  not  set 
aside  an  e.vecution  issued  on  the  judgment. 
Welddcs  v.  Edscll,  2  M'Lean's  C.  C.  R.  366. 

518.  Where  a  party  is  charged  with  fraud  in 
a  particular  transaction,  evidence  may  be  offered 
of  previous  fraudulent  transactions  between  him 
and  third  persons.  And  whenever  the  intent  or 
guilty  knowledge  of  a  party  is  material  to  the 
issue  of  the  ca.se,  collateral  facts,  tentlins:  to  es- 


conspiracy  or  fraud  in  the  discharge  of  his  du- 
ties, the  presumption  of  law  in  favour  of  his  in- 
nocence will  prevail  against  circumstances  of 
suspicion,  but  may  be  overcome  by  proof  of  pre- 
vious delinquencies  of  a  similar  nature.     Ibid. 

520.  Parol  evidence  is  admissible  in  all  cases 
to  establish  fraud.     Ibid. 

521.  A  representation  made  to  a  stranger  in 
respect  to  a  sale,  and  by  him  communicated  to 
a  third  person,  so  as  to  become  the  basis  of  a 
purchase  by  the  latter  from  the  party  making 
the  representation,  is  not  treated  res  inter  alios 
acta,  but  as  if  made  directly  by  the  vendor  to  the 
vendee.  Crocker  v.  Lewis,  3  Sumner's  C.  C. 
R.  1. 

522.  The  negotiations  and  conversations  of  a 
party  charged  with  false  and  fraudulent  repre- 
sentations are  allowed  to  be  taken  into  conside- 
ration in  order  to  determine  the  question  of 
fraud.     Ibid. 

523.  The  letter  of  a  deponent  having  been 
offered  in  evidence  :  Held,  that  it  was  not  admis- 
sible, except  to  contradict  or  qualify  some  of  the 
statements  made  in  his  deposition.     Ibid. 

524.  Semble :  where  evidence  is  unimportant 
in  its  bearings,  and  unless  clearly  irrelevant,  it  is 
better  to  admit  it  at  a  trial,  so  as  to  avoid  a  mo- 
tion for  a  new  trial,  in  case  of  its  rejection.    Ibid. 

525.  The  general  rule  at  law  is,  that  no  evi- 
dence shall  be  admitted  but  what  is  or  might  be 
under  the  examination  of  both  parties.  Gass  v. 
Stinson,  3  Sumner's  C.  C.  R.  98. 

526.  Evidence  by  confessions,  especially  when 
it  goes  to  the  whole  merits  of  the  case,  is  open 
to  much  objection.  Smith  v.  Burnham,  3  Sum- 
ner's C.  C.  R.  435. 

527.  Where,  in  a  writ  of  error,  exception  was 
taken  to  the  admission  by  the  judge  of  the  tes- 
timony of  merchants  and  appraisers  in  Boston, 
in  respect  to  the  market  value  of  sugars  in  Cuba, 
it  was  held,  the  market  value  being  a  question 
of  opinion  as  well  as  of  fact,  such  testimony  was 
admissible,  as  being  in  the  nature  of  evidence 
by  exports,  and  of  the  same  degree  as  the  evi- 
dence of  merchants  in  Cuba.  Alfonso  v.  United 
Slates,  2  Story's  C.  C.  R.  421. 

528.  E.vception  being,  also,  taken  to  the  ad- 
mission of  certain  evidence,  as  to  prior  fraudu- 
lent shipments  to  other  parties,  made  by  B.,  the 
shipper  of  the  sugar  for  the  claimants,  the  judge 
refused  to  affirm  that  the  evidence  was  impro- 
perly admitted.     Ibid. 

529.  Exception  being,  also,  taken  to  the  ad- 
mission of  other  invoices  of  shipments  in  July 
and  August  (this  shipment  being  made  in  May), 
to  show  the  market  value  of  sugar,  it  was  held 
that  they  were  properly  admitted.     Ibid. 

530.  A  witness,  whose  books  are  out  of  his 
reach,  so  that  he  cannot  have  access  to  them, 
may  testify  to  their  contents.  Crocker  v.  Lewis, 
3  Sumner's  C.  C.  R.  1. 

53 1.  Papers  from  the  probate  records,  showing 
that  a  person  was  treated  by  the  probate  court 

-, „,  ^ ,  as  the  lawful  guardian  of  a  non  compos,  will  be 

tablish  such  intent  or  knowledge,  are  proper  evi-  I  received  as  prima  facie  evidence,  after  a  long 
dence.  Bottomhj  v.  The  United  States,  1  Story's  '  lapse  of  time,  to  supply  the  direct  proof  of  a 
C.  C.  R.  135.  probate  appointment.     Thomas  v.  Hatch,  3  Suni- 

519.  When  a  public  officer  is  charged  with  \  ner's  C.  C.  R.  170. 
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2.  Written  Evidence. 

532.  A  sentence  of  reversal  and  restoration, 
bv  which  property  captured  oa  the  high  seas  is 
a^ain  restored  to  the  owners,  is  not  conclusive 
evidence  that  the  captors  were  wrong  doers. 
Jennings  v.  Carson,  4  Cianch,  2  ;  2  Cond.  Rep.  2. 

533.  The  defendant  having  read  a  letter  from 
the  plainlifT's  agent,  in  answer  to  a  letter  from 
himself,  cannot  give  in  evidence  a  copy  of  his 
own  letter,  without  proving  it  to  be  a  true  copy 
by  a  witness.  Smith  et  al.  v.  Carrington,  4  Cranch, 
62;  2  Cond.  Rep.  26. 

534.  To  introduce  into  a  cause  the  copy  of  any 
paper,  the  truth  of  that  paper  must  be  estab- 
lished ;  and  sufficient  reasons  for  the  non-pro- 
duction of  the  original  must  be  given.     Ibid. 

535.  Query,  Whether,  upon  a  motion  to  com- 
mit a  person  for  treason,  an  affidavit,  slating  the 
substance  of  a  letter  in  possession  of  the  alliant, 
be  admissible  evidence?  Ex  parte  Bollnmn  and 
Sivartwout,  4  Cranch,  75 ;  2  Cond.  Rep.  33. 

536.  The  act  of  Virginia,  incorporating  the 
Bank  of  Alexandria,  is  a  public  law,  and  may 
be  given  in  evidence,  without  being  specially 
pleaded.  Youiigv.  The  Bank  of  Alexandria,  4 
Cranch,  384;  2  Cond.  Rep.  150. 

537.  The  official  certilicate  of  survey  returned 
by  a  legal  sworn  surveyor  in  Virginia,  cannot  be 
invalidated  by  a  particular  fact  tending  to  show 
an  impossibility  that  the  survey  should  have  been 
made  in  the  time  intervening  between  the  date 
of  the  entry  and  the  date  of  the  certificate  of 
survey.  Pollard  and  Picket  v.  Dwight  et  al.,  4 
Cranch,  421;  2  Cond.  Rep.  157. 

538.  Under  the  statute  of  Pennsylvania  of 
1715,  relative  to  the  recording  of  deeds,  if  a  deed 
conveyed  lands  in  several  counties,  and  was  re- 
corded in  one  of  those  counties;  an  exemplifica- 
tion of  it  was  good  evidence  as  to  the  lands  in 
the  other  counties.  31-Keen  v.  Dclancij's  Lessee, 
5  Cranch,  22;  2  Cond.  Rep.  179. 

539.  Copies  of  the  proceedings  in  the  vice  ad- 
miralty court  of  Jamaica  are  admissible  in  evi- 
dence, when  certified  under  the  seal  of  the  court 
by  the  dejmty  registrar,  who  is  certified  by  the 
judge  of  the  court,  who  is  certified  by  a  notary 
public.  Yeaton  v.  Fry,  5  Cianch,  335;  2  Cond. 
Rep.  273. 

,  540.  Depositions,  taken  under  a  commission 
issued  at  the  instance  of  the  defendant,  may  be 
read  in  evidence  by  the  plaintitT;  although  the 
plaintilT  had  not  notice  of  the  time  and  place  of 
taking  the  same.     Ibid. 

541.  A  bill  of  lading,  stating  the  property  to 
belong  to  A  and  B.  is  not  conclusive  evidence, 
and  does  not  estop  A  from  showing  the  property 
to  belong  to  another.  2'he  Maryland  Ins.  Co.  v. 
Rudcn's  Adm'r,  6  Cranch,  338 ;  2  Cond.  Rep.  392. 

542.  If  a  clerk  of  a  court  certify  at  the  foot 
of  a  paper,  purporting  to  be  a  record,  '-'that  the 
atoregoing  is  truly  taken  from  the  record  of  pro- 
ceedings" of  his  court;  and  if  the  judge,  chief 
justice,  or  presiding  magistrate  certify  that  such 
attestation  of  the  clerk  is  in  due  form  of  law.  it 
is  to  be  presumed  that  the  paper  so  certified  is 
a  full  copy  of  all  the  proceedings  in  the  case,  and 


is  admissible  in  evidence.  Ferguson  v.  Harwood, 
7  Cranch,  408;  2  Cond.  Rep.  548. 

543.  But  if  the  writing  produced  do  not  pur- 
port to  be  a  record,  but  a  mere  transcript  of  mi- 
nutes extracted  from  the  docket  of  the  court,  it 
is  not  admissible  in  evidence.     Ibid. 

544.  By  the  laws  of  North  Carolina  and  Ten- 
nessee, a  deed  for  land  in  Tennessee,  executed 
in  North  Carolina,  by  grantors  residing  there  in 
the  year  1794,  proved  in  1797  by  one  of  the  sub- 
scribing witnesses,  before  a  judge  in  North  Ca- 
rolina, and  recorded  in  1808.  in  the  proper 
county,  in  Tennessee,  is  valid,  and  may  be  given 
in  evidence  in  ejectment.  Blackwell  v.  Patten 
et  al.,  1  Cranch,  277;  2  Cond.  Rep.  491. 

545.  A  certilicate  of  the  governor  of  the  island 
of  Martinique,  acting  within  his  legitimate  au- 
thority, in  reference  to  a  matter  in  the  island,  is 
proper  evidence.  Bingham,  Plaintiff  in  Error, 
V.  Cabot  et  al.,  3  Dall.  19  ;   1  Cond.  Rep.  13. 

546.  The  letters  of  the  agent  of  congress,  resi- 
dent abroad  during  the  revolutionary  war,  ad- 
dressed to  that  body,  relative  to  the  business  of 
his  trust;  the  resolutions  of  congress  on  the  sub- 
ject, and  certified  copies  of  the  same  from  the 
office  of  the  secretary  of  state,  are  evidence  in 
a  suit  against  the  agent,  instituted  by  individuals 
claiming  damages  for  acts  done  as  a  public 
agent.     Ibid. 

547.  The  undertaking  declared  upon,  being 
for  the  duty  of  another,  it  must,  to  save  it  from 
the  statute  of  frauds  and  peijuries,  be  in  writing, 
and  wholly  so.  Clarke  v.  Russell,  3  Dall.  415;  1 
Cond.  Rep.  193. 

548.  It  is  a  good  general  principle,  that  writ- 
ten agreements  ought  to  be  expounded  by  them- 
selves. Graves  and  Barnwall  v.  The  Boston  Ma- 
rine Ins.  Co.,  2  Cranch.  419;   1  Cond.  Rep.  435. 

549.  No  principle  is  more  clearly  settled,  than 
that  the  construction  of  written  evidence  is  ex- 
clusively with  the  court.  Levy  v.  Gadsby,  3 
Cranch,  180;  2  Cond.  Rep.  486. 

550.  The  fact,  that  there  is  an  erasure  or  in- 
terlineation apparent  on  the  face  of  the  deed, 
does  not,  of  itself,  avoid  it ;  to  produce  this  effect, 
it  must  be  shown  to  have  been  made  under  cir- 
cumstances that  the  law  does  not  warrant :  parol 
evidence  is  let  in  for  this  purpose;  and  the  mis- 
chief, if  any,  would  equally  press  on  both  sides. 
Speake  et  al.  v.  The  United  Stales,  9  Cianch,  28 ; 
3  Cond.  Rep.  244. 

551.  The  name  of  an  obligor  may  be  erased 
from  a  bond,  and  a  new  obligor  inserted,  by  con- 
sent of  ail  the  parties,  without  making  the  bond 
void  ;  such  consent  may  be  proved  by  parol- evi- 
dence; and  it  is  immaterial  whether  the  consent 
be  given  before  or  after  the  execution  of  the 
deed.     Ibid. 

552.  A  copy  of  a  deed  from  a  clerk  of  the 
court,  without  the  certificate  of  the  presiding 
judge,  that  the  attestation  of  the  clerk  is  in  due 
form,  cannot  be  received  as  evidence  in  a  suit 
in  equity.  Dnimmond^s  AdviW  v.  Ala^rvder^s 
Trustees,  9  Cranch,  122;  3  Cond.  Rep.  303. 

553.  If  the  plaintJflT  in  his  declaration  claims 
the  whole  tract,  a  deed,  showing  that  he  has 
only  an  undivided  interest,  cannot  be  given  in 
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evidence.  Doe,  Lessee  of  Lewis  and  Wife,  v. 
M-Farland  el  al,  9  Cianch,  151 ;  3  Cond.  Rep. 
317. 

554.  Where  a  deposition  has  once  been  read 
in  evidence  without  opposition,  it  cannot  be 
afterwards  objected  to  as  being  irregularly  taken. 
Evans  v.  Hettich,  7  Wheat.  453;  5  Cond.  Rep. 
317. 

555.  No  demand  of  payment,  or  notice  of  non- 
payment, by  a  notary  public,  is  necessary  in  the 
cas-9  of  promissory  notes.  A  protest  is,  strictly 
speaking,  evidence  in  the  case  of  foreign  bills 
of  exchange  only.  NichoUs  v.  Webb,  8  Wheat. 
326;  5  Cond.  Rep.  451. 

556.  But  it  is  a  principle,  that  memorandums 
made  by  a  person,  in  the  ordinary  course  of  his 
business,  of  acts  which  his  duty,  in  such  busi- 
ness, requires  him  to  do  for  others,  are,  in  case  of 
his  death,  admissible  evidence  of  acts  so  done. 
A  fortiori,  the  acts  of  a  public  officer  are  so  ad- 
missible, though  they  may  not  be  strictly  official, 
if  they  are  according  to  general  usage,  and  the 
ordinary  course  of  his  office.     Ibid. 

557.  Therefore,  the  books  of  a  notary  public, 
proved  to  have  been  regularly  kept,  are  admissi- 
ble in  evidence,  after  his  decease,  to  prove  a  de- 
mand of  payment,  and  notice  of  nonpayment  of 
a  promissory  note.     Ibid. 

558.  Under  the  act  of  the  26th  of  May,  1790. 
eh.  38,  copies  of  the  legislative  acts  of  the  se- 
veral states,  authenticated  by  having  the  seal  of 
the  state  affixed  thereto,  are  conclusive  evidence 
of  such  acts  in  the  courts  of  other  states,  and  of 
the  Union.  No  other  formality  is  required  than 
the  annexation  of  the  seal;  and,  in  the  absence 
of  all  contrary  proof,  it  must  be  presumed  to 
have  been  done  by  an  officer  having  the  custody 
thereof,  and  with  competent  authority  to  do  the 
act.  United  Slates  v.  Amedy,  11  Wheat.  392;  6 
Cond.  Rep.  362. 

559.  When  one  party  to  an  agreement,  signed 
by  the  other  contracting  party,  had  delivered  to 
such  party  a  copy  of  the  agreement  in  his  own 
handwriting,  but  not  signed  by  him,  and  from 
the  nature  of  the  instrument  it  was  to  be  fairly 
presumed  the  original  was  in  his  custody,  notice 
to  produce  the  original  paper,  in  order  to  give 
the  copy  in  evidence,  is  not  necessary.  Such  a 
copy,  when  ofTered  to  charge  the  party  by  whom 
the  same  was  made,  and  who,  by  the  tenor  of 
the  agreement,  was  to  perform  certain  acts  there- 
in stated,  may  be  considered  not  as  a  copy,  but 
as  an  original,  in  relation  to  the  obligations  of  the 
party  giving  the  copy,  and  be  so  given  in  evi- 
dence.    Carroll  v.  Peake,  1  Peters,  22. 

560.  Where  letters,  a  part  of  the  evidence  in 
the  court  below,  have  become  lost  or  mislaid, 
every  thing  is  to  be  presumed  to  have  been  con- 
tained in  them,  to  support  the  opinion  of  the 
court,  in  relation  to  their  contents  ;  and  the  party 
w^ho  denies  that  the  letters  authorized  the  deci- 
sion of  the  court  upon  them,  must  show,  by  evi- 
dence, their  contents.     Ibid. 

561.  The  cross-examination  of  a  witness  by 
the  opposite  party  is  considered  as  a  waiver  of 
exceptions  to  the  regularity  of  his  deposition. 
The  Mechanics'  Bank  of  Alexandria  v.  Maria  and 
Louisa  Seton,  1  Peters,  307. 


562.  By  the  rules  of  the  supreme  court,  "in 
all  cases  of  equity  and  admiralty  jurisdiction,  no 
objection  shall  be  allowed  to  be  taken  to  the  ad- 
missibility of  any  deposition,  deed,  grant,  or 
other  exhibit  found  in  the  record  as  evidence^ 
unless  objection  was  taken  thereto  in  the  court 
below,  but  the  same  shall  otherwise  be  deemed 
to  have  been  taken  by  consent."     Ibid. 

563.  Where  the  general  agent  of  parties  car- 
rying on  busine.ss  in  a  tan  yard,  instead  of  a  jour- 
nal of  hides  received  for  the  parties  from  day  to 
day,  gave,  at  considerable  intervals,  certificates 
of  the  total  amount  of  hides  received  from  the 
last  preceding  settlement,  up  to  the  periods  when 
the  certificates  bore  date ;  such  certificates  are 
equally  binding  as  certificates  detailing  the  se- 
parate transactions  of  each  day,  and  may  be  read 
in  evidence  to  charge  the  parties,  whose  agent 
the  person  giving  the  certificate  was.  Barry  v. 
Foyles,  1  Peters,  316. 

564.  The  authority  given  by  the  act  of  con- 
gress of  24th  September,  1789,  ch.  20,  to  take 
depositions  of  witnesses,  in  the  absence  of  the 
opposite  party,  is  in  derogation  of  the  rules  of  the 
common  law,  and  has  always  been  construed 
strictly;  and,  therefore,  it  is  necessary  to  esta- 
blish, that  all  the  requisites  of  the  law  have 
been  complied  with,  before  such  testimony  is 
admissible.     Bell  v.  Morrison,  1  Peters,  355. 

565.  The  certificate  of  the  magistrate  taking 
the  deposition,  is  good  evidence  of  the  facts 
stated  therein,  so  as  to  entitle  the  deposition  to 
be  read  to  the  jury,  if  all  the  necessary  facts  are 
there  sufficiently  disclosed.     Ibid. 

566.  It  should  plainly  appear,  from  the  certi- 
ficate of  the  magistrate,  that  all  the  requisites  of 
the  statute  have  been  fully  complied  with,  and 
no  presumption  will  be  admitted  to  supply  any 
defects  in  the  taking  the  deposition.     Ibid. 

567.  A  letter  from  a  deceased  member  of  a 
family,  stating  the  pedigree  of  the  family,  and 
sworn  by  the  wife  to  have  been  written  by  her 
husband,  who  also  swore,  in  her  deposition,  that 
the  facts  stated  in  the  letter  had  been  frequently 
mentioned  by  her  husband  in  his  lifetime,  is  legal 
evidence,  as  is  also  the  deposition  of  the  witness, 
in  a  question  of  pedigree.  Elliott  v.  Piersol,  1 
Peters,  337. 

568.  In  a  case  where  a  controversy  had  arisen, 
or  was  expected  to  arise,  between  parties,  con- 
cerning the  validity  of  a  deed,  against  which 
one  of  the  parties  claimed,  hut  no  controversy 
was  then  expected  to  arise  about  the  heirship; 
a  letter  written  about  the  time,  stating  the  pedi- 
gree of  the  claimants,  was  not  considered  as  ex- 
cluded, by  the  rule  of  law  which  declares  that 
declarations  relating  to  pedigree,  made  po.«;t  litem 
motam,  cannot  be  given  in  evidence.     Ibid. 

569.  When  parties  reduce  their  contracts  to 
writing,  the  obligations  and  rights  of  each  are 
described  by  the  instrument  itself.  The  safety 
which  is  expected  from  them  would  be  much 
impaired,  if  they  could  be  established  upon  un- 
certain and  vague  impressions,  made  by  a  con- 
versation introductory  to  the  agreement.  Tayloe 
V.  Riggs,  1  Peters,  598. 

570.  A  joint  and  several  bond,  where  it  wae 
not  understood  to  be  offered  as  general  evidence 
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as  to  all  the  parties  to  it,  but  only  as  to  one  of 
the  obligors,  and  was  connected  with  a  title  de- 
rived from  that  obligor,  was  properly  pernnitted 
to  go  to  the  jury,  upon  proof  of  the  execution  of 
the  bond  by  that  obligor  alone  ;  as,  under  the  cir- 
cumstances, it  was  prima  facie  evidence  of  his 
execution  of  the  instrument.  Conard  v.  The  At- 
lantic Insurance  Co.,  1  Peters,  451. 

571.  After  the  plaintifTs  had  proved,  by  a  sur- 
veyor, that  most  of  the  lines  and  streets  in 
"Howard's  late  Addition  to  Baltimore  Town," 
had  been  run  by  him  as  the  same  were  marked 
in  a  particular  plot,  upon  which  was  the  lot  of 
ground  for  which  the  ejectment  was  brought, 
they  gave  the  plot  so  authenticated  in  evidence. 
This  was  contained  in  a  volume  in  which  were 
also  other  plots.  The  defendant  then  offered  in 
evidence  another  plot,  in  the  same  volume,  but 
gave  no  evidence  to  authenticate  it,  claiming  to 
use  the  same  in  evidence,  as  it  was  authenti- 
cated in  the  same  volume  in  which  was  that  ex- 
hibited by  the  plaintiffs.  It  was  held,  that  the 
whole  volume  was  not  in  evidence;  and  if  the 
defendant  meant  to  use  any  plot  in  the  same,  it 
was  his  duty  to  establish  it  by  competent  proof 
of  its  particular  authenticity.  Chirac  et  al.  v. 
Rcinccker,  2  Peters,  619. 

572.  A  witness,  the  clerk  of  the  plaintiff,  ex- 
amined under  a  commission,  stated  the  payment 
of  a  sura  of  money  to  have  been  made  by  him 
to  the  defendant,  and  that  the  defendant  at  his 
request  made  an  entry  in  the  plaintifTs  rough 
cash  book,  writing  his  name  at  full  length,  and 
stating  the  sum  paid  to  him,  not  so  much  for  the 
sake  of  the  receipt,  as  in  order  for  him,  the  wit- 
ness, to  become  acquainted  with  his  signature, 
and  the  way  of  spelling  his  name.  It  is  not  ne- 
cessary to  produce  the  book  in  which  the  entry 
was  made,  and  parol  evidence  of  the  payment 
of  the  money  is  legal.  It  cannot  be  laid  down 
as  a  universal  rule,  that  where  written  evidence 
of  a  fact  exists,  all  parol  evidence  of  the  same 
fact  is  excluded.     Keene  \.  Meade,  3  Peters,  7. 

573.  An  account  stated  at  the  treasury  depart- 
ment, which  does  not  arise  in  the  ordinary  mode 
of  doing  business  in  that  department,  can  derive 
no  additional  validity  from  being  certified  under 
the  act  of  congress.  A  treasury  statement  can 
only  be  regarded  as  establishing  items  for 
moneys  disbuised  through  the  ordinary  chan- 
nels of  the  department,  \vhere  the  transactions 
are  shown  by  its  books.  In  these  cases  the  offi- 
cers may  well  certify,  for  they  must  have  offi- 
cial knowledije  of  the  facts  slated.  United  States 
V.  B>//ord,  3  Peters,  29. 

574.  But  when  moneys  come  into  the  hands 
of  an  individual,  not  through  the  officers  of  the 
treasury,  or  in  the  regular  course  of  official  duty, 
the  books  of  the  treasury  do  not  exhibit  the 
facts,  nor  can  they  be  known  to  the  oflicers  of 
the  department.  In  such  a  case  the  claim  of 
the  United  States  for  money  thus  in  the  hands 
of  a  third  person,  must  be  established,  not  by 
a  treasury  statement,  but  by  the  evidence  on 
which  that  statement  was  made.     Ihid. 

575.  On  a  trial  in  ejectment,  the  plaintiffs 
ofTered  in  evidence  a  number  of  entries  of 
recent  date,  made  by  the   defendants,   within 


the  bounds  of  the  tract  of  land  in  dispute,  de- 
signated as  "Young's  four  thousand  acres;"  and 
attempted  to  prove,  by  a  witness,  that  Young, 
when  he  made  the  entries,  had  heard  of  the 
plaintiffs'  claim  to  the  land.  The  defendants 
then  offered  to  introduce  as  evidence,  official 
copies  of  entries  made  by  other  and  third  per- 
sons since  the  date  of  plaintiffs'  grant,  for  the 
purpose  of  proving  a  general  opinion,  that  the 
lands  contained  in  the  plaintiffs'  survey,  made 
under  the  order  of  the  court,  after  the  com- 
mencement of  the  suit,  were  vacant  at  the  date 
of  such  entries;  and  to  disprove  notice  to  him 
of  the  identity  of  plaintifls'  claim,  when  he 
made  the  entries  under  which  he  claimed.  This 
evidence  was  unquestionably  irrelevant.  String- 
er et  al.  V.  The  Lessee  of  Young  et  ah,  3  Peters, 
337. 

576.  Entries  made  subsequent  to  the  plain- 
tiffs' claim,  whatever  might  have  been  the  im- 
pression under  which  they  were  made,  could  not 
possibly  affect  the  title  held  under  a  prior  entry. 
Ibid. 

577.  A  commission  was  issued  in  the  name  of 
Richard  M.  INIeade,  the  name  of  the  party  be- 
ing Richard  W.  Meade.  This  is  a  clerical  error 
in  making  out  the  commission,  and  does  not  af- 
fect the  execution  of  the  commission.  Keene  v. 
Meade,  3  Peters,  6. 

578.  It  is  not  known  that  there  is  any  practice 
in  the  execution  or  return  of  a  commission,  re- 
quiring a  certificate,  in  whose  hand-writing  the 
depositions  returned  with  the  commission  were 
set  down.  All  that  the  commission  requires  is. 
that  the  commissioners,  having  reduced  the  de- 
positions taken  by  them  to  writing,  should  send 
them  with  the  commission  under  their  hands 
and  seals  to  the  judges  of  the  court  out  of  which 
the  commission  issued.  But  it  is  immaterial  in 
whose  handwriting  the  depositions  are  ;  and  it 
cannot  be  required  that  they  should  certify  any 
immaterial  fact.     Ihid.  8. 

579.  A  certificate  by  the  conimissioners,  that 
A  B,  whom  they  were  going  to  employ  as  a 
clerk,  had  been  sworn,  admits  of  no  other 
reasonable  interpretation  than  that  A  B  was  the 
person  appointed  by  them  as  clerk.     Ihid.  9. 

580.  It  is  not  necessary  to  return  with  the  com- 
mission the  form  of  the  oath  administered  by 
the  commissioners  to  the  witnesses.  When  the 
commissioners  certify  the  witnesses  were  sworn, 
and  the  interrogatories  annexed  to  the  commis- 
sion were  all  put  to  them,  it  is  presumed  that 
they  were  sworn  and  examined  as  to  all  their 
knowletlge  of  the  facts.     Ibid.  10. 

581.  What  should  be  considered  proof  of  the 
loss  of  a  deed,  or  other  instrument,  to  authorize 
the  introduction  of  secondary  evidence?  Pat- 
terson^s  Lessee  v.  Winn  et  al.,  5  Peters,  233. 

582.  An  exemplification  of  a  grant  of  land 
under  the  great  seal  of  the  state  of  Georgia  is, 
per  se,  evidence  ;  without  producing  or  account- 
ing for  the  non-production  of  the  ori<rinal.  It  is 
record  proof  of  as  high  a  nature  as  the  original. 
It  is  a  recoiinition,  in  the  most  solemn  form,  by 
the  government  itself,  of  the  validity  of  its  own 
grant,  untler  its  own  common  seal:  and  imports 
absolute  verity,  as  a  matter  of  record.     Ibid. 
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5S3.  The  common  law  is  the  law  of  Georgia, 
nnd  the  rales  of  evidence  belonging  to  it  are  in 
force  there,  unless  so  far  as  they  have  been 
modified  by  slatnte,  or  controlled  by  a  settled 
course  of  judicial  decisions  and  usage.  Upon 
the  present  question  it  does  not  appear  that 
Georgia  has  ever  established  any  rules  at  vari- 
ance with  the  common  law  ;  though  it  is  not  im- 
probable that  there  may  have  been,  from  the 
peculiar  organization  of  her  judicial  department, 
some  diversity  in  the  application  of  them  in  the 
different  circuits  of  that  state;  acting  as  they 
do,  independent  of  each  other,  and  without  any 
common  appellate  court  to  supervise  their  de- 
cisions.    Ibid. 

584.  There  was.  in  former  times,  a  technical 
distinction  existing  on  this  subject.  As  evidence, 
such  exemplifications  of  letters  patent  seem  to 
have  been  generally  deemed  admissible;  but 
where  in  pleading,  a  profert  was  made  of  the 
letters  patent,  there,  upon  the  principles  of 
pleading,  the  original,  under  the  great  seal,  was 
required  lo  be  produced  :  for  a  profert  could  not 
be  of  any  copy  or  exemplification.  It  was  to 
cure  this  difficulty  that  the  statutes  of  3  Edw. 
VI.;  ch.  4,  and  13  Eliz.,  ch.  6,  were  passed.  So 
too  the  statute  of  10  Ann,  ch.  18,  makes  copies 
of  enrolled  deeds  of  bargain  and  sale,  offered  by 
profert  in  pleading,  evidence.     Ibid. 

585.  The  plaintiff  claimed  under  a  marriage 
settlement  purporting  to  be  executed  the  13th 
of  Januarj',  1758.  by  an  indenture  of  release  be- 
tween Mary  Philipse,  of  the  first  part,  Roger 
IMorris,  of  the  second  part,  and  Johanna  Philipse 
and  Beverly  Robinson,  of  the  third  part.  Where- 
by in  consideration  of  a  marriage  intended  to  be 
solemnized  between  Roger  Morris  and  Mary 
Philipse,  &c.,  R.  M.  and  M.  P.  granted,  &c.,  to 
J.  P.  and  B.  R.  "in  their  actual  possession  now 
being,  by  virtue  of  a  bargain  and  sale  to  them 
thereof  made  for  one  whole  year,  by  indenture 
bearing  date  the  day  next  before  the  date  of 
these  presents,  and  by  force  of  the  statute  for 
transferring  uses  into  possession,  and  to  their 
heirs,  all  those,"  &c.,  upon  certain  trusts  therein 
mentioned.  This  indenture,  signed  and  sealed 
by  the  parties,  and  attested  by  the  subscribing 
witnesses  to  the  sealing  and  delivery  thereof,- 
with  a  certificate  of  William  Livingston,  one  of 
the  witnesses,  and  the  execution  thereof  before 
a  judge  of  the  supreme  court  of  the  state  of 
New  York,  dated  the  5th  of  April,  1787,  and  of 
the  recording  thereof  in  the  secretary's  office  of 
New  York,  was  offered  in  evidence  by  the  plain- 
tiff: aiul  objected  to,  on  the  ground  that  the  cer- 
tificate of  the  e.xecution  was  not  legal  and  com- 
petent evidence,  and  did  not  entitle  the  plaintiff 
to  read  the  deed  without  proof  of  its  execution. 
A  witness  was  sworn,  who  proved  the  hand- 
writing of  William  Livingston,  and  of  the  other 
subscribing  witness,  both  of  whom  were  dead. 
The  certificate  of  the  judge  of  the  supreme  court 
of  New  York  stated,  that  William  Livingston 
had  sworn  before  him,  that  he  saw  the  parties 
lo  the  deed  "sign  and  seal  the  indenture,  and 
deliver  it  as  their  and  each  of  their  voluntary 
acts  and  deeds,"  &c.  By  the  court: — Accord- 
ing to  the  laws  of  New  York,  there  was  sufficient 
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prima  facie  evidence  of  the  due  execution  of 
the  indenture  ;  not  merely  of  the  signing  and 
sealing,  but  of  the  delivery,  to  justify  the  court 
in  admitting  the  deed  to  be  read  to  the  jury; 
and  that  in  the  absence  of  all  controlling  evi- 
dence, the  jury  would  have  been  bound  to  find 
that  the  deed  was  duly  executed.  Carver  v. 
Astor,  4  Peters,  1. 

586.  The  plaintiff,  in  the  ejectment,  derived 
title  under  the  deed  of  marriage  settlement  of 
the  15th  of  January,  1758,  executed  by  ]\Iary 
Philipse,  who  afterwards  intermarried  with 
Roger  Morris,  and  by  Roger  Morris  and  certain 
trustees  named  in  the  same.  The  premises, 
before  the  execution  of  the  deed  of  marriage 
settlement,  were  the  property  of  Mary  Philipse, 
in  fee  simple.  The  defendant  claimed  title  to 
the  same  premises  under  a  sale  made  thereof, 
as  the  property  of  Roger  Morris  and  wife,  by 
certain  commissioners  acting  under  the  authority 
of  an  act  of  the  legislature  of  New  York,  passed 
the  22d  of  October,  1779,  by  which  the  premises 
were  directed  to  be  sold,  as  the  property  of 
Roger  Morris  and  wife,  as  forfeited ;  Roger  Mor- 
ris and  wife  having  been  declared  to  be  con- 
victed and  attainted  of  adhering  to  the  enemies 
of  the  United  States.  Not  only  is  the  recital  of 
the  lease  in  the  deed  of  marriage  settlement 
evidence  between  the  original  parties  to  the 
same,  of  the  existence  of  the  lease,  but  between 
the  parties  to  this  case,  the  recital  is  conclusive 
evidence  of  the  same,  and  supersedes  the  ne- 
cessity of  introducing  any  other  evidence  to 
establish  it.     Ibid. 

587.  The  recital  of  a  lease  in  a  deed  of  re- 
lease is  conclusive  evidence  upon  all  persons 
claiming  under  the  parties  in  privity  of  estate. 
Independently  of  authority,  the  court  would 
have  arrived  at  the  same  conclusion  upon  prin- 
ciple.    Ibid. 

588.  Leases,  like  other  deeds  and  grants,  may 
be  presumed  l^rom  long  possession,  which  can- 
not otherwise  be  explained;  and  under  such  cir- 
cumstances, a  recital  in  an  old  deed,  of  the  fact 
of  such  a  lease  having  been  executed,  is  cer- 
tainly presumptive  proof,  or  stronger,  in  favour 
of  such  possession  under  title,  than  the  naked 
presumption  arising  fiom  a  mere  unexplained 
possession.     Ibid. 

589.  The  legislature  incorporated  a  company, 
and  declared  that  the  act  of  incorporation  should 
be  considered  a  public  act.  Held,  the  provision 
in  the  act,  that  it  should  he  considered  a  public 
act,  must  be  regarded  in  courts;  and  its  enact- 
ments noticed,  without  being  specially  pleaded, 
as  would  be  neces.^ary  if  the  act  were  private. 
Beahj  v.  The  Lessee  of  Knoidcr,  4  Peters,  152. 

590.  As  the  records  of  the  land  office  are  of 
great  importance  to  the  country,  and  are  kept 
under  the  official  sanction  of  the  government; 
their  contents  must  always  be  considered,  and 
they  are  always  received  in  courts  of  justice 
as  evidence  of  the  facts  stated.  Gait  ct  at.  v. 
Galloivay  et  al.  4  Peters,  332. 

591.  After  an  assessor  of  taxes  has  made  the 
returns  of  his  assessments  according  to  the  law 
under  which  he  acted,  and  the  books  for  the  col- 
lection of  the  taxes  have  been  made  up  accord- 
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ing  to  the  returns,  and  delivered  to  a  collector, 
it  is  not  necessary  to  prove  the  appointment  of 
the  assessor.  The  highest  evidence  of  his  ap- 
pointment is  the  sanction  given  to  the  returns 
of  the  assessor.  Ronkendorf  v.  Taylor^s  Lessee, 
4  Peters,  349. 

592.  Action  of  debt  on  a  bond  executed  by 
Alpha  Kingsley,  a  paymaster  in  the  army,  and 
by  John  Smith,  T.  and  another,  as  his  sureties, 
to  the  United  States.  The  condition  of  the  obli- 
gation was,  that  Alpha  Kingsley,  "about  to  be 
appointed  a  district  paymaster,"  &c.  '-and  who 
w-ill,  from  time  to  time,  be  charged  with  funds 
to  execute  and  perform  the  duties  of  that  sta- 
tion, for  which  he  will  be  held  accountable,"  &c. 
shall  "well  and  truly  execute  the  duties  of  dis- 
trict paymaster,  and  regularly  account  for  all 
moneys  placed  in  his  hands  to  carry  into  effect 
the  object  of  his  appointment."  On  the  trial 
the  plaintitT  gave  in  evidence  a  duly  certified 
copy  of  the  bond,  and  a  "  transcript  from  the 
books  and  proceedings  of  the  treasury  depart- 
ment, of  the  account  of  Alpha  Kingsley,  late 
district  paymaster,  in  account  with  the  United 
States."  In  this  account  A.  K.  was  charged 
with  moneys  advanced  to  him  for  pay,  subsis- 
tence, and  forage,  bounties  and  premiums,  and 
contingent  expenses  of  the  army;  and  credited 
with  disbursements  of  the  same,  for  the  pur- 
poses for  which  they  were  paid  to  him,  and 
showing  a  large  amount  of  items  suspended  and 
disallowed  ;  making  a  balance  due  to  the  United 
States  of  forty-eight  thousand  four  hundred  and 
ninety-two  dollars  and  fifty-three  cents.  The 
account  was  thus  settled  by  the  third  auditor  of 
the  treasury,  and  was  duly  certified  to  the  second 
comptroller  of  the  treasury,  and  this  balance 
was  by  him  admitted  and  certified  on  the  23d 
of  April,  1823.  The  account  was  further  certi- 
fied, "Treasury  department,  third  auditor's 
office,  1st  of  September,  1824:  pursuant  to  an 
act  to  provide  for  the  prompt  settlement  of  pub- 
lic accounts,  approved  3(1  of  March,  1817,  I, 
Peter  Hagner,  third  auditor.  &c.  do  hereby  cer- 
tify that  the  foregoing  transcripts  are  true  copies 
of  the  originals,  on  file  in  this  ofiice."  To  this 
was  annexed  a  certificate  that  Peter  Hagner  was 
the  third  auditor,  &c.  "In  testimony  whereof 
I,  William  H.  Crawford,  secretary  of  the  trea- 
sury, have  hereunto  subscribed  my  name,  and 
OQUsed  to  be  affixed  ihe  seal  of  this  department, 
at  the  city  of  Washiiia:ton,  this  1st  of  Septem- 
ber, 1824.  (Signed)  Eilward  Jones,  chief  clerk, 
for  William  H.  Crawford,  secretary  of  the  trea- 
sury." The  seal  of  the  treasury  department 
was  a^xed  to  the  certificate.  On  the  trial  the 
district  court  of  Missouri  instructed  the  jury, 
that,  "as  by  the  account  it  appears  there  are  in 
it  items  of  debit  and  credit  to  Kingsley,  as  dis- 
trict paymastt^r,  it  furnished  evidence  of  his  hav- 
ing acted  as  district  paymaster,  and  of  his  ap- 
pointment as  such."  IJy  the  Court : — There  are 
two  kinds  of  transcript  which  the  statute  author- 
izes the  proper  odioers  to  ctMtify  :  first,  a  trans- 
ecript  from  "the  books  and  proceedings  of  the 
treasury,"  and  secondly,  "copit-s  of  bonds,  con- 
tracts, and  other  papers,  &c.  which  remain  on 
file,  and  relate  to  the  settlement."     The  certifi- 


cate under  the  first  head  has  been  literally  made 
in  this  case,  and  is  a  sufficient  authentication  of 
the  transcript  from  "the  books  and  proceedings 
of  the  treasury,"  and  is  a  substantial  compliance 
with  the  requisitions  of  the  statute.  Smith  v. 
The  United  States,  5  Peters,  292. 

693.  The  objection,  that  this  signature  of  the 
secretary  of  the  treasury  was  signed  by  his 
chief  clerk,  seems  not  to  be  important.  It  is 
the  seal  which  authenticates  the  transcript,  and 
not  the  signature  of  the  secretary.  He  is  not 
required  to,  sign  the  paper.  If  the  seal  be 
affixed  by  the  auditor,  it  would  be  deemed  suf- 
ficient under  the  statute.  The  question,  there- 
fore, is  not  necessarily  involved  in  deciding  this 
point,  whether  the  secretary  of  the  treasury  can 
delegate  to  another  the  power  to  do  an  ofiicial 
act,  which  the  law  devolves  on  him  personally. 
Ibid. 

594.  The  clerk  of  the  court  brought  mto 
caurt,  under  process,  a  letter  of  attorney,  and 
left  a  copy  of  it,  by  consent  of  the  plaintiffs  and 
defendants;  returning  home  viith  the  original. 
M.,  a  witness,  stated  that  the  clerk  of  the  court 
showed  him  the  instrument,  the  signature  of 
which  he  e.vamined,  and  he  believed  it  to  be  the 
handwriting  of  the  party  to  it;  with  whose 
handwriting  he  was  acquainted.  Another  wit- 
ness stated  that  the  instrument  shown  to  M. 
was  the  original  power  of  attorney.  The  letter 
of  attorney  purported  to  be  delivered  and  exe- 
cuted by  "  James  B.  Clarke,  of  the  city  of  New 
York,  and  Eleanor  his  wife,"  to  "Carey  L. 
Clarke,  of  the  city  of  New  York,"  on  the  7th 
of  October,  1796,  in  the  presence  of  three  wit- 
nesses. By  the  Court : — In  the  ordinary  course 
of  legal  proceedings,  instruments  under  seal, 
purporting  to  be  executed  in  the  presence  of  a 
witness,  must  be  proved  by  the  testimony  of  the 
subscribing  witness,  or  his  absence  snflicienily 
accounted  for.  When  he  is  dead,  or  cannot  be 
found,  or  is  without  the  jurisdiction  of  the  court, 
or  otherwise  incapable  of  being  produced  ;  the 
next  secondary  evidence  is  the  proof  of  his 
handwriting;  and  that,  when  proved,  affords 
prima  facie  evidence  of  a  due  execution  of  the 
instrument:  for  it  is  presumed  that  he  could  not 
have  subscribed  his  name  to  a  false  attestation. 
If  upon  due  search  and  inquiry  no  one  can  be 
found  who  can  prove  his  handwriting,  no  doubt 
resort  may  then  be  had  to  proof  of  the  hand- 
writing of  the  party  who  executed  the  instru- 
ment. Such  proof  m,ay  always  be  produced  as 
corroborative  evidence  of  its  due  and  valid  exe- 
cution ;  though  it  is  not,  except  under  the  limi- 
tation stated,  primary  evidence.  Whatever  may 
have  been  the  origin  of  the  rule,  and  in  what- 
ever reason  it  may  have  been  founded,  it  has 
been  too  long  established  to  be  disregarded,  or 
to  justify  an  in(juiry  into  its  original  correctness. 
The  rule  was  not  complied  with  in  the  case  at 
bar.  The  original  instrument  was  not  produced 
at  the  trial,  nor  the  subscribing  witnesses,  or 
their  nonproduction  was  not  accounted  for.  The 
instrument  purports  to  be  an  ancient  one;  but 
no  evidence  was  offered,  in  this  stage  of  the 
cause,  to  connect  it  with  possession  under  it,  so 
as  to  justify  its  admission  as  an  ancient  deed, 
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without  further  proof.  The  agreement  of  the 
parties  dispensed  with  the  production  of  the 
original  instrument,  but  not  with  the  ordinary 
proof  of  the  due  execution  of  the  original,  in 
the  same  manner  as  if  the  original  were  pre- 
sent. Lessee  of  Clarke  ct  al.  v.  Courtney  ct  al. 
5  Peters,  319. 

595.  Foreign  laws  should  be  proved :  the 
court  cannot  bs  charged  with  knowledge  of 
foreign  laws.     Strother  v.  Lucas^  6  Peters,  763. 

596.  Papers  translated  from  a  foreign  lan- 
guage, respecting  the  transactions  of  loreign 
officers.  With  whose  powers  and  authorities  the 
court  are  not  well  acquainted,  containing  uncer- 
tain and  incomplete  references  to  things  well 
understood  by  the  parties,  but  not  underslood  by 
the  court,  should  be  carefully  examined,  before 
it  pronounces  that  an  officer  hokling  a  high 
place  of  trust  and  confidence,  has  exceeded  his 
authority.  United  Slates  v.  Percheman,  7  Peters, 
51. 

597.  On  general  principles  of  law,  a  copy  of 
a  paper  civen  by  a  public  officer,  whose  duty  it 
is  to  keep  the  originals,  ought  to  be  received  in 
evidence.     Jbid. 

598.  Special  circumstances,  which  were  con- 
sidered as  exempting  the  evidence  contained  in 
a  book,  called  the  '^"Picture  of  Cincinnati,"  of 
the  date  of  the  survey  of  the  city,  and  laying 
out  lots  in  parts  of  the  same,  from  the  common 
rule,  which  justified  its  admission.  Morris  v. 
The  Lessee  of  Harmer,  7  Peters,  554. 

599.  The  plat  of  the  lots  in  the  city  of  Cin- 
cinnati, which  had  been  recorded,  and  on  which 
the  streets  and  alleys  in  the  same  were  desig- 
nated, and  which  had  been  generally  recognised 
and  used  in  the  surveys  of  the  lots  laid  down  in 
the  same,  was  properly  admitted  in  evidence. 
Ibid. 

600.  The  depositions  of  several  witnesses, 
clerks  in  the  counting-house  of  the  plaintiffs, 
were  admitted  on  the  trial  of  the  cause,  in 
which  the  witnesses  stated  that  they  knew  that 
a  letter  of  credit  vvas  considered  by  the  plaintiffs 
as  covering  any  balance  due  by  C.  H.  to  them 
for  advances  from  lime  to  time,  to  the  amount 
of  eight  thousand  dollars;  that  advances  were 
made,  and  moneys  paid  by  them  on  account  of 
C.  H.,  from  the  time  of  receiving  the  said  letter, 
predicated  on  the  letter  always  protecting  the 
plaintiffs  to  the  amount  of  eight  thousand  dol- 
lars; and  that  it  was  considered  in  the  counting- 
house  as  a  continuing  letter  of  credit,  and  so 
acted  iipon  by  the  plaintiffs.  Held,  that  this  evi- 
dence was  rightly  admitted  to  establish  that 
credit  had  been  given  to  C.  H.,  on  the  faith  of 
it,  from  time  to  time,  and  that  it  was  treated  by 
the  plaintiffs  as  a  continuing  guaranty;  so  that, 
if  in  point  of  law  it  was  entitled  to  that  charac- 
ter, the  plaintiffs'  claim  might  not  be  open  to 
the  suggestion  that  no  such  advances,  accept- 
ances, or  endorsements  had  been  made  upon 
the  credit  of  it.  The  evidence  was  not  open  to 
the  objection,  that  it  was  an  attempt  by  parol 
evidence  to  explain  a  written  contract.  Doug- 
lass el  al.  V.  Reynolds  et  al.,  7  Peters,  113. 

601.  The  acts  of  1715,  and  of  1766,  of  Mary- 
land, require  that  all  conveyances  of  land  shall 


be  enrolled  in  the  record  of  the  same  county 
where  the  lands,  tenements,  or  hereditaments 
conveyed  by  such  deed  or  conveyance  do  lie,  or 
in  the  provincial  court,  as  the  case  may  be. 
The  courts  of  INIaryland  are  understood  to  have 
decided,  that  copies  of  deeds  thus  enrolled  may 
be  given  in  evidence.  Ditk  ct  al.  v.  Balcli  et  al., 
8  Peters,  30. 

602.  Copies  of  deeds  that  are  not  required  to 
be  enrolled,  cannot  be  admitted  in  evidence; 
but  deeds  of  bargain  and  sale  are,  by  the  laws 
of  the  state,  required  to  be  enrolled;  and,  by 
the  uniform  tenor  of  the  decisions  of  the  courts 
of  the  state,  exemplifications  of  records  of  deeds 
of  bargain  and  sale  are  as  good  and  competent 
evidence  as  the  originals  themselves.     Ibid^ 

603.  The  receipts^of  the  contractor,  for  moneys 
paid  to  him  by  the  United  States,  are  prima  facie 
evidence  that  the  money  was  received  by  him 
on  account  of  the  contract,  and  it  is  incumbent, 
in  an  action  on  the  bond  given  with  sureties  for 
the  performance  of  the  contract,  for  the  parties 
to  show  that  the  money  was  not  paid  on  account 
of  the  contract  as  stated  in  the  receipts,  but  they 
are  not  bound  to  show  that  it  was  so  stated  by 
mistake  or  design  on  the  part  of  the  government 
and  the  contractor,  and  intended  to  be  applicable 
to  some  other  contract.  United  Slates  v.  Jones, 
8  Peters,  399. 

604.  The  attorney  in  fact  residing  in  Ne\y 
Orleans,  of  certain  executrixes  residing  in  Balti- 
more, of  the  will  of  a  person  who  left  certain 
slaves  in  New  Orleans,  sold  the  slaves  without 
conforming  to  the  provisions  of  the  law  of  Louis- 
iana, and  received  a  part  of  the  proceeds  of  the 
sale,  but  having  failed,  did  not  pay  over  the 
same  to  his  constituents.  The  heirs  of  the  tes- 
tatrix instituted  a  suit  for  the  recovery  of  the 
slaves  in  a  court  of  Louisiana,  and  by  a  decree 
of  the  court,  they  were  adjudged  to  them.  The 
purchaser  instituted  a  suit  in  the  circuit  court 
of  the  district  of  Maryland,  against  the  execu- 
trixes, to  recover  the  amount  paid  for  the  slaves, 
and  his  expenses,  and  offered  the  record  of  the 
proceedings  in  the  suit  in  Louisiana  in  evidence, 
which  was  objected  to  by  the  defendants.  By 
the  Court : — The  suit  and  the  proceedings  were 
inter  alios  acta,  and  were  no  further  evidence 
than  to  show  a  recovery  by  a  paramount  title. 
Oicings  v.  Hull,  9  Peters,  607. 

o05.  The  book  called  the  Land  Laws  of  Ohio, 
published  by  the  authority  of  a  law  of  that  slate, 
is  evidence  in  the  circuit  court  of  the  United 
States  of  an  application  made  in  1787,  for  the 
purchase  of  a  tract  of  land  on  the  Ohio  river, 
between  the  mouths  of  the  Great  and  Little 
Miami,  by  John  Cleves  Symmes  and  his  asso- 
ciates, and  of  the  various  acts  of  congress  rela- 
tive to  that  application  and  purchase,  and  of  a 
patent  from  the  president  of  the  United  States, 
pursuant  to  an  act  of  congress,  granting  to 
Symmes  and  his  associates,  the  land  described 
therein;  ami  the  pro-luction  of  any  other  evi- 
dence of  title  in  Svmmes  was  unnecessary. 
Hinde  et  al.  v.  Vattier  ct  al.,  5  Peters,  396. 

606.  It  would  be  productive  of  infinite!  incon- 
venience to  settlers  and  all  persons  interested 
in  the  lands  embraced  in  this  patent,  it  its  pub- 
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lication  among  the  laws  of  the  state,  and  the 
ailmission  of  the  book  of  laws  as  evidence  of  the 
giant,  after  its  solemn  adoption  by  the  supreme 
court  of  Ohio  as  a  settled  rule  of  property, 
should  be  questioned  in  the  courts  of  the  United 
States.     Ibid. 

607.  The  entries  on  the  register  of  burials  of 
Christ  Church,  St.  Peter's  and  St.  James's,  in 
Philadelphia,  and  the  entries  of  the  death  of  the 
menrfbers  of  the  family  in  a  family  bible,  are 
evidence  in  an  action  for  the  recovery  of  land  in 
Kentucky,  to  prove  the  period  of  the  decease  of 
the  person  named  therein.  Lewis  et  al.  v.  Alar- 
shall  et  al,  5  Peters,  470. 

608.  In  the  caption  of  a  deposition  taken 
before  the  mayor  of  Norfolk,  to  be  used  in  a 
cause  depending,  and  afterwards  tried  in  the 
circuit  court  of  the  United  States  held  in  Balti- 
more, the  mayor  stated  the  witness  "to  be  a 
resident  in  Norfolk,"  and  in  his  certificate  he 
states,  that  the  reason  for  taking  the  deposition 
is,  "  that  the  witness  lives  at  a  greater  distance 
than  one  hundred  miles  from  the  place  of  trial, 
to  wit,  in  the  borough  of  Norfolk."  It  was  suffi- 
ciently shown  by  this  certificate,  at  least  prima 
facie,  that  the  witness  lived  at  a  greater  distance 
than  one  hundred  miles  from  the  place  of  trial. 
The  Patapsco  Ins.  Co.  v.  Southgale  et  al.,  5  Peters, 
604. 

609.  The  provisions  of  the  thirteenth  section 
of  the  act  of  congress,  entitled  "an  act  to  estab- 
lish the  judicial  courts  of  the  United  States," 
which  relate  to  the  taking  of  depositions  of  wit- 
nesses, whose  testimony  shall  be  necessary  in 
any  civil  cause  depending  in  any  district  in  the 
courts  of  the  United  States,  who  reside  at  a 
greater  distance  than  one  hundred  miles  from 
the  place  of  trial,  are  not  confined  to  depositions 
taken  within  the  district  where  the  court  is  held. 
Ibid. 

610.  In  all  cases  where,  under  the  authority 
of  the  act  of  congress,  a  deposition  of  a  witness 
is  taken  de  bene  esse,  except  where  the  witness 
lives  at  a  greater  distance  from  the  place  of  trial 
than  one  hundred  miles,  it  is  incumbent  on  the 
party  for  whom  the  deposition  is  taken,  to  show 
that  the  disability  of  the  witness  to  attend  con- 
tinues; the  disability  being  supposed  temporary, 
and  the  only  impediment  to  a  compulsory  attend- 
ajice.  The  act  declares  expressly,  that  unless 
this  disability  shall  bo  made  to  appear  on  the 
trial,  such  deposition  shall  not  be  admitted  or 
used  on  the  trial.  This  inhibition  does  not 
extend  to  the  deposition  of  a  witne,ss  living  at  a 
greater  distance  from  the  place  of  trial  than  one 
hundred  miles ;  he  being  considered  beyond  a 
compulsory  attendance.     Ibid. 

611.  The  deposilion  of  a  witness  living  be- 
yond one  hundred  miles  from  the  place  of  trial, 
may  not  always  be  absolute;  for  the  party  against 
whom  it  is  to  be  used  may  prove  the  \vitness 
has  removed  within  the  reach  of  a  subpo'na, 
after  the  deposition  was  taken  ;  and  if  that  fact 
was  known  to  the  party,  he  would  be  bound  to 
procure  his  personal  attendance.  The  burden 
of  proving  this  would   rest  upon   the   party  op 


under  such  circumstances,  it  is  not  necessary  to 
issue  a  subpoena.  It  would  be  a  useless  act ; 
the  witness  could  not  be  compelled  to  attend 
personally.     Ibid. 

612.  A  paper  certified  by  the  secretary  of 
state  of  Rhode  Island,  and  by  the  governor,  un- 
der the  seal  of  the  state,  stating  that  certain 
laws  were  passed  by  the  legislature  of  that 
state,  and  that  certain  matters  were  cognizable 
by  the  general  assembly  of  Rhode  Island,  and 
of  the  practice  of  the  assembly  of  Rhode  Island 
in  cases  of'a  particular  description  ;  is  not  evi- 
dence on  the  argument  of  a  cause  before  the 
supreme  court.  Usage  and  custom  should  be 
proved  in  the  circuit  court  on  the  trial  of  the 
case  in  which  it  may  be  referred  to ;  and  evi- 
dence of  the  same  is  not  admissible  in  the  su- 
preme court,  if  not  found  in  the  record.  Lcland 
and  others  v.  Wilkinson^  6  Peters,  317. 

613.  A  certificate  from  the  secretary  of  state 
of  the  state  of  Rhode  Island,  also  certified  by 
the  governor  under  the  seal  of  the  state,  was 
offered  to  prove  that  certain  proceedings  have 
been  had  at  different  times  in  the  legislature  of 
Rhode  Island  on  private  petitions,  relative  to  the 
administration  and  sale  of  the  estates  of  deceased 
persons  for  the  payment  of  their  debts;  and  that 
there  have  been  certain  usages  and  proceedings 
in  the  legislature  of  that  state  in  regard  to  the 
same.  By  the  court :  —  The  public  laws  of  a 
state  may,  without  question,  be  read  in  the  su- 
preme court,  and  the  exercise  of  any  authority 
which  the^y  contain  may  be  derived  historically 
from  them.  But  private  laws,  and  special  pro- 
ceedi'ngs  of  this  character,  are  governed  by  a 
different  rule.  They  are  matters  of  fact,  to  be 
proved  as  such  in  the  ordinary  manner.  The 
supreme  court  cannot  go  into  an  inquiry  as  to 
the  existence  of  such  facts  upon  a  writ  of  error, 
if  they  are  not  found  in  the  record.     Ibid. 

614.  An  ejectment  for  a  tract  of  land  was 
tried  upwards  of  seventy  years  after  the  date  of 
a  lease,  recited  to  have  been  executed  in  a  deed 
of  release  of  the  premises  in  dispute,  but  which 
lease  was  not  produced  on  the  trial.  Under 
these  circumstances,  the  lapse  of  time  would 
alone  be  sufficient  to  justify  a  presumption  of 
the  due  execution  and  loss  of  the  lease,  proper 
to  be  left  to  the  jury.  Crane  v.  Morris''  Lessee, 
6  Peters,  360. 

615.  The  solemn  probate  of  a  deed  by  a  wit- 
ness upon  oath  before  a  magistrate,  for  the  pur- 
pose of  having  it  recorded,  and  the  certificate  of 
the  magistrate  of  its  due  probate  upon  such  tes- 
timony, are  certainly  entitled  to  more  weight  as 
evidence,  than  the  mere  unexplained  proof  of 
the  handwriting  of  a  witness  after  his  death. 
The  one  affords  only  a  presumption  of  the  due 
execution  of  the  deed,  from  the  mere  fact  that 
the  signature  of  the  witness  is  to  the  attestation 
clause  ;  the  other  is  a  deliberate  aifirmalion  by 
the  witness,  upon  oath,  before  a  competent  tri- 
bunal, of  tlie  material  facts  to  prove  the  execu- 
tion.    Ibid. 

616.  By  the  laws  of  Louisiana,  copies  from 
the  notarial  register  of  deeds  and  bills  of  sale, 


posing  the  admission  of  the  deposition   in' evi-    certified  under  the  notarial  seal  of  the  notary, 
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maining  in  the  office  of  the  notary.  By  the 
court: — The  circuit  court  was  bound  to  take 
notice  of  the  laws  of  Louisiana,  and  the  copy 
being  evidence  by  these  laws,  was  legal  evi- 
dence in  a  suit  instituted  before  the  circuit 
court  in  another  state.  0 wings  v.  IIull,  9  Peters, 
607. 

617.  A  copy  of  the  letters  testamentary  granted 
by  the  parish  court  of  New  Orleans,  was  proved 
by  the  oath  of  the  clerk  and  register  of  the  court 
of  probates  to  be  a  true  copy  of  the  original,  and 
that  he  could  not  send  the  original,  which  is  on 
file  in  the  court  of  probates.  By  the  court :  — 
This  is  the  best  evidence  which  the  nature  of 
the  case  admits  of.     Ibid. 

618.  The  letters  and  accounts  of  J.  K.  West, 
the  attorney  in  fact  of  the  executrixes,  trans- 
milted  by  him  to  Mr.  Winchester,  their  attorney 
in  fact,  were  legal  evidence  in  the  circuit  court. 
Ibid. 

619.  The  deputyderk  of  the  Richmond  county 
court,  who,  as  such,  had  recorded  the  original 
power  of  attorney,  swore  that  he  was  well  ac- 
quainted with  Abram  Jones,  esquire,  and  his 
handwriting;  during  the  year  1793,  &c.  That 
the  record  of  the  power  of  attorney  from  B. 
Jones  to  T.  Smith,  made  by  himself,  while  clerk 
of  the  court,  is  a  copy  of  an  original  power  of 
attorney,  which  he  believes  to  have  been  ge- 
nuine, for  that  the  official  signature  of  Abram 
Jones  must  have  induced  him  to  commit  the 
same  to  record  :  and  that  the  copy  of  that  said 
power  of  attorney,  the  one  offered  in  evidence, 
had  been  compared  with  the  lecord  of  the  ori- 
ginal made  by  himself,  and  is  a  true  copy.  Upon 
this  evidence,  the  plaintiff  offered  the  copy  in 
evidence,  and  it  was  admitted  by  the  circuit 
court:  Held,  that  there  was  no  error  in  ad- 
milting  this  evidence.  Winn  v.  Patterson,  9  Pe- 
ters, 663. 

620.  At  the  time  of  the  admission  of  this  evi- 
dence, it  was  forty  years  old.  Abram  Jones, 
the  subscribing  witness  to  the  original,  was  long 
since  dead,  and  it  did  not  appear  that  the  other 
witness  was  alive.  The  original  power  did  not 
exist,  so  that  no  evidence  of  the  handwriting  of 
the  other  witness  could  be  given.  After  the 
lapse  of  thirty  years  from  the  execution  of  a 
deed,  the  wimesses  are  presumed  to  be  dead  -, 
and  this  is  the  common  ground  for  dispensing 
with  the  production  of  them,  without  any  search 
for  them,  or  proof  of  their  death,  when  the  ori- 
ginal deed  is  before  the  court  for  proof.  This 
rule  applies  not  only  to  gnants  of  lands,  but  to 
all  other  deeds  where  the  instrument  comes 
from  the  custody  of  the  proper  party  claiming 
under  it,  or  entitled  to  its  custody.     Ibid. 

621.  The  rule  is  admitted  that  a  copy  of  a 
copy  is  not  evidence.  This  rule  properly  applies 
to  cases  where  the  copy  is  taken  from  a  copy, 
the  original  being  still  in  existence,  and  capable 
of  being  compared  with  it;  for  then  it  is  a  se- 
cond remove  from  the  original ;  or  when  it  is  a 
copy  of  a  copy  of  a  record,  the  record  being  in 
existence,  and  deemed  by  law  as  high  evidence 
as  the  original  j  for  then  it  is  also  a  second  remove 
from  the  original.     But,  it  is  a  quite  different 


question  whether  it  applies  to  cases  of  second- 
ary evidence,  where  the  original  is  lost,  and  the 
record  of  it  is  not  deemed  in  law  as  high  as  the 
original,  or  when  the  copy  of  a  copy  is  the  high- 
est proof  in  existence.  (In  this  case,  the  power 
of  attorney  was  recorded  in  Richmond  county, 
and  the  land  in  controversy  was  in  Franklin 
county):  Held,  that  this  is  not  the  case  of  a 
mere  copy  of  a  copy  verified  as  such ;  but  it  is 
the  case  of  a  second  copy  verified  as  a  true  copy 
of  the  original.     Ibid. 

622.  If  a  certified  copy  of  a  duly  recorded 
deed  is  evidence,  it  is  not  necessary  to  produce 
the  original  book  in  which  the  same  was  re- 
corded.    Ibid. 

623.  The  plaintiffs  instituted  a  suit  in  the  cir- 
cuit court  of  the  United  States  for  the  district  of 
Maryland,  slating  themselves  to  be  citizens  of 
the  state  of  Maryland,  and  that  the  defendant 
was  an  alien,  and  a  subject  of  the  king  of  Spain. 
The  defendant  pleaded  in  abatement,  that  one 
of  the  plaintiffs,  Domingo  D'Arbel,  was  not  a 
citizen  of  Maryland,  nor  of  any  of  the  United 
States,  but  was  an  alien,  and  a  subject  of  the 
king  of  Spain.  Upon  tho  trial  of  the  issue  joined 
on  this  plea,  the  plaintiffs  produced  and  gave  in 
evidence,  under  the  decision  of  the  circuit  court, 
a  passport  granted  by  the  secretary  of  state  of 
the  United  States,  stating  D'Arbel  to  be  a  citizen 
of  the  United  States :  Held,  that  the  passport 
was  not  legal  evidence  to  establish  the  fact  of 
the  citizenship  of  the  person  in  whose  favour  it 
was  given.  Urtetiqui  v.  D  'Arbel  et  ai,  9  Peters, 
692. 

624.  The  defendant,  in  the  circuit  court, 
offered  in  evidence  the  record,  duly  certified,  of 
the  district  court  of  the  United  States  for  the 
district  of  Louisiana,  containing  the  proceedings 
in  a  suit  which  hat!  been  originally  instituted 
against  D'Arbel,  in  a  slate  court  of  Louisiana: 
and  on  his  affidavit  that  he  was  an  alien,  and  a 
subject  of  the  King  of  Spain,  had  been  removed 
for  trial  tcf  the  district  court,  under  the  authority 
of  the  act  of  congress,  authorizing  such  a  re- 
moval of  a  suit  against  an  alien  into  a  court  of 
the  United  States.  The  record  was  introduced, 
as  containing  a  copy  of  the  affidavit  of  D'Arbel 
in  the  state  court,  upon  which  the  case  was  re- 
moved. Held,  that  this  was  legal  evidence. 
Ibid. 

625.  Copies  of  records  of  the  proceedings  in 
a  state  court,  which  showed  that  a  suit  was  still 
pending  in  the  court  where  the  copy  was  certi- 
fied, but  which  were  given  at  a  period  anterior 
to  the  trial  of  the  case  in  which  they  were 
ofiered  in  evidence,  and  in  the  interval,  the  case 
from  the  course  of  the  court  in  which  it  was 
depending,  might  have  been  decided,  were  al- 
lowed to  be  read  in  evidence;  from  which  the 
jury  might  infer,  ihe  suit  was  depending  and 
undetermined.     Hagan  v.  Lucas,  10  Peters,  400. 

626.  The  army  registers,  published  by  the 
adjutant  and  inspector  general  of  the  army,  con- 
taining the  general  regulations  of  the  army, 
which  are  delivered  by  the  departments  to  the 
officers  of  the  army,  are  not  evidence  to  estab- 
lish the  pay  and  emoluments  of  officers  in  the 
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service.  These  are  fixed  and  determined  by  acts 
of  congress.  Wctmore  v.  The  United  States,  10 
Peters,  647. 

627.  The  registers  are  compilations  issued 
and  published  to  the  army  by  the  direction  of 
the  secretary  at  war,  in  the  exercise  of  his  offi- 
cial authority  ;  and  when  authenticated  by  him, 
would  be  evidence  of  the  facts,  strictly  so,  they 
may  contain ;  such  as  the  names  of  officers, 
date  of  commissions,  promotions,  resignations, 
and  regimental  rank,  brevet  and  other  rank,  or 
the  department  of  the  army  to  which  officers 
belong;  but  from  none  of  these  can  an  infer- 
ence be  drawn  by  a  jury  to  establish  the  pay 
and  emoluments  of  officers;  as  they  are  pro- 
vided for  by  law,  and  must  be  determined  by 
the  court  when  they  are  doubtful,  and  the  sub- 
ject of  dispute  in  a  suit  between  an  officer  and 
the  United  States.  Nor  can  such  registers  be 
evidence  of  the  correctness  of  any  classification 
of  the  officers  of  departments  into  a  general 
staff  of  the  army:  for  though  they  are  probably 
correct,  being  prepared  by  persons  whose  pro- 
fessional duty  it  is  to  be  well  informed  upon  the 
subject,  and  who,  from  their  familiarity  w^th 
military  science  and  the  general  arrangement  of 
armies,  are  supposed  to  be  expert  interpreters 
of  the  acts  of  congress  for  the  organization  of 
our  army  ;  still,  what  officers  are  of  the  stafT,  or 
general  staff,  depends  upon  acts  of  congress,, 
which  are  to  be  expounded  by  the  courts,  where 
an  officer  claims  a  judicial  determination  of  his 
rights  as  to  pay  and  emoluments,  from  his  hav- 
ing ranged  as  belonging  to  the  staff.     Ibid. 

628.  A  translation  by  the  secretary  of  the 
board  of  land  commissioners  of  Florida,  whose 
duty  it  was  to  translate  Spanish  documents  given 
in  evidence  before  the  board  of  commissioners, 
of  a  certified  copy  of  a  Spanish  grant  of  land  in 
Florida,  which  had  been  produced  to  the  board, 
was  properly  admitted  as  evidence  of  the  grant : 
satisfactory  proof  having  been  given  to  the 
court,  that  the  original  grant  could  not  be  found 
in  the  records  of  East  Florida  ;  and  that  this  was 
the  best  evidence,  from  the  nature  of  the  case, 
which  could  be  given  of  the  existence  of  the 
original  paper,  lost  or  destroyed.  United  States  v. 
Delas-pineh  Heirs  ct  al.  12  Peters,  654. 

629.  If  it  appear  on  the  face  of  a  deposition 
taken,  under  the  act  of  congress,  that  the  officer 
taking  the  same  was  authorized  by  the  act,  it  is- 
sufficient  in  the  first  instance,  without  any  proof 
that  he  was  such  oflicer.  Rusdes  v.  Bucknor, 
Paine's  C.  C.  R.  358. 

6t50.  Transcripts  of  accounts  in  the  treasury 
department  are  written  documents,  and  their 
construction  is  matter  of  law.  United  States  v. 
Willard,  Paine's  C.C.  R.  539. 

631.  A  judgment  or  decree  of  a  court  can  be 
used  as  evidence  in  another  suit,  only  as  against 
parties  and  privies:  antl  if  in  the  second  suit 
there  are  new  parties  against  whom  the  judg- 
ment coul'd  not  have  been  used,  had  it  been  a(l- 
verse,  they  cannot  introduce  it  in  their  favour. 
Baring  v.  Fanning,  Paine's  C.  C.  R.  549. 

632.  It  makes  no  difference  that  the  new  par- 
ties, as  assignees  of  a  chose  in  action,  are  en- 


deavouring, together  with  the  assignor,  to  en- 
force the  same  right  that  was  established  in  a 
former  suit  in  favour  of  the  assignor.     Ibid. 

633.  A  deed  may  be  given  in  evidence, 
though  it  was  acknowledged  after  the  suit 
brought.     Ibid. 

634.  An  aflidavit  made  in  connection  with  a 
warrant  and  survey,  and  not  certified  as  an  office 
paper,  in  the  land  office,  cannot  be  given  in  evi- 
dence.    Ibid. 

635.  A  letter  from  one  of  the  general  assig- 
nees of  the  borrower,  to  the  captain  of  his  ves- 
sel, respecting  the  manifest  of  his  homeward 
cargo,  cannot  be  given  in  evidence  against  the 
plaintiff,  the  lender  of  the  money  op-responden- 
tia.  Atlantic  Ins.  Co.  v.  Conard,  4  Wash.  C.  C.  R. 
662. 

636.  The  circuit  court  would  not  admit  in  evi- 
dence the  correspondence  between  one  of  the 
obligors  in  the  respondentia  bond,  and  one  of  the 
directors  of  the  insurance  company,  the  plaintiff 
in  the  suit,  and  with  the  borrower,  impeaching 
the  respondentia  bond.     Ibid. 

637.  Where  the  judgment  of  another  court 
forms  the  necessary  part  of  the  evidence,  a  mere 
copy  of  the  docket  entries,  without  even  the 
substantial  form  of  the  judgment,  is  not  suffi- 
cient evidence.  Levering  v.  Dayton,  4  Wash.  C. 
C.  R.  698. 

638.  The  plaintiff's  or  defendant's  ledger 
proved  to  contain  original  entries,  is  not  evi- 
dence.    Ibid. 

639.  The  letters  of  an  agent  to  his  principal, 
cannot  be  read  in  evidence  against  a  third  per- 
son. United  States  v.  Barker'' s  Administratrix., 
4  Wash.C.  C.  R.464. 

640.  The  magistrate's  certificates  of  the  ac- 
knowletigment  of  a  deed,  is  sufficient  to  admit 
it  in  evidence,  though  it  be  not  under  seal. 
This  is  under  the  statute  of  Pennsylvania.  Les- 
see of  Fellows  V.  Pedrick,  4  Wash.  C.  C.  R.  477. 

641.  The  record  of  a  judgment  in  ejectment 
brought  by  a  person,  under  whom  the  les.sor  of 
the  plaintiff  claims,  in  favour  of  the  defendant, 
was  admitted  in  evidence,  but  not  as  conclusive. 
Ibid. 

642.  To  entitle  a  party  to  give  a  sheriff's 
deed  in  evidence,  a  copy  of  the  record  of  the 
judgment,  under  which  the  sale  was  made, 
m^ist  be  produced.  Lessee  of  Lanning  v.  London, 
4  Wash.C.C.  R.  513. 

643.  A  copy  of  the  letter  from  the  witness 
himself,  defendant's  agent,  to  the  plaintiff's 
agent,  acknowledged  by  him  to  be  a  true  copy, 
cannot  be  read  in  evidence.  The  original,  if 
produced,  could  not;  as  the  facts  contained  in  it 
would  be  more  properly  proved  by  the  witness 
who  wrote  the  letter.  Vasse  v.  Mifflin,  4  Wash. 
C.C.R.519. 

644.  A  deposition  taken  under  a  rule  of  court, 
cannot  be  read  in  case  of  the  inability  of  the 
witness  to  attend,  unless  such  inability  be  shown, 
or  that  the  witness  lives  beyond  the  reach  of  a 
subpcBua.  Read  v.  Bertrand,  4  Wash.  C.  C.  R. 
558. 

645.  A  transcript  of  an  imperfect  record  of 
a  judgment  and  execution,  offered  in  evidence 
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to  support  a  sale  and  sheriff  "s  deed  made  under 
it.  admitted.  Lessee  of  Lannins;  y.Dolph  et  al. 
4  Wash.  C.  C.  R.  624. 

646.  A  connected  map  of  a  number  of  sur- 
veys, which  had  been  recorded  in  the  county,  is 
evidence,  accompanied  with  the  explanations  of 
the  surveyors,  without  producing  the  separate 
surveys.     Jones  v.  Bache,  3  Wash.  C.  C.  R.  199. 

647.  A  genealogical  table,  certified  under  the 
seal  of  a  foreign  officer,  is  not  evidence.  Ba- 
nert  and  Wife's  Lessee  v.  Day.  3  Wash.  C.  C.  R. 
243. 

648.  The  contents  of  a  receipt  said  to  have 
been  signed  by  one  of  the  defendants,  or  the 
manner  of  signing  it,  cannot  be  given  in  evi- 
dence;  the  receipt  should  be  produced.  Ro- 
mayne  v.  Dtiane,  3  Wash.  C.  C.  R.  246. 

649.  The  certificate  of  the  register  of  the 
treasury  department,  under  his  hand,  that  cer- 
tain receipts,  of  which  copies  are  annexed,  are 
on  file  in  his  office,  with  a  certificate  of  the  .se- 
cretary of  the  treasury,  under  the  seal  of  the 
department,  that  he  is  the  register;  is  not  evi- 
dence. It  must  appear  not  only  that  the  officer 
who  gives  the  certificate  has  the  custody  of  the 
papers,  but  that  he  is  authorized  by  law  to  cer- 
tify them  ;  and  the  register  is  not  so  authorized  : 
a  sworn  copy  should  have  been  produced. 
Bleecker  v.  Bond,  3  Wash.  C.  C.  R.  529. 

650.  The  letters  of  the  plaintiffs  to  the  secre- 
tary of  state,  containing  applications  for  a  pa- 
tent, and  specifications,  certified  under  the  seal 
of  that  department,  as  papers  remaining  in  that 
office,  were  properly  admissible  in  evidence. 
Pettihone  v.  Derringer,  4  Wash.  C.  C.  R.  215. 

651.  Upon  a  plea  of  nul  tiel  record  to  debt, 
on  a  judgment  in  another  stale,  the  seal  of  the 
court  must  be  anne.xed  to  the  record  itself;  and 
it  is  not  sufficient  that  it  is  annexed  lo  the  certi- 
ficate of  the  judge  of  the  court,  authenticating 
the  attestation  of  the  clerk  who  certifies  the  re- 
cord. Turner  v.  Waddinston,  3  Wash.  C.  C.  R. 
126. 

652.  The  certificate  of  the  collector  of  Hava- 
na, under  the  seal  of  his  office,  of  the  arrival 
of  the  vessel  at  that  place  for  water,  and  that 
before  permission  to  take  it  on  board  was  given, 
to  the  captain,  he  was  obliged  to  stipulate  that 
the  cargo  should  be  landedj^the  articles  compos- 
ing it  being  wanted  for  the  use  of  the  place;  is 
not  evidence,  as  the  deposition  of  the  collector 
to  these  facts  should  have  been  taken.  Wood 
et  al.  V.  The  Untied  Stales  Lis.  Co.,  3  Wash.  C.  C, 
R.  201. 

653.  The  entry  in  the  books  of  the  land  office, 
that  the  balance  of  the  purchase  money  was 
paid  by  the  person  "  to  whom  the  patent  had 
issued,"  is  evidence  that  a  patent  did  issue,  al- 
though the  patent  is  not  produced.  WtUis's 
Lessee  v.  Backer  et  al.,  3  Wash.  C.  C.  R.  369. 

654.  The  register  of  a  vessel  is  not,  per  se, 
evidence  of  ownership.  Bas  ct  al.  v.  Steele.  3 
Wash.  C.  C.R.  381. 

655.  The  invoice  stated  in  the  record  of  the 
condemnation  of  the  vessel  insured,  to  have 
been  found  on  board  at  the  time  of  the  capture, 
and  the  answers  of  the  mate  to  the  standing  in- 
terrogatories, were  admitted  in  evidence  on" the 


part  of  the  defendants. '  Azuria  el  al.  v.  The 
Lisurance  Co.  of  Pennsylvania,  3  Wash.  C.  C.  R. 
177. 

656.  Debt  on  bond,  conditioned  for  the  deli- 
very of  a  good  and  lawful  title  to  land  in  Vir- 
ginia, to  which  the  defendant  pleaded  perform- 
ance. The  surveyors  of  the  count)-,  who  offi- 
cially know  that  certain  lands  are  covered  with 
prior  surveys,  are  competent  witnesses  to  prove 
the  same.  Jones  v.  Bache,  3  Wash.  C.  C.  R. 
199. 

657.  If  a  party  who  gives  a  notice  to  produce 
papers,  afterwards  waive  reading  them  in  evi- 
dence, he  may  do  so ;  and  the  papers  are  not 
made  evidence  by  the  notice  calling  on  the  op- 
posite party  for  them.  Willings  et  al.  v.  Conse- 
qua,  Peters'  C.  C.  R.  301. 

658.  A  deed  executed  by  administrators,  un- 
der an  order  of  the  orphans'  court,  cannot  be 
lead  in  evidence  without  producing  the  order  of 
the  court.  Lessee  of  Hartshorn  et  al.  v.  Wright 
ct  al,  Peters'  C.  C.  R.  64. 

659.  An  account  sales  of  a  part  of  a  cargo,  in 
which  the  party  who  offers  it  had  no  interest, 
cannot  be  given  in  evidence  in  an  action  in 
which  the  separate  sales  of  the  plaintiff's  inte- 
rest have  been  given  in  evidence;  it  not  being 
intended  to  impeach  the  sales  of  the  plaintiff's 
property.  Gilpins  v.  Consequa,  Peters'  C.  C. 
R.  85. 

660.  The  examination  by  supercargoes  of  the 
muster  chests  of  tea,  and  their  letters  to  the 
plaintiffs,  expressive  of  their  satisfaction  with 
the  quality  of  teas  delivered  by  the  defendant, 
are  not  conclusive  evidence  of  their  quality ;  if, 
in  fact,  the  teas  were  not  of  the  quality  repre- 
sented.    Ibid. 

661.  A  deed  more  than  thirty  )-ears  old, 
proved  to  have  been  in  the  possession  of  the  les- 
sors of  the  plaintiffs  in  ejectment,  and  actually 
asserted  by  them  as  the  ground  of  their  title  in 
a  chancery  suit ;  is  admissible  in  evidence, 
without  regular  proof  of  its  execution.  Barr  v. 
Gratz,  4  Wheat.  213;  4  Cond.  Rep.  426. 

662.  A  copy  of  a  policy  of  insurance,  proved 
to  have  been  compared  with  the  original  register 
on  the  books  of  the  insurance  company,  and  no- 
tice given  to  produce  the  original,  cannot  be 
read  in  evidence.  The  register  in  the  hamls^of 
the  company  should  be  exhibited,  after  proving 
the  existence  of  the  original  policy.  United 
Slates  V.  Paul  Shearman,  Peters'  C.  C.  R.  98. 

663.  A  paper,  purporting  to  be  a  certified  e.x- 
tract  from  the  general  draft  of  certain  districts, 
as  framed  by  the  surveyor-general,  remaining  in 
his  oflice  under  the  seal  of  his  office,  is  not  evi- 
dence ;  it  being  only  an  extract,  and  not  being  a 
copy  of  an  office  paper.  Lessee  of  Griffith  v. 
Tunckhouser,  Peters'  C.  C.  R.  418. 

664.  A  paper  offered  to  prove  a  particular  fact, 
but  which,  in  the  opinion  of  the  court,  is  not 
relevant  to  that  fact,  was  not  permitted  to  be 
read  in  evidence.     Ibid. 

665.  A  connected  plot  of  sundry  tracts  of 
land,  made  and  put  together  by  an  officer  of  tho 
land  office,  is  not  evidence.     Ibid. 

666.  An  agreement  signed  by  the  agent  of  the 
lessor  of  the^plaintiff  in  ejectment,  for  the  sale 
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and  conveyance  of  the  Jand  to  the  defendant, 
cannot  be  given  in  evidence  in  a  trial  at  law ;  it 
is,  at  most,  only  evidence  of  an  equitable  title. 
Lessee  of  WilUnk  v.  Miles,  Peters'  C.  C.  R.  429. 

667.  The  acknowledgment  of  a  deed,  before 
a  person  who  states  himself  to  be  a  justice  of 
the  court  of  common  pleas,  is  prima  facie  evi- 
dence that  he  is  such :  and  it  is  not  necessary 
to  produce  the  commission  of  the  justice,  until 
some  evidence  is  given  to  render  the  fact  ques- 
tionable.    Ihid. 

668.  The  heirs  of  a  deceased  mortgagor  are 
not  competent  witnesses  in  a  suit  in  equity  by 
an  assignee  to  redeem,  to  prove  the  assignment 
fraudulent ;  for  that  is  to  establish  their  own 
title.     Willard  v.  Dorr,  3  Mason's  C.  C.  R.  161. 

669.  If  a  joint  purchase  be  made  in  the  name 
of  one  of  the  co-purchasers,  parol  evidence  is 
admissible  to  prove  the  fact;  and  he  will  be 
held  a  trustee  of  a  moiety  for  the  other.  Such 
a  case  is  not  wilhin  the  statute  of  frauds,  and  is 
a  resulting  trust.  Powell  v.  Monson  and  Brim- 
field  Manufacturing  Co.,  3  Mason's  C.  C.  R. 
347. 

670.  If  an  answer  to  a  bill  in  equity  relies  on 
new  facts,  byway  of  discharge  or  avoidance,  or 
defence,  not  responsive  to  the  bill,  they  must  be 
established  by  independent  proof  j  the  answer 
is  not  evidence  to  support  them.  Randall  v. 
Phillips,  3  IMason's  C.  C.  R.  378. 

671.  An  inquest  of  office,  by  the  attorney- 
general,  for  the  lands  escheating  to  the  govern- 
ment, by  reason  of  alienage,  is  evidence  of  title 
in  all  cases;  but  is  not  conclusive  evidence 
against  any  person  who  was  not  tenant  at  the 
time  of  the  inquest,  or  party  or  privy  thereto. 
Such  person  may  prove  that  there  are  lawful 
heirs,  not  aliens,  in  esse.  Stokes  v.  Dawes,  4 
Mason's  C.  C.  R.  268. 

672.  A  copy  of  the  protest  for  non-acceptance 
need  not  accompany  the  notice  of  dishonour.  It 
is  sufficient  to  produce  it  at  the  time.  Wallace  v. 
Agry,  4  Mason's  C.  C.  R.  336. 

673.  If  the  log-book  states  a  desertion,  it  may 
be  repelled  by  proof  of  the  falsity  of  the  entry  ; 
or  its  being  made  by  mistake.  Onie  v.  Townsend, 
4  Mason's  C.  C.  R.  541. 

674.  Taking  of  a  bill  of  exchange  is,  at  most, 
only  piima  facie  evidence  of  a  satisfaction  and 

•extinguishment  of  an  antecedent  debt.  Query, 
How  far  even  this  is  to  be  relied  on,  as  a  general 
presumption,  in  foreign  states'?     Ibid. 

675.  A  copy  of  a  deed,  duly  recorded,  is,  after 
si.vty  years,  admissible  in  evidence,  to  establish 
the  f^anl  under  which  the  party  claims  title  to 
the  land  in  controversy.  Slo/ccs  v.  Dawes,  4  Ma- 
son's C.  C.  R.  268. 

676.  Where  a  marriage  is  proved,  a  recital  in 
a  deed,  sixty  years  old,  that  the  grantor  is  heir, 
and  sells  as  such,  is  prima  facie  evidence  of  the 
fact ;  if  possession  of  the  property  has  been  uni- 
formly held,  ever  since,  under  that  deed.     Ibid. 

677.  The  written  laws  of  foreign  countries 
must  be  proved  by  the  laws  themselves,  if  they 
can  be  procured  ;  if  not,  inferior  evidence  will 
be  received.  The  unwritten  laws  of  foreign 
countries  may  be  proved  by  parol;  and  when 
proved,  the  court  have  a  right  to  construe  them, 


and  decide  on  their  effect.    Consequa  v.  Williiigs 
ct  at.,  Peters'  C.  C.  R.  225. 

678.  A  certificate  of  the  secretary  of  the  land- 
office  of  Pennsylvania,  stating  facts  and  the 
practice  in  his  office,  is  not  evidence.  Lessee  of 
Brown  v.  Galloway,  Peters'  C.  C.  R.  291. 

679.  The  certificate  of  a  public  officer,  of  acts 
done  in  the  execution  of  his  duty,  is  not  to  be 
impeached  by  the  evidence  of  a  single  witness. 
Ibid. 

680.  A  patent  for  land  lying  in  the  new  pur- 
chase of  Pennsylvania,  is  evidence  that  all  the 
previous  steps  leading  to  it  had  been  regularly 
pursued;  unless  the  contrary  is  proved  by  the 
person  who  impeaches  the  validity  of  it.    Ibid. 

681.  The  deposition  of  a  witness  on  the  part 
of  the  plaintiff,  who  has  given  certificates  upon 
which  a  recovery  was  expected  to  be  oblained, 
and  who  expected  a  commission  of  one  per 
centum  on  the  amount  to  be  recovered  from  the 
defendant,  but  which  certificates  were  not  evi- 
dence in  the  cause,  was  admitted.  Willings  et  al. 
V.  Consequa,  Peters'  C.  C.  R.  302. 

682.  Records  and  judicial  proceedings  in  slates 
of  the  union,  are  to  be  authenticated  by  the  cer 
tificate  of  the  clerk  of  the  court,  with  the  certifi 
cafe  of  the  judge.  Craig  v.  Brown,  Peters'  C. 
C.  R.  353. 

683.  A  certificate  of  the  presiding  judge  of  the 
state  of  Louisiana,  stating  that  the  person  whose 
name  is  signed  to  the  attestation  of  the  record, 
is  clerk  of  the  court,  and  that  the  signature  is  in 
his  own  handwriting,  is  not  in  conformity  with 
the  provisions  of  the  act  of  congress  of  26th 
May,  1790.     Ibid. 

684.  A  printed  pamphlet  containing  a  law  of 
the  state  of  Louisiana,  is  not  evidence  of  the  law. 
Ibid. 

685.  The  attestation  of  the  proceedings  of  a 
court,  according  to  the  provisions  of  the  act  of 
congress  of  26th  May,  1790,  must  be  in  con- 
formity with  the  form  used  in  the  state  from 
whence  the  record  comes ;  and  the  only  evidence 
of  this  fact  is  the  certificate  of  the  presiding 
judge  of  the  state  court.     Ibid. 

686.  A  journal  kept  by  a  master  of  a  ship 
who  was  alleged  to  be  insane,  was  allowed  to 
be  read  in  evidence,  to  prove  his  sanity  by  the 
style  in  which  it  was  kept,  but  not  as  evidence 
of  any  fact  stated  in  it.  United  Slates  v.  Sharp  et 
al,  Peters'  C.  C.  R.  118. 

687.  The  log-book  kept  by  the  master,  is  not 
evidence  in  an  indictment  for  a  revolt,  and  con- 
fining the  master.     Ibid. 

688.  A  protest  which  was  not  offered  to  dis- 
credit the  testimony  of  any  one  who  had  signed 
it,  and  who  had  given  evidence,  is  not  evidence. 
Ibid. 

.  689.  The  constitution  declares  that  the  judi- 
cial proceedings,  and  the  recorils  of  states,  are 
entitled  to  full  faith  and  credit,  and,  con.se- 
(juently,  no  law  was  necessary  or  would  have 
been  proper,  to  make  them  evidence.  The  act 
of  congress,  of  1790,  provitles  for  their  authenti- 
cation. Field  v.  Gibbs  ct  al.,  Peters'  C.  C.  R. 
155. 

690.  An  extract  from  the  books  of  the  sur- 
veyor-general of  the  land-office,  is  not  evidence. 
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Lessee  of  Evans  v.  Griffith  et  al,  Peters'  C.  C.  R. 
166. 

691.  Ex  parte  proceedings  of  the  board  of 
property  under  which  a  survey  was  made,  which, 
in  the  opinion  of  the  board,  ascertained' the  va- 
lidity of  a  former  survey,  and  in  consequence  of 
which  the  plaintiif 's  survey  was  ordered  by  the 
board  to  be  stricken  off  the  records  of  the  land- 
office,  cannot  be  read  in  evidence.     Ibid. 

692.  The  public  sales  of  teas  in  Holland,  by 
the  Asiatic  Company,  furnish  evidence,  but  not 
conclusive,  of  the  value  of  the  teas  disposed  of 
at  the  sales ;  and  the  average  price  of  all  teas 
of  the  same  quality  and  description,  at  such 
sales,  furnish  this  evidence.  Willings  et  al.  v. 
Conscqua,  Peters'  C.  C.  R.  172. 

693.  The  recording  of  a  deed  in  the  proper 
office,  is  prima  facie  evidence,  and  no  more,  that 
the  deed  was  regularly  proved  and  admitted  of 
record.  Lessee  cf  Talbot  v.  Simpson,  Peters'  C. 
C.  R.  188. 

694.  The  commission  of  a  justice  of  the  peace, 
and  of  a  judge  of  the  court  of  common  pleas,  is 
conclusive  evidence  of  his  appointment.     Ibid. 

695.  The  subscribing  witness  to  a  paper,  who 
stated  that  he  was  called  on  to  sign  the  paper  as 
a  witness,  did  not  see  the  parties  execute  or  ac- 
knowledge it,  though  they  both  told  him  it  was 
their  agreement,  was  admitted  to  testify.  Mimiis 
V.  Diipont  et  al,  3  Wash.  C.  C.  R.  31. 

696.  The  certificate  of  the  governor  of  St. 
Thomas,  (the  signature  being  proved,)  w-ilhout 
a  seal  given  at  the  time  the  captain  petitioned 
for  leave  to  depart  with  his  cargo,  that  such 
petition  was  refused;  is  an  official  act  by  a  per- 
son, who,  it  IS  probable,  would  not  give  a  depo- 
sition, and  is  different  from  evidence  of  matters 
not  official;  and  may  be  read  in  evidence. 
United  States  v.  Mitchel  et  al,  3  Wash.  C.  C.  R. 
95. 

697.  The  log-book  was  allowed  to  be  given  in 
evidence  in  proof  that  the  bills  of  lading  had 
been  made  out  from  it ;  the  witness  declaring 
that  he  was  perfectly  sure  it  was  the  log-book 
kept  on  the  voyage,  although  he  did  not" recol- 
lect having  seen  the  mate  make  regular  entries 
in  it;  and  al.so  that  every  exertion  had  been 
made  to  procure  the  attendance  and  testimony 
of  the  mate.     Ibid. 

698.  A  pe<-son  who  had  been  convicted  in  the 
court  of  this  state,  of  an  assault  and  battery,  with 
intent  to  murder,  and  sentenced  to  fine  and  im- 
prisonment, is  a  competent  witness.  United 
Stales  V.  Brockius,  3  Wash.  C.  C.  R.  99. 

699.  The  defendant  ofl'ered  in  evidence  a  re- 
ceipt for  money,  to  prove  the  same  to  have  been 
paid  by  C.  W.  to  the  plaintiff,  on  account  of  the 
defendant.  The  court  refused  to  permit  it  to  be 
read,  as  C.  W.  might  and  ought  to  have  been 
examined  to  prove  that  the  money  was  paid  by 
him,  on  (iefendant's  account.  Jordan  v.  Wilkins, 
3  Wash.  C.  C.  R.  110. 

700.  Depositions  stated  in  the  record  of  the 
proceedings  of  the  adnniialty  court,  at  Halifax, 
were  allowed  to  be  read,  to  show  the  ground  of 
condemnation.  Dederer  v.  The  Delaware  Insu- 
rance Company,  2  Wash.  C.  C.  R.  61. 

701.  A  deposition,  in  which  the  witness  swore 
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that  he  had  examined  and  believes  an  account 
against  him,  to  which  he  refers,  to  be  right,  be- 
cause the  clerk  who  made  it  out  woukl  not  have 
slated  it  incorrectly,  although  he  has  never  com- 
pared it  with  the  books  of  his  creditor,  from 
which  it  was  taken,  may  be  read  in  evidence. 
Executors  of  Cambioso  v.  Assignees  of  Majiit,  2 
Wash.  C.  C.  R.  98. 

702.  The  account  is  not  proved  to  be  acknow- 
ledged by  the  deposition,  but  goes  to  the  jury; 
who  will  decide  whether  the  deposition  is  suffi- 
cient proof  of  the  items  contained  in  it.     Ibid. 

703.  The  books  of  the  parties  to  the  transac- 
tion would  not  be  evidence  for  either  of  them, 
unless  supported  by  other  evidence.     Ibid. 

704.  It  is  no  objection  to  give  in  evidence  a 
bill  of  lading  and  invoice,  which  have  been  made 
out  after  the  usual  and  regular  time,  if  the  cir- 
cumstances under  which  the  vessel  and  master 
were  prevented  their  being  made  out  at  the  com- 
mon period.  Graham  v.  The  Pennsylvania  Insu- 
rance Company,  2  Wash.  C.  C.  R.  113. 

705.  The  invoice  of  the  cargo  is.  against  the 
general  principles  of  evidence,  uniformly  ad- 
mitted as  prima  facie  evidence  of  the  value  of 
the  cargo,  and  no  more.  It  is  not  neces.sary  to 
show  its  correspondence  with  the  books  of  the 
party  producing  it.     Ibid. 

706.  A  testamentary  declaration  of  the  cap- 
tain of  the  vessel,  not  under  seal,  taken  at 
Chagres,  on  the  Spanish  main,  by  the  governor, 
pro  tempore,  who  is  also  a  judge  authorized  to 
take  such  declarations,  there  being  no  notary, 
and  proved  to  be  an  original  paper,  in  the  usual 
form,  there  being  no  seal  at  Chagres ;  was  ad- 
mitted in  evidence.  Blagg  v.  The  Phanix  Insu- 
rance Company,  3  Wash.  "C.  C.  R.  5. 

707.  It  is  no  objection  to  the  testamentary  de- 
claration being  given  in  evidence,  that  it  contra- 
dicts other  written  papers  signed  by  the  captain. 
Ibid. 

708.  The  rule  in  Wallin  v.  Shelly,  is  not  au- 
thority in  the  United  States;  the  case  having 
been  decided  since  the  revolution ;  and  that 
rule  has,  since  the  decision,  been  much  shaken; 
and  it  has  been  held  only  to  negotiable  papers. 
Ibid. 

709.  The  bill  of  lading,  and  the  invoice,  are 
the  ordinary  evidence  of  property;  but  they  may 
be  conlradicted,  both  as  to  their  genuineness  and 
authenticity,  as  to  their  truth.     Ibid. 

710.  The  declaration  stated  the  suit  on  which 
the  plaintiff  was  held  to  bail  in  six  thousand 
dollars,  to  have  been  returnable  on  the  first 
Monday  in  December,  1809;  whereas  it  was 
returnable  the  first  Monday  in  March,  1809: 
Held,  that  the  record  does  not  support  the  de- 
claration, and  cannot  be  given  in  evidence  to 
support  the  suit  in  the  declaration  for  damages 
for  the  civil  action,  and  holding  to  bail  j  but  it 
may  be  used  as  evidence  of  malice  in  the  other 
courts.  Munns  v.  Dupont  et  al,  3  Wash.  C.  C. 
R.31. 

711.  A  letter  from  P.,  which  went  to  show  the. 
plaintiff  had  not  seduced  him  from  the  service 
of  the  defendants,  was  not  admitted  in  evidence ; 
as  the  testimony  of  P.  might  have  been  obtained. 
Ibid. 
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712.  A  joint  commission  to  take  a  deposition, 
must  be  executed  by  all  the  commissioners 
named  by  the  party  against  whom  the  witness 
is  offered,  although  the  commissioner,  after  pro- 
ceeding some  length  in  the  examination,  with- 
drew and  refused  to  complete  it.     Ibid. 

713.  Papers  taken  from  the  person  of  the 
party,  by  the  alderman  before  whom  he  was 
brought  on  a  criminal  charge,  the  parties  making 
the  charge  having  no  agency  in  taking  the  pa- 
pers, may  be  read  in  evidence  by  those  who 
have  possession  of  them,  they  having  received 
them  from  the  alderman.     Ibid. 

714.  Although  the  recitals  in  a  warrant  to 
another  than  a  party  to  a  suit,  may  not  be  evi- 
dence of  the  fact  stated  in  them,  yet,  where 
they  are  corroborated  by  circumstances,  such  as 
the  antiquity  of  marks  on  the  ground,  and  by 
the  correspondence  between  the  marked  lines, 
and  those  stated  in  the  warrant,  the  jury  may 
consider  the  recital,  that  a  previous  warrant  for 
the  land  had  issued,  as  true  ;  the  papers  of  the 
surveyor-general,  to  whom  the  original  warrant 
may  have  been  returned,  having  been  destroyed 
by  fire.  Lessee  of  James  v.  Stookey,  2  Wash.  C. 
C.  R.  139. 

715.  The  report  of  a  survey,  made  upon  an 
examination  of  a  vessel,  for  the  purpose  of  ascer- 
taining her  situation,  after  a  disaster  in  a  foreign 
port,  is  not  evidence  of  the  facts  stated  in  it ; 
but  only  that  such  survey  was  made.  Watson  el 
al.  V.  The  Insurance  Company  of  North  America, 
2  Wash.  C.  C.  R.  152. 

716.  An  invoice  of  goods  received  by  the  con- 
signee, retained  by  him,  and  not  objected  to, 
and  the  truth  of  it  not  disproved,  is  evidence 
that  all  the  goods  enumerated  in  it  were  re- 
ceived by  the  consignee.  Assignees  of  Field  v. 
Moidson,  2  Wash.  C.  C.  R.  155. 

717.  The  plaintiffs  otlered  to  read  an  entry  in 
the  books  of  the  bankrupt,  to  prove  an  item  in 
the  account  against  the  defendant )  but  the  court 
would  not  permit  it.     Ibid. 

718.  The  role  d'equipage  is  good  evidence  of 
the  shipment  of  the  seamen,  and  of  the  con- 
tract matle  in  relation  to  wages.  Ketland  v.  TJie 
Adm'r  of  Lebering,  2  Wash.  C.  C.  R.  201. 

719.  The  certificate  of  the  secretary  of  state, 
dated  subsequently  to  the  assault  and  battery, 

•  is  the  best  evidence  to  prove  the  diplomatic 
character  of  a  person,  accredited  as  a  minister, 
by  the  government  of  the  United  States.  United 
States  V.  ll'illtam  Liddle,  2  Wash.  C.C.R.  205. 

720.  Allhongh  a  certificate  of  a  survey  of  a 
vef^el  is  not  evidence  of  the  facts  stated  in  it, 
yet  if  the  surveyors,  in  a  deposition  regularly 
taken,  refer  to  the  certificate,  as  containing  all 
they  know,  it  is  evidence.  United  States  v. 
Mitchell,  2  Wash.C.  C.  R.  478. 

721.  The  certificate  of  the  American  consul 
at  a  foreign  port,  under  his  seal  of  office,  that 
the  ship's  papers  were  lodged  with  him.  agree- 
ably to  the  recjuisitions  of  the  etnbarLro  law,  is 
good  evidence  of  the  fact ;  but  not  of  other  facts 
stated  in  it.     Ibid. 

722.  If  a  log-book  be  offered  in  evidence,  it 
should  be  proved  to  be  the  book  kept  on  the 
Toyage.     It  is  not  f;iifficient  to  ])r(>ve  the  hand- 


writing of  the  mate,  as  to  some  of  the  entries  in 
it.     Ibid. 

723.  If  the  certificate  of  the  survey  of  a  vessel 
be  read  for  the  purpose  of  proving  that  a  survey 
and  condemnation  of  the  vessel  had  taken  place, 
and  to  prove  no  other  fact  stated  in  it,  the  party 
who,  for  this  purpose  only,  gave  it  in  evidence, 
w-ill  not  he  thereby  prevented  from  impeaching 
the  credit  of  the  surveyors,  whose  depositions 
have  been  read.  Watson  et  al.  v.  The  Insurance 
Compa7iy  of  North  America,  2  Wash.  C.  C.  R. 
480. 

724.  Depositions  taken  de  bene  esse,  cannot 
be  read  in  evidence,  unless  the  party  who  offers 
them  shows  that  the  witnesses  were  subpoenaed 
and  cannot  attend.  Lessee  of  Pcnns  v.  Ingraham, 
2  Wa.sh.  C.  C.  R.  487. 

725.  A  survey  ordered  by  an  American  con- 
sul, when  the  vessel  insured  put  into  a  foreign 
port  for  want  of  repairs,  and  a  report  of  the  sur- 
veyors thereon,  is  not  evidence  to  be  laid  before 
the  jury.  Query,  If  the  same  would  not  be  evi- 
dence, if  there  were  no  tribunals  at  the  port, 
from  which  an  order  for  a  survey  could  be  ob- 
tained. Cort  et  al.  v.  The  Delaware  Insurance 
Company,  2  Wash.  C.  C.  R.  375. 

726.  The  whole  record  of  the  proceedings  of 
the  admiralty  court  in  which  the  properly  in- 
sured was  condemned,  cannot  be  read  in  evi- 
dence; the  sentence  of  the  court  not  requiring 
the  whole  proceedings  to  explain  them.  3Iar- 
shall  V.  The  Union  Insurance  Company,  2  Wash. 
C.  C.  R.  452. 

727.  Uidess,  under  peculiar  circumstances,  no 
part  of  the  record  other  than  the  sentence,  is 
evidence ;  and  the  party  wishing  to  bring  him- 
self within  the  exceptions,  must  stale  the  pur- 
pose for  which  he  means  to  read  other  parts  of 
the  record,  and  confine  himself  to  those  parts. 
Ibid. 

728.  S.  and  B.  entered  into  a  partnership,  and 
it  was  agreed  that  the  separate  debts  of  B.  should 
be  assumed  by  the  fiim,  and  a  bond  was  given 
by  B.,  with  sureties,  to  indemnify  S.  against  loss 
by  the  said  assumption.  In  an  action  against  the 
sureties  by  S.,  after  the  dissolution,  an  award 
given  in  favour  of  8.  in  a  reference  entered  into 
between  S.  and  B.,  the  award  having  been 
founded  on  the  acknowledgments  of  B.,  and  not 
confined  to  the  assumed  debts,  cannot  be  given 
in  evidence.  Assignees  of  Simonton  v.  Boucher 
et  al.,  2  Wash.  C.  C.  R.  473. 

729.  Entries  made  by  S.  or  B.,  in  the  partner- 
ship books,  after  the  dissolution,  cannot  be  given 
in  evidence  against  the  sureties;  but  evidence 
of  the  confessions  of  B.  may  be  given.     Ibid. 

730.  Entries  made  after  the  dissolution  may 
be  given  in  evidence  against  the  party  who 
made  them.     Ibid. 

731.  Where,  in  a  will,  there  was  a  devi.se  of 
a  ho\ise  and  lot  in  Fourth  street,  Philadelphia, 
and  the  te.^^tator  had  no  properly  in  Fourth  street, 
but  he  had  a  house  and  lot  in  Third  street,  it  is 
a  latent  ambiguity,  and  may  b(>  explained  by 
parol  testimony.  Lessee  of  Allen  v.  Lyons,  2 
Wash.  C.  C.  R.  475. 

732.  A  commission  which  has  been  executed 
and  reiurned,  was  set  aside,  because  if  had  been 
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opened  by  one  of  the  officers  of  the  government, 
before  it  came  into  the  hands  of  the  clerk  of  the 
court.  United  States  v.  Price's  AdmWs,  2  Wash. 
C.  C.  R.  356. 

733.  Where  accounts  have,  on  notice  from  the 
plainlifTto  the  defendant  to  produce  them,  been 
delivered  to  the  plaintiff,  and  retained  by  him, 
and  without  objection,  the  defendant  may  insist 
on  their  being  read  on  the  trial  of  the  cause. 
Corps  V.  Robinson,  2  Wash.  C.  C.  R.  388. 

734.  The  confession  of  the  party  in  his  answer 
to  a  bill,  or  in  writing,  under  his  hand,  that  the 
money  laid  out  belonged  to  the  person,  is  suffi- 
cient evidence  thereof.  Phillips  et  al.  v.  Cram- 
mond  et  al,  2  Wash.  C.  C.  R.  441. 

735.  The  copy  of  a  record  of  the  condemna- 
tion of  the  property  insured,  was  offered  in  evi- 
dence without  the  seal  of  the  officer  who  made 
out  the  copy,  but  there  were  on  the  margin  of 
each  page,  flourishes  with  the  pen.  No  proof 
was  giverhthat  the  officer  had  or  had  not  a  seal. 
The  court  rejected  the  evidence.  Talcott  v.  The 
Delaware  Ins.  Co.,  2  Wash.  C.  C.  R.  449. 

736.  A  copy  of  the  manifest  of  the  cargo  taken 
in  at  Havana,  and  certified  without  a  seal,  by  a 
notary,  with  a  certificate  signed  by  three  nota- 
ries, that  full  faith  and  credit  ought  to  be  given 
to  the  acts  of  their  associate,  was  not  permitted 
to  be  read  in  evidence,  because  it  did  not  appear 
that  the  notary  had  charge  of  these  papers,  and 
authority  to  authenticate  them.     Ibid. 

737.  The  bill  of  lading  is  evidence  of  interest ; 
and  the  jury,  in  the  absence  of  an  invoice,  can 
easily  estimate  the  value  of  the  cargo.     Ibid. 

738.  A  certificate  of  the  register  of  the  vice 
admiralty  court  was  produced,  which  stated  that 
the  warrant  on  which  it  was  founded  was  lost ; 
the  certificate  is  not  evidence,  but  the  fact  of  the 
loss  must  be  proved  under  a  commission.  Ro- 
binson V.  Clifford,  2  Wash.  C.  C.  R.  1. 

739.  Written  statutes  and  edicts  of  foreign 
countries,  must  be  produced  ;  common  or  un- 
written laws  may  be  proved  by  parol.     Ibid. 

740.  Evidence  of  a  usage  to  explain  some 
clause  in  the  contract  of  insurance,  is  regular; 
but  it  can  only  be  resorted  to  when  the  law  is 
unsettled  ;  and  then  the  construction  must  be 
determined  by  the  usage,  and  not  by  the  opinions 
of  witnesses.  Winthrop  v.  The  Union  Ins.  Co.,  2 
Wash.  C.  C.  R.  7. 

741.  Deposition  taken  under  a  commission 
issued  to  a  place  where  the  commissioners  are 
prohibited  e,\ecuting  the  commissions,  taken  ac- 
cording to  the  law  of  the  place,  in  the  presence 
of  the  commissioners,  by  the  judge,  may  be  read 
in  evidence.  If  all  the  interrogatories,  either  in 
form  or  substance,  are  not  put  to  the  witnesses, 
the  evidence  cannot  be  read.     Ibid. 

742.  It  is  no  objection  to  reading  a  deposition, 
taken  abroad,  that  the  witnesses  had  previously 
been  examined  and  cross-e.xamined  under  a 
commission  in  the  United  States.     Ibid. 

743.  The  prote.st  of  some  of  the  crew,  taken 
at  the  Isle  of  France,  was  permitted  to  be  read, 
!o  invalidate  their  evidence  under  a  commission. 
Ibid. 

744.  A  patent  for  land  is  only  prima  facie 
eridence  of  title ;  but  if  the  previous  steps  for 


vesting  a  title  be  not  performed,  proof  of  such 
omission  will  defeat  the  same.  Lessee  of  Huide- 
koper  V.  Burrtts,  1  Wash.  C.  C.  R.  109. 

745.  It  seems  that  depositions  sworn  to,  but 
not  signed  by  the  witness,  may  be  read  in  evi- 
dence. Kelland  v.  Bisset,  1  Wash.  C.  C.  R. 
144. 

746.  Each  interrogatory  in  a  commission 
should  be  answered  separately,  at  least  in  sub- 
stance ;  and  the  omission  of  such  answer  is  fatal 
to  the  whole  commission,  although  the  witness, 
in  answering  the  general  interrogatory,  says,  that 
he  knows  nothing  further  material  to  either 
party.     Hurst  v.  M'Niel,  1  Wash.  C.  C.  R.  70. 

747.  The  copy  of  a  will  of  land  lying  in  Penn- 
sylvania, made  in  New  York,  proved  before  the 
surrogate  of  New  York,  by  one  of  the  subscrib- 
ing witnesses,  who  also  proved  that  the  other 
two  witnesses  attested  the  same  in  presence  of 
the  testator;  the  copy  being  authenticated  under 
the  seal  of  the  surrogate  office,  and  entered  in 
the  register-general's  office  in  Pennsylvania,  is 
not  admissible  in  evidence  in  the  state  of  Penn- 
sylvania. Lessee  of  Hylton  v.  Brown,  1  Wash. 
C.  C.  R.  298. 

748.  In  all  cases,  no  matter  where  the  will  is 
made  and  proved,  if  it  concern  land  in  Pennsj-l- 
vania,  it  must  be  proved  by  two  witnesses. 
Ibid. 

749.  A  survey  made  by  a  deputy  survej-or, 
belonging  to  a  different  district  from  that  in 
which  the  survey  is  made,  although  specially 
authorized  to  make  it,  by  an  order  from  the  sur- 
veyor-general, is  not  valid  :  and  cannot  be  given 
in  evidence,  either  as  an  execution  of  the  war- 
rant, or  as  evidence  per  se,  to  show  the  location 
of  the  warrant,  being  made  on  ex  parte  evidence. 
But  the  surveyor  who  made  it  may  use  it  as  a 
memorandum  to  show  how  the  land  might  be 
located,  from  the  calls  of  the  warrant.  Lessee 
of  Harry  Gordon  v.  Kerr  et  al,  1  Wash.  C.  C.  R. 
322. 

750.  If  a  record  be  produced  to  prove  a  fact, 
and  is  found  to  be  deficient  or  imperfect,  it  can- 
not be  assisted  by  evidence  dehors  the  same, 
but  the  perfect  record  must  be  produced.  Les- 
see of  James  v.  Stookey  et  al,  1  Wash.  C.  C.  R. 
330. 

751.  A  diagram  made  of  the  tract  of  land  in 
dispute,  and  of  the  adjoining  land,  offered  to 
show  the  boundaries  of  the  land,  cannot  be 
given  in  evidence,  because  it  was  not  made  un- 
der the  order  of  the  court.     Ibid. 

752.  The  court  refused  to  admit  in  evidence 
a  verdict  and  judgment  given  in  the  supreme 
court  of  the  state,  in  a  case  where  a  person  who 
had  lands  called  for  by  the  warrant,  because  it 
was  between  different  persons,  and  upon  a  dif- 
ferent question.     Ibid. 

753.  The  copy  of  an  award,  exemplified  by 
the  certificate  of  the  proper  officer  of  one  of  the 
courts  of  the  state,  cannot  be  read  in  evidence, 
because  the  act  of  assembly  of  1715,  which 
authorizes  the  recording  of  certain  instruments, 
relates  only  to  deeds,  and  not  to  awards.  If  the 
original  were  lost,  or  in  the  possession  of  the  ad- 
verse party,  the  contents  might  be  proved  by  a 
witness;  but  the  attestation  of  the  clerk  is  not 
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evidence.     Lessee  of  James  v.  Gordon  et  al.,  1 
Wash.  C.  C.  R.  333. 

754.  A  paper  signed  A  B,  as  attorney  for  B 
C.  cannot  be  reatl  in  evidence,  without  the 
power  of  attorney  being  produced.     Ibid. 

755.  Deeds  of  commissioners  of  ta.\es  were 
suffered  to  be  read,  reserving  the  question  of 
their  regularity,  although  it  did  not  appear  that 
district  assessors  had  been  appointed  ;  and  the 
deeds  were  under  the  common  seal  of  the  com- 
missioners, and  not  under  the  private  seal  of 
each  ;  and  the  law  authorized  the  commission- 
ers to  sell,  and  not  to  convey.     Ibid. 

756.  Although  a  paper  has  been  produced  by 
one  party,  on  notice  from  the  other,  it  does  not 
become  evidence,  unless,  from  its  legal  charac- 
ter, it  is  entitled  to  be  such.  Hyllonh  Lessee  v. 
^mwji,  1  Wash.  C.C.R.  344. 

757.  An  original  will  of  lands,  not  proved  ac- 
cording to  law,  cannot  be  read  in  evidence,  al- 
though produced  on  the  notice  of  the  opposite 
party  as  the  will  of  the  person  named  in  it. 
Ibid. 

758.  A  law  of  a  state,  certified  by  the  clerk 
of  the  executive  council,  and  the  seal  of  the  state 
annexed,  is  good  evidence  of  the  law  according 
to  the  provisions  of  the  act  of  congress,  passed 
26th  May,  1790.  As  to  public  acts  of  judicial 
bodies,  or  others,  except  the  laws  or  acts  of  a 
state,  it  directs  who  is  to  authenticate  them. 
United  States  v.  Johns,  1  Wash.  C.  C.  R.  364. 

759.  The  protest  of  the  captain  of  a  vessel, 
cannot  be  read  in  evidence.  Russel  v.  2'Ae  Union 
Insurance  Co.,  1  Wash.  C.  C.  R.  409. 

760.  After  the  record  of  the  proceedings  of  a 
foreign  court  of  admiralty  has  been  read  in  evi- 
dence, without  objection,  it  is  too  late  to  object 
to  it  in  argument.     Ibid. 

761.  The  protest  of  one  of  the  sailors  of  a 
captured  vessel,  made  after  his  return  to  the 
United  State.«,  at  the  first  port,  and  left  with  the 
broker  of  the  assurers,  to  fix  the  period  from 
which  the  loss  was  to  be  paid,  may  be  given  in 
evidence  for  that  purpose  i  but  it  is  not  evidence 
of  any  fact  contained  in  it.  Ruan  v.  Gardner, 
iWash.C.C.R.  145. 

762.  Evidence  to  prove  a  particular  course  of 
trade,  or  other  matters  in  the  nature  of  facts,  is 
proper;  but  not  to  prove  what,  or  how  the  law 

,is  considered  by  merchants.     Ibid. 

763.  Under  the  clause  introduced  into  poli- 
cies of  insurance,  relative  to  the  sentence  of  a 
foreign  court  of  admiralty,  the  foreign  sentence 
is  not  conclusive,  in  our  courts,  to  falsify  the 
warranty,  which  the  assured  is  still  at  liberty  to 
vindicate.  The  underwiilers  may,  nevertheless, 
read  the  proceedings  of  the  foreign  court  in  evi- 
dence, though  not  as  conclusive  evidence.  Cal- 
breath  v.  Gracy,  1  Wash.  C.  C.  R.  219. 

764.  A  certificate  given  by  a  supercargo,  upon 
his  return  from  the  voyage  insured,  and  who,  at 
the  lime  it  is  offered,  is  dead,  is  inadmissible  to 
prove  the  plaintiff's  interest  in  the  return  cargo. 
Evidence  cannot  be  given  to  prove  what  the  su- 
percargo had  declared  on  this  subject.  Bcale  v. 
Pettit  etal,l  Wash.  C.  C.  R.  241. 

765.  In  an  action  of  assumpsit,  if  one  party 
relies  upon  an  account  delivered  by  the  other 


party,  without  other  proof  to  establish  his  de- 
mand, the  party  producing  the  account  may  dis- 
charge himself  by  relying  on  the  items  of  credit 
on  the  other  side  of  the  account.  Morris  v. 
i/»r.s?,  1  Wash.  C.C.R.  433. 

766.  If  the  credit  side  of  an  account  is  taken 
to  charge  the  person  who  delivered  it,  the  items 
on  the  debit  side  must  also  be  admitted  as  proved 
by  the  account.     Ibid. 

767.  A  certified  statement  of  a  balance  due, 
and  the  report  thereof  to  the  comptroller,  is  not 
such  a  transcript  from  the  books  and  proceed- 
ings of  the  treasury  as  may  be  given  in  evidence 
under  the  2d  section  of  the  act  of  3d  March, 
1797.  United  States  \.  Patterson.  Gilpin's  D.  C. 
R.  47. 

7G8.  The  provisions  of  the  act  of  3d  March, 
1825,  substitute  a  certified  statement  of  settled 
account,  as  evideuce  in  suits  against  deputy 
postmasters  in  lieu  of  the  certified  copy  of  the 
account  current  required  by  the  provisions  of 
the  act  of  30th  April,  1810.  Postmaster-General 
V.  Rice,  Gilpin's  D.  C.  R.  562. 

769.  The  letters  and  transactions  between  the 
officers  of  the  government,  and  a  debtor  to  the 
United  States,  relative  to  his  account,  may  be 
given  in  evidence  under  a  plea  of  payment. 
United  States  v.  Bcattic,  Gilpin's  D.  C.  R.  97. 

770.  An  entry  in  the  log-book  is  prima  facie 
evidence  of  its  truth  in  every  particular,  and  to 
be  falsified,  must  be  disproved  by  satisfactory 
evidence.  Douglass  v.  Eyre,  Gilpin's  D.  C.  R. 
153. 

771.  A  decree  is  binding  and  conclusive,  with 
respect  to  the  subject-matter  in  which  it  acts, 
but  does  not  affect  the  rights  of  third  persons, 
who  were  not  parties  to  the  cause  in  which  the 
decree  was  rendered.  ATCall,  Smilie  Sf  Co.  v. 
Harrison  et  al.,  1  Brockenb.  C.  C.  R.  126. 

772.  An  account  taken  from  the  books  of  a 
merchant's  clerk,  who  is  dead,  is  not  admissible 
evidence,  in  an  action  on  the  account,  unless 
such  books  were  the  original  books  of  entry, 
and  kept  by  a  clerk  who  could  have  proved,  if 
living,  the  delivery  of  the  goods ;  and  his  hand- 
writing must  also  be  proved.  When  such  an 
account  is  offereil,  collateral  testimony,  as  for 
example  a  letter  from  the  defendants,  acknow- 
ledging, in  general  terms,  a  balance  due  the 
plaintiff,  will  not  be  admitted  to  verify  an  ac- 
count, which  woulil  be  otherwise  inadmissible. 
It  must  apply  to  the  account  itself,  and  not 
merely  to  general  transactions,  which  have  no 
tendency  to  verify  the  particular  account  pro- 
duced, but  would  equally  support  a  claim  for  a 
small  or  large  amount.  Owen  v.  Adams.  1  Brock- 
enb. C.  C.  R.  72. 

773.  A  claim  to  a  vessel  and  cargo,  filed  in  an 
?idmiralty  cause,  though  sworn  to,  is  not  evi- 
dence. The  law  does  not  allow  to  the  affidavit, 
made  to  them,  the  dignity  of  testimony.  If  it 
amount  to  any  thing,  it  is  to  no  more  than  "the 
exclusion  of  a  conclusion."  27te  Thomas  and 
Henry,  1  Brockenb.  C.  C.  R.  357. 

774.  A  partion  granted  by  the  governor  of  a 
state,  is  evidence,  per  se,  without  any  further 
proof.  United  States  v.  Wilson  and  Porter,  Bald- 
win's C.  C.  R.  91. 
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775.  A  certificate  by  the  secretary  of  state, 
that  a  person  has  been  recognised  by  the  de- 
partment of  state  as  a  foreign  minister,  is  full 
evidence  that  he  has  been  authorized  and  named 
as  such,  by  the  President  of  the  United  States. 
United  States  v.  Benner,  Baldwin's  C.  C.  R.  238. 

776.  The  log-book  is  not  proof,  per  se,  of  the 
facts  therein  stated,  e.vcept  in  certain  cases  pro- 
vided for  by  statute.  United  States  v.  Gibert, 
2Snmner'sC.  C.  R.  19. 

777.  Where  the  public  officers  are  authorized 
by  law  to  certify  to  certain  facts,  their  certifi- 
cates to  these  facts  are  competent  evidence 
thereof.     Ibid. 

778.  A  party  will  not  be  allowed  to  give  oral 
testimony  to  the  contents  or  purport  of  any  in- 
dictment, verdict,  or  judgment;  as  the  best  evi- 
dence is  the  original  paper,  or  a  certified  copy. 
Gass  V.  Stinson,  2  Sumner's  C.  C.  R.  453. 

779.  On  a  suit  brought  by  the  United  States 
against  the  representatives  of  a  surety  of  M.  and 
H.,  contractors  to  furnish  rations  to  the  troops  of 
Virginia  and  Maryland,  for  the  year  1802,  a  let- 
ter from  the  department  of  war.  not  authenti- 
cated in  the  form  prescribed  by  the  act  of  con- 
gress, claiming  advances  made  to  the  principals, 
up  to  the  6th  of  January,  1803,  is  inadmissible 
in  evidence;  and  no  admission  of  its  correct- 
ness, express  or  implied,  by  the  principals,  can 
bind  the  surety.  Pendletonh  Ex'r  v.  The  United 
States,  2  Brockenb.  C.  C.  R.  75. 

780.  Where  process  is  to  be  served  on  the 
thing  itself,  which  is  the  subject  of  controversy, 
and  where  the  mere  possession  of  the  thing  it- 
self, by  the  service  of  that  process,  and  making 
proclamation,  authorizes  the  court  to  decide 
upon  it,  without  notice  to  any  individual  what- 
ever ;  it  is  a  proceeding  in  rem,  to  which  all  the 
world  are  parties:  and  in  every  such  case,  the 
decree  is  conclusive  evidence  against  all  parties 
interested,  though  not  brought  before  the  court 
by  process.  Mankin  v.  Chandler  ^  Co..  2  Brock- 
enb. C.  C.  R.  125. 

781.  Nothing  done  at  the  treasury,  which  did 
not  fall  within  the  scope  of  the  authority  of  the 
accounting  officers,  in  settling  accounts,  can  be 
received  in  evidence.  In  the  case  of  the  United 
States  V.  Buford,  7  Peters,  29,  it  was  held  by  the' 
supreme  court,  that  an  account  stated  at  the 
treasury  department,  which  does  not  arise  in  the 
ordinary  mode  of  doing  business  in  that  depart- 
ment, can  derive  no  additional  validity  from 
being  certified  under  the  act  of  congress.  Such 
statements  at  the  treasury  can  only  be  regarded 
as  establishing  items  lor  moneys  disbursed 
through  the  ordinary  channels  of  the  depart- 
ment, when  the  transactions  are  shown  by  its 
books.  Cox  and  Dick  v.  The  United  States,  6 
Peters,  202. 

782.  An  account  stated  at  the  treasury  de- 
partment, which  does  not  arise  in  the  ordinary 
mode  of  doing  business  in  that  department,  can 
derive  no  additional  validity  from  being  certified 
under  the  act  of  congress.  A  treasury  statement 
can  only  be  regarded  as  establishing  items  for 
moneys  disbursed  through  the  ordinary  channels 
of  the  department,  when  the  transactions  are 
shown  by  its  books.    In  these  cases,  the  officers 
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may  well  certify ;  for  they  must  have  official 
knowledge  of  the  facts  stated.  United  States  v. 
Buford,  7  Peters,  29. 

783.  But  when  moneys  come  into  the  hands 
of  an  individual,  not  through  the  officers  of  the 
treasury,  or  in  the  regular  course  of  official  duty, 
the  books  of  the  treasury  do  not  exhibit  the 
facts,  nor  can  they  be  known  to  the  officers  of 
the  department.  In  such  a  case,  the  claim  of 
the  United  States  for  money  thus  in  the  hands 
of  a  third  person  must  be  established,  not  by  a 
treasury  statement,  but  by  the  evidence  on 
which  that  statement  was  made.     Ibid. 

784.  A  treasury  transcript,  produced  in  evi- 
dence by  the  United  States,  in  an  action  on  a 
bond  for  the  performance  of  a  contract  for  the 
supply  of  rations  to  the  troops  of  the  United 
States,  contained  items  of  charge  which  were 
not  objected  to  by  the  defendant.  The  defend- 
ant objected  to  the  following  items,  as  not  proved 
by  the  transcript:  "February  19th,  1818,  for 
warrant  1680,  favour  of  Richard  Smith,  dated 
27th  December,  1817,  and  11th  February,  1818, 
twenty  thousand  dollars."  And  on  the  11th  of 
April,  of  the  same  year,  another  charge  was 
made  '-for  warrant  No.  1904,  for  the  payment 
of  his  two  drafts,  favour  of  Alexander  M'Cor- 
mick,  dated  11th  and  17th  of  March,  1818,  for 
ten  thousand  dollars."  And  on  the  14th  of  May, 
of  the  same  year,  a  charge  was  made  "  for  war- 
rant No.  2038,  being  in  part  for  a  bill  of  ex- 
change in  favour  of  Richard  Smith,  for  twenty 
thousand  dollars,  twelve  thousand  eight  hundred 
and  thirty-two  dollars  and  seventy-eight  cents." 
And  one  other  warrant  was  charged,  June  22d, 
"  for  a  bill  of  exchange  in  favour  of  Richard 
Smith,  dated  June  22d,  1810,  four  thousand  dol- 
lars; and  also  a  warrant  to  Richard  Smith,  per 
order,  for  eight  thousand  dollars."  These  items, 
the  circuit  court  instructed  the  jury,  were  not 
sufficiently  proved  by  being  charged  in  the  ac- 
count, and  certified  under  the  act  of  congress. 
By  the  court : — The  officers  of  the  treasury  may 
well  certify  facts  which  come  under  their  official 
notice,  but  they  cannot  certify  those  which  do 
not  come  within  their  own  knowledge.  The 
execution  of  bills  of  e.xchange  and  orders  for 
money  on  the  treasury,  though  they  may  be 
"connected  with  the  settlement  of  an  account," 
can'iot  be  officially  known  to  the  accounting 
officers.  In  such  cases,  however,  provision  has 
been  made  by  law,  by  which  such  instruments 
are  made  evidence,  without  proof  of  the  hand- 
writing of  the  drawer.  The  act  of  congress  of 
the  3d  of  March,  1797,  makes  all  copies  of  pa- 
pers relating  to  the  .settlement  of  accounts  at  the 
treasury,  properly  certified,  when  produced  in 
court  annexed  to  the  transcript,  of  equal  validity 
with  the  originals.  Under  this  provision,  had 
copies  of  the  bills  of  exchange  and  orders,  on 
which  these  items  were  paid  to  Smith  and 
M'Cormick,  been  duly  certified  and  annexed  to 
the  transcript,  the  same  effect  must  have  been 
given  to  them  by  the  circuit  court,  as  if  the  ori- 
ginal had  been  produced  and  proved.  And  eveTy 
transcript  of  accounts  from  the  treasurj-,  which 
contains  items  of  payments  made  to  others,  on 
the  authority  of  the  person  charged,  should  have 
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annexed  to  it  a  duly  certified  copy  of  the  instru- 
ment which  authorized  such  payments.  And  so 
in  every  case  where  the  government  endeavours 
by  suit  to  hold  an  individual  liable  for  acts  of 
his  agent.  The  agency,  on  which  the  act  of  the 
government  was  founded,  should  be  made  to  ap- 
pear by  a  duly  certified  copy  of  the  power.  The 
defendant  would  be  at  liberty  to  impeach  the 
evidence  thus  certified  \  and,  under  peculiar  cir- 
cumstances of  alleged  fraud,  a  court  might  re- 
quire the  production  of  the  original  instrument. 
This,  however,  would  depend  upon  the  exercise 
of  the  discretion  of  the  court,  and  could  only  be 
enforced  by  a  continuance  of  the  cause  until  the 
original  should  be  produced.  Untied  States  v. 
Jones,  8  Peters,  375. 

785.  The  following  item  in  the  treasury  tran- 
script was  not  admissible  in  evidence:  "To 
accounts  transferred  from  the  books  of  the  se- 
cond auditor  for  this  sum,  standing  to  his  debit, 
under  said  contract,  on  the  books  of  the  second 
auditor,  transferred  to  his  debit  on  those  of  this 
officer,  forty-five  thousand  dollars."  The  act 
of  congress,  in  making  a  "  transcript  from  the 
books  and  proceedings  of  the  treasury"  evi- 
dence, does  not  mean  the  statement  of  an  ac- 
count in  gross,  but  a  statement  of  the  items, 
both  of  the  debits  and  credits,  as  they  were 
acted  upon  by  the  accounting  officers  of  the  de- 
partment. On  the  trial,  the  defendant  shall  be 
allowed  no  credit  on  vouchers,  which  have  not 
been  rejected  by  the  treasury  officers,  unless  it 
was  not  in  his  power  to  have  produced  them ; 
and  how  could  a  proper  efTect  be  given  to  this 
provision,  if  the  credits  be  charged  in  gross? 
The  defendant  is  unquestionably  entitled  to  a 
detailed  statement  of  the  items  which  compose 
his  account.     Ibid. 

786.  The  defendant,  in  an  action  by  the  Uni- 
ted States,  where  a  treasury  transcript  is  pro- 
duced in  evidence  by  the  plaintiffs,  is  entitled 
to  the  credits  given  to  him  in  the  account  3  and 
in  claiming  those  credits,  he  does  not  waive  any 
objection  to  the  items  on  the  debit  side  of  the 
account.  He  is  unquestionably  entitled  to  the 
evidence  of  the  decision  of  the  treasury  officers 
upon  his  vouchers,  without  reference  to  the 
charges  made  against  him.  And  he  may  avail 
himself  of  that  decisiouj  without  in  any  degree 

.restricting  his  right  to  object  to  any  improper 
charge.  The  credits  were  allowed  the  defend- 
ant on  the  vouchers  alone,  and  without  reference 
to  the  particular  items  of  demand  which  the 
government  miglit  have  against  him.  And  the 
debits,  as  well  as  the  creilits,  must  be  estab- 
lished on  distinct  and  Irgal  evidence.     Jbid. 

787.  The  defendant  is  entilletl  to  a  certified 
statement  of  his  credits,  as  allowed  by  the  ac- 
counting officers ;  and  he  has  a  riglit  to  claim 
the  full  benefit  of  them,  in  a  suit  by  the  govern- 
ment ;  and  under  no  circumstances  has  the  go- 
vernment a  ritrht  to  witlidraw  credits  which 
have  been  fairly  allowed.     Ihid. 

788.  The  law  has  prescribed  llie  mode  by 
which  treasury  accounts  shall  be  made  evidcMice  ; 
and  whilst  an  individual  may  claim  the  benefit 
of  this  rule,  the  government  can  set  up  no  ex- 
emption from  its  operation.     In  the  performance 


of  their  official  duty,  the  treasury  oflicers  act 
under  the  authority  of  law  ;  their  acts  are  pub- 
lic, and  aff"ect  the  rights  of  individuals  as  well 
as  those  of  the  government.  In  the  adjustment 
of  an  account,  they  sometimes  act  judicially, 
and  their  acts  are  all  recorded  on  the  books  and 
files  of  the  treasury  department.  So  far  as  they 
act  strictly  within  the  rules  prescribed  for  the 
exercise  of  their  powers,  their  decisions  are,  in 
efTect,  final ;  for  if  an  appeal  be  made,  they  will 
receive  judicial  sanction.  Accounts,  amounting 
to  many  millions  annually,  come  under  the  ac- 
tion of  these  officers.  It  is,  therefore,  of  great 
importance  to  the  public,  and  to  individuals, 
that  the  rules  by  which  they  exercise  their 
powers  should  be  fixed  and  known.     Ibid. 

789.  In  every  treasury  account  on  which  suit 
is  brought,  the  law  requires  the  credits  to  be 
stilted  as  well  as  the  debits.  These  credits 
the  officers  of  the  government  cannot  properly 
either  suppress  or  withhold.  They  are  made 
evidence  in  the  case,  and  were  designed  by  the 
law  for  the  benefit  of  the  defendant.     Ibid. 

790.  0.  made  a  contract  with  the  government 
to  supply  the  troops  of  the  United  States  with 
rations  within  a  certain  district,  and  executed  a 
bond  and  contract  agreeably  to  the  usages  of 
the  war  department.  The  United  States  brought 
an  action  against  O.  on  the  bond,  and  gave  in 
evidence  the  contract  annexed  to  the  bond,  and 
a  treasury  statement,  which  showed  a  balance 
against  0.  The  United  Slates  also  gave  in  evi- 
dence another  transcript  to  prove  that  0.,  under 
a  previous  account,  had  been  paid  a  balance  of 
nineteen  thousand  one  hundred  and  forty-nine 
dollars  and  one  cent,  slated  to  be  due  to  him, 
which  was  paid  to  his  agent,  under  a  power  of 
attorney,  and  the  receipt  for  the  same  endorsed 
on  the  back  of  the  account.  The  circuit  court 
instructed  the  jury,  that  the  second  transcript 
was  not  evidence,  per  se,  to  establish  the  items 
charged  to  O.  Held,  that  there  was  no  error  in 
this  instruction.  United  States  v.  Jones,  8  Peters, 
387. 

791.  The  counsel  for  the  United  States  also 
gave  in  evidence  the  power  of  attorney  to  R. 
Smith,  and  his  receipt,  proved  by  Smith,  that 
the  money  received  by  him,  under  the  said 
power  of  attorney,  was  applied  to  the  credit  of 
0.  in  the  Bank  of  the  United  States  at  Washing- 
ton j  which  payment  the  witness  supposed  was 
made  known  to  O.,  though  he  could  not  speak 
positively  on  the  subject,  as  he  did  not  commu- 
nicate the  information  to  him.  And  the  counsel 
who  offered  this  evidence  stated,  that  fie  offered 
it  to  show  that  the  accounts  between  0.  and  the 
government,  under  the. contract  of  the  15th  of 
January,  1817,  had  been  settletl  up  to  that  time, 
and  that  the  balance  of  nineteen  thousand  one 
hundreil  ami  forty-nine  dollars  and  one  cent  had 
been  paid  to  Smith,  as  the  agent  of  0.,  and  that 
he  olll'red  the  evidence  for  no  other  purpose. 
'I'he  counsel  for  the  United  States  then  gave  in 
evidence  to  the  jury,  a  subsequent  account  be- 
twe(!n  O.  and  the  government,  under  the  con- 
tract. And,  on  the  prayer  of  the  defendant,  the 
circuit  court  instructetl  the  jury,  "that  the  said 
accounts  were  not  competent,  per  se,  U])on  which 
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to  charge  the  defendant  or  his  intestate  for  any 
sums  therein  contained,  further  than  the  mere 
payment  of  money  from  the  treasury  to  the  said 
intestate,  or  to  his  authorized  agent."  By  the 
Court:— The  items  embraced  by  this  instruction 
were  charges  made  against  0.  for  the  acts  of 
certain  persons,  alleged  to  be  his  agents,  without 
annexing  to  the  transcript  copies  of  any  papers 
showing  their  agency,  or  offering  any  proof  that 
they  acted  under  the  authority  of  0. .  the  cir- 
cuit court,  therefore,  properly  instructed  the 
jury,  that  the  transcript,  per  se,  did  not  prove 
these  items.     Ibid. 

792.  The  plaintiffs  then  proved  by  R.  S.  that 
he  received,  as  the  agent  of  0.,  six  thousand 
three  hundred  and  fifty  dollars  and  ninety-nine 
cents,  on  warrant  No.  5471,  under  the  contract, 
and  that  the  same  was  applied  to  the  credit  ot 
0.  in  the  Bank  of  the  United  States  at  Washing- 
ton, of  which  payment  the  witness  believed  0. 
had  notice.  The  counsel  for  the  plainlifTs  stated, 
that  they  confined  their  claim  to  the  above  item, 
which  was  the  first  one  charged  in  the  treasury 
account  exhibited.  The  counsel  for  the  defend- 
ant then  moved  the  court  to  instruct  the  jury, 
that  this  account,  as  also  the  preceding  one 
ofTered  in  evidence  by  the  plaintiffs,  was  evi- 
dence for  the  defendants,  of  the  items  of  credits 
contained  in  either,  and  that  in  claiming  them 
he  did  not  admit  the  debits;  which  instruction 
was  given  by  the  court,  and  to  which  an  excep- 
tion was  taken.  By  the  Court:  — This  instruc- 
tion involves  the  same  question  which  has 
already  been  decided  between  the  same  parlies, 
at  the  present  term.  There  was  no  error  in 
giving  the  instruction.     Ibid. 

793.  In  the  further  progress  of  the  trial,  the 
plaintiffs  offered  to  withdraw  from  the  jury  the 
said  two  accounts  mentioned  in  the  preceding 
exception,  and  all  the  evidence  connected  with 
said  accounts,  to  which  the  defendant's  counsel 
objected,  and  the  court  refused  the  motion.  By 
the  Court: — A  treasury  account  which  contains 
credits  as  well  as  debits,  is  evidence  for  the 
defendant  as  well  as  the  government ;  and  un- 
less there  be  an  abandonment  of  the  suit  by  the 
counsel  for  the  government,  it  has  no  right  to 
withdraw  from  the  jury  any  part  of  the  credits 
relied  on  by  the  defendant.     Ibid. 

794.  The  circuit  court,  on  the  prayer  of  the 
defendant,  instructed  the  jury,  that  the  transcript 
from  the  books  and  proceedings  of  the  treasury, 
can  only  be  regarded  as  establishing  such  of  the 
items  of  debit,  in  the  account  stated  in  the  said 
transcript,  as  are  for  moneys  disbursed  through 
the  ordinary  channels  of  the  treasury  depart- 
ment, where  the  transactions  are  shown  by  its 
books,  and  where  the  officers  of  the  department 
must  have  had  official  knowledge  of  the  facts 
stated  :  but  that  the  transcript  is  evidence  for 
the  defendant  of  the  full  amount  of  the  credits 
therein  slated  ;  and  that,  by  relying  on  the  said 
transcript,  as  evidence  of  such  credits,  the  de- 
fendant does  not  admit  the  correctness  of  any 
of  the  debits  in  the  said  account,  of  which  the 
Lianscript  is  not,  per  se,  evidence  ;  and  that  the 
said  transcript  is  not,  per  se,  evidence  of  any  of 
the  items  of  debit  therein  stated,  except  the 


first.  By  the  Court:  — The  correctness  of  the 
principle  laid  down  by  the  circuit  court  in  this 
instruction,  has  been  recognised  by  the  supreme 
court,  in  a  case  between  the  same  parties,  at 
the  present  term.     Ibid. 

795.  The  provisions  of  the  act  of  3d  March, 
1825,  substitute  a  certified  statement  of  settled 
account,  as  evidence  in  suits  against  depaty 
postmasters,  in  lieu  of  the  certified  copy  of  the 
account  current  required  by  the  provisions  of  the 
act  of  30th  April,  1810.  Postmaster-General  v. 
Rice,  Gilpin's  D.  C.  R.  562. 

796.  The  auditor's  report  of  a  balance  due 
from  a  person  accountable  for  public  money,  is  a 
guide  to  the  comptroller  as  to  the  amount  to  be 
sued  for,  but  not  evidence  for  the  court  of  the  debt. 
United  States  v.  Patterson,  Gilpin's  D.  C.  R.  47. 

797.  It  appeared  that  the  defendant  offered 
to  read  in  evidence  certain  passages  from  a 
public  document  mentioned  in  the  bill  of  ex- 
ceptions. The  plaintiffs'  counsel  consented  to 
its  being  read  as  the  defendant's  evidence ;  and 
after  the  same  was  read,  the  plaintiffs'  counsel 
requested  the  court  to  instruct  the  jury,  that  the 
conversation  of  the  defendant  with  Mr.  Dickens 
and  Mr.  M-Lean,  read  from  the  executive  docu- 
ment, was  not  evidence  to  the  jury  of  the  facts 
stated  in  such  conversation;  which  instruction 
the  court  refused  to  give.  The  Court  said:  — 
The  entire  document  referred  to  is  not  set  out 
in  the  bill  of  exceptions  ;  and  from  what  is 
stated,  no  conversation  of  the  character  objected 
to  appears.  But  the  evidence  was  admitted  by 
consent.  The  plaintiffs  were  entitled  to  have 
the  whole  document  read,  and  it  was  all  in  evi- 
dence before  the  court  and  jury.  Bui  the  objec- 
tion, on  the  ground  that  some  of  the  facts  stated 
were  only  hearsay  evidence,  fails.  The  docu- 
ment, so  far  as  it  appears  on  the  bill  of  excep- 
tions, contains  no  such  conversation.  This  in- 
struction was,  therefore,  properly  refused.  The 
United  States  w.Lane,  12  Peters,  1. 

798.  The  admissions  of  a  defendant,  that  he 
is  indebted  to  the  plaintiff  on  promissory  notes, 
when  proved  by  competent  testimony,  are  suffi- 
cient evidence  of  the  transfer  of  negotiable 
paper,  without  proof  of  the  handwriting  of  the 
payor.  Whether  the  evidence  was  legally  com- 
petent for  that  purpose,  or  not,  is  a  question  for 
the  court,  and  not  for  the  jury,  in  the  absence 
of  J.11  contradictory  testimony.  M-Neil  v.  Hol- 
brook,  12  Peters,  84. 

799.  By  the  act  of  the  legislature  of  Georgia, 
of  15th  December,  1810,  the  assignment  or  en- 
dorsement of  a  promissory  note  is  made  suffi- 
cient evidence  thereof,  without  the  necessity  of 
proving  the  handwriting  of  the  assignor.  The 
judiciary  act  of  1789  declares  that  the  laws  of 
the  several  states,  except  when  the  constitution, 
treaties,  or  statutes  of  the  United  States  require 
otherwise,  are  to  be  rules  of  decision  m  the 
courts  of  the  United  States,  in  trials  at  common 
law,  where  they  apply.  The  court  does  not 
perceive  any  sufficient  reason  for  construing  this 
act  of  congress,  so  as  to  exclude  fmm  us  provi- 
sions those  statutes  of  the  several  states  which 
prescribe  rules  of  evidence  m  civil  cases,  m 
trials  at  common  law.     Ibid. 
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800.  Evidence  will  be  legal,  as  rebutting  tes- 
timony, or  to  repel  an  imputation  or  charge  of 
fraud,  which  would  not  be  admissible  as  origi- 
nal evidence.  Zacharie  and  Wife  v.  Franklin, 
12  Peters,  151. 

801.  It  is  error,  on  the  trial  of  a  writ  of  right, 
before  the  grand  assize,  to  prevent  the  introduc- 
tion of  written  evidence,  because,  in  a  trial  of 
another  cause,  between  the  demandant  offering 
the  testimony,  and  a  defendant  claiming  in  oppo- 
sition to  the  demandant,  under  the  same  title 
with  that  of  the  defendant  before  the  grand 
assize,  the  court  had  frequently  examined  the 
title  set  up  by  the  written  evidence  offered,  and 
had  become  fully  cognizant  of  it;  and  had,  in 
that  trial,  at  the  suit  of  the  demandant,  in  which 
it  had  been  produced,  decided  that  it  iu  nowise 
tended  to  establish  a  legal  title  to  the  land  in 
controversy,  in  the  demandant.  Bradstrect  v. 
Thomas,  12  Peters,  174. 

802.  The  demandant  had  a  right  to  place 
before  the  assize  all  the  evidence  which  she 
thought  might  tend  to  establish  her  right  of  pro- 
perty, which  had  been  ruled  to  be  competent 
evidence  in  another  suit,  against  the  competency 
of  which,  nothing  was  objected  in  this  suit;  and 
the  assize  had  a  right  to  have  such  evidence 
before  them,  that  they  might  apply  to  it  the  in- 
structions of  the  court,  as  the  law  of  the  case, 
without  which  they  could  not  do  it.     Ibid. 

803.  There  is  a  safer  repository  of  the  adju- 
dications of  courts  than  the  remembrance  of 
judges ;  and  their  declaration  of  them  is  no 
proof  of  their  e.xistence.     Ibid. 

804.  In  a  case  in  equity,  brought  by  appeal 
from  the  court  of  appeals  of  East  Florida,  the 
contents  of  certain  documents  which  contained 
the  agreements  of  the  parties,  were  stated  to 
set  out  in  the  bill.  The  contracts  were  not 
proved  in  the  cause  by  testimony,  nor  was  this 
new  production  accounted  for  by  secondary  evi- 
dence. The  decrees  of  the  Florida  courts  were 
reversed,  and  the  cause  remanded  to  the  court 
of  appeals,  to  allow  the  pleadings  to  be  amended, 
and  the  documents  referred  to,  or  the  contents 
of  the  same  to  be  duly  authenticated  and  proved, 
&c.    Lcvij  v.Arredondo,  12  Peters,  218. 

805.  Certain  German  documents  were  offered 
in  evidence  by  the  plaintiff  in  the  district  court 
of  Louisiana,  i'or  the  purpose  of  using  such  parts 
af  them  as  contained  depositions  which  related 
to  the  pedigree  of  the  plaintiff,  which  were 
overrHled  by  the  district  court,  on  the  ground 
that  they  were  not  duly  authenticated.  By  the 
Court:— In  the  case  of  Church  v.  Hubbart, 
2  Crai^ch,  187,  this  court  held  that  a  certificate 
of  a  consul,  under  his  consular  seal,  is  not  a  suf- 
ficient authentication  of  a  foreign  law  to  make 
it  evidence;  it  not  being  one  of  his  consular 
functions  to  grant  such  certificates.  And  also, 
that  the  proceedings  of  a  foreign  court,  under 
the  seal  of  a  person  who  styles  himself  the 
Secretary  of  Foreign  Affairs  in  Portugal,  is  not 
evidence.  On  the  principles  of  this  case,  the 
circuit  court  very  properly  rejected  the  deposi- 
tions offered.  The  certificates  and  seal  of  the 
minister  resident  for  Great  Britain,  from  Han- 
over, is  not  a  proper  authentication  of  the  pro- 


ceedings of  a  foreign  court,  or  of  the  proceed- 
ings of  an  officer  authorized  to  take  depositions. 
It  is  not  connected  in  any  way  with  the  func- 
tions of  the  minister.  His  certificate  and  seal 
could  only  authenticate  those  acts  which  are 
appropriate  to  his  office.  Stein  v.  Boivman,  13 
Peters,  209. 

806.  The  only  mode  in  which  depositions  can 
be  taken  in  a  ioreign  country,  is  under  a  com- 
mission.    Ibid. 

807.  A  deed  was  executed  in  Glasgow,  Scot- 
land, by  which  land  in  Ohio,  which  had  been 
patented  by  the  United  States  to  David  Bucha- 
nan, was  conveyed  to  Walter  Sterling.  The 
deed  recited  that  it  was  made  in  pursuance  of  a 
decree  of  the  circuit  court  of  the  United  States 
for  the  district  of  Virginia.  No  exemplification 
of  the  decree  was  offered  in  support  of  the 
deed.  The  couit  held,  that  as  Buchanan  was 
the  patentee  of  the  land,  although  he  made  the 
deed  in  pursuance  of  the  decree  of  the  circuit 
court  of  Virginia,  the  decree  could  add  nothing 
to  the  validity  of  the  conveyance,  and  therefore 
it  was  wholly  unnecessary  to  produce  an  exem- 
plification of  the  decree.  The  deed  was  good 
without  the  decree.  Games  el  al.  v.  Dunn's  Les- 
see, 14  Peters,  322. 

808.  The  possession  of  a  deed  regularly  exe- 
cuted, is  prima  facie  evidence  of  its  delivery. 
Under  ordinary  circumstances,  no  other  evidence 
of  the  delivery  of  a  deed  than  the  possession 
of  it  by  the  person  claiming  under  it,  is  required. 
Ibid. 

809.  It  is  certainly  true,  as  a  general  rule,  that 
the  interpretation  of  written  instruments  pro- 
perly belongs  to  the  court,  and  not  to  the  jury. 
But  there  certainly  are  ca.ses  in  which,  from  the 
different  senses  of  the  words  used,  or  their  ob- 
scure and  indeterminate  reference  to  unexplained 
circumstances,  the  true  interpretation  of  the  lan- 
guage may  be  left  to  the  consideration  of  the 
jury,  for  the  purpose  of  carrying  into  effect  the 
real  intention  of  the  parties.  This  is  especially 
applicable  to  cases  of  commercial  correspondence, 
where  the  real  objects  and  intentions  and  agree- 
ments of  the  parties  are  often  to  be  arrived  at 
only  by  allusions  to  circumstances  which  are  but 
imperfectly  developed.  Broxvn  v.  M'-Gran,  14 
Peters,  479. 

810.  Whenever  the  rights  of  a  party,  founded 
upon  a  deed,  are  dependent  on  the  terms  and 
conditions  of  that  deed,  the  instrument  thus 
creating  and  defining  those  rights  must  be  re- 
sorted to;  and  must  regulate,  moreover,  the 
modes  by  which  they  are  to  be  iiiforced  at  law. 
Ttiese  identical  rights  cannot  be  claimed  as  be- 
ing derived  from  a  different  aiul  inferior  source. 
If  the  deed  be  in  force,  all  who  claim  by  its  pro- 
visions must  resort  to  it.  Fresh  v.  Gibson,  16 
Peters,  327. 

811.  Plates  of  surveys  made  by  the  surveyor- 
general  of  Florida,  while  Florida  was  part  of  the 
dominions  of  Spain,  were  offered  in  evidence  by 
the  claimant  of  land,  in  the  superior  court  of 
East  Florida,  and  were  road  without  objection 
by  the  district  attorney  of  the  United  States. 
Held,  that  an  objection  to  them,  as  evidence, 
cannot  prevail  in  the  supreme  court,  en  an  ap- 
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peal.      The  United  States  v.  Acosta,  17  Peters, 
16. 

812.  An  instrument  of  writing  more  than  forty 
yeais  old  is  not  required  to  be  proved  with  the 
same  strictness  as  one  of  modern  date,  unless 
there  be  facts  and  circumstances  proved  which 
create  doubts  as  to  its  genuineness.  Waltons 
and  Heirs  of  Payne  v.  Coulson,  1  M'Lean's  C. 
C.  R.  124. 

813.  Books  of  account  are  not  evidence  at 
common  law.  Gale  v.  Norris,  2  M'Lean's  C.  C. 
R.  469. 

814.  But  entries  made  by  a  clerk,  who  is  de- 
ceased, are  evidence.  The  original  book,  how- 
ever, must  be  produced.     Ibid. 

815.  To  make  the  entries  evidence,  they  must 
have  been  regularly  entered,  and  the  books, 
upon  their  face,  must  have  the  appearance  of 
fairness.     Ibid. 

816.  By  the  statute  of  Illinois,  where  property 
levied  on  by  execution  is  claimed  by  an  indivi- 
dual, the  sheritT,  on  being  notitied,  is  bound  to 
summon  a  jury,  who  shall  inquire  into  the  right 
of  property,  and  return  under  their  hands,  &c. 
Parol  proof  of  such  a  proceeding  is  not  admissi- 
ble. Lawrence  v.  Sherman.  2  jNl'Lean's  C.  C.  R. 
488. 

3.  Parol  Evidence. 

817.  By  the  act  of  assembly  of  Virginia  of 
1758,  no  gift  of  a  slave  is  valid  unless  in  writing 
and  recorded ;  but  parol  evidence  may  be  given 
to  show  the  existence  of  a  deed  of  gift,  and  of 
the  nature  of  possession  under  it.  Spiers  v.  Wil- 
lison,  4  Cranch,  398  ;  2  Cond.  Rep.  150. 

818.  Parol  testimony  is  not  admissible  in  an 
action  on  the  covenant  of  seisin,  to  prove  prior 
claims  upon  the  land.  Pollard  tf  Pickett  v. 
Dwight  et  al,  4  Cranch,  421  :  2  Cond.  Rep.  157. 

819.  In  an  action  upon  a  valued  policy,  it  is 
not  competent  for  the  underwriters  to  give  parol 
evidence  that  the  real  value  of  the  subject  in- 
sured is  different  from  that  stated  in  the  policy. 
The  Marine  Insurance  Company  of  Alexandria  v. 
Hodgson,  6  Cranch,  206;  2  Cond.  Rep.  347. 

820.  The  letters  and  transactions  between  the 
officers  of  the  government  and  a  debtor  to  the 
United  States,  relative  to  his  account,  may  be 
given  in  evidence  under  a  plea  of  pavment. 
United  States  v.  Beattie,  Gilpin's  D.  C.  R.  97. 

821.  The  usage  of  trade  may  be  proved  by 
parol,  although  such  usage  originated  in  a  law  or 
edict  of  the  government  of  the  country.  Livings- 
ton ^  Gilchrist  v.  The  Maryland  Insurance  Com- 
pany, 6  Cranch,  274;  2  Cond.  Rep.  370. 

822.  Parol  evidence  cannot  be  given  to  ex- 
plain the  terms  u.sed  in  written  papers  which 
were  set  up  to  prove  an  undertakinir  or  guaranty. 
Clarke  v.  Russel  3  Dallas,  415;  1  Cond.  Rep. 
193. 

823.  On  the  plea  of  non  est  factum,  the  pre- 
sent validity  of  the  deed  is  in  issue,  and  every 
circumstance  that  goes  to  show  that  it  is  not  the 
deed  or  contract  of  the  party,  is  provable  by 
parol  evidence.  Speake  et  al.  v.  The  United 
States,  9  Cranch,  28  ;  3  Cond.  Rep.  244. 

824.  Where  the  privateer,  cruising  under  a 
commission,  was  lost,  subsequent  to  the  capture 


in  question,  the  previous  existence  of  the  com- 
mission on  board  was  allowed  to  be  proved  by 
parol  evidence.      The  Estrella,  4  Wheat.  298  3 

4  Cond.  Rep.  459. 

825.  On  an  indictment  for  piracy,  the  national 
character  of  a  merchant  vessel  of  the  United 
States  may  be  proved  without  evidence  of  her 
certificate  of  registry.     United  States  v.  Pirates, 

5  Wheat.  184;  4  Cond.  Rep.  623. 

826.  Where  a  check  was  drawn  by  a  person 
who  was  the  cashier  of  an  incorporated  bank, 
and  it  appeared  doubtful  upon  the  face  of  the 
instrument  whether  it  was  an  official  or  a  pri- 
vate act,  parol  evidence  was  admitted  to  show 
that  it  was  an  official  act.  Mechanics''  Bank  of 
Alexandria  v.  The  Bank  of  Columbia,  5  Wheat. 
326;  4  Cond.  Rep.  666. 

827.  In  ascertaining  the  facts,  as  connected 
with  the  execution  of  any  written  instrument, 
parol  testimony  is  admissible.     Ibid. 

828.  The  meaning  of  the  parties  to  written 
instruments  must  be  ascertained  by  the  tenor 
of  the  writing,  and  not  by  looking  at  a  part  of  it ; 
and  if  a  latent  ambiguity  arises  from  the  lan- 
guage used,  it  may  be  explained  by  parol. 
Boardman  v.  2'he  Lessees  of  Reed  ^'  Ford,  6  Pe- 
ters, 328. 

829.  Secondary  evidence  to  prove  the  contents 
of  a  commission  issued  to  a  Buenos  Ayrean  pri- 
vateer, the  vessel  having  been  fitted  out  in  Bal- 
timore, may  be  given,  after  proof  has  been  made 
of  the  fitting  out  of  the  vessel,  of  her  having 
cruised  under  the  commission,  and  made  prizes 
of  vessels  belonging  to  the  emperor  of  Brazil, 
then  at  war  with  Buenos  Ayres;  and  also  after 
it  had  been  proved  that  the  persons  who  had 
used  the  commission  had  been  indicted  for  so 
doing,  and  could  not  be  found.  United^States  v. 
Reyburn,  6  Peters,  352. 

830.  The  evidence  falls  within  the  rule,  that 
where  the  nonproduction  of  the  written  instru- 
ment is  satisfactorily  accounted  for,  satisfactory 
evidence  of  its  existence  and  contents  may  be 
shown.  This  is  a  general  rule  of  evidence,  ap- 
plicable to  criminal  as  well  as  to  civil  suits:  and 
a  contrary  rule  not  only  might,  but  probably 
would,  render  the  law  entirely  nugatory  ;  for  the 
offender  would  only  have  to  destroy  the  com- 
mission, and  his  escape  from  punishment  would 
be  certain.     Ibid. 

8S1.  The  rule  as  to  the  admission  of  secondary 
evidence  does  not  require  the  strongest  possible 
evidence  of  the  matter  in  dispute:  but  only 
that  no  evidence  shall  be  given,  which,  from  the 
nature  of  the  transaction,  supposes  there  is  better 
evidence  of  the  fact  attainable  by  the  party.  It 
is  said  in  the  books,  that  the  ground  of  the  rule 
is  a  suspicion  of  fraud  ;  and  if  there  is  better 
evidence  of  the  fact  which  is  withheld,  a  pre- 
sumption arises  that  the  party  has  some  secret 
or  sinister  motive  in  not  producing  it.  Rules  of 
evidence  are  adopted  for  practical  purposes  in  the 
administration  of  justice;  and  must  be  so  ap- 
plied as  to  promote  the  ends  for  which  they  are 
designed.     Ibid. 

832.  The  declarations  of  a  party  on  one  day, 
as  explanatory  of  what  was  said  by  him  on  an- 
other day,  and  which  was  given  in  evidence, 
4  L 
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cannot  be  shown  by  testimony.  What  a  party 
has  said  one  day,  against  his  interest,  cannot  be 
explained  by  declarations  on  a  subsequent  day. 
Blight  V.  Ashley  et  ah,  Peters'  C.  C.  R.  16. 

833.  Declarations  of  a  witness  cannot  be  given 
in  evidence,  except  only  in  answer  to  evidence 
of  other  declarations  of  the  vt^itness,  inconsistent 
with  what  he  had  previously  sworn.  Lessee  of 
Wright  V.  Dcklyne,  Peters'  C.  C.  R.  199. 

834.  Parol  evidence  of  the  declarations  of  an 
auctioneer,  contrary  to  the  written  terms  of  sale, 
is  not  admissible;  but  such  evidence  as  to  the 
property  intended  to  be  sold  by  him  is  proper. 
Ibid. 

835.  Parol  evidence  of  the  arrival  of  an  appli- 
cant for  naturalization  five  years  prior  to  the  ap- 
plication, is  not  suificient.  Anonymous,  Peters' 
C.  C.  R.  457. 

836.  Reputed  boundaries  are  often  proved  by 
the  testimony  of  aged  witnesses,  and  the  hear- 
say evidence  of  such  witnesses  has  been  admit- 
ted, to  establish  lines  in  opposition  to  the  calls 
of  an  ancient  patent.  Conii  et  al.  v.  Penn  et  al., 
Peters'  C.  C.  R.  496. 

837.  Written  documents,  certified  by  foreign 
notaries,  ofTered  as  evidence,  may  be  contradicted 
by  parol  testimony.  United  States  v.  The  Jason, 
Peters'  C.  C.  R.  450. 

83S.  A  policy  of  insurance  was  underwritten 
on  the  entirety  of  a  ship,  and  the  ship's  papers 
on  the  voyage,  showing  a  joint  ownership  of  the 
master  and  the  assured.  Held,  that  parol  evi- 
dence was  not  admissible  to  contradict  the  ship's 
papers,  and  prove  a  sole  ownership  in  the  as- 
sured, and  that  the  papers  were  all  wrong, 
and  founded  in  mistake.  Ohl  v.  The  Eagle  In- 
surance Company,  4  Mason's  C.  C.  R.  172. 

839.  Query,  If  a  title  to  a  ship  engaged  in  fo- 
reign trade,  can  pass  by  parol  1     Ibid. 

840.  Parol  evidence  to  show  facts  stated  in 
certain  letters  received  by  the  witness,  will  not 
be  admitted,  as  the  letters  are  higher  testimony, 
and  should  be  produced.  Dc  Tastett  v.  Crousil- 
lat,  2  Wash.  C.  C.  R.  132. 

841.  Parol  evidence  to  prove  the  regulation 
of  Cuba,  prohibiting  the  exportation  of  specie, 
will  not  be  admitted,  unless  evidence  is  given 
of  efTorts  to  obtain  a  certified  copy  of  the  written 
law,  which  have  failed.  Seton  v.  The  Delaware 
Insurance  Company,  2  Wash.  G.  C.  R.  175. 

•  842.  Action  on  a  bill  of  exchange  by  the 
payee,  against  the  drawee,  which  he  had  en- 
dorsed to  0.,  and  which  was  by  O.  endorsed  to 
C.  The  court  admitted  0.  to  prove  that  he  en- 
dorsed the  bill  to  C,  merely  to  recover  the  mo- 
ney for  the  account  of  the  plaintiff,  and  without 
consitleration.  The  possession  of  the  bill  by  the 
drawer,  is  prima  facie  evidence  that  he  has  paid 
all  those  who  could  claim  against  him  on  the 
bill,  and  the  endorser,  0.,  has  no  interest  in  the 
event  of  the  suit.  Lonsdale  v.  Brown,  3  Wash. 
C.  C.  R.  404. 

843.  The  question  is,  is  this  written  instru- 
ment the  contract,  or  merely  a  part  performance 
of  the  parol  agreement  1  It  has  elsewhere  been 
decided,  that  in  cases  not  wilhin  the  statute  of 
frauds,  evidence  may  be  given  to  contradict  a 
written  simple   contract,  by  showing  that  the 


whole  of  it  was  not  reduced  to  writji^T.  It  may 
be  well  doubted,  nevertheless,  whether  the 
safest  rule  is  not  to  apply  the  policy  and  reason 
of  the  statute  of  frauds  to  all  cases  of  written 
contracts.  M'Culloch  v.  Girard,  4  Wash.  C.  C. 
R.  289. 

844.  Parol  evidence  can  no  more  be  given  to 
explain  than  to  contradict  a  written  instrument. 
Kcmmil  v.  Wilsoi^,  4  Wash.  C.  C.  R.  308. 

845.  It  was  proper  to  admit  parol  evidence  to 
establish  the  time  of  the  sailing  of  the  Panda  on 
her  voyage,  and  to  prove  the  course  and  termi- 
nation of  the  voyaoe,  without  proving  that  the 
log-book  was  missing  or  lost.     Ibid. 

846.  Parol  evidence  is  not  admissible  to  affect 
the  construction  of  a  will,  but  it  is  admissible 
where  it  is  required  by  considerations  extrinsic 
of  the  will,  and  which,  necessarily,  depend  upon 
such  evidence.  Gallego  v.  Gallego's  Executors, 
2  Brockenb.  C.  C.  R.  285. 

847.  Where  the  shipping  articles  specify  the 
wages  of  a  mate  of  a  vessel,  he  cannot  give  parol 
evidence  of  an  agreement  to  allow  him  other 
compensation.  Veacock  v.  M'-Call,  Gilpin's  D.  C. 
R.  329. 

848.  Parol  evidence,  bearing  upon  written 
contracts  and  papers,  ought  not  to  be  admitted 
in  evidence,  without  the  production  of  such  writ- 
ten contracts  or  papers ;  so  as  to  enable  both  the 
court  and  the  jury  to  see  whether  or  not  the  ad- 
mission of  the  parol  evidence  in  any  manner, 
will  trench  upon  the  rule  that  parol  evidence  ia 
not  admissible  to  vary  or  contradict  written  con- 
tracts or  papers.  Philadelphia  and  Trenton  Rail- 
road Co.  V.  Stimpson,  14  Peters,  448. 

849.  In  an  action  on  four  promissory  notes, 
one  of  which  was  drawn  by  the  defendant,  in 
favour  of  the  plaintiff,  and  the  others  were  drawn 
by  the  defendant  in  favour  of  other  persons,  who 
had  endorsed  them  to  the  plaintiff;  parol  evi- 
dence was  properly  admitted  that  the  defendant 
acknowledged  that  he  was  indebted  to  the  plain- 
tiff in  the  amount  of  the  notes,  and  offered  to 
confess  judgment,  in  the  course  of  a  negotiation 
with  the  plaintiff's  counsel,  although  the  nego- 
tiation fell  through,  and  although  no  proof  was 
given  of  the  handwriting  or  signatures  of  the 
endorsers  of  the  notes.  This  case  does  not  come 
within  the  reason  or  principles  of  the  rule  which 
excludes  offers  to  pay,  made  by  way  of  compro- 
mise upon  a  disputed  claim,  and  to  buy  peace. 
M'Neil  V.  Holhrook,  12  Peters,  84. 

850.  Where,  in  taking  the  acknowledgment 
of  a  deed,  the  justice  omitted  to  state  his  official 
character,  parol  proof  of  his  being  a  justice  ig 
admissible.  Shults^s  Lessee  v.  Moore,  1  M'Lean, 
C.  C.  R.  520. 

851.  It  may  be  doubted  whether  parol  evi- 
dence is  admissible  to  show  that  a  defendant  is 
surety  against  the  terms  of  the  note.  But  if  the 
intent  with  which  the  endorsement  was  made 
be  doubtful,  it  may  be  explained  by  parol  Dib' 
ble  v.  Duncan,  2  M'Lean,  C.  C.  R.  553. 

4.  Secondary  Evidence. 

852.  When  one  party  to  an  agreement,  signed 
by  the  other  contracting  parly,  had  delivered  to 
such  party  a  copy  of  the  agreement  in  his  own 
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handwriting,  but  not  signed  by  him,  and  from 
the  nature  of  the  instrument  it  was  to  be  fairly 
presumed  the  original  was  in  his  custody,  notice 
to  produce  the  original  paper,  in  order  to  give 
the  copy  in  evidence,  is  not  necessary.  Such  a 
copy,  when  offered  to  charge  the  party  by  whom 
the  same  was  made,  and  who,  by  the  tenor  of 
the  agreement,  was  to  pei  form  certain  acts  there- 
in stated,  may  be  considered  not  as  a  copy,  but 
as  an  original,  in  relation  to  the  obligations  of  the 
party  giving  the  copy,  and  be  so  given  in  evi- 
dence.    Carroll  v.  Pcake,  1  Peters,  22. 

853.  The  rule  of  law  is,  that  the  best  evidence 
must  be  given,  of  which  the  nature  of  the  thing 
is  capable  ;  that  is,  that  no  evidence  shall  be  re- 
ceived, which  presupposes  greater  evidence  be- 
hind in  the  party's  possession  or  power.  The 
withholding  of  that  better  evidence  raises  a  pre- 
sumption that,  if  produced,  it  might  not  operate 
in  favour  of  the  party  who  is  called  upon  for  it. 
For  this  reason,  a  party  who  is  in  possession  of 
an  original  paper,  is  not  permitted  to  give  a  copy 
in  evidence,  or  to  prove  its  contents.  Tayloe  v. 
Riggs,  1  Peters,  596. 

854.  The  affidavit  of  a  party  to  the  cause,  of 
the  loss  or  destruction  of  an  original  paper, 
offered  in  order  to  introduce  secondary  evidence 
of  the  contents  of  the  paper,  is  proper.  If  such 
affidavit  could  not  be  received  of  the  loss  of  a 
written  contract,  the  contracts  of  which  are  well 
known  to  others,  or  a  copy  of  which  can  be 
proved,  a  party  might  be  completely  deprived 
of  his  rights,  at  least  in  a  court  of  law.     Ibid. 

855.  The  testimony  which  establishes  the 
loss  of  a  paper,  is  addressed  to  the  court,  and 
does  not  relate  to  the  contents  of  the  paper.  It 
is  a  fact  which  may  be  important  as  letting  the 
party  in  to  prove  the  justice  of  the  cause,  but 
does  not  itself  prove  anything  in  the  cause. 
Ibid.  597. 

856.  In  an  action  upon  a  written  contract,  said 
to  have  been  lost  or  destroyed,  and  not  for  de- 
ceit and  imposition,  the  plaintiff's  right  to  reco- 
ver is  measured  prmcipally  by  the  contract,  and 
the  secondary  evidence  must  prove  it  as  laid  in 
the  declaration.  The  conversation  which  pre- 
ceded the  agreement  forms  no  part  of  it,  nor  are 
the  propositions  or  representations  which  were 
made  at  the  time,  but  not  introduced  into  the 
written  contract,  to  be  taken  into  view  in  con- 
struing the  instrument  itself.  Had  the  written 
paper  stated  to  be  lost  or  mislaid,  been  produced, 
neither  party  could  have  been  permitted  to  show 
the  party's  inducements  to  make  it,  or  to  sub- 
stitute his  understanding  for  the  agreement  it- 
self. If  he  was  drawn  into  it  by  misrepresenta- 
tion, that  circumstance  might  furnish  him  with 
a  different  action,  but  cannot  affect  this.  Ibid. 
598. 

857.  When  a  written  contract  is  to  be  proved, 
not  by  itself  but  by  parol  testimony,  no  vague 
uncertain  recollection  concerning  its  stipulations 
ought  to  supply  the  place  of  the  written  instru- 
ment itself.  The  substance  of  the  agreement 
ought  to  be  proved  satisfactorily-  and  if  that 
cannot  be  done,  the  party  is  in  the  condition  of 
every  other  suitor  in  court,  who  makes  a  claim 
which  he  cannot  support.     Ibid.  600. 


858.  When  parties  reduce  their  contracts  to 
writing,  the  obligations  and  rights  of  each  are 
described  by  the  instrument  itself.  The  safety 
which  is  expected  from  them  would  be  much 
impaired,  if  they  could  be  established  upon  un- 
certain and  vague  impressions,  made  by  a  con- 
versation antecedent  to  the  reduction  of  the 
agreement.     Ibid. 

859.  The  plaintiff,  in  the  ejectment,  derived 
title  under  the  deed  of  marriage  settlement  of 
the  15th  of  January,  J758,  executed  by  Mary 
Philipse,  who  afterwards  intermarried  with 
Roger  iNIorris.  and  by  Roger  Morris  and  certain 
trustees  named  in  the  same.  The  premises, 
before  the  execution  of  the  deed  of  marriage 
settlement,  were  the  property  of  Mary  Philipse, 
in  fee  simple.  The  defendant  claimed  title  to 
the  same  premises  under  a  sale  made  thereof, 
as  the  property  of  Roger  Morris  and  wife,  by 
certain  commissioners  acting  under  the  authority 
of  an  act  of  the  legislature  of  New  York,  pa.ssed 
the  22d  of  October,  1779,  by  which  the  premises 
were  directed  to  be  sold,  as  the  property  of 
Roger  Morris  and  wife,  as  forfeited ;  Roger  Mor- 
ris and  wife  having  been  declared  to  be  con- 
victed and  attainted  of  adhering  to  the  enemies 
of  the  United  States.  Not  only  is  the  recital  of 
the  lease  in  the  deed  of  marriage  settlement 
evidence  between  the  original  parties  to  the 
same,  of  the  existence  of  the  lease,  but  between 
the  parties  to  this  case,  the  recital  is  conclusive 
evidence  of  the  same,  and  supersedes  the  ne- 
cessity of  introducing  any  other  evidence  to 
establish  it.     Carver  v.  Astor,  4  Peters,  1. 

860.  Secondary  evidence  to  proye  the  con- 
tents of  a  commission  issued  to  a  Buenos  Ayrean 
privateer,  the  vessel  having  been  fitted  out  in 
Baltimore,  may  be  given  after  proof  has  been 
made  of  the  fitting  out  of  the  vessel,  of  her  hav- 
ing cruised  under  the  commission  and  made 
prize  of  vessels  belonging  to  the  emperor  of  Bra- 
zil, then  at  war  with  Buenos  Ayres;  and  also 
after  it  had  been  proved  that  the  persons  who 
had  used  the  commission  had  been  indicted  for 
so  doing,  and  could  not  be  found.  United  States 
V.  Reyburn,  6  Peters,  352. 

861.  The  evidence  falls  within  the  rule,  that 
where  the  nonproduction  of  the  written  instrument 
is  satisfactorily  accounted  for,  satisfactory  evi- 
dence of  its  existence  and  contents  may  be  shown. 
Th's  is  a  general  rule  of  evidence,  applicable  to 
criminal  as  well  as  to  civil  suits;  and  a  contrary 
rule  not  only  might,  but  probably  would,  render 
the  law  entirely  nugatory;  for  the  offender 
would  only  have  to  destroy  the  commission,  and 
his  escape  from  punishment  would  be  certain. 
Ibid. 

862.  The  rule  as  to  the  admi.ssion  of  second- 
ary evidence  does  not  require  the  strongest  pos- 
sible evidence  of  the  matter  in  dispute;  but 
only  that  no  evidence  shall  be  given,  which, 
from  the  nature  of  the  transaction,  supposes 
there  is  better  evidence  of  the  fact  attainable 
by  the  party.  It  is  said  in  the  books,  that  the 
ground  of  the  rule  is  a  suspicion  of  fraud  ;  and 
if  there  is  better  evidence  of  the  fact  which  is 
withheld,  a  presumption  arises  that  the  party 
has  some  secret  or  sinister  motive  in  not  pro- 
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ducivis,  it.  Rules  of  evidence  are  adopted  for 
pracUvial  purposes  in  the  adntiinistration  of  jus- 
tice, aisd  must  be  so  applied  as  to  promote  the 
ends  (a  which  they  are  designed.     Ibid. 

863.  The  declarations  of  a  surveyor  which 
contradict  his  official  return,  are  clearly  not  evi- 
dence ;  nor  ought  they  to  be  received,  where  he 
has  no  power  to  exercise  a  discretion,  as  expla- 
natory of  his  return,  while  he  is  still  living,  and 
may  be  examined  as  a  witness.  Barclay  and 
others  v.  HowclVs  Lessee,  6  Peters,  499. 

864.  The  rule  that  secondary  evidence  is  in- 
admissible when  primary  evidence  is  attainable, 
though  a  sound  general  rule,  is  subject  to  excep- 
tions where  general  convenience  requires  it. 
Proof,  for  example,  that  an  individual  has  acted 
notoriously  as  a  public  officer,  is  prima  facie 
evidence  of  his  character,  without  producing  his 
commission  or  appointment.  Jacob  v.  The  United 
States,  1  Brockenb.  C.  C.  R.  520. 

865.  The  recital  of  a  lease  in  a  deed  of  re- 
lease is  conclusive  evidence  upon  all  persons 
claiming  under  the  parties  in  privity  of  estate. 
Independently  of  authority,  the  court  would 
have  arrived  at  the  same  conclusion  upon  prin- 
ciple.    Carver  v.  Jackson,  Lessee,  4  Peters,  1. 

866.  Leases,  like  other  deeds  and  grants,  may 
be  presumed  from  long  possession,  which  can- 
not otherwise  be  explained;  and  under  such  cir- 
cumstances, a  recital  in  an  old  deed,  of  the  fact 
of  such  a  lease  having  been  executed,  is  cer- 
tainly presumptive  proof,  or  stronger,  in  favour 
of  such  possession,  under  title,  than  the  naked 
presumption  arising  from  a  mere  unexplained 
possession.     Ibid. 

867.  An  exemplification  of  a  grant  of  land 
under  the  great  seal  of  the  state  of  Georgia  is, 
per  se,  evidence  ;  without  producing  or  account- 
ing for  the  nonproduction  of  the  original.  It  is 
record  proof  of  as  high  a  nature  as  the  original. 
It  is  a  recognition,  in  the  most  solemn  form,  by 
the  government  itself,  of  the  validity  of  its  own 
grant,  under  its  own  common  seal;  and  imports 
absolute  verity,  as  a  matter  of  record.  Patter- 
son^s  Lessee  v.  Winn  el  al.,  5  Peters,  233. 

868.  The  common  law  is  the  law  of  Georgia, 
and  the  rules  of  evidence  belonging  to  it  are  in 
force  there,  unless  so  far  as  they  have  been 
modified  by  statute,  or  controlled  by  a  settled 

^course  of  judicial  decisions  and  usage.  Upon 
the  present  question  it  does  not  appear  that 
Georgia  has  ever  established  any  rules  at  vari- 
ance with  the  common  law  ;  though  it  is  not  im- 
probable that  there  may  have  been,  from  the 
peculiar  organization  of  her  judicial  department, 
som^diversity  in  the  application  of  them  in  the 
different  circuits  of  that  state;  acting  as  they 
do,  independent  of  each  other,  and  without  any 
common  appellate  couri  to  supervise  their  de- 
cisions.    Ibid. 

869.  There  was,  in  former  times,  a  technical 
distinction  existing  on  this  subject.  As  evidence, 
such  exemplifications  of  letters  patent  seem  to 
have  been  generally  deemed  admissible;  but 
where  in  pleading,  a  profert  was  made  of  the 
letters  patent,  there,  upon  the  principles  of 
pleading,  the  original,  under  the  great  seal,  was 
required  to  be  produced  :  for  a  profert  coukl  not 


be  of  any  copy  or  exemplification.  It  was  to 
cure  this  difficulty  that  the  statutes  of  3  Edw. 
VI.,  ch.  4,  and  13  Eliz.,  ch.  6,  were  passed.  So 
too  the  statute  of  10  Ann,  ch.  18,  makes  copies 
of  enrolled  deeds  of  bargain  and  sale,  offered  by 
profert  in  pleading,  evidence.     Ibid. 

870.  However  convenient  a  rule  established 
by  a  circuit  court,  relative  to  the  introduction  of 
secondary  proof,  might  be  to  regulate  the  gene- 
ral practice  of  the  court,  it  could  not  control  the 
rights  of  parties  in  matters  of  evidence  admissi- 
ble by  the  general  principles  of  law.     Ibid. 

871.  Proof  of  the  handwriting  of  a  deed,  added 
to  its  being  in  the  possession  of  the  grantee,  is 
prima  facie  evidence  that  it  was  sealed  and  de- 
livered. The  evidence  to  establish  the  contents 
of  a  lost  deed,  is  the  same  as  that  required  in 
the  case  of  a  lost  bond.  Lessee  of  Sicard  v. 
Davis,  6  Peters,  124. 

872.  Historical  fact.s,  of  general  and  public 
notoriety,  may  be  proved  by  reputation ;  and 
that  reputation  may  be  established  by  historical 
works,  of  known  character  and  accuracy.  But 
evidence  of  this  sort  is  confined,  in  a  great  mea- 
sure, to  ancient  facts,  which  do  not  presuppose 
better  evidence  in  existence;  and  where,  from 
the  nature  of  the  transaction,  or  the  remoteness 
of  the  period;  or  the  public  and  general  recep- 
tion of  the  facts,  a  just  foundation  is  laid  for 
general  confidence.     Morris  v.  Harmerh  Lessee, 

7  Peters,  554. 

873.  The  work  of  a  living  author,  who  is 
within  the  reach  of  the  process  of  the  court,  can 
hardly  be  deemed  of  this  nature.  He  may  be 
called  as  a  witness;  he  may  be  examined  as  to 
the  sources  and  accuracy  of  his  information; 
and  especially  if  the  facts  which  he  relates  are 
of  a  recent  date,  and  may  be  fairly  presumed  to 
be  within  the  knowledge  of  many  living  persons, 
from  whom  he  has  derived  his  materials,  there 
would  seem  to  be  cogent  reasons  to  say  that  his 
book  was  not,  under  such  circumstances,  the 
best  evidence  within  the  reach  of  the  parties. 
Ibid. 

874.  The  acts  of  1715  and  of  1766  of  Mary- 
land, require  that  all  conveyances  of  land  shall 
be  enrolled  in  the  records  of  the  same  county 
where  the  lands,  tenements  or  hereditaments, 
conveyed  by  such  deed  or  conveyance,  do  lie ; 
or  in  the  provincial  court,  as  the  case  may  be. 
The  courts  of  Maryland  are  understood  to  have 
decided  that  copies  of  deeds  thus  enrolled  may 
be  given  in  evidence.     Dick  et  al.  v.  Balch  ct  al., 

8  Peters,  30. 

875.  Copies  of  deeds  that  are  not  required  to 
be  enrolled,  cannot  be  admitted  in  evidence ; 
but  deeds  of  bargain  and  sale  are,  by  the  laws 
of  the  state,  required  to  be  enrolled  ;  and,  by  the 
ijniform  tenor  of  the  decisions  of  the  courts  of 
the  state,  exemplifications  of  records  of  deeds 
of  bargain  and  sale  are  as  good  and  competent 
evidence  as  the  originals  themselves.      Ibid. 

876.  The  deputy  clerk  of  the  Richmond  county 
court,  who,  as  such,  had  recorded  the  original 
power  of  attorney,  swore  that  he  was  well  ac- 
quaintetl  with  Abram  Jones,  esquire,  and  his 
handwriting,  during  the  year  1793,  &c.  That 
the  record  of  the  power  of  attorney  from    B, 
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Jones  to  T.  Smith,  made  by  himself,  while  cleik 
of  the  court-j  is  a  copy  of  an  original  power  of 
attorney,  which  he  believes  to  have  been  ge- 
nuine, for  that  the  official  signature  of  Abram 
Jones  must  have  induced  him  to  commit  the 
same  to  record ;  and  that  the  copy  of  that  said 
power  of  attorney,  the  one  offered  in  evidence, 
had  been  compared  with  the  record  of  the  ori- 
ginal made  by  himself,  and  is  a  true  copy.  Upon 
this  evidence,  the  plaintiff  offered  the  copy  in 
evidence,  and  it  was  admitted  by  the  circuit 
court:  Held,  that  there  was  no  error  in  ad- 
mitting this  evidence.  Winn  v.  Patterson,  9  Pe- 
ters, 663. 

877.  At  the  time  of  the  admission  of  this  evi- 
dence, it  was  forty  years  old.  Abram  Jones, 
the  subscribing  witness  to  the  original,  was  long 
since  dead,  and  it  did  not  appear  that  the  other 
witness  was  alive.  The  original  power  did  not 
exist,  so  that  no  evidence  of  the  handwriting  of 
the  other  witness  could  be  given.  After  the 
lapse  of  thirty  years  from  the  e.xecution  of  a 
deed,  the  witnesses  are  presumed  to  be  dead ; 
and  this  is  the  common  ground  for  dispensing 
vvilli  the  production  of  them,  without  any  search 
for  them,  or  proof  of  their  death,  when  the  ori- 
ginal deed  is  before  the  court  for  proof.  This 
rule  applies  not  only  to  grants  of  lands,  but  to 
all  other  deeds  where  the  instrument  comes 
from  the  custody  of  the  proper  party  claiming 
under  it,  or  entitled  to  its  custody.     Ibid. 

878.  The  rule  is  admitted  that  a  copy  of  a 
copy  is  not  evidence.  This  rule  properly  applies 
to  cases  where  the  copy  is  taken  from  a  copy, 
the  original  being  still  in  existence,  and  capable 
of  being  compared  with  it;  for  then  it  is  a  se- 
cond remove  from  the  original ;  or  when  it  is  a 
copy  of  a  copy  of  a  record,  the  record  being  in 
existence,  and  deemed  by  law  as  high  evidence 
as  the  original ;  for  then  it  is  also  a  second  remove 
from  the  original.  But,  it  is  a  quite  different 
question  whether  it  applies  to  ca.ses  of  second- 
ary evidence,  where  the  original  is  lost,  and  the 
record  of  it  is  not  deemed  in  law  as  high  as  the 
original,  or  when  the  copy  of  a  copy  is  the  high- 
est proof  in  existence.  (In  this  case,  the  power 
of  attorney  was  recorded  in  Richnioml  county, 
and  the  land  in  controversy  was  in  Franklin 
county):  Held,  that  this  is  not  the  case  of  a 
mere  copy  of  a  copy  verified  as  such;  but  it  is 
the  case  of  a  second  copy  verified  as  a  true  copy 
of  the  original.     Ibid. 

879.  If  a  certified  copy  of  a  duly  recorded 
deed  is  evidence,  it  is  not  necessary  to  produce 
the  original  book  in  which  the  same  was  re- 
corded.    Ibid. 

880.  After  the  lapse  of  thirty  years  from  the 
time  of  the  execution  of  a  deed,  the  witnesses 
are  presumed  to  be  dead  ;  and  this  is  the  com- 
mon ground,  in  such  cases,  for  dispensing  with 
the  proiluction  of  them,  without  any  such  further 
proof  of  their  death,  when  the  original  deed  is 
before  the  court  for  proof.  It  is  a  rule  adopted 
by  common  convenience,  and  founded  upon  the 
great  difficulty  of  proving  the  due  execution  of 
a  deed,  after  an  interval  of  many  years  ;  and  the 
rule  applies  not  only  to  grants  of  land,  but  to  all 
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other  deeds,  where  the  mstrument  comes  from 
the  custody  of  the  proper  party  claiming  under 
it.     9  Peters,  674. 

881.  Evidence  that  a  subscribing  witness  to  a 
deed  had  been  diligently  inquired  after,  having 
gone  to  sea,  and  been  absent  for  four  years,  with- 
out having  been  heard  from,  is  sufficient  to  let 
in  secondary  proof  of  his  handwriting.  Spring  v. 
S.  C.  Insurance  Company,  8  Wheat.  ""268,  282;  5 
Cond.  Rep.  434. 

882.  A  certified  copy  of  a  registered  deed  can- 
not be  given  in  evidence,  if  within  the  power  of 
the  party  claiming  under  it  to  produce  the  ori- 
ginal, unless  there  be  some  express  provision  by 
statute,  making  an  authenticated  copy  evidence. 
Brooks  V.  Marbury,  11  Wheat.  78 ;  6  Cond.  Rep. 
223. 

883.  Secondary  evidence  of  the  contents  of 
written  instruments  is  not  admissible,  where  the 
originals  are  within  the  control  or  custody  of  the 
party.  Scbree  v.  Dorr,  9  Wheat.  558 ;  5  Cond. 
Rep.  677. 

884.  Secondary  evidence  of  the  contents  of 
written  instruments  is  admissible,  wherever  it 
appears  that  the  original  is  destroyed,  or  lost,  by 
accident,  without  any  fault  of  the  party.  Renner 
V.  Bank  of  Columbia,  9  Wheat.  581 ;  5  Cond.  Rep. 
691. 

885.  In  the  case  of  a  lost  note,  it  is  not  neces- 
sary that  its  contents  should  be  proved  by  a  no- 
tarial copy.  All  that  is  required  is,  that  it  should 
be  the  best  evidence  the  party  has  it  in  his  power 
to  produce.     Ibid.  597. 

886.  The  English  practice  of  requiring  a  spe- 
cial count  in  the  declaration,  as  upon  a  lost  note, 
in  order  to  let  in  secondary  evidence  of  its  con- 
tents, has  not  been  adopted  in  the  United  States. 
Ibid. 

887.  If  a  party  intend  to  use  a  written  instru- 
ment in  evidence,  he  must  produce  the  original, 
if  in  his  possession.  But  if  it  is  in  the  possession 
of  the  other  party,  who  refuses  to  produce  it, 
after  notice,  or  if  the  original  is  lost  or  destroyed, 
secondary  evidence  (being  the  best  which  the 
nature  of  the  case  allows)  will  be  admitted. 
Riggs  V.  Taijloe,  9  Wheat.  483 ;  5  Cond.  Rep. 
645. 

888.  The  party,  in  such  a  case,  may  read  a 
counterpart,  or,  if  there  is  no  counterpart,  an 
examined  copy ;  or,  if  no  such  copy,  may  give 
parol  evidence  of  the  contents.     Ibid. 

889.  Where  a  writing  has  been  voluntarily 
destroyed  for  fraudulent  purposes,  or  to  create 
an  excuse  for  its  nonproduction,  secondary  evi- 
dence of  its  contents  is  not  admissible.  But 
where  the  destruction  or  loss  (although  volun- 
tary) happened  through  mistake  or  accident, 
such  evidence  will  be  admitted.     Ibid. 

890.  Although  the  recitals  in  a  warrant,  to 
another  than  a  party  to  the  suit,  may  not  be  evi- 
dence of  the  facts  stated  in  them,  yet,  when 
they  are  corroborated  by  circumstances,  such  as 
the  antiquity  of  marks  on  the  ground,  and  by  the 
correspondence  between  the  marked  hnes  and 
those  stated  in  the  warrant,  the  jury  may  consi- 
der the  recital,  that  a  previous  warrant  for  the 
land  had  issued,  as  true ;  the  papers  of  the  sur 
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veyor-general;  to  whom  the  original  warrant  may 
have  been  returned,  having  been  destroyed  by 
lire.     James  v.Stookey,  2  Wash.  C.  C.  R.  139. 

891.  The  rule  which  forbids  a  deed  to  be  con- 
tradicted or  explained  by  parol  testimony,  is  a 
sahuary  one:  the  courts  will  not  be  disposed  to 
impair  it.  Faiv  v.  Marsleller,  2  Cranch,  29 ;  1 
Cond.  Rep.  337. 

892.  In  high  treason,  a  letter  issued  by  the 
leaders  of  a  treasonable  insurrection,  or  a  copy 
of  the  same,  actually  circulated  at  the  time,  is 
admissible  testimony.  United  States  v.  Mitchell, 
2  Dall.  357. 

893.  A  copy  of  a  deed,  certified  by  the  clerk 
of  a  court,  without  the  certificate  of  the  presiding 
judge,  that  the  attestation  of  the  clerk  is  in  due 
form,  and  where  the  instrument  was  not  re- 
quired to  be  recorded,  is  not  evidence.  Driim- 
mond''s  Adrn^rs  v.  Ma^rudefs  Trustees,  9  Cranch, 
122;  3  Cond.  Rep.  303. 

894.  The  loss  of  a  paper  ought  to  be  establish- 
ed, before  its  contents  can  be  proved.  Bouldin 
et  ux.  V.  Massie^s  Heirs,  7  Wheat.  122;  5  Cond. 
Rep.  252. 

895.  The  rule  is,  that  if  by  mistake  a  deed  is 
drawn  plainly  difl^erent  from  the  agreement  upon 
which  it  is  founded,  a  court  of  equity  will  con- 
sider the  deed  as  if  it  had  been  conformed  to 
the  agreement :  or  if  the  deed  be  ambiguously 
e.vpressed,  it  may  be  explained  by  the  agree- 
ment.    1  Wash.  C.  C.  R.  419. 

896.  The  affidavit  of  the  party  himself,  that 
his  impression  is,  that  he  tore  up  the  paper 
containing  the  contract,  after  it  had  been  carried 
into  e.vecution,  believing  it  of  no  further  conse- 
quence, and  that  if  he  did  not  tear  it  up,  it  has 
become  lost  or  mislaid,  and  that  he  has  searched 
for  it  among  his  papers  repeatedly,  and  cannot 
find  it,  furnishes  a  sufficient  ground  for  the  in- 
troduction of  secondary  evidence.  Riggs  v. 
Tayloe,  9  Wheat.  483;  5  Cond.  Rep.  645. 

897.  The  rule  of  evidence  in  relation  to  the 
admission  of  secondary  evidence,  to  prove  the 
contents  of  written  instruments,  must  be  so  ap- 
plied as  to  promote  the  ends  of  justice,  and 
guard  against  fraud  and  imposition.  If  the  cir- 
cumstances will  justify  a  well-grounded  belief, 
that  the  original  paper  is  kept  back  by  design, 
no  secondary  evidence  ought  to  be  admitted ; 

,but  when  no  such  suspicion  attaches,  and  the 
paper  is  of  that  description  that  no  doubt  can 
arise  as  to  the  proof  of  its  contents,  there  can  be 
no  danger  in  admitting  the  secondary  evidence. 
Rentier  v.  The  Bank  of  Columbia,  9  Wheat.  581; 
5  Cond.  Rep.  691. 

898.  Proof  of  the  contents  of  a  lost  paper, 
ought  to  be  the  best  the  party  has  it  in  his  power 
to  produce;  and,  at  all  events,  such  as  to  leave 
no  reasonable  doubt  as  to  the  substantial  parts 
of  the  paper;  but  the  law  does  not  require  that 
the  contents  of  a  lost  promissory  note  should  be 
proved  by  a  notarial  copy.     Ibid. 

899.  A  will,  after  contestation  and  probate, 
•was  mislaid,  and  after  nine  years,  a  copy  was 
allowed  to  be  read  to  the  jury  in  a  real  action 
for  part  of  the  land  devised  in  the  will.  Spencer 
et  ux.  v.  Spencer,  1  Gallis.  C.  C.  R.  622. 

900.  A  notarial  copy  of  a  note,  alleged  to  be 


lost,  was  permitted  to  go  to  the  jury,  as  a  fair 
ground  for  presuming,  when  taken  in  connexion 
with  other  testimony,  that  the  paper  exhibited 
to  the  notary  was  the  same  which  the  witness 
had  had  in  his  possession,  and  acknowledged  by 
defendant.  Peabody  v.  Denton  et  al.,  2  Gallis.  C. 
C.  R.  351. 

901.  The  rule  is  a  universal  one,  and  applica- 
ble as  well  to  criminal  as  to  civil  proceedings, 
that  the  best  evidence  the  nature  of  the  case 
admits  of,  ,and  that  is  within  the  reach  of  the 
party,  is  always  to  be  produced.  United  States  v. 
Britton,  2  Mason's  C.  C.  R.  464. 

902.  If,  therefore,  an  instrument  is  to  be  proved, 
the  original,  if  in  the  possession  or  under  the 
control  of  the  party,  is  to  be  produced:  if  the 
original  be  lost  or  destroyed,  or  in  the  possession 
of  the  opposite  party,  who  refuses  to  produce  it, 
an  examined  copy,  if  any  such  exists  or  can  be 
found,  is  the  next  best  evidence,  and  must  be 
produced.     Ibid. 

903.  If  no  such  copy  exists,  then  the  contents 
may  be  proved  by  parol  evidence,  by  witnesses 
who  have  seen  and  read  it,  and  can  speak  point- 
edly and  clearly  to  its  tenor  and  contents.     Ibid. 

904.  In  an  indictment  for  forgery,  if  the  in- 
strument has  been  suppressed  or  destroyed  by 
the  prisoner,  and  there  be  no  examined  copy 
which  can  be  produced,  the  tenor  may  be  proved 
by  parol  evidence.     Ibid. 

905.  The  law  requires  the  original  register  of 
a  ship,  in  case  of  her  loss,  to  be  transmitted  to 
the  register  of  the  treasury,  to  be  cancelled  ;  and 
as  it  is  the  practice  not  to  destroy  the  register 
after  it  is  cancelled,  it  is  a  document  required 
by  law  to  be  deposited  in  the  register's  office, 
and  a  certified  copy  is  legal  evidence.  Catlett 
et  al.  V.  Pacific  Insurance  Company,  1  Paine's  C. 
C.  R.  594. 

906.  The  copy  of  a  will,  of  lands  lying  in 
Pennsylvania,  made  in  New  York,  proved  before 
the  surrogate  of  New  York,  by  one  of  the  sub- 
scribing witnesses,  who  also  proved  that  the 
other  two  witnesses  attested  the  same  in  the 
presence  of  the  testator,  authenticated  under  the 
seal  of  the  surrogate's  office,  and  entered  in  the 
office  of  the  register-general  in  Pennsylvania,  is 
not  admissible  in  evidence  in  Pennsylvania.  In 
all  cases,  no  matter  where  the  will  is  made  and 
proved,  if  it  concern  land  in  Pennsylvania,  it 
must  be  proved  by  two  witnesses.  Hylton's 
Lessee  v.  Brown,  1  Wash.  C.  C.  R.  298. 

907.  The  rule  requiring  the  production  of  the 
best  evidence,  is  applied  to  reject  secondary  evi- 
dence, which  leaves  that  of  a  higher  nature  be- 
hind, in  the  power  of  the  party ;  but  not  to  repeat 
one  of  several  eye  witnesses  to  the  same  facts, 
for  the  testimony  of  all  is  in  the  same  degree. 
United  States  \.'Gibcrt,  2  Sumner's  C.  C.  R.'i9. 

908.  The  contents  of  a  receipt  said  to  have 
been  signed  by  one  of  the  defendants,  or  the 
manner  of  signing  it,  cannot  be  given  in  evi- 
dence; the  receipt  should  be  produced.  Ro- 
maync  v.  Duane,  3  Wash.  C.  C.  R.  246. 

909.  The  certificate  of  the  register  of  the  trea- 
sury department,  under  his  hand,  that  certain 
receipts,  of  which  copies  are  annexed,  are  on 
file  in  his  office,  with  a  certificate  of  the  secre- 
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tary  of  the  treasury,  under  the  seal  of  the  de- 
partment, that  he  is  register,  is  not  evidence.  It 
must  appear  not  only  that  the  officer  who  gives 
the  certificate,  has  the  custody  of  the  papers,  but 
that  he  is  authorized  by  law  to  certify  them,  and 
the  register  is  not  so  authorized  ;  a  sworn  copy 
should  have  been  produced.  Blcecker  v.  Bond, 
3  Wash.  C.  C.  R.  529. 


Bridge  and  Bank  Covipany  v.  Evans,  4  Wash.  C. 
C.  R.  480. 

915.  If  an  instrument,  supposed  to  be  forged, 
is  destroyed  or  suppressed  by  the  prisoner,  the 
tenor  may  be  proved  by  parol  evidence  ;  the  next 
best  evidence  is  the  rule ;  therefore,  if  there  be 
a  copy  which  can  be  sworn  to,  that  is  the  next 
best  evidence.     United  States  v.  Britton,  2  Ma- 


910.  A  translation,  by  the  secretary  of  the    son's  C.  C.  R.  464. 

board  of  land  commissioners  of  Florida,  whose        916.  The  subscribing  witness  to  a  bond  bemg 

duty  it  was  to  translate  Spanish  documents  given    dead,  proof  of  the  handwriting  of  the  attesting 

in  evidence  before  the  board  of  commissioners,    witness,  if  unaided  and  opposed  by  other  evi- 

of  a  certified  copy  of  a  Spanish  grant  of  land  in    dence,  is  sufficient  to  establish  the  e.xecution  of 

Florida,  which  had  been  produced  to  the  board. 

was  properly  admitted  as  evidence  of  the  grant : 

satisfactory  proof  having  been  given  to  the  court 

that  the  original  grant  could  not  be  found  in  the 

records  of  East  Florida;  and  that  this  was  the 

best  evidence,  from  the  nature  of  the  case,  which 

could  be  given  of  the  existence  of  the  original 

paper,  lost  or  destroyed.     United  States  v.  De- 

laspine^s  Heirs  et  al,  12  Peters,  654. 

911.  Where  all  books,  papers,  and  vouchers 
of  a  clerk  in  the  treasury,  who  had  been  a  dis- 
bursing officer,  relating  to' his  disbursements  and 
agency,  have  been  destroyed  by  fire,  without  any 
fault  of  his.  the  case  is,  of  necessity,  open  to  the 
admission  of  secondary  evidence ;  and  under  the 
general  rule  of  evidence,  he  might  be  required 
to  produce  the  best  evidence  which  the  nature 
of  the  case,  under  the  circumstances,  would  ad- 
mit. This  rule,  however,  does  not  require  of  a 
party  the  production  of  the  strongest  possible 
evidence,  but  must  be  governed,  in  a  great  mea- 
sure, by  the  circumstances  of  the  case,  and  must 
have  a  bearing  upon  the  matter  in  controversy, 
and  must  not  be  such  as  to  leave  it  open  to  the 
suspicion  or  presumption  that  anything  left  be- 
hind, and  within  the  power  of  the  party,  would, 
if  produced,  make  against  him.  United  States  v. 
Laiib.  12  Peters,  1. 

912.  Where  a  warrant  of  survey  was  issued, 
and  a  report  made  thereon,  if  the  vessel  was 
unfit  to  perform  the  voyage,  and  the  vessel  and 
cargo  were  ordered  to  be  sold,  the  captain  can- 
not be  admitted  as  a  witness  to  prove  the  condi- 
tion of  the  vessel  at  the  time  of  the  survey,  and 
that  she  was  unfit  for  the  voyage.  The  proceedr 
ing  was  judicial,  and  the  warrant  and  the  report 
must  be  produced  ;  but  the  facts  contained  in 
the  report  may  be  proved  by  other  evidence. 
Robinsons  v.  Clifford,  2  Wash.  C.  C.  R.  1. 

913.  The  fact  that  there  is  an  erasure  or  inter- 
lineation apparent  on  the  face  of  the  deed,  does 
not  of  itself  avoid  it ;  to  produce  this  eflTect,  it 
must  be  shown  to  have  been  made  under  cir- 
cumstances that  the  law  does  not  warrant :  parol 
evidence  is  let  in  for  this  purpose,  and  the  mis- 
chief, if  any,  will  equally  press  on  both  sides. 
Speake  et  al.  v.  The  United  States,  9  Cranch,  28 ; 
3  Cond.  Rep.  244. 

914.  The  reasons  which  forbid  the  admission 
of  parol  evidence  to  alter  or  explain  written 
agreements,  and  other  instruments,  do  not  apply 
to  those  contracts  implied  by  operation  of  law, 
such  as  that  which  the  law  implies  with  respect 
to  the  endorser  of  a  note  of  hand.     Susquehanna 


the   bond.     Murdoch  if  Co.  v.  Hunterh   Repre- 
sentative, 1  Brockenb.  C.  C.  R.  135. 

917.  The  letters  of  the  agent  of  congress,  re- 
sident abroad  during  the  revolutionary  war,  ad- 
dressed to  that  body,  relative  to  the  business  of 
his  trust,  the  resolutions  of  congress  on  the  sub- 
ject, and  certified  copies  of  the  same  from  the 
office  of  the  secretary  of  state,  are  evidence  in  a 
suit  against  the  agent,  instituted  by  individuals 
claiming  damages  for  acts  done  as  a  public 
agent.  Bingham  v.  Cabot,  3  Dall.  19;  1  Cond. 
Rep.  19. 

918.  But  it  is  a  principle,  that  memorandums, 
made  by  a  person  in  the  ordinary  course  of  his 
business,  of  acts  which  his  duty,  in  such  busi- 
ness, requires  him  to  do  for  others,  are,  in  case 
of  his  death,  admissible  evidence  of  acts  so  done. 
A  fortiori,  the  acts  of  a  public  officer  are  so  ad- 
missible, though  they  may  not  be  strictly  official, 
if  they  are  according  to  general  usage,  and  the 
ordinary  course  of  his  office.  Nicholls  v.  Webb, 
8  Wheat.  326;  5  Cond.  Rep.  451. 

919.  Therefore,  the  books  of  a  notary  public, 
proved  to  have  been  regularly  kept,  are  admis- 
sible in  evidence,  after  his  decease,  to  prove  a 
demand  of  payment,  and  notice  of  non-payment 
of  a  promissory  note.     Ibid. 

920.  In  Louisiana,  when  a  contiact  having 
subscribing  witnesses  to  it  is  proved  to  have  been 
made  out  of  the  state,  the  state  courts  presume 
the  witnesses  reside  at  the  place  where  the  con- 
tract was  made,  and  are  not  subject  to  process 
issued  out  of  those  courts.  They  therefore  allow 
secondary  evidence  to  prove  the  cpntract.  This 
being  the  settled  doctrine  of  the  supreme  court 
of  Louisiana,  the  district  court  of  the  eastern 
district  of  Louisiana  properly  admitted  evidence 
of  ihe  handwriting  of  the  witnesses  to  a  deed  of 
trust,  which  had  been  executeil  out  of  Louisiana, 
to  go  to  the  jury.  Wilcox  et  al.  v.  Hunt,  13  Pe- 
ters, 378. 

921.  The  rule  is,  that  secondary  or  inferior 
shall  not  be  substituted  for  evidence  of  a  higher 
nature  which  the  case  admits  of.  The  reason 
of  that  rule  is,  that  an  attempt  to  substitute  the 
inferior  for  the  higher,  implies  that  the  higher 
would  give  a  different  aspect  to  the  case  of  the 
party  introducing  the  lesser.  "The  ground  of 
the  rule  is  a  suspicion  of  fraud."  But  before  the 
rule  is  applied,  the  nature  of  the  case  must  be 
considered,  to  make  a  right  application  ol  it;  and 
if  it  shall  be  seen  that  the  fact  to  be  proved  is 
an  act  of  the  defendant,  which  from  its  nature 
can  be  concealed  from  all  others  except  hun 
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whose  co-operation  was  necessary  before  the  act 
could  be  complete;  then  the  admissions  and  de- 
clarations of  the  defendant,  either  in  writing,  or 
to  others,  in  relation  to  the  act,  become  evidence. 
The  United  Slates  v.  Wood,  14  Peters,  431. 

5.  Hearsay  Evidence. 

922.  Hearsay  evidence  is  not  competent  to 
establish  any  fact  in  its  nature  susceptible  of 
being  proved  by  witnesses  who  speak  from  their 
own  knowledge.  Mima  Queen  v.  Hepburn,  7 
Cranch.  290;  2  Cond.  Rep.  496. 

923.  There  is  no  legal  distinction  between  the 
assertion  of  a  claim  for  freedom,  and  of  any  other 
right,  which  will  justify  the  application  of  a  rule 
of  evidence  to  causes  of  that  description,  which 
would  be  inapplicable  to  other  cases  where  the 
right  to  property  is  in  question.     Ibid. 

924.  There  are  some  exceptions  to  excluding 
hearsay  testimony,  which  are  said  to  be  as  old 
as  the  rule  itself.  These  are  cases  of  pedigree, 
or  prescription,  of  custom,  and,  in  some  cases, 
of  boundary.  There  are  also  matters  of  general 
and  public  history,  which  may  be  received  with- 
out that  full  proof  which  is  necessary  for  the 
establishment  of  a  private  fact.     Ibid. 

925.  Evidence  by  hearsay,  and  general  repu- 
tation, is  admissible  only  as  to  pedigree;  but 
not  to  establish  the  freedom  of  the  petitioner's 
ancestor,  and  thence  to  deduce  his  own.  Davis 
y.  Wood,  1  Wheat.  6;  3  Cond.  Rep.  465. 

926.  The  declarations  of  a  surveyor,  authorized 
by  the  owner  of  the  land  to  survey  and  layout  a 
town,  in  reference  to  matters  chiefly  within  the 
scope  of  his  powers,  are  evidence  against  the 
owner  of  the  land  and  his  grantees,  in  an  eject- 
ment instituted  to  recover  part  of  the  land  in  the 
town.  Barclay  and  others  v.  HowelVs  Lessee,  6 
Peters,  499. 

927.  The  declarations  of  a  surveyor,  which 
contradict  his  official  return,  are  clearly  not  evi- 
dence :  nor  ought  they  to  be  received,  where  he 
has  no  power  to  exercise  a  discretion,  as  ex- 
planatory of  his  return,  while  he  is  still  living, 
and  may  be  e.xamined  as  a  witness.     Ibid. 

92(S.  A  witness  cannot  be  admitted  to  prove 
what  was  said  by  a  witness  who  is  dead,  rela- 
tive to  a  conversation  on  a  former  trial  between 
ihe  plaintiff  and  some  of  the  defendants.  As 
♦he  evidence  was  not  given  between  the  same 
parties,  it  could  only  be  received  as  hearsay. 
Boardman  and  others  v.  The  Lessees  of  Reed  and 
Ford  and  others,  6  Peters,  328. 

929.  It  is  not  a  valid  objection  to  the  com- 
petency of  a  witness,  who  deposes  as  to  general 
reputation  of  pedigree,  that  he  is  not  a  member 
of  the  family,  or  intimately  acquainted  with  it. 
Such  evidence  is,  however,  entitled  to  more  or 
less  weight,  in  proportion  to  the  means  of  infor- 
mation possessed  by  the  witness.  Lessee  of 
Banert  v.  Day,  3  Wash.  C.  C.  R.  243. 

930.  What  a  witness,  since  dead,  swore  on  a 
former  trial  of  the  cause,  may  be  proved  by  a 
person  who  was  present  and  heard  his  testimony ; 
provided  he  states  what  the  witness  actually 
said,  and  not  merely  what  he  conceives  to  be 
the  substance  of  it.  United  States  v.  Wood,  3 
Wash.  C.  C.  R.  440. 


931.  He  may  refresh  his  memory  by  notes 
taken  by  him  at  the  time,  as  from  a  newspaper 
printed  by  himself,  containing  the  evidence  as 
taken  down  by  himself;  but  he  must  be  assured 
of  its  accuracy  from  his  own  recollection,  and 
not  from  a  confidence  in  the  correctness  of  the 
statement  to  which  he  refers.     Ibid. 

932.  In  questions  of  boundary,  what  one,  now 
dead,  heard  from  another  person,  also  dead,  may 
be  given  in  evidence.  Beard^s  Lessee  v.  Talbot, 
Cooke's  Rep.  142. 

933.  A  certificate,  given  by  a  supercargo,  on 
his  return  from  the  voyage  insured,  who,  at  the 
time  it  is  offered,  is  dead,  is  not  admissible  to 
prove  the  plaintiff's  interest  in  the  cargo.  Evi 
dence  cannot  be  given,  to  prove  what  the  super- 
cargo had  declared  on  this  subject.  Beale  v. 
Pettit  et  al,  1  Wash.  C.  C.  R.  241. 

934.  A  witness  will  not  be  allowed  to  depose 
what  he  heard  said  in  the  family  of  the  de- 
fendant, against  whom  a  suit  has  been  brought 
for  the  violation  of  a  patent  for  a  hopper-boy,  as 
to  the  invention ;  as  it  was  hearsay  evidence. 
Evans  v.  Hettick,  3  Wash.  C.  C.  R.  408. 

935.  What  a  witness  has  heard  two  settler.s 
say  as  to  one  having  sold  his  right  to  another,  is 
but  hearsay,  and  cannot  be  given  in  evidence. 
Lessee  of  Lanning  v.  Case  et  al.,  4  Wash.  C.  C. 
R.  169. 

936.  Belief,  on  the  statement  of  hearsay  evi- 
dence by  a  public  officer,  is  no  better  than  that 
of  any  other  individual.  Lessee  of  Dubois  V. 
Newman  et  al.,  4  Wash.  C.  C.  R.  74. 

937.  The  unsworn  declarations  of  the  mother, 
that  her  son,  born  six  months  after  marriage,  is 
the  son  of  another  man,  are  not  admissible  to 
prove  his  illegitimacy;  a  fortiori,  the  declara- 
tions of  that  man  are  not  admissible.  Stegall  v. 
StegaWs  Adrn'r,  2  Brockenb.  C.  C.  R.  256. 

938.  The  general  report  of  the  neighbourhood 
on  the  question  of  legitimacy,  is  not  to  be  disre- 
garded, but  its  weight  depends  on  the  circum- 
stances of  the  case,  or  the  remoteness  of  the 
time  when  the  fact  occurred,  and  the  difficulty 
of  procuring  any  positive  evidence  respecting  it. 
Ibid. 

939.  The  circumstance  that  the  eye  witness 
to  a  particular  fact  is  dead,  will  not  justify  hear- 
say evidence  to  prove  the  fact.  Mima  Queen  v. 
Hepburn,  7  Cranch,  290;  2  Cond.  Rep.  496. 

940.  A  letter  from  a  deceased  member  of  a 
family,  stating  the  pedigree  of  the  famil\',  and 
sworn  by  the  wile  to  have  been  written  by  her 
husband,  who  also  swore,  in  her  deposition,  that 
the  facts  stated  in  the  letter  had  been  frequently 
mentioned  by  her  husband  in  his  lifetmie,  is 
legal  evidence;  as  is  also  the  deposition  of  the 
witness,  in  a  question  of  pedigree.  Elliott  v. 
Piersol,'  1  Peters,  337. 

941.  The  rule  of  evidence,  that  in  questions 
of  ])edigre(^  the  declarations  of  aged  and  de- 
ceased members  of  the  family  may  be  proved, 
and  given  in  evidence,  has  not  been  controverted. 
Ibid. 

942.  In  a  case  where  a  controversy  had  arisen, 
or  was  expected  to  arise,  between  parties,  con- 
cerning the  validity  of  a  deed,  against  which 
one  of  the  parties  claimed,  but  no  controversy 
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was  then  expected  to  arise  about  the  heirship;  1  err  in  rejecting  this  evidence.     Ellicott  v.  Fearl, 
a  letter  written  about  the  time,  statins:  the  pedi-  |  10  Peters,  412 


gree  of  the  claimants,  was  not  considered  as  ex- 
cluded by  the  rule  of  law  which  declares,  that 
declarations  relating  to  pedigree,  made  post 
litem  motam,  cannot  be  given  in  evidence. 
Ibid. 

94.3.  A  witness  swore  that  she  resided  in 
Petersburg,  Virginia,  and  that  bishop  Madison 
resided  in  Williamsburg,  Virginia;  that  while 
she  resided  in  Petersburg,  she  had  seen  bishop 
Madison,  and  was  acquainted  with  his  daughter 
only  by  report;  that  she  never  had  seen  her  or 
Mr.  Scott,  but  recollects  to  have  heard  of  their 
marriage,  in  Petersburg,  as  she  thought,  before 
the  death  of  her  father;  that  she  could  not  state 
from  whom  she  heard  the  report,  but  that  she 
had  three  cousins  who  went  to  college  at  the 
time  that  she  lived  in  Petersburg,  and  had  no 
doubt  that  she  had  heard  them  speak  of  the 
marriage ;  that  she  heard  of  the  marriage  of 
Miss  Madison  before  her  own  marriage,  as  she 
thought,  which  was  in  1810;  that  she  was,  as 
she  believed,  in  1811,  in  Williamsburg,  and  was 
told  that  Mr.  Madi.son  was  dead.  Held,  that  so 
much  of  this  evidence  as  goes  to  prove  the  death 
of  Mr.  Madison,  was  admissible  on  the  trial,  and 
ought  not  to  have  been  excluded  by  the  court. 
Lessee  of  Scoit  et  al.  v.  RatUffe  et  al.,  5  Peters, 
81. 

944.  A  witness  cannot  be  admitted  to  prove 
what  was  said  by  a  witness  who  is  dead,  rela- 
tive to  a  conversation  on  a  former  trial  between 
the  plaintiff  and  some  of  the  defendants.  As 
the  evidence  was  not  given  between  the  same 
parties,  it  could  only  be  received  as  hearsay. 
Boardman  and  others  v.  The  Lessees  of  Reed  and 
Ford  and  others,  6  Peters,  328. 

945.  That  boundaries  may  be  proved  by  hear- 
say, is  a  rule  well  settled,  and  the  necessity  or 
propriety  of  which  is  not  now  questioned.  Some 
difference  of  opinion  may  exist  as  to  the  appli- 
cation of  this  rule,  but  there  is  none  as  to  its 
legal  force.     Ibid. 

946.  Landmarks  are  frequently  found  of 
peri-shable  materials,  which  pass  away  with  the 
generation  in  which  they  are  made.  By  the  im- 
provement of  the  country,  and  from  other  causes, 
they  are  often  destroyed.  It  is  therefore  im- 
portant in»inany  cases,  that  hearsay  or  reputa- 
tion should  be  received  to  establish  ancient 
boundaiies.  But  such  testimony  must  be  perti- 
nent and  material  to  the  issue  between  the  par- 
ties. If  it  have  no  relation  to  the  subject,  or  if 
it  refer  to  a  fact  which  is  immaterial  to  the  point 
of  inquiry,  it  ought  not  to  be  admitted.     Ibid. 

947.  Al  the  trial  of  a  writ  of  right  in  the  cir- 
cuit court  of  Kentucky,  a  witness  was  oflered  to 
prove  that  one  Moore,  who  was  ilead,  and  whose 
name  was  put  down  as  one  of  the  chain-carriers 
in  making  the  original  survey,  and  who  was  sub- 
sequently''present  when  lines  were  run  upon  the 
same  land,  had  declared,  that  a  certain  corner 
was  the  corner  made  by  the  surveyor,  Kincaid ; 
when  the  original  survey  was  made,  and  the  line 


948.  The  evidence  was  not  merely  hearsay  ; 
but  hearsay  not  to  matters  of  general  reputation, 
a  common  interest  among  many.     Ibid. 

949.  The  general  rule  is,  that  evidence  to  be 
admissible,  should  be  given  under  the  sanction 
of  an  oath,  legally  administered,  and  in  a  judi- 
cial proceeding,  depending  between  the  parlies 
affected  by  it,  or  those  who  stand  in  privity  of 
estate  or  interest  with  them.     Ibid. 

950.  Hearsay  is  admitted  in  case  of  pedigree, 
of  prescriptive  rights  and  customs,  and  some 
other  cases  of  a  public,  or  quasi  public  nature. 
In  cases  of  pedigree,  it  is  admiltetl  upon  the 
ground  of  necessity,  or  the  great  difficulty,  and 
sometimes  the  impossibility  of  proving  remote 
facts  of  this  sort  by  living  witnesses.  But  in 
these  cases,  it  is  only  admitted  when  the  tradi- 
tion comes  from  persons  intimately  connected, 
or  in  close  relation  with  the  famdy,  or  from 
sources  of  a  kindred  nature,  which,  in  a  general 
sense,  may  be  said  to  import  verity :  there  be- 
ing no  lis  nota,  or  other  interest  to  afi'ect  the 
credit  of  their  statement.     Ibid. 

951.  The  deposition  of  a  witness  now  dead, 
as  to  pedigree,  may  be  read  for  that  purpose 
only;  though  it  was  taken  in  another  cause,  be- 
tween other  parties,  and  on  a  different  subject. 
Lessee  of  Banert  v.  Day,  3  Wash.  C.  C.  R.  243. 

952.  Depositions  taken  between  other  parties 
on  the  same  point,  may  be  read  to  prove  pedi- 
gree; as  hearsay,  or  declarations;  the  witness 
being  dead.  Boudereau  v.  Montgomery,  4  Wash. 
C.  C.R.  186. 

953.  Reputed  boundaries  are  often  proved  by 
the  testimony  of  aged  witnesses,  and  the  hear- 
say evidence  of  such  witnesses  has  been  ad'* 
milted,  to  establish  lines  in  opposition  to  the  calls, 
of  an  ancient  patent.  Conn  et  al.  v.  Penn  el  al\ 
Peters'  C.  C.  R.  496. 

954.  From  necessity,  in  cases  of  pedigree,, 
hearsay  evidence  is  admissible.  But  this  rule 
is  limited  to  the  members  of  the  family,  who 
may  be  supposed  to  have  known  the  relation- 
ship which  existed  in  the  different  branches. 
The  declaration  of  these  individuals,  they  being 
dead,  may  be  given  in  evidence  to  prove  pedi- 
gree. And  so  is  reputation,  which  is  the  hear- 
say of  those  who  may  be  supposed  to  have- 
known  the  fact,  handed  down  from  one  to  ano- 
ther, evidence.  As  evidence  of  this  description 
must  vary  with  the  circumstances  of  each  case, 
it  is  difliculf,  if  not  impracticable,  to  deduce  from 
the  books  any  precise  and  definite  rule  on  the 
subject.     Sttin  v.  Bou-man,  13  Peters,  209. 

955.  It  is  not  every  statement  or  tradition  in  a 
family  that  can  be  admitted  as  evidence.  The 
tradition  must  be  from  persons  having  such 
a  connection  with  the  party  to  whom  it  re- 
lates, that  it  is  natural  and  likely,  from  their  do- 
mestic  habits  and  connections,  they  are  .^peaknig 
the  truth,  and  that  they  could  not  be  mistaken-. 
Ibid.  ■    - 

956.  The   declarations   offered   as   evidence 


run   by  the  direction  of  the  surveyor,  for  the    were  made  subsequent  to  the  commencement 
original  survey.     The  circuit  court  rejc^cted  the  |  of  the  controversy,  and,  in  fact,  after  the  suit 
evi  liMice.     /ic/t/,  that  the  circuit  court  did  not,  was  commenced.     It  would  be  extremely  dan- 
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gerous  to  receive  hearsay  declarations  in  evi- 
dence respecting  any  matter,  after  the  contro- 
versy has  commenced.  This  would  enable  a 
party,  by  ingenious  contrivances,  to  manufacture 
evidence  to  sustain  his  cause.  It  is,  therefore, 
essential,  when  declarations  are  offered  as  evi- 
dence, that  they  should  have  been  made  before 
the  controversy  originated,  and  at  a  time  and 
under  circumstances  when  the  person  making 
them  could  have  no  motive  to  misrepresent  the 
facts.     Jbid. 

957.  The  circuit  court  of  the  District  of  Co- 
lumbia admitted  as  evidence  a  statement  by  one 
witness  of  what  had  been  testified  by  another 
on  the  trial  of  a  cause,  to  which  the  plaintiff  in 
the  cause,  and  against  whom  the  evidence  was 
to  operate,  was  not  a  party.  Held,  that  this  was 
error.     Fresh  v.  Gibson,  16  Peters,  327. 

6.  Depositions. 

GENERAL  PRINCIPLES. 

958.  It  is  a  fatal  objection  to  a  deposition 
taken  under  the  judiciary  act  of  September  24th, 
1789,  sec.  30.  ch.  20,  that  it  was  opened  out  of 
court.  Bcale  v.  Thompson  ct  al.,  8  Cranch,  70; 
3  Cond.  Rep.  35. 

959.  The  provision  in  the  30th  section  of  the 
judiciary  act  of  September  24th,  1789,  as  to 
taking  depositions  de  bene  esse,  does  not  apply 
to  cases  pending  in  the  supreme  court,  but  only 
to  cases  in  the  circuit  and  district  courts.  Testi- 
mony by  depositions,  can  only  be  regularly 
taken  for  the  supreme  court,  under  a  commis- 
sion issuing  according  to  its  rules.  The  Argo, 
2  Wheat.  287  ;  4  Cond.  Rep.  119. 

960.  When  there  is  an  attorney  of  record,  no- 
tice must  be  given,  in  all  cases,  of  the  taking  of 
depositions.     The  Argo,  2  Gallis.  C.  C.  R.  314. 

961.  Where  depositions  are  taken  to  be  used 
against  the  United  States,  if  there  be  an  attor- 
ney of  the  United  States  within  one  hundred 
miles  of  the  place  of  caption,  notice  must  be 
given  to  him.     Ibid. 

962.  It  seems,  that  it  is  no  objection  to  the 
competency  of  a  deposition,  that  it  is  not  signed 
by  the  witness.  Ketland  v.  Bisset,  1  Wash.  C.  C. 
R.  144. 

963.  'I'he  deposition  of  a  witness,  now  dead, 
though  taken  in  another  cause,  between  other 
parties,  and  on  a  different  subject,  is  competent 
evidence  to  prove  pedigree:  it  is  as  good  at 
lea^l  as  hearsay  evidence.  Lessee  of  Banert  v. 
Day,  3  Wash.  C.  C.  R.  243. 

964.  A  witness,  whose  deposition  is  taken  de 
bene  es.se,  must  be  proved  to  have  been  subpo)- 
naed.  and  unable'  to  come;  unless  he  is  so  old 
and  generally  so  infirm  that  his  attendance  could 
not  be  e.vpected,  or  his  deposition  is  not  admis- 
sible. Merely  proving  the  witness  to  be  sixty- 
five  years  old,  is  not  suiHcient.     Ibid. 

965.  A  (le[X)sition,  though  to  prove  a  pedi- 
gree, cannot  be  read,  if  taken  before  other  per- 
sons than  those  mentioned  in  the  commission. 
Ihid. 

966.  Where  a  deposition,  de  bene  esse,  is  of- 
fered in  evidence,  the  party  must  show  due  dili- 


gence to  procure  the  attendance  of  the  witness. 
Pctlibone  v.  Derringer,  4  Wash.  C.  C.  R.  215. 

967.  It  is  no  objection  to  reading  the  deposi- 
tion of  a  witness,  living  in  another  state  above 
one  hundred  miles  from  the  court,  taken  under 
a  rule  of  court,  that  the  witness  had  been  in  the 
place  where  the  court  is  held,  during  the  sitting 
of  the  court,  but  without  the  knowledge  of  the 
party  offering  the  evidence.  Query,  If  he  had 
known  it,  would  it  have  varied  the  case  ?    Ibid. 

968.  The  deposition  of  a  witness,  taken  out 
of  the  state,  and  more  than  one  hundred  miles 
from  the  place  where  the  court  is  holden,  can- 
not be  read.  Bleecker  v.  Bond,  3  Wash.  C.  C. 
R.  529. 

969.  If  an  objection  is  taken  to  some  of  the 
answers  in  a  deposition,  because  the  interroga- 
tories are  leading,  the  court  will  refer  the  mat- 
ter to  a  master;  and  the  answer  to  such  ques- 
tions as  are  reported  and  determined  to  be  lead- 
ing, will  be  suppressed.     Ibid. 

970.  Where  a  foreign  government  refuses  to 
S'uffer  the  commission  to  be  executed  within  its 
jurisdiction,  the  circuit  court  may  issue  letters 
rogatory,  for  the  purpose  of  obtaining  testimony, 
according  to  the  forms  and  practice  of  the  civil 
law.  Nelson  et  al.  v.  The  United  States,  Peters' 
C.  C.  R.  235. 

971.  In  such  case,  where  the  business  is  taken 
out  of  the  hands  of  persons  appointed  by  the 
court,  the  ends  of  justice  seem  to  require  a  de- 
parture, in  some  degree,  from  the  ordinary  rules 
of  evidence,  and  a  less  strict  adherence  to  form 
Ibid. 

972.  The  provisions  of  the  act  of  congress, 
relative  to  the  taking  of  depositions,  are  very 
important,  and  ouaht  to  be  adhered  to  strictly. 
Ibid. 

973.  The  practice  of  the  state  courts  cannot 
sanction  the  admission  of  depositions  in  ihe 
courts  of  the  United  States,  which  are  not  taken 
according  to  the  laws  of  the  United  Slates. 
Evans  v.  Eaton,  7  Wheat.  356;  5  Cond.  Rep. 
302. 

974.  The  deposition  of  a  witness  who  resides 
three  hundred  miles  from  Philadelphia,  taken 
de  bene  esse,  caiuiol  be  read  in  evidence,  unless 
the  witness  was  served  with  a  subpa?iia,  ami  it 
appears  that  from  some  sufficient  reason  he  can- 
not attend.  Lessee  of  Broivn  v.  Galloicay,  Pe- 
ters' C.  C.  R.  291. 

975.  In  chancery,  where  the  deposition  of  a 
witness  has  been  once  taken  and  closed,  it  is  not 
the  practice  to  allow  him  to  be  re-examined 
without  an  order  of  court,  and  then  oidy  upon 
good  cause  shown.  Phctliplace  v.Saylcs,  4  Ma- 
son's C.  C.  R.  312. 

976.  Notwithstanding  an  order  of  the  court, 
closing  all  testimony  in  a  cause,  after  a  limited 
time,  under  a  commission  ;  the  court  will  en- 
large it,  upon  proof  of  newly  di.scovered  evi- 
dence, which  the  party  could  not  procure  to  be 
taken  under  such  commission,  the  same  having 
come  to  his  knowledge  after  the  execution 
thereof.    Schooner  Rid)y,  5  Mason's  C.  C.  R.  451. 

977.  Agreements  hail  been  made,  under  which 
depositions  taken  in  other  cases  v.-here  the  same 
questions  of  title  were  involved,  should  be  read 
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m  evklence,  and  on  the  hearing  in  the  circuit 
court  these  depositions  were  read :  afterwards, 
on  an  appeal  to  the  supreme  court,  the  decree 
of  the  circuit  court  was  reversed,  and  by  the 
decree  of  the  reversal  the  parties  were  permit- 
ted to  proceed  de  novo.  When  the  case  was 
again  heard  in  the  circuit  court,  the  defendant 
objected  to  the  reading  of  the  depositions  ;  as- 
serting that  the  decree  of  reversal  annulled  the 
written  certificate  of  the  parties  for  the  admis- 
sion of  testimony.  By  the  Court :— The  consent 
to  the  depositions  was  not  limited  to  the  first 
hearing,  but  was  co-extensive  with  the  cause. 
The  words  in  the  decree  of  reversal,  that  the 
parties  may  proceed  de  novo,  are  not  equivalent 
to  a  dismission  of  the  bill  without  prejudice; 
nor  could  the  court  have  understood  them  as  af- 
fecting the  testimony  in  the  cause;  or  setting 
aside  the  solemn  agreement  of  the  parties.  The 
testimony  is  still  admissible  to  the  extent  of  the 
agreement.     Vattier  v.  Hinde,  7  Peters,  252. 

978.  No  one  can  take  the  benefit  of  a  verdict, 
or  of  depositions,  who  would  not  have  been 
prejudiced  by  them,  had  they  been  otherwise. 
Boudcrcau  v.  Montfiomcry,  4  Wash.  C.  C.  R.  186. 

979.  But  depositions  taken  between  other 
parties  on  the  same  point,  may  be  read  to  prove 
the  pedigree,  as  hearsay,  or  declarations,  the 
witnesses  being  dead.     Ibid. 

980.  There  are  two  modes  of  taking  deposi- 
tions under  the  act  of  congress.  By  the  first, 
notice  in  certain  cases  is  not  necessarj-,  but  the 
forms  prescribed  must  be  strictly  pursued.  By 
a  subsequent  part  of  the  section,  depositions 
may  be  taken  by  a  dedimus  potestatem,  accord- 
ing to  common  usage.  In  Virginia,  the  laws  of 
the  state  are  to  be  referred  to  on  the  subject  of 
notice.  Those  laws  do  not  authorize  notice  to 
an  attorney  at  law:  the  words  attorney,  in  the 
act  of  assembly,  means  attorney  in  fact.  An 
attorney  at  law  is  not  compellable  to  receive 
notice;  but  he  may  consent  to  receive,  or  he 
may  waive  it,  and  shall  not  afterwards  be  per- 
miiited  to  object  to  the  want  of  it.  Buddicum 
V.  Kirk,  3  Cranch.  294  ;   1  Cond.  Rep.  535. 

981.  The  letters  of  the  plaintiff  to  the  secre- 
tary of  state,  containing  applications  for  a  patent, 
and  specifications,  certified  under  the  seal  of 
that  department,  as  papers  remaining  in  that 
office,  were  properly  admissible  in  evidence. 
Pethbone  v.  Derringer,  4  Wash.  C.  C.  R.  215. 

982.  Depositions  taken  in  evidence,  without  a 
commission  or  rule  of  court,  in  the  state  of  New 
York,  more  than  one  hundred  mdes  from  Phila- 
delphia, but  conforming  in  all  respects  to  the 
thirtieth  section  of  the  judiciary  act  of  1789, 
may  be  read  in  evidence.     Ibid. 

983.  A  deposition  taken  under  the  thirtieth 
section  of  the  judiciary  act  of  1789,  cannot  be 
read  in  evidence,  unless  the  judge  certifies  that 
it  was  reduced  lo  writing,  either  by  himself  or 
by  the  witness  in  his  presence.     Ibid. 

984.  A  deposition  in  perpetuam,  which  has  not 
been  recorded  according  to  the  law  of  the  state 
where  it  is  taken,  is  not  competent  evidence  in 
the  courts  of  the  United  States.  Gould  v.  Gould. 
3  Story's  C.  C.  R.  516. 

985.  Semble:  a  deposition  may  be  admitted  in 


equity,  where  the  direct  interrogatories  have 
been  fully  answered,  and  death  or  some  inevi- 
table accident  occurs,  which,  without  fault  on 
either  side,  prevents  a  cross-examination.  Query, 
How  would  this  be  law"?  Crocker  v.  Lewis,  3 
Sumner's  C.  C.  R.  1. 

DEPOSITIONS    TAKEN    UNDER    THE    JUDICIARY    ACT 
OF    1789. 

986.  That  the  deponent  is  a  seaman,  onboard 
a  gun-boat  in  harbour,  and  liable  to  be  ordered 
to  some  other  place,  and  not  to  be  able  to  attend 
the  court  at  the  time  of  its  sitting,  is  not  a  suffi- 
cient reason  for  taking  his  deposition  de  bene 
esse,  under  the  judiciary  act  of  September  24th, 
1789,  ch.  20.  The  Samuel,  1  Wheat.  9 ;  3  Cond. 
Rep.  466. 

987.  If  it  appear  on  the  face  of  a  deposition, 
taken  under  the  act  of  congress,  that  the  officer 
taking  the  same  was  authorized  by  the  act,  it 
is  sufficient,  in  the  first  instance,  without  any 
proof  that  he  was  such  officer.  Buggies  v.  Buck- 
nor,  1  Paine,  358. 

988.  Objections  to  the  competency  of  the 
witness,  whose  deposition  is  taken  under  the 
thirtieth  section  of  the  judiciary  act  of  Septem- 
ber 24lh,  1789,  ch.  20,  should  be  made  at  the 
time  of  taking  the  deposition,  if  the  party  attend 
and  the  objections  are  known  to  him,  in  order 
that  they  may  be  removed:  otherwise  he  will 
be  presumed  to  waive  them.  United  States  v. 
One  Case  of  Hair  Pencils,  1  Paine's  C  C.  R.  400. 

989.  It  seems,  that  it  is  no  objection  to  the 
competency  of  a  deposition,  that  it  is  not  signed 
by  the  witness.  Ketland  v.  Bnset,  1  Wash.  C. 
C.  R.  144. 

990.  A  deposition  taken  under  the  thirtieth 
section  of  the  judiciary  act  of  September  24th, 
1789,  ch.  20,  cannot  be  read  in  evidence,  unless 
the  judge,  before  whom  it  is  taken,  certify  that 
it  was  reduced  to  writing  by  himself,  or  by  the 
witness  in  his  presence.  Pettibone  v.  Derringer, 
4  Wash.  C.  C.  R.  215. 

991.  Where  the  certificate  of  a  magistrate 
taking  a  deposition,  stated  it  to  have  been  writ- 
ten in  his  presence,  without  saying  by  whom, 
and  it  appeared  that  the  substance  of  it  had 
been  reduced  to  writing  by  the  deponent,  ten 
days  before,  at  a  difl^erent  place,  when  the  ma- 
gist-ate  was  not  present,  such  deposition  is  not 
admissible  in  evidence.  Umtcd  States  v.  Smith, 
4  Day,  121. 

992.  To  authorize  a  deposition,  taken  under 
the  act  of  September  24th,  1789,  ch.  20,  to  be 
read  in  evidence,  all  the  ceremonies  prescribed 
by  the  act  must  be  observed.  The  act  requires 
that  the  deposition  shall  be  retained  by  the 
magistrate  taking  it,  until  he  deliver  the  same 
with  his  own  hand,  into  the  court  for  which  it 
is  taken,  or  shall,  toiiether  with  ihe  reason  of  its 
being  taken,  notice,  &c.  be  by  him  sealed  up  and 
directed  to  such  court.    North  Carolina  Cases,  81. 

993.  The  authority  civen  by  the  act  ^1^°^' 
gress  of  the  24th  September,  1789,  ch.  20,  10 
take  depositions  of  witnesses,  in  the  absence  ot 
the  opposite  party,  is  in  derogation  of  the  rules 
of  the  common  law,  and  has  always  been  con- 
strued  strictly :  and,  therefore,  it  is  necessary  to 
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establish,  that  all  the  requisites  of  the  law  have 
been  cortiplied  with,  before  such  testimony  is 
admissible.  Bell  \.  Morrison  et  al.,  1  Peters,  355. 

994.  The  certificate  of  the  magistrate  taking 
the  depcsition,  is  good  evidence  of  the  facts 
stated  therein,  so  as  to  entitle  the  deposition  to 
be  read  to  the  jury,  if  all  the  necessary  facts 
are  there  sufficiently  disclosed.     Ibid.  356. 

995.  It  should  plainly  appear,  from  the  cer- 
tificate of  the  magistrate,  that  all  the  requisites 
of  the  statute  have  been  fully  complied  with; 
and  no  presumption  will  be  admitted  to  supply 
any  defects  in  the  taking  the  deposition.   Ibid. 

996.  In  the  caption  of  a  deposition  taken 
before  the  mayor  of  Norfolk,  to  be  used  in  a 
cause  depending,  and  afterwards  tried  in  the 
circuit  court  of  the  United  States  held  in  Balti- 
more, the  mayor  stated  the  witness  "  to  be  a 
resident  in  Norfolk;"  and  in  his  certificate  he 
states,  that  the  reason  for  taking  the  deposition 
is,  "  that  the  witness  lived  at  a  greater  distance 
than  one  hundred  miles  from  the  place  of  trial, 
to  wit,  in  the  borough  of  Norfolk."  It  was  suf- 
ficiently shown  by  this  certificate,  at  least  prima 
facie,  that  the  witness  lived  at  a  greater  distance 
than  one  hundred  miles  from  the  place  of  trial. 
The  Patapsco  Ins.  Co.  v.  Southgate  et  al.,  5  Peters. 
604. 

997.  The  provisions  of  the  thirteenth  section 
of  the  act  of  congress,  entitled  "an  act  to  estab- 
lish the  judicial  courts  of  the  United  States," 
which  relate  to  the  taking  of  depositions  of  wit- 
nesses, whose  testimony  shall  be  necessary  in 
any  civil  cause  depending  in  any  district  in  the 
courts  of  the  United  States,  who  reside  at  a 
greater  distance  than  one  hundred  miles  from 
the  place  of  trial,  are  not  confined  to  depositions 
taken  within  the  district  where  the  court  is  held. 
Ibid. 

998.  In  all  cases  where,  under  the  authority 
of  an  act  of  congress,  a  deposition  of  a  witness 
is  taken,  de  bene  esse,  except  where  the  witness 
lives  at  a  greater  distance  from  the  place  of  trial 
than  one  hundred  miles,  it  is  incumbent  on  the 
party  for  whom  the  deposition  is  taken,  to  show 
that  the  disability  of  the  witness  to  attend  con- 
tinues: the  disability  being  supposed  temporary, 
and  the  only  impediment  to  compulsory  attend- 
ance. The  act  declares  expressly,  that  unless 
this  disability  shall  be  made  to  appear  on  the 
trial,  such  deposition  shall  not  be  admitted  or 
used  on  the  trial.  This  inhibition  does  not  ex- 
tend to  the  depo,<ition  of  a  witness  living  at  a 
greater  di.stancu  from  the  place  of  trial  than  one 
huiid»ed  miles,  he  being  considered  beyond  a 
compulsory  attendance.     Ibid. 

999.  The  depo-^ition  of  a  witness  living  be- 
yond one  hundred  miles  from  the  place  of  trial, 
may  not  always  be  absolute;  for  the  party 
against  whom  it  is  to  be  used  may  prove  that 
the  witness  has  removed  within  the  reach  of  a 
.';ubpa?na,  after  the  deposition  was  taken;  and 
if  that  fact  was  known  to  the  parly,  he  would  be 
bound  to  procure  his  personal  attendance.  The 
burden  of  proving  this  would  rest  upon  the  party 
opposing  the  admission  of  the  deposition  in  evi- 
dence. For  a  witness  whose  deposition  is  taken 
under  such  circumstances,  it  is  not  necessary  to 


issue  a  subpoena.  It  would  be  a  useless  act ; 
the  witness  could  not  be  compelled  to  attend 
personally.     Ibid. 

1000.  Besides  the  ordinary  and  usual  meaning 
of  the  word,  deposition  is  confined  to  written 
testimony,  at  least  in  legal  proceedings;  and  in 
legislating  on  this  subject,  congress  must  be  pre- 
sumed to  use  the  language  in  its  legal  sense.  It 
is  believed  that  no  instance  will  be  found  in  the 
laws  of  the  United  States,  where  it  is  used  in 
any  other  sense.  In  the  act  of  24th  September, 
1789,  ch.  20,  sect.  30,  in  which  congress  have 
provided  for  taking  the  depositions  of  witnesses, 
under  certain  circumstances,  the  language  is, 
that  "the  deposition  of  such  person  may  be 
taken ;"  and  throughout  the  whole  section  the 
word  is  used  to  denote  the  written  testimony  of 
witnesses,  in  contradistinction  to  oral  testimony. 
United  States  v.  Coolidge,  1  Gallis.  C.  C.  R.  488, 

1001.  A  deposition  of  a  witness  residing  in  the 
state,  above  one  hundred  miles  from  the  place 
of  holding  the  court,  taken  under  a  rule  entered 
by  the  plaintiff  in  the  clerk's  office,  but  not  in 
conformity  with  the  requisitions  of  the  thirtieth 
section  of  the  judiciary  act,  cannot  be  read  in 
evidence.  Evans  v.  Hettick,  3  Wash.  C.  C.  R. 
408. 

1002.  A  deposition,  taken  before  the  trial,  of 
an  informer,  who  is  entitled,  under  the  act  of 
congress,  to  a  portion  of  a  fine,  forfeiture,  or  pe- 
nalty, is  not  admissible  evidence.  The  act  of 
congress  only  makes  such  an  informer  a  compe- 
tent witness  when  "he  shall  be  necessary  as  a 
witness  on  the  trial;"  of  which  necessity  the 
court  must  judge  after  hearing  the  other  testi- 
mony. Thomas  fy  Henry  v.  The  United  Slates,  1 
Brockenb.  C.  C.  R.  367. 

1003.  A  party  who  offers  as  evidence  in  an 
appellate  federal  court,  a  deposition  taken  de 
bene  esse,  must  show  that  the  requisites  of  the 
judiciary  act  have  been  complied  with,  viz., 
that  the  deponent  is  dead,  out  of  the  United 
States,  or  gone  to  a  greater  distance  than  one 
hundred  miles,  &c. ;  and,  unless  he  does  this, 
the  deposition  cannot  be  read.     Ibid. 

DEPOSITIONS    T.\KEN    UNDER  A  COMMISSION,  Or  DE- 
DIMUS   POTESTATEM. 

1004.  There  are  two  modes  of  taking  deposi- 
tions under  the  act  of  congress.  By  the  first, 
notice  in  certain  cases  is  not  necessary,  but  the 
forms  prescribed  must  be  strictly  pursued.  By 
a  subsequent  part  of  the  section,  depositions 
may  be  taken  by  a  dedimus  poteslatem,  accord- 
ing to  common  u.sage.  In  Virginia,  the  laws  of 
that  state  are  to  be  referred  to  on  the  subject  of 
notice.  Those  laws  do  not  authorize  notice  to 
an  attorney  at  law;  the  word  attorney,  in  the 
act  of  assembly,  means  attorney  in  fact.  An 
attorney  at  law  is  not  compellable  to  receive  no- 
tice; but  he  may  consent  to  receive,  or  he  may 
waive  it,  and  shall  not  afterwards  be  permitted 
to  object  to  the  want  of  it.  Buddicum  v.  Kirk, 
3  Cranch,  293  ;   1  Cond.  Rep.  535. 

1005.  If  notice  is  given  that  a  deposition  will 
be  taken  on  the  Sth  of  August,  and  that  if  not 
taken  in  one  day,  the  commissioners  will  adjourn 
from  day  to  day  uiuil  it  be  finished;  and  the 
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commissioners  meet  on  the  8th,  and  adjourn 
from  day  to  day  till  the  12th,  and  from  the  I2lh 
to  the  19th;  when  the  deposition  is  taken;  such 
deposition  is  not  taken  agreeably  to  notice. 
Bleecker  v.  Bond,  3  Wash.  C.  C.  R.  529. 

1006.  Depositions  taken  under  a  commission 
issued  at  the  instance  of  the  defendant,  may  be 
read  in  evidence  by  the  plaintiff,  although  the 
plaintiff  had  not  notice  of  the  time  and  place  of 
taking  the  same.  Yeaion  v.  Fry,  5  Cranch,  325  ; 
2  Cond.  Rep.  273. 

1007.  Depositions  taken  according  to  the  pro- 
viso in  the  thirtieth  section  of  the  judiciary  act 
of  September  24,  1789,  ch.  20,  under  a  dedimus 
potestatem,  according  to  common  usage,  when 
it  may  be  necessary  to  prevent  a  failure  or  delay 
of  justice,  are  under  no  circumstances  to  be  con- 
sidered as  taken  de  bene  esse,  whether  the  wit- 
ness reside  beyond  the  process  of  the  court,  or 
within  it;  the  provisions  of  the  act  relative  to 
depositions  de  bene  esse  being  confined  to  those 
taken  under  the  enacting  part  of  the  section. 
SergeanVs  Lessee  v.  Biddle  et  al,  4  Wheat.  508  ; 
4  Cond.  Rep.  522. 

1008.  A  deposition  taken  under  a  commission 
IS  fatally  defective,  if  the  general  interrogatory, 
"do  you  know  anything  farther,  &c.'?"  is  not 
answered.  Richardson  v.  Golden,  3  Wash.  C.  C. 
R. 109. 

1009.  So  if  the  witness  is  merely  asked,  if  an 
ex  parte  affidavit,  previously  given  by  him  oi 
the  facts,  contains  the  truth,  the  deposition  is 
bad  ;  he  should  have  been  interrogated  as  to  the 
facts  contained  in  the  affidavit.     Ibid. 

1010.  A  deposition,  though  to  prove  a  pedi- 
gree, cannot  be  read,  if  taken  before  other  per- 
sons than  those  mentioned  in  the  commission. 
Lessee  of  Banert  v.  Day,  3  Wash.  C.  C.  R.  243. 

1011.  All  proper  interrogatories  on  each  side 
must  be  answered  by  the  witness,  or  the  depo- 
sition cannot  be  read.  If  the  questions  are  hy- 
pothetical, and  in  a  certain  event  only  are  re- 
quired to  be  answered,  which  event  does  not 
happen  ;  or  if  they  refer  to  records  which  must 
speak  for  themselves;  they  need  not  be  an- 
swered. Bell  v.  Davidson,  3  Wash.  C.  C.  R. 
328. 

1012.  If  a  commission  issue  to  A  and  B,  or 
either  of  them,  to  take  depositions  of  witnesses, 
the  deposition  of  A  may  be  taken  before  B. 
Lonsdale  v.  Brown,  3  Wash.  C.  C.  R.  404. 

1013.  A  commission  directed  to  be  executed 
by  P.  in  the  parish  of  A.,  cannot  be  executed  by 
him  outof  that  parish.  The  commissioner  ought 
to  state  where  it  was  executed,  and  should  show 
that  he  has  pursued  his  authority.  Boudereau 
et  al.  v.  Montgomery,  4  Wash.  C.  C.  R.  186. 

1014.  If  the  cross-interrogatories  are  not  put 
to  a  witness,  examined  under  a  commission,  the 
deposition  cannot  be  read.  Gtlpins  v.  Conscqaa. 
Peters' C.C.R.  85. 

1015.  The  commissioners  in  executing  a  com- 
mission, though  nominated  b)'  the  parties,  act 
under  the  appointment,  and  are  the  agents  of  the 
court;  not  of  the  parties.     Ibid. 

1016.  Nor  is  it  an  objection  that  the  cross-in- 
terrogatories were  not  put  to  each  witness  im- 
mediately after  he  had  answered  the  interroga- 


tories in  chief,  but  were  put  to  him  after  the 
examination  of  all  the  witnesses  on  the  interro- 
gatories in  chief.     Ibid. 

1017.  Nor  is  it  an  objection  that  the  commis- 
sioners and  their  clerk  were  not  sworn.     Ibid. 

1018.  If  all  the  interrogatories  are  substan- 
tially, although  not  formally  answered,  it  will  be 
sufficient ;  and  this  is  the  rule  even  in  regard  to 
a  commission.  Nelson  et  al.  v.  I'he  United  States, 
Peters'  C.  C.  R.  235. 

1019.  The  testimony  of  a  witness,  taken  un- 
der a  commission  to  five  persons,  or  any  one  of 
them,  cannot  be  read  in  evidence,  if  another 
person  than  the  commissioners,  and  not  named 
in  the  commission,  assisted  in  taking  the  exami- 
nation. Witlings  et  al.  v.  Conseqtta,  Peters'  C.  C. 
R.  301. 

1020.  If  it  appears  on  the  face  of  a  deposition 
taken  under  the  act  of  congress,  that  the  officer 
taking  the  same  was  authorized  by  the  act,  it  is 
sufficient  in  the  first  instance,  without  any  proof 
that  he  was  such  officer.  Ruggles  v.  Bucknor, 
Paine'sC.  C.  R.  358. 

1021.  In  an  action  on  a  policy  of  insurance, 
grounded  upon  the  incapacity  of  the  vessel,  by 
damage  incurred  by  stress  of  weather,  to  prose- 
cute the  voyage,  the  warrant  of  survey  and  the 
report  are  a  judicial  proceeding,  and  in  writing, 
and  parol  evidence  of  their  contents  is  inadmis- 
sible. Nor  is  a  certificate  from  the  register 
of  the  vice  admiralty  court,  where  the  proceed- 
ings took  place,  that  the  warrant  was  lost,  evi- 
dence. It  should  be  established  under  a  com- 
mission. Robinson  v.  Clifford,  2  Wash.  C.  C. 
R.l. 

1022.  If  the  general  interrogatory,  under  a 
commission  to  take  testimony,  be  not  answered, 
it  is  a  fatal  objection  to  the  whole  deposition. 
All  the  interrog-atories  must  be  substantially  an- 
swered.    Dodge  v.  Israel,  4  Wash.  C.  C.  R.  323. 

1023.  Query,  If  it  be  not  an  objection  to  a  de- 
position that  it  was  committed  to  writing  by  the 
witness  before  he  was  sworn  ?  And  whether 
exhibits  referred  to  in  a  deposition,  ought  not  to 
be  annexed  by  the  commissioners  to  the  deposi- 
tion, or  so  designated  by  them  as  to  leave  no 
reasonable  doubt  of  their  identity  ]     Ibid. 

1024.  If  reasonable  notice  to  the  adverse  party 
of  formal  objections  to  a  deposition  be  not  given, 
the  court  may  be  induced  to  set  aside  a  verdict, 
or  nonsuit,  rendered  in  consequence  of  this  ob- 
jection, without  costs.     Ibid. 

1025.  Depositions  taken  under  a  commission 
to  another  state,  cannot  be  read  unless  proof  be 
given  that  a  copy  of  the  interrogatories,  and  a 
written  notice  of  the  rule,  and  of  the  names  of 
the  commissioners,  was  served  on  the  opposite 
party  or  his  attorney,  according  to  one  of  the 
rules  of  the  circuit  court.  Lessee  of  Rhoades  Sf 
Snyder  v.  Selin  et  al,  4  Wash.  C.  C.  R.  715. 

1026.  It  is  no  objection  to  a  deposition,  that  a 
material  part  of  the  evidence  comes  out  under 
the  general  interrogatory.     Ibid. 

1027  A  commission  issued  to  take  depositions, 
under  a  rule  to  take  them  at  Selinsgrove,  arid 
endorsed  "  commission  to  Selinsgrove."  It  should 
appear,  by  the  certificate  of  the  commissioners, 
or  otherwise,  that  the  depositions  were  taken  at 


694 


EVIDENCE. 


Admission  of  Parol  Evidence  to  contradict  or  explain  Written  Evidence. 


the    place   indicated,  or  they  cannot  be    read. 
Ibid. 

1028.  The  rule  is  that  depositions  taken  under 
a  commission  within  the  western  district  of  Penn- 
sylvania, more  than  one  hundred  miles  from 
Philadelphia,  are  not  absolute,  but  de  bene  esse, 
in  the  cncuit  court  of  Pennsylvania.     Ibid. 

1029.  A  joint  commission  to  take  a  deposition 
must  be  executed  by  all  the  commissioners, 
although  the  commissioner  named  by  the  party 
against  whom  the  witness  is  offered,  after  pro- 
ceeding some  length  in  the  examination,  with- 
drew, and  refused  to  complete  it.  Munns  v. 
Dupont  et  al,  3  Wash.  C.  C.  R.  31. 

1030.  Ail  proper  interrogatories  must  be  an- 
swered on  both  sides,  or  the  deposition  cannot 
be  read.  Bell  v.  Davidson,  3  Wash.  C.  C.  R. 
328. 

1031.  If  the  interrogatories  are  hypothetical, 
and  in  a  certain  event  only  are  required  to  be 
answered,  which  event  does  not  happen  :  or  if 
they  refer  to  records  which  must  speak  for  them- 
selves, they  need  not  be  answered.     Ibid. 

1032.  A  deposition  taken  on  the  direct  inter- 
rogatories cannot  be  read,  if  the  cross-interroga- 
tories were  not  put;  and  the  omission  will 
destroy  the  deposition,  whether  it  was  the  act 
of  the  commissioners  named  by  either  party. 
Gilpins  V.  Consequa,  3  Wash.  C.  C.  R.  184. 

1033.  It  is  no  objection  to  a  deposition,  that  it 
is  written  in  English,  although  the  commissioners 
were  Dutchmen,  and  it  does  not  appear  that 
there  was  a  sworn  interpreter;  and  tliat  the  wit- 
nesses were  examined  upon  the  cross-interroga- 
tories at  the  time  they  answered  in  chief,  but 
an.swered  them  afterwards,  or  that  the  clerk  of 
the  commissioners  was  not  sworn.     Ibid. 

1034.  The  diiect  examination  of  a  witness  was 
taken  by  a  commissioner,  with  the  consent  of 
both  parties.  No  cross-interrogatories  were  ever 
filed,  and  the  witness  lived  several  months  after 
the  direct  examination  was  begun  ;  there  was 
no  proof  that,  if  the  cross-interrogatories  had 
been  filed,  they  might  not  have  been  answered. 
Held,  that  the  omission  to  file  the  cros.s-interro- 
gatories  was  at  the  peril  of  the  party,  and  that 
the  deposition  is  admissible.  Crocker  v.  Lewis, 
3  Sumner's  C.  C.  R.  1 

,      PEPOSITIONS  TAKEN  UNDER  A  RULE  OF  COURT. 

1035.  The  deposition  of  a  witness  now  dead, 
as  to  pedigree,  may  be  read  for  that  purpose 
only,  though  it  was  taken  in  another  cause,  be- 
tween other  parties,  and  on  a  different  subject. 
Barmt  i)-  IVife^s  Lessee  v.  Davy,  3  Wash.  C.  C.  R. 
243. 

1036.  A  deposition  taken  under  a  rule  of  court, 
and  sworn  to  before  a  justice  of  the  peace,  may 
be  read  ;  the  provisions  of  the  judiciary  act  refer 
to  depositions  taken  without  such  rule.     Ibid. 

1037.  A  witness,  vvho.se  deposition  is  taken  de 
bene  esse,  must  be  proved  to  have  been  subpir- 
naed.  and  unable  to  come;  unless  he  is  so  old 
and  generally  so  infirm  that  his  attendance  could 
not  be  expected,  or  his  deposition  is  not  admis- 
sible. Merely  proving  the  witness  to  be  sixty- 
five  years  old,  is  not  sufficient.     Ibid. 


1038.  A  deposition,  though  merely  to  prove  a 
pedigree,  if  taken  by  others  than  those  named 
in  the  commission,  cannot  be  read.     Ibid. 

1039.  A  deposition,  taken  de  bene  esse,  was 
offered  in  the  district  court,  on  behalf  of  the 
United  States;  to  which  it  was  objected,  "that 
it  was  not  taken  and  returned  according  to  law." 
Held,  in  the  appellate  court,  that  this  objection 
must  be  considered  as  applying  to  it  as  a  depo- 
sition in  chief,  and  does  not  dispense  with  the 
necessity  of  proving  those  circumstances  which 
would  have  entitled  the  attorney  for  the  United 
States  to  read  it  as  a  deposition  taken  de  bene 
esse.  Thomas  ^'  Henry  v.  The  United  States,  1 
Brockenb.  C.  C.  R.  367. 

1040.  Where  the  party  against  whom  a  de- 
position is  taken,  expressly  waives  all  objection 
to  it,  this,  generally,  must  be  understood  as  ex- 
tending to  the  deposition  only  in  the  character  in 
which  it  was  taken,  and  not  as  imparting  any 
new  character  to  it,  not  intended  by  the  party 
taking  it.  Thus,  where  a  deposition  was  taken 
de  bene  esse,  and  the  adverse  party  waived  all 
objection,  such  a  waiver  does  not  make  it  a  de- 
position in  chief.     Ibid. 

7.  Admission  of  Parol  Evidence  to  contradict  or 
explain  Written  Evidence. 

1041.  In  a  suit  by  the  assignees  of  a  bond 
against  the  assignor,  upon  a  written  assignment, 
parol  evidence  is  not  admissible  to  show  that  the 
assignor  had  expressly  guarantied  the  payment 
of  the  bond,  this  being  no  part  of  the  written 
contract.     O^Hara  v.  Hall,  4  Dallas.  340. 

1042.  The  rule  which  forbids  a  deed  to  be 
contradicted  or  explained  by  par'ol  testimony,  is 
a  salutary  one;  the  courts  will  not  be  disposed 
to  impair  it.  Faw  v.  Marsteller,  2  Cranch,  29; 
1  Cond.  Rep.  337. 

1043.  An  assignee  of  a  pre-emption  warrant 
is  held  to  be  a  competent  witness,  if  the  facts 
intended  to  be  proved  by  his  testimony  do  not 
tend  to  support  the  title  of  the  party  producing 
him.  Wilson  v.  Speed,  3  Cranch,  283;  1  Cond. 
Rep.  531. 

1044.  A  letter  of  credit,  addressed  by  mistake 
to  John  and  Joseph,  and  delivered  to  John  and 
Jeremiah,  will  not  support  an  action  by  John 
and  Jeremiah  for  goods  fui-rrished  by  them  to  the 
bearer,  upon  the  faith  of  the  letter  of  credit.  It 
is  not  a  written  contract  between  the  plaintiffs 
and  defendant,  and  parol  pr-oof  cannot  be  admit- 
ted to  make  it  such.  It  is  not  a  case  of  am- 
biguity, fraud,  or  mistake,  on  the  part  of  the 
plaintiffs.  Pollard  v.  Dwight,  4  Cranch,  421;  2 
Cond.  Rep.  157. 

1045.  Parol  evidence  cannot  be  given  that  one 
set  of  writteir  instructions  from  the  postmaster- 
general,  superseded  another  set  of  written  in- 
structioirs  ;  it  must  be  proved  by  comparing  them 
together.     Ibid. 

1046.  The  heirs  of  a  deceased  mortgagor  are 
not  competent  witnesses  in  a  suit  iir  equity  by  an 
assignee,  to  redeem,  to  prove  the  assignment 
fraudulent ;  for  that  is  to  establish  their  own 
title.  Randall  v.  Phillips,  3  Mason's  C  C.  R. 
478. 
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1047.  It  is  a  general  rule,  that  an  agreement 
in  writing,  or  an  instrument  carrying  an  agree- 
ment into  e.vecution,  shall  not  be  varied  by  parol 
testimony,  stating  conversations  or  circumstances 
anterior  to  the  written  instrument.  Hunt  v. 
Rousmanier,  8  Wheat.  174;  5  Cond.  Rep.  401. 

1048.  There  is  no  rule  of  law  better  settled, 
than  that  which  precludes  the  admission  of 
parol  evidence  to  contradict  or  substantially  vary 
the  legal  import  of  a  written  agreement;  but 
evidence  of  usage  or  custom  is  never  considered 
of  this  character.  Renner  v.  The  Bank  of  Co- 
lumbia, 9  Wheat.  581 ;  5  Cond.  Rep.  401. 

1049.  Latent  ambiguities  may  be  removed  by 
parol  evidence,  for  they  arise  from  proof  of  facts 
aliunde ;  and  where  the  doubt  is  created  by  parol 
evidence,  it  is  reasonable  that  it  should  be  re- 
moved in  the  same  manner.  But  if  latent  am- 
biguities e.xist  in  the  contract  itself,  and  if  the 
language  be  too  doubtful  for  any  settled  con- 
struction by  the  admission  of  parol  evidence, 
you  create,  and  do  not  merely  construe  the  con- 
tract.    Peisch  V.  Dickson.  1  Mason's  C.  C.  R.  9. 

1050.  There  is  an  intermediate  class  of  cases, 
partaking  of  the  nature  both  of  patent  and  latent 
ambiguities,  where  the  words  are  all  sensible, 
and  have  a  settled  meaning,  but,  at  the  same 
time,  consistently  admit  of  two  interpretations, 
according  to  the  subject-matter  in  the  contem- 
plation of  the  parties.  In  such  case,  parol  evi- 
dence is  admissible,  to  show  the  circumstances 
under  which  the  contract  was  made,  and  the 
subject-matter  to  which  the  contract  referred. 
Ibid. 

1051.  Parol  evidence  is  inadmissible  to  vary 
or  contradict  the  terms  of  a  written  agreement 
signed  by  the  parties.  Randall  v.  Phillips  et  al., 
3  Mason's  C.  C.  R.  378. 

1052.  A.,  seised  of  a  lot  in  Fourth  street,  in 
Philadelphia,  in  the  occupation  of  R.  H.,  and 
having  no  lot  in  Fourth  street,  devised  his  "lot 
in  Third  street,  in  the  occupation  of  R.  H." 
Held,  that  parol  evidence  was  admissible  to  ex- 
plain the  mistake.  Lessee  of  Allen  v.  Lyons,  2 
W^ash.  C.  C.  R.  475. 

1053.  Where  a  contract  is  in  writing,  conver- 
sations previous,  and  leading  to  it,  cannot  be 
given  in  evidence.     Gilpins  v.  Consequa,  Peters' 

C.  C.  R.  85. 

1054.  Parol  evidence  of  the  declarations  of  an 
auctioneer,  to  contradict  the  written  terms  of  the 
sale,  are  inadmissible ;  but  it  is  admissible  to 
show  what  he  did  sell,  for  the  objection  does 
not  apply.  Wright  v.  Dekhjne,  Peters'  C.  C.  R. 
199. 

1055.  Where  the  shipping  articles  specify  the 
wages  of  the  mate  of  a  vessel,  he  cannot  give 
parol  evidence  of  an  agreement  to  allow  him 
other  compensation.    Veacock  v.  M'Call,  Gilpin's 

D.  C.  R.  329. 

1056.  Parol  evidence  is  inadmissible  to  e.x;- 
plain  a  contract  entered  into  between  the  parties 
by  letter.  Clarke  v.  Russell.  3  Dall.  415  ;  1  Cond. 
Rep.  193. 

1057.  Proceedings  before  magistrates,  in  cases 
of  insolvent  debtors,  are  matters  in  pais,  and  may 
be  proved  by  parol  evidence.  Turner  v.  FendalL 
iCranch,  117;  1  Cond.  Rep.  261. 


1058.  In  an  action  on  a  valued  policy,  it  is  not 
competent  for  the  underwriters  to  give  parol  evi- 
dence to  show  that  the  value  of  the  property  in- 
sured is  different  from  that  stated  in  the  policy. 
The  Marine  Insurance  Company  v.  Hodgson,  6 
Cranch,  206;  2  Cond.  Rep.  347. 

1059.  Where  a  check  was  drawn  by  a  person 
who  was  the  cashier  of  an  incorporated  bank, 
and  it  appeared  doubtful  on  the  face  of  it  whe- 
ther it  was  an  official  or  a  private  act,  parol  evi- 
dence was  admitted  to  show  that  it  was  an  official 
act.  Mechanics''  Bank  of  Alexandria  v.  The  Bank 
of  Columbia,  5  Wheat.  326;  5  Cond.  Rep.  666. 

1060.  There  is  nothing  in  the  statute  of  frauds 
in  Rhode  Island,  which  is  a  copy  of  the  English 
statute,  29th  Charles  II.,  ch.  2,  sec.  4,  rendering 
parol  evidence  inadmissible  to  show  that  an  ab- 
solute deed  was  intendeil  as  a  mortgage;  and 
that  the  defeasance  has  been  omitted  or  destroy- 
ed by  fraud  or  mistake,  or  omitted  by  design, 
upon  mutual  confidence  between  the  parties. 
Tatjlor  V.  Luther,  2  Sumner's  C.  C.  R.  228. 

1061.  The  grantors  in  a  deed  of  release  and 
quit  claim,  are  competent  witnesses  in  a  suit  in 
chancery,  to  show  that  their  estate  was  not  ab- 
solute, but  a  mortgage  ;  of  which  their  grantees 
had  notice  at  the  time  of  the  conveyance  to 
them.     Ibid. 

1062.  A  policy  of  insurance  was  underwritten 
on  the  entirety  of  the  ship,  and  the  ship's  papers 
on  the  voyage  showed  a  joint  ownership  of  the 
master  and  the  assured.  Held,  that  parol  evi- 
dence was  not  admissible  to  contradict  the  ship's 
papers,  and  to  prove  a  sole  ownership  in  the 
ship;  and  that  the  papers  were  all  wrong,  and 
founded  in  mistake.  Ohl  v.  The  Eagle  Insurance 
Company,  4  Mason's  C.  C.  R.  172. 

1063.  The  rule  in  Walton  v.  Shelly,  is  not  au^ 
thority  in  the  United  States,  the  case  having  been 
decided  since  the  revolution :  and  that  rule  has, 
since  the  decision,  been  much  shaken ;  and  it 
has  been  held  to  extend  only  to  negotiable  paper. 
Blasg  v.  The  Phanix  Insurance  Company.  3  Wash. 
C.  C.  R.  5. 

1064.  The  subscribing  witness  to  a  paper,  who 
stated  that  he  was  called  in  to  sign  the  paper  as 
a  witness,  but  did  not  see  the  parties  execute  or 
acknowledge  it,  although  they  told  him  it  was 
their  agreement,  was  admitted  to  testify.  Munns 
V.  Dupont,  3  Wash.  C.  C.  R.  31. 

1065.  Evidence  of  conversations  between  the 
supercargo  of  the  plaintiff's  ship,  and  the  de- 
fendant, previous  to,  and  leading  to  the  contract, 
tending  to  explain  or  vary  it,  is  improper.  Gil- 
pins  V.  Consequa,  3  Wash.  C.  C.  R.  184  ;  Peters' 
C.  C.  R.  85. 

1066.  Parol  evidence  can  no  more  be  given  to 
explain,  than  to  contradict  a  written  instrument. 
Kemmil  v.  Wilson,  4  Wash.  C.  C.  R.  308. 

1067.  The  general  rule  is  admitted,  that  parol 
evidence  to  explain  or  vary  a  written  contract, 
except  in  the  case  of  a  latent  ambiguity,  cannot 
be  given  in  evidence.  M'-Culloch  v.  Girard,  4 
Wash.  C.  C.  R.  290. 

1068.  The  reasons  which  forbid  the  admission 
of  parol  evidence,  to  alter  or  explain  written 
agreements  or  other  instruments,  do  not  apply  to 
those  contracts   implied    by  operation  of  law  j 
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such  as  that  which  the  law  implies  with  respect 
to  the  endorser  of  a  note  of  hand.  Susquehanna 
Bridsic  and  Ban  king  Company  v.  Evans,  4  Wash. 
C.  C.~R.  480. 

1069.  Parol  evidence  is  not  admissible  to  afTect 
the  construction  of  a  will,  but  it  is  admissible 
where  its  introduction  is  required  by  considera- 
tions extrinsic  of  the  will,  and  which  necessarily 
depend  on  such  circumstances.  Gallego  v.  Gal- 
lego's  Executor,  2  Brockenb.  C.  C.  R.  285. 

1070.  A  contract  in  writing,  in  the  absence  of 
fraud,  mistake,  ignorance,  or  latent  ambiguity, 
cannot  be  varied,  impaired  or  explained  by  parol 
evidence.  Tilshmaa  and  Wife  v.  Tilghman^s 
Executors,  Bakfwin's  C.  C.  R.  489. 

1071.  A  promise  or  undertaking  to  pay  the 
debt  of  another,  must  be  entirely  in  writing,  ac- 
cording to  the  statute  of  frauds;  and  cannot  be 
added  to,  or  varied,  nor  so  far  explained  by  parol 
evidence,  as  to  affect  its  import.  Clarke  v.  Russell, 
3  Dall.  415;   1  Cond.  Rep.  193. 

1072.  A  bill  of  parcels  delivered  by  J.,  stating 
the  goods  as  bought  of  D.  and  J.,  is  not  conclu- 
sive evidence  against  J.,  that  the  goods  were 
joint  property;  but  the  real  facts  of  the  case 
may  be  shown  by  parol.  Harris  v,  Johnston,  3 
Cranch,  311;   1  Cond.  Rep.  543. 

1073.  An  alteration  or  addition  in  a  deed,  as 
by  adding  a  new  obligor,  or  an  erasure,  as  striking 
out  an  old  obligor,  if  done  with  the  consent  of  all 
the  parties  to  a  deed,  does  not  avoid  it ;  whether 
done  before  or  after  execution ;  and  such  con- 
sent may  be  proved  by  parol.  Spcake  v.  The 
United  States,  9  Cranch,  28;  3  Cond.  Rep.  244. 

1074.  The  letting  in  of  parol  evidence  to 
prove  consent  in  making  alterations  m  a  deed, 
is  not  within  the  mischiefs  intended  to  be  pre^ 
vented  by  the  statute  of  frauds :  if  the  objec- 
tion were  valid,  it  would  equally  apply  to  such 
alterations,  when  made  before  the  execution  of 
the  deed ;  since,  if  not  taken  notice  of  by  a 
memorandum  on  the  deed,  they  must  be  proved 
in  the  same  maimer.  The  parol  evidence  is  not 
admitted  to  explain  or  contradict  the  written 
contract,  but  only  to  ascertain  what  those  terms 
are.     Ibid. 

1075.  A  parol  exchange  of  lands,  or  parol  evi- 
dence that  a  conveyance  should  operate  as  an 
exchange,  will  not  convey  any  estate  or  interest 

.  in  lands.     Clarke  v.  Graham,  6  Wheat.  577  ;  5 
Cond.  Rep.  192. 

1076.  When  parties  reduce  their  contracts  to 
writnig,  the  obligations  and  right  of  each  are 
described  by  the  instruinenl  iLself.  The  safetv 
whijjh  is  oxpecteii  from  them  would  be  much 
impaired,  if  they  could  be  established  upon  un- 
certain and  vague  impre.ssions,  rnatle  by  a  con- 
versation antecedent  to  the  reduction  of  the 
agreement.      Taylfje  v.  liigns,  1  Peters,  596. 


validate  it.     Bank  of  the  United  States  v.  Dunn, 
6  Peters,  51. 

1079.  It  is  competent  to  prove  by  parol  that  a 
guarantor  signed  his  name  in  blank  on  the  back 
of  a  promissory  note,  and  authorized  another  to 
write  a  sufficient  guaranty  over  it.     Ibid. 

1080.  The  meaning  of  the  parties  to  written 
instruments  must  be  ascertained  by  the  tenor 
of  the  writing,  and  not  by  looking  at  a  part  of 
it;  and  if  a  latent  ambiguity  arises  from  the 
language  used,  it  may  be  explained  by  parol. 
Boardman  v.  The  Lessees  of  Reed  and  Ford,  6 
Peters,  328. 

1081.  The  rules  of  evidence  are  adopted  for 
practical  purposes  in  the  administration  of  jus- 
tice. And  although  it  is  laid  down  in  the  books 
as  a  general  rule,  that  the  best  evidence  the 
nature  of  the  case  will  admit  of,  must  be  given ; 
yet  it  is  not  understood  that  this  rule  requires 
the  strongest  possible  assurance  of  the  matter 
in  question.  The  extent  to  which  the  rule  is  to 
be  pushed,  is  governed,  in  some  measure,  by 
circumstances.  If  any  suspicion  hangs  over  the 
instrument,  or  that  it  is  designedly  withheld,  a 
more  rigid  inquiry  should  be  made  into  the  rea- 
sons for  its  non-production.  But  where  there  is 
no  such  suspicion,  all  that  ought  to  be  required 
is  reasonable  diligence  to  obtain  the  original. 
Minor  v.  Tillotson,  7  Peters,  99. 

1082.  The  depositions  of  several  witnesses, 
clerks  in  the  counting-house  of  the  plaintiffs, 
were  admitted  on  the  trial  of  the  cause,  in  which 
the  witnesses  stated  that  they  knew  that  a  letter 
of  credit  was  considered  by  the  plaintifis  as 
covering  any  balance  due  by  C.  H.  to  them  for 
advances  from  time  to  time,  to  the  amount  of 
eight  thou.sand  dollars;  that  advances  were 
made,  and  moneys  paid  by  them  on  account  of 
C.  H.  from  the  time  of  receiving  the  said  letter, 
predicated  on  the  letter  always  protecting  the 
plaintiffs  to  the  amount  of  eight  thousand  dol- 
lars; and  that  it  was  considered  in  the  counting- 
house  as  a  continuing  letter  of  credit,  antl  so 
acted  upon  by  the  plaintiffs.  Held,  that  this 
evidence  was  rightly  admitted  to  establish  that 
credit  had  been  given  to  C.  H.  on  the  faith  of  it, 
from  time  to  time,  and  that  it  was  treated  by  the 
plaintiffs  as  a  continuing  guaranty;  so  that  if,  in 
point  of  law,  it  was  entitled  to  that  character, 
the  plaintifis'  claim  might  not  be  open  to  the 
suggestion  that  no  such  advances,  acceptances, 
or  endorsements,  hail  been  made  upon  the  credit 
of  it.  The  evidence  was  not  open  to  the  objec- 
tion, that  it  was  an  attem})t  by  parol  evidence 
to  explain  a  written  contract.  Douglass  ct  al.  v. 
Reynolds  ct  ul.,  7  Peters,  1 13. 

1083.  Ill  the  case  of  the  Bank  of  the  United 
States  f.  Dunn,  6  Peter.s,  51,  the  court  tiecided 

,      .  ,  that  a  subsequent   endorser  was  not  competent 

1077.  It  is  certainly  very  ditiicnll  to  maintain,  [  to  prove  facts  which  would  tend  to  ilistliaige  the 

that  in  a  court  of  law  any  parol  evidence  is  at!-  |  jirior  endorser  from  llie  responsibility  of  his  en 


missible,  substantially  to  cliaiiize  the  purport  and 
effect  of  a  written  instrnmeiil,  and  to  impose 
upon  it  a  sen.se  which  its  terms  not  only  do  not 
imply,  but  expressly  repel.  Shunkland  v.  The 
Corporation  of  Washington.  5  Peters,  390. 

1078.  A  party  to  a  negotiable  inslrumeiit  shall 
not  be  permitted   by  his  own  testimony  to  in- 


dorsement. By  the  same  rule,  the  drawer  of  the 
note  is  equally  iiicomix-teiit  to  prove  tin;  facts 
which  ten<!  to  tli.scliarge  the  endorser.  Bank  of 
the  Metropolis  v.  Jones,  8  Peters,  12. 

1084.  S.  obtained  a  sum  of  money  of  AL, 
securing  him  by  an  annuity  equal  to  ten  per 
cent,  per  annum  for  ten  years.     He  afterwards 
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resisted  the  payment  of  the  annuity,  on  the 
ground  that  the  contract  was  usurious,  and  hav- 
ing sold  the  estate  to  L.  on  which  the  annuity 
was  secured,  he  in  writing  promised  to  indemnify 
and  save  him  harmless  lor  prosecuting  a  writ  of 
replevin,  should  a  distress  be  made  for  the  an- 
nuity. On  the  trial  of  the  action  of  replevin,  S. 
was  not  a  competent  witness  to  show  the  original 
contract  between  him  and  M.  was  usurious. 
Scott  V.  Lloijd,  9  Peters,  418. 

1085.  In  an  action  on  four  promissory  notes. 
one  of  which  was  drawn  by  the  defeiulant,  in 
favour  of  the  plaintifT,  and  the  others  were 
drawn  by  the  defendant,  in  favour  of  other  per- 
sons who  had  endorsed  them  to  the  plaintiff) 
parol  evidence  was  properly  admitted  that  the 
defendant  acknowledged  that  he  was  indebted 
to  the  plaintiff,  in  the  amount  of  the  notes,  and 
offered  to  confess  judgment,  in  the  course  of  a 
negotiation  with  the  plaintiff's  counsel,  although 
the  negotiation  fell  through;  and  although  no 
proof  was  given  of  the  handwriting  or  signatures 
of  the  endorsers  of  the  notes.  This  case  does 
not  come  within  the  reason  or  principles  of  the 
rule  which  excludes  offers  to  pay,  made  byway 
of  compromise  upon  a  disputed  claim,  and  to 
buy  peace.     MNe'd  v.  HolbrooL  12  Peters.  84. 

1086.  The  admissions  of  a  defendant,  that  he 
is  indebted  to  the  plaintiff  on  promissory  notes, 
when  proved  by  competent  testimony,  are  suf- 
ficient evidence  of  the  transfer  of  negotiable 
paper;  without  proof  of  the  handwriting  of  the 
payer.  Whether  the  evidence  was  legally  com- 
petent for  that  purpose,  or  not,  is  a  question  for 
the  court,  and  not  for  the  jury,  in  the  absence 
of  all  contradictory  testimony.     Ibid. 

1087.  A  translation  by  the  secretary  of  the 
board  of  land  commissioners  of  Florida,  whose 
duty  it  was  to  translate  Spanish  documents  given 
in  evidence  before  the  board  of  commissioners, 
of  a  certified  copy  of  a  Spanish  grant  of  land  in 
Florida,  wliich  had  been  produced  to  the  board, 
was  properly  admitted  as  evidence  of  the  grant : 
satislactory  proof  having  been  given  to  the 
court,  that  the  original  grant  could  not  be  found 
in  the  records  of  East  Florida  ;  and  that  this  was 
the  best  evidence,  from  the  nature  of  the  case, 
which  could  be  given  of  the  existence  of  the 
original  paper,  lost  or  destroyed.  United  States  v. 
Delcspine's  Heirs,  fyc,  12  Peters,  654. 

1088.  If  the  instrument  supposed  to  be  forged 
is  destroyed  or  suppressed  by  the  prisoner,  the 
tenor  may  be  proved  by  parol  evidence;  the 
next  best  evidence  is  the  rule ;  therefore,  if 
there  bs  a  copy  which  can  be  sworn  to,  that  is 
the  next  best  evidence.  United  States  v.  Britton, 
2  Mason's  C.  C.  R.  464. 

1089.  The  United  States  instituted  a  joint  ac- 
tion on  a  joint  and  several  bond,  executed  by  a 
collector  of  taxes,  and  his  sureties.  The  de- 
fendant, the  principal  in  the  bond,  confessed  a 
judgment,  by  a  cognovit  actionem;  and  the 
United  Slates  issued  an  execution  against  his 
body,  on  the  judgment  upon  which  he  was  im- 
prisoned, and  was  afterwards  dischar<red  by  the 
insolvent  law  of  the  United  States.  The  United 
Slates  proceeded  against  the  other  defendants, 
and  on  the  trial,  the  principal  in  the  bond  hav- 
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ing  been  released  by  his  co-obligors,  was  offered 
by  the  defendants,  and  admitted  by  the  circuit 
court,  to  prove  that  one  of  the  co-obligors  had 
executed  the  bond,  on  condition  that  others 
would  execute  it,  which  they  did  not  do.  The 
circuit  court  admitted  the  evidence.  The  su- 
preme court  held,  that  it  was  properly  admitted. 
United  States  v.  Lejler,  11  Peters,  86. 

1090.  The  principle  settled  by  the  supreme 
court,  in  the  case  of  the  Bank  of  the  United 
States  r.  Dunn,  6  Peters,  51,  goes  to  the  exclu- 
sion of  a  party  to  a  negotiable  instrument,  upon 
the  ground  of  the  currency  given  to  it  by  the 
name  of  the  witness  called  to  impeach  its  va- 
lidity; and  does  not  extend  to  any  other  case  to 
which  that  reasoning  does  not  apply.     Ibid. 

1091.  Where  certain  merchants  had  entered 
into  a  written  agreement  to  subscribe  certain 
sums  for  a  voyage  to  Africa,  &c.,  and  authorized 
their  agent  to  draw  bills  for  a  certain  amount, 
and  he  drew  a  bill  on  one  of  the  subscribers  for 
the  amount  subscribed  by  him,  and  he  drew  a 
bill  to  pay  for  the  goods  bought  for  the  voyage, 
on  the  credit  of  the  written  authority  before 
stated,  which  was  shown  to  the  payee  of  the  bill 
before  it  was  drawn  ;  it  was  helil  that  the  agent, 
although  drawer  of  the  bill,  was  a  competent 
witness  to  prove  the  facts  in  a  suit  brought  by 
the  payee  against  the  subscriber,  upon  a  con- 
structive acceptance  of  the  bill;  it  having  been 
dishonoured  when  presented  for  acceptance. 
Lou-bcr  V.  Shall',  5  Mason's  C.  C.  R.  241. 

1092.  Where  a  voluntary  deed  is  impeached 
as  fiaudulent,  evidence  of  judgments  against  the 
grantor  is  admissible  as  proof  (among  other  facts) 
that  he  was  indebted  at  the  time  of  executing 
the  deed,  although  the  grantee  was  not  a  party 
to  the  suits  on  which  the  judgments  were  ob- 
tained. Evidence  is  admissible  to  show  another 
consideration  than  that  expressed  in  the  deed,  if 
not  inconsistent  with  the  consideration  expressed. 
Hinde  v.  Longivorth,  1 1  Wheat.  199 ;  6  Cond. 
Rep.  270. 

1093.  The  declarations  of  the  testator,  before 
and  at  the  time  of  making  a  will,  and  after- 
wards, if  so  near  as  to  be  a  part  of  the  res  gestae, 
are  admissible  to  show  fraud  in,  obtaining  the 
will ;  but  not  declarations  at  any  distance  of  time 
after  the  will  has  been  executed,  especially 
where  the  will  has  always  been  in  the  testator's 
possession.  The  declarations  of  the  testator  as 
to  his  intention  to  alter  his  will,  and  being  pre- 
vailed upon  not  to  do  so,  are  not  admissible  to 
show  that  the  will  was  fraudulently  prevented 
from  being  revoked,  there  being  no  act  or  at- 
tempt shown  to  revoke  the  will,  &c.  Smith  v. 
Fenner,  1  Gallis.  C.  C.R.170. 

1094.  In  an  action  to  recover  the  balance  of  a 
settled  account,  and  of  certain  bills  of  exchange 
accepted  by  the  defendant,  the  defendant  offered 
to  prove  that  the  plaintiff's  intestate  acknow- 
ledged himself  to  be  indebted  to  the  defendant 
on  another  account,  which  included  the  settled 
account,  and  upon  which  a  larger  amount  was 
due  than  that  claimed,  which  the  nitestate-pro- 
mised  to  pav.  The  court  allowed  evidence  to 
be  given,  as  "it  was  not  offered  to  affect  the  set- 
tled account,  bit  to  establish  a  claim  nulepend- 
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eat  of  it,  and  vvhicli  the  plaiutiff's  intestate  pro- 
mised to  pay.  Vuyton,  Adiii'r,  v.  Purnell,  1 
Wash.  C.  C.  K.  467. 

1095.  A  receipt  for  so  much  money  is  only 
evidence  of  a  payment  and  satisfaction,  which 
may  be  explained  by  parol  proof.  Hylton's  Les- 
see V.  Brown,  1  Wash.  C.  C.  R.  298. 

1096.  The  rule  which  prevents  a  person  im- 
peaching a  paper  to  which  he  has  given  credit, 
extends  only  to  negotiable  instruments,  and  can 
apply  only  when  the  paper  has  been  negotiated  ; 
for  while  the  dispute  is  between  the  original 
parties,  there  is  no  difference  between  such  an 
instrument,  and  one  not  negotiable.  Blagg  v. 
The  Phcenix  Insurance  Co.,  3  Wash.  C.  C.  R.  5. 

1097.  A  certificate  of  the  secretary  of  the 
commonwealth  of  Pennsylvania,  "that  a  certifi- 
cate annexed  thereto  of  receiver-general,  is  a 
true  extract  from  a  certificate  of  that  officer, 
dated  May  2.  1794,  now  remaining  on  file  in  the 
office  of  the  secretary  of  the  commonwealth, 
which  contains  the  names  of  persons  to  whom 
warrants  were  granted,  and  the  amount  of  mo- 
ney paid,  sealed  with  the  lesser  seal  at  that 
time  ;  and  that  the  usual  practice  is  not  to  affix 
the  seal  of  his  office,  until  it  appears  by  a  cer- 
tificate that  the  purchase  money  has  been 
paid  ;"  is  not  evidence  to  show  at  what  time  the 
seal  of  the  governor  was  affixed  to  a  warrant. 
Lessee  of  Brown  v.  Galloway,  Peters'  C.  C.  R. 
291. 

1098.  The  plaintiff  in  error  had,  by  an  agree- 
ment in  writing,  hired  a  steamboat  to  be  put 
''on  the  route"  from  Washington,  in  the  District 
of  Columbia,  to  Potomac  creek,  until  another 
steamboat,  then  building,  should  be  prepared, 
and  be  put  "  on  the  route."  The  plaintiff  in 
error  was  the  contractor  for  carrying  the  mail  of 
the  United  States,  which  was  carried  in  a  steam- 
boat to  Potomac  creek;  except  in  winter,  when 
the  navigation  of  the  river  Potomac  was  inter- 
rupted by  ice,  when  the  mail  was  carried  by 
land.  The  steamboat  so  hired  was  employed  in 
carrying  the  mail.  The  ice  prevented  the  use 
of  the  steamboat;  and  the  ovvners  claimed,  un- 
der the  contract,  the  hire  of  the  boat  during  the 
time  her  employment  was  thus  interrupted.  The 
circuit  court  refusetl  to  allow  parol  evidence  to 
be  given  to  show  the  purpose  for  which  the 
steamboat  was   employed,  and  to   explain  the 

•  meaning  of  the  terms  used  in  the  contract,  and 
of  other  matters  conducing  to  .show  the  meaning 
of  the  contract.  The  court  held  that  the  evi- 
dence was  admissible.  Bradley  v.  The  Wash- 
ington, Alexandria  and  Georgetown  Steam  Packet 
Co.,/13  Peters,  89. 

1099.  Extrinsic  evidence  is  not  admissible  to 
explain  a  patent  ambiguity;  that  is,  one  appa*- 
rent  on  the  face  of  the  instrument;  but  it  is  ad- 
missible to  explain  a  latent  ambiguity ;  that  is, 
one  not  apparent  on  the  face  of  the  instrument, 
but  one  arising  from  extrinsic  evidence :  that  is 
but  to  remove  the  ambiguity  by  the  same  kind 
of  evidence  as  that  by  wliich  it  is  created.  Ibid. 

1100.  Extrinsic  parol  evidence  is  admissible 
to  give  effect  to  a  written  instrument,  by  apply- 
ing it  to  its  proper  subject-matter,  by  proving  the 
circumstances  under  which  it  was  made;  when- 


ever, without  the  aid  of  such  evidence,  the  ap- 
plication could  not  be  made  in  the  particular 
case.     Ibid. 

1101.  The  defendant  was  indicted  for  receiv- 
ing a  treasury  note,  stolen  from  the  mail  of  the 
United  States.  The  indictment,  in  one  of  the 
counts,  described  one  of  the  treasury  notes  as 
bearing  interest  annually  of  one  per  centum. 
A  treasury  note  was  offered  in  evidence, 
bearing  interest  at  one  M.  per  centum; 
and  parol  evidence  was  offered  to  show  that 
treasury  ngtes,  such  as  the  one  offered  in  evi- 
dence, were  received  by  the  officers  of  the  go- 
vernment as  bearing  interest  of  one  mill  per 
centum  per  annum,  not  one  per  centum  per  an- 
num. The  court  held  that  treasury  notes  issued 
by  the  authority  of  the  act  of  congress  passed 
on  the  12th  of  October,  1838,  are  promissory 
notes  witliin  the  meaning  of  the  act  of  congress 
of  3d  March,  1825.  The  United  States  v.  Hardy- 
man,  13  Peters,  176. 

1102.  'I'he  letter  M,,  which  appears  on  the 
face  of  the  note  offered  in  evidence,  is  a  mate- 
rial part  of  the  description  of  the  note.     Ibid. 

1103.  It  would  be  proper  to  receive  parol  evi- 
dence for  the  purpose  of  explaining  the  meaning 
of  the  letter  M.,  and  proving  the  practice  and 
usage  of  the  treasury  department  and  officers 
of  the  government  and  others,  lawful  receivers 
of  similar  treasury  notes;  in  order  to  show 
thereby  the  meaning  intended  to  be  attached, 
and  actually  attached,  to  the  letter  M.  by  the 
treasury  department  and  others;  and  that  by 
such  meaning  the  said  treasury  note  bears  one 
mill  per  centum  interest,  and  not  one  per  centum 
interest.     Ibid. 

8.  Laws  and  Proceedings  of  the  Courts  of  the 
States  of  the  United  States,  how  proved. 

1104.  A  paper  certified  by  the  secretary  of 
state  of  Rhode  Island,  and  by  the  governor,  un- 
der the  seal  of  the  state,  stating  that  certain 
laws  were  passed  by  the  legislature  of  that 
state,  and  that  certain  matters  were  cognizable 
by  the  general  assembly  of  Rhode  Island,  and 
of  the  practice  of  the  assembly  of  Rhode  Island 
in  cases  of  a  particular  description ;  is  not  evi- 
dence on  the  argument  of  a  cause  before  the 
supreme  court.  Usage  and  custom  should  be 
proved  in  the  circuit  court,  on  the  trial  of  the 
case  in  which  it  may  be  referred  to ;  and  evi- 
dence of  the  same  is  not  admissible  in  the  su- 
preme court,  if  not  found  in  the  record.  Leland 
et  al.  V.  Wilkinson,  6  Peters,  317. 

1105.  A  certificate  from  the  secretary  of  state 
of  the  state  of  Rhode  Island,  also  certified  by 
the  governor,  under  the  seal  of  the  state,  was 
offered  to  prove  that  certain  proceedings  have 
been  had  at  different  times  in  the  legislature  of 
Rhode  Island  on  private  petitions,  relative  to  the 
administration  and  sale  of  the  estates  of  de- 
ceased persons  for  the  payment  of  their  debts; 
and  that  there  have  been  certain  usages  and 
proceedings  in  the  legi.';lature  of  that  state  in 
regard  to  the  same.  By  the  court : — The  public 
laws  of  a  state  may,  without  question,  be  read 
in  the  supreme  court;  and  the  exercise  of  any 
authority  which  they  contain,  may  be  derive<l 
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historically  from  them.  But  private  laws,  and 
special  proceedings  of  this  character,  are  go- 
verned by  a  different  rule.  They  are  matters 
of  fact,  to  be  proved  as  such  in  the  ordinary 
manner.  The  supreme  court  cannot  go  into  an 
incpairy  as  to  the  existence  of  such  facts  upon  a 
writ  of  error,  if  they  are  not  found  in  the  record. 
Ibid. 

1106.  An  exemplification  of  a  law  of  a  state 
legislature,  under  the  great  seal  of  the  state,  but 
not  attested  by  the  governor  or  other  state  officer, 
is  sufficiently  authenticated  to  be  given  in  evi- 
dence. The  seal  is  the  highest  evidence  of  au- 
ihorhy.     Uniled  Stales  v.  Johns,  4  Dall.  412. 

1107.  Under  the  fourth  article  and  first  sec- 
tion of  the  constitution,  and  the  act  of  congress 
of  26th  May,  1790,  ch.  38,  if  a  jmigment  has  the 
effect  of  record  evidence  in  the  courts  of  the 
state  from  which  it  is  taken,  it  has  the  sariie 
eH'ect  in  the  courts  of  every  other  state  ;  and  the 
plea  of  nil  debet  is  not  a  good  plea  to  an  action 
brought  upon  such  judgment  in  a  court  of  an- 
other state.  Mills  v.  Duryee,  7  Cranch,  483;  2 
Cond.  Rep.  578. 

1108.  The  common  law  gives  to  a  judgment 
of  the  courts  of  one  state  the  effect  of  prima 
facie  evidence  in  the  courts  of  every  other  state  ; 
but  the  constitution  contemplates  a  power  in 
congress  to  give  a  conclusive  effect  to  such  judg- 
ments; which  power  it  has  exercised  by  declar- 
ing a  judgment  conclusive,  where  the  courts  of 
the  particular  state  where  it  was  rendered,  would 
pronounce  the  same  decision.     Ibid. 

1109.  If  a  clerk  of  a  state  court  certify  at  the 
foot  of  a  paper,  purporting  to  be  a  record,  that 
"the  aforesaid  is  truly  taken  from  the  record  of 
the  proceedings  of  his  court;"  and  if  the  judge, 
chief  justice,  or  presiding  magistrate,  certify 
that  such  attestation  of  the  clerk  is  in  due  form 
of  law;  it  is  within  the  wordsof  the  act  of  congress, 
and  it  is  to  be  presumed  that  the  paper  so  certified 
is  a  full  copy  of  all  the  proceedings  in  the  cause ; 
and  it  is  admissible  in  evidence.  Ferguson  v. 
Haru-ood,  7  Cranch,  408  ;  2  Cond.  Rep.  548. 

1110.  A  copy  of  a  deed  certified  by  a  clerk 
of  a  state  court,  without  the  certificate  of  the 
presiding  judge,  that  the  attestation  of  the  clerk 
is  in  due  form,  and  where  the  instrument  was 
not  required  to  be  recorded,  is  not  evidence. 
Drummoiid's  Adni'rs  v.  Magrudcrs  Trustees,  9 
Cranch,  122;  3  Cond.  Rep.  303. 

9.  Judgments,  and  Verdicts  of  Courts  of  Record, 
when  Evidence. 

1111.  The  legality  of  a  capture  is  open  for 
question  until  a  decree  of  competent  jurisdiction 
passes  for  condemnation  as  prize  ;  then  all  courts 
and  parties  are  estopped  to  say  the  capture  is 
not  legal.  3Iiller  et  al.  v.  The  Resolution,  2 
Dail.  1. 

1112.  A  decree  of  a  court  of  competent 
authority  and  highest  jurisdiction,  is  conclusive 
and  final.  The  decree  of  a  court  of  admiralty 
in  rem,  is  conclusive  every  where  ;  nor  can  the 
grounds  of  such  decree  be  inquired  into,  in  an- 
other admiralty  court,  on  a  libel  to  carry  it  into 
efl'-'ct.  Penhallow  v.  Doane^s  Admhs,  3  Dall.  54  ; 
1  Cond.  Rep.  21. 


1113.  A  judgment  against  one  defendant  for 
the  want  of  a  plea,  or  a  decree  against  one  de- 
fendant for  want  of  an  answer,  does  not  pre- 
vent any  other  defendant  from  contesting,  as  far 
as  respects  himself,  the  facts  admitted  by  the 
absent  party.  The  Mary,  9  Cranch,  126 ;  3  Cond. 
Rep.  306.  . 

1114.  The  decisions  of  a  court  of  exclusive 
jurisdiction,  are  necessarily  conclusive  on  all 
other  courts,  because  the  subject-matter  is  not 
examinable  in  them ;  but  in  the  same  court  they 
are  no  further  conclusive,  than  judgments  and 
decrees  of  courts  of  common  law  and  equity: 
they  bind  the  subject-matter  as  between  parties 
and  privies.     Ibid. 

1115.  In  general,  judgments  and  decrees  are 
evidence  only  in  suits  between  parties  and  pri- 
vies; but  the  doctrine  is  wholly  inapplicable  to 
a  case,  where  the  judgment  or  decree  is  intro- 
duced, not  as,  per  se,  binding  on  any  rights  of 
the  other  party,  but  as  an  introductory  fact  to  a 
link  in  the  chain  of  the  party's  title  who  intro- 
duces it,  and  constituting  a  part  of  the  muni- 
ments of  his  estate  ;  as  where  it  is  necessary  to 
establish  the  legal  validity  of  a  deed,  made  un- 
der the  authority  of  a  decree  in  chancery,  there 
the  decree  may  be  given  in  evidence  by  or 
against  a  stranger  to  the  suit  in  chancery,  as  well 
as  between  parties  and  privies.  Barr  v.  Gratz, 
4  Wheat.  217;  4  Cond.  Rep.  426. 

1116.  The  sentence  of  a  court  martial,  which 
has  no  jurisdiction  over  the  case,  is  not  conclu- 
sive in  an  action  brought  in  another  court;  and 
will' not  protect  the  officer  who  executes  it. 
Wise  V.  Withers,  3  Cranch,  331;  1  Cond.  Rep, 
552 

1117.  Under  the  act  of  May  26,  1790,  ch.  38, 
prescribing-  the  mode  in  which  the  public  records 
and  judicial  proceedings,  in  each  state,  shall  be 
authenticated,  so  as  to  take  effect  in  every  other 
state  ;  copies  of  the  legislative  acts  of  the  seve- 
ral states,  authenticated  by  having  the  seal  of 
the  slate  affixed  thereto,  are  conclusive  evidence 
of  such  acts  in  the  courts  of  other  states,  and 
of  the  Union.  No  other  formality  is  required 
than  the  annexation  of  the  seal ;  and  in  the  ab- 
sence of  all  contrary  proof,  it  must  be  presumed 
to  have  been  done  by  an  officer  having  custody 
thereof,  and  competent  authority  to  do  the  act. 
United  States  v.  Amedy,  11  Wheat.  392;  6  Cond. 
Rtp.  362. 

1118.  A  judgment  or  decree  of  a  court  of 
competent  jurisdiction  is  conclusive,  wherever 
the  same  matter  is  again  brought  in  controversy. 
But  this  rule  does  not  apply  to  points  which 
come  only  coilateixilly  under  consideration,  or 
are  only  incidentally  considered,  or  can  be  in- 
ferred only  aro-umentatively  from  the  decree. 
Hopkins  V.  iee,''6  Wheat.  109;  5  Cond.  Rep.  23. 

1119.  The  record  of  a  judgment  m  one  state, 
is  conclusive  evidence  in  another,  although  it  ap- 
pears that  the  suit  in  which  it  was  rendered, 
was  commenced  by  an  attachment  of  property; 
the  defendant  having  afterwards  appeared  and 
taken  defence.  Mayheiv  v.  Thatcher  et  ql.  6 
Wheat.  129;  5  Cond.  Rep.  39. 

1 120  A  former  judgment  is  no  evidence  in  an 
action,  except  between  the  same  parties  or  their 
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privies.     Tabcr  v.  Perrot  et  al,  2  Gallis.  C.  C.  R. 
565. 

1121.  Where  a  cause  has  been  tried  on  the 
merits,  and  judgment  has  passed  thereupon  for 
either  party,  such  judgment,  while  it  remains  in 
force;  must  be  a  bar  to  any  other  suit  for  the 
same  cause  of  action,  though  the  declaration  be 
so  imperfectly  drawn,  that  it  would  not  stand 
the  test  of  a  demurrer.  Hughes  v.  Blake,  1  Ma- 
son's C.  C.  R.  515. 

1 122.  A  judgment  or  decree  of  a  court  can  be 
used  as  evidence  in  another  suit,  only  as  against 
parties  and  privies;  and  if,  in  the  new  suit, 
there  are  new  parties  against  whom  the  judg- 
ment could  not  have  been  used,  had  it  been  ad- 
verse, they  cannot  introduce  it  in  their  favour. 
Baring  et  al.  v.  Fanning  ct  al.,  1  Paine's  C.  C.  R. 
549. 

1123.  And  it  makes  no  difference  that  new- 
parties,  as  assignees  of  a  chose  in  action,  are  en- 
deavouring, together  with  the  assignor,  to  en- 
force the  same  right  that  was  established  in  fa- 
vour of  the  assignor  in  the  former  suit.     Ibid. 

1124.  In  such  a  case,  where  a  court  of  chan- 
cery had  ordered  an  account,  and  had  made  a 
decree  thereupon  in  favour  of  the  assignor,  it 
was  held  not  to  be  a  matter  decided  ex  di recto  by 
a  court  of  competent  jurisdiction,  so  as  to  bring 
it  within  the  exception  of  the  general  rule. 
Ibid.  ^ 

1125.  A  judgment  obtained  in  one  state  is  as 
conclusive,  and  amounts  to  as  complete  an  ex- 
tinguishment of  the  original  contract,  in  any 
other  state  in  the  Union,  as  in  that  in  which  it 
■was  rendered  :  it  is  evidence,  not  only  of  the  ex- 
istence of  the  judgment,  but  of  the  right  which 
it  has  decided.  Green  v.  Sarmiento,  3  Wash.  C. 
C.  R.  17. 

1126.  In  an  action  upon  a  judgment  in  another 
state,  the  defendant  cannot  plead  any  fact  in  bar 
which  contradicts  the  record  on  which  the  suit 
is  brought.  Field  v.  Gihbs  el  al.,  Peters'  C.  C.  R. 
155. 

1127.  If  a  judgment  is  obtained  in  one  state 
against  a  person  residing  in  another  state,  who 
had  no  notice  of  the  suit,  the  defendant's  remedy 
is  by  application  to  the  court  in  which  the  judg- 
ment was  obtained.     Ibid. 

1128.  The  decision  of  a  court  of  competent 
jurisdiction,  directly  upon  the  same  point,  iscon- 
clusive  of  the  question.  Lessee  of  Wright  v.  De 
Klync,  Peters'  C.  C.  R.  199. 

1129.  The  sentence  of  a  court  of  prize  is  not 
conclusive  to  establish  any  particular  fact,  with- 
out/which  the  sentence  might  or  may  have  been 
pronounced.  Malcy  v.  Shatluck,  3  Cranch,  487  ; 
1  Cond.  Rep.  597. 

1130.  A  sentence  of  a  belligerent  prize  court, 
stating  certain  facts  as  to  an  imputed  breach  of 
blockade,  for  which  the  vessel  was  condemned, 
is  not  a  conclusive  evidence  to  satisfy  a  warranty 
of  neutrality  contained  in  the  policy  of  insurance 
on  the  vessel.  Fitzsimmons  v.  The  Ncvport  Ins. 
Co.,  4  Cranch.  185;  2  Cond.  Rep.  78. 

1131.  If  the  sentence  of  a  prize  court  states 
a  breach  of  blockade,  or  an  attempt  to  etiler  a 
port  which  is  blockaded,  the  sentence  would  be 
concJusive.     Ibid. 


1132.  The  sentence  of  a  foreign  prize  court, 
condemning  a  vessel  and  cargo  as  prize  for  an 
attempt  to  break  a  blockade,  is  conclusive  evi- 
dence against  the  assured,  to  falsify  his  war- 
ranty of  neutrality,  in  an  action  against  the  as- 
surers; notwithstanding  that  the  fact  stated  in 
the  sentence  is  negatived  by  a  jury.  Croud&on 
V.  Leonard,  4  Cranch,  434:  2  Cond.  Rep.  162. 

1133.  Neither  a  domestic  nor  a  foreign  judg- 
ment is  conclusive,  or  even  prima  facie  evidence 
between  .those  not  parties  to  it,  and  those  claim- 
ing under  them,  in  a  case  of  indemnity  or  gua- 
ranty.    Ibid. 

1134.  A  judgment  against  the  party  to  be  in- 
demnified, if  fairly  obtained,  and  with  notice  to 
the  guarantor,  is  admissible  evidence  in  a  suit 
against  him  on  his  contract  of  indemnity. 
Clarkeh  Ex^rs  v.  Carrington,  7  Cranch.  308  ;  2 
Cond.  Rep.  507. 

1135.  Verdicts  and  judgments  are  evidence 
only  against  parties  and  privies.  IFooa'  v.  Davis, 
7  Cranch,  271;  2  Cond.  Rep.  484. 

1136.  An  account  settled  as  an  administrator, 
in  the  orphans'  court,  as  a  final  account,  is  not 
conclusive  evidence  in  his  favour  upon  an  issue 
in  an  action  of  devastavit  brought  by  the  creditor 
against  the  administrator.  Bealty  v.  The  State 
of  Maryland,  7  Cranch,  281 ;  2  Cotid.  Rep.  492. 

1137.  The  act  of  congress  of  May  26,  1790, 
has  prescribed  the  efl"ect  of  the  judicial  records 
and  proceedings  of  one  state  in  another ;  and  has 
declared  that  a  judgment  in  one  state  shall  have 
the  same  eff"ect  in  another  as  it  would  have  in 
the  state  in  which  it  was  obtained.  If  the  judg- 
ment be  conclusive  evidence  in  the  state  where 
it  was  obtained,  it  is  conclusive  in  every  other 
state,  district,  or  territory  in  the  Union.  Mills 
v.  Diiryee,  7  Cranch,  481;  2  Cond.  Rep.  578. 

1138.  The  proof  required  by  the  act  of  con- 
gress is  of  as  high  a  nature  as  an  inspection  of 
the  court  of  its  own  record,  or  as  an  exemplifi- 
cation would  be,  in  any  other  court  of  the  state, 
which  would  be  conclusive  in  that  state.     Ibid. 

1139.  The  common  law  gives  to  judgments 
of  the  state  courts  the  effect  of  prima  facie  evi- 
dence in  the  courts  of  other  states;  but  the  con- 
stitution gives  congress  the  power  to  make  them 
conclusive  evidence.     Ibid. 

1140.  The  record  of  a  former  judgment  in  an 
issue  of  non  assumpsit  between  the  .'^nme  par- 
ties maybe  given  in  evidence  by  the  defendant, 
with  parol  evidence  that  it  was  for  the  same 
cause  of  action  ;  the  controversy  being  the  same, 
the  case  is  considered  as  rem  adjudicata. 
Young  v.  Black,  7  Cranch,  565;  2  Cond.  Rep. 
607. 

1141.  A  sentence  of  acquittal  or  condemna- 
tion of  a  court  of  competent  jurisdiction  in  a  pro- 
ceeding in  rem,  is  conclusive  in  an  action  of 
trespass  for  the  property  seized.  Gclslon  v.  Hoyt, 
3  Wheat.  246;  4  Cond.  Rep.  249. 

1 142.  The  decision  of  a  court  of  particular  or 
exclusive  jurisdiction,  is  completely  binding 
upon  the  judgment  of  every  other  court,  where 
the  same  subject-matter  comes  into  controversy. 
Ibid. 

1 143.  All  persons  having  title  to  or  interest  in 
the  subject  of  a  proceeding  in  rem,  are  in  law 
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deemed  parties  to  the  same ;  and  the  decree  of 
the  court  is  conclusive  in  their  interests.     Ibid. 

1144.  A  sentence  of  acquittal  in  the  district 
court,  upon  a  seizure  for  a  municipal  forfeiture, 
with  a  denial  of  a  certificate  of  reasonable  cause 
of  seizure,  is  conclusive  evidence  that  no  for- 
feiture was  incurred,  and  was  tortious.     Ibid. 

1145.  Where  the  vessel  and  cargo  were 
libelled  in  the  district  court  as  prize  of  war,  and 
no  claim  was  put  in  for  the  vessel,  she  was  con- 
demned as  prize ;  but  this  sentence  was  not 
conclusive  on  the  owners  of  the  property.  The 
Mary,  9  Cranch,  126;  3  Cond.  Rep.  306. 

1146.  The  decisions  of  a  court  of  exclusive 
jurisdiction  are  necessarily  conclusive  on  all 
other  courts,  because  the  subject  of  the  proceed- 
ings are  not  examinable  in  them.  But  with 
respect  to  the  court  of  exclusive  jurisdiction 
itself,  its  decisions  are  no  further  conclusive  than 
the  judgment  and  decrees  of  courts  of  common 
law  and  equity.     Ibid. 

1 147.  Where  a  party  claims,  in  the  admiralty, 
under  a  condemnation  in  a  foreign  court,  the 
libel,  or  other  proceeding,  anterior  to  the  sen- 
tence, must  be  produced,  as  well  as  the  sentence 
itself.  LaNtreyda,  8  Wheat.  108  :  5  Cond.  Rep. 
400. 

1148.  A  recovery  in  ejectment  is  conclusive 
evidence  in  an  action  for  mesne  profits  against 
the  tenant  in  possession,  but  not  in  relation  to 
third  persons.  But  where  the  action  is  brought 
against  the  landlord  in  fact,  who  received  the 
rents  and  profits,  and  resisted  the  recovery  in  the 
ejectment  suit,  although  he  was  not  a  party  to 
that  suit,  and  did  not  take  upon  himself  the  de- 
fence thereof  upon  the  record,  but  another  did. 
as  landlord.  Chirac  v.  Rtinicker.  1 1  Wheat.  296  ; 
6  Cond.  Rep.  310. 

1149.  Under  the  clause  introduced  into  poli- 
cies of  insurance,  relative  to  the  sentence  of  a 
foreign  court  of  admiralty,  the  foreign  sentence 
is  not  conclusive  in  the  courts  of  the  United 
Slates,.to  falsify  the  warranty,  which  the  assured 
is  still  at  liberty  to  vindicate.  The  underwriters 
may,  nevertheless,  read  the  proceedings  of  the 
foreign  court  as  evidence,  though  not  as  conclu- 
sive evidence.  Gdbrealh  v.  Gracv,  1  Wash.  C 
C.  R.  219. 

1 150.  The  record  of  a  trial  and  verdict  against 
the  plaintifT,  in  a  suit  brouoht  by  him  against 
another  person,  cannot  be  given  in  evidence  by 
another  defendant.  Hurst's  Lessee  v.  M-Ncil  1 
Wash.  C.  C.  R.  70.  ' 

1 15 1 .  A  record  of  a  judgment  obtained  by  the 
plaintiff,  in  North  Carolina,  against  James  Reed, 
administrator  de  bonis  non  of  Bartow,  was  pro- 
perly given  in  evidence  to  the  jury;  parol  evi- 
dence having  proved  that  the  defendant,  Joseph 
Reed,  had  attended  the  taking  of  depositions  in 
the  case,  while  depending  in  the  court  of  North 
Carolina,  and  that  notice  of  the  suit  was  given 
to  him.     Stcvelie  v.  Reed,  2  Wash.  C.  C.  R.  275. 

1152.  A  recovery  in  ejectment  is  conclusive 
evidence  in  an  action  for  mesne  profits  against 
the  tenant  in  possession,  but  not  in  relation  to 
third  persons.  But  where  the  action  is  brouf^ht 
against  the  landlord  in  fact,  the  record  in  the 
ejectment  suit  is  admissible  to  show  the  posses- 
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sion  of  the  plaintiff',  connected  with  his  title; 
although  it  is  not  conclusive  upon  the  defendant 
in  the  same  manner  as  if  he  had  been  a  party 
upon  the  record.  Chirac  v.  Rcinicker,  2  Peters, 
613.  '  ' 

1153.  An  inquest  of  office  for  lands  escheat- 
ing to  the  government  by  reason  of  alienage,  is 
evidence  of  title  in  all  cases;  but  it  is  not  con- 
clusive evidence  against  any  person  who  was 
not  tenant  at  the  time  of  the  inquest,  or  party, 
or  privy  thereto.  Slokes  v.  Dawes,  4  Mason's  C. 
C.  R.  268. 

1154.  A  judgment  in  a  court  of  probate  of  a 
state,  is  not  conclusive,  where  it  has  been  ob- 
tained by  fraud.  The  settlement  of  an  adminis- 
trator's account,  obtained  by  fraud,  is  not  con- 
clusive. Pratt  V.  Northam,  5  Mason's  C.  C  R 
95. 

1155.  A  verdict  and  judgment  at  law,  is  no 
bar  to  relief  in  equity,  if  an  equitable  ground  of 
relief  be  laid,  which  is  not  denied  by  the  plea. 
Executrix  of  Gallagher  v.  Roberts,  2  VVash.  C.  C. 
R.  191. 

1156.  The  constitution  of  the  United  Slates 
intended  to  vest  in  congress  the  full  power  to 
declare  the  judgments  of  one  state  court  conclu- 
sive in  every  other ;  and  "  the  act  to  prescribe 
the  mode  in  which  the  public  acts,  records,  and 
judicial  proceedings  in  each  state  shall  be  au- 
thenticated, so  as  to  take  effect  in  every  other 
state,"  has  declared,  not  that  they  shall  have 
full  power  and  conclusive  effect,  but  that  they 
shall  .have  such  effect  in  every  other  state  as 
they  possessed  in  the  state  from  which  they 
were  taken.  Green  v.  Sarmiento,  Peters'  C.  C. 
R.  74. 

1157.  The  plaintiff  filed  a  bill  on  the  equity 
side  of  the  circuit  court  of  Georgia,  against  the 
defendant,  in  which  he  sought  relief  from  a 
judgment  obtained  against  him  on  a  promissory 
note,  drawn  by  him.  claiming  that  the  amount 
of  the  note  had  been  paid  by  the  endorser, 
against  whom  a  suit  had  been  instituted  in  a 
state  court  of  Pennsylvania,  and  who  having 
been  taken  in  execution,  gave  the  plaintiff  cer- 
tain securities,  afterwards  found  of  no  value,  and 
was  afterwards  discharged  from  the  execution. 
The  bill  was  dismissed  in  Georgia,  and  the  plain- 
tiff having  paid  to  the  defendant  the  amount  of 
the  _;udgment.  instituted  this  suit  to  recover  the 
sum  paid  by  him,  on  the  ground  that  the  dis- 
charge of  the  endorser  from  the  execution,  was 
a  discharge  of  the  debt.  Held,  that  the  decree 
of  the  circuit  court  of  Georgia  was  conclusive  on 
the  plaintiff,  the  same  facts  as  those  now  relied 
upon  having  been  before  that  court,  or  which 
might  have  been  submitted  by  the  plaintiff  in 
the  bill  to  the  consideration  of  the  court  at  the 
time  of  the  proceeding.  Montfort  v.  Hunt,  3 
Wash.  C.  C.  R.  28. 

1158.  A  judgment  in  a  state  court,  is  conclu- 
sive in  every  other  state,  and  extinguishes  the 
original  ground  of  action.  Green  v.  Sarniiento, 
Peters'  C.  C.  R.  74. 

1159.  A  judgment  in  one  state,  is  conclusive 
between  the  parties  in  another  state.  Field  v 
Gibbs  et  al,  Peters'  C.  C.  R.  155. 

1160.  The  decree  of  the  orphans'  court  of 
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Pennsylvania,  of  a  deceased  guardian's  account, 
the  subsequent  guardian  of  the  infant  being  a 
party  to  the  controversy,  is  conclusive,  and  is 
a  complete  bar  to  a  bill  in  equity  in  any  other 
court.    Blount  v.  Darrach,  4  Wash.  C.  C.  R.  657. 

1161.  A  verdict  and  judgment  that  the  mother 
■was  born  free,  is  not  conclusive  evidence  of  the 
freedom  of  the  children,  unless  between  the 
same  parties  and  privies.  Wood  v.  Davis  et  al., 
7  Cranch,  271 ;  2  Cond.  Rep.  484. 

1162.  A  verdict  and  judgment  between  other 
parties,  and  in  reference  to  a  different  subject- 
matter,  is  not  admissible  in  evidence.  Lessee  of 
James  v.Stookey,  1  Wash.  C.  C.  R.  .330. 

116.3.  It  is  a  general  rule  of  evidence,  that  a 
judgment  is  not  admissible  in  evidence,  e-xcept 
between  the  parties,  or  those  iu  privity  with 
them,  and  for  the  same  cause  of  action.  But 
where  the  same  person  was  in  fact  a  party  to 
the  former  suit,  having  been  sued  under  a  wrong 
name,  the  mere  misnomer  is  not  sufficient  to 
prevent  the  admission  of  the  evidence.  Stevelie 
V.  RcecVs  Acbiir,  2  Wash.  C.  C.  R.  275. 

1164.  To  entitle  a  judgment  in  another  court 
to  be  received  in  evidence,  the  seal  of  the  court 
must  be  annexed  to  the  record  itself;  and  it  is 
not  sufficient  that  it  be  ainiexed  to  the  certifi- 
cate of  the  judge,  authenticating  the  attestation 
of  the  clerk,  though  such  certificate  is  attached 
to  the  record.  l\trner  v.  Waddington,  3  Wash. 
C.  C.  R.  126. 

1165.  Where  the  sentence  of  a  foreign  court 
of  admiralty  is  full,  and  shows  clearly  the 
grounds  of  condemnation,  no  other  part  of  the 
record  need  be  produced.  Honrqitebie  v.  Girard's 
Adm'r,  2  Wash.  C.  C.  R.  164. 

1166.  Where  an  action  was  brought  on  a  new 
promise  to  pay  a  bill  of  exchange,  on  which 
suit  had  been  brought,  and  there  had  been  in 
the  suit  a  veidict  and  judgment  for  the  defend- 
ant, it  was  held  that  the  verdict  and  judgment 
was  not  evidence  in  the  suit  on  the  new  pro- 
mise, because  the  action  was  decided  not  upon 
the  validity  of  the  bdl,  but  on  the  act  of  limita- 
tions.   Lonsdale  v.  Brown,  4  Wash.  C.  C.  R.  86. 

1 167.  The  record  of  a  judgment  in  ejectment 
under  whom  the  plaintifl'  claimed,  in  favour  of 
the  defendant,  was  admitted   in  evidence,  but 

•not  as  conclusive.  Lessee  of  Fellows  v.  Pedrick, 
4  Wash.  C.  C.  R.  477. 

1168.  Where,  in  a  suit  against  an  executor, 
judirment  is  rendered,  by  the  misprision  of  the 
clerk,  for  a  smaller  sum  than  found  by  the  jury, 
and  a  subsequent  suit  is  brought  against  the 
heir  for  the  same  tiebt,  he  cannot  avail  himself 
of  the  error  in  the  judgment,  (even  if  it  is  not 
amenable)  but  is  liable  for  the  whole  amount 
due.  As  the  judgment  couKI  not  be  given  in 
evidence  against  the  lipir,  so  neither  can  it  in 
his  favour.  Alston  v.  Munford,  1  Brockenb.  C. 
C.  R.  2G6. 

1169.  Where  process  is  to  be  served  on  the 
thing  itself,  which  is  tlie  subject  of  controversy, 
and  where  the  mere  possession  of  the  thing 
itself,  by  the  service  of  that  process,  and  making 
of  proclamation,  authorizes  the  court  to  decide 
upon  it  without  giving  notice  to  any  individual 
whatever,  it  is  a  proceeding  in  rem,  to  which  all 


the  world  are  parties;  and  in  every  such  case, 
the  decree  is  conclusive  against  all  the  parties 
interested,  though  not  brought  before  the  court 
by  process.  Mankin  v.  Chandler.,  2  Brockenb.  C. 
C.  R.  125. 

1 170.  A  decree  against  the  executor  is  not  con- 
clusive, but  is  prima  facie  evidence  only  against 
the  heir.  Garnet  v.  Mason  ct  al.,  2  Brockenb.  C. 
C.  R.  185. 

1171.  The  sentence  of  a  foreign  court  being 
full,  and  siiowing  the  ground  of  condemnation, 
no  other  part  of  the  record  need  be  produced. 
Hourquebie  el  al.  v.  Girard,  2  Wash.  C.  C.  R.  212. 

1172.  A  decree  is  binding  and  conclusive, 
with  respect  to  the  subject-matter  on  which  it 
acts,  but  does  not  affect  the  rights  of  third  per- 
sons, who  were  not  parties  to  the  cause  in  which 
the  decree  was  rendered.  M'-Call,  Smilie  ^*  Co. 
V.  Harrison,  1  Brockenb.  C.  C.  C.  R.  426. 

1173.  The  exclusive  jurisdiction  over  wills 
of  personalty  belongs  to  the  appropriate  court 
having  the  peculiar  cognizance  of  testamentary 
matters;  and  before  any  testamentary  paper, 
foreign  or  domestic,  can  be  admitted  in  evi- 
dence, it  must  receive  probate  in  such  court. 
Armstrong  V.Lear,  12  Wheat.  169,  175;  6  Cond. 
Rep.  500. 

1 174.  Under  the  law  of  the  state  of  Kentucky, 
and  the  decisions  of  their  courts,  a  will,  with 
two  witnesses,  is  sufficient  to  pass  real  estate  ; 
and  the  copy  of  such  a  will,  duly  proved  and 
recorded  in  another  state,  is  good  evidence  of 
the  execution  of  the  will.  Davis  v.  Mason,  1 
Peters,  508. 

10.    Foreign   Laws,    Sentences,   Judgments,   and 
Decrees  of  Foreign  Courts,  when  Evidence. 

1175.  The  laws  of  a  foreign  state,  designed 
only  for  the  direction  of  its  own  affairs,  must  be 
proved  as  facts,  in  the  courts  of  other  countries; 
but  the  public  laws  of  a  foreign  nation,  on  a 
subject  of  common  concern  to  all  nations,  pro- 
muigatetl  by  the  governing  powers  of  a  country, 
may  be  noticed  as  laws  by  a  court  of  admiralty. 
Taihot  V.  Sceman,  1  Cranch, .28;  1  Cond.  Rep.  229. 

1176.  The  written  laws  of  foreign  countries 
must  be  proved  by  the  laws  themselves,  if  they 
can  be  procured  ;  if  not,  inferior  evidence  may 
be  admitted.  The  unwritten  laws  or  usages  of 
such  countries  may  be  proved  by  parol;  and 
when  proved,  the  court  have  a  right  to  construe 
them,  and  decide  on  their  effect.  Consequa  v. 
Jf'illing,  Peters'  C.  C.  R.  225. 

1177.  Copies  of  the  proceedings  of  a  foreign 
prize  court  are  admissible  in  evidence,  when 
certified  under  the  seal  of  the  court,  by  the 
deputy  registrar,  whose  official  character  is  cer- 
tified by  the  judge  of  the  court,  ami  that  of  the 
judge  by  a  notary  public;  being  a  court,  this  is 
the  proper  mode  of  authenticating  its  proceed- 
ings. Yeaton  v.  Fry,  5  Cranch,  335;  2  Cond.  Rep. 
273. 

1 178.  The  seal  of  a  newly  established  govern- 
ment, not  recognized  by  the  executive  and  legis- 
lative departments,  does  not  prove  itself.    Ibid. 

1179.  The  record  of  condemnation  of  a  ves- 
sel, in  a  court  of  vice  admiralty,  is  not  evidence, 
per  se.    The  seal  does  not  prove  itself,  but  must 
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be  proved  by  a  witness  who  knows  it,  or  the 
handwriting  of  the  judge  or  clerk  must  be 
proved,  or  that  it  is  an  examined  copy.  The 
certificate  of  the  American  consul  is  not  suffi- 
cient to  authenticate  it.  Catlett  et  al.  v.  The 
Pacific  Ins.  Co.,  1  Paine's  C.  C.  R.  594. 

liSO.  In  an  action  on  a  policy  of  insurance, 
grounded  upon  the  incapacity  of  the  vessel,  by 
damage  incurred  by  stress  of  weather,  to  prose- 
cute the  voyage,  the  warrant  of  survey  and  re- 
port on  a  judicial  proceeding,  and  in  writing,  and 
parol  evidence  of  their  contents,  are  inadmissible, 
though  the  facts  contained  in  the  survey  may  be 
proved  by  other  evidence  than  the  report.  Nor 
is  a  certificate  from  the  register  of  the  vice-ad- 
miralty court,  where  the  proceedings  took  place, 
that  the  warrant  was  lost,  evidence.  It  should 
be  established  under  a  commission,  in  the  usual 
manner  of  proving  facts.  Robinson  v.  Clifford, 
2  Wash.  C.  C.  R.  1. 

1181.  In  order  to  prove  a  condemnation  in  a 
foreign  prize*court,  it  is  only  necessary  to  pro- 
duce the  libel  and  sentence.  Marine  Insurance 
Company  of  Alexandria  v.  Hodgson,  5  Cranch. 
206;  2  Coud.  Rep.  347. 

1182.  If  foreign  laws  respecting  trade  be  not 
positively  shown  to  have  been  in  writing,  as 
public  laws,  they  may  be  proved  by  parol.  Liv- 
ingston V.  The  Maryland  Insurance  Company,  6 
Cranch,  274 ;  2  Cond.  Rep.  370. 

1183.  Where  it  is  manifest,  that  the  foreign 
law  attempted  to  be  proved,  is  a  written  statute 
or  edict,  it  can  be  proved  only  by  the  production 
of  the  law  itself;  the  unwritten  law  may  be 
proved  by  witnesses.  Robinson  v.  Clifford,  2 
Wash.  C.  C.  R.  1. 

1 184.  A  paper  purporting  to  be  a  record  of  the 
proceedings  of  a  foreign  court,  cannot  be  read  in 
evidence,  without  it  has  the  sanction  of  the  seal 
of  the  officer  by  whom  it  was  made  out;  there 
being  no  proof  that  he  had  or  had  not  a  seal. 
Talcot  v.  Delaware  Insurance  Company,  2  Wash. 
C.  C.  R.  449. 

1185.  The  public  laws  of  a  foreign  nation, 
promulgated  by  the  government  of  the  United 
State.s,  on  subjects  of  common  interest  to  all 
countries,  may  be  read  without  further  authen- 
tication or  proof.  Talbot  v.Secman,  1  Cranch,  38  ; 
1  Cond.  Rep.  229. 

1186.  Foreign  laws  are  facts,  like  other  facts, 
and  must  be  proved  to  exist,  before  they  are  ad- 
mitted in  a  court  of  justice.  An  oath  is  required 
for  their  proof;  unless  they  are  verified  by  such 
other  high  authority,  which  is  equivalent  to  the 
oath  of  an  individual.  Church  v.  Hubbart,  2 
Cranch,  187;  1  Cond.  Rep.  385. 

1187.  A  consular  certificate  of  a  foreign  law 
is  not  sufficient  proof  of  such  law  ;  nor  is  the 
certificate  of  the  proceedings  of  a  foreign  court, 
under  the  seal  of  arms  of  a  person  stating  him- 
self to  be  secretary  of  state  for  foreign  affairs, 
legal  evidence.     Ibid. 

1188.  It  is  very  truly  stated  that  to  require, 
respecting  the  laws  and  other  transactions  in 
foreign  countries,  that  species  of  testimony  which 
their  institutions  and  usages  do  not  admit,  would 
be  unreasonable.  The  court  will  never  require 
such  testimony.     Ibid. 


1189.  Foreign  juilgments  are  authenticated: 

1.  By  an  exemplification  under  the  great  seal. 

2.  By  a  copy  proved  to  be  a  copy.  3.  By  the 
certificate  of  an  officer  authorized  by  law.  to 
give  such  certificate,  which  must  be  properly 
authenticated.  These  are  the  most  usual,  and 
appear  to  be  the  most  proper  modes  of  verifying 
foreign  judgments,  if  they  are  not  the  only 
modes.  If  they  are  all  beyond  the  reach  of  the 
party,  other  inferior  modes  of  proof  must  be  ad- 
mitted.    Ibid. 

1190.  If  the  decrees  of  the  colonies  are  trans- 
mitted to  the  seat  of  government,  and  registered 
in  the  department  of  state,  a  certificate  of  that 
fact,  under  the  great  seal,  with  a  copy  of  the 
decree  authenticated  in  the  same  manner,  would 
be  prima  facie  evidence  of  the  verity  of  what 
was  so  certified.     Ibid. 

1191.  Where  it  is  evident  that  a  foreign  law, 
attempted  to  be  proved,  is  a  written  law,  it  can 
only  be  proved  by  the  production  of  the  law. 
Unwritten  laws  may  be  proved  by  parol.  Ro- 
bii^.son  V.  Clifford,  2  Wash.  C.  C.  R.  1. 

11.  Presumptive  Evidence. 

1192.  Presumptions  of  a  grant,  arising  from 
the  lapse  of  time,  are  applied  to  corporeal,  as 
well  as  incorporeal  hereditaments.  Ricard  v. 
Williams,  7  Wheat.  59;  5  Cond.  Rep.  237. 

1 193.  These  may  be  encountered  and  rebutted 
by  contrary  presumptions  ;  and  can  never  arise 
where  all  the  circumstances  are  perfectly  con- 
sistent with  the  non-existence  of  a  grant.     Ibid. 

1194.  A  fortiori,  they  cannot  arise  where  the 
claim  is  of  such  a  nature  as  is  at  variance  with 
the  supposition  of  a  grant.     Ibul. 

1195.  In  general,  the  presumption  of  a  grant 
is  limited  to  periods  analogous  to  those  of  the 
statute  of  limitations,  in  cases  where  the  slalute 
does  not  apply.     Ibid. 

1196.  Where  the  statute  applies,  the  presump- 
tion is  not  generally  resorted  to:  but  if  the  cir- 
cumstances of  the  case  are  very  cogent,  and 
require  it,  a  grant  may  be  presumed  within  a 
period  short  of  the  statute.     Ibid. 

1197.  Whenever  evidence  is  .offered  to  the 
jury,  which  is  in  its  nature  prima  facie  proof,  or 
presumptive  proof,  its  character,  as  such,  ought 
not  to  be  disregarded  :  and  no  court  has  aright 
to  direct  the  jury  to  disregard  it,  or  to  view  it 
under  a  different  aspect  from  that  in  which  it  is 
actually  presented  to  them.  Whatever  just  in- 
fluence it  may  derive  from  that  character,  the 
jury  have  a  rii^ht  to  give  it ;  and  in  regard  to  the 
order  in  which  they  shall  consider  the  evidence 
in  a  cause,  and  the  manner  in  which  they  shall 
weiijh  it,  the  law  has  submitted  it  to  them  to 
decide  for  themselves;  and  any  interference 
with  this  right  would  be  an  invasion  of  their 
privilege  to  respond  to  matters  of  fact.  Crane  v. 
Morris,  6  Peters,  598. 

1198.  The  rules  of  evidence  as  to  presump- 
tions in  the  case  of  private  individuals,  are  ap- 
plicable to  the  acts  of  corporate  bodies.  -The 
Bank  of  the  United  States  v.  Dandridge,  12  Wheat. 
64,  69;  6  Cond.  Rep.  440. 

1199.  But  possession  alone,  unexplained  by 
collateral  circumstances,  evidences  no  more  than 
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the  mere  fact  of  present  occupation  by  right : 
the  law  will  not  presume  a  wrong,  and  a  mere 
possession  is  just  as  consistent  with  a  present 
interest  under  a  lease  for  years  or  for  life,  as  in 
fee.  It  must  depend  on  the  collateral  circum- 
stances what  is  the  quality  and  extent  of  the 
interest  claimed  by  the  party ;  and  to  that  extent 
only  will  the  presumption  of  law  go  in  his  fa- 
vour. The  declarations  of  the  party,  while  in 
possession,  equally  with  his  acts,  must  be  good 
evidence  for  this  purpose.  If  he  claims  only  an 
estate  for  life,  and  that  is  consistent  with  his 
possession,  the  law  will  not,  upon  the  mere  fact 
of  his  possession,  adjudge  him  to  be  in  under  a 
higher  right  or  a  larger  estate.  Ricard  v.  Wil- 
liams and  others,  7  Wheat.  59  3  5  Cond.  Rep. 
237. 

1200.  Presumptions  from  evidence,  of  the 
e.\istence  of  particular  facts,  are  in  many  cases, 
if  not  in  all,  mixed  questions  of  law  and  fact. 
If  the  evidence  be  irrelevant  to  the  fact  insisted 
upon,  or  be  such  as  cannot  fairly  warrant  a  jury 
in  presuming  it,  the  court  is  so  far  from  being 
bound  to  instruct  them  that  they  are  at  liberty 
to  presume  it,  that  they  would  err  in  giving  such 
an  instruction.  Bank  of  the  United  States  v. 
Corcoran,  2  Peters,  133. 

1201.  Undoubtedly,  the  presumption  is  in 
favour  of  the  validity  of  every  grant  issued  in 
the  forms  prescribed  by  law ;  and  it  is  incum- 
bent on  him  who  controverts  it,  to  support  his 
objections.  The  whole  burden  of  proof  lies  on 
him.  But  if  his  objections  depend  on  facts,  those 
facts  must  be  submitted  to  a  jury.  If  opposing 
testimony  be  produced,  that  testimony,  also, 
must  be  laid  before  the  jury ;  and  the  court  may 
declare  the  law  upon  the  fact,  but  cannot  de- 
clare it  on  the  testimony.  Patterson's  Lessee  v. 
Jcnics,  2  Pelers,  227. 

1202.  The  ordinary  presumption  is,  that  all 
the  partners  have  access  to  the  partnership 
book.s,  and  know  the  entries  therein ;  but  this 
is  a  mere  presumption,  from  the  ordinary  course 
of  business,  anil  may  be  repelled  by  any  cir- 
cumstances which  lead  to  a  contrary  presump- 
tion. Ban/c  of  the  U.  States  v.  Binney.  5  Mason's 
C.C.R.  176. 

•  12.  Evidence  under  a  Commission. 

1203.  Depositions,  taken  under  a  commission 
issued  at  the  instance  of  the  tlefendant,  may  be 
read  in  evidence  by  the  plaintifi';  although  the 
plaintiff  had  no  notice  of  the  time  and  place  of 
taking  them.  Ycalon  v.  Fry,  5  Cranch,  335;  2 
Cond.  Rep.  273. 

120-1.  The  court  will  not  award  a  commission 
to  take  the  testimony  of  absent  witnesses  until 
the  commissioners  are  nameil.  Van  Stcphorsl  v. 
The  State  of  Maryland,  2  Dall.  401;  1  Cond. 
Rep.  2. 

1205.  Under  particular  circumstances  the 
court  allowed  a  special  commission,  to  take  the 
depositions  of  witnesses,  with  instructions:  1. 
That  the  interrogatories  should  be  filed  in  the 
court  here  by  both  parties  previous  to  the  issu- 
ing of  the  commission.  2.  That  the  commis- 
sioners should  be  directed  not  to  admit  any  ad- 


ditional interrogatories.  3.  That  neither  parlies 
nor  counsel  should  be  allowed  to  appear  before 
the  commissioners.  Cunningham  v.  Otis,  1  Gal- 
lis.  C.C.R.  166. 

1206.  Commissioners  to  take  depositions  of 
witnesses,  act  under  a  special  authority  derived 
from  the  court,  which  must  be  strictly  pursued ; 
and,  therefore,  where  a  commission  had  issued 
to  four  commissioners  jointly  to  take  depositions, 
and  it  was  executed  and  returned  by  three  only  ; 
although  bo,th  of  the  commissioners  nominated 
by  the  defendant,  had  acted  ;  yet  he  may  object 
to  the  reading  of  the  depositions,  and  the  ob- 
jection will  be  sustained.  Armstrong  v.  Broion, 
1  Wash.  C.  C.  R.  43. 

1207.  Circuit  court  of  Pennsylvania.  A  com- 
mission to  take  testimony,  which  had  issued  in 
a  case  in  which  the  United  States  was  a  party, 
was  set  aside,  because  it  had  been  opened  by  an 
officer  of  the  government  before  it  came  into 
the  hands  of  the  clerk;  and  a  new  commission 
was  ordered,  to  which  the  original  papers,  which 
had  been  annexed  to  the  first  commission,  were 
attached.  The  United  States  w.Priceh  Adm''rs,  2 
Wash.  C.  C.  R.  356. 

1208.  A  commission  to  take  evidence  in  an 
enemy's  country,  in  a  prize  cause,  is  contrary  to 
the  established  practice  in  a  prize  court.  J'he 
Diana,  2  Gallis.  C.  C.  R.  93. 

1209.  Each  interrogatory,  annexed  to  the  com- 
mission, should  be  substantially  answered,  at 
least;  and  the  omission,  so  to  answer,  is  fatal  to 
the  whole  testimony  of  the  witness:  although, 
in  his  answer  to  the  general  interrogatory,  the 
witness  has  said  he  knows  nothing  material  to 
either  party.  Ketland  v.  Bisselt,  1  Wash.  C.  C. 
R.   144. 

1210.  Where  a  commission  to  take  evidence 
was  executed  in  a  foreign  country,  the  govern- 
ment of  which  refused  to  let  the  commissioners 
act,  considering  it  an  assumption  of  the  sove- 
reign power;  but  the  commission  was  executed 
by  a  judge  of  the  court  in  the  presence  of  the 
commissioners;  the  depositions  were  permitted 
to  be  read,  as  otherwise  the  course  of  justice 
might  be  impeded.  In  such  a  case  the  evidence 
must  be  fairly  taken  ;  all  the  evidence  on  each 
side  must  be  put  and  answered.  If,  however, 
the  interrogatories  have  been  substantially  put 
and  answered,  it  is  sufficient.  Winthrop  v.  The 
Union  Ins.  Co.,  2  Wa.sh.  C.  C.  R.  7. 

1211.  It  is  no  objection  to  the  reading  of  a  de- 
position, taken  under  a  commission  to  a  foreign 
country,  that  the  same  witness  had  been  previ- 
ously examined  and  cross-examined  in  the 
United  States.     Ibid. 

1212.  A  joint  commission  to  take  the  deposi- 
tions of  witnesses,  must  be  executed  by  all  the 
commissioners,  to  make  the  deposiiions  evi- 
dence; although  the  commissioners  named  by 
the  party  making  the  objection,  after  proceeding 
some  length  in  the  examination  of  the  witnesses, 
withdrew.  3Iuns  v.  Dupont,  2  Wash.  C.  C.  R. 
463. 

1213.  The  provision  of  the  judiciary  act  of 
1789,  ch.  20,  sec.  30,  as  to  taking  depositions,  de 
bene  esse,  does  not  apply  to  cases  pending  in 
the  supreme  court  of  the  United  States;  but  only 
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to  cases  in  the  district  and  circuit  courts.  Testi- 
mony by  depositions,  can  only  be  regularly 
taken  for  the  supreme  court,  under  a  commis- 
sion issuing  according  to  the  rules  of  the  court. 
The  Argo,  2  Wheat.  287;  4Cond.  Rep.  119. 

1214.  Depositions  taken  according  to  the  pro- 
viso in  the  thirteenth  section  of  the  judiciary  act 
of  September  24,  1789,  ch.  20,  under  a  dedimus 
potestatem,  according  to  common  usage,  where 
it  may  be  necessary  to  prevent  a  failure  or  delay 
of  justice,  are  under  no  circumstances  to  be  con- 
sidered as  taken  de  bene  esse,  whether  the  wit- 
ness reside  beyond  the  process  of  the  court,  or 
within  it ;  the  provisions  of  the  act  relative  to 
depositions  de  bene  esse  being  confined  to  those 
taken  under  the  enacting  part  of  the  section. 
Sergeant's  Lessee  v.  Biddle  et  al,  4  Wheat.  508  ; 
4  Cond.  Rep.  522. 

1215.  Each  interrogatory  in  a  commission 
should  be  answered  separately,  at  least  in  sub- 
stance ;  and  the  omission  of  such  answer,  is  fatal 
to  the  whole  commission,  although  the  witness, 
in  answering  the  general  interrogatory,  says,  that 
he  knows  nothing  further  material  to  either 
party.     Hurst  v.  MNeil,  1  Wash.  C.  C.  R.  170. 

1216.  A  commission  was  issued  in  the  name 
of  Richard  M.  Meade,  the  name  of  the  party 
being  Richard  W.  Meade.  This  is  a  clerical 
error  in  making  out  the  commission,  and  does 
not  affect  the  e.vecution  of  the  commission. 
Keenc  v.  Meade,  3  Peters,  6. 

1217.  It  is  not  known  that  there  is  any  prac- 
tice in  the  e.vecution  or  return  of  a  commission, 
requiring  a  certificate,  in  whose  handwriting  the 
depositions  returned  with  the  commission  were 
.set  down.  All  that  the  commission  requires,  is, 
that  the  commissioners,  having  reduced  the  de- 
positions taken  by  them  to  writing,  sliould  send 
them  with  the  commission,  under  their  haiids 
and  seals,  to  the  judges  of  the  court  out  of  which 
the  commission  issued.  But  it  is  immaterial  in 
whose  handwriting  the  depositions  are ;  antl  it 
cannot  be  required  that  they  should  certify  any 
immaterial  fact.     Ibid.  8. 

1218.  A  certificate  by  the  commissioners,  that 
A  B,  whom  they  were  going  to  employ  as  a 
clerk,  had  been  sworn,  admits  of  no  other  rea- 
sonable interpretation  than  that  A  B  was  the 
person  appointed  by  them  as  clerk.     Ibid.  9. 

1219.  It  is  not  necessary  to  return  with  the 
commission  the  form  of  the  oath  administered 
by  the  commissioners  to  the  witnesses.  When 
the  commissioners  certify  the  witnesses  were 
sworn,  and  the  interrogatories  annexed  to  the 
commission  were  all  put  to  fhem  ;  it  is  presumed 
that  they  were  sworn  and  examined  as  to  ail 
their  knowledge  of  the  facts.     Ibid.  10. 

1220.  Circuit  court  of  Pennsylvania.  The 
plaintiffs  issued  a  commission  to  take  testimony 
abroad,  and  the  defendant  joined  in  the  same, 
by  filing  cross-iut<irrogatories :  but  the  plaintiff's 
afterwards  found  a  witness  to  prove  the  facts 
they  desired  to  establish  by  the  commission; 
and  they  abandoned  it.  The  court  said,  a  trial 
under  those  circumstances,  would  be  a  surprise 
on  the  defendant.  Le  Roy  v.  The  Delaware  Ins. 
Co.,  2  Wash.  C.  C.  R.  22.3. 

1221.  All  proper  interrogatories  must  be  an- 


swered on  both  sides,  or  the  deposition  cannot 
be  read.  Bell  v.  Davidson,  3  Wash.  C.  C.  B. 
328. 

1222.  If  the  interrogatories  are  hypothetical, 
and  in  a  certain  event  only  are  required  to  be 
answered,  which  event  does  not  happen  ;  or  if 
they  refer  to  records  which  must  speak  for  them- 
selves, they  need  not  be  answered.     Ibid. 

1223.  If  the  cross-interrogatories  are  not  put 
to  a  witness  examined  under  a  commission  to 
take  testimony,  the  examination  of  the  witness 
cannot  be  read  on  the  trial.  Gilpins  v.  Consequa, 
Peters'  C.  C.  R.  86. 

1224.  It  is  no  objection  to  a  deposition  taken 
under  a  commission  to  Holland,  that  it  is  in  the 
English  language ;  the  commissioners  before 
whom  it  was  taken  being  Dutchmen,  and  not 
stating  that  they  had  the  assistance  of  an  inter- 
preter,    ibid. 

1225.  It  is  not  an  objection  to  the  evidence 
taken  under  a  commission,  that  the  cross-in- 
terrogatojies  were  not  put  to  each  witness  im- 
mediately after  he  had  answered  the  chief  inter- 
rogatories; but  were  put  to  him  after  all  the 
chief  interrogatories  had  been  answered  by  all 
the  witnesses.     Ibid. 

1226.  A  commission  is  not  defectively  exe- 
cuted, because  the  commissioners  and  their  clerk 
were  not  sworn.     Ibid. 

1227.  Those  who  execute  a  commission  are 
appointed  by  the  court;  and  although  they  may 
be  nominated  by  the  parties,  they  are  not  their 
agents.  .  Ibid. 

1228.  If  all  the  interrogatories  which  accom- 
pany a  commission  are  substantially,  although 
not  severally  answered,  it  is  sufficient;  and  this 
principle  applies  as  well  to  the  answers  given  to 
the  interrogatories  annexed  to  letters  rogatory, 
as  to  answers  under  a  commission.  Nelson  v.. 
The  United  Slates,  Peters'  C.  C.  R.  235. 

1229.  Pennsylvania. — The  circuit  court  of  the^ 
United  States  will  issue  letters  rogator}',  for  the 
purpose  of  obtaining  the  testimony  of  witnesses^, 
when  the  government  of  the  place  where  the 
evidence  is  to  be  obtained,  will  not  permit  a 
commission  to  be  executed.     Ibid. 

1230.  The  testimony  of  a  witness,  taken  under 
a  commission  directed  to  five  persons,  or  any  one 
of  them,  cannot  be  read  in  evidence,  if  another. 
person  'han  the  commissioners,  and  not  named 
in  the  commission,  assisted  in  taking  the  exami- 
nations of  the  witnesses.  Willings  v.  Consequa, 
Peters'  C.  C.  R.  302. 

1231.  A  commission  directed  to  A.,  to  be 
executed  in  one  county,  cannot  be  executed 
by  him  in  another.  The  commissioner  ought  to 
state  when  and  where  the  commission  was  exe- 
cuted. He  acts  under  a  special  authority.  The 
depositions  were  rejected,  being  obnoxious  to 
this  principle.  Bodcreau  et  al.  v.  Montgomery  et 
al,  4  Wash.C.  C.  R.  186. 

1232.  If  the  general  interrogatory,  under  a 
commission,  is  not  answered,  it  is  a  fatal  objec- 
tion to  the  whole  deposition.     All  the  interroga-  ^ 
tories  must  be  substantially  answered.     Dodge 
V.  Israel,  4  Wash.  C.  C.  R.  323. 

1 233.  Query,  If  it  be  not  an  objection  to  a  de- 
position  that  it  was  committed  to  writing  by  the 
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Tf  ,.o  V,^  was  sworn  ^     And  whether  I  to  the  United  States.    The  condition  of  the  obli- 
before  he  was  sworn  ._     Anu  vwici  irino-*1Pv    '<ahont  to  be 


witness  ut^i'-'i'^   i'^   »» ""-'  —  •■ —  -     - 

exhibits  referred  to  in  a  deposition,  ought  not  to 
be  annexed  by  the  commissioners  to  the  deposi- 
tion, or  so  designated  by  them  as  to  leave  no 
reasonabledoubt  of  their  identity'?     Ibid. 

1234.  If  reasonable  notice  of  formal  objections 
to  the  depositions  taken  umler  a  commission,  be 
not  given,  the  court  may  be  induced  lo  set  aside 
a  verdict  or  nonsuit  rendered  in  consequence  ot 
this  objection,  without  costs.     Ibid. 

1235.  Depositions  taken  under  a  commission 
to  anolher  state  cannot  be  read,  unless  proof  be 
mven  that  a  copy  of  the  interrogatories,  and  a 
written  notice  of  the  rule  for  a  commission,  and 
the  names  of  the  commissioners,  was  served  on 
ths  opposite  party  or  his  attorney,  according  to 
one  of  the  rules  of  the  circuit  court  of  Pennsyl- 
vania. Lessee  of  Rhoades  ^-  Snyder  v.  Selin,  4 
Wash.  C.C.K.  715. 

1236.  It  is  no  objection  to  a  deposition,  ttiat  a 
material  part  of  the  evidence  comes  out  under 
the  general  interrogatory.     Ibid. 

1237.  A  commission  was  issued  under  a  rule 
to  take  depositions  at  Selinsgrove,  and  was  en- 
dorsed "commission  to  Selinsgrove."  It  should 
appear,  by  the  certificate  of  the  commissioners, 
or  otherwise,  that  the  depositions  were  taken  at 


gation  was,  that  Alpha  Kingsley,  "about  to  be 
appointed  a  district  paymaster,"  &c.  "and  who 
will,  from  time  to  time,  be  charged  with  funds 
to  execute  and  perform  the  duties  of  that  sta- 
tion, for  which  he  will  be  held  accountable,"  &c. 
shall  "  well  and  truly  execute  the  duties  of  dis- 
trict paymaster,  and   regularly  account  for  all 
moneys  placed  in  his  hands  to  carry  into  effect 
the  object  of   his  appointment."     On  the  trial 
the  plainiifT  gave  in  evidence  a  duly  certified 
copy  of  the  bond,  and  a  "  transcript  from  the 
books  and  proceedings  of  the  treasury  depart- 
ment, of   the  account  of  Alpha  Kingsley,  late 
district  paymaster,  in  account  with  the  United 
States."     In   this  account  A.  K.  was  charged 
with  moneys  advanced  to  him  for  pay,  subsis- 
tence, and  forage,  bounties  and  premiums,  and 
contingent  expenses  of  the  army;  and  credited 
with  disbursements  of  the  same,  for  the  pur- 
poses for   which   they  were  paid   to  him,  and 
showing  a  large  amount  of  items  suspended  and 
disallowed  ;  making  a  balance  due  to  the  United 
States  of  forty-eight  thousand  four  hundred  and 
ninety-two  dollars  and   fifty-three  cents.     The 
account  was  thus  settled  by  the  third  auditor  of 
the  treasury,  and  was  duly  certified  to  the  second 


r^r?^=::^=^-..  ^p;..»^v,  u. 


1238.  Affidavits  to  be  used  as  further  proof,  in 
causes  of  admiralty  and  maritime  jurisdiction  in 
the  supreme  court,  must  be  taken  by  commis- 
sion. The  London  Packet,  2  Wheat.  371;  4 
Cond.  Rep.  162.  ,       • 

1239.  A  deposition  taken  under  a  commission 
is  fatally  defective,  if  the  general  interrogatory, 
"do  you  know  anything  further,  &c.]''  is  not 
answered.     Richardson  v.  Golden,  3  Wash.  C.  C. 

R.  109.  .  .        ,  T> 

1240.  If  a  commission  issue  to  A  and  15,  or 
either  of  them,  to  take  the  depositions  of  wit- 
nesses the  deposition  of  A  may  be  taken  before 
B.     Lonsdale  v.  Brown,  3  Wash.  C.  C.  R.  404. 

1241.  Evidence  to  establish  heirship  and  pe- 
digree, had  been  obtained  under  a  commission 
i.ssued  for  that  purpose  to  France,  in  an  action 
of  ejectment,  in  which  the  plaintiffs  had  reco- 
vered the  lots  of  ground  for  which  the  suit  was 
instituted.  In  the  course  of  that  trial,  a  bill  of 
exceptions  was  tendered  by  the  plaintiffs  and 
sealed  by  the  court,  in  which  the  evidence  con- 
tained in  the  commission  was  inserted.  The 
commission,  and  the  testimony  obtained  umler 
it,  were  afterwards  lost.  In  an  action  for  mesne 
profits,  broui,dil  by  th.;  plaiiitilis  in  the  ejoctmenf, 
against  the  landlord  of  the  delendanl  in  ihe  suit, 
who  had  cinj.loved  ccnmsel  to  oppose  (he  claims 
of  the  plaintiff?;  but  who  was  not  a  party  to  the 
Buit  on  reconl;  it  was  held  by  the  supreme 
court,  that  the  testimony,  as  cojjicd  into  the  bill 
of  exceptions,  was  legal  and  competent  ."Videiice 
of  pedigree.     Chirac  v.  Rcinccker,  2  Peter.s,  619. 

13.   Treasury  Transcripts,  and   Treasury  Docu- 
ments, when  and  how  far  Evidence. 
1242.  Action  of  debt  on  a  bond  e.vecuted  by 
Alpha  Kingsley,  a  paymaster  in  the  army,  and 
by  John  Smith.  T.  and  another,  as  his  sureliep, 


was  by  him  admitted  and  certified  on  the  23(1 
of  April,  1823.     The  account  was  further  certi- 
fied,   "Treasury   department,    third    auditor's 
office,  1st  of  September,  1824 :  pursuant  to  an 
act  to  provide  for  the  prompt  settlement  of  pub- 
lic accounts,  approved   3d   of  March,    1817,   I, 
Peter  Hagner,  third  auditor.  &c.  do  hereby  cer- 
tify that  the  foregoing  transcripts  are  tiue  copies 
of  the  originals,  on  file  in  this  office."     To  this 
was  annexed  a  certificate  that  Peter  Hagner  was 
the  third  auditor,  &e.     "In  testimony  whereof 
I   William  H.  Crawford,  secretary  ot  the  trea- 
sury, have  hereunto  subscribed   my  name,  and 
caused  to  be  afiixed  the  seal  of  this  department, 
at  the  citv  of  Washington,  this  1st  of  Septem- 
ber  1824.'  (Signed)  Edward  Jones,  chief  clerk, 
for  William  H.  Crawford,  secretary  of  the  trea- 
sury."    The  seal  of   the   treasury  department 
was  affixed  to  the  certificate.     On  the  trial  the 
district  court  of   Missouri   instructed  the  jury, 
that    "as  by  the  account  it  appears  theie  are  in 
it  items  of  debit  and  credit   to  King.'^ley,  as  dis- 
trict paymaster,  it  furnished  evidence  of  his  hav- 
iiio-  acted  as  district  paymaster,  and  of  his  ap- 
pointment as  such."     By  the  Court :— There  are 
two  kinds  of  transcript  which  the  statute  author- 
izes the  proper  ofiicers  lo  certify:  first,  a  tran- 
script from  "the  books  and  proceedings  of  the 
treasury,"  and  secondly,  "copies  of  bonds,  con- 
tracts, and   other  papers,  &c.  which  remain  on 
file,  and  relate  to  the  settlement."     The  certifi- 
cate under  the  first  head  has  been  literally  made 
in  this  case,  and  is  a  sntlicient  anlhentication  of 
the  transcript  from  "the  books  and  proceedings 
of  Ihe  treasury,"  and  is  a  substantial  compliance 
with  the  reiinisitions  of  the  statute.     Smith  r. 
The  United  Slates,  5  Peters,  292. 

1243.  The  objection,  that  this  signature  of  the 
secretary  of  the  treasury  was  signed  by  liia 
chief  clerk,  seems  not  to  be  important.     It  is 
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the  seal  which  authenticates  the  transcript,  and 
not  the  signature  of  the  secretary.  He  is  not 
required  to  sign  the  paper.  If  the  seal  be 
affixed  by  the  auditor,  it  would  be  deemed  suf- 
ficient under  the  statute.  The  question,  there- 
fore, is  not  necessarily  involved  in  deciding  this 
point,  whether  the  secretary  of  the  treasury  can 
delegate  to  another  the  power  to  do  an  official 
act,  which  the  law  devolves  on  him  pensonally. 
Ibid. 

1244.  Nothing  done  at  the  treasury,  which  did 
not  fail  within  the  scope  of  the  authority  of  the 
accounting  officers,  in  settling  accounts,  can  be 
received  m  evidence.  In  the  case  of  the  United 
States  V.  Buford,  7  Peters,  29,  it  was  held  by  the 
supreme  court,  that  an  account  stated  at  the 
treasury  department,  which  does  not  arise  in  the 
ordinary  mode  of  doing  business  in  that  depart- 
ment, can  derive  no  additional  validity  from 
being  certified  under  the  act  of  congress.  Such 
statements  at  the  treasury  can  only  be  regarded 
as  establishing  items  lor  moneys  disbursed 
through  the  ordinary  channels  of  the  depart- 
ment, when  the  transactions  are  shown  by  its 
books.  Cox  and  Dick  v.  The  United  States,  6 
Peters,  202. 

1245.  An  account  stated  at  the  treasury  de- 
partment, which  does  not  arise  in  the  ordinary 
mode  of  doing  business  in  that  department,  can 
derive  no  additional  validity  from  being  certified 
under  the  act  of  congress.  A  treasury  statement 
can  only  be  regarded  as  establishing  items  for 
moneys  disbursed  through  the  ordinary  channels 
of  the  department,  when  the  transactions  are 
shown  by  its  books.  In  these  cases,  the  officers 
may  well  certify;  for  they  must  have  official 
knowledge  of  the  facts  stated.  United  States  v. 
Buford,  7  Peters,  29. 

1246.  But  when  moneys  come  into  the  hands 
of  an  individual,  not  through  the  officers  of  the 
treasury,  or  in  the  regular  course  of  official  duty, 
the  books  of  the  treasury  do  not  e.\hibit  the 
facts,  nor  can  they  be  known  to  the  officers  of 
the  department.  In  such  a  case,  the  claim  of 
the  United  States  for  money  thus  in  the  hands 
of  a  third  person  must  be  established,  not  by  a 
treasury  statement,  but  by  the  evidence  on 
which  that  statement  was  made.     Ibid. 

1247.  A  trea.sury  transcript,  produced  in  evi- 
dence by  the  United  States,  in  an  action  on  a 
bond  for  the  performance  of  a  contract  for  the 
supply  of  rations  to  the  troops  of  the  United 
Stat?s,  contained  items  of  charge  which  were 
not  objected  to  by  the  defendant.  The  defend- 
ant objected  to  the  following  items,  as  not  proved 
by  the  transcript:  "February  19th,  1818,  for 
warrant  1680.  favour  of  Richard  Smith,  dated 
27th  December,  1817,  and  11th  February,  1818, 
twenty  thousand  dollars."  And  on  the  11th  of 
April,  of  the  same  year,  another  charge  was 
made  "for  warrant  No.  1904,  for  the  payment 
of  his  two  drafts,  favour  of  Ale.vander  M'Cor- 
mick,  dated  11th  and  17th  of  March,  1818,  for 
ten  thousand  dollars."  And  on  the  14th  of  May, 
of  the  same  year,  a  charge  was  made  "  for  war- 
rant No.  2038,  being  in  part  for  a  bill  of  ex- 
change in  favour  of  Richard  Smith,  for  twenty 
thousand  dollars,  twelve  thousand  eight  hundred 


and  thirty-two  dollars  and  seventy-eight  cents. ■''• 
And  one  other  warrant  was  charged,  June  22d, 
"for  a  bill  of  exchange  in  favour  of  Richard 
Smith,  dated  June  22d,  1810,  four  thousand  dol- 
lars; and  also  a  warrant  to  Richard  Smith,  per 
order,  for  eight  thousand  dollars."  These  items, 
the  circuit  court  instructed  the  jury,  were  not 
sufficiently  proved  by  being  charged  in  the  ac- 
count, and  certified  under  the  act  of  congress. 
By  the  court : — The  officers  of  the  treasury  may 
well  certify  facts  which  come  under  their  official 
notice,  but  they  cannot  certify  those  which  do 
not  come  within  their  own  knowledge.  The 
execution  of  bills  of  exchange  and  orders  for 
money  on  the  treasury,  though  they  may  be 
"connected  with  the  settlement  of  an  account," 
cannot  be  officially  known  to  the  accounting 
officers.  In  such  cases,  however,  provision  has 
been  made  by  law,  by  which  such  instruments 
are  made  evidence,  without  proof  of  the  hand- 
writing of  the  drawer.  The  act  of  congress  of 
the  3d  of  March,  1797,  makes  all  copies  of  pa- 
pers relating  to  the  .settlement  of  accounts  at  the 
treasury,  properly  certified,  when  produced  in 
court  annexed  to  the  transcript,  of  equal  validity 
with  the  originals.  Under  this  provision,  had 
copies  of  the  bills  of  exchange  and  orders,  on 
which  these  items  were  paid  to  Smith  and 
M'Cormick,  been  duly  certified  and  annexed  to 
the  transcript,  the  same  efTect  must  have  been 
given  to  them  b}'  the  circuit  court,  as  if  the  ori- 
ginal had  been  produced  and  proved.  And  every 
transcript  of  accounts  from  the  treasury,  which 
contains  items  of  payments  made  to  others,  on 
the  authority  of  the  person  charged,  should  have 
annexed  to  it  a  duly  certified  copy  of  the  instru- 
ment which  authorized  such  payments.  And  so 
in  every  case  w'here  the  government  endeavours 
by  suit  to  hold  an  individual  liable  for  acts  of 
his  agent.  The  agency,  on  which  the  act  of  the 
government  was  founded,  should  be  made  to  ap- 
pear by  a  duly  certified  copy  of  the  power.  The 
defendant  would  be  at  liberty  to  impeach  the 
evidence  thus  certified  ;  and,  under  peculiar  cir- 
cumstances of  alleged  fraud,  a  court  might  re- 
quire the  production  of  the  original  instrument. 
This,  however,  would  depend  upon  the  e.vercise 
of  the  discretion  of  the  court,  and  could  only  be 
enforced  by  a  continuance  of  the  cause  until  the 
original  should  be  produced.  United  States  v. 
Jones,  8  Peters,  375. 

1248.  The  following  item  in  the  treasury  tran- 
script was  not  admissible  in  evidence:  "To 
accounts  transferred  from  the  books  of  the  se- 
cond auditor  for  this  sum,  standing  to  his  debit, 
under  said  contract,  on  the  books  of  the  second 
auditor,  transferred  to  his  debit  on  those  of  this 
officer,  forty-five  thousand  dollars."  The  act 
of  congress,  in  making  a  "transcript  from  the 
books  and  proceedings  of  the  treasury"  evi- 
dence, does  not  mean  the  statement  of  an  ac- 
count in  gross,  but  a  statement  of  the  items, 
both  of  the  debits  and  credits,  as  they  were 
acted  upon  by  the  accounting  officers  of  the  de- 
partment. On  the  trial,  the  defendant  shall  be 
allowed  no  credit  on  vouchers,  which  have  not 
been  rejected  by  the  treasury  officers,  unless  it 
was  not  in  his  power  to  have  produced  them  j 


708 


EVIDENCE. 


Treasury  Transcripts,  and  Treasury  Documents,  when  and  how  far  Evidence. 


and  how  pould  a  proper  effect  be  given  to  this 
provision,  if  the  credits  be  charged  in  gross? 
The  defendant  is  unquestionably  entitled  to  a 
detailed  statement  of  the  items  which  compose 
his  account.     Ibid. 

1249.  The  defendant,  in  an  action  by  the  Uni- 
ted States,  where  a  treasury  transcript  is  pro- 
duced in  evidence  by  the  plaintiffs,  is  entitled 
to  the  credits  given  to  him  in  the  account;  and 
in  claiming  those  credits,  he  does  not  waive  any 
objection  to  the  items  on  the  debit  side  of  the 
account.  He  is  unquestionably  entitled  to  the 
evidence  of  the  decision  of  the  treasury  officers 
upon  his  vouchers,  without  reference  to  the 
charges  made  against  him.  And  he  may  avail 
himself  of  that  decision,  without  in  any  degree 
restricting  his  right  to  object  to  any  improper 
charge.  The  credits  were  allowed  the  defend- 
ant on  the  vouchers  alone,  an<l  without  reference 
to  the  particular  items  of  demand  which  the 
government  might  have  against  him.  And  the 
debits,  as  well  as  the  credits,  must  be  estab- 
lished on  distinct  and  legal  evidence.     Ibid. 

125Q.  The  defendant  is  entitled  to  a  certified 
statement  of  his  credits,  as  allowed  by  the  ac- 
counting officers;  and  he  has  a  right  to  claim 
the  full  benefit  of  them,  in  a  suit  by  the  govern- 
ment; and  under  no  circumstances  has  the  go- 
vernment a  right  to  withdraw  credits  which 
have  been  fairly  allowed.     Ibid. 

1251.  The  law  has  prescribed  the  mode  by 
which  trea,sury  accounts  shall  be  made  evidence; 
and  whilst  an  individual  may  claim  the  benefit 
of  this  rule,  the  government  can  set  up  no  ex- 
emption from  its  operation.  In  the  performance 
of  their  official  duty,  the  treasury  officers  act 
under  the  authority  of  law ;  their  acts  are  pub- 
lic, and  affect  the  rights  of  individuals  as  well 
as  those  of  the  government.  In  the  adjustment 
of  an  account,  they  sometimes  act  judicially, 
and  their  acts  are  all  recorded  on  the  books  and 
files  of  the  treasury  department.  So  far  as  they 
act  strictly  within  the  rules  prescribed  for  the 
e.vercise  of  their  powers,  their  decisions  are,  in 
effect,  final ;  for  if  an  appeal  be  made,  they  will 
receive  judicial  sanction.  Accounts,  amounting 
to  many  millions  annually,  come  under  the  ac- 
tion of  these  officers.  It  is,  therefore,  of  great 
importance  to  the  public,  and  to  individuals, 
l!iat  the  rules  by  which  they  exercise  their 
powers  should  be  fixed  and  known.     Ibid. 

12.52.  in  every  treasury  account  on  which  suit 
is  brought,  the  law  recpiires  the  credits  to  be 
stated  as  well  as  the  debits.  These  credits 
the  officers  of  the  government  cannot  properly 
either  suppress  or  withhold.  They  are  made 
evidence  in  the  case,  and  weie  designed  by  the 
law  for  the  benefit  of  the  dufeiulant.     Ihid. 

1253.  0.  made  a  contract  with  the  government 
to  supply  the  troops  of  ihe  United  Stales  with 
rations  within  a  certain  district,  and  executed  a 
bond  and  contract  agreeably  to  the  usages  of 
the  war  department.  The  Uniteil  States  brought 
an  action  against  0.  on  the  bond,  and  gave  in 
evidence  the  contract  annexed  to  the  boinl,  and 
a  treasury  statement,  which  showed  a  balance 
against  0.  The  United  States  also  gave  in  evi- 
dence a;i.other  transcript  to  prove  that  O.,  under 


a  previous  account,  had  been  paid  a  balance  of 
nineteen  thousand  one  hundred  and  forty-nine 
dollars  and  one  cent,  stated  to  be  diie  to  him, 
which  was  paid  to  his  agent,  under  a  power  of 
attorney,  and  the  receipt  for  the  same  endorsed 
on  the  back  of  the  account.  The  circuit  court 
instructed  the  jury,  that  the  second  transcript 
was  not  evidence,  per  se,  to  establish  the  items 
charged  to  0.  Held,  that  there  was  no  error  in 
this  instruction.  United  States  v.  Jones,  8  Peters, 
387. 

1254.  The  counsel  for  the  United  States  also 
gave  in  evidence  the  power  of  attorney  to  R. 
Smith,  and  his  receipt,  proved  by  Sml^th,  that 
the  money  received  by  him,  under  the  said 
power  of  attorney,  was  applied  to  the  credit  of 
0.  in  the  Bank  of  the  United  States  at  Washing- 
ton ;  which  payment  the  witness  supposed  was 
mc'.le  known  to  0.,  though  he  could  not  speak 
positively  on  the  subject,  as  he  did  not  commu- 
nicate the  information  to  him.  And  the  counsel 
who  offered  this  evidence  stated,  that  he  offered 
it  to  show  that  the  accounts  between  0.  and  the 
government,  under  the  contract  of  the  15th  of 
January,  1817,  had  been  settled  up  to  that  time, 
and  that  the  balance  of  nineteen  thousand  one 
hundred  and  forty-nine  dollars  and  one  cent  had 
been  paid  to  Smiih,  as  the  agent  of  0.,  and  that 
he  offered  the  evidence  for  no  other  purpose. 
The  counsel  for  the  United  States  then  gave  in 
evidence  to  the  jury,  a  subsequent  account  be- 
tween 0.  and  the  government,  under  the  con- 
tract. And,  on  the  prayer  of  the  defendant,  the 
circuit  court  instructed  the  jury,  "that  the  said 
accounts  were  not  competent,  per  se,  upon  which 
to  charge  the  defendant  or  his  inteslate  for  any 
sums  therein  contained,  further  than  the  mere 
payment  of  money  from  the  treasury  to  the  said 
intestate,  or  to  his  authorized  agent."  By  the 
court: — The  items  embraced  by  this  instruction 
vvere  charges  made  against  O.  for  the  acts  of 
certain  persons,  alleged  to  be  his  agents,  without 
annexing  to  the  transcript  copies  of  any  papers 
showing  their  agency,  or  offering  any  proof  that 
they  acted  under  the  authority  of  0.:  the  cir- 
cuit court,  therefore,  properly  instructed  the 
jury,  that  the  transcript,  per  se,  did  not  prove 
these  items.     Ibid. 

1255.  The  plaintiffs  then  proved  by  R.  S.  that 
he  received,  as  the  agent  of  0.,  six  thousand 
three  hundred  and  fifty  ilollars  and  ninety-nine 
cents,  on  warrant  No.  5471,  under  the  contract, 
and  that  the  same  was  apjilied  to  the  credit  of 
0.  in  the  Bank  of  the  United  States  at  Washing- 
ton, of  which  payment  the  witness  believed  0. 
had  notice.  The  counsel  for  the  plaintiffs  stated, 
that  they  confineil  their  claim  to  the  above  item, 
which  was  the  first  one  charged  in  the  treasury 
account  exliibiteil.  The  counsel  for  the  tlefend- 
ant  then  moved  the  court  to  instruct  the  jur}', 
that  this  account,  as  also  the  preceding  one 
offered  in  evidence  by  the  plaintiffs,  was  evi- 
donee  for  the  defendant,  of  the  items  of  credits 
contained  in  either,  and  that  in  claiming  them 
he  did  not  admit  the  debits;  which  instruction 
was  given  by  thi;  court,  and  to  which  an  excep- 
tion was  taken.  By  the  Court: — This  instruc- 
tion   involves    the    same    question    which    has 
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already  been  decided  between  the  same  parties, 
at  the  present  term.  There  was  no  error  in 
giving  the  instruction.     Ibid. 

1256.  In  the  further  progress  of  the  trial,  the 
plaintiffs  offered  to  withdraw  from  the  jury  the 
said  two  accounts  mentioned  in  the  preceding 
exception,  and  all  the  evidence  connected  with 
said  accounts,  lo  which  the  defendant's  counsel 
objected,  and  the  court  refused  the  motion.  By 
the  Court: — A  treasury  account  which  contains 
credits  as  well  as  debits,  is  evidence  for  the 
defendant  as  well  as  the  government;  and  un- 
less there  be  an  abandonment  of  the  suit  by  the 
counsel  for  the  government,  it  has  no  right  to 
withdraw  from  the  jury  any  part  of  the  credits 
relied  on  by  the  defendant.     Ibid. 

1257.  The  circuit  court,  on  the  prayer  of  the 
defendant,  instructed  the  jury,  that  the  transcript 
from  the  books  and  proceedings  of  the  treasury, 
can  only  be  regarded  as  estabhshing  such  of  the 
items  of  debit,  in  the  account  stated  in  the  said 
transcript,  as  are  for  moneys  disbursed  through 
the  ordinary  channels  of  the  treasury  depart- 
ment, where  the  transactions  are  shown  by  its 
books,  and  where  the  officers  of  the  department 
must  have  had  official  knowledge  of  the  facts 
stated  :  but  that  the  transcript  is  evidence  for 
the  .defendant  of  the  full  amount  of  the  credits 
therein  stated ;  and  that,  by  relying  on  the  sai<l 
transcript,  as  evidence  of  such  credits,  the  de- 
fendant does  not  admit  the  correctness  of  any 
of  the  debits  in  the  said  account,  of  which  the 
transcript  is  not,  per  se,  evidence ;  and  that  the 
said  transcript  is  not,  per  se,  evidence  of  any  of 
the  items  of  debit  therein  stated,  except  the 
first.  By  the  Court:  —  The  correctness  of  the 
principle  laid  down  by  the  circuit  court  in  this 
instruction,  has  been  recognised  by  the  supreme 
court,  in  a  case  between  the  same  parties,  at 
the  present  term.     Ibid. 

1258.  The  auditor's  report  of  a  balance  due 
from  a  person  accountable  for  public  money,  is  a 
guide  to  the  comptroller  as  to  the  amount  to  be 
sued  for,  but  not  evidence  for  the  court  of  the  debt. 
United  States  v.  Patterson,  Gilpin's  D.  C.  R.  47. 

1259.  Where  the  public  officers  are  authorized 
by  law  to  certify  to  certain  facts,  their  certifi- 
cates to  these  facts  are  competent  evidence 
thereof.  Gass  v.  Slinson,  2  Sumner's  C.  C.  E. 
650. 

1260.  A  certified  statement  of  a  balance  due, 
and  the  report  thereof  to  the  comptroller,  is  not 
such  a  transcript  from  the  books  and  proceed- 
ings of  the  treasury  as  may  be  given  in  evidence 
under  the  second  section  of  the  act  of  3d  March. 
1797.  United  Slates  v.  Patterson,  Gilpin's  D.  C'. 
R.  47. 

1261.  The  provisions  of  the  act  of  3d  March. 
1825,  substitute  a  certified  statement  of  settled 
account,  as  evidence  in  suits  against  deputy 
postmasters  in  lieu  of  the  certified  copy  of  the 
account  current  required  by  the  provisions  of  the 
act  of  30th  April.  1810.  'Postmaster-General  \ 
Rice,  Gilpin's  D.  C.  R.  £62. 

1262.  The  letters  and  transactions  between 
the  officers  of  the  government,  and  a  debtor  to 
the  United  Stales,  relative  to  his  account,  may 
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be  given  in  evidence  under  a  plea  of  payment. 
United  Stales  v.  Beattie,  Gilpin's  D.  C.  R.  97. 

1263.  The  certificate  of  the  register  of  the  trea- 
sury^ department,  under  his  hand,  that  certain 
receipts,  of  which  copies  are  annexed,  are  on 
file  in  his  office,  with  a  certificate  of  the  secre 
lary  of  the  treasury,  under  the  seal  of  the  de- 
partment, that  he  is  register,  is  not  evidence.  It 
must  appear  not  only  that  the  officer  who  gives 
the  certificate,  has  the  custody  of  the  papers,  but 
that  he  is  authorized  by  law  to  certify  them,  and 
the  register  is  not  so  authorized  ;  a  sworn  copy 
should  have  been  produced.  Bleecker  v.  Bond, 
3  Wash.  C.  C.  R.  529. 

1264.  At  the  treasury  department  a  general 
account  had  been  kept  with  a  collector  of  the 
customs,  from  the  time  of  his  appointment; 
during  which,  diff'erent  bonds  had  been  given  to 
the  United  States  for  each  term  of  office.  Af- 
terwards, a  statement  of  the  account  of  the  col- 
lector for  one  term  of  office  was  made  out,  and 
a  transcript  of  this  account  was  offered  in  evi- 
dence. The  evidence  was  legal.  The  United 
Slates  V.  Eckford's  Executors,  17  Peters,  251. 

1265.  A  transcript  from  the  treasury,  which, 
contains  sums  charged  in  gross,  as  balances,  is 
not  evidence  as  to  such  balances.  The  United 
States  v.  Edwards,  1  M'Lean,  C.  C.  R.  467. 

1266.  The  original  items  on  which  the  ac- 
counting officers  acted  must  be  stated.     Ibid. 

14.  Answers  to  a  Bill  in  Chancery,  how  far  Evi- 
dence. 

1267.  If  the  answer  neither  admits  nor  de- 
nies the  allegations  of  the  bill,  they  must  be 
proved,  on  the  final  hearing;  but  upon  a  ques- 
tion of  the  dissolution  of  an  injunction,  they 
must  be  taken  to  be  true.  Young  v.  Grundy,  6 
Cranch,  51. 

1268.  An  answer  in  chancery  responsive  to 
the  bill,  is  evidence  in  favour  of  the  defendant. 
Ri(.-isell  v.  Clarlc's  Executor,  7  Cranch,  69 ;  2 
Cond.  Rep.  417. 

1269.  The  answer  of  one  defendant  is  not  evi- 
dence against  his  co-defendant ;  nor  is  his  de- 
position, unless  he  is  a  disinterested  witness. 
Clark's  Executors  v.  Fail  Riemsdyk,  9  Cranch, 
153;  3  Cond.  Rep.  319. 

1270.  If  the  defendant,  in  a  proceeding  in 
chancery,  a.«;sert  a  fact  which  is  not,  and  cannot 
be  within  his  own  knowledge,  the  nature  of  his 
testimony  cannot  be  changed  by  the  positive- 
ness  of  his  own  assertion.  The  strength  of  his 
belief  may  have  betrayed  him  into  a  mode  of 
expression  of  which  he  was  not  fully  apprized. 
When  he  intended  to  utter  only  a  strong  convic- 
tion of  the  existence  of  a  peculiar  fact,  oi  what 
he  deemed  an  infallible  deduction  from  facts 
which  were  known  to  him  :  he  may  assert  that 
belief  on  that  deduction,  in  terms  which  convey 
the  idea  of  his  knowing-  the  fact  itself.     Ibid. 

1271.  The  answer  of  a  defendant  in  chancery, 
though  he  may  be  interested  to  the  whole  amount 
in  controversy,  is  conclusive  evidence,  if  uncon- 
tradicted by  any  witness  in  the  cause.  Lenox 
V.  Prout,  3'Wheat.  520;  4  Cond.  Rep.  311. 

1272.  The  answer  of  one  defendant  is  evi- 
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dence  asainst  other  defendants  claiming  through 
him.  Field  et  al.  v.  Holland  et  al.,  6  Ctanch,  8  ; 
2  Cond.  Rep.  285. 

1273.  The  answer  of  a  defendant  is  evidence 
against  the  plaintiff,  although  it  be  doubtful 
whether  a  decree  can  be  made  against  such  de- 
fendant.    Ibid. 

1274.  The  plaintiffs  cannot  avail  themselves 
of  the  answer  of  a  defendant  who  is  substan- 
tially a  plaintiff:  it  is  not  evidence  against  a  co- 
defendant.     Ibid. 

1275.  It  is  a  general  rule  that  either  two  wit- 
nesses, or  one  witness,  with  probable  circum- 
stances, will  be  required  to  outweigh  an  answer 
asserting  a  fact  responsively  to  the  bill.  The 
reason  is,  the  plaintiff  calls  upon  the  defendant 
to  answer  the  allegation  he  makes,  and  thereby 
admits  the  evidence :  if  it  is  testimony,  it  is 
equal  to  the  testimony  of  any  other  witness  ■  and 
as  the  plaintiff  cannot  prevail  if  the  balance  of 
proof  be  not  in  his  favour,  he  must  have  circum- 
stances in  s.ddition  to  his  single  witness  in  order 
to  turn  the  balance.  But  there  may  be  evidence, 
arising  from  circumstances,  stronger  than  the 
testimony  of  any  single  witness.  Clark  v.  Van 
Riemsdijk,  9  Cranch,  153;  3  Cond.  Rep.  319. 

1276.  The  weight  of  an  answer  must,  also, 
from  the  nature  of  evidence,  depend  in  some 
degree  upon  the  fact  stated.     Ibid. 

1277.  A  defendant  having,  perhaps  incau- 
tiously, used  terms  indicating  a  knowledge  of 
what  in  the  nature  of  things  he  could  not  know, 
cannot  give  to  his  answer  more  effect  than  it 
would  Iiave  been  entitled  to,  had  he  been  more 
circumspect  in  his  language.     Ibid. 

1278.  An  injunction  bill  was  filed,  upon  the 
oath  of  the  complainant,  against  a  corporation, 
and  an  answer  was  put  in,  under  their  common 
seal,  unaccompanied  by  an  oath.  Tire  weight 
of  such  an  answer  is  very  much  lessened,  if  not 
entirely  destroyed,  when  it  is  not  sworn  to.  The 
Union  Bank  of  Georgetotcn  v.  Geary,  5  Peters, 
99. 

1279.  If  the  answer  of  the  defendant  be  re- 
sponsive to  a  bill,  and  deny  the  allegation  con- 
tained in  it,  the  plaintiff  must  support  his  aver- 
ment by  a  witness,  and  corroborating  circum- 
stances, to  avoid  the  effect  of  the  answer.  Hig- 
bee  V.  Hopkins,  1  Wash.  C.  C.  R.  230. 

» 1280.  In  general,  the  answer  of  one  defendant 
in  equity,  cannot  be  read  in  evidence  against 
another.  But  where  one  defendant  succeeds  to 
another,  so  that  the  riijht  of  the  one  devolves  on 
the  other,  and  they  become  privies  in  estate,  the 
rule  d^s  not  apply.  Osborn  v.  The  Bank  of  the 
United  States,  9  Wheat.  738;  5  Cond.  Rep.  741. 

1281.  An  allegation  in  any  answer,  which  is 
not  responsive  to  the  bill,  is  not  evidence  ;  and 
the  oinis  probandi  is  on  the  defendant  to  establish 
it.     Flags.  V.  Marm,  2  Sumner's  C.  C.  R.  487. 

1282.  Tlie  answer  of  one  defendant  to  a  bill 
iir  chancery,  cannot  be  used  as  evidence  against 
his  co-defendant ;  and  the  answer  of  an  agent 
is  not  evidence  against  his  principal,  nor  are  his 
adjnissions  in  pais,  unless  where  they  are  a  part 
of  the  res  gesta.  Leeds  v.  Marine  Ins.  Co.  of 
Alexandria,  2  Wheat.  380;  4  Cond.  Rep.  170. 


1283.  Whenever  the  confessions  of  any  party 
would  be  good  evidence  against  another,  a  for- 
tiori, they  may  be  read  against  him.  Osborn  v. 
The  Bank  of  the  United  States,  9  Wheat.  738  ;  5 
Cond.  Rep.  741. 

1284.  The  defendant's  answer  in  support  of 
his  plea  is  good  evidence,  unless  disproved  by 
two  witnesses,  or  by  one  witness  and  other  cir- 
cumstances; and  it  will  prevail  in  his  favour. 
Ibid. 

1285.  In  an  answer  to  a  bill  in  equity  which 
relies  on  new  facts  by  way  of  discharge  or 
avoidance,  or  defence,  not  responsive  to  the 
bill ;  they  must  be  established  by  independent 
process.  The  answer  is  not  evidence  of  thi^m. 
Randall  v.  Phillips  et  al.,  3  Mason's  C.  C.  R. 
378. 

1286.  An  answer  in  chancery  asserting  a  fact 
not  responsive  to  any  allegation  in  the  bill,  proves 
nothing,  in  the  absence  of  testimony.  Clements 
V.  Peters,  Circuit  Court  of  Pennsylvania. 

1287.  An  answer  to  an  original  bill  respond- 
ing to  or  denying  its  allegations,  must  be  taken 
as  true,  unless  disproved  by  two  witnesses,  and 
strong  corroborating  circumstances.  Searcey  v. 
Parmel,  1  Cooke's  Rep.  110. 

1288.  But  where  the  bill  is  also  sworn  to,  one 
witness  is  sufficient.     Ibid. 

1289.  No  admissions  in  an  answer  to  a  bill  in 
chancery  can,  under  any  circumstances,  lay  the 
foundation  for  relief  under  any  specific  head  of 
equity,  unless  it  be  substantially  set  forth  in  the 
bill.     Jackson  v.  Ashton,  8  Peters,  148. 

1290.  The  rule  in  chancery  is,  if  the  answer 
of  the  defendant  admits  a  fact,  but  insi.sts  on 
matter  by  way  of  avoidance,  the  complainant 
need  not  prove  the  fact  admitted,  but  the  de- 
fendant must  prove  the  matter  in  avoidance. 
Clarke  et  al  v.  White,  12  Peters,  178. 

1291.  Where  the  plaintiff  in  a  bill  in  chan- 
cery charged  directly  on  the  defendant,  that  he 
he  had  made  and  entered  into  a  certain  agree- 
ment, a  simple  denial  by  the  defendant  in  his 
answer,  "according  to  his  recollection  and  be- 
lief," is  insufficient,  and  must  be  treated  as  an 
evasion.  Taylor  v.  Luther,  2  Sumner's  C.  C.  R. 
228. 

1292.  It  is  a  general  rule,  that  an  answer  not 
under  oath,  is  to  be  considered  merely  as  a 
denial  of  the  allegation  in  the  bill,  analogous  to 
the  general  issue  at  law,  so  as  to  put  the  com- 
plainant to  the  proof  of  such  allegation.  5  Pe- 
ters, 99. 

1293.  An  answer,  denying  the  right  of  the 
complainant,  is  evidence  in  favour  of  the  defend- 
ant. Tilghman  and  Wife  v.  Tilghman's  Ex'rs, 
Baldwin's  C.  C.  R.  494. 

1294.  But  if  he  admits  the  right,  and  sets  up 
new  matter  in  bar,  if  he  admits  the  charge,  and 
avers  a  discharge  at  a  dill'tsrent  time,  by  a  dis- 
tinct transaction,  or  sets  up  an  aOirmative  claim 
in  his  own  right  to  the  subject-matter  claimed 
by  the  complainant,  it  is  not  evidence  in  his 
favour.  The  defendant  must  make  out  his  case 
as  a  plaintiff  ought  to  do.     Ibid.  495. 

1295.  Where  a  cause  is  set  down  for  a  hear- 
ing on  the  bill,  answer,  and  exhibits,  wilhoiU 
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Other  pleadings,  the  whole  of  the  answer  must 
be  considered  as  true.  Leeds  v.  The  Marine  Ins. 
Co.,  2  Wheat.  383;  4  Cond.  Rep.  170. 

1296.  A  decree  cannot  be  pronounced,  on  the 
testimony  of  a  single  witness,  unaccompanied 
by  corroborating  circumstances,  against  a  posi- 
tive denial,  by  the  defendant,  of  any  matter 
directly  charged  by  the  bill,  in  the  del''endant"s 
answers,  or  answer  in  support  of  his  plea. 
Hughes  V.  Blake,  6  Wheat.  453;  5  Cond.  Rep. 
136. 

1297.  A  purchaser  who  chooses  to  answer  the 
bill  generally,  need  not  aver  that  he  is  a  pur- 
chaser without  notice.  The  plaintiff  must  prove 
notice ;  notice  denied  by  the  answer,  must  be 
proved  by  two  witnesses,  or  one  witness  and  cir- 
cumstances. M-Neil  V.  Magee,  5  Mason's  C.  C. 
R.  244. 

1298.  The  confessions  of  a  party  in  his  an- 
swer to  a  bill,  or  in  writing,  under  his  hand,  that 
the  money  laid  out  belonged  to  the  person,  is 
sufficient  evidence.  Phillips  et  al.  v.  Crammond, 
2  Wash.  C.  C.  R.  441. 

1299.  It  is  a  well  settled  rule,  that,  in  a  bill 
praying  relief,  when  the  facts  charged  in  the 
bill  as  the  ground  for  the  decree  are  clearly  and 
positively  denied  by  the  answer,  and  proved 
only  by  a  single  witness,  the  court  will  not 
decree  against  the  defendant.  And  it  is  equally 
well  settled,  that  when  the  witness  on  the  part 
of  the  complainant,  is  supported  and  corrobo- 
rated by  circumstances  sufficient  to  outweigh 
the  denial  in  the  answer,  the  rule  does  not  apply. 
Union  Bank  of  Georgetoivn  v.  Geary,  5  Peters,  99. 

1300.  The  separate  answer  of  one  of  the  co- 
defendants,  in  a  proceeding  in  chancery,  was 
relied  on  in  the  argument  for  the  defendant,  to 
show  the  nature  of  the  transaction  between  the 
parties  in  1822,  when  the  deed  was  executed 
by  Morris  to  Ni.von.  The  court  took  notice  of 
the  matters  stated  in  the  answer,  but  considered 
that,  even  if  the  answer  was  evidence  in  the 
cause,  of  the  matters  stated  in  it,  they  would 
have  no  influence  on  the  opinion  the  court  had 
adopted  in  the  case.  No  decision  was  given 
whether  the  answer  was,  or  was  not.  evidence 
for  the  defendant.  Morris  v.  Nixon  ct  al.,  17 
Peters,  109. 

15.  Reports  of  Surveyors  or  Commissioners  in 
Cases  of  the  Unsoundness  of  Vessels,  or  of  Sea 
Damage. 

1301.  Under  a  policy  conta'ning  the  following 
clause,  "and  lastly,  it  is  agreed  that  if  the  above 
vessel,  upon  a  regular  survey,  should  be  thereby 
declared  unseaworthy,  by  reason  of  her  being 
unsound  or  rotten,  then  the  assured  shall  not  be 
bound  to  pay  their  subscriptions  on  this  policy:" 
and  it  was  found  by  the  jury,  that  the  vessel 
was  seaworthy  at  the  time  of  the  commence- 
ment of  the  risk,  and  when  she  sailed  on  the 
voyage  insured.  Held,  that  proof,  by  a  regu- 
lar survey,  of  unsoundness,  at  any  subsequent 
period  of  the  voyage,  discharged  the  under- 
writers. Dorr  v.  The  Pacific  Ins.  Co.,  7  Wheat. 
581  ;  5  Cond.  Rep.  360. 

1302.  An  exemplification  of  a  condemnation 
of  the  vessel  in  a  foreign  court  of  vice-admiralty, 


reciting  the  certificate  of  surveyors,  that  the 
vessel  was  unworthy  of  being  repaired,  and  un 
safe  and  unfit  ever  to  go  to  sea  again,  and  pro- 
duced evidence,  by  the  insured,  to  prove  the 
loss,  is  a  "  regular  survey,"  in  the  language  of 
the  above  clause.     Ibid. 

1303.  But  the  survey  must  corre.spond  with 
the  contract,  and  if  the  vessel  be  declared  unsea- 
worthy for  any  additional  cause,  besides  being 
"  unsound  or  rotten,"  it  will  not  avail  the  in- 
surers.    Ibid. 

1304.  Under  policy  containing  the  followiiig 
clause,  ''  it  is  declared  and  understood,  that  if 
the  abovementioned  brig,  after  a  regular  sur 
vey,  should  be  condemned  for  being  unsound  or 
rotten,  the  insurers  shall  not  be  bound  to  pay 
the  sum  hereby  insured,  or  any  part  thereof." 
A  survey  by  the  master  and  wardens  of  the 
port  of  New  Orleans,  which  was  obtained  at  the 
instance  of  the  master,  who  was  also  part  owner, 
transmuted  by  him  to  the  other  part  owner,  and 
by  the  latter  laid  before  the  underwriters,  as 
proof  of  the  loss,  stated  that  the  wardens  "or- 
dered one  streak  of  plank  fore  and  aft  to  be 
taken  out,  about  three  feet  below  the  bends,  on 
the  starboard  side,  and  found  the  timber  and 
bottom  plank  so  much  decayed,  that  we  were 
unanimously  of  opinion  her  repairs  would  cost 
more  than  she  would  be  worth  afterwards,  and 
that  it  would  be  for  the  interest  of  all  concerned, 
she  should  be  condemned  as  unworthy  of  repair; 
on  that  ground  we  did,  therefore,  condemn  hei 
as  not  seaworthy  and  unworthy  of  repair :  and, 
therefore,  according  to  the  power  vested  by  law 
in  the  master  and  wardens  of  this  port,  we  do 
hereby  order  and  direct  the  aforesaid  damaged 
brig  to  be  sold  at  public  auction,  for  the  account 
of  the  insurers  thereof,  or  whomsoever  the  same 
may  concern."  It  was  held,  that,  '•  under  the 
circumstances,  this  survey  was  conclusive  evi- 
dence to  discharge  the  insurers  under  the  fore- 
going clause  in  the  policy."  Janncy  v.  Colinn- 
bian  Ins.  Co.,  10  Wheat.  411 ;  6  Cond.  Rep.  166. 

1305.  When  a  vessel  is  examined  by  sur- 
veyors, and  they  report  that  many  of  her  tim- 
bers are  unsound  and  rotten,  and  that  in  the 
shattered  and  strained  condition  of  the  vessel, 
and  the  want  of  proper  docks  for  repairing  her, 
the  repairs  would  cost  more  than  she  is  worth, 
and  therefore  recommending  a  sale,  this  is.  not 
a  condemnation  for  unsoundness  or  rottennes.s, 
within  that  clause  in  the  policy  which  declares, 
that  in  case  the  vessel  should  be  condemned  as 
unsound  or  rotten,  the  underwriters  should  not 
be  liable.  Watson  et  al.  v.  The  Insurance  Com- 
pany of  North  America,  3  Wash.  C.  C.  R.  1. 

1306.  A  survey  ordered  by  an  American  con- 
sul, in  a  foreign  port,  into  which  the  vessel  in- 
sured put  for  repairs,  and  a  report  of  surveyors 
thereon,  are  not  admissible  in  evidence,  this  not 
being  a  judicial  act ;  but  the  fact  must  be  proved, 
as  in  ordinary  cases.  It  might  have  been  other- 
wise, if  it  had  appeared  there  were  no  tnbunaJa 
in  the  place  from  which  a  regular  order  of  sur- 
vey and  condemnation  could  be  obtamed  Corf 
v.  The  Delaware  Ins.  Co.,  2  Wash.  C.  C.  R.  375 

1307.  A  certificate  of  the  survey  of  a  vessal 
is  not  evidence  of  the  facts  stated  Jii  it :  but  it 
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the  surveyors  in  a  deposition  regularly  taken, 
refer  to  the  certificate  as  containing  what  they 
knew  on  the  subject,  it  is  evidence.  United 
SWe.s  V.  Mitchell,  2  Wash.  C.  C.  R.  478. 

1308.  The  report  of  a  survey  made  upon  an 
examination  of  a  vessel,  for  the  purpose  of 
ascertaining  her  situation,  after  a  disaster  in  a 
foreign  port,  is  not  evidence  of  the  facts  stated  in 
it;  but  only  that  such  survey  was  made.  Watson 
et  al.  V.  the  Insurance  Company  of  North  Ame- 
rica, 2  Wash.  C.  C.  R.  152. 

1309.  If  the  certificate  of  the  survey  of  a  ves- 
sel be  read,  for  the  purpose  of  proving  that  a 
survey  and  condemnation  of  the  vessel  had  taken 
place,  and  to  prove  no  other  fact  stated  in  it,  the 
party  who,  for  this  purpose  only,  gave  it  in  evi- 
dence, will  not  be  thereby  prevented  from  im- 
peaching the  credit  of  the  surveyors,  whose 
depositions  have  been  read.    Ibid.  480. 

16.  Incompetency  of  Witnesses  from  Crime. 

1310.  A  person  who  has  been  convicted  in  the 
court  of  the  state  of  Pennsylvania,  of  an  assault 
and  batter}^,  with  intent  to  murder,  and  sen- 
tenced to  fine  and  imprisonment,  is  a  competent 
witness.  Incompetency,  produced  by  the  con- 
viction of  a  witness,  depends  on  the  punishment, 
and  not  on  the  nature  of  the  offence;  yet,  where 
an  infamous  punishment,  in  the  discretion  of  the 
court,  is  not  added,  there  is  no  disqualification, 
because  it  might  have  been  inflicted.  Fine  and 
imprisonment  is  not  an  infamous  punishment. 
United  Stales  v.  Brockius,  3  Wash.  C.  C.  R.  99. 

1311.  An  accomplice,  separately  indicted,  is  a 
competent  witness  in  favour  of  or  against  a  per- 
son indicted  for  a  crime.  United  States  v.  Henry, 
4  Wash.  C.  C.  R.  428. 
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1.  Under  the  statutes  of  descents  of  Rhode 
Island,  of  1822,  brothers  and  sisters  of  the  half 
blood,  inherit  equally  with  those  of  the  whole 
blood.  Gardner  v.  Collins,  3  Mason's  C.  C.  R. 
398. 

2.  A.  devised  an  estate  to  his  son,  J.  S.,  and 
to  his  male  heir  (in  the  singular),  and  to  his  heirs 
and  assigns  for  ever;  hut  if  it  should  so  be,  that 
J.  S.  should  dei)art  this  life,  leaving  no  male 
heir  lawfully  begotten  of  his  body  as  aforesaid, 
"  then  to  the  testator's  grandson,  VV.  O.,  in  fee." 
Held,  that  J.  S.  took  an  estate  tail,  with  remain- 
der over  to  W.  0.,  in  the  indefinite  issue  of  J.  S. 
Osborne  v.  Shreeve,  3  Mason's  C.  C.  R.  391. 

3.  In  Vermont,  tenants  in  common  may  main- 
tain a  joint  action  of  cjecttnent.  Hicks  v.  Rogers, 
4  Cranch,  165;  2  Gond.  Rep.  (i9. 

4.  One  tenant  in  common  may  oust  his  co- 
tenant,  and  hold  in  severalty;  but  a  silent  pos- 
session, unaccompanied  by  an  act  amounting  to 
an  ouster,  or  giving  notice  to  the  co-tenant  that 
the  possession  is  adverse,  cannot  be  construed 
into  an  adver.se  possession.  M'-Clung  v.  lioss,  5 
Wheat.  116;  4  Cond.  Rep 


ever,  to  be  equally  divided  among  them  and 
their  heirs  for  ever,"  passes  a  life  estate  to  A, 
witth  a  contingent  remainder  in  fee  to  his  chil- 
dren, he  having  no  children  when  the  will  was 
made.  Sisson  v.  Seabury,  1  Sumner's  C.  C.  R. 
235. 

6.  A  devise  to  A  for  life,  and  after  her  death 
to  her  second  son  B,  and  to  his  lawfully  begotten 
children  in  fee  simple  for  ever ;  but  in  case  he 
should  die  without  children  lawfully  begotten,  to 
to  C,  the  other  son  of  A,  and  to  his  lawfully  be- 
gotten children  for  ever.  At  the  time  the  will 
was  made,  B  had  no  children.  Held,  that  B  took 
an  estate  in  fee  tail,  with  remainder  to  C,  on  an 
indefinite  failure  of  issue  of  B.  Parkman  v. 
Bowdoin,  1  Sumner's  C.  C.  R.  359. 

7.  By  the  Massachusetts  statutes  of  descent, 
reversions  and  remainders,  after  life  estates, 
vested  by  descent  in  the  intestate,  passes  to  his 
heirs,  without  any  regard  to  the  ancestor  from 
whom  he  inherited,  in  the  same  manner  as  es- 
tates i-n  possession.  The  common  law,  in  such 
case,  is  difTerent,  and  gives  the  estate  in  rever- 
sion to  the  heir  of  the  first  purchaser,  or  rever- 
sioner, who  is  heir  at  the  time  when  the  life 
estate  expires.  Cook  v.  Hammond,  4  Mason's  C. 
C.  R.  467. 

8.  Contingent  remainders  and  executory  de- 
vises, are  transmissible  to  the  heirs  of  the  party 
to  whom  they  are  limited,  if  he  chance  to  die 
before  the  contingency  happen.  The  estate 
vests  in  him  who  is  the  heir  of  the  devisee, 
when  the  contingency  happens.  Barnitz''s  Les- 
see V.  Casey,  7  Cranch,  456;  2  Cond.  Rep.  561. 

9.  When  the  commonwealth  is  seised  under 
an  inquest  of  office  of  lands,  that  seisin  must  be 
deemed  to  continue  until  the  title  is  lawfully 
parted  vvith  ;  for  the  commonwealth  cannot  be 
disseised.  A  resolve  of  the  legislature,  releasing 
such  title  to  another,  may  be  construed  as  a 
srant,  if  necessary  to  give  it  effect.  Stokes  v. 
'^Dawes,  4  Mason's  C.  C.  R.  268. 

10.  A  liberty  granted  in  a  deed  to  dig  a  canal 
through  the  grantor's  land,  does  not  include,  as 
an  incident,  the  proprietary  interest  in  the  soil, 
when  dug  up  and  removed.  Lyman  v.  Arnold, 
5  Mason's  C.  C.  R.  195. 

'  11.  An  inquest  of  office,  by  the  attorney- 
general,  for  lands  escheating  to  the  government 
by  reason  of  alienage,  is  evidence  of  title  in  all 
cases;  but  is  not  conclusive  evidence  against 
any  person  who  was  not  tenant  at  the  time  of  the 
inquest,  or  party,*  or  privy  thereto.  Such  per- 
sons may  prove  that  there  are  lawful  heirs,  not 
alien.s.  in  esse.  Stokes  v.  Dawes.  4  Mason's  C. 
C.  R.  268. 

12.  W^here  the  estate  of  a  tenant  in  fee  tail 
male  was  confiscated  to  the  commonwealth,  un- 
der the  statute  of  INI assachu setts,  of  30th  of 
April,  1779,  for  confiscating  the  estates  of  ab- 
sentees: Held,  that  the  estate  of  the  remainder- 
man was  not  thereby  divested,  but  that  the  com- 
monwealth took  only  by  virtue  of  the  confisca- 
tion such  an  estate  as  the  ab.sentee  had  in  the 
premises.  Also,  held,  that  the  tenant  in  posses- 
sion of  the  premises  under  a  defective  title  from 
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5.  A  devise  to  'A  and  to  his  male  children,  |  the  commonwealth,  after  the  expiration  of  the 
lawfully  begotten  of  his  body,  and  their  heirs  for  |  estate,  was  entitled  to  the  value  of  his  improve- 
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ments.     Borland  v.  Dean,  4  Mason's  C    C.  R. 
174. 

13.  In  Massachusetts,  a  feme  covert  may  con- 
vey her  estate  by  deed  joining  with  her  husband; 
as  fully  as  the  same  could  be  conveyed  in  Eng- 
land by  a  fine  or  recovery.  Durant  v.  Ritchie,  4 
Mason's  C.  C.  R.  45. 

14.  A,  and  B  his  wife,  conveyed  her  estate  to 
C  and  his  heirs  to  the  use  of  A  and  B  during 
their  joint  lives,  and  to  the  use  of  the  survivor  in 
fee  simple.  Held,  that  this  deed  operated  as  a 
feoffment,  and  the  uses  were  well  raised  out  of 
the  seisin  of  C,  and  were  executed  by  the  sta- 
tute of  uses.     Ibid. 

15.  J.  P.,  by  his  last  will,  after  certain  pecu- 
niary legacies,  devised  as  follows  :  —  "  Item,  I 
give  and  bequeath  unto  my  loving  wife  M.,  all 
the  rest  of  my  lands  and  tenements  whatsoever, 
whereof  I  shall  die  seised,  in  possession,  rever- 
sion or  remainder,  provided  she  has  no  lawlul 
issue.  Item,  I  give  ami  bequeath  unto  my  be- 
loved wife,  whom  I  likewise  constitute,  make 
and  ordain  my  sole  executrix  of  this  my  last  will 
and  testament,  all  and  singular  my  lands,  mes- 
suages and  tenements,  by  her  freely  to  be  pos- 
sessed and  enjoyed,"  &c.  The  testator  died 
seised  without  issue,  and  after  his  death  the 
widow  married  one  G.  U.,  by  whom  she  had 
lawful  issue.  Held,  that  she  took  only  an  estate 
for  life,  under  the  will  of  J.  P.  Wright  v.  Denn, 
ex  dem.  Page,  10  Wheat.  204 ;  6  Cond.  Rep.  76. 

16.  The  testator  devised  to  his  son  Joseph 
Eden,  certain  portions  of  his  estate  in  New  Yoik, 
among  which  were  the  premises  sought  to  be 
recovered  in  this  suit,  to  him,  his  heirs,  execu- 
tors and  administrators  forever.  In  like  manner 
he  devised  to  his  son  Medcef,  his  heirs  and  as- 
signs, certain  other  portions  of  his  property,  and 
adds  the  following  clause: — "It  is  my  will,  and 
1  do  order  and  appoint,  that  if  either  of  my  said 
sons  should  depart  this  life  without  lawful  issue, 
his  share  or  part  shall  go  to  the  survivor.  And 
in  case  of  both  their  deaths,  without  lawful  issue, 
I  give  all  the  property  aforesaid  to  my  brother. 
John  Eden,  of  Lofters,  in  Cleaveland  in  York- 
shire, and  my  sister  Hannah  Johnson,  of  Whitby 
in  Yorkshire,  and  their  heirs."  JNIedcef  Eden 
died  without  issue,  having  devised  his  estate  to 
his  widow,  and  other  devisees  named  in  his  will. 
According  to  the  established  law  of  New  York, 
nothing  passed  under  the  ulterior  devise  over  to 
John  Eden  and  Hannah  Johnson.  Medcef  Eden, 
on  the  death  of  his  brother  Joseph  Eden,  became 
seised  of  an  estate  in  fee  simple  absolute.  War- 
ing V.  Jackson  et  al.,  1  Peters,  571. 

17.  After  giving  pecuniary  legacies  to  his 
sisters,  the  testator  devises  as  follows:  "I  give 
to  my  wife  M.  all  the  rest  nf  my  lands  and  tene- 
ments whatsoever,  whereof  I  shall  die  sei.'sed,  in 
possession,  reversion  or  remainder,  provided  that 
fche  has  no  lawful  issue.  Item,  I  give  to  my 
wife  Mary,  whom  I  also  make  my  sole  execu- 
trix, all  and  singular  my  lands,  messuages  and 
tenements,  by  her  freely  to  be  possessed  and 
enjoyed."  After  revoking  all  former  wills,  he 
makes  A.  B.  executor  of  his  will,  •'  to  take  and 
see  the  same  performed,  according  to  its  true 
intent  and  meaning ;  and  for  his  pains" — leaving 
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the  sentence  unfinished.  Mary,  the  wife,  took 
an  estate  for  life  only.  Lessee  of  Page  v.  Wright, 
4  Wash.  C.  C.  R.  194. 

18.  A  devise  to  A.,  "and  if  he  shall  die  with- 
out an  heir  before  he  shall  arrive  at  the  age  of 
twenty-one  years,  that  then  all  that  is  to  him 
herein  bequeathed,  to  be  equally  divided  amongst 
his  brothers  and  sisters,  or  their  heirs."  A.  takes 
a  fee  simple,  with  an  executory  devise  over  to 
his  brothers  and  sisters.  Lippet  v.  Hopkins  ct  al., 
1  Gallis.  C.  C.  R.  454. 

19.  The  words,  "  I  give  George  Gilmer  all 
the  estate  called  Marrowbone,  in  the  county  of 
Henry,"  carry  a  fee.  LamherVs  Lessee  v.  Paine, 
3  Cranch,  97  ;  1  Cond.  Rep.  466. 

20.  E.  being  seised  of  lands  in  the  state  of 
New  York,  devised  the  same  to  his  son  Joseph, 
in  fee,  and  other  lands  to  his  son  Medcef,  in  lee, 
and  added,  "it  is  my  will,  and  I  do  order  and 
appoint,  that  if  either  of  my  sons  should  depart 
this  life  without  lawful  issue,  his  share  or  part 
shall  go  to  the  survivor ;  and  in  case  of  both  their 
deaths  without  lawful  issue,  then  I  give  all  the 
property  to  my  brother  I.  E.  and  my  sister  H.  I. 
and  their  heirs."  J.,  one  of  the  sons,  died  with- 
out lawful  issue  in  1812,  leaving  his  brother  ]\I. 
surviving,  who  afterwards  died  without  issue. 
Held,  that  J.  took  an  estate  in  fee ;  defeasible, 
in  the  event  of  his  dying  without  issue  in  the 
lifetime  of  his  brother;  that  the  limitation  over 
was  good  as  an  executory  devise  ;  and  the  estate, 
on  the  death  of  J.,  vested  in  his  surviving  bro- 
ther, ISI.  Jackson,  ex  dem.  St.  John,  v.  Chew,  12 
Wheat.  153;  6  Cond.  Rep.  489. 

21.  A  devised  to  A,  and  if  he  die  without 
heir  or  issue,  the  estate  to  go  to  B,  his  brother; 
gives  an  estate  tail  to  A  by  implication.  Wyiis^ 
Lessee  v.  Buchcr  et  al,  3  Wash.  C.  C.  R.  369. 

22.  The  testator  devised  to  Elias  Magruder 
during  his  natural  life  one  hundred  acres  of  land 
in  Washington  county,  Maryland.  In  case  E.  M. 
should  have  heirs  lawfully  begotten  of  him,  he 
gave  the  one  hundred  acres  to  him  and  his  heirs 
and  assigns  for  ever.  But  should  E.  M.  die  with- 
out such  heirs,  he  gave,  bequeathed,  devised 
and  desired  the  hundred  acres  to  be  sold  to  the 
highest  bidder,  and  the  money  derived  from  the 
sale  he  gave  to  his  six  married  children.  Held, 
that  Elias  JNIagruder  took  oidy  a  life  estate  io  the 
lard.  Shriver's  Lessee  v.  Lynn  et  al.,  2  Howard, 
55. 

EXCHANGE  OF  PROPERTY. 

1.  Louisiana. — A  paper  was  executed  by  R. 
R.  K.,  of  New  Orleans,  slating  that  the  grantor, 
for  and  in  consideration  of  a  certain  lot  of  ground, 
(describing  it,)  conveyed  and  transferred  unto  J. 
B.  and  S.  B.  all  his  right,  title,  and  interest  in  a 
certain  tract  or  parcel  of  land,  (describing  it,) 
hereby  warranting  and  defending  unto  the  said 
J.  B.  and  S.  B.  all  his  right  and  title  in  the  same, 
and  unto  all  persons  claiming  under  them.  The 
paper,  called  under  the  laws  of  Louisiana  an 
'•'  act  of  sale,"  was  signed  by  R.  R.  K.,  J.  B.,  and 
S.  B.,  and  a  notary  of  New  Orleans ;  and  was  da- 
posited  in  the  office  of  the  notary.  This  was  not 
an  '-exchange  of  property,"  according  to  the  laws 
4p 
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of  Louisiana;  and  J.  B.  and  S.  B.  did  not,  by  ac- 
cepting the  transfer  of  property  naade  by  tlae 
same,  and  signing  the  paper,  incur  the  two  obli- 
gations imposed  on  all  vendors  by  the  civil  code 
of  Louisiana,  that  of  delivering  and  that  of  war- 
ranting the  lot  of  ground  sold  to  R.  R.  K. ;  and 
did  not  thereby  become  liable  for  the  value  of 
the  property  stated  in  the  said  '-act  of  sale"  to 
have  been  given  for  the  property  conveyed  there- 
by. Preston,  Executor  of  Brown,  v.  Keene,  14 
Peters,  133. 

2.  "  Exchange,'"'  according  to  the  civil  code  of 
Louisiana,  imports  a  reciprocal  contract;  which, 
by  article  1758  of  that  code,  is  declared,  when 
the  parties  expressly  enter  into  mutual  agree- 
ments.    Ibid. 

3.  An  exchange  is  an  executed  contract;  it 
operates,  per  se,  as  a  reciprocal  conveyance  of 
the  thing  given  and  of  the  thing  received.  The 
thing  given  or  taken  in  exchange  must  be  speci- 
fic, and  so  distinguishable  from  all  other  things 
of  the  like  kind  as  to  be  clearly  known  and  iden- 
tified. Under  the  civil  law  of  Louisiana,  the 
exchanger  who  is  evicted  has  a  choice  either  to 
sue  for  damages,  or  for  the  thing  he  gave  in  ex- 
change. But  he  must  first  be  evicted  before  his 
cause  of  action  can  accrue.     Ibid. 


EXECUTION. 

1.  Money  may  be  taken  in  execution,  under 
process  of  fieri  facias,  if  it  is  in  the  possession 
of  the  defendant.  Turner  v.  Fendallj  1  Cranch, 
1J7;   1  Cond.  Rep.  261. 

2.  The  general'  rule  of  law  is,  that  all  the  pro- 
perty of  the  debtor  may  be  taken  in  execution ; 
and  whenever  an  officer  has  it  in  his  power  to 
satisfy  an  execution  in  his  hands,  it  is  his  duly 
to  do  so:  and  if  he  omits  to  perform  his  duty, 
he  must  be  accountable  to  those  who  suffer  by 
his  omission.     Ibid. 

3.  An  execution  issued  previous  to  the  day  on 
which  by  law  it  ought  to  have  issued,  is  not 
void  ;  if  irregular,  the  court  out  of  which  it  issues 
will  set  it  aside.  Blaine  v.  The  Charles  Carter, 
4  Cranch.  328;  2  Cond.  Rep.  127. 

4.  The  sheriff,  having  a  fieri  facias  in  his 
hands,  and  having  received  money  for  the  de- 
fendant in  the  same,  under  an  execution,  in 
which  the  defendant  was  plaintifT,  levied  on  the 
money  in  his  hands,  and  paid  the  same  to  the 
plaintiff  in  the  fieri  facias.  Held,  that  under  the 
law  of  Virginia,  it  was  the  duty  of  the  sheriff  to 
have  the  money  made  under  the  fieri  facias  in 
court  on  the  return  day  of  the  writ,  and  that  he 
was  not  justified  in  paying  over  the  same.   Ibid. 

5.  Under  the  law  of  Virginia,  which  directs 
the  sheriff  holding  an  execution  against  the 
goods  and  effects  of  defendants,  to  take  forth- 
coming bonds,  for  the  property  levied  upon  by 
the  execution,  and  authorizes  execution  to  issue 
for  the  amount  of  the  debt  due  upon  the  original 
execution,  after  ten  days'  notice  to  the  obligors 
in  the  bond  of  the  motion  for  execution,  the  pro- 
perty levied  on  not  having  been  redelivered, 
according  to  the  condition  of  the  bond  ;  if  the 
notice  given  to  the  obligees,  of  the  plaintiff's 


intention  to  proceed,  is  sufficiently  explicit  to 
render  mistake  impossible,  it  will  be  sustained, 
although  the  whole  of  the  defendants  in  the 
original  execution  may  not  be  named  in  the  no- 
tice. Nice  and  technical  objections  to  the  notice, 
where  every  purpose  of  substantial  justice  is 
effected,  ought  not  to  be  favoured.  Alexander 
et  al.  V.  Brown,  1  Peters,  684. 

6.  It  seems  there  is  no  act  of  assembly  of 
Maryland  which  declares  a  judginent  to  be  a 
lien  on  real  estate,  before  execution  issued  and 
levied.  But  by  an  act  of  parliament  of  5  George 
II.,  ch.  7,  lands  in  the  colonies  are  subject  to 
execution  as  chattels,  in  favour  of  Briti.sh  mer- 
chants. This  statute  has  been  adopted  and  in 
use  in  Maryland  ever  since  its  passage,  as  the 
only  one  under  which  lands  have  been  taken  in 
execution  and  sold.  Tayloe  v.  Thompson,  5  Pe- 
ters, 358. 

7.  It  is  admitted,  that  though  this  statute  ex- 
tends in  terms  only  to  executions  in  favour  of 
British  merchants,  it  has  long  received  an  equi- 
table construction  applying  it  to  all  judgment 
creditors;  and  that  this  construction  has  been 
uniform  throughout  the  state.     Ibid. 

8.  As  congress  has  made  no  new  law  on  this 
subject,  the  circuit  court  were  bound  to  decide 
this  case  according  to  the  law  of  Maryland, 
which  does  not  consist  merely  of  enactments  oi 
their  own  or  the  statutes  of  England,  in  force  or 
adopted  by  the  legislature.  The  decision  of  their 
courts,  the  settled  and  uniform  practice  and  usage 
of  the  state  in  the  practical  operation  of  its  pro- 
visions, evidencing  the  judicial  construction  of 
its  terms,  are  to  be  considered  as  a  part  of  the 
statute,  and  as  such  furnish  a  rule  for  the  deci 
sions  of  the  federal  courts.  The  statute  and  its 
interpretation  form  together  a  rule  of  title  and 
property  which  must  be  the  same  in  all  courts. 
It  is  enough  for  the  supreme  court  to  know  that 
by  ancient,  well  established,  and  uniform  usage, 
it  has  been  acted  on  and  considered  as  extend- 
ing to  all  judgments  in  favour  of  any  persons; 
and  that  sales  under  them  have  always  been 
held  and  respected  as  valid.     Ibid. 

9.  Though  the  statute  of  5  George  II.  does  not 
provide  that  a  judgment  shall  be  a  lien  from  the 
time  of  its  rendition,  yet  there  is  abundant  evi- 
dence that  it  has  always  been  so  considered  and 
acted  on.     Ibid. 

10.  The  plaintiff  in  a  judgment  has  an  un- 
doubted right  to  an  execution  against  the  person 
and  the  personal  or  real  property  of  the  defend- 
ant :  he  has  his  election  ;  but  his  adoption  of  any 
one  does  not  preclude  him  from  resorting  to  the 
other,  if  he  does  not  obtain  satisfaction  of  the 
debt  on  the  first  execution.  His  remedies  are 
cumulative  and  successive,  which  he  may  pur- 
sue until  he  reaches  that  point  at  which  the  law 
declares  his  debt  satisfied.     Ibid. 

11.  A  capias  ad  satisfaciendum  executed,  does 
not  extinguish  the  debt  for  which  it  issued.  If 
the  defendant  escape,  or  is  discharged  by  opera- 
tion of  law,  the  judgment  retains  its  lien,  and 
may  be  enforced  on  the  property  of  the  defend- 
ant:  the  creditor  may  retake  him  if  he  escape, 
or  sue  the  sheriff.     Ibid. 

12.  We  know  of  no  rule  of  law  which  deprives 
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the  plaintiff  in  a  judgment  of  one  remedy  by  the 
pursuit  of  another,  or  of  all  which  the  law  gives 
him.  The  doctrine  of  election,  if  it  exists  in  any 
case  of  a  creditor,  unless  under  the  statutes  of 
bankruptcy,  has  never  been  applied  to  a  case  of 
a  defendant  ilischarged  under  an  insolvent  act 
by  operation  of  law.     Ibid. 

13.  The  greatest  effect  which  the  law  gives 
to  a  commitment  on  a  capias  ad  satisfaciendum 
is  a  suspension  of  the  other  remedies  during  its 
continuance  ;  whenever  it  terminates  without 
the  consent  of  the  creditor,  the  plaintiff  is  re- 
stored to  them  as  fully  as  if  he  had  never  made 
use  of  any.     Ibid. 

14.  The  escape  of  the  defendant,  by  his 
breach  of  prison  bounds,  could  not  affect  the 
lien  of  the  judgment :  the  plaintiff  was  not  bound 
to  resort  to  the  prison  bond  as  his  only  remedy: 
a  judgment  on  it  against  the  defendant,  was  no 
bar  to  proceeding  by  fieri  facias.     Ibid. 

15.  The  fifth  section  of  the  act  of  congress 
for  the  relief  of  insolvent  debtors,  declares  "that 
no  process  against  the  real  or  personal  properly 
of  the  debtor  shall  have  any  effect  or  operation, 
except  process  of  execution,  and  attachment  in 
the  nature  of  execution,  which  shall  have  been 
put  into  the  hands  of  the  marshal  antecedent  to 
the  application."  The  application  of  this  clause 
in  the  section,  was  intended  only  for  a  case 
where  one  creditor  sought  to  obtain  a  preference 
by  process  against  the  debtor's  property  after 
his  application.  In  such  case  the  execution 
shall  have  no  effect  or  operation  ;  but  where  the 
incumbrance  or  lien  had  attached  before  the  ap- 
plication, it  had  a  priority  of  payment  out  of  the 
assigned  fund.     Ibid. 

16.  A  purchase  under  a  fieri  facias,  duly  is- 
sued, is  legal  as  respects  the  purchaser,  provided 
the  writ  be  levied  upon  the  property  before  the 
return  day  :  although  the  sale  be  made  after  the 
return  day,  and  the  writ  is  never  actually  re- 
turned. iVhenlon  v.  Sexton^s  Lessee.  4  Wheat. 
503;  4  Cond.  Rep.  519. 

17.  Congress  has  by  the  constitution,  power 
to  make  laws  for  carrying  into  execution  all  the 
judgments  which  the  judicial  department  has 
power  to  pronounce.  Wayman  et  at.  v.  Southard 
el  al,  10  Wheat.  1;  6  Cond.  Rep.  1.  Bank  of 
the  U.  Slates  v.  Halstead.  10  Wheat.  51  ;  6  Cond. 
Rep.  221. 

18.  An  execution  is  the  end  of  the  law.  It 
gives  the  successful  party  the  fruits  of  his  judg- 
ment, and  the  distress  warrant  is  a  most  effective 
execution.  It  may  act  on  the  body  and  estate 
of  the  individual  against  whom  it  is  directed. 
United  Slates  v.  Nourse,  9  Peters,  8. 

19.  Property  once  levied  on,  remains  in  the 
custody  of  the  law,  and  it  is  not  liable  to  be  taken 
by  another  execution,  in  the  hands  of  a  different 
officer ;  and  especially  by  an  officer  acting  under 
a  different  jurisdiction.  Hassan  v.  Lucas,  10  Pe- 
ters, 400. 

20.  Personal  property  was  levied  on  by  a  she- 
riff under  the  judgment  of  the  state  court 'of  Ala- 
bama, and  was,  according  to  the  provisions  of 
the  law  of  that  state,  delivered  to  a  person 
claiming  title  to  it  against  the  defendant  in  the 
execution,  and  who  gave  bond  to  the  sheriff  for 


the  same.  The  marshal  of  the  United  States, 
under  an  e.xecutiou  issued  against  the  same  de- 
fendant on  a  judgment  obtanied  in  the  court  of 
the  United  States,  levied  on  the  property  in  the 
hands  of  the  claimant  before  the  validity  of  his 
claim  was  decided.  By  the  Court : — A  most  in- 
jurious conflict  of  jurisdiction  would  be  likely 
often  to  arise  between  the  federal  and  the  state 
courts,  if  the  final  process  of  the  one  could  be 
levied  on  property  which  had  been  taken  by  the 
process  of  the  other.  The  marshal  or  the  she- 
riff, as  the  case  may  be,  by  a  levy,  acquires  a 
special  property  in  the  goods,  and  may  maintain 
an  action  for  them.  But  if  the  same  goods  may 
be  taken  in  execution  at  the  same  time  by  the 
marshal  and  the  sheriff,  does  this  special  pro- 
perty vest  in  the  one  or  the  other,  or  both  of 
them  1  No  such  case  can  exist :  property  once 
levied  on,  remains  in  the  custod}'  of  the  law, 
and  it  is  not  liable  to  be  taken  by  another  execu- 
tion in  the  hands  of  a  different  oliicer;  and  es- 
pecially by  an  oflicer  acting  under  a  different 
jurisdiction.     Ibid. 

21.  On  the  giving  of  the  bond,  the  property 
is  placed  in  the  possession  of  the  claimant.  His 
custody  is  substituted  for  the  cuslody  of  the 
sheriff.  The  property  is  not  withdrawn  from 
the  custody  of  law.  In  the  hands  of  the  claim- 
ant, under  the  bond  for  its  delivery  to  the  sheriff, 
the  property  is  as  free  from  the  reach  of  other 
processes,  as  it  would  have  been  in  the  hands 
of  the  sheriff.     Ibid. 

22.  Under  the  state  jurisdiction,  a  sheriff  hav- 
ing execution  in  his  hands  may  levy  on  the  same 
goods;  and  where  there  is  no  prior  claim,  on  the 
sale  of  the  goods,  the  proceeds  should  be  applied 
in  proportion  to  the  sums  named  in  the  execu- 
tions. And  where  a  sheriff  has  made  a  levy, 
and  afterwards  receives  executions  against  the 
same  defendant,  he  may  appropriate  any  surplus 
that  shall  remain  after  satisfying  the  first  levy, 
by  the  order  of  the  court.  But  the  same  rule 
does  not  govern  where  the  executions  issue  from 
different  jurisdictions.  The  marshal  may  apply 
moneys  collected  under  several  executions,  the 
same  as  the  sheriff.  But  this  cannot  be  done  as 
between  the  marshal  and  the  sheriff.     Ibid. 

23.  If  a  creditor,  after  execution,  permit  the 
property  levied  upon  to  remain  in  the  possession 
of  the  defendant,  and  an  after  execution  corhes 
and  the  same  goods  are  levied  upon,  the  .subse- 
quent execution, will  fake  the  preference.  U^uted 
Stales  V.  Conyngham,  4  Dall.  358. 

24.  The  14th  section  of  the  judiciary  act  of 
September  24th,  1789,  ch.  20,  authorizes  the 
courts  of  the  United  States  to  i.ssue  writs  of  ex- 
ecution upon  judgments  which  they  have  ren- 
dered. This  section  provides  only  for  issuing 
the  writ,  and  directs  no  mode  of  proceeding  by 
the  officer  obeying  its  command.  Bank  of  the 
U.  States  V.  Halstead,  10  Wheat.  51;  6  Cond. 
Rep.  221. 

25.  An  extent  under  the  statute  of  Massachu 
setts  of  1784,  upon  real  estate,  is  not  good,  un- 
less it  appear  by  the  return  that  all  the  apprais- 
ers are  sworn,  nor  unless  all  the  appraisers  con- 
cur in  the  appraisement.  United  Stales  v.  Slade, 
2  Mason's  C.  C.  R.  71. 
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26.  But  it  is  not  essential  to  the  validity  of  the 
levy  as  between  the  parties  and  their  privies, 
that  the  levy  should  be  recorded  within  the 
three  months  prescribed  by  the  statute,  nor  that 
a  certificate  of  the  appraisement  should  be  made 
and  signed  by  the  appraisers :  it  is  sufficient  that 
the  officer's  return  contains  all  the  facts  neces- 
sary to  make  the  levy  valid.     Ibid. 

27.  The  general  rule  is  that  where  the  party 
takes  by  statute,  extent  or  title  on  record,  every 
thing  essential  to  that  title  must  be  apparent  on 
the  record.     Ibid. 

28.  The  process  act  of  the  United  States  gives 
the  same  remedy  to  tli^  United  States  against 
the  lands  of  delinquent  collectors,  that  the  state 
of  Virginia  gives  against  the  lands  of  those 
against  whom  she  has  obtained  a  judgment. 
United  Slates  v.  Graves  et  al.,  2  Brockenb.  C.  C. 
R.  379. 

29.  An  officer  of  the  United  States  who  has 
levied  a  sum  of  money  on  an  e.vecution  in  fa- 
vour of  the  United  States,  to  whom  the  United 
States  are  indebted  for  fees  of  office,  in  a  sum 
greater  than  the  amount  of  e.vecution,  has  a  right 
to  retain  it  by  way  of  set  off:  and  on  a  motion 
made  on  the  part  of  the  United  States  to  com- 
mit the  officer  for  failure  to  pa)' over  the  money 
so  levied,  he  will  be  permitted  to  show  that  the 
United  States  are  indebted  to  him  ;  and  if  this 
be  shown,  it  is  sufficient  cause  why  he  should 

.  not    be    attached.     United  Stales   v.   3Iann,    2 
Brockenb.  C.  C.  R.  9. 

30.  A  marshal  is  liable  upon  his  official  bond, 
for  the  failure  of  his  deputy  to  serve  original 
process;  but  the  measure  of  his  liability  is  the 
e.xtent  of  the  injury  received  by  the  plaintiff, 
produced  by  such  negligence.  If  the  loss  of  the 
debt  be  the  direct  legal  consequence  of  the  fail- 
ure to  serve  the  process,  the  amount  of  the  debt 
is  the  measure  of  the  damage ;  but  the  mere 
failure  to  execute  the  process,  does  not  in  itself 
necessarily  infer  the  loss  of  the  debt  to  the  plain- 
tiff, by  the  negligence  of  the  officer;  because 
the  plaintiflT  might  sue  out  other  process  on  the 
failure  of  the  officer  to  execute  the  first  process. 
The  question  whether  the  loss  of  the  debt  was, 
or  was  not  the  direct  legal  consequence  of  the 
negligence  of  the  officer,  is  a  question  of  fact, 
depending  on  circumstances,  of  which  the  jury 

•  must  judge.     United  States  v.  Moore^s  Adminis- 
trators, 2  Brockenb.  C.  C.  R.  317. 

31.  Where  a  writ  of  capias  ad  respondendum 
comes  to  the  hands  of  a  deputy  marshal,  who 
arrests  the  debtor,  and  the  debtor  thereupon 
pay*  to  the  deputy  the  amount  of  the  debt  for 
which  he  was  sued,  and  the  officer  discharges 
the  debtor  from  custody,  and  returns  the  writ, 
"debt  and  costs  satisfied."  this  is  not  the  official 
act  which  binds  his  principal.  The  deputy  mar- 
shal is  a  mere  ministerial  officer;  and  he  has  no 
right  to  adjust  the  debt,  and  make  himself  re- 
sponsible to  the  plaintiff.  He  is  bound  to  pursue 
the  mandate  of  the  writ;  and  that  requires  him 
to  arrest  the  debtor,  and  take  bail.  The  dis- 
charge of  the  debtor  from  custody  without  tak- 
ing bail  is,  indeed,  a  misfeasance  in  office,  for 
which  his  principal,  the  marshal,  is  responsible; 
but  he  is  oidy  responsible  to  the  extent  of  the 


injury  done  to  the  plaintiff.  The  return  of  the 
deputy  shows  that  no  bail  was  taken  ;  and  if,  by 
taking  out  other  process,  the  plaintiff  could  have 
secured  his  debt — which  is  a  fact  to  be  deter- 
mined by  the  jury — the  loss  of  the  debt  to  the 
plaintiff  is  not  the  necessary  legal  consequence 
of  the  conduct  of  the  deputy;  and  no  injury, 
in  a  legal  sense,  is  done  to  the  plaintiff  thereby. 
Ibid. 

32.  A  levy  and  condemnation,  under  an  exe- 
cution, keep  a  judgment  alive,  and  preserve  the 
lien  without  a  scire  facias.  United  States  v.  3Ie- 
ckanics^  Bank,  Gilpin's  D.  C.  R.  54. 

33.  The  proceeds  of  an  execution  out  of  a 
state  court,  being  in  the  sheriff's  handi*,  and 
claimed  both  by  the  plaintiff"  and  by  the  United 
States,  who  were  also  judgment  creditors,  were 
paid  to  the  former  on  his  agreeing  to  pay  them 
over  to  the  latter,  if  the  said  court  decided  they 
were  entitled  to  them.  Held,  that  assumpsit  for 
money  had  and  received  will  lie,  at  the  suit  of 
the  Unitetl  Stales,  in  the  district  court,  against 
the  receiving  creditor.     Ibid.  53. 

34.  Where  the  marshal  levies  on,  but  does 
not  keep  actual  possession  of,  a  vessel  which  had 
been  removed  from  a  wharf,  without  the  know- 
ledge of  a  wharfinger,  and  she  is  subsequently 
returned  to  the  same  wharf,  the  wharfinger  is  to 
be  paid  his  previous  wharfage  out  of  the  pro- 
ceeds of  a  sale  under  the  execution,  made  sub- 
sequent to  her  return.  Johnson  v.  The  MDo- 
noi'gh,  Giiphi'sD;  C.  R.  101. 

35.  Where  a  sum  of  money  in  court  has  been 
decreed  to  be  paid  to  a  libellant,  the  court  will 
not,  on  application  of  a  creditor,  appropriate  it 
to  a  debt  due  by  the  libellant.  Brackclt  v.  The 
Hercules,  Gilpin's  D.  C.  R.  184. 

36.  Where  a  surplus  remains  in  court  from 
the  proceeds  of  a  sale  made  for  the  benefit  of  a 
lien  creditor,  it  may  be  appropriated  in  payment 
of  other  liens  on  the  original  property,  but  not 
of  debts  arising  on  contracts  merely  personal. 
Ibid.  188. 

37.  Workmen  and  material  men,  having  a 
lien  on  a  vessel  which  has  been  taken  in  execu- 
tion and  sold  under  a  judgment  in  favour  of  the 
United  Slates,  are  entitled  to  payment  out  of  the 
fund,  in  preference  to  the  United  States.  Phd- 
lips  V.  The  Scattergood,  Gilpin's  D.  C.  R.  1. 

38.  It  is  not  upon  the  supposition  of  framl,  and 
the  length  of  time  to  which  indulgence  had  beeh 
granted  by  the  plaintiff,  in  an  execution  against 
the  defendant,  that  a  subsequent  execution,  le- 
vied, has  been  preferred  to  a  prior  execution,  the 
proceedings  under  which  have  been  suspended 
by  such  indulgence.  Berry  v.  Smith,  3  Wash.  C. 
C.  R.  60. 

39.  The  true  reason  given  for  the  preference 
(0  the  subsequent  execution  levied  is,  that  the 
end  of  the  execution  is  to  obtain  satisfaction  for 
the  debt ;  and  when  delivered  to  the  olficer,  it 
is  his  duty  to  proceed  immediately  for  the  pur- 
pose of  obtaining  satisfaction.  The  delivery  of 
the  execution  changes  the  properly,  anti  vests  it 
in  the  sheriff;  and  his  possession  is  notice  to  all 
the  world.     Ibid. 

40.  If  the  plaintiff  in  an  execution  orders  the 
sheriff  not  to  levy,  the  purpose  of  the  delivery 
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of  the  execution  is  defeated,  and  no  change  of 
property  takes  place.     Ibid. 

41.  It  is  not  necessary  that  the  officer  remove 
the  property,  or  that  he  sell  it  before  a  reasona- 
ble time  3  but  if,  by  order  of  the  plaintiff,  the 
property  is  left  with  the  defendant,  the  execu- 
tion has  no  operation.     Ibid. 

42.  There  is  no  diflerence  between  a  suspen- 
sion of  an  execution  one  day,  or  for  one  month 
or  more;  the  order  for  any  suspension  deprives 
the  act  of  the  officer  of  all  its  force,  until  coun- 
termanded ;  and  a  second  execution,  levied  in 
the  mean  time,  if  pursued,  will  take  preference 
of  the  first :  uliter,  if  the  second  execution  issues 
afler  the  continuance  of  the  order  to  the  officer 
not  to  proceed.     Ibid. 

43.  Land  held  under  a  special  warrant,  may 
be  levied  upon  under  a  fieri  facias,  and  sold  un- 
der a  venditioni  exponas;  but  land  held  under 
an  indescriptive  warrant,  cannot  be  so  levied 
upon.  Lessee  of  Lewis  v.  Meredith,  3  Wash.  C. 
C. R.  81. 

44.  It  is  a  fatal  objection  to  an  execution,  that 
it  issued  more  than  a  year  and  a  day  after  the 
judgment,  without  a  scire  facias  having  been 
issued  to  revive  the  judgment.  Azcaroti  v.  Fitz- 
simmons,  3  Wash.  C.  C.  R.  134. 

45.  It  seems  that  the  court  would  not  be  dis- 
posed to  aid  the  plaintiff  in  an  execution  which 
had  been  dormant  for  a  considerable  time,  to  the 
disadvantage  of  a  party  having  equal  equity, 
although  he  had  been  equally  negligent.     Ibid. 

46.  In  Pennsylvania,  the  death  of  either  of 
the  parties  after  a  fieri  facias  issued,  does  not 
prevent  the  venditioni  exponas  from  i.-^suing  im- 
mediately upon  the  return  of  th(?  fieri  facias 
levied  on  land,  and  the  same  condemned.  A 
scire  facias  is  not  necessary.  Bleeker  v.  Bond, 
4  Wash.  C.  C.  R.  6. 

47.  The  agreement  of  the  plaintiff  to  receive 
certain  securities  for  the  debt,  and  to  give  time 
on  being  certified  in  a  particular  way,  being  con- 
ditional, and  the  condition  not  being  performed, 
the  plaintiff  might  proceed  with  his  execution, 
though  he  had  not  released  the  securities.    Ibid. 

48.  The  defendant  cannot  call  upon  the  mar- 
shal to  return  a  writ  of  habere  facias  possessio- 
nem, although  the  plaintiff  may  do  so.  Penn's. 
Lessee  v.  Kline,  4  Wash.  64. 

49.  An  execution  cannot  issue  in  Pennsylva- 
jiia,  until  the  expiration  of  ten  days  from   the 

judgment;  and  if  it  issue,  the  couit  will  set  it 
aside  onmotion.  Bosbyshell  et  al.  v.  Oppcnheimer, 
4  Wash.  C.  C.  R.  388. 

50.  Lands  may  be  sold  in  Pennsylvania,  under 
a  judgment  originally  obtained  against  the  de- 
fendant, and  moved  against  the  executor.  Wilson 
V.  Watson,  Peters'  C.  C.  R.  269. 

51.  If  the  terre  tenants  are  affected  by  sale 
of  their  property  under  an  execution,  their  lem- 
cciy  is  by  audita  querela,  or  by  a  motion  to  the 
court.     Ibid. 

52.  It  is  a  trespass  to  arrest  a  person  under  an 
execution  after  the  return  day.  Slegal  v.  Adams, 
3  Day,  1. 

53.  A  fieri  facias  had  issued  in  1806,  and  there 
was  a  levy  and  condemnation  of  the  defendant's 
property,  and  the  defendant  died  after  the  inqui- 


sition and  condemnation  were  quashed  ;  a  scire 
facias  must  issue.  'J"he  court  will  not  willingly 
listen  to  a  motion  to  set  aside  an  execution,  on 
the  ground  that  other  property  in  the  hands  of 
purchasers,  since  the  judgment,  is  liable  to  con- 
tribute to  the  payment  of  the  debt,  and  ought  to 
have  been  levied  upon.  Wilson  v.  Hurst,  1  Pe- 
ters'C.  C.  R.  140. 

54.  The  marshal  having  made  the  money  on 
a  writ  of  execution,  may  pay  it  to  the  plaintiff, 
and  this  will  be  a  sufficient  return.  The  court 
will  not  interfere  in  a  summary  way  to  distribute 
money,  the  proceeds  of  an  execution,  unless  the 
same  is  paid  into  court.  Worlman  v.  Conyng- 
ham,  1  Peters'  C.  C.  R.  241. 

55.  After  the  conveyance  to  a  third  person  of 
land,  which  has  been  recovered  in  ejectment,  a 
scire  facias,  and  habere  facias,  must  i.'^sue,  in  the 
name  of  the  plaintiff  in  the  original  judgment. 
Lessee  of  Penn  v.  Klyne,  1  Peter's  C.  C.  R.  446. 

56.  When  the  lessor  of  the  plaintiff  dies  after 
judgment  in  ejectment,  the  execution  may  issue 
in  the  name  of  the  lessee  of  the  plaintiff,  with- 
out the  necessity  of  a  scire  facias.     Ibid. 

57.  A  stranger  cannot  object  to  the  validity 
of  a  judgment,  under  which  an  execution  has 
issued,  and  land  has  been  sold  under  it.  Saw- 
yefs  Lessee  v.  Shannon,  1  Overt.  165. 

58.  Where  a  levy  and  inquisition  were  set 
aside  by  the  court,  but  the  fieri  facias  was  not 
set  aside  :  a  new  inquisition  was  held,  and  re- 
tu'ned  with  the  fieri  facias  and  levy  annexed, 
condemning  the  property;  a  venditioni  exponas 
was  issued,  the  properly  sold,  and  deed  acknow- 
ledged by  the  marshal  in  open  court.  Held, 
that  the  validity  of  the  sale  was  not  affected  by 
the  want  of  an  alias  fieri  facias,  or  a  new  levy. 
Thoxnpson  v.  Phillips,  Baldwin's  C.  C.  R.  266. 

59.  The  acknowledgment  of  a  sherifl's  or 
marshal's  deed,  is  a  judicial  act  which  cures  all 
defects  in  its  process,  or  its  execution,  which 
the  court  have  power  to  remedy  by  their  order. 
Ibid. 

60.  If  the  court  has  jurisdiction  of  the  case, 
the  parties,  and  power  to  order  the  sale  by  a 
venditioni  exponas,  a  sale  so  made,  and  a  deed 
acknowledged,  cannot  be  set  aside  in  a  collateral 
action.     Ibid. 

61.  An  objection  to  such  sale  must  show  the 
want  of  power  in  the  court.     Ibid. 

62.  Irregularities  must  be  corrected  by  the 
court  which  issues  the  process.     Ibid. 

63.  Erroneous  proceedings  must  be  reversed 
on  a  writ  of  error,  or  they  are  binding.      Ibid. 

64.  The  Pennsylvania  law  of  1798,  limiting 
the  lien  of  judgments,  is  a  law  of  property  and 
title,  applicable  to  judgments  in  the  circuit  court 
of  record  before  the  passage  of  the  law.  Ibid. 
273. 

65.  The  act  does  noi  admit  of  the  same  con- 
struction as  the  statute  of  Westminster,  giving  a 
scire  facias  after  a  year  and  a  day ;  there  being 
no  analogy  between  them  as  to  the  mischief  or 
remedy.     Ibid. 

66.  A  capias  ad  s.^tisfaciend>im,  taken  out  and 
returned  non  est  inventus,  does  not  preserve  the 
lien  of  a  judgment,  without  a  scire  facias,  within 
five  years  from  its  entry.     Ihd. 
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67.  As  a  general  principle,  an  elder  jiulgment 
is  entitled  to  prior  satisfaction  ;  a  sale  under  a 
younger  judgment  does  not  affect  the  prior  one. 
or  prevent  a  sale  under  it,  so  as  to  pass  the  title  ; 
and  if  the  question  was  open,  the  circuit  court 
would  give  such  construction  to  the  fourth  sec- 
tion of  the  Pennsylvania  law  of  1705.     Ibid. 

68.  But  the  rule  established  by  the  supreme 
court  of  this  state  is  otherwise,  and  will  be 
adopted  as  the  construction  of  a  state  law  : 
therefore  it  was  held,  that  a  sale  by  a  sheriff, 
under  a  judgment  in  the  court  of  common  pleas 
in  this  state,  passes  a  title  to  the  purchaser  dis- 
charged from  a  prior  judgment  in  this  court, 
either  against  the  defendant,  as  whose  property 
it  was  sold,  or  against  any  person  from  whom  it 
was  conveyed  to  the  defendant.     Ihid.  284. 

69.  When  a  fieri  facias  is  levied,  and  the  pro- 
perty is  released  by  order  of  the  plaintiff,  the 
force  of  the  judgment,  and  consequently  the 
lien  created  by  that  judgment  upon  the  debtor's 
land,  are  determined  eo  instanti.  Scriba,  ^c,  v. 
Dearies  el  al.,  1  Brockenb.  C.  C.  R.  168. 

70.  But  if.  after  the  fieri  facias  is  in  the  hands 
of  the  officer,  but  before  it  is  actually  levied,  the 
debtor  executes  a  mortgage  to  secure  the  debt, 
and  the  creditor  covenants  to  suspend  further 
proceedings  upon  his  judgment,  until  the  pro- 
perty conveyed  by  the  mortgage  should  be  dis- 
posed of,  and  should  prove  inadequate;  and  the 
officer  endorses  on  the  execution,  "proceedings 
stopped  by  order  of  the  plaintiff;"  the  fieri  facias 
not  being  levied,  and  the  covenant  to  suspend 
not  being  perpetual,  the  judgment  is  not  re- 
leased, and  the  lien  upon  the  lands  of  the  debtor 
created  by  it  is  preserved  in  full  force.     Ibid. 

71.  Where  a  fieri  facias  is  levied,  and  another 
fieri  facias  upon  a  subsequent  judgment  in  fa- 
vour of  the  same  plaintiff  against  the  same  de- 
fendant comes  to  the  hands  of  the  officer,  while 
the  property  taken  under  the  first  execution  is 
in  his  possession,  this  does  not  amount,  ipso 
facto,  to  a  levy.  There  must  be  an  actual,  and 
not  a  mere  constructive  levy.     Ibid. 

72.  A  judgment  was  obtained  in  the  circuit 
court  of  the  United  States  for  the  district  of  Vir- 
ginia, in  December,  1821,  and  a  writ  of  fieri 
facias  was  issued  on  this  judgment,  in  January, 
1821,  which  was  not  returned,  and  no  other  e.ve- 

•  cution  was  issued  until  August,  1826,  when  a 
capias  ad  satisfaciendum  was  issued  against  the 
(lefondanf.  Held,  that  this  execution  issueti 
legally,  in  consequence  of  the  lapse  of  time  be- 
tween the  rendition  of  the  judgment,  and  the 
issu^ig  of  execution  in  1836.  Ross  fy  King  v. 
Duval.  13  Peters'  Ke])orts. 

73.  The  result  of  the  opinion  of  the  supreme 
court  in  the  case  of  Wayman  v.  Southard,  10 
Wheat.  1;  6  Cond.  Rep.  1,  delivered  by  Mr. 
Chief  Justice  Marshall,  was,  that  the  execution 
laws  of  Kentucky,  having  passed  subsequent  to 
the  process  acts,  did  not  apply  to  executions 
issued  by  the  circuit  courts  of  the  United  States; 
and  that  under  the  judiciary  and  process  acts, 
the  courts  had  power  to  regulate  proceedings  on 
e.xecutions.  The  power  of  the  court  to  adopt 
such  rules,  was  not  embraced  in  the  point  certi- 
fied for  the  decision  of  the  court,  and  was  not 


expressly  adjudged  ;  but  it  is  the  clear  result  of 
the  argument  of  the  court.     Ibid. 

74.  The  act  of  the  legislature  of  Virginia,  of 
1792,  to  regulate  proceedings  on  judgments,  is 
substantially  and  technically  a  limitation  on 
judgments;  and  is  not,  therefore,  an  act  to  regu- 
late process.  It  is  a  limitation  law,  and  is  a  rule 
of  property  ;  and,  under  the  34th  section  of  the 
judiciary  act,  is  a  rule  of  decision  for  the  courts 
of  the  United  States.     Ibid. 

75.  The  act  of  the  legislature  of  Virginia,  of 
1792,  limits  actions  and  executions  on  judgments 
rendered  in  the  state  courts:  and  the  same  rule 
must  be  applicable  to  judgments  obtained  in  the 
courts  of  the  United  States.     Ibid. 

76.  The  process  act  of  congress,  of  1828,  was 
passed  shortly  after  the  decision  of  the  supreme 
court  of  the  United  States,  in  the  case  of  Way- 
man  V.  Southard,  and  the  United  States  Bank  v. 
Halstead,  and  was  intended  as  a  legislative  sanc- 
tion of  the  opinions  of  the  court  in  those  cases. 
The  power  given  to  the  courts  of  the  United 
States,  by  this  act,  to  make  rules  as  a  regulation 
of  proceedings  on  a  final  process,  so  as  to  con- 
form the  same  to  those  of  state  laws  on  the  same 
subject,  extends  to  future  legislation ;  and  as 
well  to  the  modes  of  proceeding  on  executions, 
as  on  the  forms  of  writs.     Ibid. 

11 .  After  a  decree  of  foreclosure  of  a  mort- 
gage, and  a  sale,  and  the  death  of  the  defendant 
takes  place  after  the  decree,  it  is  not  necessary 
to  revive  the  proceedings  against  the  heirs  of  the 
deceased  party,  before  a  sale  of  the  property  can 
be  made.  Whiting  el  al.  v.  The  Bank  of  the 
United  States^  13  Peters'  Reports. 

78.  A  decree  of  foreclosure  of  a  mortgage,  and 
of  a  sale,  are  to  be  considered  as  the  final  de- 
cree, in  the  sense  of  a  court  of  equity ;  and  the 
proceedings  on  the  decree  are  a  mode  of  en- 
forcing the  rights  of  the  cretiitor,  and  for  the 
benefit  of  the  debtor.  The  original  decree  of 
foreclosure  is  final  on  the  merits  of  the  contro- 
versy. If  a  sale  is  made  after  such  a  decree, 
the  defendant  not  having  appealed,  as  he  had  a 
right  to  do,  the  rights  of  the  purchaser  would 
not  be  overthrown,  or  invalidated,  even  by  a 
reversal  of  the  decree.     Ibid. 

79.  The  principle  of  the  common  law  un- 
doubtedly is,  that  no  property  but  that  in  which 
the  debtor  has  a  legal  right  is  liable  to  be  taken 
in  execution  ;  and.  accordingi}'.  it  is  well  settled' 
in  the  English  courts,  that  an  equilable  interest 
is  not  liable  to  execution.  In  the  United  States, 
different  views  have  been  taken  of  this  question 
in  the  courts  of  the  several  states.  Except  as 
the  mortgagee,  the  mortgagor  is  regarded  as  the 
real  owner  of  the  property  mortgaged  ;  and  this 
rule  has  very  extensively  prevailed  in  the  states 
of  the  United  States,  that  an  equit}'  of  redemp- 
tion is  vendible  as  real  property  on  an  execu- 
tion ;  and  that  it  is  also  chargeable  with  the 
dower  of  the  wife  of  the  mortuagor.  Van  Ness 
V.  Hyatt,  13  Peters,  294. 

80.  The  equity  of  redemption  of  a  mortgagor 
of  land  in  that  part  of  the  District  of  Columbia 
ceded  by  the  state  of  Maryland  to  the  United 
States,  cannot  be  taken  in  execution  under  a  fieri 
facias.     At  the  time  of  the  cession  to  the  United 
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States,  the  rule  of  the  common  law  was  the  law 

of  Maryland.     Ibid. 

81.  A  chose  in  action  is  not  liable  to  be  levied 
on  by  a  fieri  facias.     Ibid. 

82.  After  the  complainant  in  a  bill  in  chan- 
cery filed  in  the  district  court  of  Alabama  against 
an  executor,  had  entered  an  appeal  to  the  su- 
preme court  from  a  decree  which  had  been  ren- 
dered in  his  favour,  the  defendant  having  also 
appealed  from  the  decree,  but  had  not  given 
bond  to  prosecute  the  appeal,  the  complainant 
issued  an  execution  on  the  decree  of  the  district 
court,  and  took  the  property  of  the  defendant's 
testator  in  execution.  The  court  held  that  the 
execution  was  unauthorized,  and  no  right  of  pro- 
perty will  pass  by  a  sale  under  it.  Taylor  et  al. 
V.  Savage^s  Executors,  17  Peters,  224. 

83.  A  law  which  regulates  the  issuing  of  ex- 
ecutions on  judgments  previously  rendered,  af- 
fects the  remedy  and  not  the  contract.  Bank 
of  the  U.  States  v.  Longivorlh,  1  M'Lean,  C.  C. 
R.  40. 

84.  In  a  suit  brought  by  A,  an  attachment 
was  made  of  lands  laying  in  Penobscot  county  : 
but  before  execution  issued,  the  portion  of  this 
county,  containing  the  said  lands,  was  set  off,  as 
Arostook  county.  The  execution  was  directed 
to  the  sheriff  of  Penobscot  county  and  was 
levied  by  his  deputy,  who  was  also  a  deputy  ot 
the  sheriff  of  Arostook  county.  In  a  suit 
brought  by  B,  an  attachment  on  the  same  lands 
was  made  subsequent  to  the  attachment  by  A, 
but  execution  was  levied  under  the  second  suit 
and  attachment  before  the  county  was  set  off. 
The  present  is  a  writ  of  entry  brought  by  the 
demandant,  who  claims  through  A  against  the 
tenant  who  claims  through  B.  It  was  held,  that 
the  levy  of  B  was  not  to  be  postponed  to  that  of 
A;  that  the  deputy  of  the  sheriff  of  Penobscot 
county  had  no  authority  to  levy  the  execution  of 
A  on  lands  without  his  county;  and  that,  al- 
though the  levy  was  made  by  a  deputy  of  Aros- 
took county,  yet,  since  it  was  not  directed  to  the 
proper  officer,  and  not  made  by  the  deputy  in 
behalf  of  such  officer,  it  was  utterly  void.  Kent 
V.  Kobert.s,  2  Story's  C.  C.  R.  591. 

85.  B.  obtained  a  judgment,  on  the  7th  of  De- 
cember, 1843,  in  the  circuit  court  of  the  western 
district  of  Pennsylvania,  against  L.  and  M.  The 
defendants,  on  the  15th  of  December  follow- 
ing, prosecuted  a  writ  of  error  to  the  supreme 
court  of  the  United  States,  giving  security,  ap- 
proved by  the  court,  and  issuing  a  citation.  On 
the  1 1th  of  January,  1844,  B.  issued  a  fieri  fa- 
cias on  the  judgment.  By  the  Court : — The  writ 
of  error,  bond  and  citation,  having  been  given 
in  due  season,  operated  as  a  slay  of  execution. 
A  supersedeas  to  the  fieri  facias  was  issued  by 
the  supreme  court.  Stockton  et  al.  v.  Bishop,  2 
Howard,  76. 

86.  An  act  of  the  state  of  Indiana  directs  that 
real  estate  shall  not  be  sold  under  an  execution, 
unless  the  rents  and  profits  of  the  estate,  for 
seven  years,  which  shall  be  first  offered  for  sale 
under  the  execution,  will  protiuce  at  the  sale  the 
amount  of  the  debt  and  costs.  This  is  a  re- 
striction on  the  power  of  the  sheriff,  and  a  sale 
of  the  fee  simple,  without  a  previous  offer  of  the 


rents  and  profits  for  sale,  is  void.     Ganthfs  Les' 
see  V.  Ewing,  3  Howard,  707. 

87.  Only  gold  and  silver  can  be  received  un- 
der an  execution  by  the  marshal  in  the  payment 
of  the  debt.  M'-Farland  v.  Given,  3  Howard, 
717. 

88.  The  marshal  is  bound  to  sell  under  an 
execution  which  came  into  his  hands  during  his 
term  of  office.     Ibid. 

89.  The  marshal  of  the  United  States  levied 
an  execution  under  process  from  the  court  of 
the  United  States,  on  the  9th  of  November,  1840. 
The  sheriff  levied  an  execution  under  a  judg- 
ment of  the  state  court  of  Mississippi,  on  the 
7th  of  December  following.  The  purchaser  un- 
der a  sale  by  the  marshal  under  the  execu- 
tion, acquired  the  better  title  to  the  property 
sold.     Broicn  v.  Clarke,  4  Howard,  15. 

90.  An  execution  issuing  and  bearing  date  af- 
ter the  death  of  the  defendant,  is  irregular  and 
void  ;  and  cannot  be  enforced  either  against  the 
real  or  personal  property  of  the  defendant,  until 
the  judgment  is  revived  against  the  heirs  or  de- 
visees in  the  one  ca.«e,  or  personal  representa- 
tives in  the  other.  Irwinh  Lessee  v.  Dundas  ct 
al.,  4  Howard,  76. 

91.  A  judgment  had  been  obtained,  and  exe- 
cution issued,  against  two  defendants,  bearing 
date  after  the  death  of  one  of  the  defendants, 
and  lands  of  the  deceased  defendant  were  sold. 
The  sale  was  held  to  be  irregular.  The  judg- 
ment should  have  been  revived  against  the  sur- 
viving defendant,  and  the  heirs  of  the  deceased 
defendant  before  the  issuing  of  the  execution. 
Ibid. 


EXECUTORY  DEVISE. 

1.  Kentucky. — The  clauses  in  the  will  of  John 
Campbell,  under  which  the  land  in  controversy 
was  claimed,  were  as  follows:  '-'and  if  within 
that  time,  my  said  half-brother,  Allen  Campbell, 
shall  become  a  citizen  of  the  United  States,  or 
be  otherwise  qualified  by  law  to  take  and  hold 
real  estate  within  the  same,  I  then  direct  that 
my  said  trustees,  or  the  survivor  or  survivors  of 
them,  shall  convey  to  my  said  half-brother,  Al- 
len Campbell,  his  heirs  or  assign.s,  in  fee  simple, 
all  the  land  herein  before  described  in  this  de- 
vise. But  if  my  said  half-brother  shall  not, 
within  the  time  aforesaid,  become  a  citizen  as 
aforesaid,  I  then  direct  that  my  said  trustees,  or 
the  survivor  or  survivors  of  them,  shall  sell  and 
dispose  of  the  said  land,  hereby  directed  to  be 
conveyed  to  him,  on  two  years'  credit,  with  m- 
terestfrom  the  date,  to  be  paid  annually,  and 
the  money  and  interest  arising  from  such  sale 
to  be  transmitted  to  my  said  half-brother,  to 
whom  I  give  and  bequeath  the  same.  But 
should  my  said  half-brother  become  a  citizen 
of  the  United  States,  or  be  otherwise  qualified 
to  hold  real  estate  within  the  same,  before  his 
death,  it  is  then  my  will  and  desire  that  he  shall 
have  the  sole  and  absolute  disposal  of  all  the 
estate  herein  before  devised  or  bequeathed  to 
him;  notwithstanding  he  may  not  have  obtain- 
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ed  deeds  therefor  from  my  said  trustees.''  The 
testator  died  in  October,  1799.  Allen  Campbell. 
a  native  of  Ireland,  came  to  the  state  of  Ken- 
tucky in  December,  1799;  and  continued  to  re- 
side therein  until  September,  1S04,  when  he 
died.  On  the  18th  of  December,  1800,  the  legis- 
lature of  Kentucky  passed  a  law,  under  which 
Allen  Campbell  was  authorized  to  hold  the  land 
devised  to  him.  By  the  court : — The  devise  to 
Allen  Campbell  was  a  good  executory  devise, 
depending  on  the  contingency  of  his  becoming 
a  citizen  of  the  United  States,  or  being  other- 
wise qualified  to  hold  real  estate.  This  con- 
tingency was  not  too  remote.  It  must  neces- 
sarily, not  only  from  the  nature  of  the  con- 
tingency, but  by  express  limitation  in  the  de- 
vise, happen  in  the  lifetime  of  the  devisee,  if 
ever;  and  upon  the  happening  of  this  con- 
tingency, there  can  be  no  doubt  but  the  devisee 
took  an  estate  in  fee.  Beard  v.  Rowan,  9  Pe- 
ters, 301. 

2.  A  testator  lent  to  his  son  W.  a  tract  of  land 
for  life,  and  "if  he  has  children,  at  his  death 
be  rnay  dispose  of  it  as  he  thinks  proper;  re- 
serving to  his  now  wife,  the  use  of  the  land  for 
her  life,  as  long  as  she  remains  his  widow;  but 
if  she  marry,  then  she  is  to  have  only  one-third 
part,  the  whole  or  part,  whichever  she  has,  to 
be  held,  without  committing  waste."  ''If  my 
son  W.  dies,  without  heirs,  then  the  land,  with 
the  consideration  abovementioned,  to  go  to  my 
son  Z.,'"'  &c.  This  is  an  executory  devise  to  W. 
in  tail,  after  an  estate  for  life  to  himself,  re- 
mainder in  fee  to  his  children,  living  at  the  time 
of  his  death,  which  executory  devise  in  tail  is 
to  take  effect  on  the  contingency  of  his  dying 
without  children,  living  at  the  time  of  his  death. 
Murdoch  el  al.  v.  Shackelford^ s  Heirs,  1  Brockenb. 
C.  C.  R.  131. 

3.  A  testator  devises  his  estate  to  his  four 
brothers  and  sisters,  and  to  their  children;  '-'but 
if  they  should  all  die  without  leaving  any  issue 
of  the  body  of  either  of  them,  alive  at  the  time 
of  the  death  of  the  survivor  of  them,  or  if  such 
issue  should  die  before  attaining  the  age  of 
twenty-one  years,  then  my  desire  is,"'  &c.  The 
term  issue  comprehends  as  well  the  more  re- 
rriote  descendants  as  the  children  of  the  de- 
visee ;  and  consequently  the  remainder  over  is 
tot»  remote,  being  limited  to  take  effect  on  a 
contingency  which  may  not  happen  during  a 
life  in  being  and  twenty-one  years  afterwards. 
Maxwell  efal.  v.  Call,  Executor  el  al,  2  Brockenb. 
C.  C.  R.  119. 

4.  A  ilevise  to  A  in  fee,  and  if  he  shall  die 
uniler  the  age  of  twenty-one  years,  and  without 
issue,  then  to  B  in  fee,  is  a  gootl  executory  de- 
vise ;  and  if  B  die  before  the  contingency  occur, 
it  descends  to  his  heir ;  and  so  from  heir  to  heir, 
until  the  contingency  happen,  when  it  vests  ab- 
solutely in  him  only  who  can  then  make  him- 
self heir  to  B.  Barnitzh  Heirs  v.  Casey^  7 
Cranch,  456;  2  Cond.  Rep.  561. 

5.  And  allliough  A  be  the  heir  at  law  of  B, 
yet  the  executory  devise  thus  devolving  upon 
him,  is  not  merged  in  the  precedent  estate,  but 
on  the  death  of  A  devolves  to  the  next  heir  of 
B.     Ibid. 


6.  A  devised  all  his  real  estate  to  his  son  B 
and  his  heirs  lawfully  begotten,  and  in  case  of 
his  death,  without  such  issue,  he  orders  C,  his 
executors  and  administrators,  to  sell  the  real 
estate  within  two  years  after  the  son's  death; 
and  he  bequeaths  the  proceeds  thereof  to  his 
brothers  and  sisters  by  name  and  heirs  for  ever, 
or  such  of  them  as  shall  be  living  at  the  death 
of  B,  to  be  divided  between  them  in  equal  pro- 
portions, share  and  share  alike  :  all  the  brothers 
and  sisters  die  leaving  issue;  then  C  dies,  and 
afterwards  B  dies  without  issue.  Held,  that  the 
word  heirs  in  the  bequest  of  the  proceeds  of  the 
sale  of  the  real  estate,  was  a  word  of  limitation  ; 
and  that  as  none  of  the  brothers  and  sisters 
were  living  at  the  death  of  B,  the  devise  to 
them  could  not  take  effect.  Daly^s  Lessee  v. 
James,  8  Wheat.  495;  5  Cond.  Rep.  505. 

7.  E.,  being  seized  of  lands  in  the  state  of 
New  York,  devised  the  same  to  his  son  Joseph 
in  fee,  and  other  lands  to  his  son  Medcef  in  fee, 
and  added,  "  It  is  my  will,  and  I  do  order  and 
appoint,  that  if  either  of  my  sons  should  depart 
this  life  without  lawful  issue,  his  share  or  part 
shall  go  to  the  survivor;  and  in  case  of  both 
their  deaths,  without  lawful  issue,  then  I  give  all 
the  property  to  my  brother  J.  E.  and  my  sister 
H.  J.  and  their  heirs."  J.,  one  of  the  sons,  died 
without  lawful  issue  in  1812,  leaving  his  brother 
M.  surviving,  who  afterwards  died  without  i.s- 
sue.  Held,  that  J.  took  an  estate  in  fee,  defea- 
sible, in  the  event  of  his  dying  without  issue,  in 
the  lifetime  of  his  brother;  that  the  limitation 
over  was  good  as  an  executory  devise;  and  the 
estate,  on  the  death  of  J.,  vested  in  his  surviv- 
ing brother  M.  Jackson,  ex  dem.  Si.  John,  y. 
Chew,  12  Wheat.  153  ;  6  Cond.  Rep.  489. 

8.  A  devise  to  A,  "and  if  he  shall  die  without 
an  heir  before  he  shall  arrive  at  the  age  of 
twenty-one  years,  that  then  all  that  is  to  him 
herein  bequeathed,  to  be  equally  divided 
amongst  his  brothers  and  sisters,  or  their  heirs." 
A  takes  a  fee  simple  with  an  executory  devise 
over  to  his  brothers  and  sisters.  Lippett  v.  Hop- 
kins el  al,  1  Gallis.  C.  C.  R.  454. 

9.  If  the  devise  be  to  one  and  his  heirs,  and 
upon  an  indefinite  failure  of  heirs,  then  over  to 
a  person  who  might  be  an  heir  of  the  first  devi- 
see, his  estate  is  restrained  to  a  fee  tail,  for  he 
could  never  be  without  heirs,  while  the  second 
devisee  or  his  heirs  existed  ;  and  therefore  it  is 
plain  that  the  testator  used  the  word  heirs,  as 
equivalent  to  heirs  of  the  body.  But  if  in  such 
case  the  devise  over  were  to  a  stranger,  the  gen- 
eral meaning  of  the  word  heirs  would  prevail, 
and  the  estate  over  being  too  remote,  would  be 
void  as  an  executory  devise.  Lillibridgc  v.  Adic, 
1  Mason's  C.C.R.  224. 

10.  So  aI.so  if  the  devise  be  to  one  and  his 
heirs,  and  upon  a  limited  contingency  to  take 
effect  in  his  life,  as  upon  his  dying  under  age, 
then  over,  the  first  estate  is  a  fee  simple,  whe- 
ther the  ultimate  devisee  be  an  heir  or  a  stran- 
ger: for  the  second  devise  would  be  euon  a 
limited  contingency,  and  good  as  an  ey.ecutory 
devise,  and  therefore  it  is  not  necepsary  to  re- 
strain the  previous  estate,  in  order  to  eiiocluate 
the  intention  of  the  testator.     Ibicl. 
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11.  A  devise  over  after  a  fee,  in  case  the  ori- 
ginal devisee  should  die  before  he  came  of  age, 
or  without  issue,  is  a  good  executory  devise ; 
and  the  word  '=or,"  is  construed  "and;"  so  that 
the  second  devisee  would  be  defeated,  either  by 
the  first  devisee  attaining  his  age,  or  having 
issue  :  and  the  reason  is,  that  otherwise,  if  the 
first  devisee  should  die  under  age,  although  he 
had  issue  living,  the  estate  to  him  would  be 
defeated,  contrary  to  the  manifest  intention  of 
the  testator.     Ibid. 

12.  Devise  by  testator  to  his  wife  for  life,  and 
after  her  decease  to  his  two  daughters  A  and 
B,  to  them  iheir  heirs  and  assigns,  but  in  case 
they  should  die  without  issue,  that  the  same 
should  go  to  and  vest  in  their  two  sisters  C  and 
D.  Held,  that  the  devise  to  A  and  B  was  a  fee 
tail,  and  not  a  fee  simple;  the  contingency  upon 
which  the  limitation  was  to  take  effect,  not 
being  limited  to  a  life  in  being,  but  being  upon 
an  indefinite  failure  of  issue,  and  that  the  estate 
to  C  and  D  was  a  vested  remainder,  to  take 
effect  upon  the  death  of  both  A  and  B  without 
issue.  That  cross-remainders  in  tail  were  im- 
plied between  A  and  B.  That  at  common  law 
A  and  B  would  take  joint  estates  for  life,  with 
several  remainders  in  tail  to  their  issues;  but  by 
the  statute  of  Rhode  Island,  it  would  be  turned 
into  a. tenancy  in  common,  and  several  estates 
tail  in  possession  vested  in  them.     Ibid. 

13.  The  law  never  unnecessarily  creates  an 
executory  devise,  unless  when  the  testator's  in- 
tention would  otherwise  be  defeated.  Willis's 
Lessee  v.  Boucher,  3  Wash.  C.  C.  R.  369. 


EXECUTIVE  DEPARTMENT. 

1.  Where  the  heads  of  the  departments  of  the 
government  are  ihe  confidential  officers  of  the 
government,  merely  to  execute  the  will  of  the 
president,  or  rather  to  act  in  cases  in  which  the 
executive  possesses  a  constitutional  or  legal  dis- 
cretion, nothing  can  be  more  perfectly  clear  than 
that  their  acts  are  only  politically  examinable. 
But  where  a  specific  duty  is  assigned  by  law, 
and  individual  rights  depend  upon  the  perform- 
ance of  that  duty,  it  seems  equally  clear  that 
the  individual  who  considers  himself  injured, 
has  a  right  to  resort  to  the  laws  of  his  country 
for  a  remedy.  Marbury  v.  Madison,  1  Cranch, 
137;  1  Cond.  Rep.  267. 

2.  The  president  of  the  United  States,  by 
signing  the  commission,  apjioiiited  Mr.  Marbury 
a  justice  of  the  peace  for  the  county  of  Wash- 
ington, in  the  District  of  Columbia;  and  the 
seal  of  the  United  States  affixed  thereto  by  the 
secretary  of  state,  is  conclusive  testimony  of 
the  verity  of  the  signature,  and  of  the  comple- 
tion of  the  appointment;  and  the  appointment 
conferred  on  him  a  legal  rii^ht  to  the  office  for 
the  space  of  five  years.  Having  this  legal  right 
to  the  office,  he  has  a  consequent  riaht  to  the 
commission;  a  refu.sal  to  deliver  which,  is  a 
plain  violation  of  that  right,  for  which  the  laws 
of  the  country  aff'ord  him  a  remedy.     Ibid. 

3.  Some  point  of  time  must  be  taken,  when 
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the  power  of  the  executive  over  an  officer,  not 
removable  at  his  will,  must  cease.  That  point 
of  time  must  be  when  the  constitutional  power 
of  appointment  has  been  exercised ;  and  the 
power  has  been  exercised,  when  the  last  act 
required  from  the  person  possessing  the  power 
has  been  performed.  This  last  act  is  the  signa- 
ture of  the  president.     Ibid. 

4.  The  president  of  the  United  States  has  a 
discretionary  power  to  allow  such  additional 
number  of  rations  to  officers  commanding  at 
separate  posts,  as  he  may  think  just,  having 
respect  to  the  special  circumstances  of  each 
post.  The  law  granting  this  authority  is  not 
imperative;  and  in  the  exercise  of  his  discre- 
tion, the  president  may  allow,  or  refuse  to  allow 
additional  rations,  as  in  his  opinion  he  may  deem 
proper.    1  Peters,  296. 

5.  The  secretary  of  war,  as  the  legitimate 
organ  of  the  president,  under  a  general  authority 
from  him,  may  exercise  the  power,  and  make 
the  allowance  to  officers  having  a  separate  com- 
mand.    Ibid.  297. 

6.  The  president  of  the  United  States,  as  the 
executive  of  the  nation,  has,  as  an  incident  of 
the  office,  a  right  to  employ  all  the  usual  and 
customary  means  acknowledged  in  war,  to  carry 
it  into  effect.  He  may  therefore  authorize  the 
capture  of  all  enemy's  property,  wherever,  by 
the  law  of  nations,  it  may  be  lawfully  seized, 
and  is  not  restrained  from  authorizing  captures 
on  land.     The  Emulous,  1  Gallis.  C.  C.  R.  563. 

7.  To  contend  that  the  obligations  imposed  on 
the  president,  to  see  the  laws  faithfully  executed, 
implies  a  power  to  forbid  their  execution,  is  a 
novel  construction  of  the  constitution,  and  is  en- 
tirely inadmissible.  Kendall,  Postmaslcr-General, 
V.  The  United  States,  12  Peters,  524. 

8.  Congress,  by  a  special  act  passed  for  the 
purpose,  directed  the  accounts  of  certain  mail 
contractors  to  be  referred  to  the  solicitor  of  the 
treasury,  and  that  the  amount  found  by  the  soIU 
citor  to  be  due  to  the  contractors,  should  be 
passed  to  their  credit  by  the  postmaster-general 
of  the  United  States.  The  postmaster-general 
refused  to  allow  to  the  credit  of  the  mail  con- 
tractors, the  whole  sum  found  to  due  to  them 
by  the  solicitor  of  the  treasury,  and  a  mandamus 
was  asked  from  the  circuit  court  of  the  District 
of  Columbia,  to  be  directed  to  the  postmaster- 
general,  commanding  him  to  conform  to  the  act 
of  congress,  and  the  report  of  the  solIcitoi;of  the 
treasury.  In  opposition  to  the  prayer  for  the 
mandamus,  it  was  urged  that  the  postmaster- 
general  was  alone  subject  to  the  direction  of 
the  president  of  the  United  Stales,  with  resi^ect 
to  the  execution  of  the  duly  imposed  on  him  by 
the  law  under  which  the  solicitor  of  the  treasury 
acted;  and  this  right  of  the  president  was 
claimed  as  growing  out  of  the  obligation  im- 
posed upon  him  by  the  constitution,  to  take  care 
that  the  laws  be  faithfully  executed.  By  the 
Court;  —  This  doctrine  cannot  receive  the  sanc- 
tion of  this  court.  It  would  be  vesting  in  the 
president  a  dispensing  power,  which  has  no 
countenance  for  its  support  in  any  part  of  the 
constitution,  and  is  asserting  a  principle  which, 
if  carried  out  in  its  results  to  all  cases  falling 
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within  it,  would  be  clothing  the  president  with 
a  power  to  control  the  legislation  of  congress, 
and  paralyze  the  administration  of  justice.    Ibid. 

9.  The  act  of  congress  relative  to  alien  ene- 
mies, passed  6th  July,  1798,  having  authorized 
the  president  to  direct  the  confinement  of  alien 
enemies,  necessarily  conferred  all  the  means  for 
enforcing  such  orders  as  he  might  give  in  rela- 
tion to  the  execution  of  those  powers.  Locking- 
ton  V.Smith,  1  Peters'  C.  C.  R.  466. 

10.  The  marshals  of  the  several  districts  are 
the  proper  officers  to  execute  the  orders  of  the 
president,  under  the  act  relative  to  alien  enemies. 
Ibid. 

11.  It  is  to  the  department  of  state,  that  a 
reference  must  be  made  for  the  official  acts  of 
the  president,  in  relation  to  such  public  mea- 
sures as  are  not  immediately  connected  with 
the  duties  of  some  other  department.     Ibid. 

12.  The  president  may  direct  some  other 
department  to  make  known  such  measures  as 
he  may  establish;  after  the  president  had  estab- 
lished such  regulations  as  he  deemed  necessary 
in  relation  to  alien  enemies,  it  w-as  not  neces- 
sary to  call  in  the  aid  of  the  judicial  authority, 
on  all  occasions,  to  enforce  them;  and  the  mar- 
shal could  not  act  without  such  authority.    Ibid. 

13.  The  provisions  of  the  law  of  congress  in- 
tended to  make  the  judiciary  auxiliary  to  the 
executive,  in  effecting  its  great  objects;  and 
each  department  was  to  act  independently  of 
the  other,  except  that  the  former  was  to  make 
the  ordinances  of  the  latter  the  rule  of  its  deci- 
sions.    Ibid. 
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1.  General  Principles. 

1.  Virginia. — On  the  issue  of  plene  adminis- 
travit,  the  jury  must  find  specially  the  amount 
of  assets  in  the  hands  of  the  executors;  other- 
wise the  court  cannot  render  judgment  upon  the 

^verdict.       Fairfax's    Executors    v.    Fairfax.    5 
Cranch,  19;  2  Cond.  Rep.  178. 

2.  An  executor  is  liable  for  the  amount  of  as- 
sets in  his  hands,  and  for  no  more.     Ibid. 

3.  Maryland.— A  final  account  settled  by  an 
administrator  in  the  orphan's  court,  is  not  con- 
clusive evidence  in  his  favour  upon  the  issue  of 
devisavit  vel  iion.  Beattij  v.  Maryland,  7  Cranch, 
281;  2  Cond.  Rep.  492. 

4.  South  Carolina. — So  long  as  a  qualified  ex- 
ecutor is  capable  of  exercising  the  authority 
with  which  lie  has  been  invested  by  the  testa- 
tor, that  authority  cannot  be  conferred,  either 
with  or  without  limitation,  by  the  court  of  ordi- 
nary, on  any  other  person.  And  if,  liuringsnch 
capability  of  the  executor,  the  ordinary  crant 
administration,  either  ab.solute  or  temporary,  to 
any  other  person,  that  grant  is  absolutely  void. 
Griffith  v.  Frazier,  8  Cranch,  9;  3  Cond.  Rep.  1. 

5.  If  a  judgment  be  rendered  against  one,  as 


executor,  who  is  not  executor;  it  does  not  bind 
the  estate  of  the  testator ;  and  an  execution  on 
such  a  judgment  would  be  void.     Ibid. 

6.  By  the  laws  of  South  Carolina,  administra- 
tion durante  absentia  of  the  executor,  caimot  be 
granted  after  probate  of  the  will,  and  letters 
testamentary  granted.     Ibid. 

7.  Until  probate  of  the  will  and  letters  testa- 
mentary are  obtained,  the  executor  cannot  ob- 
tain any  judgment,  because  it  cannot  appear 
that  he  is  ejxecutor.  There  is,  therefore,  an  ab- 
solute necessity  for  the  appointment  of  some 
person,  who,  until  probate,  shall  take  charge  of 
the  estate.     Ibid. 

8.  An  executor  who  absents  himself  from  the 
state  after  taking  out  letters  testamentary,  is  still 
capable  of  performing,  and  is  bound  to  perfomi 
all  the  duties  of  executor.  There  is  no  legal 
disability  in  him,  and  consequently  there  is  no 
necessity  for  transferring  to  another  those  pow- 
ers which  the  testator  has  conferred  upon  a  per- 
son selected  by  him.     Ibid. 

9.  The  appointment  of  an  e.xecutor  vests  the 
whole  personal  estate  in  him ;  he  holds  as  trus- 
tee for  the  purpose  of  the  will,  but  he  holds  the 
legal  title  in  all  the  chattels  of  the  testator. 
Ibid. 

10.  The  executor  is,  for  the  purpose  of  admin- 
istering the  chattels  of  the  testator,  as  much  the 
legal  proprietor  of  them,  as  was  the  testator  him- 
self while  alive.  And  this  interest  is  incom- 
patible with  any  power  in  the  ordinary,  to  trans- 
fer these  chattels  to  any  other  person  by  the 
grant  of  administration.  Such  grant  conveys  no 
right,  it  is  a  void  act.     Ibid. 

11.  If  administration  be  granted  during  the 
minority  of  an  executor,  it  is  because  the  ex- 
ecutor is  legally  disqualified  from  acting,  and 
indeed  has  not  taken,  and  could  not  take  upon 
himself  the  trust.  He  may,  when  of  age,  reject 
all  the  right  and  powers  conferred  by  the  will; 
and.  consequenll}',  the  interest  is  not  a  vested 
interest.    Ibid. 

12.  In  the  case  of  an  absent  executor,  who 
has  not  made  probate  of  the  will,  and  qualified; 
and  not  being  able,  for  these  causes,  to  act  as 
executor,  and  having  power  to  renounce;  the 
ordinary  is  not  deprivecl  of  the  power  to  appoint 
an  executor  durante  absentia.  But  the  absence 
of  the  executor,  who  has  proved  the  will,  is  no 
reason  for  granting  administration.     Ibid. 

13.  The  power  of  appointing  an  administrator 
durante  absentia  of  an  executor,  who  has  proved 
the  will,  was  not  exercised  by  the  ordinary  in 
England,  anterior  to  the  statute  38  Geo.  III.,  ch. 
87,  which  first  gave  him  that  power.      Ibid. 

14.  To  give  jurisdiction  to  the  ordinary,  a  case 
in  which,  by  law,  letters  of  administration  may 
issue,  must  be  brought  before  him.     Ibid. 

15.  In  a  common  case  of  intestacy,  letters  of 
administration  must  be  granted  by  the  ordinary 
to  some  person  ;  and  although  they  should  be 
granted  to  one  not  entitled  by  law,  still  the  act 
is  binding,  until  annulled  by  the  competent 
authority.     Ibid. 

16.  If  administration  is  granted  on  the  estate 
of  a  person  not  really  dead,  the  act  is  voitl.  If 
on  the  estate  of  a  deceased  person,  whose  ex- 
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ecutor  is  present,  and  in  the  constant  perform- 
ance of  his  executorial  duties,  such  appointment 
is  absolutely  void.     Ibid. 

17.  Letters  testamentary,  when  once  granted, 
are  not  revocable  by  the  ordinary ;  he  cannot 
annul  them,  or  transfer  the  legal  interest  of  the 
executor  to  any  other  person.     Ibid. 

18.  The  cases  in  which  administration  has 
been  granted,  notwithstanding  the  existence  of 
a  will,  are  cases  in  which  it  is  not  apparent  that 
there  is  any  other  person  possessing  a  right ;  or 
cases  in  which  that  person  is  legally  disqualified 
from  acting;  as  where  administration  is  granted 
pending  a  dispute  respecting  a  will,  it  is  not  cer- 
tain that  there  is  an  executor  or  a  will.     Ibid. 

19.  Kentucky. — It  is  generally  true,  that  an 
e.vecutor,  who  by  taking  an  inferior  security,  or 
unreasonably  extending  the  time  of  payment, 
brings  a  loss  upon  his  testator's  estate,  shall  be 
liable.  Hunter  v.  Bryant,  2  Wheat.  32;  4  Cond. 
Rep.  17. 

20.  The  executor,  who  takes  charge  of  the 
affairs  of  a  man  who  was  engaged  in  trade, 
must,  on  winding  up  his  affairs,  be  allowed  a 
latitude  for  discretion  ;  and,  in  general,  where 
there  is  manifest  fidelity,  diligence,  and  ordinary 
judgment  displayed,  courts  will  always,  with 
some  reluctance,  enforce  the  rigid  rules  which 
they  have  been  obliged,  for  the  protection  of  es- 
tates, to  impose  on  executors.     Ibid.  32. 

21.  Massachusetts. — A  covenant  by  an  e.\- 
ecutor,  on  a  conveyance  of  lands  of  his  testator, 
in  his  capacity  of  executor,  "and  not  other- 
wise," is  not  binding  on  him  in  his  individual 
capacity;  although  it  may  not  be  binding  on  the 
estate  of  the  testator.  Thayer  v.  Wendall,  1 
Gallis.  C.  C.  R.  37. 

22.  On  a  judgment  against  an  executor  de  son 
tort,  the  real  estate  of  the  intestate  cannot,  in 
Massachusetts,  be  set  off  to  satisfy  the  execu- 
tion.    Ibid. 

23.  An  e.vecutor,  as  such,  has  a  right  to  enter 
goods  belonging  to  his  testator,  at  the  custom 
houses;  and,  as  such,  to  give  bonds  for  the  du- 
ties, which  bind  the  estate  of  the  testator. 
Uintf.d  States  v.  Aborn,  3  Mason's  C.  C.  R.  126. 

24.  If  the  executor  becomes  insolvent,  the 
United  States  may,  in  equity,  claim  payment  of 
the  debt  due  for  duties,  from  the  sureties  in  the 
probate  bond  of  the  executor,  where  the  execu- 
tor has  wasted  the  assets,  and  are  not  obliged  to 
resort  for  payment  to  the  surety  on  the  custom 
house  bond,  in  the  first  instance.     Ibid. 

25.  Pennsylvania. — Letters  testamentary,  is- 
sued under  the  authority  of  the  state,  are  not 
available  in  another.  Champlin.  Exh;  Ifc,  v. 
Tilley  el  al,  3  Day,  303. 

2G.  If  a  trustee,  executor,  or  agent,  buy  in 
debts  due  by  his  cestui  que  trust,  testator  or 
principal,  the  profit  on  the  purchase  belongs  to 
the  person  or  estate  for  whom  or  which  he  acted. 
Prevosf  V.  Gratz,  1  Peters'  C.  C.  R.  364. 

27.  Massachusetts. — If  a  feme  covert  gives  a 
legacy  in  her  will  to  her  husband  out  of  the 
separate  property  for  his  maintenance,  under 
power  of  appointment  in  her  will,  the  executors 
are  not  liable  to  be  attached  as  trustees  of  the 
husband,  until  after  probate  of  the  will  and  as- 


suming administration  of  the  estate.     Taylor  v. 
Deblois,  4  Mason's  C.  C.  R.  131. 

28.  An  executor  is  not  liable  to  be  charged  as 
the  trustee  of  a  legatee  in  a  foreign  attachment. 
Ibid. 

29.  Trusts  devolving  on  an  executor,  and  truaf 
property  in  the  hands  of  the  deceased,  kept 
separate,  are  not  assets  in  the  hands  of  execu- 
tors or  administrators;  and  the  statute  of  limita- 
tions of  Massachusetts  does  not  run  against 
them.  Trecothick  v.  Austin^  4  Mason's  C.  C. 
R.  16. 

30.  Executors  in  Massachusetts  may,  at  their 
discretion,  pay  over  legacies  at  any  time  within 
one  year.  Sullivan  v.  Winthrop,  1  Sumner's  C. 
C.  R.  1. 

31.  When  executors  invested  certain  sums, 
less  than  the  whole  amount  of  the  legacy,  in  the 
name  of  the  legatee :  Held,  that  this  was  as- 
signment of  the  legacy  pro  tanto  ;  and  that  the 
interest  accruing  upon  those  sums,  within  the 
year  from  the  time  of  the  investment,  belonged 
to  the  legatee.     Ibid. 

32.  Virginia. — An  executor  or  administrator 
may  submit  any  account  of  his  testator  or  intes- 
tate, to  arbitration  ;  and  if  he  adopts  the  award 
of  the  arbitrators,  the  award  is  binding,  not  only 
upon  the  executor,  or  admini.strator,  but  upon 
creditors  of  the  estate  which  he  represents. 
Strodes  v.  Patlon  ct  al,  1  Brockenb.  C.  C.  R.  228. 

33.  Virginia. — A  decree  against  an  e.vecutor 
is  not  conclusive,  but  is  only  prima  facie  evi- 
dence against  the  heir  or  devisee.  Garnett  v. 
Macon,  2  Brockenb.  C.  C.  R.  185. 

34.  Virginia. — The  executor  or  administrator 
cannot  discharge  his  own  debt  in  preference  to 
others  of  superior  dignity;  though  he  may  give 
the  preference  to  his  own  over  others  of  equal 
degree.  In  some  of  the  states  this  rule  would 
not  apply,  as  in  those  states  there  is  no  differ- 
ence made  in  the  payment  of  debts  between  a 
bond  and  simple  contract  debt.  Page  v.  Pallon, 
5  Peters,  304. 

35.  District  of  Columbia. — The  testator  gave 
his  wife  all  the  proceeds  of  his  estate  for  the 
maintenance  of  his  children,  and  directed  his 
debts  to  be  paid  out  of  particular  portions  of  his 
real  and  personal  estate.  The  wife  took  all  the 
proceeds  of  the  estate  for  the  maintenance  of 
hersel.'  and  family,  and  for  the  education  of  the 
children.  At  the  time  of  the  decease  of  the 
testator,  he  was  supposed  to  be  wealthy;  and 
the  wife  continued  to  live  in  the  same  manner 
after  as  before  the  decease  of  her  husband. 
After  her  death,  the  surviving  executor  was 
charged  with  a  devastavit  for  having  allowed 
the  expenditures  of  the  widow  of  the  testator  to 
be  so  large.  The  auditor  to  whom  the  accounts 
of  the  executors  were  referred,  matle  an  estimate 
of  the  expenses  of  the  family  of  the  widow  for 
twelve  years,  without  having  called  for  vouchers 
for  all  the  items  of  the  expenditures.  The  court 
held,  the  allowance  of  six  thousand  dollars  out 
of  the  personal  estate,  for  the  expenses  of  the 
family  for  twelve  years,  must  certainly  be  a  very 
moderate  charge.  It  was  proper  subject  of  in- 
quiry for  the  auditor,  and  there  is  no  ground 
upon  which  this  court  could  say  the  allowance 
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is  exceptionable.  From  the  nature  of  the  ex- 
penditure for  the  daily  expenses  of  the  family, 
it  could  hardly  be  expected  that  a  regular  ac- 
count would  be  kept ;  and  especially,  under  the 
large  discretion  given  by  the  testator  in  his  will 
in  relation  to  the  maintenance  of  his  family. 
Peter  v.  Beverly,  10  Peters,  532. 

36.  The  amounts  paid  by  the  executors  for 
the  curtails  and  discounts  on  the  notes  running 
in  the  banks,  were  properly  allowed  to  their 
credit.  These  were  debts  due  from  the  estate, 
and  whatever  payments  were  made  were  for 
and  on  account  of  the  estate.     Ihid. 

37.  If  executors  have  paid  a  debt  to  banks,  or 
the  banks  have  accepted  their  note  in  payment, 
in  place  of  the  notes  of  the  testator,  so  that  the 
executors  became  the  debtors,  and  personally 
responsible  to  the  banks;  the  only  effect  of  this 
is,  that  the  executors  became  the  creditors  of 
the  estate  instead  of  the  banks,  and  may  resort 
to  the  trust  fund  to  satisfy  the  debt.     Ibid. 

38.  It  is  a  well  settled  rule,  that  one  executor 
is  not  responsible  for  the  devastavit  of  his  co- 
executor,  any  farther  than  he  is  shown  to  have 
been  knowing  and  assenting  at  the  time  to  such 
devastavit  or  misapplication  of  the  assets:  and 
merely  permitting  his  co-executor  to  possess  the 
assets,  without  going  farther  and  concurring  in 
the  application  of  them,  does  not  render  him 
answerable  for  the  receipts  of  his  co-executor. 
Each  executor  is  liable  only  for  his  own  acts, 
and  what  he  receives  and  applies;  unless  he 
joins  in  the  direction  and  misapplication  of  the 
assets.     Ibid. 

39.  If  administration  be  granted  during  the 
minority  of  an  executor,  it  is  because  the  execu- 
tor is  legally  disqualified  from  acting,  and  indeed 
has  not  taken,  and  could  not  take  upon  himself 
the  trust.  He  may,  when  of  age,  reject  all  the 
right  and  powers  conferred  by  the  wmII  ;  and, 
consequently,  the  interest  is  not  a  vested  inter- 
est. Griffith  V.  Frazier,  8  Cranch,  9;  3  Cond. 
Rep.  1. 

40.  In  the  case  of  an  ab.sent  executor,  who 
has  not  made  probate  of  the  will,  and  qualified ; 
and  not  being  able,  for  these  causes,  to  act  as 
executor,  and  having  power  to  renounce ;  the 
ordinary  is  not  deprived  of  the  power  to  appoint 
an  executor  durante  absentia.  But  the  absence 
of  the  executor,  who  has  proved  the  will,  is  no 
reason  for  granting  administration.     Ibid. 

41.  Kentucky.  — It  is  generally  true,  that  an 
executor,  who  by  taking  an  inferior  security,  or 
unreasonably  extending  the  time  of  payment, 
brii^gs  a  loss  upon  his  testator's  estate,  shall  be 
liable.  Hunter  v.  Bryant,  2  Wheat.  32;  4  Cond. 
Kep.  17. 

42.  The  executor,  who  takes  charge  of  the 
affairs  of  a  man  who  was  engaged  in  trade,  must, 
on  winding  up  his  affairs,  be  allowed  a  latitude 
for  discretion;  and,  in  general,  where  there  is 
manife.st  fidelity,  diligence,  and  ordinary  judg- 
ment displayed,  courts  will  always,  with  some 
reluctance,  enforce  the  rigid  rules  which  they 
have  been  obliged,  for  the  protection  of  estates, 
to  impose  on  executors.     Ibid.  32. 

43.  An  administrator  who  employs  an  agent 
o  manage  the  estate  o(^  his  intestate,  collect 


debts,  &c.,  is  responsible  for  the  money  so  col- 
lected ;  and  creditors  are  not  bound  to  pursue 
the  agent:  but  if  there  is  reason  to  believe  that 
the  account  of  the  agent  has  not  been  correctly 
settled,  the  administrator  would  be  permitted  to 
show  cause  against  the  report  of  a  commissioner 
in  that  particular.  Green  et  al.  v.  Hanberry^s 
Executors,  2  Brockenb.  403. 

44.  Where  an  administration  bond  is  joint, 
each  administrator  is  bound  for  the  other,  and  is 
bound  for  the  whole.  But  if  the  representatives 
of  the  co-Administrator,  against  whom  a  balance 
is  reported,  are  not  before  the  court,  the  report 
is  ex  parte  as  to  them,  cannot  bind  them,  and 
consequently  cannot  affect  the  co-administrator, 
whose  representatives  are  before  the  court. 
Ibid. 

45.  Ohio. — Where  administrators,  acting  un- 
der the  provisions  of  an  act  of  assembly  of  Ohio, 
were  ordered  by  the  court,  vested  by  the  act 
with  powers  to  grant  such  order  to  sell  real 
estate,  and  before  the  sale  was  made  the  law 
was  repealed,  the  powers  to  sell  were  at  an  end 
with  the  repeal.  The  Bank  of  Hamilton  v.  Dud- 
ley's Heirs,  2  Peters,  492. 

46.  A  general  profert  of  letters  testamentary 
is  sufficient;  and  if  the  other  party  wishes  to 
object  to  them  as  insufficient,  he  must  crave 
oyer  of  them  :  unless  oyer  be  craved  and  grant- 
ed, they  cannot  be  judicially  examined.  Or,  if 
it  be  alleged  that  the  plaintiffs  are  not  executors, 
the  objection  must  be  taken  by  plea  in  abate- 
ment. Childress'  Ex'r,  v.  Emory  et  al.,  Ex'rs,  8 
Wheat.  642;  5  Cond.  Rep.  547. 

47.  Where  there  are  two  executors  in  a  will, 
it  is  clear  that  each  has  a  right  to  receive  the 
debts  due  to  the  estate,  and  all  other  assets 
which  shall  come  into  his  hands;  and  he  is  an- 
swerable for  the  assets  he  receives.  This  re- 
sponsibility results  from  the  right  to  receive,  and 
the  nature  of  the  trust.  A  payment  of  the  sums 
received  by  him  to  his  co-executor,  will  not  dis- 
charge him  from  his  liability  to  the  estate.  He 
is  bound  to  account  for  all  assets  which  come 
into  his  hands,  and  to  appropriate  them  accord- 
ing to  the  directions  of  the  will.  Edmonds  et  al, 
V.  Crenshaw,  14  Peters,  166. 

48.  Executors  are  not  liable  to  each  other; 
but  each  is  liable  to  the  cestui  que  trusts  and 
devisees,  to  the  full  extent  of  the  funds  received 
by  him.     Ibid. 

49.  The  removal  of  an  executor  from  a  stale  in 
which  the  will  was  proved,  and  in  which  letters 
testamentary  were  granted,  does  not  discharge 
him  from  his  liability  as  executor;  much  less 
does  it  release  him  from  his  liability  for  assets 
received  by  him  and  paid  over  to  his  co-execu- 
tor.    Ibid. 

50.  Whatever  property  ov  money  is  lawfully 
recovered  by  the  executor  or  ailministrator,  after 
the  death  of  his  testator  or  intestate,  in  virtue 
of  his  representative  character,  he  holds  as  assets 
of  the  estate;  and  he  is  liable  therefor  in  such 
representative  character,  to  the  party  who  has  a 
good  title  thereto.  The  want  of  knowledge,  or 
the  possession  of  knowledge  on  the  part  of  the 
administrator,  as  to  the  rights  and  claims  of 
other  persons  upon  the  money  thus  received, 
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cannot  alter  the  rights  of  the  party  to  whom  it 
ultimately  belongs.  De  Valengin's  Adrri'r,  v. 
Dujfy,  14  Peters,  282. 

51.  The  owner  of  property  or  of  money  re- 
ceived by  an  administrator,  may  resort  to  the 
administrator  in  his  personal  character,  and 
charge  him,  de  bonis  propriis,  with  the  amount 
thns  received.  He  may  do  this,  or  proceed 
against  him  as  executor  or  administrator,  at  his 
election.  But  whenever  an  executor  or  admi- 
nistrator, in  his  representative  character,  law- 
fully receives  money  or  property,  he  may  be 
compelled  to  respond  to  the  party  entitled,  in 
that  character;  and  shall  not  be  permitted  to 
throw  it  off  after  he  has  received  the  money,  in 
order  to  defeat  the  plaintiff's  action.     Ibid. 

52.  Letters  testamentary  to  the  estate  of  Ed- 
ward Coursault,  a  merchant,  who  had  died  at 
Baltimore,  were  granted  to  Gabriel  Paul,  one  of 
the  executors  named  in  the  will.  The  other 
executor,  Aglae  Coursault,  the  wife  of  Edward 
Coursault,  did  not  qualify  as  executrix,  nor  did 
she  renounce  the  execution  of  the  will.  After- 
wards, on  the  application  of  Aglae  Coursault, 
stating  that  she  was  executrix  of  Edward  Cour- 
sault, accompanied  with  a  power  of  attorney, 
given  to  her  by  Gabriel  Paul,  the  qualified  exe- 
cutor, who  had  removed  to  Missouri ;  the  com- 
missioners under  the  treaty  of  indemnity  with 
France  awarded  to  the  estate  of  Edward  Cour- 
sault a  sum  of  money,  for  the  seizure  and  con- 
fiscation of  the  Good  Frientls  and  cargo,  by  the 
French  government.  During  the  pendency  of 
the  claim  before  the  commissioners,  Aglae  Cour- 
sault died;  and  letters  of  administration,  with 
the  will  annexed,  were,  on  the  oath  of  Thomas 
Dunlop  that  the  widow  and  executrix  of  Edward 
Coursault  was  dead,  granted  by  the  orphans' 
court  of  the  county  of  Washington,  in  the  Dis- 
trict of  Columbia,  to  the  plaintiff  in  error,  Elias 
Kane,  a  resident  in  Washington.  The  sum  award- 
ed by  the  commissioners  was  paid  to  Elias  Kane, 
by  the  government  of  the  United  States.  Gabriel 
Paul,  the  executor  of  Edward  Coursault,  brought 
an  action  against  Elias  Kane,  for  the  money  paid 
to  him.  Held,  that  he  was  entitled  to  recover 
the  same.  Ttie  letters  testamentary  granted  in 
Maryland,  entitled  the  executor  of  Edward  Cour- 
sault to  recover,  without  his  having  the  letters 
of  administration  granted  by  the  orphans'  court 
of  Washington  repealed  or  revoked.  Kane, 
Adrri'r,  v.  Paul,  Ex'r  of  Coursault,  14  Peters.  33. 

53.  At  common  law,  the  appointment  of  an 
executor  vests  the  whole  personal  estate  in  the 
person  appointed  executor,  which  he  holds  as 
trustee  for  the  purposes  of  the  will;  and  he 
holds  the  legal  title  in  all  the  chattels  of  the 
testator,  and,  for  the  purpose  of  administering 
them,  is  as  much  the  proprietor  of  them  as  was 
the  testator.  The  ordinary  cannot  transfer  those 
chattels  to  any  other  person,  by  granting  admin- 
istration of  them.     Ibid. 

54.  The  act  of  Congress  of  the  24th  of  June, 
1812,  gives  to  an  executor  or  administrator,  ap- 
ponited  in  any  state  of  the  United  States,  or  in 
the  territories,  a  right  to  recover  from  any  indi- 
vidual m  the  District  of  Columbia  effects  or  mo- 
ney belongnig  to  the  testator  or  the  intestate,  in 

61*  ' 


whatever  way  the  same  may  have  been  re- 
ceived ;  if  the  law  does  not  permit  him  to  re- 
tain it  on  account  of  some  relations  borne  to  the 
testator,  or  to  his  executor,  which  defeats  the 
rights  of  the  executor  or  administrator;  and  let- 
ters testamentary  or  letters  of  administration 
obtained  in  either  of  the  states  or  territories  of 
the  Union,  give  a  right  to  the  person  having 
them  to  receive  and  give  discharges  for  such  as- 
sets, without  suit,  which  may  be  in  the  hands 
of  any  person  within  the  District  of  Columbia. 
The  right  to  receive  from  the  government  of  the 
United  States,  either  in  the  District  of  C'olum- 
bia,  or  in  the  state  where  letters  have  been 
granted,  any  sum  of  money  which  the  govern- 
ment may  owe  to  the  testator  or  intestate  at  the 
time  of  his  death,  or  which  may  become  due 
thereafter,  or  which  may  accrue  to  the  govern- 
ment as  trustee  for  a  testator  or  intestate,  in  any 
way  or  at  any  time,  is  given  by  that  act.  A 
bona  fide  payment  of  a  debt  to  the  administra- 
tor, which  was  due  to  the  estate,  is  a  legal  dis- 
charge to  the  debtor,  whether  the  administra- 
tion be  void  or  voidable.     Ibid. 

55.  The  certificate  of  the  register  of  wills,  an 
nexed  to  the  proceedings  of  the  orphans'  court 
of  Maryland,  giving  letters  testamentary  to  the 
executor,  showed  that  the  will  had  been  proved^ 
and  that  the  letters  testamentary  had  beeii 
granted.  This  is  proof  that  the  person  holding 
the  letters  testamentary  is  executor,  as  far  as  the 
law  requires  it  to  be  proved,  in  an  action  of  as- 
sumpsit upon  a  cause  of  action  which  arose  in 
the  time  of  the  testator  or  of  the  executor.  On 
the  plea  of  the  general  issue  in  such  an  action, 
and  even  in  a  case  where  that  plea  raises  the 
question  of  right  or  title  in  the  executor,  the  cer- 
tificate of  probate  or  qualification  meets  the  re- 
quisition. A  judicial  examination  into  their  va- 
lidity can  only  be  gone  into  upon  a  plea  in 
abatement,  after  oyer  has  been  craved  and 
granted  ;  and  then,  upon  issue  joined,  the  plain- 
tiff's title,  as  executor  or  administrator,  maybe 
disputed,  by  showing  any  of  those  causes  which 
make  the  grant  void  ab  initio,  or  that  the  ad- 
ministration had  been  revoked.     Ibid. 

56.  The  declaration  in  an  action  by  an  execu- 
tor for  the  recovery  of  money  received  by  the 
defendant  after  the  decease  of  the  testator,  may 
be  in  the  name  of  the  plaintiff,  as  executor,  or 
in  his  own  name,  without  stating  that  he  is  ex- 
ecutor. The  distinction  is,  that  when  an  execu- 
tor sues  on  ^  cause  of  action  which  accrued  in 
the  lifetime  of  his  testator,  he  must  declare  in 
the  detinet,  that  is.  in  his  representative  capacity 
only;  but  when  the  cause  Off  action  accrues  af- 
ter the  death  of  the  testator,  if  the  money  when 
recovered  will  be  assets,  the  executor  may  de- 
clare in  his  representative  character,  or  in  his 
own  name.     Ibid. 

57.  An  administrator,  appointed  by,  and  de- 
riving his  authority  from  another  state,  is  not 
liable  to  be  sued  in  the  District  of  Columbia,  in 
his  official  character,  for  assets,  lawfully  received 
by  him  in  the  district,  under  and  in  virtue  of  his 
original  letters  of  administration.  Vaughn  et  al. 
v.  Northup  et  al.,  15  Peters,  1 . 

58.  Every  grant  of  administration  is  strictly 
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confined  in  its  authority  and  operation  to  the  lim- 
its of  the  territory  of  the  government  which 
grants  it,  and  does  not,  de  jure,  extend  to  other 
countries.  It  cannot  confer,  as  a  matter  of  right, 
any  authority  to  collect  assets  of  the  deceased, 
iu  any  other  state;  and  whatever  operation  is 
allowed  to  it  beyond  the  original  territory  of  the 
grant,  is  a  mere  matter  of  courtesy,  which  every 
nation  is  at  liberty  to  yield  or  to  withhold,  ac- 
cording to  its  own  policy  or  pleasure,  with  refer- 
ence to  its  own  institutions,  and  the  interests  of 
its  own  citizens.     Ihid. 

59.  The  administrator  is  exclusively  bound  to 
account  for  all  the  assets  which  he  receives  un- 
der and  by  virtue  of  his  administration,  to  the 
proper  tribunals  of  the  government  under  which 
he  derives  his  authority.  The  tribunals  of  other 
states  have  no  right  to  interfere  with  or  control 
the  application  of  those  assets  according  to  the 
lex  loci.  Hence  it  has  become  an  established 
doctrine,  that  an  administrator  cannot,  in  his  offi- 
cial capacity,  sue  for  any  debts  due  to  his  intes- 
tate, in  the  courts  of  another  state ;  and  that  he 
is  not  liable  to  be  sued  in  that  capacity,  in  the 
courts  of  the  latter,  by  any  creditor,  for  any  debt 
due  there  by  his  intestate.     Ibid. 

60.  The  debts  due  from  the  government  of  the 
United  States  have  no  locality  at  the  seat  of 
government.  The  United  States,  in  their  sove- 
reign capacity,  have  no  particular  place  of  dom- 
cile,  but  possess,  in  contemplation  of  law,  an 
ubiquity  throughout  the  Union ;  and  the  debts 
due  by  them  are  not  to  be  treated  like  the  debts 
of  a  private  debtor,  which  constitute  local  assets 
in  his  own  domicile.     Ibid. 

61.  The  administrator  of  a  creditor  of  the 
government,  duly  appointed  in  the  state  where 
he  was  domiciliated  at  his  death,  has  full  autho- 
rity to  receive  payment,  and  give  a  full  discharge 
of  the  debt  due  to  his  intestate,  in  any  place 
where  the  government  may  choose  to  pay  it, 
whether  it  be  at  the  seat  of  government,  or  at 
any  other  place  where  the  funds  are  deposited. 
Ibid. 

62.  The  act  of  congress  of  June,  1822,  au- 
thorizes any  person  to  whom  letters  testament- 
ary or  of  administration  have  been  granted,  in 
the  states  of  the  United  States,   to   prosecute 

.  claims  by  suit  in  the  courts  of  t'he  District  of 
Columbia,  in  the  same  manner  as  if  the  same 
had  been  granted  to  such  persons  by  the  pro- 
per authority  in  the  District  of  Columbia.  The 
power  is  limited  by  its  terms  to  the  institution 
of  suits,  and  does  not  authorize  suits  against  an 
e.xecutor  or  administrator.  The  effect  of  this 
law  was  to  make  all  debts  due  by  persons  in 
the  District,  not  local  assets,  for  vvhich  the  ad- 
ministrator was  bound  to  account  in  the  courts 
of  the  District;  but  general  assets,  which  he 
had  full  authority  to  receive,  and  for  which  he 
was  bound  to  account  in  the  courts  of  the  state 
from  which  he  derived  his  letters  of  administra- 
tion.    Ibid. 

63.  An  executor  has  not,  ordinarily,  any  power 
over  the  real  estate.  His  powers  are  derived 
from  the  will,  and  he  can  do  no  valid  act  beyond 
his  authority.  Where  a  will  contains  no  special 
provision  on  the  subject,  the  land  of  the  deceased 


descends  to  his  heirs;  and  this  right  cannot  be 
divested  or  impaired  by  the  unauthorized  acts  of 
the  executor.   Brush  v.  Ware  ct  al.,  15  Peters,  93. 

64.  An  executor  or  administrator  may  apply 
by  attorney  to  the  court  of  common  pleas,  to 
order  a  sale  of  the  real  estate  of  the  deceased, 
exhibiting,  as  the  statute  requires,  a  statemen' 
of  the  debts  owing  by  the  estate.  Heirs  of 
Piatt  ct  al.  V.  Heirs  of  M-Culloch,  1  M'Lean,  C 
C.  R.  80. 

65.  An'  executor  has  no  power  to  convey  the 
real  estate  of  his  testator,  unless  authorized  b\ 
the  will,  or  by  the  court  of  probate.  Beard  ct  al 
v.  Rowan,  1  M'Lean,  C.  C.  R.  140. 

66.  An  executor,  who  is  empowered  by  the 
will  to  sell  and  convey  the  real  estate  of  his  tes- 
tator, "in  such  mode  as,  in  his  judgment,  shall  be 
best  for  the  interest  of  the  estate,"  cannot  dele- 
gate to  another  the  power  to  sell.  Pearson  v. 
Jamison,  1  M-Lean,  C.  C.  R.  199. 

67.  A  sale  made  by  an  attorney  under  such 
circumstances,  does  not  divest  the  heir.    Ibid. 

68.  Where,  under  the  statute  of  Indiana,  if 
an  estate  be  insolvent,  the  executor  or  adminis- 
trator may  institute  proceedings  before  the  court 
of  probate,  to  which  creditors  are  bound  to 
answer;  and  the  executor  or  administrator  is 
not  liable,  unless  he  be  guilty  of  fraud,  negli- 
gence, or  waste :  such  allegation  must  be  con- 
tained in  the  declaration.  Walker  v.  Johrison''s 
Administrator,  2  M'Lean,  C.  C.  R.  92. 

2.  Actions  by  and  against  Executors. 

69.  Upon  the  death  of  an  assignee,  under  the 
bankrupt  law  of  the  United  States,  the  right  of 
action  for  a  debt  due  to  the  bankrupt,  vested  in 
the  executor  of  the  assignee.  Richards  ct  al., 
Assignees,  ^'c,  v.  Maryland  Insurance  Company, 
8  Cranch,  84;  3  Cond.  Rep.  45. 

70.  If  the  executor  do  not  cause  himself  to  be 
made  a  party  to  a  suit  brought  in  the  lifetime, 
and  in  the  name  of  the  testator,  and  pending  at 
the  time  of  his  death;  it  is  to  be  considered  as  a 
voluntary  abandonment  of  the  action,  so  as  to 
exclude  the  executor  from  the  equity  of  the  sta- 
tute of  limitations.     Ibid. 

71.  Virginia. — It  is  not  necessary  that  an  exe- 
cutor of  a  will,  made  in  Virginia,  devising  to  him 
lands  in  Kentucky,  should  take  out  letters  testa- 
mentary in  Kentucky  to  enable  him  to  maintain 
ejectment.  Doe  v.  M-Farland  ct  al.,  9  Cranch, 
151;  3  Cond.  Rep.  317. 

72.  Tennessee.  —  The  courts  of  the  LTnited 
States  have  jurisdiction  of  suits  by  or  against 
executois  or  administrators,  if  they  are  citizens 
of  dilTerent  states,  although  their  testators  or 
intestates  were  Jiot  otherwise  entitled  to  sue  or 
liable  to  be  sued  in  these  courts.  The  eleventh 
section  of  the  judiciary  act  of  September  24th, 
1789,  ch.  20,  1  Story's  L.  U.  S.  1,  55,  is  not  appli- 
cable to  such  cases.  Childress'  Exh;  v.  Emory 
et  al,  Exh-s,  8  Wheal.  642;  5  Cond.  Rep.  547. 

73.  Debt  against  an  executor  in  general,  should 
be  in  the  detinent  only,  unless  he  has  made 
himself  personally  responsible,  as  by  dev-astavit. 
Ibid. 

74.  An  action  of  debt  lies  against  an  exe-cutor 
on  a  promissory  note.     Ibid. 
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75.  Tennessee. — An  executor  or  administrator 
is  not  liable  in  a  judgment  beyond  the  assets  to 
be  administered,  unless  he  pleads  a  false  plea. 
Siglar  et  al.  v.  Haywood,  8  Wheat.  675  3  ^  Cond. 
Rep.  553. 

76.  If  he  fail  to  sustain  his  plea  of  plene  ad- 
ministravit,  it  is  not  necessarily  a  false  plea, 
within  his  own  knowledge;  and  if  it  be  found 
against  him,  the  verdict  ought  to  be  for  the 
amount  of  assets  unadministered,  and  the  de- 
fendant is  liable  for  that  sum  only.     Ibid. 

77.  In  such  a  case  the  judgment  is  de  bonis 
testatoris,  and  not  de  bonis  propriis.     Ibid. 

78.  By  statutes  8  and  9  W.  III.,  ch.  1 1,  if  either 
party  die  after  interlocutory,  and  before  final 
judgtnent,  a  scire  facias  to  complete  the  pro- 
ceedings shall  issue  by  or  against  the  executor 
or  administrator;  but  upon  this  statute  the  final 
judgment  is  entered  by  or  against  the  executor 
or  administrator,  and  not  against  the  original 
party.  Under  this  statute  it  has  been  adjudged, 
that  the  plaintiff  must  sue  out  two  successive 
writs  of  scire  facias  to  entitle  himself  to  take 
out  execution;  one  before  final  judgment,  to 
make  the  executors  or  administrators  parties  to 
the  record  ;  the  other  after  final  judgment,  to 
give  them  an  opportunity  of  pleading  want  of 
assets,  or  any  other  matter  which  an  executor 
may  plead  in  his  defence  to  a  scire  facias  brought 
upon  a  final  judgment  against  his  testator:  for  it 
would  be  unreasonable  that  the  executor  or  ad- 
ministrator should  be  in  a  worse  situation,  where 
his  testator  or  intestate  died  before  final  judg- 
ment, than  he  would  have  been,  had  he  died 
after.    Hatch  v.Eustis,  1  Gallis.  C.  C.  R.  160. 

79.  The  act  of  congress,  of  September  24th, 
1789,  ch.  20,  provides  that  in  any  suit  in  a  court 
of  the  United  States,  where  either  party  shall 
die  before  final  judgment,  his  executor  or  ad- 
ministrator, in  case  the  cause  of  action  shall  by 
law  survive,  shall  have  full  power  to  prosecute 
and  defend  the  same  until  final  judgment,  and 
the  court  is  authorized  to  hear  and  determine 
the  same,  and  to  render  judgment  for  or  against 
the  executor  or  administrator,  as  the  case  may 
require.  Antl  if  on  scire  facias,  such  e.xecutor 
or  administrator  shall  refuse  to  appear,  final 
judgment  may  be  entered  against  the  estate  of 
the  deceased  party,  in  the  same  manner  as  if 
the  executor  or  administrator  had  voluntarily 
made  himself  party  to  the  suit.     Ibid. 

80.  This  statute  embraces  all  cases  of  death 
before  final  judgment,  and  of  course  is  more 
extensive  than  the  statutes  of  17  Car.  II.,  and  8 
and  9  W.  III.  The  death  may  happen  before  or 
after  plea  pleaded,  before  or  after  issue  joined, 
before  or  after  verdict,  or  before  or  after  inter- 
locutory judgment :  and  in  all  these  cases,  the 
proceedings  are  to  be  exactly  as  if  the  executor 
or  administrator  were  a  voluntary  party  to  the 
suit.     Ibid. 

81.  Massachusetts. — Neither  the  general  sta- 
tute of  limitations,  nor  the  statute  of  limitations  of 
Massachusetts  as  to  executors  and  administra- 
tors, binds  the  United  States,  in  a  suit  brought 
in  the  circuit  court,  and  of  course  neither  can 
be  pleaded  in  bar  of  such  suit.  U^ntcd  States  v. 
Hoar,  Adm'r,  fyc,  2  Mason,  311. 


82.  Although  no  suit  can  be  maintained  in  the 
courts  of  Massachusetts  by  a  foreign  executor 
or  administrator,  unless  he  has  taken  out  letters 
of  administration  in  that  state,  yet  this  principle 
does  not  apply  unless  he  sues  in  right  of  the  de 
ceased.  Trccothick  v.  Austin,  4  Mason's  C.  C. 
R.  16. 

83.  If  he  sues  in  his  own  right,  although  the 
right  be  derived  under  a  foreign  will,  no  admi- 
nistration need  be  taken  out  in  Massachusetts, 
if  it  does  not  affect  real  estate  passed  by  the 
will  in  that  state.     Ibid. 

84.  District  of  Columbia. — An  administrator 
having  had  letters  of  administration  in  Mary- 
land, before  the  cession  of  the  District  of  Colum- 
bia, cannot,  after  the  cession,  maintain  an  action 
in  the  District  by  virtue  of  those  letters,  but 
must  take  out  new  letters  within  the  District. 
Femvick  v.  Scar s  Administrators,  1  Cranch,  259; 
1  Cond.  Rep.  310. 

85.  A.  L.  brought  an  action  of  assumpsit  in 
the  circuit  court  of  Virginia,  and  after  issue 
joined  the  plaintiff"  died ;  and  the  suit  was  re- 
vived by  scire  facias  in  the  name  of  the  admi- 
nistratrix. While  thie  suit  was  pending,  the  ad- 
ministratrix intermarried  with  F.  A.  which  mar- 
riage was  pleaded  puis  darrein  continuance. 
Held,  that  tire  scire  facias  was  thereon  abated, 
and  a  new  scire  facias  might  be  issued  to  revive 
the  original  suit  in  the  name  of  F.  A.  and  wife, 
as  the  personal  representative  of  A.  L.,  to  ena- 
ble her  to  prosecute  the  suit  to  final  judgment 
under  the  31st  section  of  the  judiciary  act  of 
1789,  ch.  20.  1  Story's  L.  U.  S.  55.  M'Coid  v. 
Le  kamfs  Adrn'r,  2  Wheaton,  111:  4  Cond. 
Rep.  58. 

86.  Massachusetts. — The  pendency  of  a  com- 
mission of  insolvency,  is  no  bar  to  a  scire  facias 
against  an  administrator,  on  a  judgment  had 
against  him.  Hatch  v.  Eustis,  1  Gallis.  C.  C.  R. 
160. 

87.  If,  after  verdict  and  before  judgment,  the 
defendant  die,  and  his  administrator  become 
party  to  the  suit,  and  judgment  pass  against  him, 
and  execution  issue  thereon,  and  be  returned  un- 
satisfied; on  scire  facias  against  the  administra- 
tor, he  may  well  plead  no  assets,  or  insolvency, 
for  he  had  no  time  to  plead  such  plea  in  the  ori- 
ginal suit.     Ibid. 

88.  Massachusetts. — Where  an  administrator 
sues  as  such,  and  he  is  a  citizen  of  the  same 
state  as  the  defendant,  the  circuit  court  of  the 
United  States  has  no  jurisdiction,  although  the 
intestate  was  a  citizen  of  another  state.  An  ad- 
ministrator is  in  such  case  the  real,  and  not  the 
nominal  party.  Dodge,  Executor,  v.  Perkins,  4 
Mason,  C.  C.  R.  435. 

89.  Although  no  suit  can  be  maintained  in  the 
courts  of  Massachusetts  by  a  foreign  executor  or 
administrator,  unless  he  has  taken  out  letters  of 
administration  in  that  slats,  yet  this  principle 
does  not  apply  unless  he  sues  in  right  of  the  de- 
ceased. Trccothick  v.  Austin,  4  Mason.  C.  C.  R.  16. 

90.  If  he  sues  in  his  own  right,  although  the 
right  be  derived  under  a  foreign  will,  no  admi- 
nistration need  be  taken  out  in  Massachusetts, 
if  it  does  not  affect  real  estate  passed  by  the 
will  in  that  stale.     Ibid. 
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91.  Mississippi. — After  the  recovery  of  a  judg- 
m-ent  by  an  administrator,  it  is  not  necessary  in 
a  suit  upon  the  judgment  that  he  shall  sue  as 
administrator,  the  debt  on  the  judgment  being 
due  to  him  personally;  and  if  in  such  suit  he 
shall  name  himself  as  administrator,  it  will  be 
surplusage.  Biddle.  Adm^r,  v.  V/ilkins,  1  Peters, 
686. 

3.  Administration  of  Assets  by  a7i  Executor  or 
Administrator. 

92.  The  executor  or  administrator  cannot  dis- 
charge his  own  debt  in  preference  to  others  of 
superior  dignity,  though  he  may  give  the  prefer- 
ence to  his  own  over  others  of  equal  degree.  In 
some  of  the  states  this  rule  would  not  apply,  as 
in  them  there  is  no  difference  made  in  the  pay- 
ment of  debts  between  a  bond  and  simple  con- 
tract debt.     Page  v.  Patton  ct  al.,  5  Peters,  304. 

93.  Page  was  indebted  at  the  time  of  his  de- 
cease, to  Patton,  three  thousand  pounds  and  up- 
wards, which  was  covered  by  a  deed  of  trust  on 
Mansfield,  one  of  Page's  estates.  The  execu- 
tors of  Page  refusing  to  act,  Patton,  in  1803, 
took  out  administration  with  the  will  annexed, 
and  gave  securities  for  the  performance  of  his 
duties.  Patton  made  sales  of  the  personal  estate 
for  cash,  and  on  a  credit  of  twelve  months,  and 
received  various  sums  of  money  from  the  same  ; 
he  made  disbursements  in  paym'ent  of  debts  and 
expenses  for  the  support  and  education  of  the 
children  of  Page,  and  in  advance  to  the  legatees. 
He  kept  his  administration  accounts  in  a  book 
provided  for  the  purpose,  entering  his  receipts 
and  disbursements  for  the  estate,  but  not  bring- 
ing his  own  debt  and  interest  into  the  account. 
In  1810.  he  put  the  items  of  his  account  into  the 
hands  of  counsel,  and  requested  him  to  introduce 
the  deed  of  trust  "as  he  might  think  proper:" 
and  an  account  as  administrator  was  made  out. 
in  which  the  principal  and  interest  of  Patton's 
debt  was  entered  as  the  first  item.  Afterwards, 
in  the  same  year,  by  order  of  court,  the  real 
estate  was  soki,  and  Patton  received  the  proceeds 
of  the  same.  Held,  that  the  sum  due  under  the 
deed  of  trust  to  Patton  should  be  charged  on  the 
funds  arising  from  the  sale  of  the  real  estate : 
and  that  having  omitted  to  retain  from  the  pro- 
oeeds  of  the  personal  estate  the  sum  due  to  him 
Dy  Page,  Patton  could  not  afterwards  charge  the 
same  against  the  legal  assets,  being  the  fund 
produced  by  the  personal  estate.     Ibid. 


EXPATRIATION. 

1.  Query,  Whether  a  citizen  of  the  United 
States,  independently  of  legislative  action  on  the 
subject,  can  throw  off  liis  allegiance  to  his  native 
country.  The  Sanlissima  Trinidad,  7  Wheat.  283 ; 
5  Cond.  Rep.  284. 

2.  If  this  may  be  done,  it  never  can  be,  with- 
out a  bona  fide  change  of  domicil ;  nor  for  frau- 
dulent purposes;  nor  to  justify  the  commission 
of  a  crime  against  the  country,  or  any  violation 
of  its  laws.     Ibid. 


3.  The  general  doctrine  is,  that  no  persons 
can,  by  any  act  of  their  own,  without  the  con- 
sent of  the  government,  put  off  their  allegiance 
and  become  aliens.  Shanks  v.  Dupont,  3  Peters, 
246. 

4.  The  American  citizen  who  goes  to  a  foreign 
country,  although  he  owes  local  and  temporary 
allegiance  to  that  country,  yet,  if  he  performs  no 
other  act  changing  his  condition,  is  entitled  to  the 
protection  of  his  own  government :  and  if,  with- 
out the  violation  of  any  municipal  law,  he  should 
be  oppressed,  he  would  have  a  right  to  claim 
that  protection,  and  the  interposition  of  the  go- 
vernment in  his  favour.  Murray  v.  The  Charm- 
ing Betsey,  2  Cranch,  64;   1  Cond.  Rep.  358. 

5.  A  subject  cannot  divest  himself  of  the  ob- 
hgalion  of  a  citizen,  and  wantonly  make  a  com- 
pact with  the  enemy  of  his  country,  stipulating 
a  neutrality  of  his  conduct;  but  he  may  enter 
into  an  engagement  on  a  capitulation,  if  his  go- 
vernment is  no  longer  able  to  protect  him.  Mil- 
ler V.  The  Ship  Resolution,  2  Dall.  10. 

6.  The  doctrine  of  perpetual  allegiance  is  not 
applied  by  the  British  courts  to  the  American 
ante  nati;  and  the  court,  in  the  case  of  Blight's 
Lessee  v.  Rochester,  7  Wheat.  544  ;  5  Cond.  Rep. 
535,  adopted  the  same  rule  with  respect  to  the 
rights  of  British  subjects  here :  that  although 
born  before  the  revolution,  they  are  equally  in- 
capable with  those  born  subsequent  to  that  event 
of  inheriting  or  transmitting  the  inheritance  of 
lands  in  this  country.  Inglis  v.  The  Sailors^  Snug 
Harbour,  3  Peters,  99. 

7.  The  right  of  election  must  necessarily  exist 
in  all  revolutions  like  that  of  America,  and  is 
well  established  by  adjudged  cases.     Ibid.  122. 

8.  The  supreme  court,  in  the  case  of  M'll- 
vaine's  Lessee  v.  Coxe,  4  Cranch,  211 ;  2  Cond. 
Rep.  86,  fully  recognised  the  right  of  election  ; 
but  they  considered  that  Mr.  Coxe  had  lost  that 
right  by  remaining  in  the  state  of  New  Jersey, 
not  only  after  she  had  declared  herself  a  sove- 
reign state,  but  after  she  had  passed  laws  by 
which  she  declared  him  to  be  a  member  of,  and 
in  allegiance  to  the  new  government.    Ibid.  124. 

9.  A  citizen  of  the  United  States  cannot  dis- 
solve the  compact  between  him  and  his  country, 
without  the  consent  and  default  of  the  commu- 
nity. Wilson,  Ju.stice,  4  Hall's  Law  Journal, 
361. 

10.  A  native  citizen  of  the  United  States  can- 
not throw  off  his  allegiance  to  the  government, 
without  an  act  of  congress  authorizing  the  same. 
United  Slates  v.  Gillies,  Peters'  C.  C.  R.  159. 

1 1.  One  who  removes  to  a  foreign  country,  sot- 
ties  himself  there,  and  engages  in  the  trade  of 
the  country,  furnishes,  by  those  acts,  such  evi- 
dence of  an  intention  to  reside  there,  as  to  stamp 
him  with  the  national  character  of  the  state  in 
which  he  resides.  The  Vemis.  8  Cranch.  278;  3 
Cond.  Rep.  109. 

12.  In  questions  on  this  subject,  the  chief 
point  to  be  considered,  is,  the  animus  manendi; 
and  courts  are  to  devise  such  reasonable  rules 
of  evidence  as  may  establish  the  fact  of  inten- 
tion. If  it  sufficiently  appears  that  the  intention 
of  removing  was  to  make  a  permanent  settle- 
ment, or  for  an  indefinite  time,  the  right  of  do- 
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micil  is  acquired  by  a  residence  of  even  a  few 
days.      Ibid. 

13.  The  national  character,  which  a  man  ac- 
quires by  residence,  may  be  thrown  off  at  plea- 
sure, by  a  return  to  his  native  country,  or  even 
by  turning  his  back  on  the  country  in  which  he 
has  resided,  on  his  way  to  another.  It  is  an  ad- 
ventitious character  gained  by  residence,  and 
which  ceases  by  non-residence.  It  no  longer  ad- 
heres to  the  part}-,  from  the  moment  he  puts 
himself  in  motion,  bona  fide,  to  quit  the  country, 
sine  animo  revertendi.  The  Venus,  8  Cranch, 
253  ;  3  Cond.  Rep.  100. 

14.  If  any  thing  short  of  actual  removal  be 
admitted  to  work  a  change  in  the  national  cha- 
racter, acquired  by  residence,  the  evidence  of  a 
bona  tide  intention  to  remove  should  be  such  as 
to  leave  no  doubt  of  its  sincerity.  Mere  decla- 
rations of  such  an  intention  ought  never  to  be 
relied  on,  when  contradicted,  or  at  least  ren- 
dered doubtful,  by  a  continuance  of  residence. 
They  may  have  been  made  to  deceive,  or,  if 
sincerely  made,  they  may  never  be  executed  ; 
the  party  may  change  his  determination.    Ibid. 

15.  It  seems  that  where  a  native  citizen  of 
the  United  States  emigrated,  before  a  declara- 
tion of  war,  to  a  neutral  country,  there  acquired 
a  domicil,  and  afterwards  returned  to  the  United 
States  during  the  war.  and  reacquired  his  native 
domicil,  he  became  a  redintegrated  American 
citizen,  and  could  not  afterwards,  flagrante  bello, 
acquire  a  neutral  domicil  by  again  emigrating 
to  his  adopted  country.  I'he  Dos  Hermanos,  2 
Wheat.  76;  4  Cond.  Rep.  39. 

16.  The  native  character  does  not  revert  by  a 
mere  return  to  his  native  country,  of  a  merchant 
who  is  domiciled  in  a  neutral  country  at  the 
time  of  capture,  who  afterwards  leaves  his  com- 
mercial establishment  in  the  neutral  country,  to 
be  conducted  by  his  clerks  in  his  absence,  who 
visits  his  native  country  merely  on  mercantile 
business,  with  an  intention  of  returning  to  his 
adopted  country:  but  the  neutral  domicil  still 
continues.  The  Friendschaft,  2  Wheat.  14;  4 
Cond.  Rep.  189. 

17.  Whether  an  American  citizen  may,  inde- 
pendently of  any  legislative  act  to  that  effect, 
throw  otT  his  allegiance  to  his  native  country  or 
not,  it  at  least  cannot  be  done  without  a  bona 
fide  change  of  domicil.  It  can  never  be  asserted 
as  a  cover  for  fraud,  or  as  a  justification  of  the 
commission  of  a  crime  against  the  country,  or 
for  a  violation  of  its  laws,  where  this  apj)ears  to 
be  the  intention  of  the  act.  The  Santissima  Trini- 
dad, 7  Wheat.  283;  5  Cond.  Rep.  284. 

18.  On  the  4th  of  October,  1776,  the  state  of 
New  Jersey  was  completely  a  sovereign  and  in- 
dependent state,  and  had  a  right  to  compel  the 
inhabitants  to  become  citizens  thereof.  One 
born  in  the  colony  of  New  Jersey  before  1775. 
and  residing  there  until  1777,  but  who  then 
joined  the  British  army,  and  ever  since  adhered 
to  the  British,  claiming  to  be  a  British  subject, 
and  demanding  and  receiving  compensation  from 
that  government,  for  his  loyalty  and  sufferings 


19.  Query,  If  an  American  born  citizen  can 
expatriate  himself?  If  he  can,  :ie  divests  him- 
self by  the  very  act  of  expatriation,  as  well  of 
the  obligations,  as  of  the  rights  of  a  citi>.en.  He 
becomes,  ipso  facto,  an  alien.  His  lands  are 
escheatable,  and  the  rights  appertaining  to  citi- 
zenship cannot  be  recovered  by  residence,  but 
he  must  go  through  the  formula  prescribed  by 
law  for  a  naturalized  citizen.  2'he  Santissima 
Trinidad,  1  Brockenb.  C.  C.  R.  478. 

20.  But,  whether  the  right  of  expatriation 
exists  or  not.  an  American  citizen  may,  under 
the  modern  usage  of  nations,  enter  either  the 
land  or  naval  service  of  a  foreign  country,  with- 
out compromising  the  neutrality  of  his  own,  or 
divesting  himself  of  his  citizenship.     Ibid. 


EXPIRED  AND  REPEALED  STATUTES. 

1.  An  offence  against  a  temporary  statute  can- 
not be  punished  after  the  expiration  of  the  act, 
unless  a  particular  provision  be  made  for  that 
purpose.  The  Irresistible,  7  Wheat.  551;  5  Cond. 
Rep.  343. 

2.  The  proviso  in  repealing  the  clause  of  the 
neutrality  act  of  20th  April,  1818,  did  not  au- 
thorize a  forfeiture  under  the  act  of  3d  March, 
1817,  which  was  included  in  the  repeal,  after 
the  time  when  that  act  would  have  expired  by 
its  own  limitation.     Ibid. 

3.  One  guilty  of  perjury  under  the  bankrupt 
law,  cannot  be  prosecuted  for  the  offence  after 
the  repeal  of  the  law.  United  Slates  v.  Pass7nore, 
4  Dall.  371. 

4.  If  the  law  under  which  the  sentence  of 
condemnation  was  pronounced,  be  repealed  after 
the  sentence  of  the  court  below,  and  before  final 
sentence  in  the  appellate  court,  no  sentence  of 
condemnation  can  be  pronounced,  unless  some 
special  provision  be  made  for  that  purpose  by 
statute.  Yeaton  et  al.  v.  The  United  States,  5 
Cranch,  281 ;  2  Cond.  Rep.  256. 

5.  No  sentence  of  condemnation  can  be  af- 
firmed, if  the  law  under  which  the  forfeiture 
accrued  has  expired,  although  a  condemnation 
and  sale  had  taken  place,  and  the  money  had 
been  paid  over  to  the  United  States  before  the 
expi  ation  of  the  law.  The  Rachel  v.  The  United 
States,  6  Cranch,  329;  2  Cond.  Rep.  388. 


EX  POST  FACTO  LAWS. 

1.  The  state  legislatures  can  pass  no  ex  post 
facto  law.  An  ex  post  facto  law  is  one  which 
renders  an  act  punishable  in  a  manner  in  which 
it  was  not  punishable  when  it  was  committed. 
Such  a  law  may  inflict  penalties  upon  the  per- 
son, or  may  inflict  pecuniary  penalties  which 
swell  the  public  treasury.  The  legislature  is 
then  prohibited  from  passing  a  law  by  which  a 
man's  estate,  or  any  part  of  it,  shall  be  seized 
for  a  crime, 'which  was  not  declared  by  sonie 
as  a  refugee,  has  a  richt  to  take  lands  by  descent  I  previous  law  to  render  him  liable  to  that  puni.sh- 
in  New  Jersey.  M-Ilvaine  v.  Coxe's  Lessee,  4  I  ment.  Fletcher  v.  Peck,  6  Cranch,  87;  2  Cona 
Cranch,  209;  2  Cond.  Rep.  86.  I  Rep.  308. 
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2.  The  prohibition  in  the  federal  constitution 
of  the  ex  post  facto  laws,  extends  to  penal  sta- 
tutes only,  and  does  not  extend  to  cases  affect- 
ina;  only  the  civil  rights  of  individuals.  Calder 
c^itx.  V.  Bull  et  icx.,  3  Dall.  386;  1  Cond.  Rep. 
172. 

3.  A  law  that  punishes  a  citizen  for  an  inno- 
cent action,  or,  in  other  words,  for  an  act  which, 
when  done,  was  a  violation  of  no  existing  law  ; 
a  law  that  destroys  or  impairs  the  lawful  private 
contracts  of  citizens;  a  law  that  makes  a  man  a 
judge  in  his  own  cause,  or  a  law  that  takes  pro- 
perty from  A,  and  gives  it  to  D,  is  contrary  to 
the  first  great  principles  of  the  social  compact, 
and  cannot  be  considered  as  a  rightful  exercise 
of  legislative  authority.  The  genius,  the  nature, 
the  spirit  of  our  state  governments,  amount  to  a 
prohibition  of  such  acts  of  legislation,  and  the 
general  principles  of  law  and  reason  forbid  them. 
Ibid. 

4.  If  any  act  of  congress  or  of  the  legislature 
of  a  state  violates  the  constitutional  provisions, 
'd  is  unquestionably  void ;  if,  on  the  other  hand, 
the  legislature  of  the  Union,  or  of  any  member 
of  the  Union,  shall  pass  a  law  within  the  gene- 
ral scope  of  their  constitutional  power,  the  court 
cannot  pronounce  it  to  be  void,  merely  because 
it  is,  in  their  judgment,  contrary  to  the  opinion 
of  natural  justice.  If  the  legislature  pursue  the 
authority  delegated  to  them,  their  acts  are  valid  ; 
if  they  transgress  the  boundaries  of  that  autho- 
rity, their  acts  are  invalid.     Ibid. 

5.  A  law  may  be  unconstitutional,  and  of 
course  void,  in  relation  to  particular  cases,  and 
yet  valid  to  all  intents  and  purposes  in  its  appli- 
cation to  other  cases  within  the  scope  of  its  pro- 
visions, but  varying  from  the  former  in  particu- 
lar circumstances.  Thus  a  law  prospective  in 
its  operation,  under  which  a  contract  afterwards 
made,  may  be  avoided  in  a  way  different  from 
that  provided  by  the  parties,  would  be  clearly 
constitutional,  because  the  stipulations  of  the 
parties,  which  are  inconsistent  with  such  a  law, 
never  had  a  legal  existence,  and  of  course  could 
not  be  impaired  by  the  law.  But  if  the  law  act 
retrospectively  as  to  other  contracts,  so  as  to 
impair  their  obligation,  the  law  is  invalid,  or  in 
milder  terms,  affords  no  rule  of  decision  in  these 

,  latter  cases.    Golden  v.  Prince,  3  Wash.  C.  C.  R. 
313. 

6.  There  is  nothing  in  the  constitution  of  the 
United  States  which  forbids  congress  to  pass 
laws  violating  the  obligation  of  contracts,  though 
such  power  is  denied  to  the  several  states.  Evans 
V.  Eaton,  Peters'  C.  C.  R.  322. 

7.  A  resolution  or  law  of  the  state  of  Connect- 
icut, setting  aside  a  decree  of  a  court,  and  grant- 
ing a  new  trial  to  be  had  before  the  same  court, 
is  not  void  under  the  constitution  as  an  ex  post 
facto  law.  Calder  and  Wife  v.  Bull  and  Wife,  3 
Dall.  386;   1  Cond.  Rep.  172. 

8.  The  legislature  of  Connecticut,  on  the  se- 
cond Thursday  of  IMay,  1795,  passed  a  resolu- 
tion or  law,  which  set  aside  a  decree  of  the  court 
of  probate  for  Hartford  county,  made  21st  of 
March,  1793,  disapproving  of  the  will  of  N.  M., 
and  refusing  to  record  the  will.  The  act  of  the 
legislature  authorized  a  new  hearing  of  the  case 


before  the  court  of  probate,  and  an  appeal  to  the 
superior  court.  Afterwards  the  will  of  N.  M. 
was  confirmed  by  the  court  of  probate,  and  by 
the  superior  court  at  Hartford  ;  and  on  an  appeal 
to  the  supreme  court  of  errors  of  Connecticut, 
the  judgment  of  the  superior  court  was  confirm- 
ed. More  than  eighteen  months  had  elapsed 
from  the  first  decree  of  the  court  of  probate, 
during  which  the  right  of  appeal  had  been  lost; 
and  there  was  no  law  of  Connecticut,  before  the 
passing  of  the  special  act  of  the  legislature,  by 
which  a  new  hearing  of  the  case  could  have 
been  obtained.  Held,  that  the  act  of  May,  1795, 
was  not  an  ex  post  facto  law,  prohibited  by  the 
constitution  of  the  United  States.     Ibid. 

9.  An  ex  post  facto  law  is  one  which,  in  its 
operation,  makes  that  criminal  or  penal,  which 
was  not  so  when  the  action  was  performed;  or 
which  increases  the  punishment;  or  which,  in 
relation  to  the  offence  and  its  consequences, 
alters  the  situation  of  the  party  to  his  disadvan- 
tage. The  United  States  v.  Hall,  2  Wash.  C.  C. 
R.''366. 

10.  The  clause  in  the  United  States'  constitu- 
tion, concerning  ex  post  facto  laws,  does  not  ex- 
tend to  civil  riafhts  or  remedies.  Society,  ^'c,  v. 
Wheeler,  2  Gaflis.  C.  C.  R.  138. 

11.  Subsequent  to  the  execution  of  an  embargo 
bond,  on  the  9th  of  January,  1809,  congress 
passed  a  supplement  to  the  embargo  law,  by 
which  other  and  additional  penalties  were  im- 
posed;  and  the  circumstances  under  which  the 
obligor  in  any  bond  given  under  the  act  of  the 
22d  of  December,  1807,  could  obtain  relief,  were 
changed.  The  court  said,  they  would  never 
consider  the  latter  act  as  applying  to  previous 
facts,  unless  such  construction  should  be  abso- 
lutely unavoidable.  The  United  States  v.  Hall 
and  Worth,  6  Cranch,  171 ;  2  Cond.  Rep.  340 


EXTENT. 


An  extent  upon  real  estate  under  the  statute 
of  Massachusetts  of  1784,  is  not  good,  unless  it 
appear  by  the  return  that  all  the  appraisers  were 
sworn ;  nor  unless  all  the  appraisers  concur  in 
the  appraisement.  But  it  is  not  necessary  to 
the  validity  of  the  levy,  as  between  the  parties 
and  their  privies,  that  the  levy  should  be  re- 
corded within  the  three  months  prescribed  by 
the  statute  ;  nor  that  a  certificate  of  the  appraise- 
ment should  be  made  and  signed  by  the  ap- 
praisers. It  is  sufficient  that  the  officer's  return 
contains  all  the  facts  necessary  to  make  the  levy 
valid.  The  United  States  v.  Slade,  2  Mason's  C, 
C.  R.  71. 


EXTINGUISHMENT. 

1.  It  is  a  settled  doctrine,  that  the  acceptance 
of  a  negotiable  note  for  an  antecedent  debt,  will 
not  extinguish  the  debt,  unless  it  is  expressly 
agreed  that  it  is  received  as  payment.  Peter  V. 
Beverly,  10  Peters,  532, 
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_  2.  Unity  of  possession  does  not  extinguish  the 
right  to  use  a  watercourse  appurtenant  to  a  mill. 
Hazard  v.  Robinson,  3  Mason's  C.  C.  R.  272. 

3.  A  judgnnent  in  a  state  court  is  conclusive  in 
every  other  state,  and  extinguishes  the  orisrinaf 
ground  of  action.  Green  v.  'Sarmie7ito,  1  Pe'ters' 
C.  C.  R.  74. 

4.  When  two  or  more  persons  are  liable  for  a 
simple  contract  debt,  a  judgment  obtained  against 
one,  is  an  extinguishment  of  the  claim  on  the 
other  debtors;  in  the  same  manner  as  a  bond 
given  by  one  of  two  persons  for  the  simple  con- 
tract debt,  is  an  extinguishment  of  the  original 
debt.  Willings  et  al.  v.  Consequa,  1  Peters'  C.  C. 
R.  302. 

5.  A  release  of  one  or  two  joint  obligors  ex- 
tinguished the  obligation;  and  equity  will  not 
relieve  in  such  a  case,  although  it  is  most  appa- 
rent the  extinguishment  was  not  intended  by  the 
parties.     Ibid. 

6.  But  it  is  not  meant  to  concede  that  when 
two  persons  are  indebted  by  simple  contract,  and 
the  note  of  one  for  the  amount  of  the  debt  is 
taken  by  the  creditor,  it  is  in  all  cases  neces.«ary 
to  the  discharge  of  the  other,  to  prove  an  express 
agreement  to  accept  the  note  in  satisfaction. 
The  agreement  may  be  inferred  from  the  opera- 
tion of  the  new  contract,  or  from  circumstances 
clearly  indicating  that  such  was  the  intention  of 
the  parties.  Harris  S-  Donaldson  v.  Lindsay,  4 
Wash.C.  C.R.  271.  ■^' 

7.  An  action  cannot  be  maintained  on  an  ori- 
ginal contract  for  goods  sold  and  delivered  by  a 
person  who  has  received  a  note  as  a  conditional 
payment,  and  has  passed  away  that  note.  Har- 
ris v.  Johnston,  3  Cranch.  311;  1  Cond.  Ren 
543.  '  ^ 

8.  A  covenant,  under  seal,  to  come  to  a  settle- 
ment within  a  limited  time,  and  to  pay  the  ba- 
lance which  might  be  found  due,  is  merely  col- 
lateral, and  cannot  be  pleaded  as  an  extinguish- 
ment of  a  simple  contract  debt;  the  period  with- 
in which  the  settlement  was  to  be  made  having 
elapsed  before  the  commencement  of  the  suit"^ 
and  the  plea  not  averring  that  any  such  settle- 
ment had  been  made.  Baits  v.  Peters,  9  Wheat 
556;  5  Cond.  Rep.  675. 

9.  A  security  under  seal  extinguishes  a  sim- 
ple contract  debt,  because  it  is  of  a  higher  order 
and  nature.  Bank  of  Columbia  v.  Patterson's 
Adnir,  7  Cranch,  299;  2  Cond.  Rep.  501. 

10.  But  this  effect  has  never  been  allowed  to 
a  sealed  instrument,  which  merelv  recognises  an 
existmg  debt,  and  provides  a  method  of  ascer- 
taining Its  amount  and  liquidation.     Ibid. 

11.  The  obligation  of  a  contract  is  not  fulfilled 
by  a  cessio  bonorum.  The  parties  have  not 
merely  in  view  the  property  in  possession,  at  the 
time  the  contract  was  formed,  but  its  obligation 
extends  to  future  acquishions.  St7irges  v.  Crown- 
tnslueld,  4  Wheat.  122;  4  Cond.  Rep.  409. 

12.  The  official  bond  given  by  a  receiver  of 
public  moneys,  does  not  extinguish  the  simple 
contract  debt  arising  from  a  balance  of  account 
due  from  him  to  the  United  Stales.  An  action 
of  assumpsit  for  the  balance  of  account,  and 
»n   action  of  debt  upon  the  bond  against  the 


principal  and  sureties,  maybe  maintained  at  th9 
same  time.  Walton  v.  The  United  States,  9  Wheat. 
651;  5  Cond.  Rep.  717. 

13.  Where  higher  security  is  given  by  the 
debtor,  prima  facie,  the  law  presumes  it  in- 
tended as  an  extinguishment  of  the  debt.  Aliter, 
where  it  is  the  bond  of  a  third  person.  United 
States  v.  Lyman,  1  Mason's  C.  C.  R.  482. 

14.  If  the  vendor  of  property  accept  of  a  note 
or  bill  in  satisfaction  of  his  debt,  he  cannot  sue 
his  original  debtor,  provided  there  was  no  fraud 
or  unfairness  on  the  part  of  the  vendee.  Parker 
V.  The  United  States,  1  Peters'  C.  C.  R.  262. 

15.  If  the  vendor  without  an  agreement  to  re- 
ceive the  note  of  the  vendee  in  payment,  take 
such  note  and  transfer  it,  his  right  of  action  on 
the  contract  of  sale  is  taken  away  as  long  as  the 
note  is  out  of  his  possession ;  and  he  can  only 
sue  on  the  contract  when  he  gets  back  the  note, 
and  has  it  in  his  power  to  return  it  to  the  ven- 
dee.    Ibid. 

16.  A  bond  given  to  secure  the  payment  of 
duties  on  imported  goods  is  not  an  extinguish- 
ment of  the  debt,  but  merely  security  for  the 
payment.  United  States  v.  Lyman,  1  Mason's 
C.  C.  R.  482.  United  States  v.  Ashley,  where 
it  was  held,  that  though  both  partners  in  a  firm 
were  bound  on  the  importation  of  goods,  for  the 
duties,  yet  a  bond  given  by  one,  extinguished 
this  obligation,  and  made  it  his  separate  debt. 
Ibid. 

17.  The  reception  of  a  bond  for  duties  on 
merchandise  imported,  does  not  extinguish  the 
debt  of  the  importer  to  the  United  States  for 
the  duties.  Meridith  et  al.  v.  The  United  Slates, 
13  Peters,  486. 

18.  Where  the  endorsed  notes  of  A  became 
due,  and  were  taken  up  at  the  banks,  and  new 
notes  signed  by  A,  and  B  his  partner,  and  en- 
dorsed, were  received  by  the  banks  in  their 
stead:  it  was  held,  that  by  such  substitution 
the  old  notes  were  extinguished.  Russell  v. 
Perkins,  1  Mason's  C.  C.  R.  368. 

19.  Taking  of  a  bill  of  exchange  is,  at  most, 
only  prima  facie  evidence  of  a  satisfaction  and 
extinguishment  of  an  antecedent  debt.  Query, 
How  far  even  this  is  to  be  relied  on,  as  a  gen- 
eral presumption  in  foreign  states'?  A  copy  of 
the  protest  for  non-acceptance  need  not  accom- 
pany the  notice  of  dishonour.  It  is  sufficient 
to  produce  it  at  the  time.  Wallace  v.  A gry,  4 
Mason's  C.  C.  R.  386. 

20.  If  the  vendor  of  lands,  takes  a  negotiable 
note  from  the  vendee,  endorsed  by  a  third  per- 
son, payable  at  a  future  time  by  instalments, 
this  is  such  a  distinct  security,  as  extinguishes 
the  lien  on  the  land  for  the  purchase  money. 
Gilman  v.  Brown,  1  Mason's  C.  C.  R.  192. 

21.  The  official  bond  given  by  a  receiver  of 
public  moneys,  does  not  extinguish  the  simple 
contract  debt  arising  from  a  balance  of  account 
due  from  him  to  the  United  Stales;  if  such 
bond  is  not  given  for  the  balance  due,  it  is  a 
collateral  security  for  the  faithful  perform.ance 
of  the  official  duties  of  the  officer;  and  an  ac- 
tion may  be  brought  for  the  recovery  of  the 
balance  on  the  account ;  and  an  action  of  debt 
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on  the  official  bond  to  recover  the  penalty  from 
the  securities.  Walton  v.  The  United  States,  9 
Wheat.  651 J  5  Cond.  Rep.  717. 

22.  An  executory  agreement,  without  con- 
sideration, to  receive  a  less  sum  from  the  debtor, 
in  lieu  of  a  larger  debt,  does  not  extinguish,  nor 
is  it  a  satisfaction  of  the  original  debt.  Latapee 
v.Pecholier,  2  Wash.  C.  C.  R.  180. 

23.  B.  and  I.,  partners  in  trade,  having  im- 
ported goods  from  abroad,  B.  executed  a  bond 
lor  the  duties  in  his  separate  name,  and  the 
firm  then  became  insolvent.  Held,  that  though 
both  were  bound  upon  the  importation  of  the 
goods,  for  the  duties  chargeable  on  them,  yet 
the  bond  given  by  one,  extinguished  his  obliga- 
tion for  the  duties,  and  made  it  his  separate 
debt.  United  States  v.  Astley  et  al.,  3  Wash.  C. 
C.  R.  508. 

24.  A  promissory  note  given  and  received  for 
and  in  discharge  of  an  open  account  is  a  bar  to 
an  action  upon  the  open  account,  although  the 
note  be  not  paid.  Shcehy  v.  Mandeville  et  al.,  6 
Cranch,  253  ;  2  Cond.  Rep.  362. 

25.  A  several  suit  and  judgment  against  one 
of  two  joint  makers  of  a  promissory  note,  is  no 
bar  to  a  joint  action  against  both  upon  the  same 
note.     Ibid. 

26.  The  whole  of  a  joint  note  is  not  merged 
in  a  judgment  against  one  of  the  makers  on  his 
individual  assumpsit;  but  the  other  may  be 
charged  in  a  subsequent  joint  action  if  he  plead 
severally.     Ibid. 

27.  The  recital  of  a  prior,  in  a  later  agree- 
ment, after  it  has  been  executed,  does  not  ex- 
tinguish the  former.  Bank  of  Columbia  v.  Pat- 
tersonh  Adm^r,  7  Cranch,  299;  2  Cond.  Rep. 
601. 


FACTOR. 


EXTORTION  UNDER  COLOUR  OF  OFFICE. 

1.  Where  the  United  States  instituted  an  ac- 
tion for  the  recovery  of  a  sum  of  money  on  a 
bond  given  with  sureties  by  a  purser  in  the 
navy,  and  the  defendants,  in  substance,  pleaded 
that  the  bond,  with  the  condition  thereto,  was 
variant  from  that  prescribed  by  law,  and  was 
under  colour  of  office  e.vtorted  from  the  obligor 
and  his  sureties,  contrary  to  the  statute,  by  the 
then  secretary  of  the  navy,  as  the  condition  of 
the  purser's  remaining  in  office,  and  receiving 
its  emoluments;  and  the  United  States  demur- 
red to  this  plea :  it  was  held,  that  the  plea  con- 
slitutdd  a  good  bar  to  the  action.  United  States 
y.  Tingey,  5  Peters.  115. 

2.  No  officer  of  the  government  has  a  right 
by  colour  of  his  office  to  require  from  any  sub- 
ordinate officer  as  a  condition  of  his  holding 
his  office,  that  he  should  execute  a  bond  with  a 
condition  different  from  that  prescribed  by  law. 
That  would  be,  not  to  execute,  but  to  supersede 
the  requisites  of  the  law.  It  would  be  very 
different  where  such  a  bond  was,  by  mistake  or 
otherwise,  voluntarily  substituted  by  the  parties 
for  the  statute  bond,  without  any  coercion  or 
extortion  by  colour  of  office.     Ibid. 
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1.  General  Principles. 

1.  It  is  believed  to  be  a  general  rule,  that  an 
agent,  with  limited  powers,  cannot  bind  his 
principal,  when  he  transcends  his  power.  It 
would  seem  to  follow,  that  a  person  transacting 
business  with  him.  on  the  credit  of  his  principal, 
is  bound  to  know  the  extent  of  his  authority ; 
yet,  if  the  principal  has,  by  his  declarations  or 
conduct,  authorized  the  opinion  that  he  had 
given  more  extensive  powers  to  his  agent  than 
were  in  fact  given,  he  would  not  be  permitted 
to  avail  himself  of  the  imposition,  and  to  protest 
bills,  the  drawing  of  which  his  conduct  has  sanc- 
tioned. Schirnmelpennich  et  al.  v.  Bayard  et  al., 
1  Peters.  264. 

2.  An  agent  for  collecting  of  debts  merely,  is 
not  a  factor,  wathin  the  meaning  of  the  thirteenth 
section  of  the  Virginia  act  of  limitations.  Hop- 
kirk  v.  Bell,  3  Cranch,  454 ;   1  Cond.  Rep.  595. 

3.  The  agent  who  makes  insurance  for  his 
principal,  has  authority  to  abandon  without  a 
formal  letter  of  attorney.  7'Ae  Chesapeake  Ins. 
Co.  V.  Starke,  6  Cranch,  268;  2  Cond.  Rep.  367. 

4.  The  act  of  an  agent,  done  without  authority, 
may  be  ratified  by  the  principal,  so  as  to  bind 
him  in  the  same  manner  as  if  an  original  author- 
ity had  existed,  darkens  Ex'rs  v.  Van  Riemsdyk, 
9  Cranch,  153;  3  Cond.  Rep.  319. 

5.  By  the  well  settled  principles  of  commercial 
law,  the  consignee  is  the  authorized  agent  of  the 
owner,  whoever  he  may  be,  to  receive  the  goods; 
and  by  his  endorsement  of  the  bill  of  lading  to 
a  bona  fide  purchaser  for  a  valuable  considera- 
tion, without  notice  of  any  adverse  interest,  the 
latter  becomes,  as  against  all  the  world,  the 
owner  of  the  goods.  This  is  the  result  of  the 
principle,  that  bills  of  lading  are  transferable  by 
endorsement,  and  thus  may  pass  the  property. 
Conard  v.  The  Atlantic  Ins.  Co.,  1  Peters,  445. 

6.  When  an  agent  abroad  purchases  exclu- 
sively on  the  credit  of  his  principal,  or  makes 
an  absolute  appropriation  and  designation  of  the 
property  for  his  principal,  the  properly  vests  in 
the  principal  immediately  on  the  purchase.  The 
St.  Joze  Indiana,  1  Wheat.  208 ;  3  Cond.  Rep.  543. 

7.  But  when  a  merchant  abroad,  in  pursuance 
of  orders,  either  sells  his  own  goods,  or  purchases 
goods  on  his  own  credit,  and  thereby  in  reality 
becomes  the  owner,  no  property  in  the  goods 
vests  in  his  correspondent,  until  he  has  done 
some  notorious  act  to  divest  himself  of  his  title, 
or  has  parted  with  the  possession  by  an  actual 
and  unconditional  delivery  for  the  use  of  such 
correspondent.     Ibid. 

8.  A  and  B  shipped  a  cargo  of  goods  for  C, 
but  consigned  them  to  D,  the  partner  of  E.  Be- 
fore the  arrival  of  the  goods,  D  died.  C  became 
bankrupt,  and  the  defendant,  under  a  power  of 
attorney  from  E,  took  possession  of  them,  sold 
them,  and  remitted  part  of  the  proceeds  to  E, 
at  the  same  time  informing  A  and  B  of  his  hav- 
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ing  taken  possession  of  the  goods;  and  when  he 
remitted,  in  part,  their  proceeds  to  E,  he  advised 
A  and  B  of  such  remittances,  who  approved  of 
the  whole  of  his  proceedings.  Held,  that  the 
defendant  did  not  become  the  agent  of  the 
shippers,  but  was  the  agent  of  E;  and  any 
remittances  made  to  E,  of  which  advice  was 
not  given  by  the  defendant  to  A  and  B,  that 
they  were  for  the  proceeds  of  the  goods,  were 
not  a  payment  to  A  and  B.  Holt  et  at.  v.  Dorsey, 
1  Wash.  C.  C.  R.  396. 

9.  Where  an  agent  abroad  is  directed  not  to 
sell  for  less  than  the  first  cost  and  charges,  and 
an  invoice  accompanies  the  letter,  slating  the 
prices  of  the  articles,  and  the  amounts  of  the 
charges  on  the  shipments,  the  price  stated  in 
the  invoice  is  the  maximum  by  which  he  is  to 
to  be  governed.  He  has  nothing  to  do  with  the 
actual  cost  of  the  articles.  Loraine  v.  Carlwriaht, 
3  Wash.  C.  C.  R.  151.  °    ' 

10.  The  ratification  of  the  acts  of  an  agent, 
whose  acts  had  been  without  authority,  thus  to 
give  validity  to  such  acts,  as  if  they  had  been 
strictly  authorized  in  the  first  instance,  may  be 
done  not  only  directly,  but  by  collateral  acts,  as 
if  the  principal,  knowing  all  the  circumstances, 
accept  or  even  demand  the  purchase-money  for 
that  which  the  agent  sold.     Ibid. 

11.  An  agent  who  is  party  to  an  illegal  trans- 
action, and  has  in  his  hands  the  proceeds,  may 
set  up  such  illegality  against  the  action  of  any 
party  concerned  with  him.  Fales  v.  Mahurv,  2 
Gallis.  C.  C.  R.  563.  •^' 

12.  If  an  agent  to  collect  and  receive  payment 
of  bills,  transmit  them  to  his  own  private  agent 
to  receive  the  money,  and  place  the  amount,' 
when  received,  to  his  own  private  credit,  pay- 
ment to  such  agent  is  payment  to  the  original 
agent)  and  if  there  be  a  failure,  it  is  the  loss  of 
the  latter,  and  not  of  the  former.  This  applies 
with  more  force  where  the  money  has  been 
drawn  by  a  bill  in  favour  of  a  third  person 
which  has  been  accepted  before  the  failure! 
Ibid. 

13.  A  factor  is  bound  to  good  faith  and  rea- 
sonable ililigence.  He  cannot  pledge  the  pro- 
perty of  his  principal  for  his  own  debts,  but  he 
may  do  so  for  duties  accruing  on  the  goods,  or 
for  other  purposes  where  the  usage  of  the  trade 
allows  it.    Evans  v.  Potter,  2  Gallis.  C.  C.  R.  14. 

14.  If  the  factor  sell,  bona  fide,  the  goods  of  his 
principal  for  a  valuable  consideration,  by  assign- 
ing over  the  bill  of  lading,  the  sale  is  valid 
against  the  principal.  But  such  a  sale  is  not 
valid,  unless  the  bill  of  ladinir  for  the  goods  has 
been  received  by  the  factor.  Walter  et  at.  v.  Ross 
et  al,  2  Wash.  C.  C.  R.  283. 

15  The  principal  may  follow  the  m.oney  in 
the  hands  of  the  purchaser,  and  if  not  paid  to 
the  factor,  he  may  receive  it.     Ibid. 

16.  A  factor  has  no  property  or  interest  in  the 
goods  of  his  principal,  beyond  his  commissions, 
and  cannot  control  the  right  of  the  principa 
over  them.     Ibid.  i'        f 

17.  The  possession  of  goods  by  an  agent  is 
the  possession  of  the  principal.    MernUlf  Fos- 

^"  ■^u^'^'"'  ^  Baldwin's  C.  C.  R.  533. 

18.  The  goods  of  a  principal  in  the  hands  of 
Vol.  I.  —  6:^ 


an  agent  cannot  be  taken  in. execution  for  the 
debts  of  the  agent,  or  where  goods  were  deli- 
vered under  a  special  contract  of  consignment 
for  their  sale  or  return,  on  terms  stipulated,  if 
the  contract  was  bona  fide.     Ibid. 

19.  Whatever  an  agent  does  or  says  in  refer- 
ence to  the  business  in  which  he  is  at  the  time 
employed,  and  within  the  scope  of  his  author- 
ity, is  done  or  said  by  the  principal ;  and  may 
be  proved  as  well  in  a  criminal  as  a  civil  case, 
in  like  manner  as  if  all  the  evidence  applied 
personally  to  the  principal.  American  Fur  Com- 
pany V.  The  United  States,  2  Peters,  358. 

20.  If  a  party,  knowing  that  his  agent  is  about 
to  procu-re  insurance  for  him,  withheld  informa- 
tion for  the  purpose  of  misleading  the  under- 
writer, it  is  a  fraud  which  is  fatal  to  the  insu- 
rance. M-Lanahan  v.  The  Universal  Ins.  Co.,  1 
Peters,  170. 

21.  A  factor  to  whom  a  general  shipment  has 
been  entrusted  as  security  for  advances,  expenses 
and  commissions,  has  a  special  property  only  in 
the  shipment ;  and  subject  to  his  lien  for  these 
charges,  the  owner  may  dispose  of  them  as  he 
pleases,  and  his  conveyance  will  carry  the  right. 
The  Packet,  3  Mason's  C.  C.  R.  334. 

22.  If  a  factor,  with  a  del  credere  commis- 
sion, sells  the  goods  of  his  principal,  and  takes 
negotiable  securities  in  payment,  and  fails  before 
they  become  due,  having  assigned  these  securi- 
ties to  his  assignees,  in  favour  of  his  creditor.?, 
and  the  assignees,  when  the  notes  fall  due, 
receive  the  money,  the  principal  may  recover 
the  amount  from  such  assignees,  subject  to  a 
deduction  of  the  lien  of  the  factor  for  his  com- 
missions and  charges.  Thompson  v.  Perkins  et 
al.,  3  Mason's  C.  C.  R.  232. 

23.  The  principal  is  entitled  to  recover,  wher- 
ever he  can  trace  his  own  propert}-,  and  distin- 
guish it  or  its  proceeds,  from  the  mass  of  the 
property  of  his  factor.     Ibid. 

24.  If  it  has  been  sold,  and  notes  taken  in 
payment,  and  these  can  be  specifically  ascer- 
tained, they  remain  the  property  of  the  prin- 
cipal, antl  he  has  a  right  to  receive  them,  dis- 
charging at  the  same  time  any  lien  of  the  factor. 
Ibid. 

25.  It  makes  no  difference  whether  the  factor 
be  with  or  without  a  del  credere  commission. 
Such  a  guarantee  is  not  a  direct,  original  liability 
to  Ihe  principal,  in  the  same  way  as  if  the  factor 
was  himself  the  purchaser,  excluding  the  lia- 
bility of  the  original  purchaser;  it  is  merely  an 
undertaking  to  pay,  in  case  there  should  be  a 
failure  of  payment  by  the  buyer.     Ibid. 

26.  An  agent,  who,  in  his  character  of  agent, 
collects  a  debt  due  to  his  principal,  and  retains 
it  by  contract  of  loan  with  his  principal  as  debtor, 
entered  into  before  the  debt  was  collected,  is 
not  entitled  to  commissions.  Short  v.Skipwith, 
1  Brockenb.  C.  C.  R.  103. 

27.  A  factor  sells  bills  of  his  principal  to  C,  on 
a  credit,  and  takes  in  payment  a  note  of  a  pre- 
vious date,  having  three  months  to  run,  drawn 
by  A,  and  entlorsed  by  B,  who  were  in  good 
credit  at  the  time;  the  note  was  not  endorsed 
by  C.  Held,  that  the  circumstances  of  the  note 
being  of  previous  date,  and  not  endorsed  by  the 
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purchaser  of  the  bills,  are  not  of  themselves,  per 
se,  sufficient  to  outweigh  the  fact  that  the  drawer 
and  endorser  of  the  note  were  in  good  credit  at 
the  time  of  the  transaction.  Nor  was  it  of  any 
consequence  that  the  name  of  C,  the  purchaser, 
was  not  communicated  by  the  factor  to  his  prin- 
cipal, the  principal  not  having  required  it.  Hamil- 
ton et  al.  V.  Cunningham^  2  Brockenb.  C.  C.  R. 
350. 

28.  An  agent  does  not  bear  the  same  relation 
to  his  principal,  that  the  holder  of  a  bill  of  ex- 
change does  to  the  drawer  and  endorser.  The 
same  negligence  or  omission  that  will  deprive 
the  holder  of  all  recourse  against  the  drawer  or 
endorser,  will  not  subject  the  agent  to  his  prin- 
cipal, to  the  extent  of  the  bill  placed  in  his  hands 
for  collection.     Ihid. 

29.  The  relation  of  principal  and  agent  is  go- 
verned by  the  general  rules  of  law,  founded  on 
reason;  and  if  the  principal  suffers  through  the 
remissness  or  negligence  of  the  agent,  the  actual 
loss  sustained  by  the  principal,  in  consequence 
of  such  misconduct,  is  the  standard  by  which 
his  damages  must  be  measured.     Ihid. 

30.  The  factor  to  whom  commercial  paper  is 
transmitted  for  colleclion,  but  who  does  not  make 
himself  a  party  by  putting  his  name  upon  the 
paper,  is  an  ordinary  agent,  governed  by  the  law 
which  regulates  the  relations  between  principal 
and  agent  generally;  and  is  not  subject  to  the 
law  merchant,  which  relates  to  bills  of  exchange. 
Ibid. 

31.  In  the  admiralty,  where  the  factor  and  the 
persons  claiming  a  d-erivative  title  under  the 
owner,  contest  the  right  to  the  proceeds,  the 
court  will  decide  ujv^n  the  equities  of  all  con- 
cerned, and  decree  the  amount  of  the  lien  to  the 
factors,  and  the  residue  of  the  proceeds  to  the 
other  claimants.  If  in  such  a  case,  a  factor  sets 
up  a  title  as  general  owner,  and  not  merely  for 
a  lien,  he  will  not  be  entitled  to  costs.  The  Ship 
Packet,  3  Mason's  C.  C.  R.  334. 

32.  If  an  agent  to  collect  and  receive  payment 
of  bills,  transmit  them  to  his  own  private  agent, 
to  receive  the  money  and  place  the  amount, 
when  received;  to  his  private  credit,  payment  to 
such  agent  is  payment  to  the  original  agent; 
and  if  there  be  a  failure,  it  is  the  loss  of  th-e 
latter,  and  not  of  his  principal.  Taber  v.  Perrot, 
2iGariis.  C.  C.  R.  565. 

33.  A  fortiori,  this  applies,  where  the  money 
has  been  drawn  for  by  a  bill  in  favour  of  a  third 
person,  which  has  been  accepted  before  the 
failure.     Ihid. 

2.  Liability  of  Factors  to  their  Principals. 

34.  If  an  agent  to  collect  and  receive  payment 
of  bills,  tiaiismit  them  to  his  own  private  agent 
to  receive  the  money,  and  place  the  amount, 
when  received,  to  his  private  credit,  payment  to 
such  agent,  is  payment  to  the  original  agent ; 
and  if  there  be  a  failure,  it  is  the  loss  of  the 
latter,  and.  not  of  his  principal.  Taber  v.  Pcrrot 
et  al,  2  Gallis.  C.  C.  R.  565. 

35.  An  agent  or  trustee  cannot,  directly  or  in- 
directly, become  the  purchaser  of  property  which 
is  confided  to  his  care.  Church  v.  Marine  Insu- 
rance Company,  1  Mason's  C.  C.  R.  341. 


36.  A  factor  who  sells  goods  on  credit,  con- 
trary to  the  directions  of  his  principal,  becomes 
personally  responsible ;  and  the  principal  may 
recover  of  him  the  entire  amount  of  the  debt. 
Walker  v.  Smith,  4  Dall.  389. 

37.  One  who  holds  a  bill  of  exchange  merely 
as  agent,  or  as  collateral  security,  is  not  to  be 
charged  with  it,  until  he  has  received  the  amount. 
Pigou  V.  French,  1  Wash.  C.  C.  R.  278. 

38.  If  foreign  merchants  send  out  by  their 
general  agent,  written  orders  to  their  factor  in 
this  country  to  purchase  tobacco  on  their  ac- 
count, but  to  ship  it  in  the  name  of  the  factor, 
and  by  those  orders  the  factor  is  referred  to  the 
verbal  communications  of  the  general  agent, 
who  undertakes  to  order  the  shipment  to  be 
made  in  the  name  of  another  person,  and  de- 
clares he  has  authority  from  the  foreign  mer- 
chants thus  to  control  and  vary  their  orders,  the 
factor  is  justified  in  obeying  the  new  orders, 
though  contrary  to  the  written  orders.  Manella 
et  al.  v.  Barry,  3  Cranch,  415;   1  Cond.  Rep.  581. 

39.  It  has  always  been  deemed  proper  to  hold 
agents  to  strict  account,  in  relation  to  the  orders 
they  receive,  provided  they  are  expressed  in 
plain  terms,  and  Iree  from  ambiguity ;  and  in 
this  respect,  the  same  measure  of  justice  has 
been  dealt  out  to  agents  within  the  United  States, 
acting  for  persons  abroad,  as  to  foreign  agents  or 
citizens  of  the  United  States.  Loraine  v.  Cart- 
wright,  3  Wash.  C.  C.  R.  151. 

40.  If  a  consignor  accepts  a  consignment,  he 
does  it  on  the  terras  prescribed  by  the  shipper. 
He  might  have  reject'ed  it;  but  he  cannot,  after 
accepting  it,  refuse  a  compliance  with  the  orders 
accompanying  it.     Ihid. 

41.  A  factor,  who  sells  under  a  del  credere 
commission,  and  guaranties  the  debts,  guaranties 
only  the  sales  and  receipts  of  the  money.  If 
after  receiving  the  money,  he  purchases  a  bill 
from  a  person  in  good  credit,  for  the  purpose  of 
remitting  the  proceeds  pursuant  to  directions,  he 
is  not  answerable  for  the  loss,  in  case  the  bill  is 
protested.  If,  however,  he  receives  a  bill  in 
payment,  which  he  remits,  in  case  that  is  dis- 
honoured, he  is  responsible.  Midler  v.Bohlens, 
2  Wash.  C.  C.  R.  378. 

42.  No  man  can  compel  another  to  render 
him  acts  of  friendship,  or  service  of  any  kind 
whatsoever,  gratuitously,  or  with  a  view  to  com- 
pensation. But  if  a  person  applied  to,  consents 
to  render  the  service,  and  undertakes  the  busi- 
ness, he  is  bound  to  act  in  conformity  with  the 
terms  on  which  the  request  was  made ;  and  in 
commercial  agencies,  this  rule  is  strictly  en- 
forced. Walker  et  al.  v.  Robert  Smith,  1  VVash. 
C.  C.  R.  152. 

43.  An  attorney,  authorized  to  collect  a  debt 
for  his  inincipal.  cannot  commute  that  debt  for 
one  due  by  himself  to  the  debtor,  by  the  mere 
operation  of  exchanging  one  for  the  other.  The 
debtor  cannot  say  he  has  paid  his  debt  to  the 
attorney,  by  showing  an  agreement  made  by  the 
attorney  to  credit  the  debtor,  and  debit  himself 
with  the  amount  which  he,  the  attorney,  owes. 
Kingston  v.  Kincaid,  1  Wash.  C.  C.  R.  453. 

44.  If  a  party  knows  that  A  is  the  agent  of 
several  shippers,  who  had  separate  interests  in 
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the  cargo,  he  cannot  take  the  property  of  any  of 
them  to  pay  the  debt  of  the  agent  to  him  ;  al- 
though he  is  perfectly  justifiable  in  paying  over 
the  money  for  the  use  of  the  principal  to  the 
agent.  Merrick  v.  Bernard,  1  Wash.  C.  C.  R. 
470. 

45.  Where  the  principal  can  trace  his  property 
into  the  hands  of  an  agent,  or  factor,  whether  it 
be  the  identical  article  which  first  came  into  his 
hands,  or  other  property  purchased  by  the  prin- 
cipal for  the  factor,  with  the  proceeds,  he  may 
follow  it  into  the  hands  of  the  factor,  or  of  his 
legal  representatives,  or  his  assignees,  if  he 
should  become  insolvent ;  unless  such  represen- 
tatives or  assignees  should  pay  away  the  same 
before  notice  of  the  claim  of  the  principal.  Veil 
et  al.  V.  The  Adm'rs  of  Mitchell,  4  Wash.  C.  C.  R. 
105. 

46.  Questions  between  principal  and  agent 
frequently  occur  in  courts  of  justice,  as  to  the 
construction  of  the  orders  which  are  alleged  to 
have  been  violated,  whether  they  are  positive  or 
nnqualified,  or  leave  a  discretion  to  the  agent. 
If  they  are  so  ambiguous  that  two  constructions 
may  fairly  be  given  to  them,  every  principle  of 
justice  demands  that  the  want  of  precision  in 
the  writer  should  fix  the  loss  upon  him  rather 
than  on  his  correspondent.  If  the  order  leaves 
him  a  discretion,  the  law  requires  nothing  but 
the  exercise  of  a  fair  and  honest  judgment.  But 
if  the  order  be  free  from  ambiguity,  and  is  posi- 
tive and  unqualified,  it  must  be  rigidly  obeyed, 
if  it  be  practicable ;  and  no  molive  connected 
with  the  interest  of  the  principal,  however  ho- 
nestly entertained,  or  however  wisely  adopted, 
can  excuse  a  breach  of  it.  This  is  a  g'eneral  and 
well  established  principle  of  law.  Courcier  v. 
Ritler,  4  Wash.  C.  C.  R.  551. 

47.  Where  a  factor  was  authorized  to  sell 
goods  for  a  limited  pi  ice,  and  he  afterwards  sold 
them  below  that  price,  and  sent  an  account  to 
his  principal  of  the  sales  and  prices,  and  author- 
ized him  to  draw  for  the  balance  of  the  account, 
and  the  principal  received  the  account,  and 
drew  for  the  balance,  and  made  no  objection  in 
his  letter,  or  otherwise,  to  the  conduct  of  the 
factor,  in  his  sales:  Held,  that  this  conduct 
amounted  to  a  ratification  of  the  factor's  pro-, 
ceedings.  Richmond  Manufacturing  Company  v. 
Starks  et  al,  4  Mason's  C.  C.  R.  296. 

48.  H.,  a  merchant  in  Baltimore,  consigned  a 
vessel  and  cargo  to  W.,  in  Amsterdam,  with  in- 
structions, showing,  that  on  the  failure  of  pro- 
curing a  freight  to  Batavia,  or  selling  the  vessel 
at  a  price  limited,  she  was  to  proceed  to  St.  Pe- 
tersburgh,  and  there  take  in  a  cargo  of  Russian 
goods  for  the  United  States,  but  with  instructions 
to  the  master  committing  to  him  the  manage- 
ment of  the  ulterior  voyage.  The  freight  could 
not  be  obtained,  nor  the  vessel  sold  for'the  price 
limited  ;  and  W.  purchased,  in  Amsterdam,  with 
the  concurrence  of  the  master,  a  return  cargo 
of  Russian  goods,  partly  with  the  money  of  H., 
and  partly  with  money  advanced  by  himself. 
On  the  return  of  the  vessel  to  Baltimore,  H.  ob- 
jected to  this  purchase  at  Amsterdam,  as  being 
contrary  to  orders,  and  gave  notice  to  W.,  of  his 
determination    to   hold  him   responsible  for  all 


losses  sustained  in  consequence  of  the  breach 
of  instructions;  but  rec'eived  the  goods  aii!-!  sold 
them.  W.  brought  assumpsit  against  H.,  to  re- 
cover the  mone.y  advanced.  Held,  1st,  that  W. 
had  a  demand  against* the  defendant,  which 
could  be  maintained  in  this  form  of  action.  2d, 
That  whether  or  not  the  plaintiff  could  be  made 
responsible  in  any  form  of  action  for  the  possi- 
ble loss  resulting  from  the  breaking  up  of  the 
intended  voyage  to  St.  Petersburgh,  the  defend- 
ant could  not  deduct  from  the  plaintiff's  demand, 
in  this  action,  the  amount  of  such  loss.  Wil- 
links  V.  Hollingsworlh  et  al.,  6  Wheat.  240 ;  5 
Cond.  Rep.  79. 

49.  A  factor  is  bound  to  ordinary  diligence  in 
relation  to  the  property  confided  to  him;  where 
his  orders  leave  the  management  of  the  pro- 
perty to  his  discretion,  he  is  bound  only  to  good 
faith  and  rcLsonable  conduct.  He  may  lawfully 
do  whatever  the  course  and  usage  of  the  trade 
requires;  and,  indeed,  unless  his  orders  restrict 
him,  he  is  bound  to  conform  to  this  course  of  the 
trade.     Evans  v.  Potter,  2  Gallis.  C.  C.  R.  13. 

50.  He  cannot  lawfully  pledge  the  property 
of  his  principal  for  his  own  private  debts:  but 
he  may  lawfully  pledge  it  for  the  duties  accru- 
ing thereon,  or  for  any  other  purposes  which  the 
usage  of  trade  sanctions  and  approves.     Ihid. 

51.  A  factor  in  making  sales  of  goods  on  con- 
signment, is  bound  not  only  to  good  faith,  but  to 
reasonable  diligence.  It  is  not  sufficient  that  he 
has  been  guilty  of  no  fraud,  or  of  no  gross  neg- 
ligence whic-h  would  carry  with  it  the  insignia 
of  fraud.  He  is  required  to  act  wilh  reasonable 
care  and  prudence  in  his  employment.  Burrill 
v.  PhtUips,  1  Gallis.  C.  C.  R.  .360. 

52.  He  shall  not  be  permitted  to  sell  his  own 
goods  and  take  security,  and  at  the  same  time 
to  sell  the  goods  of  his  principal  to  the  same 
party  without  security;  he  is  bound  to  exercise 
at  least  as  much  care  and  diligence  as  to  his  fac- 
torage, as  to  his  own  private  concerns.     Ibid. 

53.  In  assumpsit  against  a  consignee  of  goods, 
stating  the  contract  to  be,  "sell  the  same,  and 
render  a  reasonable  account,"  damages  for  not 
remitting;  whon  exchange  was  favourable,  can- 
not be  recovered.  Pope  et  al.,  v.  Barrett,  1  Ma- 
son's C.  C.  R.  117. 

54.  Where  goods  are  consigned  to  an  agent  or 
factor  to  sell,  and  he  refuses  to  render  any  "ac- 
count of  the  sales,  the  most  unfavourable  pre- 
sumptions which  the  evidence  admits  of,  ought 
to  be  made  against  him,  in  respect  to  the  amount 
and  value  of  the  goods  sold  and  unaccounted 
for.     Ibid. 

55.  A  factor  cannot  pledge  the  goods  of  his 
principal  for  his  own  debt ;  and  if  he  does,  the 
principal  may,  after  demand  and  refusal,  main- 
tain trover  for  them  against  the  pawnee.  Van 
Amringe  v.  Peabody,  1  Mason's  C.  C.  R.  440. 

56.  An  agent  or  factor  who  is  ordered  by  his 
principal  to  ship  goods  in  his  possession,  has  no 
right  to  retain  more  than  enough  to  secure  such 
lien  as  he  may  have.  He  may  do  this,  and  obey 
the  order  as  to  the  balance ;  or  he  may  send  the 
whole  to  his  consignee  at  the  place  directed, 
with  orders  to  deliver  them  to  the  principal  on 
being  paid.     But  if  he  retain  the  whole,  because 
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of  a  lien  to  a  small  amount,  and  any  loss  results 
from  his  breach  of  orders,  he  is  responsible. 
Jolly  V.  Blanchard,  1  Wash.  C.  C.  R.  252. 

57.  If  one  merchant  is  in  the  habit  of  efTect- 
ing  insurance  for  another,  and  neglects,  when 
ordered  to  have  one  effected,  he  is  himself  an- 
swerable for  the  loss,  as  if  he  had  insured,  and 
is  entitled  to  the  premium.  If  he  can  excuse 
himself  for  not  obeying  his  orders,  he  is  answer- 
able for  nothing ;  if  he  camiot,  he  is  so  for  the 
whole.  Morris  v.  Summers,  2  Wash.  C.  C.  R. 
203. 

58.  If  an  agent  or  factor  sell  the  goods  of  his 
principal,  and  has  not  received  payment,  or  hav- 
ing received  it,  invests  it  in  property  for  the  use 
of  his  principal,  or  marks  and  puts  it  away  as 
his,  the  latter  has  a  right  to  it,  and  is  entitled  to 
all  the  profits  made  from  it,  either  as  against  the 
factor,  or  his  general  creditors.  Aliter,  if  the 
factor  applies  the  money  to  his  own  use,  charg- 
ing himself  with  the  same  in  account  with  the 
principal.  Hourquebie  v.  Girard^s  AdmW,  2 
Wash.  C.  C.  R.  212. 

59.  C.  &  Co.,  merchants  of  Boston,  owners  of 
a  ship  proceeding  on  freight  from  Havana,  to  the 
consignment  of  B.  &  Go.,  at  Leghorn,  and  to  re- 
turn to  Havana,  instructed  B.  &  Co.  to  invest  the 
freight,  estimated  at  four  thousand  six  hundred 
petsos;  two  thousand  two  hundred  in  marble 
tiles,  and  the  residue  after  paying  disburse- 
ments, in  wrapping  paper.  B.  &  Co.  undertook 
to  e.vecute  these  orders.  Instead,  however,  of 
investing  two  thousand  two  hundred  petsos  in 
marble,  they  invested  all  the  funds  which  came 
into  their  hands  in  wrapping  paper,  which  was 
received  by  the  captain  of  the  ship,  and  was 
carried  to  Havana,  and  there  sold  on  account  of 
C.  and  Co.,  and  produced  a  loss,  instead  of  the 
profit  which  wo-uld  have  resulted,  had  the  in- 
vestment been  made  in  marble  tiles.  As  soon 
as  information  of  the  breach  of  orders  was  re- 
ceived, C.  &  Co.  addressed  a  letter  to  B.  &  Co., 
expressing,  in  strong  terms,  their  disapprobation 
of  the  departure  from  their  orders;  but  did  not 
signify  their  determination  to  disavow  the  trans- 
action entirely,  and  consider  the  paper  as  sold 
on  account  of  B.  &  Co.  Held,  that  C.  &  Co. 
were  entitled  to  recover  damages  for  the  breach 
of  their  orders  ;  that  their  not  having  given  no- 

^tice  to  B.  &  Co.,  that  the  paper  would  be  con- 
sidered as  sold  on  their  account,  did  not  injure 
their  claim  ;  and  that  the  amount  of  the  damages 
may  be  determined  by  the  positive  and  direct 
loss  arising  plainly  and  immediately  from  the 
breach  of  the  orders.  Bell  et  al.  v.  Cunning- 
hamfZ  Peters,  69. 

60.  If  the  principal,  after  a  knowledge  that 
his  orders  have  been  violated  by  his  agents,  re- 
ceives merchandise  purchased  for  him  contrary 
to  orders,  and  sells  the  same  without  signifying 
any  intention  of  disavowing  the  acts  of  the 
agent,  an  inference  in  favour  of  the  ratification 
of  the  acts  of  the  agent  may  fairly  be  drawn 
by  the  jury.  But  if  the  merchandise  was  re- 
ceived by  the  principal,  under  a  just  confidence 
that  his  orders  to  his  agent  had  been  faithfully 
executed,  such  an  inference  would  be,  in  a  high 
degree,  unreasonable.     Ibid.  8L 


61.  The  faithful  execution  of  orders  which  an 
agent  or  correspondent  has  contracted  to  exe- 
cute, is  of  vital  importance  in  commercial  trans- 
actions, and  may  often  affect  the  injured  party 
far  beyond  the  actual  sum  misapplied.  A  failure 
in  this  respect  may  entirely  break  up  a  voyage, 
and  defeat  the  whole  enterprise.  Speculative 
damages,  dependent  on  possible,  successive 
schemes,  ought  not  to  be  given  in  such  cases  j 
but  positive  and  direct  loss,  resulting  plainly  and 
immediately  from  the  breach  of  orders,  may  be 
taken  into 'the  estimate.     Ibid.  85. 

62.  The  jury,  in  an  action  for  damages  for 
breach  of  orders,  may  compensate  the  plaintiff 
for  actual  loss,  and  not  give  vindictive  uamages. 
The  profits  which  would  have  been  obtained  on 
the  sale  of  the  article  directed  to  be  purchased, 
may  be  properly  allowed  as  damages.  Ibid. 
86. 

63.  If  the  factor  has  transmitted  to  his  princi- 
pal an  account  of  sales,  mentioning  the  names 
of  the  purchasers,  and  times  of  credit,  the  bur- 
then of  proof  lies  on  the  principal  to  show  that 
the  purchasers  were  not  in  good  credit,  or  repu- 
ted to  be  so.  Gerbier  v.  Emory,  2  Wash.  C.  C. 
R.  413. 

64.  The  relinquishment  of  commissions  on  an 
agency  does  not  release  the  agent  from  his  re- 
sponsibilities to  his  principal.     Walker  v.  Smith, 

1  Wash.  C.  C.  R.  152. 

65.  An  agent  who  does  not  comply  with  in- 
structions is  liable  for  the  loss  incurred  thereby, 
although  the  services  were  gratuitous.     Ibid. 

66.  An  agent,  if  a  discretion  is  given  to  him, 
is  bound  to  act  to  the  best  of  his  judgment  for 
the  benefit  of  his  employer.  If  his  orders  be 
positive,  he  must  either  refuse  to  act,  or  he  is 
bound  to  a  strict  observance  of  them.  He  can- 
not exercise  his  own  judgment,  but  as  to  the 
best  mode  of  executing  the  orders  according  to 
their  terms.  If  the  orders  are  amij;guous,  the 
construction  must  be  taken  most  strongly  against 
him  who  gave  them.  Kingston  v.  Kincaid,  1 
Wash.  C.  C.  R.  453. 

67.  A  consignee  who  receives  merchandise 
from  a  supercargo  for  sale,  and  who  knows  that 
the  supercargo  is  the  agent  of  others,  contracts 
a  debt  with  the  shipper  for  this  portion  of  the 
cargo ;  and  the  .supercargo  has  no  right  to  ap- 
propriate the  same  to  the  payment  of  his  pri- 
vate debt.  Merrick  v.  Bernard.  1  Wash.  C.  C. 
R.  479. 

68.  Where  the  insurance  has  been  imperfectly 
made  and  not  altogether  neglected,  it  may  be 
questioned  whether  the  agent  is  liable  for  more 
than  damages  equal  to  the  chance  of  indemnity, 
which  would  have  been  afforded  by  the  e.vact 
execution  of  the  order.  '  De  Taslclt  v.  Crousxllat, 

2  Wash.  C.  C.  R.  132. 

69.  A  claim  of  damages  against  an  agent, 
upon  the  orders  of  his  principal,  which  he  is 
charged  with  neglecting,  is  not  entitled  to  favour 
if  the  order  has  been  couched  in  doubtful  terms. 
Ibid. 

70.  If  a  reasonable  diligence  has  been  used 
to  effect  insurance  for  his  principal,  he  is  not 
liable.     Ibid. 

11.  The  neglect  of  an  agent  to  give  notice  to 
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his  principal  that  he  could  not  effect  insurance 
as  ordered,  will  make  him  liable.     Ibid. 

72.  An  action  cannot  be  maintained  against 
the  agent  for  transactions  with  his  principal 
through  him,  unless  the  agent  has  specifically 
agreed  he  will  be  answerable  for  his  principal. 
Bradford  v.  Eastburn,  2  Wash.  C.  C.  R.  219. 

73.  Where  the  agent  has  acted  illegall,)-,  in 
refusing  to  deliver  goods  sent  by  his  principal  to 
him  for  others,  upon  a  contract  for  their  sale  or 
delivery  made  with  the  principal,  the  remedy  is 
by  action  against  the  principal,  and  not  against 
the  agent.     Ibid. 

74.  Where  an  agent  voluntarily  disobeys  the 
instructions  of  his  principal,  and  converts  to  his 
own  use  a  sum  of  money  belonging  to  his  prin- 
cipal, to  which  a  definite  and  .«;pecific  destination 
is  given  by  the  principal,  and  the  article  into 
which  the  agent  is  directed  to  convert  the  mo- 
ney subsequently  acquires  great  additional  value, 
the  agent  is  not  only  responsible  for  the  money 
so  misapplied  with  legal  interest,  but  is  account- 
able for  the  article  into  which  it  ought  to  have 
been  converted.  Short  v.Skipwith.  1  Brockenb. 
C.  C.  R.  103. 

75.  A,  the  principal,  residing  in  Europe,  di- 
rects his  agent,  B,  residing  in  Virginia,  by  letter 
bearing  date  December  20,  1787,  to  convert  the 
funds  in  his  hands  belonging  to  his  principal,  into 
certificates,  which  B  fails  to  do.  In  the  spring 
of  1788,  B  determines  to  relinquish  the  agency, 
and  places  A's  funds  in  the  hands  of  C,  e.vcept 
a  certain  sum  which  is  not  accounted  for.  C 
invests  the  funds  in  certificates,  according  to 
previous  instructions.  Held,  that  B  is  charge- 
able with  the  certificates  which  he  ought  to 
have  purchased  with  the  remaining  funds,  at  the 
rate  at  which  C  purchased  the  certificates  in 
1789.  But  he  is  accountable  for  the  certificates 
with  their  legal  interest  only,  and  not  with  the 
certificates  into  which  the  interest  might  have 
been  annually  converted.     Ibid. 

76.  Where  a  commission  merchant  takes  a 
bond  for  a  simple  contract  debt  due  to  him  for 
goods  sold  on  commission,  and  includes  in  the 
same  instrument  a  debt  due  to  himself,  he  makes 
himself  answerable  to  his  principal  for  the 
amount  of  the  goods,  as  he  has  deprived  him  of 
the  means  of  pursuing  his  debtor,  by  extinguish- 
ing the  debt  due  by  simple  contract.  Jackson 
V.  Baker,  1  Wash.  C.  C.  R.  394. 

77.  Plaintiff  em  ployed  defendant  to  sell  goods 
on  commission.  He  sold  part,  and  entrusted  the 
other  part  to  his  clerk,  who  ran  away  with  the 
goods  and  money.  The  agent  was  liable  for  the 
money  received  by  him,  and  lost  by  the  perfidy 
of  his  clerk.  Read  v.  Bertrand,  4  Wash.  C.  C. 
R.  514. 

78.  A  merchant  of  Philadelphia  sent  a  cargo 
of  coffee  to  his  correspondent  in  Bordeaux,  and 
wrote  as  follows^  "Make  sale  of  the  coffee  im- 
mediately on  arrival,  and  forward  the  returns  in 
the  articles  mentioned  by  the  same  vessel."  It 
was  the  duty  of  the  agent  to  sell  immediately 
on  arrival,  no  matter  at  what  loss,  if  he  could,  or 
as  soon  as  he  could.  He  had  no  risht  to  exer- 
cise a  discretion.  Courcier  v.  RiUer^^  Wash.  C. 
C.  R.  559.  ' 
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79.  If  an  agent  disobeys  his  orders,  and  makes 
a  full  and  candid  statement  to  his  principal  of 
all  the  facts  upon  which  his  judgment  was  exer- 
cised, and  the  latter  makes  no  objection  to  his 
conduct,  or  is  silent  respecting  it ;  this  amounts 
to  a  recognition  of  it,  and  will  excuse  the  asent. 
Ibid. 

80.  Where  an  agent  has  in  part  executed  the 
orders  of  his  principal,  and  the  principal  receives 
the  proceeds  of  the  property  sold  by  him,  in 
obedience  of  his  orders,  this  does  not  excuse  the 
agent  for  violations  of  orders  as  to  other  property. 
Ibid. 

3.  Liabilities  of  Principals  to  Factors,  and  to 
others. 

81.  Where  a  factor  makes  advances,  it  is 
legally  to  be  inferred,  independent  of  any  actual 
agreement  to  that  effect,  that  they  were  not 
made  without  recourse  to  the  principal:  the  ge- 
neral rule  is,  that  they  are  made  on  the  joint 
credit  of  the  fund  and  the  party;  and  the  factor 
may  relinquish  his  lien  on  the  fund,  without  at 
all  affecting  his  personal  remedy.  Burrell  v. 
Phillips,  1  Gallis.  C.  C.  R.  360. 

82.  If  he  agree  that  for  advances  made,  '=he 
will  hold  for  reimbursement  on  the  amount  and 
nett  proceeds  of  the  goods,"  which  are  only  con- 
sidered answerable  for  said  amount  advanced," 
it  is  a  waiver  of  any  personal  claim.  Peisch  v. 
Di.ron,  1  Mason's  C.  C.  R.  9. 

83.  A  promise  by  a  factor  that  he  would  write 
to  his  principal  to  get  insurance  done,  does  not 
bind  the  principal  to  insure.  Randolph  v.  IVare, 
3  Cranch,  503 ;   1  Cond.  Rep.  608. 

84.  It  is  believed  to  be  a  general  rule  that  an 
agent,  with  limited  powers,  cannot  bind  his 
principal  when  he  transcends  his  power.  It 
would  seem  to  follow,  that  a  person  transacting 
business  with  him  on  the  credit  of  his  principaf. 
is  bound  to  know  the  extent  of  his  authority! 
Vet,  if  the  principal  has,  by  his  declaration  or 
conduct,  authorized  the  opinion  that  he  had- 
given  more  extensive  powers  to  his  agent  than 
were  in  fact  given,  he  could  not  be  permitted  to- 
avail  himself  of  the  imposition,  and  protest  bills 
of  exchange,  the  drawing  of  which  his  conduct 
had  sanctioned.  Schimmelpennich  et  al.  v.  Bayard 
et  al,  1  Peters,  264. 

85.  Whatever  an  agent  does  or  .says  in  refer- 
ence to  the  business  in  which  he  is  at  the  time 
employed,  and  within  the  scope  of  his  authority, 
is  done  or  said  by  the  principal ;  and  may  be 
proved  as  well  in  a  criminal  as  a  civil  case,,  in, 
like  manner  as  if  all  the  evidence  applied  per- 
sonally to  the  priiicipah  American  Fur  Com- 
pany V.  The  United  States,  2  Peters,  358. 

86.  The  general  rule  i.s,  that  the  principal  is 
bound  by  the  act  of  his  agent  no  further  than  he 
authorizes  that  agent  to  bind  him;  but  the  ex- 
tent of  the  power  given  to  an  agent,  is  decided 
as  well  from  facts,  as  irom  e.vpress  delegation. 
In  the  estimate  or  application  of  these  facts  the 
law  has  regarded  the  public  security ;  and  often 
applies  the  rule,  that  he  who  trasts  must  pay. 
So,  also,  collusion  with  an  agent  to  get  a  debt 
paid  through  the  intervention  of  one  in  failing 
circumstances,  has  been  held  to  make  the  priu- 
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cipal   liable   on    account   of    immoral   dealing. 
Parsons  v.  Armor  Sf  Okey,  3  Peters,  413. 

87.  Where  the  agent  has  acted  illegally,  in 
refusing  to  deliver  goods  sent  by  his  principal  to 
him  for  others,  upon  a  contract  for  their  sale  or 
delivery  made  with  the  principal,  the  remedy  is 
by  action  against  the  principal  and  not  against 
the  agent.     Ibid. 


FALSE  IMPRISONMENT. 

It  is  false  imprisonment  to  detain  another  by 
threats  of  violence  to  his  person,  or  deprive  him 
of  the  freedom  of  going  where  he  will,  by  the 
well  grounded  apprehension  of  personal  danger, 
though  no  assault  is  committed.  Baldwin's  C. 
C.  R.  600. 


FEDERAL  GOVERNMENT. 

1.  The  powers  of  the  federal  government  are 
limited.  United  Stales  v.  Bailey,  1  M'Lean's  C. 
C.  R.  236. 

2.  It  possesses  no  principal  powers  but  such 
as  have  been  delegated  to  it.     Ibid. 

3.  Congress  have  power  to  regulate  commerce 
among  the  Indian  tribes,  which  afTords  a  wide 
scope  for  legislation.     Ibid. 

4.  It  has  a  right  to  select  the  means  which 
have  a  direct  relation  to  the  object,  in  the  regu- 
lation of  commerce  with  the  Indians.     Ibid. 

5.  Such  are  the  provisions  of  the  intercourse 
law  of  1802.     Ibid. 

6.  But  congress  cannot,  under  this  investure 
of  power,  exercise  a  general  jurisdiction  over  an 
Indian  territory  within  a  state.     Ibid. 

7.  Congress  cannot  punish  for  an  offence 
within  thelndian  territory,  in  a  state  which  has 
no  relation  to  the  Indians,  and  which  cannot 
affect  their  commerce.     Ibid. 

8.  The  act  of  1817,  which  assumes  to  exercise 
a  general  jurisdiction  over  Indian  countries, 
within  a  state,  is  unconstitutional,  and  of  no 
effect.     Ibid. 

9.  The  crime  of  murder  charged  against  a 
>  white  man  in  the  Cherokee  country,  within  the 

state  of  Tennessee,  cannot  be  punished  in  the 
courts  of  the  United  States.     Ibid. 

10.  Under  the  power  to  regulate  commerce 
with  the  Indian  tribes,  congress  have  power  to 
prohibit  all  intercourse  with  them,  except  under 
a  license.  United  States  v.  Cisna,  1  MLean'.s  C. 
C.  R.  257. 

11.  The  power  is  the  same  as  to  regulate 
commerce  among  foreign  nations.     Ibid. 

12.  Under  the  treaty-making  power,  certain 
political  relations  have  been  established  between 
the  United  States  and  the  Indian  tribes.     Ibid. 

13.  The  laws  regulating  intercourse  with  the 
Indians,  were  intended  to  operate  on  communi- 
ties somewhat  remote  from  a  white  population. 
Ibid. 

14.  The  exception  in  the  act  of  1802,  refers 
to  Indian  tribes  at  that  time  surrounded  by  a 
white  population.     Ibid. 


15.  The  power  of  congress  to  regulate  com- 
merce with  the  Indians,  does  not  necessarily 
cease  on  their  being  included  within  the  limits 
of  a  state.     Ibid. 

16.  The  federal  relations  should  be  withdrawn 
from  the  Indians  within  a  state,  by  the  concur- 
rent acts  of  the  federal  and  state  governments. 
Ibid. 

17.  But,  if  no  such  acts  take  place,  and  the 
Indians  occupy  a  territory  of  very  limited  ex- 
tent, surrounded  by  a  white  population,  which 
necessarily  have  daily  intercourse  with  the  In- 
dians, and  it  becomes  impracticable  to  enforce 
the  law,  the  federal  jurisdiction  must  cease. 
Ibid. 

18.  Congress  have  the  power  to  authorize  the 
President  to  lease  lead  mines  within  the  state 
of  Illinois.  The  United  States  v.  Gratiot  et  ah,  1 
M'Lean's  C.  C.  R.  454. 

19.  A  lease  for  smelting  ore  is  within  the  law. 
Ibid. 

20.  The  exercise  of  such  a  power  by  the 
federal  government  does,  in  no  respect,  interfere 
with  state  sovereignty.     Ibid. 

21.  The  federal  government  has  no  criminal 
jurisdiction,  except  what  is  given  by  statute. 
Uiuted  States  v.  Lancaster,  2  M'Lean's  C.  C.  R. 
431. 


1. 


FEES. 

Counsel  fees  in  the  courts  below  cannot  be 
allowed  as  damages.  Arcamble  v.  Wiseman,  3 
Dall.  306;   1  Cond.  Rep.  135. 

2.  Where  they  have  been  allowed  in  the  cir- 
cuit court,  the  charge  may  be  expunged  by  en- 
tering a  remittitur.     Ibid. 

3.  The  jurors  in  civil  cases  attending  the  cir- 
cuit court  of  the  United  States  for  the  Pennsyl- 
vania district,  are  entitled  to  one  dollar  and 
twenty-five  cents  each  for  each  day's  attendance. 
Ex  parte  Lcivis  el  al.,  4  Cranch,  433  ;  2  Cond. 
Rep.  162. 

4.  Each  party  is  liable  to  the  clerk  of  the  su- 
preme court,  for  the  fees  due  for  services  per- 
formed for  such  party;  it  is  immaterial  to  the 
clerk  which  party  recovers  judgment.  Caldwell 
v.  Jackson,  7  Cranch.  276;  2  Cond.  Rep.  490. 

5.  A.  charge  for  a  copy  of  the  record  is  not 
part  of  the  taxable  costs  of  suit,  to  be  recovered 
by  one  party  against  the  other;  but  the  party 
who  requests  the  copy  must  pay  the  clerk  for  it. 
Ibid. 

6.  Where  a  writ  of  error  is  dismissed  in  the 
supreme  court,  for  want  of  jurisdiction,  costs  are 
not  allowed.  Inglee  v.  Coolidge,  2  Wheat.  363; 
4  Cond.  Rep.  155.  S.  P.  M-Iver  et  al.  v.  Wattles, 
9  Wheat.  650;  5  Cond.  Rep.  717. 

7.  The  fees  and  compensation  to  the  marshal, 
where  the  goverinnent  is  a  party  to  the  suit,  are 
chargeable  to  the  United  Stales,  and  are  to  be 
paiil  out  of  the  treasury,  uj)on  a  certificate  of 
the  amount,  to  be  made  by  the  court,  or  one  of 
the  judges.  The  Antelope,  12  Wheat.  546;  6 
Cond.  Rep.  629. 

8.  The  counsel  fees  are  allowed  as  expenses 
attending  the  prosecution  of  an  appeal  to  the  cir- 
cuit court  and  to  the  supreme  court,  in  an  admi- 
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rally  case.     Canter  v.  The  American  and  Ocean 
Ins.  Co.,  3  Peters.  307. 

9.  Where  several  claims  had  been  filed  by  the 
district  attornej-,  and.  before  anv  further  pro- 
ceedmgs  in  the  cause,  congress' remitted  the 
forfeiture,  on  the  payment  of  duties,  costs,  and 
charges  :  Held,  that  the  district  attorney  of  Mas- 
sachusetts was  entitled  to  seventeen  dollars  on 
each  claim.     The  Frances,  1  Gallis.  C.  C.  R.  453. 

10.  The   transcript  of  the   record   had  been 

lodged  by  the  plaintiffs  in  error  with  the  clerk 

of  the  court  on  the  24th  of  October,  1835,  who 

refused  to  file  it  or  docket  the  cause,  until  the 

plaiiitifl^s  had  given  the  fee  bond,  in  pursuance 

ot    the  thirty-seventh   rule  of  the  court.      The 

counsel  for  the  plaintiffs  in  error  moved  to  have 

the  transcript  filed  and  docketed  ;  alleging  they 

had  done  all  the  law  required  to  be  done  in  order 

to  bring  the  case  before  the  supreme  court.     On 

the  part  of  the  defendant  in  error,  his  counsel 

filed  and  read  in  open  court  certified  copies  of 

the  writ  of  error,  citation  and  appeal  bond,  and 

ot  the  judgment  of  the  circuit  court ;  and  havino- 

stated  that  the  plaintiffs  in  error  had  failed  to 

have  the  case  docketed  according  to  the  thirtieth 

rule  of  the  court,  they  moved  to  have  the  case 

docketed  and  dismissed.     The  court  overruled 

the  motion  to  docket  and  dismiss  the  cause ;  and 

also  the  motion  to  have  the  transcript  filed,  and 

the  cause  docketed  without  the  fee  bond  being 

first  given.     These  motions  were  overruled  on 

the  nth  of  January,  1836;  and  the  court  allowed 

the  plaintiffs  in  error  until  the  1st  day  of  March 

following  to  give  to  the  clerk  the  fee  bond:  on 

the  failure  so  to  give  the  same,  the  writ  of  error 

to  be  dismissed.     Oivings  v.  Tiernan,  10  Peters, 

447.  '  ' 


until  the  rights  of  the  government  to  punish  it 
criminally  have  been  satisfied.  But  a  verdict 
and  judgment  thereupon  are  conclusive  as  to  the 
fact,  in  a  suit  upon  any  collateral  matter  con- 
nected therewith.  Ocean  Ins.  Co.  v.  Fields,  2 
Story's  C.  C.  R.  59.  ' 

2.  If  the  felony  be  not  cognizable  under  the 
criminal  law  of  the  country  where  civil  redress 
is  sought,  the  civil  rights  of  the  party  seeking 
redress  are  not  thereby  suspended.     Ibid. 

See  Crimes,  Ante,  page  503. 


FEME  COVERT. 

1.  In  Virginia  and  Kentucky,  the  modes  of 
conveyance  by  fine  and  common  recovery,  have 
never  been  in  common  use ;  and  in  these  states, 
the  capacity  of  a  feme  covert  to  convey  her 
estate  by  deed,  is  the  creature  of  the  statute 
law;  and  to  make  her  deed  effectual,  the  forms 
and  solemnities  prescribed  by  the  statutes  must 
be  pursued.    Elliott  v.Piersol,  1  Peters.  328. 

2.  It  seems,  that  an  assignment  by  the  husband 
of  a  debt  actually  due  and  payable  to  the  wife 
divests  in  equity  the  title  of  the  wife.  Cassell 
V.Carroll,  11  Wheat.  134;  6  Coiid.  Rep.  249. 

3.  By  the  statute  of  Rhode  Island,  respecting 
conveyances  of  real  estate,  no  deed  of  the  wife's 
estate  by  the  husband  and  wife,  conveys  any 
title  but  that  of  husband,  unless  the  same  deed 
be  duly  acknowledged  by  the  wife,  before  a 
magistrate,  in  the  manner  prescribed  by  the 
statute.  Manchester  v.  Hough,  5  Mason's  C  C 
R.  67. 

4.  By  the  customary  and  ancient  law  of  Rhode 
11.  Where  three  members  of  the  bir  enter  A  f'-  ^  ^TlT^'l  "'v>'  ^.""^^  ^^'  ^"'^'^  "^^  * 
pearance  for  ,he  defeiKlanl   to  s  i.ts  n  "if,   .!     ddv'exl^^tf  anT.^i;-'^")^  T  joined   which  is 

uuiy  executed  and  acknowledged.     Ibid. 

5.  A  marriage  settlement,  conveying  the  wife's 
land  and  slaves  to  trustees^  by  a  deed  to  which 
the  husband  was  a  party,  although  not  recorded, 
protects  the  property  from  the  creditors  of  her 
husband.  Pierce  v.  Turner,  5  Cranch.  154  •  2 
Cond.  Rep.  219.  '  ' 

6.  In  Massachusetts,  a  feme  covert  may  con- 
vey her  estate  by  deed  joining  with  her  hus- 
band,  as  fully  as  the  same  could  be  conveyed  in 
England  by  a  fine  or  recovery.     Ibid. 

7.  A  deed  of  land  e.vecuted  by  husband  and 
wife,  but  conveying  no  words  of  grant  by  the 
wife,  does  not  convey  her  estate  in  the  land,  nor 
her  right  of  dower.  Poivell  ct  u.z.  v.  The  Mon- 
son  and  Brimfield  Manufacturinp-  Co.,  3  Mason's 
C.  C.  R.  347. 

8.  The  deed  of  a  feme  covert,  conveying  her 
interest  in  lands  which  she  owns  in  fee,  does 
not  pass  her  interest,  by  the  force  of  its  execu- 
tion and  delivery,  as  in  the  common  case  of  a 
deed  by  a  person  under  no  legal  incapacity.  In 
such  cases,  an  acknowledgment  gives  no  addi- 
tional effect  between  the  parties  to  the  deed.  It 
operates  only  as  to  third  persons,  under  the  pro- 
visions of  recording,  and  kindred  laws.  The  law 
presumes  a  feme  covert  to  act  under  the  coer- 
cion of  her  husband,  unless  before  a  court  of 
record,  a  judge  or  some  commissioner  in  Eng- 
land, by  a  separate  acknowledgment,  out  of  the 


appearance  for  the  defendant,  to  suits  in'^tituted 
against  him,  and  are  ail  equally  called  upon,  and 
act  as  the  attorneys  of  the  defendant,  no  warrant 
ol  attorney  having  been  given  by  the  defendant 
to  either,  the  attorney's  fee  in  the  bill  of  costs  is 
to  be  equally  divided  among  all  who  have  acted 
in  the  case,  and  who  have  appeared  to  the  suits. 
Hurst  V.  Durnell,  1  Wash.  C.  C.  R.  438. 

12.  Query,  If,  in  an  action  for  the  violation  of  a 
patent,  the  plaintiff  recover  five  hundred  dollars 
damages,  or  the  damages  when  trebled  amount 
to  that  sum,  the  plaintiff  is,  at  all,  entitled  to 
costs.  ATncas  v.  The  Schuylkill  Bank,  4  Wash. 
C.  C.  R.  106.  ' 

13.  The  common  law  gave  costs  in  no  case  ; 
and  the  statute  of  Gloucester  ijave  them  only 
where  damages  were  recoverable  at  common 
Jaw.     Ibid. 

14.  In  case  of  a  claim  on  proceeds  in  the  cus- 
tody of  the  court,  where  other  parties  are  enti- 
tled, no  costs  can  be  allowed  beyond  those  for 
w-hich  there  is  a  specific  lien,  and  the  actual 
charges  of  court.  No  attorney's  fees  can  be 
allowed.     The  Jerusalem,  2  Gallis.  C.  C.  R.  345 
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presence  of  her  husband ;  or,  in  these  states, 
before  some  court,  or  judicial  officer  authorized 
to  take  and  certify  such  acknowledgment,  the 
contrary  appears.  Hepburn  v.  Dubois'' s  Lessee,  12 
Peters,  345. 

9.  Where  a  deed  was  executed  in  Massachu- 
setts by  a  husband,  of  lands  owned  by  him  in 
that  state,  in  March,  1808,  and  afterwards,  in 
November,  1808,  his  wife  signed  and  sealed  the 
same  deed,  with  the  following  words  written 
over  her  signature:  "I  agree  in  the  above  con- 
veyance: in  witness  whereof,"  &c.,  giving  the 
date.  &c.,  it  was  held,  that  by  the  local  law  such 
a  conveyance  did  not  operate  as  a  release  of  her 
dower  in  the  estate  so  conveyed.  Hall  v.  Savage, 
4  Mason's  C.  C.  R.  273. 

10.  A  feme  covert,  who  joined  the  enemy  in 
company  with  her  husband,  previous  to  the  pas- 
sage of  the  act  of  the  legislature  of  New  Jer- 
sey relating  to  forfeited  estates,  committed  no 
offence;  and  voluntarily  remaining  with  the 
enemy,  after  the  enactment  of  that  law,  with- 
out aiding  them  with  counsel  or  otherwise,  was 
not  an  offence  against  its  provision.  Lessee  of 
Kemp  V.  Kennedy,  Peters'  C.  C.  R.  30. 

11.  The  form  of  the  certificate  of  the  execu- 
tion and  acknowledgment  of  a  deed  by  a  feme 
covert,  is  in  conformity  with  the  law  of  Penn- 
sylvania, if  it  appear  By  the  certificate  that  the 

•directions  of  the  act  of  assembly  a:-e  substan- 
tially complied  with.  Lessee  of  Talbot  v.  Simp- 
son, Peters'  C,  C.  R.  188. 

12.  When  the  certificate  of  a  magistrate,  who 
took  the  examination  of  a  feme  covert,  does  not 
state  that  she  was  at  the  age  of  twenty-one  years, 
the  presumption  is  that  the  person  examined 
was  of  full  age,  until  the  contrary  is  shown  bj- 
proof.  Lessee  of  Batten  v.  Bigelow,  Peters'  C.  C. 
R.  452. 

13.  The  payment  of  part  of  the  purchase- 
money  of  land,  the  property  of  a  feme  covert, 
in  her  presence,  cannot  prejudice  her  right  to 
claim  the  land,  after  termination  of  the  cover- 
ture. Lessee  of  Dclancey  v.  M-Keen,  1  Wash.  C. 
C.  R.  354. 

14.  The  title  of  a  feme  covert  to  land,  cannot 
be  affectetl  by  acts  of  commission,  short  of  those 
required  by  law  to  bind  her;  much  less  by  acts 
oj"  omission.  Even  if  by  any  acts  during  cover- 
ture other  than  those  which  by  the  provisions 
of  the  law  may  clearly  bind  her,  a  feme  covert 
may  have  bound  herself,  they  are  proper  for  the 
decision  of  a  court  of  equity,  but  not  of  law.  Ibid. 

15.  In  order  to  protect  the  rights  of  a  feme 
covert^iu  property  forfeited,  as  belonging  to  her 
husband,  on  his  attainder  it  is  not  necessary  that 
the  husband  should  put  in  a  claim  to  the  same 
fbr  her;  as  by  the  supplement  to  the  attainder 
laws  of  Pennsylvania,  passed  29th  March,  1779, 
the  rights  of  persons  claiming  paramount  to  the 
attainder  are  saved.     Ibid. 

16.  A  wife  entitled  under  a  marriage  settle- 
ment to  a  sum  of  money,  to  her  sole  and  sepa- 
rate use,  and  after  her  death,  without  issue,  to 
her  next  of  kin,  may  by  an  instrument  freely 
md  voluntarily  executed,  under  hand  and  seal, 
lirect  the  whole  amount,  in  the  hands  of  the 
rustee  or  his  assignees,  to  be  paid  to  her  hus- 


band. Dallam  v.  Wampole  et  al.,  Peters'  C.  C  R. 
116. 

17.  By  the  Virginia  statute  of  1748,  "when 
any  deed  has  been  acknowledged  by  a  feme 
covert,  and  no  record  made  of  her  privy  exami- 
nation, such  deed  is  not  binding  upon  the  feme 
and  her  heirs."  This  law  was  adopted  by  Ken- 
tucky, at  her  separation  from  Virginia,  and  is 
understood  never  to  have  been  repealed.  Ibid. 
339. 

18.  It  is  the  construction  of  the  act  of  1810, 
that  the  clerks  of  the  county  court  of  Kentucky 
have  authority  to  take  acknowledgments  and 
privy  examinations  of  femes  covert,  in  all  cases 
of  deeds  made  by  them  and  their  husbands. 
Ibid.  339. 

19.  What  the  law  requires  to  be  done  and 
appear  of  record,  can  only  be  done  and  made  to 
appear  by  the  record  itself,  or  an  exemplifica- 
tion of  it.  It  is  perfectly  immaterial  whether 
there  be  an  acknowledgment  or  privy  examina- 
tion in  form  or  not,  if  there  be  no  record  made 
of  the  privy  examination;  for,  by  the  express 
provisions  of  the  law,  it  is  not  the  fact  of  privy 
examination  only,  but  the  recording  of  the  fact, 
vi-hich  makes  the  deed  effectual  to  pass  the 
estate  of  a  feme  covert.     Ibid.  340. 

20.  A  deed  from  baron  and  feme,  of  lands  in 
the  state  of  Kentucky,  executed  to  a  third  per- 
son, by  which  the  land  of  the  feme  was  intended 
to  be  conveyed  for  the  purpose  of  a  reconvey- 
ance to  the  husband,  and  thus  to  vest  in  him 
the  estate  of  the  wife,  was  endorsed  by  the 
clerk  of  Woodford  county  court,  '-acknowledged 
by  James  Elliott  and  Sarah  G.  Elliott,  Septem- 
ber 11th,  1816,"  and  was  certified  as  follows: — 

^•Woodford  County,  ss.  September  llth,  1816. 
"  This  deed  from  James  Elliott  and  Sarah  G. 
Elliott,  his  wife,  to  Benjamin  Elliott,  was  this 
day  produced  before  me,  and  acknowledged  by 
said  James  and  Sarah  to  be  their  act  and  deed, 
and  the  same  is  duly  recorded. 

"John  M'Kenney,  Jun.,  C.  C.  C." 

Held,  that  subsequent  proceedings  of  the  court 
of  Woodford  county,  by  which  the  defects  of  the 
certificate  of  the  clerk  to  state  the  privy  exami- 
nation of  the  feme,  (which,  by  the  laws  of  Ken- 
tucky, is  necessary  to  make  a  conveyance  of 
the  estate  of  a  feme  covert  legal.)  were  intended 
to  be  cured  upon  evidence  that  the  privy  exami- 
nation was  made  by  the  clerk,  will  not  supply 
the  defect,  or  give  validity  to  the  deed.    Ibid. 

21.  Defects  in  the  certificate  of  the  acknow- 
ledgment of  a  deed  of  a  feme  covert,  were  not 
cured  by  subsequent  proceedings  of  the  county 
court  of  Woodford  county,  Kentucky,  intended  to 
supply  the  defect,  and  give  validity  to  the  deed. 
Ibid. 

22.  Where  a  husband  in  consideration  of  the 
relinquishment  of  certain  rights  in  the  real  estate 
of  the  husbanil,  and  for  other  considerations,  con- 
veyed in  trust  certain  slaves  and  personal  pro- 
perty in  Virginia,  for  the  benefit  of  his  wife,  and 
the  conveyance  was  legally  recorded  in  Virginia, 
his  removal  within  the  District  of  Columbia,  with 
the  slaves  and  property,  did  not  avoid  the  con- 
veyance; and  a  pledge  and  conveyance  of  the 
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same  property  for  a  debt  subsequently  contract- 
ed by  him,  did  not  affect  the  rights  of  the  wife. 
Bank  of  the  United  States  v.  Lcc,  13  Peters'  Re- 
ports, 000. 

23.  By  the  law  of  Mar)-land,  a  married  woman 
cannot  dispose  of  real  propert)'  without  the  con- 
sent of  her  husband,  nor  can  she  execute  a  deed 
good  and  valid,  to  pass  her  real  estate,  unless  he 
shall  join  in  it.  The  separate  e.\amination  and 
other  solemnities  required  by  law,  are  indispen- 
sable, and  must  no-t  be  omitted.  A  deed  there- 
fore executed  by  a  married  woman,  on  real  pro- 
perty acquired  by  her  while  a  feme  sole  trader, 
while  she  was  abandoned  by  her  husband,  is 
void.     Rhea  v.  Rhenner,  1  Peters,  109. 

24.  Query,  Whether  a  wife,  making  advances 
out  of  her  separate  property  to  her  husband,  upon 
an  hypothecation  of  her  personal  estate,  may  not, 
in  equity,  hold  the  same  as  against  his  creditors. 
Picquet  v.Sivan,  4  Mason's  C.  C.  R.  444. 

25.  A  wife  having  separated  herself  from  her 
husband,  for  ill-treatment  by  him,  applied  to  the 
county  court  of  Prince  George,  Maryland,  for 
alimony,  which  was  allowed  to  her.  pendente 
lite.  The  husband  gave  the  wife  a  female  negro 
slave,  and  some  other  property,  in  discharge  of 
the  alimony.  She  removed  to  VV'ashington,  hired 
out.  the  slave,  and  afterwards,  in  consideration 
of  a  sum  of  money,  and  for  other  considerations, 
she  manumitted,  by  deed,  the  slave,  and  her 
two  infant  children,  the  eldest  not  being  three 
years  old.  Some  time  after  the  arrangement  be- 
tween the  husband  and  wife,  a  final  separation 
took  place  between  them,  by  a  verbal  agree- 
ment; each  to  retain  '-the  property  each  had, 
and  to  be  quits  for  ever,"  and  the  wife  relin- 
quished all  further  claim  for  alimony.  After  the 
death  of  the  wife,  the  husband  claimed  the  fe- 
male, and  her  children,  as  his  slaves :  Held,  that 
they  were  free  by  virtue  of  the  deed  of  manu- 
mission executed  by  the  wife.  Wallingsford  v. 
Allen,  10  Peters,  583. 

26.  Agreements  between  husband  and  wife, 
during  coverture,  for  the  transfer  by  him  of  pro- 
perty directly  to  the  latter,  are  undoubtedly  void 
at  law.  Equity  examines  them  with  great  cau- 
tion, before  it  will  confirm  them.  But  it  does 
sustain  them  when  a  clear  and  satisfactory  case 
is  made  out,  that  the  property  is  to  be  applied 
to  the  separate  use  of  the  wife ;  where  the  con- 
sideration of  the  transfer  is  a  separate  interest 
of  the  wife,  yielded  up  by  her  for  the  husband's 
benefit;  or  of  their  family ;  or  which  has  been 
appropriated  by  him  to  his  use ;  where  the  hus- 
band is  in  a  situation  to  make  a  gift  of  property 
to  the  wife,  and  distinctly  separates  it  from  the 
mass  of  his  property  for  her  use.  Either  case 
equity  will  sustain,  though  no  trustee  has  been 
interposed  to  hold  for  the  wife's  use.     Ibid. 

27.  Marriage  of  the  plaintiff,  pendente  lite, 
'does  not  of  itself  abate  the  suit.  The  objection 
can  only  be  made  available  by  plea  in  abate- 
ment. Chirac  v.  Rei nicker,  11  Wheat.  280;  6 
Cond.  Rep.  310. 

28.  The  incapacities  of  femes  covert  provided 
by  the  common  law,  apply  to  their  civil  rights, 
and  for  their  protection  and  interest.  But  they 
do  not  reach  their  political  rights,  nor  prevent 


their  acquiring  or  losing  a  national  character. 
These  political  rights  do  not  stand  upon  the 
mere  doctrines  of  municipal  law,  applicable  to 
ordinary  transactions;  but  stand  upon  the  more 
general  principle  of  the  law  of  nations.  Shanks 
et  at.  V.  Dupont,  3  Peters,  248. 

29.  In  Massachusetts  a  feme  covert  may  con- 
vey her  estate  by  deed  joining  with  her  husband, 
as  fully  as  the  same  could  be  conveyed  in  Eng- 
land, by  a  fine  or  recovery.  A,  and  B  his  wife, 
conveyed  her  estate  to  C  and  his  heirs,  to  the 
use  of  A  and  B  during  their  joint  lives,  and  to 
the  use  of  the  survivor  in  fee  simple.  Held,  that 
this  deed  operated  as  feoffment,  and  the  uses 
were  well  raised  out  of  the  seisin  of  C,  and  were 
executed  by  the  statute  of  uses.  Durant  v. 
Ritchie,  4  Mason's  C.  C.  R.  45. 

30.  A  post-nuptial  settlement,  made  by  a 
stranger  upon  the  wife,  is  good,  unless  expressly 
dissented  from  by  the  husband.  A  post-nuptial 
settlement  made  by  the  husband  upon  his  wife, 
if  for  a  valuable  consideration,  is  valid ;  and  even 
if  voluntary,  if  bona  fide,  and  the  husband  be  not 
indebted  at  the  time ;  or  if  it  be  not  dispropor- 
tionate to  his  means,  taking  his  debts  and  his 
situation  into  consideration,  it  is  valid.  Picquet 
V.  Swan,  4  Mason's  C.  C.  R.  443. 

31.  In  such  a  post-nuptial  settlement  a  power 
of  appointment  and  to  create  new  trusts  may  be 
reserved  to  the  wife,  tolies  quoties;  and  it  is  no 
objection  to  it,  or  to  the  title  derived  under  the 
secondary  trusts  and  appointments.  Where  such 
a  power  of  appointment  is  absolute  and  universal 
in  its  terms,  the  wife  may  exercise  it,  and  create 
new  estates  on  new  trusts.     Ibid. 

32.  The  income  or  profit  arising  to  the  wife 
from  such  post-nuptial  settlements  follows  the 
nature  of  the  principal  estate,  and  cannot  be 
taken  by  the  husband  or  creditors,  but  belongs 
to  the  wife,  and  is  subject  to  the  control  and 
disposition  of  the  wife.  It  is  her  separate  pro- 
perty, and  when  invested  by  her,  will  be  pro- 
tected for  her  use.  Into  whosesoever  hantls  it 
comes,  it  is  clothed  with  the  trust  for  her,  and 
not  for  her  husband,  even  when  no  trustees  are 
expressly  provided  for  in  such  a  case.     Ibid. 

33.  If  a  wife,  under  such  circumstances,  lives 
separate  from  her  husband,  the  furniture,  &c., 
of  her  house  will  be  presumed  to  be  purchased 
out  of  her  own  property;  and  will  not,  on  her 
death,  go  to  her  husband  or  his  creditors;  but 
to  her  own  appointee.     Ibid. 

34.  The  will  of  a  feme  covert,  under  a  power 
reserved  in  a  settlement,  must  be  proved  in  our 
courts  of  probate  before  it  can  be  acted  upon 
elsewhere,  exactly  as  the  wills  of  persons  su: 
juris.  The  courts  of  probate  have  exclusive 
jurisdiction  of  such  questions.     Ibid. 

35.  Where  the  persons  sued  as  trustees  of  the 
husband  claim  title  as  appointees  and  trustees 
under  the  will  of  the  wife,  and  the  will  has  not 
been  admitted  to  probate,  they  cannot  be  ad- 
judged trustees.     Ibid. 

36.  If  a  feme  covert  gives  a  legacy  in  her 
will  to  her  husband  out  of  her  separate  property 
for  his  maintenance,  under  a  power  of  appoint- 
ment, the  executors  are  not  liable  to  be  attached 
as  trustees  of  the  husband  until  after  a  probate 
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of  the  will.  Query,  if  a  legacy  given  by  way  of 
annuity  to  a  husband  for  his  maintenance  can 
be  attached  in  the  hands  of  the  executors.  Is 
not  such  an  annuity  in  its  very  nature  a  sum  to 
be  paid  personally  to  the  husband  by  the  execu- 
tors, as  the  bounty  of  the  testator  ?     Ibid. 

37.  If  a  marriage  contract  is  executed,  the 
wife  is  a  purchaser,  and  the  contract  is  valid, 
though  the  husband  was  in  debt  at  the  time  it 
was  made.  Magniac  ^  Co.  v.  Thompson,  Bald- 
win's C.  C.  R.  359. 

38.  If  the  contract  is  executory,  the  wife  is  a 
creditor  until  it  is  performed;  if  part  executed, 
she  is  pro  tanto  a  purchaser,  and  a  creditor  for 
the  residue.     Ibid. 

39.  The  husband  has  the  same  right  to  prefer 
his  wife,  in  completing  a  settlement  made  before 
marriage,  as  he  has  to  prefer  any  other  creditor. 
Whether  her  position  is  as  a  creditor  or  purchaser, 
her  rights  are  the  same  as  purchasers  for  money, 
or  creditors  by  bond.     Ibid. 

40.  A  court  of  equity  will  not  sustain  a  bill  of 
a  married  woman,  suing  by  her  next  friend,  to 
recover  a  legacy  bequeathed  to  her,  where  the 
husband  has  transferred  all  his  marital  rights  in 
the  legacy  to  his  wife.  Gallcgo  v.  Gallego''s  ExW, 
2  Brockenb.  C.  C.  R.  225. 

41.  A  legacy  is  a  chose  in  action,  and  the 
marital  rights  of  the  husband  to  a  legacy  to  his 
wife,  do  not  attach,  until  it  is  reduced  into  pos- 
sesi^ion.  He  may,  indeed,  sue  for  it,  and  reduce 
it  into  possession,  but  so  long  as  it  continues  a 
chose  in  action,  it  is  the  property  of  the  wife. 
Ibid. 

42.  A  relinquishment  of  a  husband  of  his  ma- 
rital rights  to  a  legacy  bequeathed  to  his  wile  is 
valid  as  to  his  creditors;  and  a  court  of  equity 
will  not  interpose  its  authority  to  compel  the 
husband  to  reduce  the  legacy  into  possession, 
for  the  purpose  of  subjecting  it  to  their  claims 
on  him.     Ibid. 

43.  The  statute  of  frauds  avoids  all  covenous 
conveyances,  made  with  intent  to  delay,  hinder, 
or  defraud  creiiitots;  but  does  not  extend  to  con- 
veyances made  on  valuable  consideration  and  in 
gootl  faith;  therefore,  when  the  husband  and 
wite  made  a  conveyance  of  land  for  the  use  and 
benefit  of  the  wife,  in  consideration  of  the  wife 
relinquishing  her  right  of  dower  in  other  lands. 
for  the  payment  of  the  husband's  debts,  although 
the  value  of  the  right  of  dower  is  about  one-third 
of  the  value  of  the  land  conveyed  for  the  wife's 
use,  yet  such  conveyance  is  not  absolutely  void  ; 
and  ni  a  court  of  law  must  be  adjudged  valid. 
Wrightmnd  Cooke  v.  Slannard.  2  Brockenb.  C.  C. 
R.  311. 

44.  Although  a  court  of  equity  would  consider 
such  a  deed  as  being  held  in  trust  for  the  wife, 
only  to  the  amount  of  the  value  of  her  dower, 
which  she  hail  released,  and  for  the  benelit  of 
the  creditors  for  the  residue,  yet  this  cannot  be 
done  in  a  court  of  law.     Ibid. 

45.  The  law  seems  to  be  settled,  that  when 
the  wife  is  left  by  the  husband,  without  mainte- 
nance and  support,  has  traded  as  a  feme  sole, 
and  has  obtained  credit  as  such,  she  ought  to  be 
liable  for  her  debts;  and  the  law  is  the  same, 
whether  the  husband  is  banished  for  his  crimes, 


or  has  voluntarily  abandoned  the  wife.     Rhea  et 
al.  V.  Rhenner,  1  Peters,  108. 

46.  That  a  husband,  even  before  marriage, 
may,  in  virtue  of  the  marriage  contract,  have 
inchoate  rights  in  the  estate  of  his  wife,  which, 
if  the  marriage  is  consummated,  will  be  pro- 
tected by  a  court  of  equity  against  any  anteced- 
ent contracts  and  conveyances  secretly  made  by 
the  wife,  in  fraud  of  those  marital  rights,  may 
be  admitted  :  but  they  are  mere  equities,  and  in 
no  just  sense_  constitute  any  legal  or  equitable 
estate  in  her  lands  or  other  property,  antecedent 
to  her  marriage.  Crane  v.  Morrises  Lessee,  6 
Peters,  598. 

47.  To  convey  her  interest,  a  feme  covert  must 
be  privily  e.xamined,  as  the  law  requires.  Elliott 
v.  Piersoll,  1  M'Lean's  C.  C.  R.  13. 

48.  A  defective  acknowledgment  of.  cannot 
afterwards  be  amended  on,  parol  proof.     Ibid. 

49.  To  make  a  good  deed  for  the  land  of  the 
feme  covert,  the  husband  must  join  in  the  con- 
veyance. Watts  et  al.  v.  Waddle  etal.,  1  M'Lean's 
C.  C.  R.  203. 

50.  A  bond  of  conveyance  executed  by  a  feme 
covert,  is  merely  void,  and  conferred  no  right, 
legal  or  equitable,  on  the  obligees.  Agricultural 
Bank  of  Mississippi  et  al.  v.  Rice  et  al.,  4  Howard, 
241. 

51.  An  indenture  executed  by  husbands  in 
right  of  their  wives,  in  which  no  interest  of  the 
wives  is  said  to  be  conveyed,  passes  only  the  in- 
terests of  the  husbands.  In  order  to  convey  by 
grant,  the  party  possessing  the  right  must  be  the 
grantor,  and  use  apt  and  proper  words  to  convey 
to  the  grantees,  and  merely  signing  and  sealing 
and  acknowledging  an  instrument,  in  which  an- 
other person  is  grantor,  is  not  sufficient.     Ibid 
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The  law  seems  to  be  settled,  that  when  the 
wife  is  left  by  the  husband,  without  maintenance 
and  support,  has  traded  as  a  feme  sole,  and  has 
obtained  credit  as  such,  she  ought  to  be  liable 
for  her  debts ;  and  the  law  is  the  same  whether 
the  husband  is  banished  for  his  crimes,  or  has 
voluntarily  abandoned  the  wife.  Rhea  et  al.  v. 
Rhenner,  1  Peters,  108. 


FIERI  FACIAS. 

1.  Money  may  be  taken  in  execution,  under 
process  of  fieri  facias,  if  it  is  in  the  possession 
of  the  defendant.  Turner  v.  Fendall,  1  Cranch, 
117;   1  Cond.  Rep.  261. 

2.  The  general  rule  of  law  is,  that  all  the  pro- 
perty of  the  debtor  may  be  taken  in  execution  ; 
and  whenever  an  officer  has  it  in  his  power  to 
satisfy  an  execution  in  his  hands,  it  is  his  duty' 
to  do  so:  and  if  he  omits  to  perform  his  duty, 
he  must  be  accountable  to  those  who  suffer  by 
his  omission.     Ibid. 

3.  A  purchase  under  a  fieri  facias,  duly  issued, 
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IS  legal  as  respects  the  purchaser,  provided  the 
writ  be  levied  upon  the  property  before  the  re- 
turn day;  although  the  sale  be  made  after  the 
return  day,  and  the  writ  is  never  actuallv  re- 
turned. Wheaton  v.  Sextonh  Lessee,  4  Wheat. 
503;  4  Cond.  Rep.  519. 

4.  Congress  has,  by  the  constitution,  power  to 
make  laws  for  carrying  into  execution  all  the 
judgments  which  the  judicial  department  has 
power  to  pronounce.  Wayman  ct  al.  v.  Southard 
et.  al,  10  Wheat.  1 ;  6  Cond.  Rep.  1.  Baiik  of  the 
United  States  v.  Halstead,  10  Wheat.  51  ;  6  Cond. 
Rep.  22. 

5.  Land  held  under  a  special  warrant,  may  be 
levied  upon  under  a  fieri  facias,  and  sold  under 
a  venditioni  exponas;  but  land  held  under  an 
indescriptive  warrant,  cannot  be  so  levied  upon. 
Lessee  of  Lewis  v.  Meredith,  3  Wash.  C.  C.  R.  81. 

6.  It  is  a  fatal  objection  to  an  execution,  that 
Jt  lissued  more  than  a  year  and  a  day  after  the 
judgment,  without  a  scire  facias  having  been  is- 
sued to  revive  the  judgment.  Azcarotiv.  Fitzsim- 
mons,  3  Wash.  C.  C.  R.  134. 

7.  It  seems,  that  the  court  would  not  be  dis- 
posed to  aid  the  plaintiff  in  an  execution  which 
had  been  dormant  for  a  considerable  time,  to  the 
disadvantage  of  a  party  having  equal  equity,  al- 
though he  had  been  equally  negligent.     Ibid. 

8.  In  Pennsylvania,  the  death  of  either  of  the 
parties  after  a  fieri  facias  issued,  does  not  pre- 
vent the  venditioni  exponas  from  issuing  imme- 
diately upon  the  return  of  the  fieri  facias  levied 
on  land  and  the  same  condemned.  A  scire  facias 
is  not  necessary.  Bleecker  v.  Bond,  4  Wash.  C. 
C.  R.  6.  ' 

9.  An  execution  cannot  issue  in  Pennsylvania, 
until  the  expiration  of  ten  days  from  the  judg- 
ment, and  if  it  issue,  the  court  will  set  it  aside 
on  motion.  Bosbyshell  et  al.  v.  Oppenheimer,  4 
Wash.  C.  C.  R.  388. 

10.  A  fieri  facias  had  issued  in  1806,  and  there 
was  a  levy  and  condemnation  of  the  defendant's 
property,  and  the  defendant  died  after  the  inqui- 
sition and  condemnation  were  quashed ;  a  scire 
facias  must  issue.  The  court  will  not  willingly 
listen  to  a  motion  to  set  aside  an  execution,°on 
the  ground  that  other  property  in  the  hands  of 
purchasers,  since  the  judgment,  is  liable  to  con- 
tribute to  the  payment  of~the  debt,  and  ought  to 
have  been  levied  upon.  IFilson  v.  Hurst,  Peters' 
C.  C.  R.  140.  ' 

11.  The  marshal  having  made  the  money  on 
a  writ  of  execution,  may  pay  it  to  the  plaintifl". 
and  this  will  be  a  sufficient  return.  The  court 
will  not  interfere  in  a  summary  way  to  distribute 
money,  the  proceeds  of  an  execution  ;  unless  the 
same  is  paid  into  court.  Wortman  v.  Conynshanu 
Peters'  C.  C.  R.  241.  y  s       > 

12.  Property  once  levied  on,  remains  in  the 
custody  of  the  law,  and  it  is  not  liable  to  be 
taken  by  another  execution,  in  the  hands  of  a 
different  officer;  and  especially  by  an  officer 
actmg  under  a  different  jurisdiction.  Ha'^an  v 
ittcas,  10  Peters,  400.  ° 

,  ^^-  ^'^'■^^"^1  property  was  levied  on  by  a 
feheriff  under  the  judgment  of  the  state  court  of 
Alabama,  and  was,  according  to  the  provisions 


of  the  law  of  that  state,  delivered  to  a  person 
claiming  title  to  it  against  the  defendant  in  the 
execution,  and  who  gave  bond  to  the  sheriff  for 
the  same.  The  marshal  of  the  United  States, 
under  an  execution  issued  against  the  same  de- 
fendant on  a  judgment  obtained  in  the  court  of 
the  United  States,  levied  on  the  properly  in  the 
hands  of  the  claimant  before  the  validity  of  his 
claim  was  decided.  By  the  court : — A  most  in- 
jurious conflict  of  jurisdiction  would  be  likely 
often  to  arise  between  the  federal  and  the  state 
courts,  if  the  final  process  of  the  one  could  be 
levied  on  property  which  had  been  taken  by  the 
process  of  the  other.  The  marshal  or  the  sheriff, 
as  the  case  may  be,  by  a  levy,  acquires  a  spe- 
cial property  in  the  goods,  and'may  maintain  an 
action  for  them.  But  if  the  same  goods  may  be 
taken  in  execution  at  the  same  time  by  the  mar- 
shal and  the  sheriff,  does  this  special  property 
vest  in  the  one  or  the  other,  or  both  of  them? 
No  such  case  can  exist :  property  once  levied  on, 
remains  in  the  custody  of  the  law,  and  it  is  not 
liable  to  be  taken  by  another  execution  in  the 
hands  of  a  different  officer;  and  especially  by 
an  officer  acting  under  a  different  jurisdiction. 
Ibid.  ^ 

14.  Under  the  state  jurisdiction,  a  sheriff 
having  execution  in  his  hands  may  levy  on  the 
same  goods;  and  where  there  is  no  prior  claim, 
on  the  sale  of  the  goods,  the  proceeds  should  be 
applied  in  proportion  to  the  sums  named  in  the 
executions.  And  where  a  sheriff  has  made  a 
levy,.and  afterwards  receives  executions  against 
the  same  defendant,  he  may  appropriate  any 
surplus  that  shall  remain  after  satisfying  the  first 
levy,  by  the  order  of  the  court.  But  the  .same 
rule  does  not  govern  where  the  executions  issue 
from  different  jurisdictions.  The  marshal  may 
apply  moneys  collected  under  several  executions, 
the  same  as  the  sheriff.  But  this  cannot  be  done 
as  between  the  marshal  and  the  sheriff.     Ibid. 

15.  When  a  fieri  facias  is  levied,  and  the  pro- 
perty is  released  by  order  of  the  plaintiff,  the 
force  of  the  judgment,  and  consequently  the 
Hen  created  by  that  judgment  upon  the  debtor's 
land,  are  determined  eo  instanti.  Scriba,  fyc.  v. 
Deanes  etal,  1  Biockenb.  C.  C.  R.  168. 

16.  But  if  after  the  fieri  facias  is  in  the  hands 
of  the  officer,  but  before  it  is  actually  levied, 
the  debtor  executes  a  mortgage  to  secure  the 
debt,  and  the  creditor  covenants  to  suspend  fur- 
ther proceedings  upon  his  judgment,  until  the 
property  conveyed  by  the  mortgage  should  be 
disposed  of,  and  should  prove  inadequate,  and 
the  officer  endorses  on  the  execution,  "  proceed- 
ings stopped  by  order  of  the  plaintiff;"  the  fieri 
facias  not  being  levied,  and  the  covenant  to  sus- 
pend not  being  perpetual,  the  judgment  is  not 
released,  and  the  lien  upon  the  lands  of  the 
debtor  created  by  it  is  preserved  in  full  force. 
Ibid. 

17.  Where  a  fieri  facias  is  levied,  and  another 
fieri  facias  upon  a  subsequent  judgment  in  favoui 
of  the  same  plaintiff  against  the  same  defendant 
comes  to  the  hands  of  the  officer,  while  the  pro- 
perty taken  under  the  first  execution  is  in  his 
possession;  this  does  not  amount,  ipso  facto,  to 
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a  levy.     There  must  be  an  actual,  and  not  a 
mere  constructive  levy.     Ibid. 

18.  A  iudgment  was  obtained  in  the  circuit 
court  of  the  United  States  for  the  district  of  Vir- 
ginia, in  December,  1821,  and  a  writ  of  fieri 
facias  was  issued  on  this  judgment,  in  January, 
1822,  which  was  not  returned,  and  no  other  exe- 
cution was  issued  until  August,  1836,  when  a 
capias  ad  satisfaciendum  was  issued  against  the 
defendant.  Held,  that  this  e.vecution  issued 
legally,  in  consequence  of  the  lapse  of  time  be- 
tween the  rendition  of  the  judgment,  and  the 
issuing  of  the  execution  in  1836.  Ross  ^  King, 
V.  Duval,  13  Peters. 

19.  The  principle  of  the  common  law  un- 
doubtedly is,  that  no  property  but  that  in  which 
the  debtor  has  a  legal  title,  is  liable  to  be  taken 
in  execution  ;  and  accordingly  it  is  well  settled 
in  the  English  courts,  that  an  equitable  interest 
is  not  liable  to  execution.  In  the  United  States 
different  views  have  been  taken  of  this  question. 
Van  Ness  v.  Hyatt,  13  Peters. 

20.  In  the  District  of  Columbia,  which  in  this 
lespect  is  subject  to  the  laws  of  Maryland,  in 
force  when  the  territory  was  ceded  to  the  United 
States,  an  equity  of  redemption  cannot  be  taken 
in  execution  under  a  fieri  facias.     Ibid. 

21.  It  is  not  upon  the  supposition  of  fraud, 
and  the  length  of  time  to  which  indulgence  had 
been  granted  by  the  plaintifl^  in  an  execution 
against  the  defendant,  that  a  subsequent  execu- 
tion, levied,  has  been  preferred  to  a  prior  execu- 
tion, the  proceedings  under  which  have  been 
suspendecl  by  such  indulgence.  The  true  reason 
given  for  the  preference  to  the  subsequent  exe- 
cution levied,  is,  that  the  end  of  the  e.vecution 
is  to  obtain  satisfaction  for  the  debt ;  and  when 
delivered  to  the  ofiicer,  it  is  his  duty  to  proceed 
immediately  for  the  purpose  of  obtaining  satis- 
faction. The  delivery  of  the  execution  changes 
the  property,  and  vests  it  in  the  sheriff,  and  his 
possession  is  notice  to  all  the  world.  Berry  v. 
Smith,  3  Wash.  C.  C.  R.  60. 

22.  Where  a  levy  and  inquisition  were  set 
aside  by  the  court,  but  the  fieri  facias  not  set 
aside,  a  new  inquisition  was  held,  and  returned 
with  the  fieri  facias  and  levy  annexed,  condemn- 
ing the  property,  a  venditioni  exponas  was  is- 

^  sued,  the  property  sold,  and  deed  acknowledged 
by  the  marshal  in  open  court.  Held,  that  the 
validity  of  the  sale  was  not  affected  by  the 
want  of  an  alias  fieri  facias,  or  a  new  levy. 
Thompson  v.  Phillips,  Baldwin's  C.  C.  R.  266. 

23.  The  process  act  of  congress,  of  1828,  was 
pas?t"d  shortly  after  the  decision  of  the  supreme 
court  of  the  United  States,  in  the  cases  of  Way- 
man  V.  Southard,  and  the  United  Slates  Bank  v. 
Halstead,  and  was  jntoniled  as  a  legislative  sanc- 
tion of  the  opinions  of  the  court  in  those  cases. 
The  power  given  to  the  court-s  of  the  United 
States,  by  this  act,  to  make  rules  as  a  regulation 
of  proceedings  on  final  process,  so  as  to  conform 
the  same  to  those  of  state  laws  on  the  same 
subject,  extends  to  future  legislation,  and  as  well 
to  the  modes  of  proceeding  on  executions,  as  on 
the  forms  of  writs.  Ross  fy  King  v.  Duval,  13 
Peters. 


FINAL  JUDGMENTS  FROM  WHICH  WRITS 
OF  ERROR  WILL  LIE. 

1.  Under  the  judiciary  act  of  1789,  a  writ  of 
error  to  the  supreme  court  can  only  be  taken 
out,  in  case  of  a  final  judgment  of  ih"  court, 
from  which  the  writ  of  error  is  jiiisecuted. 
Rutherford  et  al.  v.  Fisher,  4  Dall.  22  ;  1  Cond. 
Rep.  216. 

2.  Where  in  equity  the  defendant  had  entered 
a  plea  of  the  statute  of  limitations  to  the  call  of 
the  complainants,  and  the  plea  was  overruled, 
and  the  defendant  was  ordered  to  answer  over, 
this  is  not  a  final  judgment  from  which  an  ap- 
peal will  lie.     Ibid. 

3.  A  judgment  reversing  that  of  an  inferior 
court,  and  awarding  a  venire  facias  de  novo,  is 
not  a  final  judgment.  Houston  v.  Moore,  3 
Wheat.  433;  4  Cond.  Rep.  286. 

4.  A  decree  of  the  highest  court  of  equity  of 
a  state,  affirming  the  decretal  order  of  an  inferior 
court  of  equity  of  the  same  state,  refusing  to 
dissolve  an  injunction  granted  on  the  filing  of 
the  bill,  is  not  a  final  decreewithin  the  twenty- 
fifth  section  of  the  judiciary  act  of  24th  Sep- 
tember, 1789,  ch.  20,  from  which  an  appeal  lies 
to  the  supreme  court  of  the  United  States.  Gib- 
bons V.  Ogden,  6  Wheat.  448  ;  5  Cond.  Rep.  134. 

5.  Although  a  judgment  of  an  inferior  court 
be  defective,  yet  if  in  its  nature  it  is  final,  and 
one  on  which  execution  can  issue,  the  party  is 
entitled  to  his  writ  of  error.  Wilson  v.  Daniel^ 
3  Dall.  48;   1  Cond.  Rep.  185. 

6.  Under  the  twenty-fifth  section  of  the  judi- 
ciary act  of  1789,  ch.  20,  giving  an  appellate 
jurisdiction  to  the  supreme  court  of  the  United 
States  from  the  final  judgment  or  decree  of  the 
highest  court  of  law  or  equity  of  a  state,  the 
writ  of  error  may  be  directed  to  any  court,  m 
which  the  record  and  judgment,  on  which  it  is 
to  act,  may  be  found  ;  and  if  the  record  haa 
been  remitted  by  the  highest  court,  &c.,  to  an- 
other court  of  the  state,  it  may  be  brought  by 
the  writ  of  error  from  that  court.  Gelston  et  al. 
V.  Hoxjt,  3  Wheat.  246  ;  4  Cond.  Rep.  244. 

7.  A  writ  of  error  will  not  lie  on  a  refusal  of 
the  court  below  to  grant  a  nonsuit.     Ibid. 

8.  But  a  writ  of  eiror  will  not  lie  on  a  judg- 
ment of  nonsuit.  Evans  v.  Phillips,  4  Wheat. 
75;  4  Cond.  Rep.  394. 

9.  A  case  may  he  brought  to  the  supreme 
court  of  the  United  States,  from  the  highest  court 
of  law  or  equity  in  a  state,  under  the  twent}-- 
fifth  section  of  the  judiciary  act  of  1789,  ch.  20, 
by  a  writ  of  error  issued  by  the  clerk  of  a  circuit 
court,  in  the  form  prescribed  under  the  ninth 
section  of  the  act  of  8th  May,  1792,  ch.  137; 
and  it  is  not  necessary  that  in  such  case  the  writ 
itself  should  state  that  it  issued  upon  a  final  judg- 
ment, or  that  the  court  to  which  it  issued  is  the 
highest  court  in  which  a  decision  of  the  suit 
could  be  had.  Biiel  v.  Van  Ness,  8  Wheat.  312; 
5  Cond.  Rep.  445. 

10.  A  writ  of  error  will  not  lie  to  the  judg- 
ment of  a  circuit  court,  granting  or  refusing  a 
motion  to  amend.  Den  ex  dem.  Walden  v.  Craig, 
9  Wheat.  576;  5  Cond.  Rep.  687. 
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11.  A  decree  of  foreclosure  and  sale  of  pre- 
mises morlj^aged,  is  a  final  decree,  and  an  appeal 
will  lie  from  the  same.  Wilson  v.  Speed,  3  Cranch, 
283;   1  Cond.  Rep.  531. 

12.  A  decree  perpetuating  an  injunction,  leav- 
ing some  matters  of  account  open  for  further 
consideration,  is  not  a  final  decree.  Brown  v. 
Sicann,  9  Peters,  1. 

13.  A  judgment  awarding  a  writ  of  restitution 
in  an  action  of  ejectment,  where,  in  the  execu- 
tion of  a  writ  of  habere  facias  possessionem,  the 
sheriff  had  improperly  turned  a  person  out  of 
possession,  is  not  a  final  judgment  in  a  civil  ac- 
tion ;  it  is  no  more  than  the  action  of  a  court 
on  its  own  process,  which  is  submitted  to  its 
own  discretion.  Smith  v.  Trabue's  Heirs,  9 
Peters,  4. 

14.  The  supreme  court  of  the  United  States 
has  no  jurisdiction  under  the  twenty-fifth  section 
of  the  judiciary  act  of  1789,  ch.  20,  unless  the 
judgment  or  decree  of  the  state  court  be  a  final 
judgment  or  decree.  A  judgment  reversing  that 
of  an  inferior  court,  and  awarding  a  venire  facias 
de  novo,  is  not  a  final  judgment.  Houston  v. 
Moore,  3  Wheat.  433  ;  4  Cond.  Rep.  286. 

15.  The  words  -'final  judgment,"  in  the  twen- 
ty-fifth section  of  the  judiciary  act,  must  be  un- 
derstood, in  the  section  under  consideration,  as 
applying  to  all  judgments  and  decrees  which 
determine  the  particular  cause:  and  it  is  not  re- 
quired that  such  judgments  shall  finally  decide 
upon  the  rights  which  are  litigated,  that  the 
same  shall  be  within  the  purview  of  the  section. 
Ibid.  464. 

16.  The  district  judge  of  Louisiana  refused  to 
sign  the  record  of  a  judgment  rendered  in  a  case 
by  his  predecessor  in  office.  By  the  law  of 
Louisiana,  and  the  rule  adopted  by  the  district 
court,  the  judgment,  without  the  signature  of  the 
judge,  cannot  be  enforced.  It  is  not  a  final 
judgment,  on  which  a  writ  of  error  may  issue 
for  its  reversal.  Without  the  action  of  the  judge, 
the  plaintiffs  can  take  no  step  in  the  case.  They 
can  neither  issue  execution  on  the  judgment,  nor 
reverse  the  proceedings  by  writ  of  error.  Life 
and  Fire  Insurance  Co.  of  Netv  York  v.  The 
Heirs  of  Nicholas  WUson,  9  Peters,  291. 

17.  On  a  motion  for  a  mandamus,  the  court 
held  : — The  district  judge  is  mistaken  in  suppos- 
ing that  no  one  but  the  judge  who  renders  the 
judgment  can  grant  a  new  trial.  He,  as  the  suc- 
cessor of  his  predecessor,  can  exercise  the  same 
powers,  and  has  a  right  to  act  on  every  case  that 
remains  undecided  upon  the  docket,  as  fully  as 
his  predecessor  could  have  done.  The  court 
remains  the  same;  and  the  change  of  the  in- 
cumbents cannot  and  ought  not,  in  any  respect, 
to  injure  the  rights  of  litigant  parties.  The 
judgment  may  be  erroneous;  but  this  is  no  rea- 
son why  the  judge  should  not  sign  it.  Until  his 
signature  is  affixed  to  the  judgment,  no  proceed- 
ings can  be  had  for  its  reversal.  He  has,  there- 
fore, no  right  to  withhold  his  signature,  where, 
in  the  exercise  of  his  discretion,  he  does  not  set 
aside  the  judgment.  The  court  therefore  direct- 
ed that  a  writ  of  mandamus  be  issued,  directing 
the  district  judge  to  sign  the  judgment.     Ibid. 

18.   On  a  mandamus,  a  superior  court  will 
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never  direct  in  what  manner  the  discretion  of  an 
inferior  tribunal  shall  be  exercised  ;  but  they 
will,  in  a  proper  case,  require  an  inferior  court 
to  decide.  But,  so  far  as  it  regards  the  case  un- 
der consideration,  the  signature  of  the  judge  was 
not  a  matter  of  discretion.  It  followed  as  a  ne- 
cessary consequence  of  the  judgment,  unless  the 
judgment  had  been  set  aside  by  a  new  trial. 
The  act  of  signing  the  judgment  is  a  ministerial 
and  not  a  judicial  act.  On  the  allowance  of  a 
writ  of  error,  a  judge  is  required  to  sign  a  cita- 
tion to  the  defendant  in  error;  he  is  required,  in 
other  cases,  to  do  acts  which  are  not  strictly  ju- 
dicial.    Ibid. 


FISHERIES. 

1.  By  the  act  of  1793,  ch.  52,  no  registered 
ship  or  vessel  can,  while  she  remains  registered, 
engage  in  the  whale  fisheries;  but  she  must  sur- 
render her  register,  and  be  enrolled  and  licensed 
for  the  fisheries.  United  States  v.  Rogers.  3  Sum- 
ner's C.  C.  R.  342. 

2.  The  act  of  1835^  ch.  40,  provides  that  "if 
any  one  or  more  of  the  crew  of  an  Americau 
ship  or  vessel  on  the  high  seas,  &c..  shall  endea- 
vour to  make  a  revolt,"  &c..  he  and  they  shall, 
on  conviction,  be  punished  as  provided  in  the 
act.  Held,  that  a  ship  engaged  in  a  whaling 
voyage,  without  having  surrendered  her  register 
or  taken  out  an  enrolment  and  license,  pursuant 
to  the  act  of  1793,  ch.  52,  was  not  an  American 
ship,  within  the  purview  of  the  act  of  1835,  ch. 
40  ;  and  that  an  indictment  would  not  hold,  un- 
der this  act,  against  the  crew,  for  an  endeavour 
to  make  a  revolt.     Ibid. 


FLORIDA. 


1.  The  treaty  with  Spain,  by  which  Florida 
was  ceded  to  the  United  States,  is  the  law  of  the 
land,  and  admits  the  inhabitants  of  Florida  to 
the  enjoyment  of  the  privileges,  riehts  and  im- 
munities of  the  citizens  of  the  United  Slates. 
They  do  not,  however,  participate  in  political 
power;  they  do  not  share  in  the  government, 
ui'til  Florida  shall  become  a  state.  In  the  mean 
time,  Florida  continues  to  be  a  tei^itory  of  the 
United  States,  governed  by  virtue  of  that  clause 
in  the  constitution  which  empowers  "congress 
to  make  all  needful  rules  and  regulations  re- 
specting the  territory  or  other  property  belong- 
ing to  the  United  States."  The  American  Insur- 
ance Co.  V.  356  Bales  of  Cotton,  1  Peters,  542. 

2.  The  powers  of  the  territorial  legislature  of 
Florida  extend  to  all  rightful  objects  of  legisla- 
tion, subject  to  the  restriction  that  their  laws 
shall  not  be  "inconsistent  with  the  laws  and 
constitution  of  the  United  States."     Ibid.  543. 

3.  All  the  laws  which  were  in  force  in  Florida 
while  a  province  of  Spain,  those  excepted  which 
were  political  in  their  character,  which  con- 
cerned the  relations  between  the  people  and 
their  sovereign,  remained  in  force  until  altered 
by  the  government  of  the  United  States.     Con» 
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gress  recognises  this  principle  by  using  the  words 
"laws  of  the  territory  now  in  force  therein." 
No  laws  could  then  have  been  in  force  but  those 
enacted  by  the  Spanish  government.  If  among 
them  there  existed  a  law  on  the  subject  of  sal- 
vage, and  it  is  scarcely  possible  there  should  not 
have  been  such  a  law,  jurisdiction  over  it  was 
conferred  by  the  act  of  congress  relative  to  the 
territory  of  Florida,  on  the  superior  court;  but 
that  jurisdiction  was  not  exclusive.  A  territorial 
act,  conferring  jurisdiction  over  the  same  cases 
as  an  inferior  court,  would  not  have  been  incon- 
sistent with  the  seventh  section  of  the  act  vest- 
ing the  whole  judicial  power  of  the  territory  in 
two  superior  courts,  and  in  such  inferior  courts 
and  justices  of  the  peace  as  the  legislative  coun- 
cil of  the  territory  may  from  time  to  time  estab- 
lish.    Jbid.  544. 

4.  The  judges  of  the  superior  courts  of  Flo- 
rida hold  their  offices  for  four  years.  These 
courts,  then,  are  not  constitutional  courts,  in 
which  the  judicial  powers  conferred  by  the  con- 
stitution on  the  general  government  can  be  de- 
posited. They  are  incapable  of  receiving  it. 
They  are  legislative  courts,  created  in  virtue  of 
the  general  right  of  sovereignty  which  exists  in 
the  government,  or  in  virtue  of  that  clause  which 
enables  congress  to  make  laws  regulating  the 
territories  belonging  to  the  United  States.  The 
jurisdiction  with  which  they  are  invested,  is  not 
a  part  of  that  judicial  power  which  is  defined  in 
the  third  article  of  the  constitution,  but  is  con- 
ferred by  congress  in  the  exercise  of  its  powers 
over  the  territories  of  the  United  States.  Ibid. 
546. 

5.  The  act  of  the  territorial  legislature  of  Flo- 
rida, erecting  a  court  which  proceeded  under  the 
provisions  of  the  law  to  decree,  for  salvage,  the 
sale  of  a  cargo  of  a  vessel  which  had  been 
stranded,  and  which  cargo  had  been  brought 
within  the  territorial  limits,  is  not  inconsistent 
with  the  laws  and  constitution  of  the  United 
States,  and  is  valid;  and  consequently  a  sale  of 
the  property  made  in  pursuance  of  it  changed 
the  property.     Ibid. 

6.  In  courts  of  a  special  limited  jurisdiction, 
which  the  superior  court  of  East  Florida  unques- 
tionably is,  the  pleadings  must  contain  averments 
which  bring  the  cause  within  the  jurisdiction  of 
fhe  court,  or  the  whole  proceedings  will  be 
erroneous.  United  States  v.  Clarke,  8  Peters, 
436. 

7.  It  was  obviously  the  intention  of  congress 
to  extend  the  jurisdiction  of  the  Florida  courts 
to  allyexisting  claims,  and  to  have  them  finally 
settled.  The  purpose  for  which  the  act  was 
made  could  not  be  otherwise  accomplished.  Any 
claim  which  the  courts  were  unable  to  decide, 
on  the  petition  of  fhe  claimant,  would  remain 
the  subject  of  litigation.  This  would  defeat  the 
obvious  intention  of  congress,  which  ought  to  be 
kept  in  view  in  construing  the  act.     Ibid. 

8.  The  words  in  the  law  which  confer  jurisdic- 
tion in  land  claims,  and  describe  the  cases  on 
which  it  may  be  exercised  are,  "all  the  remain- 
ing cases  which  have  been  presented  according 
to  law,  and  not  finally  acted  upon."     The  sub- 


sequent words,  "shall  be  adjudicated,"  &c.,  pre- 
scribe the  rule  by  which  the  jurisdiction  previ« 
ously  given  shall  be  exercised.     Ibid. 


FLORIDA  TREATY. 

1.  By  the  stipulations  of  a  treaty,  are  to  be  un- 
derstood its,  language  and  apparent  intentions, 
manifested  in  the  instrument ;  with  a  reference 
to  the  contracting  parties,  the  subject-matter  and 
persons  on  whom  it  is  to  operate.  United  States 
v.  Arrcdondo  et  al.,  6  Peters,  710. 

2.  The  judiciary  is  not  that  department  of  the 
government  to  which  the  assertion  of  its  inter- 
ests against  foreign  powers  is  confided;  and  its 
duty,  commonly,  is  to  decide  upon  individual 
rights  according  to  those  principles  which  the 
political  departments  of  the  nation  have  estab- 
lished. If  the  course  of  the  nation  has  been  a 
plain  one,  its  courts  would  hesitate  to  pronounce 
it  erroneous.  However  individual  judges  might 
construe  the  treaty  of  St.  Ildefonso.  it  is  the  pro- 
vince of  the  supreme  court  of  the  United  States 
to  confine  its  decisions  to  the  will  of  the  legisla- 
ture, if  that  will  has  been  clearly  expressed. 
Foster  and  Elam  v.  Neilson,  2  Peters,  307 ;  United 
States  V.  Arrcdondo,  6  Peters,  710. 

3.  A  treaty  of  cession  is  a  deed  of  the  ceded 
territory,  the  sovereign  is  the  grantor,  and  the 
act  is  his ;  so  far  as  relates  to  the  cession  the 
treaty  is  his  act  and  deed,  and  all  courts  must  so 
consider  it ;  and  deeds  are  construed  in  equity 
by  the  rules  of  law.     Ibid. 

4.  The  Spanish  version  of  the  Florida  treaty  was 
in  the  words  of  the  king,  and  expressed  his 
intention ;  and  though  the  American  version 
showed  the  intention  of  the  American  govern- 
ment to  be  different,  the  supreme  court  cannot 
adopt  it  to  decide  what  was  granted  by  the  king 
of  Spain,  what  accepted,  and  what  reserved  :  the 
rules  of  law  are  too  imperative  to  be  disregarded 
or  mistaken.  The  true  interpretation  of  the  Span- 
ish language  of  the  treaty  is,  that  the  grants  of  lands 
in  Florida,  made  before  the  treaty,  except  those 
specially  excepted,  is  that  these  grants  remain 
confirmed.  The  proprietors  of  such  grants  could 
bring  suits  to  recover  them  without  any  action 
of  congress ;  and  any  question  arising  would  be 
purely  a  judicial  question.     Ibid.  741. 

5.  The  object  of  the  treaty  with  Spain,  which 
ceded  Florida  to  the  United  States,  dated  22d 
May,  1819,  was  to  invest  the  commissioners  with 
full  power  and  authority  to  receive,  examine,  and 
decide  upon  the  amount  and  validity  of  asserted 
claims  upon  Spain,  for  damages  and  injuries. 
Their  decision,  within  the  scope  of  this  authority, 
is  conclusive  and  final,  and  is  not  re-examinable. 
The  parties  must  abide  by  it,  as  the  decree  of  a 
competent  tribunal  of  exclusive  jurisdiction.  A 
rejected  claim  cannot  be  brought  again  under 
review,  in  any  judicial  tribunal.  But  it  does  not 
naturally  follow  that  this  authority  extends  to 
adjust  all  conflicting  rights,  of  different  citizen.s, 
to  the  fund  so  awarded.   The  commissioners  are 
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to  look  to  the  original  claim  for  damages  and  in- 
juries against  Spain  itself;  and  it  is  wholly  im- 
material, who  is  the  legal  or  equitable  owner  of 
the  claim,  provided  he  is  an  American  citizen. 
Comegys  ct  al.  v.  Fosse,  1  Peters,  212. 

6.  Alter  the  validity  and  amount  of  the  claim 
has  been  ascertained  by  the  award  of  the  com- 
missioners, the  rights  of  the  claimant  to  the  fund, 
which  has  passed  into  his  hands  and  those  of 
others,  are  left  to  the  ordinary  course  of  judicial 
proceedings,  in  the  established  courts  of  justice. 
Ibid.  212. 

7.  The  treaty  with  Spain  recognised  an  exist- 
ing right  in  the  aggrieved  parties  to  compensa- 
tion; and  did  not,  in  the  most  remote  degree, 
turn  upon  the  notion  of  donation  or  gratuity.  It 
was  demanded  by  our  government  as  matter  of 
right,  and  as  such  was  granted  by  Spain.  Ihid. 
217. 

8.  Even  in  cases  of  conquest,  it  is  very  unu- 
sual for  the  conqueror  to  do  more  than  to  dis- 
place the  sovereign  and  assume  dominion  over 
the  country.  The  modern  usage  of  nations, 
which  has  become  law,  would  be  violated  ;  that 
sense  of  justice  and  of  right,  which  is  acknow- 
ledged and  felt  by  the  whole  c.vilized  world, 
would  be  outraged,  if  private  property  should  be 
generally  confiscated,  and  private  rights  annulled 
on  a  change  in  the  sovereignty  of  the  country, 
by  the  Florida  treaty.  The  people  change  their 
allegiance,  their  relation  to  their  ancient  sovereign 
is  dissolved  ;  but  their  relations  to  each  other, 
and  their  rights  of  property  remain  undisturbed. 
Had  Florida  changed  its  sovereign  by  an  act  con- 
taining no  stipulation  respecting  the  property  of 
individuals,  the  right  of  property  in  all  those 
who  became  subjects  or  citizens  of  the  new  go- 
vernment would  have  been  unaffected  by  the 
change.  It  would  have  remained  the  same  as 
under  the  ancient  sovereign.  United  Stales  v. 
Percheman,  7  Peters,  51. 

9.  The  language  of  the  second  article  of  the 
treaty  between  the  United  States  and  Spain,  of 
22d  February,  1819,  by  which  Florida  was  ceded 
to  the  United  States,  conforms  to  this  general 
principle.     Ibid. 

10.  The  eighth  article  of  the  treaty  must  be 
intended  to  stipulate  expressly  for  the  security 
to  private  property,  which  the  laws  and  usages 
of  nations  would,  without  express  stipulation, 
have  conferred.  No  construction  which  would 
impair  that  security,  further  than  its  positive 
words  require,  would  seem  to  be  admissible. 
Without  it,  the  titles  of  individuals  would  remain 
as  valid  under  the  new  government  as  they  were 
under  the  old.  And  those  titles,  so  far  at  least 
as  they  were  consummated,  might  be  asserted 
in  the  courts  of  the  United  States,  independently 
of  this  article.     Jbid. 

11.  The  treaty  was  drawn  up  in  the  Spanish 
as  well  as  in  the  English  languages.  Both  are 
original,  and  were  unquestionably  intended  by 
the  parties  to  be  identical.  The  Spanish  has 
been  translated  ;  and  it  is  now  understood  that 
the  article  expressed  in  that  language  is,  that 
"the  grants  shall  remain  ratified  and  confirmed 
to  the  persons  in  possession  of  them,  to  the  same 


extent,"  &c. ;   thus  conforming  exactly  to  the 
universally  received  law  of  nations.     Ibid. 

12.  If  tire  English  and  Spanish  part  can,  with- 
out violence,  be  made  to  agree,  that  construc- 
tion which  establishes  this  conformity  ought  to 
prevail.     Ibid. 

13.  No  violence  is  done  to  the  language  of  the 
treaty  by  a  construction  which  conforms  the 
English  and  Spanish  to  each  other.  Although 
the  words  "  shall  be  ratified  and  confirmed,"  are 
properly  words  of  contract,  stipulating  for  some 
future  legislation,  they  are  not  necessarily  so. 
They  may  import  that  "  they  shall  be  ratified 
and  confirmed''"  by  force  of  the  instrument  it- 
self. When  it  is  observed  that  in  the  counter- 
part of  the  same  treaty,  executed  at  the  same 
time,  by  the  same  parties,  they  are  used  in  this 
sense,  the  construction  is  proper,  if  not  unavoid- 
able.    Ibid. 

14.  In  the  case  of  Foster  and  Elam  v.  Neil- 
son,  2  Peters,  253,  the  supreme  court  considered 
those  words  importing  a  contract.  The  Spanish 
part  of  the  treaty  was  not  then  brought  into  view, 
and  it  was  then  supposed  there  was  no  variance 
between  them.  It  was  not  supposed  that  there 
was  even  a  formal  difTerence  of  expression  in  the 
same  instrument,  drawn  np  in  the  language  of 
each  party.  Had  this  circumstance  been  known, 
it  is  believed  it  would  have  produced  the  con- 
struction which  is  now  given  to  the  article. 
Ibid. 

15.  By  the  law  of  nations,  the  inhabitants, 
citizens,  or  subjects  of  a  conquered  or  ceded 
country,  territory,  or  province,  retain  all  the 
rights  of  property  which  have  not  been  taken 
from  them  by  the  orders  of  the  conqueror;  and 
this  is  the  rule  by  which  we  must  test  its  effi- 
cacy according  to  the  act  of  congress,  which  we 
must  consider  as  of  binding  authority.  United 
Slates  V.  Clarke,  9  Peters,  168. 

16.  A  treaf^v  of  cession  is  a  deed  or  grant  by 
one  sovereign  to  another,  which  transferred  no- 
thing to  which  he  had  no  right  of  property,  and 
only  such  right  as  he  owned,  and  could  convey 
to  the  grantee.  By  the  treaty  with  Spain,  the 
United  States  acquired  no  lands  in  Florida  to 
which  any  person  had  lawfully  obtained  such  a 
right,  by  a  perfect  or  inchoate  title,  that  this 
court  could  consider  it  as  property  under  the 
seco.d  article,  or  which  had,  according  to  the 
stipulations  of  the  eighth  article  of  the  treaty, 
been  granted  by  the  lawful  authorities  of  the 
king:  which  words,  grants  or  concessions  were 
to  be  construed  in  their  broadest  sense,  so  as  to 
comprehend  all  lawful  acts  which  operated  to 
transfer  a  right  of  property,  perfect  or  imperfect. 
Ibid. 

17.  The  effect  of  the  clauses  of  the  confirma 
tion  of  grants  made  was,  that  they  confirmed 
them  presently  on  the  ratification  of  the  treaty, 
to  those  in  possession  of  the  lands ;  w  hich  was 
declared  to  be,  that  legal  seisin  and  possession 
which  follows  title,  is  co-extensive  with  the 
right,  and  continues  till  it  is  ousted  by  an  actual 
adverse  possession,  as  contradistinguished  from 
residence  and  occupation.     Ibid. 

18.  The  United  Slates,  by  accepting  the  ces- 
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sion  under  the  terms  of  the  eighth  article,  and 
the  ratitication  by  the  king-,  with  an  exception 
of  the  three  annulled  grants  to  Allegon,  Punon 
Rostro,  and  Vargas,  can  make  no  other  excep- 
tions of  grants  made  by  the  lawful  authorities 
of  the  king.     Ibid. 

19.  The  meaning  of  the  words  "lawful  autho- 
rities," in  the  eighth  article,  or  "competent  autho- 
rities" in  the  ratification,  must  be  taken  to  be, 
"by  those  persons  who  exercised  the  granting 
power  by  the  authority  of  the  crown."  The 
eighth  article  expressly  recognises  the  existence 
of  these  lawful  authorities  in  the  ceded  territo- 
ries, designating  the  governor  or  intendant,  as 
the  case  might  be,  as  invested  with  such  autho- 
rity :  which  is  to  be  deemed  competent  tiJl  the 
contrary  is  made  to  appear.     Ibid. 

20.  By  "the  laws  of  Spain"  is  to  be  under- 
stood the  will  of  the  king  expressed  in  his  or- 
ders, or  by  his  authority,  evidenced  by  the  acts 
themselves;  or  by  such  usage  and  customs  in 
the  province  as  may  be  presumed  to  have  ema- 
nated from  the  king,  or  to  have  been  sanctioned 
by  him,  as  existing  authorized  local  laws. 
Ibid. 

21.  In  addition  to  the  established  principles 
heretofore  laid  down  by  this  court  as  the  legal 
effect  of  an  usage  or  custom,  there  is  one  which 
is  peculiarly  appropriate  to  this  case.  The  act 
of  congress  giving  jurisdiction  to  this  court  to 
adjudicate  on  these  causes,  contains  this  clause 
in  reference  to  grants,  &c.,  "  which  was  protected 
and  secured  by  the  treaty,  and  which  might 
have  been  perfected  into  a  complete  title,  under 
and  in  conformity  to  the  laws,  usages  and  cus- 
toms of  the  government  under  which  the  same 
originated."  This  is  an  express  recognition  of 
any  known  and  established  usage  or  custom  in 
the  Spanish  provinces,  in  relation  to  the  grants 
of  land,  antt  the  title  thereto,  which  brings  them 
within  a  well  established  rule  of  law:  that  a 
custom  or  usage  saved  and  preserved  by  a  sta- 
tute, has  the  force  of  an  express  statute,  and 
shall  control  all  affirmative  statutes  in  opposi- 
tion, though  it  must  yield  to  the  authority  of  ne- 
gative ones,  which  forbid  an  act  authorized  by 
a  custom  or  usage  thus  saved  and  protected  ;  and 
this  is  the  rule  by  which  its  efficacy  must  be 
tested,  according  to  the  act  of  congress,  which 
must  be  considered  of  binding  authority.     Ibid. 

22.  By  the  eighth  article  of  the  treaty  ceding 
Florida  to  the  United  States,  the  same  time  is 
allowed  to  the  owners  of  lanti  granted  under  the 
authority  of  Spain,  to  fulfil  the  conditions  of  their 
gratrts,  after  the  date  of  the  treaty,  as  was 
limited  in  the  grants.  It  has  been  decided  by 
this  court,  in  the  case  of  Arredondo,  that  as  to 
indivichial  riirhts,  the  tieaty  is  to  be  considered 
as  dated  tit  its  ratification.  United  Slates  v.  Sib- 
bald,  10  Peters.  313. 

2.3.  It  has  been  decided,  in  Arredondo's  case, 
that  that  provision  of  the  treaty  as  to  the  per- 
formance of  the  conditions  in  grants,  is  not  con- 
fined to  owners  of  land  by  occu])aiicy  or  resi- 
dence;  but  extends  to  persons  who  have  a  legal 
seisin  and  possession  of  land,  in  virtue  of  a  grant; 
and  that,  in  the  situation  of  the  province,  and  the 
claimants  to  land  at  the  time  of  the  cession,  it 


was  enough  that  they  should  show  a  performance 
of  the  condition  cy  pres.     Ibid. 

24.  In  the  construction  of  the  Florida  treaty, 
it  is  admitted  that  the  United  States  succeeds  to 
all  those  equitable  obligations  which  we  are  to 
suppose  would  have  influenced  his  Catholic  ma- 
jesty, to  secure  their  property  to  his  subjects, 
and  which  would  have  been  applied  by  him  in 
the  construction  of  a  conditional  grant,  to  make 
it  absolute;  and  further,  that  the  United  States 
must  maintain  the  rights  of  property  under  it, 
by  applying  the  laws  and  customs  by  whicn 
those  rights  were  secured,  before  Florida  was 
ceded ;  or  by  which  an  inchoate  right  of  pro- 
perty would,  by  those  laws  and  customs,  have 
been  adjudicated  by  the  Spanish  authority  to 
have  become  a  perfect  right.  United  States  v. 
Mills^  Heirs,  12  Peters,  215. 
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1.  After  the  acquisition  of  Florida  by  the 
United  States,  in  virtue  of  the  treaty  with  Spain, 
of  22d  of  February,  1819,  various  acts  of  con- 
gress were  passed  for  the  adjustment  of  private 
land  claims,  within  the  ceded  territory.  The 
tribunals  authorized  to  decide  on  them  were  not 
authorized  to  settle  any  which  exceeded  a  league 
square;  on  those  exceeding  that  quantity,  they 
were  directed  to  report,  especially',  their  opinion, 
for  the  future  action  of  congress.  The  lands 
embraced  in  the  larger  claims  were  defined  by 
surveys,  and  plats  retained  ;  these  were  reserved 
from  sale,  and  remained  unsettled  until  some 
resolution  should  be  adopted  for  a  final  adjudi- 
cation of  them,  which  was  done  by  the  passage 
of  the  law  of  the  22d  May,  1828.  By  the  six'th 
section,  it  was  provided,  "that  all  claims  to  land 
within  the  territory  of  Florida,  embraced  by  the 
treaty,  which  shall  not  be  finally  decided  and 
settled  under  the  provisions  of  the  same  law, 
containing  a  greater  quantity  of  land  than  the 
commissioners  were  authorized  to  decide,  and 
above  the  amount  confirmed  by  the  act,  and 
which  have  not  been  reported  as  antedated,  or 
forged,  shall  be  received  and  adjudicated  by  the 
judges  of  the  superior  court  of  the  district  in 
which  the  land  lies,  upon  the  petition  of  the 
claimant,  according  to  the  forms,  rules,  condi- 
tions, restrictions  and  regulations  prescribed  to 
the  district  judge,  and  to  the  claimants,  by  the 
act  of  2r)th  May,  1824.  By  a  proviso,  ail  claims 
annulled  by  the  treaty,  and  all  claims  not  pre- 
sented to  the  commissioners,  &c.,  according  to 
the  acts  of  congress,  were  excluded.  United 
Slates  V.  A7-redoiido  el  al.,  6  Peters,  706. 

2.  The  grant  of  the  king  of  Spain  to  F.  M. 
Arredondo  and  Son,  for  land  at  Alachua,  in  Flo- 
rida, gave  a  vnlid  title  to  these  claimants  under 
the  grant;  according  to  the  stijndations  under  the 
treaty  between  the  United  States  and  Spain,  of 
1819,  the  laws  of  nations,  of  the  United  States, 
and  of  Spain,  a  coticession  or  condition  becomes 
absolute,  where  the  condition  is  performed .  Ibid. 
691. 

3.  The  original  concession  by  governor  Cop- 
pinger,  on  the  petition  of  George  J.  F.  Clarke, 
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was  made  on  the  17th.  of  December,  1817,  of 
twenty-six  thousand  acres  of  land,  in  the  places 
he  solicited  in  his  petition,  and  a  complete  title 
was  made  of  twenty-two  thousand  acres,  part 
of  the  same,  in  December,  1817.  Twenty  thou- 
sand acres,  part  of  the  whole  concession,  were 
sold  by  the  appellee.  The  other  four  thousand 
were  surveyed  in  conformity  with  the  decree  of 
17th  December,  1817,  and  a  complete  title  to 
the  same  was  made  by  governor  Coppinger,  on 
the  4lh  of  May,  1818.  By  the  court:  — The 
claimant  cannot  avail  himself  of  the  grant  of  the 
4th  of  May,  1818,  made  after  the  24th  of  Janu- 
ary, 1818,  the  time  limited  by  the  Florida  treaty. 
He  must  rest  his  claim  on  the  concession  made 
on  the  17th  of  December,  1817.  United  States  v. 
Clarke,  6  Peters,  168. 

4.  The  validity  of  concessions  of  land,  by  the 
authorities  of  Spain,  in  East  Florida,  is  expressly 
recognised  in  the  Florida  treaty,  and  in  the  se- 
veral acts  of  congress.     Ibid. 

5.  The  eighth  article  allows  the  owners  of 
land  the  same  time  for  fultilling  the  conditions 
of  their  grants  from  the  date  of  the  treaty,  as  is 
allowed  in  the  grant  from  the  date  of  the  instru- 
ment. And  the  act  of  the  8lh  of  May,  1822, 
requires  every  person  claiming  title  to  lands 
under  any  patent,  grant,  concession,  or  order  of 
survey  dated  previous  to  the  24th  of  January, 
1818,  to  file  his  claim  before  the  commissioners, 
appointed  in  pursuance  of  that  act.  All  the  sub- 
sequent acts  on  the  subject,  observe  the  same 
language ;  and  the  titles  under  these  conces- 
sions have  been  uniformly  confirmed,  when  the 
tract  did  not  exceed  a  league  square.     Ibid. 

6.  A  claim  to  lands  in  East  Florida,  the  title 
to  which  was  derived  from  grants  by  the  Creek 
and  Seminole  Indians,  ratified  by  the  local  au- 
thorities of  Spain,  before  the  cession  of  Florida 
by  Spain  to  the  United  States,  confirmed.  Mitchel 
et  al.  V.  The  United  States,  9  Peters,  711. 

7.  It  was  objected  to  the  title  claimed  in  this 
case,  which  had  been  presented  to  the  superior 
court  of  Middle  Florida,  under  the  provisions  of 
the  acts  of  congress  for  the  settlement  of  land 
claims  in  Florida,  that  the  grantees  did  not  ac- 
quire, under  the  Indian  grants,  a  legal  title  to 
the  land.  Held,  that  the  acts  of  congress  submit 
these  claims  to  the  adjudication  of  this  court  as 
a  court  of  equity;  and  those  acts,  as  often  and 
uniformly  construed  in  its  repeated  decisions, 
confer  the  same  jurisdiction  over  imperfect,  in- 
choate and  inceptive  titles,  as  legal  and  perfect 
ones,  and  require  the  court  to  decide  by  the  same 
rules  on  all  claims  submitted  to  it,  whether  legal 
or  equitable.     Ibid.  ^ 

8.  In  the  case  of  the  United  States  v.  Arre- 
dondo,  6  Peters,  691,  the  lands  granted  had  been 
in  the  possession  and  occupation  of  the  Alachua 
Indians,  ami  the  centre  of  the  tract  was  an  In- 
dian town  of  that  name.  But  the  land  had  been 
abandoned,  and  before  any  grant  was  made  by 
the  intendant,  a  report  was  made  by  the  attor- 
ney and  surveyor-general  on  a  reference  to  them, 
finding  the  fact  of  abandonment ;  on  which  it 
was  decreed  that  the  lands  had  reverted  to,  and 
become  annexed  to  the  royal  domain.     Ibid. 

9.  By  the  common  law,  the  king  has  no  right 
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of  entry  on  lands  which  is  not  common  to  his 
subjects;  the  king  is  put  to  his  inquest  of  office, 
or  information  of  intrusion,  in  all  cases  where  a 
subject  is  put  to  his  action ;  their  right  is  the 
same,  though  the  king  has  more  convenient  re- 
medies in  enforcing  his.  If  the  king  has  no 
original  right  of  possession  to  lands,  he  cannot 
acquire  it  without  office  joined,  so  as  to  annex  it 
to  his  domain.     Ibid. 

10.  The  United  States  have  acted  on  the  same 
principle  in  the  various  laws  which  congress  have 
passed  in  relation  to  private  claims  to  lands  in 
the  Floridas ;  they  have  not  undertaken  to  de- 
cide for  themselves,  on  the  validity  of  such 
claims,  without  the  previous  action  of  some  tri- 
bunal, special  or  judicial.  They  have  not  au- 
thorized an  entry  to  be  made  on  the  possession 
of  any  person  in  possession,  by  colour  of  a  Spanish 
grant  or  title,  nor  the  sale  of  any  lands  as  part 
of  the  national  domain,  with  any  intention  to  im- 
pair private  rights.  The  laws  which  give  juris- 
diction to  the  district  courts  of  the  territories  to 
decide  in  the  first  instance,  and  to  this  on  appeal, 
prescribe  the  mode  by  which  lands  which  have 
been  possessed  or  claimed  to  have  been  granted 
pursuant  to  the  laws  of  Spain,  shall  become  a 
part  of  the  national  domain  ;  which,  as  declared 
in  the  seventh  section  of  the  act  of  1824.  is  a 
"final  decision  against  any  claimant  pursuant  to 
any  of  the  provisions  of  the  law."     Ibid. 

11.  One  uniform  rule  seems  to  have  prevailed 
in  the  British  provinces  in  America,  by  which 
Indian  lands  were  held  and  sold,  from  their  first 
settlement,  as  appears  by  their  laws.  Friendly 
Indians  were  protected  in  the  possession  of  the 
lands  they  occupied,  and  were  considered  as 
owning  them  by  a  perpetual  right  of  possession 
in  the  tribe  or  nation  inhabiting  them  as  their 
common  property,  from  generation  to  generation, 
not  as  the  right  of  the  individuals  located  on 
particular  spots.  Subject  to  this  right  of  pos- 
session, the  ultimate  fee  was  in  the  crown  and 
its  grantees ;  which  could  be  granted  by  the 
crown  or  colonial  legislatures  while  the  lands 
remained  in  possession  of  the  Indians ;  though 
possession  could  not  be  taken  without  their  con- 
sent.    Ibid. 

12.  Individuals  could  not  purchase  Indian 
lands  without  permission  or  license  from  the 
crown,  colonial  governors,  or  according  to  the 
rules  prescribed  by  colonial  laws;  but  such  pur- 
chases were  valid  with  such  license,  or  in  con- 
formity with  the  local  laws;  and  by  this  union 
of  the  perpetual  right  of  occupancy  with  the 
ultimate  fee,  which  passed  from  the  crown  by 
the  hcense,  the  title  of  the  purchaser  became 
complete.     Ibid. 

13.  Indian  possession  or  occupation  was  con- 
sidered with  reference  to  their  habits  and  modes 
of  life;  their  hunting  grounds  were  as  much  in 
their  actual  possession  as  the  cleared  fields  of 
the  whites;  and  their  rights  to  its  exclusive  en- 
joyment in  their  own  way,  and  for  their  own 
purposes,  were  as  much  respected,  until  they 
abandoned  them,  made  a  cession  to  the  govern- 
ment, or  an  authorized  sale  to  individuals.  In 
either  case  their  rights  became  extinct,  the  lands 
could  be  granted  disencumbered  of  the  right  of 
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occupancy,  or  enjoyed  in  full  dominion  by  the 
purchases  from  the  Indians.  Such  was  the  tenure 
of  Indian  lands  by  the  laws  of  Massachusetts; 
Connecticut,  Rhode  Island,  New  York,  New  Jer- 
sey, Pennsylvania,  Maryland,  Virginia,  North 
Carolina,  South  Carolina,  and  Georgia.     Ibid. 

14.  Grants  made  by  the  Indians  at  public 
councils,  since  the  treaty  at  Fort  Stanwick's. 
have  been  made  directly  to  the  purchasers,  or 
to  the  state  in  which  the  land  lies,  in  trust  for 
them,  or  with  directions  to  convey  to  them  ;  of 
which  there  are  many  instances  of  large  tracts 
so  sold  and  held,  especially  in  New  York.    Ibid. 

15.  It  was  an  universal  rule,  that  purchases 
made  at  Indian  treaties,  in  the  presence,  and 
with  the  approbation  of  the  officer  under  whose 
direction  they  were  held  by  the  authority  of  the 
crown,  gave  a  valid  title  to  the  lands  j  it  pre- 
vailed under  the  laws  of  the  states  after  the  re- 
volution, and  yet  continues  in  those  where  the 
right  to  the  ultimate  fee  is  owned  by  the  states, 
or  their  grantees.  It  has  been  adopted  by  the 
United  States;  and  purchases  made  at  treaties 
held  by  their  authority,  have  been  always  held 
good  by  the  ratification  of  the  treaty,  without 
any  patent  to  the  purchasers  from  the  United 
States.  This  rule  in  the  colonies  was  founded 
on  a  settled  rule  of  the  law  of  England,  that  by 
his  prerogative  the  king  was  the  universal  occu- 
pant of  all  vacant  lands  in  his  dominions,  and 
had  the  right  to  grant  them  at  his  pleasure,  or 
by  his  authorized  officers.     Ibid. 

16.  When  the  United  States  acquired  and 
took  possession  of  the  Floridas,  the  treaties 
which  had  been  made  with  the  Indian  tribes 
before  the  acquisition  of  the  territory  by  Spain 
and  Great  Britain,  remained  in  force  overall  the 
ceded  territory  as  the  laws  which  regulated  the 
relations  with  all  the  Indians  who  were  parties 
to  them,  and  were  binding  on  the  United  States, 
by  the  obligation  they  had  assumed  by  the 
Louisiana  treaty,  as  a  supreme  law  of  the  land, 
which  was  inviolable  by  the  power  of  congress. 
They  were  also  binding  as  the  fundamental  law 
of  Indian  rights,  acknowletiged  by  royal  orders, 
and  municipal  regulations  of  the  province,  as 
the  laws  and  ordinances  of  Spain  in  the  ceded 
provinces,  which  were  declared  to  continue  in 

^  force  by  the  proclamation  of  the  governor  in 
taking  possession  of  the  province,  and  by  the 
acts  of  congress,  which  assured  all  the  inhabit- 
ants of  protection  in  their  property.  It  would 
be  an  unwarrantable  construction  of  these  trea- 
tie.s,  laws,  ordinances,  and  municipal  regulations, 
to  decide  that  the  Itnlians  were  not  to  be  main- 
tained in  the  enjoyment  of  all  the  rights  which 
they  could  have  enjoyed  under  either,  had  the 
province  remained. under  the  dominion  of  Spain. 
It  woulil  be  rather  a  perversion  of  their  spirit, 
meaning;  and  terms,  contrary  to  the  injunction 
of  the  law  under  which  the  court  acts,  which 
makes  the  stipulations  of  any  treaty,  the  laws 
and  ordinances  of  Spain,  and  these  acts  of  con- 
gress, so  far  as  either  apply  to  this  case,  the 
standard  rules  for  its  decision.     Ibid. 

17.  The  treaties  with  Spain  and  England  be- 
fore the  acquisition  of  Florida  by  the  United 
States,  which  guarantied  to  the  Seminole  Indians 


their  lands  according  to  the  right  of  property 
with  which  they  possessed  them,  were  adoptecl 
by  the  United  States,  who  thus  became  the  pr^ 
lectors  of  all  the  rights  they  had  previously  en- 
joyed, or  could  of  right  enjoy  under  Great  Bri- 
tain or  Spain,  as  individuals  or  nations,  by  any 
treaty  to  which  the  United  States  thus  became 
parties  in  1803.     Ibid. 

18.  The  Indian  right  to  the  lands  as  property 
was  not  merely  of  possession,  that  of  alienatioa 
was  concomitant ;  both  were  equally  secured, 
protected,  and  guarantied  by  Great  Britain  and 
Spain,  subject  only  to  ratification  and  confirma- 
tion by  the  license,  charter,  or  deed  from  the 
governor,  representing  the  king.  Such  purchases 
enabled  the  Indians  to  pay  their  debts,  compen- 
sate for  their  depredations  on  the  traders  resi- 
dent among  them  to  provide  for  their  wants; 
while  they  were  available  to  the  purchasers  as 
payment  of  the  considerations  which  at  their 
expense  had  been  received  by  the  Indians.  It 
would  have  been  a  violation  of  the  faith  of  the 
government  to  both,  to  encourage  traders  to 
settle  in  the  province,  to  put  themselves  and 
property  in  the  power  of  the  Indians,  to  suffer 
the  latter  to  contract  debts,  and  when  willing  to 
pay  them  by  the  only  means  in  their  power,  a 
cession  of  their  lands,  withhold  an  assent  to  the 
purchase,  which  by  their  laws  or  municipal  re- 
gulations was  necessary  to  vest  a  title.  Such  a 
course  was  never  adopted  by  Great  Britain  in 
any  of  her  colonies,  nor  by  Spain  in  Louisiana 
or  Florida.     Ibid. 

19.  The  laws  made  it  necessary,  when  the 
Indians  sold  their  lands,  to  have  the  deeds  pre- 
sented to  the  governor  for  confirmation.  The 
sales  by  the  Indians  transferred  the  kind  of  right 
which  they  possessed  ;  the  ratification  of  the 
sale  by  the  governor  must  be  regarded  as  a  re- 
linquishment of  the  title  of  the  crown  to  the 
purchaser,  and  no  instance  is  known  where  per- 
mission to  sell  has  been  "  refused,  or  of  the  re- 
jection of  an  Indian  sale."     Ibid. 

20.  In  the  present  case  the  Indian  sale  has 
been  confirmed  with  more  than  usual  solemnity 
and  publicity;  it  has  been  done  at  a  public 
council  and  convention  of  the  Indians  conform- 
ably to  treaties,  to  which  the  king  was  a  party, 
and  which  the  United  States  adopted,  and  the 
grant  was  known  to  both  parties  to  the  treaty  of 
cession.  The  United  Slates  were  not  deceived 
by  the  purchase,  which  they  knew  was  subject 
to  the  claim  of  the  petitioner,  or  those  from 
whom  he  purchased  ;  and  they  made  no  stipu- 
lation which  should  put  it  to  a  severer  test  than 
any  other;  and  it  was  made  to  a  house  which, 
in  consideration  of  its  great  and  continued  ser- 
vices to  the  king  and  his  predecessor,  had  de- 
servedly given  them  high  claims  as  well  on  his 
justice  as  his  faith.  But  if  there  could  be  a 
doubt  that  the  evidence  in  the  record  did  not 
establish  the  fact  of  a  royal  license  or  as.sent  to 
this  purcha.se  as  a  matter  of  specific  and  judi- 
cial belief,  it  would  be  presumed  as  a  matter  of 
lavi-  arising  from  the  facts  and  circumstances  of 
the  case,  which  are  admitted  or  unquestioned. 
Ibid. 

21.  As  decided  by  the  supreme  court,  the  law 
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presumes  the  existence  in  the  provinces  of  an 
officer  authorized  to  make  valid  grants ;  a  for- 
tiori, to  give  license  to  purchase  and  to  confirm  ; 
and  the  treaty  designates  the  governor  of  West 
Florida  as  the  proper  officer  to  make  grants  of 
Indian  lands  by  confirmation,  as  plainly  as  it 
does  the  governor  of  East  Florida  to  make  ori- 
ginal grants,  or  the  intendant  of  West  Florida 
to  grant  royal  lands.  A  direct  grant  from  the 
crown,  of  lands  in  a  royal  haven  may  be  pre- 
sumed on  an  uninterrupted  possession  of  sixty 
years,  or  a  prescriptive  possession  of  crown 
lands  for  forty  years.     Ibid. 

22.  The  length  of  time  which  brings  a  given 
case  within  the  legal  presumption  of  a  grant, 
charter,  or  license,  to  validate  a  right  long  en- 
joyed, is  not  definite,  depending  on  its  peculiar 
circumstances.     Ibid. 

23.  Juan  Percheman  claitned  two  thousand 
acres  of  land  lying  in  the  territory  of  Florida, 
by  virtue  of  a  grant  from  the  Spanish  governor, 
made  in  1815.  His  title  consisted  of  a  petition 
presented  by  himself  to  the  governor  of  Ea.st 
Florida,  praying  for  a  grant  of  two  thousand 
acres,  at  a  designated  place,  in  pursuance  of  the 
royal  order  of  the  29th  of  INIarch,  1815,  granting 
lands  to  the  military  who  were  in  St.  Augustine 
during  the  invasion  of  1812  and  1813  ;  a  decree 
by  the  governor,  made  12th  December,  1815,  in 
conformity  to  the  petition,  in  absolute  property, 
under  the  authority  of  the  royal  order,  a  certi- 
fied copy  of  which  decree,  and  of  the  petition, 
was  directed  to  be  issued  to  him  from  the  secre- 
tary's office,  in  order  that  it  may  be  to  him  in 
all  events  an  equivalent  of  a  title  in  form;  a  pe- 
tition to  the  governor,  dated  31st  December, 
1815,  for  an  order  of  survey,  and  a  certificate  of 
a  survey  having  been  made  on  the  20th  of  Au- 
gust, 1819,  in  obedience  to  the  same.  This 
claim  was  presented,  according  to  law,  to  the 
register  and  receiver  of  East  Florida,  while  act- 
ing as  a  board  of  commissioners  to  ascertain 
claims  and  titles  to  lands  in  East  Florida.  The 
claim  was  rejected  by  the  board,  and  the  fol- 
lowing entry  made  of  the  same.  "  In  the  me- 
morial of  the  claimant  to  this  boartl,  he  speaks 
of  a  survey  made  by  authority  in  1829.  If  this 
had  been  proiluced,  it  would  have  furnished 
some  support  for  the  certificate  of  Aguilar.  As 
it  is,  we  reject  the  claim."  Held,  that  this  was 
not  a  final  action  on  the  claim,  in  the  sense  those 
words  are  used  in  the  act  of  the  26th  of  May, 
1830,  entitled  "an  act  supplementary  to,"  &c. 
United  Slates  v.  Percheman.  7  Peters,  51. 

24.  A  grant  of  land  in  Florida  within  the  In- 
dian boundary,  by  the  governor  acting  under 
the  crown  of  Spain  before  the  cession  of  Florida 
to  the  United  States,  was  confirmed  to  the 
grantee,  by  the  decree  of  the  judge  of  the  east- 
ern district  of  Florida.  The  decree  was  affirmed 
on  appeal.  The  United  States  v.  Fernandez,  10 
Peters,  303. 

25.  The  subject  of  grants  of  land  within  the 
Indian  boundary,  which  had  not  by  any  official 
act  been  declared  a  part  of  the  royal  domain, 
was  fully  and  ably  considered  in  the  case  of 
Johnson  v.  M'Intosh.  8  Wheat.  543;  5  Cond.  Rep. 
515.    Every  European  government  claimed  and 


exercised  the  right  of  granting  lands,  while  in 
the  occupation  of  the  Indians.     Ibid. 

26.  The  grants  of  land  in  the  possession  of 
the  Indians,  by  the  governor  of  Florida,  under 
the  crown  of  Spain,  were  good  to  pass  the  right 
of  the  crown.  The  grants  severed  them  from 
the  royal  domain,  so  that  they  became  private 
property,  which  was  not  ceded  to  the  United 
States  by  the  treaty  with  Spain.     Ibid. 

27.  The  supreme  court  cannot  attach  any 
condition  to  a  grant  of  absolute  property  in  the 
whole  of  the  land.  This  grant  was  made  by 
the  governor  of  East  Florida  in  absolute  pro- 
perty, with  a  promise  of  a  title  in  form.  He  was 
the  exclusive  judge  of  the  conditions  to  be  im- 
posed on  his  grant,  and  of  their  performance. 
The  United  States  v.Segui,  10  Peters,  306. 

28.  A  grant  of  land  by  the  governor  of  East 
Florida,  in  consideration  of  services  to  the  Span- 
ish government,  made  before  the  cession  of  the 
territory  of  Florida  to  the  United  States,  con- 
firmed. The  United  States  v.  Chaires,  10  Peters, 
308. 

29.  Under  a  grant  of  the  governor  of  Florida, 
prior  to  the  cession  of  the  same  to  the  United 
States,  of  sixteen  thousand  acres  of  land,  for  the 
purpose  of  erecting  a  water-mill,  a  survey  of  five 
huniired  and  twenty  acres  was  made;  and  at 
another  place,  a  survey  of  fifteen  thousand  six 
hundred  and  thirty  acres  was  also  made.  The 
supreme  court  held,  that  the  first  survey  of  five 
hundred  and  twenty  acres  was  valid,  and  that 
the  jsurvey  of  fifteen  thousand  four  hundred  and 
eighty  acres  was  invalid ;  but  that  the  grantee 
has  a  title  to  fifteen  thousand  four  hundred  and 
eighty  acres  of  vacant  land,  which  he  has  a  right 
to  have  surveyed,  adjoining  the  survey  of  five 
hundred  and  twenty  acres.  The  United  States  v. 
Seton,  10  Peters,  309. 

30.  Under  a  Spanish  grant  of  five  miles  square, 
ten  thousand  acres  were  surveyed  at  one  place, 
and  six  thousand  acres  were  surveyed  at  another 
place,  as  the  whole  quantity  of  ungranted  land 
could  not  be  found  together.  The  grant  was 
confirmed.  The  United  States  x.Sibbald,  10  Pe- 
ters, 313. 

31.  A  grant  of  land  was  mad6  by  governor 
Coppinger,  in  June,  1828.  The  grant  was  made 
to  the  appellee,  on  his  stating  his  intention  to 
bu'ld  a  saw  mill.  The  decree  grants  to  the  peti- 
tioner, '-license  to  construct  a  water  sawmill, 
on  the  creek  known  by  the  name  of  Pottsburg, 
hounded  by  the  lands  of  Strawberry  Hill,  and 
this  tract  not  being  sufficient,  I  grant  him  the 
equivalent  quantity  in  Cedar  Swamp,  about  a 
mile  east  of  M'Queen's  mill,  but  with  the  pre- 
cise condition,  that,  as  long  as  he  does  not  erect 
said  machinery,  this  grant  will  be  considered 
null,  and  without  value  nor  effect  until  that  event 
takes  place;  and  then,  in  order  that  he  may  not 
receive  any  prejudice  from  the  expensive  expen- 
ditures which  he  is  preparing,  he  will  have  the 
faculty  of  using  the  pines  and  other  trees  com- 
prehended in  the  square  of  five  miles,  or  the 
equivalent  thereof,  which  five  miles  are  granted 
to  him  in  the  mentioned  place,  the  avails  of 
which  he  will  enjoy  without  any  defalcation 
whatever."     By  the  Court : — The  judge  of  the 
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superior  court  construed  this  concession  to  be  a 
grant  of  land,  and  we  concur  with  him.  United 
Slates  V.  Richard,  8  Peters,  470. 

,32.  The  decree  of  the  superior  court  of  East 
Florida,  confirming  a  concession  of  land  by  go- 
vernor Kindelan  to  Antonio  Huerlas,  afKrmed. 
United  Slates  v.  Huerlas,  8  Peters,  475. 

33.  The  decree  of  the  superior  court  of  East 
Florida,  confirming  a  grant  of  land  to  Eusebio 
M.  Gomez,  affirmed.  United  Stales  v.  Gomez,  8 
Peters,  477. 

34.  The  decree  of  the  superior  court  of  East 
Florida,  confirming  a  grant  of  land  to  George 
Fleming,  affirmed.  United  Stales  v.  Fleming's 
Heirs,  8  Peters,  478. 

35.  The  decree  of  the  superior  court  of  East 
Florida,  confirming  grants  of  land  claimed  by 
Moses  E.  Levy,  affirmed  in  part.  United  States 
V.  Levy,  8  Peters,  479. 

36.  The  decree  of  the  superior  court  of  East 
Florida,  confirming  a  grant  of  land  to  Philip 
R.  Younge,  affirmed.  United  Slates  v.  Younge,  8 
Peters,  484. 

37.  The  decree  of  the  superior  court  of  East 
Florida,  confirming  a  concession  of  land  by 
governor  Coppinger  to  Joseph  H.  Hernandez, 
affirmed.  United  States  v.  Hernandez,  8  Peters, 
485, 

38.  The  decree  of  the  superior  court  of  East 
Florida,  confirming  a  concession  of  land  to  John 
Huertas,  by  governor  Coppinger,  in  1817,  affirm- 
ed. United  Slates  v.  Jolm  Huertas,  8  Peters,  488. 

39.  Confirmation  of  a  Spanish  grant  of  land  in 
Florida,  to  Philip  P.  Fatio.  United  Slates  v.  Fran- 
cis P.  Fatio  el  al.,  8  Peters,  492. 

40.  Confirmation  of  the  decree  of  the  superior 
court  of  East  Florida,  in  favour  of  a  grant  of 
land  to  Francis  P.  Fatio.  United  States  v.  Gibson 
et  al.,  8  Peters,  494. 

41.  A  grant  of  land  in  East  Florida  was  made 
by  the  governor,  before  the  cession  of  Florida 
by  Spain  to  the  United  States,  on  conditions 
which  were  not  performed  by  the  grantee  within 
the  time  limited  in  the  grant,  or  any  e.xertions 
made  by  him  to  perform  them.  No  sufficient 
cause  for  the  non-performance  of  the  conditions 
having  been  shown,  the  decree  of  the  supreme 
court  of  East  Florida,  which  confirmed  the  grant, 
was  rever^^ed.  United  Slates  v.  Mills'  Heirs,  12 
Peters,  215. 

42.  A  grant  for  land  in  Florida  by  governor 
Coppinger,  on  condition  that  the  giantee  build  a 
mill,  within  a  period  fixed  in  the  giant,  was  de- 
clared to  be  void,  the  grantee  not  having  per- 
forme«i  the  condition,  or  shown  sufficient  cause 
for  its  non-performance.  United  Slates  v.  Kings- 
ley,  12  Peters,  476. 

43.  Under  the  Florida  treaty,  grants  of  land 
made  before  the  24th  January,  1818,  by  his 
Catholic  majesty,  or  by  his  lawful  authorities, 
stand  ratified  and  confirmed  to  the  same  extent 
that  the  same  grants  would  be  valid  if  Florida 
had  remained  under  the  dominion  of  Spain  ;  and 
the  owners  of  conditional  grants,  who  have  been 
prevented  from  fulfilling  all  the  conditions  of 
their  grants,  have  time  by  the  treaty  extended 
to  them  to  complete  such  conditions.  That  time, 
as  was  declared  by  the  supreme  court  in  Arre- 


dondo's  case,  6  Peters,  478,  began  to  run  in 
regard  to  individual  rights  from  the  ratification 
of  the  treaty;  and  the  treaty  declares,  if  the 
conditions  are  not  complied  with,  within  the 
terms  limited  in  the  grant,  that  the  grants  shall 
be  null  and  void.     Ibid. 

44.  A  grant  by  governor  Coppinger  of  four- 
teen thousand  five  hundred  acres  of  land,  in 
East  Florida,  part  of  thirty  thousand  acres, 
granted  in  consideration  of  services  to  the  crown 
of  Spain  and  the  officers  of  Spain,  which  had 
been  surveyed  by  the  appointed  officer,  con- 
firmed. United  States  v.  Moses  E,  Levy,  13  Pe- 
ters, 81. 

45.  The  court  refused  to  allow  a  survey  of 
land  to  be  made  to  make  up  for  a  deficiency  in 
the  survey  of  fourteen  lhou.sand  five  hundred 
acres,  in  consequence  of  part  of  the  land  in- 
cluded therein  being  covered  with  water,  and 
being  marshes.  Even  if  a  survey  had  not  been 
made  under  the  concession,  it  would  not  be 
competent  for  the  superior  court  of  East  Florida, 
or  for  the  supreme  court,  to  designate  a  new  lo- 
cation varying  from  the  original  concession,  as 
any  such  variation  would  be  equivalent  to  a  new 
grant.     Ibid. 

46.  A  concession  was  made  by  the  governor 
of  Florida,  before  the  cession  of  Florida  to  the 
United  States,  on  condition  that,  the  grantee 
should  erect  a  water  saw-mill,  "  and  with  the 
precise  condition,  that  until  he  executes  the  said 
machinery,  the  grant  to  be  considered  void,  and 
without  effect,  until  that  event  takes  place." 
The  mill  was  never  erected,  and  no  sufficient 
reason  shown  for  its  non-erection.  The  court 
held  that  the  concession  gave  no  title  to  the  land. 
United  States  v.  Drummond,  13  Peters.  84. 

47.  A  grant  of  land  in  East  Florida,  by  the 
Spanish  governor,  on  the  condition  that  a  water 
saw-mill  should  be  erected  on  the  land,  declared 
void  ;  the  condition  of  the  grant  not  having  been 
performed  according  to  the  terms  of  the  grant. 
United  States  v.  Burgevin,  13  Peter.s,  86. 

48.  A  concession  by  the  governor  of  East 
Florida,  made  before  the  Florida  treaty,  in  con- 
sideration of  services,  confirmed.  The  United 
Slates  V.  The  Heirs  of  Arredondo,  13  Peters,  88. 

49.  A  concession  of  thirty-eight  thou^^and 
acres  of  land  was  made  in  1817,  by  the  Gover- 
nor of  East  Florida,  to  F.  M.  Arredondo,  in  con- 
sideration of  services  to  the  crown  of  Spain. 
The  petition  to  the  governor,  asking  for  the 
grant,  described  the  situation  of  the  land,  and 
asks,  as  the  survey  could  not  be  made  for  want 
of  surveyors,  and  the  surveyor  appointed  by  the 
government  having  other  occupation.s,  could  not 
attenti.  that  the  issuing  of  the  title  should  be 
suspended  until  the  plot  of  the  land  conkl  be 
obtaineil ;  but  that  in  the  meantime  the  decree 
of  the  governor  on  the  petition  should  serve  the 
petitioner  as  the  title.  To  this  application  the 
assent  of  the  governor  was  given,  by  a  decree 
ordering  a  concession  in  conformity  with  the  pe- 
tition. No  survey  was  made  under  the  conces- 
sion, while  Florida  remained  under  the  dominion 
of  Spain ;  or  at  any  time  after  the  cession  of  the 
territory  to  the  United  Slates.  The  court  held, 
that  want  of  a  survey  does  not  interfere  with 
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the  title  of  a  grantee.  The  land  granted  must 
be  taken,  as  near  as  may  be,  to  the  place  de- 
scribed in  the  petition,  and  cannot  be  taken  else- 
where ;  and  if  it  cannot  be  found  there,  the 
grantee  has  no  claim  to  an  equivalent :  and  if  it 
shall  be  found  to  interfere  with  previous  grants 
to  third  persons,  the  concession  will  be  lessened 
in  quantity  according  to  the  extent  of  the  rights 
of  third  persons,  and  an  equivalent  for  such  di- 
minution cannot  be  surveyed  elsewhere.  Ibid. 
133. 

50.  The  acts  of  congress  for  ascertaining 
claims  and  titles  to  lands  in  Florida,  while  they 
recognise  patents,  grants,  concessions,  or  orders 
of  survey,  as  evidence  of  title  when  lawfully 
made ;  do  not  permit,  in  case  of  a  deficiency  in 
the  quantity,  from  any  cause  whatever,  the  sur- 
vey to  be  extended  on  other  land.     Ibid. 

51.  A  grant  of  land  by  Estrada,,  the  governor 
of  East  Florida,  was  made  on  the  first  of  August, 
1815,  to  Elizabeth  Wiggins,  on  her  petition, 
stating;  that  -''owing  to  the  diminution  of  trade, 
sherwill  have  to  devote  herself  to  the  pursuits 
of  the  country."  The  grant  was  made  for  the 
quantity  of  land  apportioned  by  the  regulations 
of  East  Florida,  to  the  number  of  the  family  of 
the  grantee.  It  was  regularly  surveyed  by  the 
surveyor-general,  according  to  the  petition  and 
grant.  No  settlement  or  improvement  was  ever 
made  by  the  grantee,  or  by  any  one  acting  for 
heron  the  property.  In  1831,  Elizabeth  XVig- 
gins  presented  a  petition  to  the  superior  court  of 
East  Florida,  praying  for  a  confirmation  of  the 
grant;  and  in  July,  1838,  the  court  gave  a  de- 
cree in  favour  of  the  claimant.  On  an  ap.peal  to 
the  supreme  court  of  the  United  States,  the  de- 

"cree  of  the  superior  court  of  East  Florida  was 
reversed.  The  court  held,  that  by  the  regula- 
tions established  on  the  25th  of  November. 
1818,  by  governor  Coppinger,  the  grant  had  be- 
come void,  because  of  the  non-improvement. 
and  the  neglect  to  settle  the  land  granted.  The 
United  Slates  v.  Elizabeth  Wiggins,  14  Peters, 
334. 

52.  The  existence  of  a  foreign  law,  especially 
when  unwritten,  is  a  fact  to  be  proved  like  any 
other  fact,  by  appropriate  evidence.     Ibid. 

53.  A  copy  of  a  decree  by  the  governor  of 
East  Florida,  granting  land  to  a  petitioner  while 
Spain  had  possession  of  the  territory,  certified 
by  the  secretary  of  the  government  to  have  been 
faithfully  made  from  the  original  in  the  secre- 
tary's office,  is  evidence  in  the  courts  of  the 
United  States.  By  the  laws  of  Spain,  prevailing 
in  the  province  at  that  time,  the  secretary  was 
the  proper  officer  to  give  copies;  and  the  law 
trusted  him  for  this  particular  purpose,  so  far  as 
he  acted  under  its  authority.  The  original  was 
confined  to  the  public  office.     Ibid. 

54.  The  eighth  article  of  the  Florida  treaty 
stipulates  that,  -'grants  of  land  made  by  Spain 
in  Florida,  after  the  24th  of  January,  1818,  shall 
be  ratified  and  confirmed  to  the  persons  in  pos- 
session of  the  land,  to  the  same  extent  that  the 
same  grants  would  be  valid,  if  the  government 
of  the  territory  had  remained  under  the  domin- 
ion of  Spain."  The  government  of  the  United 
States  may  take  advantage  of  the  .von-se-fcrm- 


ance  of  the  conditions  prescribed  by  the  law 
relative  to  grants  of  land  ;  if  the  treaty  does  not 
provide  for  the  omission.     Ibid. 

55.  In  the  cases  of  Arredondo,  6  Peters,  691, 
and  Percheman,  7  Peters,  51,  it  was  held,  that 
the  words  in  the  Florida  treaty,  "  shall  be  rati- 
fied and  confirmed ;"  in  reference  to  perfect  ti- 
tles, should  be  construed,  '-are  ratified  and  con- 
firmed." The  object  of  the  court,  in  ihese  cases 
was  to  exempt  them  from  the  operation  of  the 
eighth  article,  for  that  they  were  perfect  titles 
by  the  laws  of  Spain  when  the  treaty  was  made ; 
and  that  when  the  soil  and  sovereignty  of  Flor- 
ida were  ceded  by  the  second  article,  private 
rights  of  property  were,  by  implication,  pro- 
tected. By  the  law  of  nations,  the  rights  to 
property  are  secured  when  territories  are  ceded  ; 
and  to  reconcile  the  eighth  article  of  the  treaty 
with  the  law  of  nations,  the  Spanish  .side  of  the 
article  was  referred  to  in  aid  of  the  American 
side.  The  court  held,  that  perfect  title.s,  "  stood 
confirmed  "  by  the  treaty ;  and  must  be  so  re- 
cognised by  the  United  States,  in  our  courts. 
Ibid. 

56.  Perfect  titles  to  lands,  made  by  Spain  in 
the  territory  of  Florida  before  the  24th  of  Janu- 
ary, 1818,  are  intrinsically  valid,  and  exempt 
from  the  provision  of  the  eighth  article  of  the 
treaty,  and  they  need  no  sanction  from  the  legis- 
lative or  judicial  departments  of  the  Uinted 
Slates.     Ibid. 

57.  The  eighth  article  of  the  Florida  treaty 
was  intended  to  apply  to  claims  to  land  whose 
validity  depended  on  the  performance  of  condi- 
tions, in  consideration  of  which  the  concessions 
had  been  made ;  and  which  must  have  been 
performed  before  Spain  was  bound  to  perfect  the 
titles.  The  United  States  were  bound  after  the 
cession  of  the  country,  to  the  same  extent  that 
Spain  had  been  bound  before  the  ratification  of 
the  treaty,  to  perfect  them  by  legislation  and  ad- 
judication.    Ibid. 

58.  A  grant  of  land  by  the  government  of 
Florida,  made  before  the  cession  of  Florida  to 
the  United  States  by  Spain,  confirmed ;  every 
point  involved  in  the  case  having  been  conclu- 
sively settled  by  the  court  in  their  former  adju- 
dications in  similar  cases.  The  United  States  v. 
Waterman.,  14  Peters,  478. 

5P.  A  claim  to  land  in  East  Florida,  founded 
on  a  grant  by  governor  Kindelan  to  Robert 
M'Hardy,  dated  November  8,  1814,  confirmed 
by  the  supreme  court.  The  United  States  v. 
Rodman,  15  Peters,  130. 

60.  The  supreme  court,  in  the  case  of  the 
United  States  v.  Clark,  8  Peters,  48,  say  "  that  if 
the  validity  of  the  grant  depentls  upon  its  being 
in  conformity  with  the  royal  order  of  Spain,  of 
1790,  it  cannot  be  supported  ;"  but  immediately 
proceeds  to  show,  "though  the  royal  order  is  re- 
cited in  the  grant,  tlrat  it  was,  in  fact,  founded 
on  the  meritorious'consideration  of  the  petitioner 
having  constructed  a  machine  of  great  value  for 
sawing  timber  ;  the  recital  of  the  royal  order  of 
1790,  in  this  grant,  is  entirely  immaterial,  and 
does  not  aflect  the 'instrument."  Held,  the  re- 
cital of  the  royal  order,  in  this  case,  is  quite  un- 
matorial.     Ibid. 
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61.  The  case  of  The  Uiiited  States  i;.  Wiggins. 
14  Peters,  325,  which  decided  that  certain  proof 
of  the  certificate  of  Aguilar,  secretary  of  East 
Florida,  was  sufficient,  cited  ;  and  the  decision 
on  that  point  affirmed.     Ibid. 

62.  The  Spanish  governors  of  Florida  had,  by 
the  laws  of  the  Indies,  power  to  make  large 
grants  to  the  subjects  of  the  crown  of  Spain. 
The  royal  order  of  Spain,  of  1790,  applied  to 
grants  to  foreigners.  These  grants,  before  the 
cession  of  Florida  to  the  United  States,  had  been 
sanctioned  for  many  years  by  the  king  of  Spain, 
and  the  authorities  representing  him  in  Cuba,  the 
Floridas,  and  Louisiana.  Thi«  authority  has 
been  frequently  affirmed  by  the  supreme  court. 
Ibid. 

63.  An  application  was  made  to  the  governor 
of  Florida,  in  1814,  stating  services  performed 
by  the  petitioner  for  the  government  of  Spain. 
and  the  intention  of  the  petitioner  to  invest  his 
means  in  the  erection  of  a  water  saw-miH,  and 
marking  the  place  where  the  lands  were  situated, 
which  were  asked  for.  The  governor  granted 
the  land,  referring  to  the  merits  and  services  of 
the  applicant,  and  in  consideration  of  the  ad- 
vantages which  would  result  to  the  home  and 
foreign  trade  by  the  use  proposed  to  be  made  of 
the  land.  Held,  that  this  was  not  a  conditional 
grant,  and  that  no  evidence  of  the  erection  of  a 
water  saw-mill  was  required  to  be  given  to  main- 
tain its  validity,  or  induce  its  confirmation. 

64.  John  Forbes,  by  memorial  to  governor 
Kindelan,  the  governor  of  East  Florida,  set  forth, 
that,  in  1799,  there  had  been  granted  to  Panton, 
Leslie,  and  company,  for  the  purpose  of  pastur- 
age, fifteen  thousand  acres  of  land,  which  they 
were  obliged  to  abandon  as  being  of  inferior 
quality.  Forbes,  as  the  successor  of  these 
grantees,  asked  to  be  permitted  to  abandon  these 
fifteen  thousand  acres,  and  in  lien,  to  have 
granted  to  him  ten  thousand  acres,  as  an  equiva- 
lent, on  Nassau  river.  The  petition  avers,  that 
the  object  was  to  establish  a  rice  plantation.  The 
petition  was  referred  to  "the  comptroller."  who 
gave  it  as  his  opinion,  that  the  culture  of  rice 
should  be  promoted.  Governor  Kindelan  per- 
mitted the  abandonment  of  the  fifteen  thousand 
acres  grantetl  before,  and  in  lieu  thereof,  granted 

,to  John  Forbes,  for  the  object  of  cultivating  rice, 
ten  thousand  acres  in  the  district,  or  banks  of  the 
river  Nassau.  Surveys  of  seven  thousand  acres 
of  land,  at  the  head  of  the  river  "Little  St. 
Mary's,"  or  "St.  Mary,"  and  three  thousand 
acres  in  "Cabbage  Swamp"  were  made  under 
this^rant.  No  description  of  the  locality  of  the 
lanti,  other  than  that  in  the  certificate  of  the  sur- 
vey, was  given,  nor  do  the  surveys  prove,  that 
the  lands  surveyed  lay  in  the  district  of  the 
river  Nassau.  No  evidence  was  given  of  the 
situation  of  "'  Cabbage  Swamp."  Held,  that  these 
Hurveys  were  not  made  on  the  land  granted  by 
governor  Kindelan  •  and  according  to  the  deci- 
sions of  th  s  court,  on  ail  occasions,  the  surveys, 
to  give  them  validity,  must  be  in  conformity  with 
the  grants  on  which  they  were  founded  ;  and  to 
make  them  the  origin  of  title,  they  must  be  of 
the  land  described  in  the  g".int  of  the  Spanish 


government.     The    United   States  v.  Forbes,   15 
Peters,  172. 

65.  The  courts  of  justice  can  only  adjudge 
what  has  been  granted;  and  declare  that  the 
lands  granted  by  the  lawful  authorities  of  Spain 
are  separated  from  the  public  domain  :  but  where 
the  land  is  e.vpressly  granted  at  one  place,  they 
have  no  power,  by  a  decree,  to  grant  an  equiva- 
lent at  another  place,  and  thereby  sanction  an 
abandonment  of  the  grant  made  by  the  Spanish 
aulhoritiesj  The  courts  of  the  United  States  have 
no  authority  to  divest  the  title  of  the  United  States 
in  the  public  lands,  and  vest  it  in  claimants,  how- 
ever just  the  claim  may  be  to  an  equivalent  for 
land,  the  previous  grant  of  which  has  failed. 
Ibid. 

66.  The  decree  of  the  superior  court  of  East 
Florida,  by  which  a  grant  for  fifty  thousand  acres 
of  land,  made  by  governor  White,  the  Spanish 
governor  of  East  P'Jorida,  dated  July  29,  3802, 
was  rejected,  affirmed.  Buyck  v.  The  Uniisd 
States,  15  Peters,  209. 

67.  The  land  had  been  granted  by  gove'rnor 
While,  on  a  petition  from  the  grantee,  stating  his 
intention  to  occupy  and  improve  the  same  with 
Bozal  negroes,  and  native  citizens  of  the  UnitCvi 
States;  and  stating  that  other  grants  of  the  same 
lands  had  been  made,  on  condition  of  settlement, 
which  conditions  had  not  been  performed,  and 
such  grants  were  therefore  void.  The  petitioner 
promised  to  make  the  settlement  within  an  early 
period  after  the  grant.  The  governor  grar.ted 
the  land,  referring  to  the  petition  ;  also,  with  the 
condition,  that  the  grantee  should  not  cede  any 
part  of  the  land,  without  the  consent  of  the  go- 
vernment. No  improvement  or  settlement  was 
at  any  time  made  on  the  land  by  the  grantee. 
Held,  that  the  government  of  the  United  Siaieie 
were  not  bound,  under  the  Florida  treaty,  tc  con- 
firm the  grant.     Ibid. 

68.  The  description  of  the  portion  of  land 
asked  for  from  the  Spanish  governor,  "lands  ?.<■. 
Musquito,  fifty  thousand  acres,  south,  and  north 
of  said  place,"  is  not  sufficiently  definite  ;  and 
from  such  a  description,  no  exception  could  be 
made  from  the  public  lands  acquired  by  the 
United  States  under  the  Florida  treaty.  The 
regulations  for  granting  lands  in  Florida,  by  the 
Spanish  authorities,  required  that  grants  should 
be  made  in  a  certain  place ;  and  there  were  no 
floating  rights  of  survey  out  of  the  place  desig- 
nated in  the  grant ;  unless  where  the  land  granted 
could  not  be  got  there  in  its  exact  quantity,  and 
an  equivalent  was  provided  for.     Ibid. 

69.  The  laws  and  onlinances  of  the  govern- 
ment of  Spain,  in  relation  to  grants  of  lands  by 
the  Spanish  governmeiit,  must  be  of  universal 
application  in  the  construction  of  grants.  It  is 
essential  to  the  validity  of  such  grants,  that  the 
land  granted  shall  be  tiescribed,  so  as  to  be  ca- 
pable of  being  distinguished  from,  other  things 
of  the  same  kind,  or  capable  of  being  ascertained 
by  extraneous  testimony.     Ibid. 

70.  A  claim  for  a  square  of  four  miles  of  land, 
under  a  grant  from  Don  Jose  Coppingcr,  Spanish 
governor  of  East  Florida,  situated  at  the  north 
head    of  Indian    river,  confirmed.     The  United 
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States  V.  The  Heirs  of  Delespine  and  Others,  15 
Peters,  226. 

71.  The  certificate  of  Don  Tomas  de  Aguilar, 
Becretary  of  the  government  and  province,  of 
the  copy  of  the  grant  of  the  governor,  stating  the 
same  "to  be  faithfully  drawn  from  the  original 
in  the  secretary's  office  under  his  charge,"  was 
legal  evidence  of  the  grant,  and  was  properly 
admitted  as  such  in  support  of  the  same.     Ibid. 

72.  A  grant  for  ten  thousand  two  hundred  and 
forty  acres  of  land,  by  the  Spanish  governor  of 
Florida,  which  recited,  among  other  things,  that 
it  was  made  under  a  royal  order  of  the  king  of 
Spain,  of  29th  jMarch,  1815,  and  which  was  not 
in  conformity  with  the  grant,  but  which  was 
made  in  the  exercise  of  other  powers  to  grant 
lands,  which  had  been  vested  in  the  governor, 
was  not  made  invalid  by  the  recital  of  the  royal 
order  as  the  authority  for  the  grant.  The  grant 
recited  also  that  it  was  made  in  consideration  of 
military  services,  and  was  also  in  consideration 
of  the  surrender  of  another  grant  previously 
made,  which  surrender  had  been  accepted  by 
the  governor.  These  were  sufficient  induce- 
ments to  the  grant.     Ibid. 

73.  A  claim  for  land  in  East  Florida,  granted 
by  governor  White  to  Daniel  0"Hara,  rejected 
by  the  superior  court  of  East  Florida,  and  the 
decree  of  that  court  affirmed.  O'Hara  v.  The 
United  States,  15  Peters,  275. 

74.  Governor  White,  on  the  petition  of  Daniel 
O'Hara,  soliciting  a  grant  of  fifteen  thousand 
acres,  made  a  decree  granting  "  the  lands  soli- 
cited at  the  place  indicated,'"  in  conformity  with 
the  number  of  workers  which  he  may  have  to 
cultivate  them,  the  corresponding  number  of 
acres  may  be  surveyed  to  him,  '-and  that  he 
will  take  possession  of  said  land  in  six  months 
from  the  date  of  the  grant."  Held,  that  this  is 
a  decree  not  granting  fifteen  thousand  acres  as 
asked  for,  but  so  much  at  the  place  where  it  is 
asked  for  as  shall  be  surveyed,  in  conformity 
with  the  number  of  workers  the  grantee  may 
have  to  cultivate  the  land  ;  the  quantity  should 
be  determined  by  the  regulations  of  the  gover- 
nor, made  the  month  after  the  grant.,  and  deter- 
mining the  quantity  of  land  to  be  surveyed,  ac- 
cording to  the  number  of  persons  in  the  family 
of  the  grantee,  slaves  included.  That  the  grant 
was  made  before  the  date  of  the  regulation, 
makes  no  diff'erence.     Ibid. 

75.  No  settlement  was  made  on  the  lands 
claimed  under  the  grant.  The  building  of  a 
house  on  the  land  is  but  evidence  of  an  intention 
to  make  a  settlement,  but  was  not  a  settlement, 
which  required  the  removal  of  persons  or  work- 
ers to  the  land,  and  cultivating  it.     Ibid. 

76.  No  claim  for  the  land  can  be  sustained 
under  a  grant,  or  confirmation  of  a  prior  grant, 
made  by  a  decree  of  governor  Coppinger  in 
1819,  as  the  same  was  substantially  a  violation 
of  the  treaty  with  Spain,  which  confirms  only 
grants  made  before  the  24th  January,  1819.  The 
prior  grant  to  O'Hara  having  become  void  by  the 
non-performance  of  the  conditions  anne.ved  to  it, 
the  decree  of  governor  Coppinger  in  1819  was 
an  attempt  to  make  a  new  granK     Ibid. 

77.  If  ih?  grant  were  not  void  from  the  non- 


performance of  the  conditions  of  settlement  an- 
nexed to  it,  the  omission  to  have  the  land  sur- 
veyed and  returned  to  the  proper  office  would 
make  it  void,  unless  the  grantee  had  made  a 
settlement,  in  which  event  a  survey  would  be 
presumed.  The  grant  was  made  in  the  ''district 
of  Nassau,"  &c. ;  this  was  an  indefinite  descrip- 
tion of  the  land,  as  was  held  in  Buyck  v.  The 
United  States,  decided  at  this  term.     Ibid. 

78.  A  grant  by  the  Spanish  authorities  was 
made  of  ninety-two  thousand  one  hundred  and 
sixty  acres  of  land  at  New  River,  in  Florida,  in 
1813)  afterwards  the  grantee  determined  to  lo- 
cate the  grant  on  a  river  seventy  miles  south  of 
New  River.  The  grantee  proposed  electing 
mills  for  sawing  timber.  No  survey  was  made 
of  land  at  New  River:  and  the  grantee  claimed 
to  have  the  grant  confirmed,  and  to  locate  tlie 
same,  by  survey  at  the  place  last  selected.  No 
mills  were  erected  on  the  lands  claimed;  no" 
was  anything  done  by  him  under  the  grant,  fo 
the  purpose  of  using  or  improving  the  land 
claimed  to  have  been  granted.  Held,  that  the 
grant  made  in  1813,  of  land  at  the  mouth  of 
New  River,  imposed  no  obligation  on  the  govern- 
ment of  Spain,  at  the  date  of  the  Florida  treaty 
in  1819,  to  confirm  the  title  claimed  by  the 
grantee ;  and  that  none  rests  on  the  government 
of  the  United  States,  as  the  successor  of  the  go- 
vernment of  Spain,  to  the  rights  and  obligations 
of  Spain.  The  United  States  v.  Delespine,  15 
Peters,  319. 

79.'  A  concession  of  lands  by  the  council  at 
St.  Augustine  was  not  authorized  by  the  laws  of 
Spain,  relative  to  the  granting  and  confirming 
land  titles.     Ibid. 

80.  When  a  grant  of  land  is  indefinite  as  to 
its  location,  or  so  uncertain  as  to  the  place  where 
the  lands  granted  are  intended  to  be  surveyed, 
as  to  make  it  impossible  to  make  a  survey  under 
the  terms  of  the  grant  with  certainty,  the  grant 
will  not  be  confirmed.     Ibid. 

81.  The  act  of  congress  of  26th  May,  1830. 
requires  that  all  claims  to  lands  which  have  been 
presented  to  the  commissioners,  or  to  the  regis- 
ter and  receiver  of  East  Florida,  and  had  not 
been  "finally  acted  upon,"  should  be  adjudi- 
cated and  settled  as  prescribed  by  the  act  of 
1828.  There  was  no  direct  limitation  as  to  the 
time  in  which  a  claim  should  be  presented. 
Ibid. 

82.  When  a  petition  for  the  confirmation  of  a 
claim  to  lands  in  Florida  was  presented,  and  was 
defective,  and  the  court  allowed  an  amended 
petition  to  be  filed,  it  would  be  too  strict  to  say 
the  original  petition  was  not  the  commencement 
of  the  proceeding,  but  that  the  amendment  al- 
lowed by  the  superior  court  should  be  taken  as 
the  date  when  the  claim  was  first  preferred. 
Ibtd. 

83.  When  certain  testimonials  of  title,  under 
a  Spanish  grant,  have  been  admitted  without 
exception  before  the  commissioners  of  the  Unites 
States  for  the  adjustment  of  claims  to  land  ~iu 
Florida,  and  before  the  superior  court  in  Middle 
Florida,  without  objection  as  to  the  mode  arn 
form  of  their  proof;  the  supreme  court,  on  ai. 
appeal,  will  not  interfere  with  the  question  as  a. 
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the  sufficiency  of  the  proof,  or  the  authenticity 
of  the  acts  relating  to  the  title,  which  had  been 
admitted  by  the  authorities  in  Florida,  which 
was  the  tribunal  to  judge  of  the  evidence.    Ibid. 

84.  Breward  petitioned  the  governor  of  East 
Florida,  intending  to  estabhsh  a  saw-mill  to  saw 
lumber  on  St.  John's  river,  for  a  graat  of  five 
miles  square  of  land,  or  its  equivalent  ^  ten  thou- 
sand acres  to  be  in  the  neighbourhood  of  the 
place  designated,  and  the  remaining  six  thou- 
sand acres  in  Cedar  Swamp,  on  the  west  side  of 
St.  John's  river,  and  in  Cabbage  Hammock,  on 
the  east  side  of  the  river.  The  governor  granted 
the  lands  asked  for,  on  the  condition  that  the 
mill  should  be  built ;  antl  the  condition  was 
complied  with.  On  the  27th  of  May,  1817,  the 
surveyor-general  surveyed  seven  thousand  acres 
under  the  grant,  including  Little  Cedar  Creek, 
and  bounded  on  three  sides  by  Big  Cedar  Creek, 
including  the  mill.  This  grant  and  survey  were 
conlirmed.  The  United  States  v.  Breward,  16 
Peters,  143. 

85.  Three  thousand  acres  were  laid  ofTon  the 
northern  part  of  the  river  St.  John's  and  east  of 
the  Royal  Road,  leading  from  the  river  to  St. 
Mary's,  four  or  five  miles  from  the  first  survey. 
This  survey  having  been  made  at  a  place  not 
within  the  grant,  was  void ;  but  the  court  held 
that  the  grantee  is  to  be  allowed  to  survey  under 
the  grant  three  thousand  acres  adjoining  the 
survey  of  seven  thousand  acres,  if  so  much 
vacant  land  can  be  found;  and  patents  for  the 
same  shall  issue  for  the  land,  if  laid  out  in  con- 
formity with  the  decree  of  the  court  in  this  case. 
Itic^. 

,  R6.  In  1819,  two  thousand  acres  were  survey- 
ed iv.  Cedar  Swamp,  west  of  the  river  St.  John's, 
at  a  place  known  by  the  name  of  Sugar  Town; 
this  survey  was  confirmed.     Jbid. 

87.  Four  thousand  acres,  by  survey,  dated 
April,  1819,  in  Cabbage  Hammock,  were  laid 
out  by  the  surveyor-general.  This  survey  was 
confirmed.     Ibid. 

88.  By  the  eighth  article  of  the  Florida  treaty, 
all  grants  of  lands  made  before  the  24th  of  Jan- 
iiary,  1824,  by  his  Catholic  Majesty,  were  con- 
firmed ;  but  all  grants  made  since  the  time  vt-hen 
the  first  proposal  by  his  Majesty  for  the  cession 

•  of  the  country  was  made,  are  declared  and  agreed 
by  the  treaty  to  be  void.  The  survey  of  five 
thousand  acres  having  been  made  at  a  different 
place  from  the  land  granted,  would,  if  confirm- 
ed, be  a  new  appropriation  of  so  much  land,  and 
voidif  if  it  had  been  ordered  by  the  governor  of 
Florida;  and  of  course  it  is  void  having  nothing 
to  uphold  it  but  the  act  of  the  surveyor-general. 
Cited,  10  Peters,  309.     Ibid. 

89.  In  the  superior  court  of  East  Florida,  the 
counsel  for  the  claimant  offered  to  introduce 
testimony  in  regard  to  the  survey  of  three  thou- 
sand acres  ;  and  the  counsel  of  the  United  States 
withdrew  his-  objections  to  the  testimony.  The 
admission  of  the  evidence  did  not  prove  the  sur- 
vey to  have  been  made.  Proof  of  the  signature 
of  the  surveyor-general  to  the  return  of  survey 
made  the  survey  prima  facie  evidence.  Cited, 
Mrs.  Wiggin.s's  case,  14  PetHrs,  346.     Ibid. 

90.  The  proof  of  the  signi  *ure  of  Aguilar  to 


the  certificate  of  a  copy  of  the  grant  by  the  go 
vernor  of  East  Florida,  authorizes  its  admission 
in  evidence;  but  this  does  not  establish  the  va- 
lidity of  the  concession.  To  test  the  validity  of 
the  survey,  it  was  necessary  to  give  it  in  evi- 
dence; but  the  survey  did  not  give  a  gootl  title 
to  the  land.     Ibid. 

91.  The  United  States  have  a  right  to  disprove 
a  survey  made  by  the  surveyor-general,  if  the 
survey  on  the  ground  does  not  correspond  to  the 
land  granted.     Ibid. 

92.  On  a  petition  from  Pedro  Miranda,  stating 
services  performed  by  him  for  Spain,  governor 
White,  the  governor  of  East  Florida,  on  the  26th 
November,  1810,  made  a  grant  to  him  of  eight 
leagues  square,  or  three  hundred  and  sixty-eight 
thousand,  six  hundred  and  forty  acres  of  land 
on  the  waters  of  Hillsborough  and  Tampa  bays, 
in  the  eastern  district  of  Florida.  No  survey 
was  made  under  this  grant  while  Florida  re- 
mained a  province  of  Spain  :  nor  was  any  at- 
tempt made  to  occupy  or  survey  the  land,  until 
after  the  cession  of  Florida  to  the  United  States. 
In  1821,  it  was  alleged  that  a  survey  was  made 
by  a  surveyor  of  East  Florida.  Held,  that  the 
grant  was  void ;  no  land  having  been  severed 
from  the  public  domain  previous  to  the  24th 
January,  1818.  and  because  the  calls  of  the  grant 
are  too  indefinite  for  locality  to  be  given  to  them. 
The  United  States  v.  Miranda.,  16  Peters,  153. 

93.  The  settled  doctrine  of  the  supreme  court, 
in  respect  to  Florida  grants,  is,  that  grants  em- 
bracing a  wide  extent  of  country,  or  with  a  large 
area  of  natural  or  artificial  boundaries,  and  which 
granted  lands  were  not  surveyed  before  the  24th 
of  January,  1818,  and  which  are  without  such 
designation  as  will  give  a  place  of  beginning  for 
a  survey,  are  not  lands  withdrawn  from  the  mass 
of  vacant  lantls  ceded  to  the  United  States  in 
Florida,  and  are  void ;  as  well  on  that  account 
as  for  being  so  uncertain  that  locality  cannot  bo 
given  to  them.     Ibid. 

94.  On  the  6lh  of  April,  1816,  a  grant  was 
made  by  the  governor  of  Florida  of  five  miles 
square,  or  sixteen  thousand  acres  of  land,  on 
condition  that  a  mill  .should  be  built.  The  grant 
of  six  thousand  aci;es  was  for  land  on  Doctor's 
Branch,  where  the  mill  was  intended  to  be  erect- 
ed. The  ten  thousand  acres  were  granted  on  the 
north-east  side  on  the  lagoon  of  Indian  river. 
The  six  thousand  acres  were  surveyed  in  1813, 
on  Doctor's  Branch,  and  the  mill  was  built.  The 
survey  under  this  grant  was  confirmed.  The 
United  States  v.  Low  et  al.,  16  Peters,  16.'<i, 

95.  The  survey  of  ten  thousan(l  acres  wa.<; 
made  in  February,  1829,  by  the  surveyor-go':ejVi: 
of  Florida,  '■  north-westward ly  of  the  head  of 
Indian  river,  and  west  of  the  prairies  of  ';e 
stream  called  North  Creek,  which  empties  itself 
at  the  head  or  pond  of  said  river."  The  ofHciu: 
return  of  the  surveyor-general  has  acceded  to  ;V 
the  force  of  a  deposition.  The  land  grantee' 
could  only  be  surveyed  at  the  place  granted; 
if  elsewhere,  it  would  have  been  a  new  appro- 
priation, and  therefore  viiid,  and  contrary  to  the 
eighth  article  of  the  treaty  with  Spain.     Ibid. 

96.  According  to  the  strict  ideas  of  conforming 
a  survey  to  a  locaficn,  in  the  United  States,  the 
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Purvey  of  ten  thousand  acres  should  be  located 
adjoining  the  natural  object  called  for,  there  be- 
ing no  other  to  aid  and  control  the  general  call ; 
and  therefore  the  head  of  the  lagoon  would  ne- 
cessarily have  formed  one  boundary.  But  it  is 
obvious,  more  latitude  was  allowed  in  the  pro- 
vince of  Florida,  under  the  government  of  Spain. 
The  surveyor-general  having  returned  that  the 
survey  was  made  according  to  the  grant,  and  in 
the  absence  of  other  contradictory  proof,  the 
claim  was  confirmed.     Ibid. 

97.  A  grant  of  five  miles  square,  or  sixteen 
thousand  acres  of  land,  was  made  by  the  Spanish 
governor  of  East  Florida,  at  the  mouth  of  the 
river  Santa  Lucia.  The  petition  for  the  grant 
stated  various  merits  and  losses  of  the  petitioner, 
and  asked  the  grant  of  five  miles  square,  for  the 
construction  of  a  water  saw-mill.  The  grant  was 
given  for  the  purposes  mentioned,  and  "also 
paying  attention  to  the  services  and  other  mat- 
ters set  forth  in  the  petition."  No  survey  under 
the  grant  was  made  by  the  surveyor-sieneral  of 
Fir  :ida;  but  a  survey  was  made  by  a  private 
su  veyor.  The  survey  did  not  follow  the  calls 
0    the  grant,  and  no  proof  was  given  that  it  was 

ide  at  the  place  mentioned  in  the  grant.  The 
irvey  and  plat  were  not  made  according  to  the 
stablished  rides  relative  to  surveys  to  be  made 
)}'  the  surveyor-general  under  such  grants.  Nor 
R'as  the  plat  made  with  the  proportion  of  land 
on  the  river,  required  by  the  regulations.  The 
superior  court  of  Florida  held  that  the  grant 
having  been  made  in  consideration  of  services 
rendered  by  the  grantee,  as  well  as  for  a  water 
saw-mill,  it  was  valid,  without  the  erection  of  the 
mill;  but  the  survey  was  altogether  void,  and 
of  no  effect.  The  decree  of  the  superior  court 
of  Florida,  by  which  the  grant  and  survey  were 
confirmed,  was  remanded  to  the  superior  court 
of  Florida;  that  court  to  order  the  sixteen  thou- 
sand acres  granted,  to  be  surveyed  according  to 
the  principles  stated  in  the  opinion  of  the  su- 
preme court.  It  has  often  been  held  that  the 
authorities  of  Spain  had  the  power  to  grant  the 
public  domain,  in  accordance  with  their  own 
ideas  of  the  merits  and  considerations  presented 
by  the  grantee;  and  that  the  powers  of  the  su- 
preme court  of  the  United  States  extend  only  to 
the  inquiry,  whether,  in  fact,  the  grant  had  been 
•jnade,  and  its  legal  effect  when  made,  in  cases 
Vhere  thf  law  by  implication  introduced  a  con- 
dition, or  i  ,vas  peculiar  in  its  provisions.  No 
special  ordinance  of  Spain  introduces  conditions 
into  miUgrants.  The  United  States  v.  Hanson,  16 
Peters,  196. 

98.  The  certificate  of  a  private  surveyor,  that 
he  had  permission  from  the  governor  of  the  ter- 
ritory to  make  a  survey  of  the  land  granted,  is 
no  evidence  of  the  fact.  There  is  a  m'arked  and 
vpide  difference  in  the  effect  of  the  certificate  of 
the  surveyor-general  and  of  a  private  individual, 
who  assumes  to  certify  without  authority.    Ibid. 

99.  Instructions  of  1811.  as  to  the  duties  of 
the  surveyor-general,  in  making  surveys  under 
grants,  by  the  governors  of  tlie'public  lands  in 
Spain.     Ibid. 

100.  A  grant  by  a  Spanish  governor  of  Florida, 
Vol.  I.      64 


meant  not,  as  in  the  states  of  the  United  States. 
a  perfect  title;  but  an  incipient  right,  which^ 
when  surveyed,  required  confirmation  by  the 
governor ;  the  duty  of  confirmation  by  the  acts 
of  congress,  is  deputed  to  the  courts'of  justice 
of  the  United  States,  in  execution  of  the  treaty 
with  Spain.     Ibid. 

101.  The  same  credence  that  was  accorded  to 
the  return  of  the  surveyor-general,  by  the  Span- 
ish government,  is  due  to  it  by  the  courts  of  the 
United  States.  Plats  and  certificates,  because 
of  the  official  character  of  the  surveyor-general, 
have  accorded  to  them  the  force  and  character 
of  a  deposition.     Ibid. 

102.  A  grant  of  fifteen  thousand  acres  by  the 
Spanish  governor  of  East  Florida,  in  considera- 
tion of  important  services  performed  on  behalf 
of  the  government  of  Spain,  to  George  Atkinson, 
confirmed  by  the  supreme  court.  By  the  eighth 
article  of  the  Florida  treaty,  no  grants  of  land 
made  after  the  24th  of  January,  1818,  were 
valid  ;  nor  could  a  survey  be  valid  on  lamis  oiher 
than  those  authorized  by  the  grant.  Still  the 
power  to  survey,  in  conformity  to  the  conces- 
sions, existed  up  to  the  change  of  flags.  The 
United  Slates  v.  Clarke,  16  Peters,  228. 

103.  Spain  had  the  power  to  make  grants 
founded  on  any  consideration,  and  subject  To  any 
restrictions  within  her  dominions.  If  a  grant 
was  binding  on  that  government,  it  is  so  on  the 
United  States,  the  successor  of  Spain.  All  the 
grants  of  land  made  by  the  lawful  authorities 
of  the  king  of  Spain,  before  the  24th  of  January, 
1818,  were,  by  the  treaty,  ratified  and  confirmed 
to  the  owners  of  the  lands.     Ibid. 

104.  The  grant  to  Atkinson  was  for  the  land 
he  mentioned  in  his  petition,  or  for  any  other 
lands  within  the  quantity  granted,  not  at  the 
place  specially  mentioned  in  the  grant,  but  at 
other  places.  Held,  that  these  surveys  were 
valid,  notwithstanding  tfiat  they  were  made  at 
different  places.     Ibid. 

105.  A  claim  for  eight  thousand  acres  of  land 
in  East  Florida,  founded  on  a  petition  of  Do- 
mingo Acosta  to  governor  Coppinger,  made  on 
the  20th  May,  18l6.  The  petition  stated  that 
services  had  been  performed  by  the  claimant 
for  the  defence,  support,  and  advancement  of 
the  town  of  Fernandina,  which  had  never  been 
awarded.  Governor  Coppinger  gave  a  decree  in 
favour  of  the  petitioner,  "it  being  the  will  of 
the  sovereign  that  the  merits  of  his  subjects 
should  be  rewarded."  The  originals  of  the  peti- 
tion and  decree  were  not  produced,  they  having 
been  lost ;  but  a  certificate  signed  by  Don  To- 
mas  Aguilar,  the  secretary  of  the  government 
was  exhibited,  which  stated  that  the  copies  of 
the  petition  and  decree,  which  were  given  in 
evidence,  had  been  faithfully  drawn  from  the 
originals  in  his  office.  Four  plats  and  certifi- 
cates of  survey,  made  by  Clarke,  surveyor  of 
the  province,  two  of  which  surveys  were  made 
before  the  24th  January,  1818.  and  one  on  the 
14lh  Februarv;  1818;  another  on  the  20th  Janu- 
ary, 1820,  were  given  in  evidence,  without  ob- 
jection, in  the  court  below,  to  show  the  location 
of  the 'land  claimed.     The  decree  of  the  supe- 
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rior  court  of  Florida,  in  favour  of  the  claim- 
ant, was  affirmed.  The  United  States  v.  Acosta, 
17  Peters,  16. 

106.  The  official  certificates  of  the  secretary 
of  the  government  of  Florida,  during  the  domi- 
nion of  Spain  over  the  territory,  after  evidence 
that  no  originals  could  be  found  in  the  proper 
office,  were  sufficient  evidence  of  the  copies  of 
the  petition  and  decree  of  the  governor,  no  proof 
having  been  given  to  contradict  or  impair  the 
force  of  the  same.     Ibid. 

107.  The  governor  of  the  territory  of  Florida, 
as  the  deputy  of  the  king  of  Spain,  was  the  sole 
judge  of  the  merits  on  which  the  claim  stated 
in  the  petition  was  founded,  and  he  had  un- 
doubted power  to  reward  the  merits  of  the 
grantee.  This  has  been  so  decided  in  many 
cases.     Ibid. 

108.  Although,  in  the  governor's  decree,  there 
may  be  no  description  of  any  place  where  the 
land  should  be  located,  still  it  is  binding  as  far 
as  it  went.  The  surveyor-general  having  been 
ordered  to  survey  the  land  solicited,  on  places 
vacant,  and  without  injury  to  third  persons,  the 
acts  of  the  officer  came  in  aid  of  the  decree. 
Ibid. 

109.  The  surveyor-general  having  executed 
the  governor's  decree  before  the  flags  of  the 
United  States  and  Spain  were  exchanged,  ail  the 
surveys  are  valid.  That  there  were  several  sur- 
veys, is  no  objection  to  their  validity.     Ibid. 

110.  The  plats  of  the  surveys  having  been 
read  in  the  court  below,  without  objection,  the 
proofs  authorized  the  decree.    Ibid. 


FORECLOSURE  OF  A  MORTGAGE. 

1.  A  decree  of  foreclosure  of  a  mortgage  and 
of  a  sale,  are  to  be  considered  as  the  final  decree 
in  the  sense  of  a  court  of  equity;  and  the  pro- 
ceedings on  the  decree  are  a  mode  of  enforcing 
the  rights  of  the  creditor,  and  for  the  benefit  of 
the  debtor.  The  original  decree  of  foreclosure 
is  final  on  the  merits  of  the  controversy.  If  a 
sale  is  made  after  such  a  decree,  the  defendant 
not  having  ap[)ealed,  as  he  had  a  right  to  do, 
ithe  rights  of  the  purchaser  would  not  be  over- 
thrown or  invalidated  even  by  a  reversal  of  the 
decree.  Whiting  ct  al.  v.  The  Bank  of  the  United 
States,  13  Peters,  7. 

2.  After  a  decree  of  foreclosure  of  a  mortgage 
and  a, sale,  and  the  death  of  the  defendant  takes 
place  after  the  decree,  it  is  not  necessary  to 
revive  the  proceedings  against  the  heirs  of  the 
deceased  party,  before  a  sale  of  the  property 
can  be  made.     Ibid. 


FOREIGN  ATTACHMENT. 

1.  Under  the  attachment  law  of  Maryland, 
when  the  defentlant  appears  and  dissolves  the 
attachment,  it  is  not  necessary  that  there  should 
be  a  declaration  and  subsequent  pleadings,  ac- 


cording to  the  course  of  ordinary  actions.  Golds 
borough  V.  On;  8  Wheat.  217;  5  Cond.  Rep 
412. 

2.  A  judgment  debtor  is  not  liable  to  be  at- 
tached as  a  garnishee,  under  the  foreign  attach- 
ment act  of  Rhode  Island.  Franklin  v.  Ward  et 
al,  3  Mason's  C.  C.  R.  136. 

3.  A  foreign  attachment  under  the  law  of  Vir- 
ginia. (R.  C.  1819,  ch.  123,  p.  474,)  is  not  a  pro- 
ceeding in  rem.  It  is  a  suit  by  a  plaintiff  against 
defendant ;  -and  a  decree  in  such  a  case  is  con- 
clusive evidence  only  against  parties  and  pri- 
vies. Thus  C.  being  indebted  to  W.  gave  his 
note  for  the  amount,  and  W.  assigned  the  note 
to  M.,  and  W.  afterwards  left  the  country.  R., 
a  creditor  of  W.,  attached  the  effects  of  W.  in 
the  hands  of  C. ;  C.  had  notice  of  the  assignment 
of  his  note  to  M.  A  decree  was  rendered  in 
favour  of  R.  M.  subsequently  brought  suit 
upon  the  note  against  C,  but  the  decree  was 
satisfied  before  service  of  the  process  in  the  se- 
cond suit.  C.  pleaded  the  decree  in  favour  of 
B.,  in  bar  of  M.'s  right  of  action,  and  to  this 
plea  M.  demurred.  The  court  sustained  the 
demurrer,  on  the  ground  that  a  decree  rendered 
in  a  suit  between  two  parties,  is  not  admissible 
evidence  in  a  suit  between  one  of  those  parties 
and  a  third  party.  But  the  court  held,  that  if 
M.  had  been  a  party  to  the  first  suit,  the  decree 
would  have  operated  as  a  bar,  and  the  demurrer 
would  have  been  overruled.  Manken  v.  John 
Chandler  ^  Co.,  2  Brockenb.  C.  C.  R.  125. 

4.  The  defendant  in  error  had  sued  out  an 
attachment,  under  the  law  of  Maryland,  against 
Robert  Barry,  and  had  filed  an  account  against 
James  D.  Barry,  said  to  have  been  assumed  by 
Robert  Barry,  the  plaintiff"  in  error.  Robert 
Barry  appeared,  gave  special  bail,  and  dis- 
charged the  attachment.  The  plaintiff  below 
then  filed  a  declaration  of  "intlebitatus  assump- 
sit," "for  money  had  and  received,"  and  '-for 
goods  sold  and  delivered,"  to  which  Robert 
Barry  pleaded  the  general  issue.  The  parties 
went  to  trial,  and  a  verdict  and  judgment  were 
rendered  for  the  defendant  in  error.  The  court 
attaches  no  importance  to  the  variance  between 
the  account  filed  when  the  attachment  issued, 
and  the  declaration  filed  after  the  attachment 
was  dissolved,  by  the  entry  of  bail,  and  the  ap- 
pearance of  the  defendant.  The  defendant 
having  pleaded  to  the  declaration,  the  cause 
stood  as  if  the  suit  had  been  brought  in  the 
usual  manner,  and  no  reference  can  be  had  to 
the  proceedings  on  the  attachment.  Barry  v. 
Foylcs,  1  Peters,  315. 

5.  Under  the  foreign  attachment  law  of  Penn- 
sylvania, a  foreign  attachment  may  be  laid  on 
property  in  the  hands  of  the  plaintiff"  in  the  at- 
tachment. Graighle  v.  Nottnagle  fy  Montmollin, 
Peters'  C.  C.  R.  345. 

6.  The  forms  of  proceedings  under  the  foreign 
attachment  laws  of  Pernisylvania  are  as  follow. 
They  commence  with  the  ordinary  writ  of  at- 
tachment, which  is  served  on  the  goods  and 
chattels  of  the  debtor  in  whose  hands  soever  or 
possession  the  same  may  be  found,  or  upon  any 
person  who  may  be  indebted  to  the  defendant 
in  the  attachment.   Upon  the  return  of  the  writ, 
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the  garnishee  rs  to  enter  an  appearance,  which 
is  generally  by  attorney,  unless  a  clause  of 
capias  has  been  inserted  in  the  writ,  in  which 
case  he  must  give  bail  for  his  appearance. 
Judgment  by  default  is  then  entered  against  the 
defendant  at  the  third  term,  as  a  matter  of 
course.  After  this  a  scire  facias  issues  against 
the  garnishee,  to  show  cause  why  the  plaintiff 
shall  not  have  execution  against  him,  of  the  de- 
fendant's property  attached  in  his  hands.  To 
this  writ  the  garnishee  may  plead  the  general 
issue,  nulla  bona;  or  any  special  matter  tending 
to  show  that  the  effects  in  his  hands  or  the  debt 
due  by  him  ought  not  to  be  condemned.  If  the 
issue  is  found  against  the  garnishee,  or  if  he 
should  not  appear  and  plead,  judgment  is  ren- 
dered against  him.  In  aid  of  this  process,  the 
plaintiff  may  compel  the  garnishee  to  answer  on 
oath  to  interrogatories  to  be  propounded  to  him, 
calculated  to  draw  from  him  a  discovery  of  the 

Eroperty  of  the  defendant  he  may  have  in  his 
ands,  and  of  the  debts  which  he  may  owe  him. 
Ibid.  346. 

7.  Where  the  garnishee  is  plaintiff  in  the  at- 
tachment, the  summons,  scire  facias,  interroga- 
tories, or  any  coercive  process,  is  not  necessary. 
Jbid.  345. 

8.  Lands  are  subject  to  foreign  attachment  in 
Pennsylvania.     Ibid. 

9.  In  proceedings  of  foreign  attachment  against 
lands  in  Pennsylvania,  there  is  no  garnishee,  and 
execution  goes  against  the  lands.     Jbid. 

10.  Where  a  foreign  attachment  is  laid  on 
property  or  debts  in  the  hands  of  the  plaintiff  in 
the  attachment,  the  plaintiff  retains  the  effects 
to  satisfy  his  debt  in  consequence  of  the  judg- 
ment ;  but  in  such  a  case  the  defendant  is  al- 
lowed in  an  action  against  the  plaintiff  to  traverse 
the  plea,  and  thus  to  contest  the  debt,  recovered 
iji  the  attachment.     Ibid. 

11.  A  sheriff,  having  a  writ  of  foreign  attach- 
ment issued  according  to  the  laws  of  New  Jersey, 
proceeded  to  levy  the  same  on  the  property  of 
the  defendant  in  the  attachment.  After  the  at- 
tachment was  issued,  the  plaintiff  took  the  pro- 
missory notes  of  the  defendant  for  his  debt, 
payable  at  a  future  time;  but  no  notice  of  this 
adjustment  of  the  claim  of  the  plaintiff  was 
given  to  the  sheriff,  nor  was  the  suit  on  which 
the  attachment  issued  discontinued.  The  de- 
fendant brought  replevin  for  the  property  at- 
tached, the  sheriff  having  refused  to  redeliver 
it.  Held,  that  the  sheriff  was  not  responsible 
for  levying  the  attachment  for  the  debt  so  satis- 
fied, or  for  refusing  to  redeliver  the  property 
attached.     Livingston  v.  Smith,  5  Peters,  90. 

12.  A  previous  attachment,  issued  under  the 
law  of  New  Jersey,  of  property  as  the  right  of 
another,  could  not  divest  the  irilerest  of  the  ac- 
tual owner  of  the  property  in  the  same,  so  as  to 
prevent  the  sheriff  attaching  the  same  property 
under  a  writ  of  attachment  issued  for  a  debt  of 
the  same  actual  owner.     Ibid. 

13.  The  language  of  the  foreign  attachment 
law  of  the  state  of  Pennsylvania,  seems  to  re- 
quire that  the  specific  property  attached  should 
be  taken  into  pos.session  by  the  officer,  unless 
the  garnishee  will  give  security  therefor.     At  all 


events,  the  law  provides,  positively,  that  the  pro- 
perty shall  remain  in  his  power.  The  reasona- 
ble construction  of  the  act  would  seem  to  be, 
that  if  the  officer  leaves  the  property  in  posses- 
sion of  the  garnishee  without  security,  he  is  him- 
self answerable  for  the  forthcoming,  and  in  the 
mean  lime  he  retains  the  power  to  remove  the 
effects.  The  possession  of  the  garnishee  must 
be  virtually  his  possession  ;  and  thus  the  power 
of  the  officer  over  the  attached  effects  which  the 
law  requires,  would  be  preserved.  Brashear  v. 
West  et  al.,  7  Peters.  621. 

14.  Where  the  plaintiffs  in  a  foreign  attatj- 
ment  consented  to  the  sale  of  the  propeilv 
attached,  and  the  same  was  sold  by  the  garnishee 
who  received  the  proceeds  of  the  sale,  and  after- 
wards became  insolvent,  and  thus  a  total  loss  or 
the  property  and  the  proceeds  was  producea. 
the  supreme  court  held  that  the  plaintiffs  in  the 
attachment  were  legally  responsible  to  the  de- 
fendant in  the  attachment.  Pennsylvania.  Ibid. 
622. 

15.  On  the  14th  September,  1807,  a  foreign 
attachment  was  laid  on  the  property  of  L.,  in  the 
hands  of  the  defendant;  on  the  19lh  of  Septem- 
ber, the  defendant  received  goods  belonging  to 
L.,  who,  at  that  time,  was  under  acceptances  Oi 
bills  endorsed  by  L.,  and  which  on  their  protest 
for  non-payment  by  L.,  the  defendant  paid. 
The  attachment  entitled  the  plaintiff  to  the  pro- 
ceeds of  the  goods  in  the  hands  of  the  defend- 
ants, notwithstanding  his  liability  for,  and  his 
subsequent  payment  of  the  bills  endorsed  by 
him.     Taylor  v.  Gardner,  2  Wash.  C.  C.  R.  488. 

16.  The  plaintiff  issued  a  foreign  attachment 
against  the  defendant,  a  merchant  of  Canton,  for 
the  recovery  of  damages,  to  the  amount  of  four 
thousand  five  hundred  dollars,  upon  a  promise 
made  by  him,  for  a  valuable  consideration,  to 
deliver  to  the  plaintiff  a  quantity  of  tea  of  a  cer- 
tain quality,  which  promise  he  had  not  complied 
with,  but  had  broken.  By  the  court : — The  law 
of  Pennsylvania,  of  1705,  has  received  a  liberal 
construction  in  the  courts  of  the  state,  so  as  to 
extend  its  remedies  to  debts  contracted  in  fo- 
reign countries,  by  persons  who  never  resided  in 
the  state.  The  levy  is  remedial,  and  ought  ;o 
be  so  construed  as  to  remove  the  mischief  which 
is  spoken  of.  Fisher  v.  Conscqua,  2  Wash.  C  C. 
R.  :^82. 

17.  To  constitute  such  a  debt  as  may  be  pur- 
sued by  a  foreign  attachment,  under  the  law  of 
Pennsylvania,  the  demand  must  arise  under  a 
contract,  without  which  no  debt  can  be  created  ■ 
and  the  measure  of  the  damages  must  be  such 
as  the  plaintiff  can  aver,  by  affidavit,  to  be  due, 
without  which,  special  bail  cannot  regularly  be. 
demanded.     Ibid. 

18.  The  remedy  by  foreign  attachment  wi'J 
not  lie  for  demands  which  arise,  ex  delicto,  '^r 
where  special  bail  cannot  regularly  be  required. 
Ibid. 

19.  The  promise  of  the  defendant  to  deliver 
teas  of  a  certain  quality,  was  not  complied  with  j 
and  as  the  plaintiff  swore  that  the  difference  ho- 
tween  the  teas  promised  and  those  delivered 
amounted  to  a  particular  sum;  a  foreign  atlacJi 
ment  lies.     Ibid. 
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20.  It  is  no  ground  for  dismissing  a  foreign 
attachment,  instituted  in  the  circuit  court,  that 
the  plaintiff  had  sued  out  another  attachment 
against  the  defendant  in  a  state  court,  and  after- 
wards discontinued  it.     Ibid. 

21.  A  judgment  debtor  is  not  liable  to  be  at- 
tached as  a  garnishee,  under  the  foreign  attach- 
ment act  of  Rhode  Island.  Franklin  v.  Ward.  3 
Mason's  C.  C.  R.  136. 

22.  By  the  foreign  attachment  act  of  Rhode 
Island,  [Digest,  1798,  p.  208,  sec.  4,]  if  the  gar- 
nishees are  discharged  upon  their  disclo.?ure.  the 
suit  is  to  be  dismissed  against  the  principal,  as 
well  as  against  the  garnishees.     Ihid. 

23.  Judgment  in  a  trustee  process  against  the 
defendant  as  a  garnishee  of  the  plaintiff,  is  no 
defence  in  a  suit  for  the  debt,  if  the  plaintiff  in 
the  original  trustee  process  has,  by  his  neglect 
to  comply  with  the  local  laws,  put  his  judgment 
in  a  state  of  suspension,  so  that  execution  can 
no  longer  issue  vipon  it,  and  it  cannot  be  revived 
by  a  scire  facias.  Flower  v.  Parker,  3  Mason's 
C.  C.  R.  247. 

24.  As  to  the  true  nature  and  extent  of  the 
trustee  process,  authorized  by  the  statute  of 
Massachusetts  of  1794,  ch.  65  :  it  seems  that  it 
does  not  authorize  an  attachment  of  any  property 
which  is  not  tangible,  and  might  be  levied  on 
execution,  if  discovered,  or  of  any  debts  or  cre- 
dits, M'here  the  trustee  sets  up  any  title  or  claim 
adverse  to  that  of  the  debtor;  for  example, 
where  the  trustee  claims  under  a  post-nuptial 
settlement  by  the  debtor.  Picquet  v.  Swan,  4 
Mason's  C.  C.  R.  443. 

25.  Where  persons,  sued  as  trustees  in  a  fo- 
reign attachment,  assert  an  adverse  title  to  the 
property  in  a  third  person,  as  her  separate  pro- 
perty, they  are  not  bound  to  answer  how  they 
have  disposed  of  it  for  her  use,  from  time  to 
time.     Ibid. 

26.  A  trustee  may,  in  a  foreign  attachment 
process,  set  off  against  a  debt  or  claim  due  from 
him  to  the  debtor,  any  claim  lie  has  against  the 
debtor,  which  she  could  set  off  in  an  adverse 
suit  at  law  brought  by  the  debtor  himself. 
Ibid. 

27.  Where  an  attachment  is  laid  on  money 
in  the  hands  of  a  third  person,  interest  ceases 

/rom  the  time  of  the  attachment  until  it  is  dis- 
solved; but  when  a  debtor,  who  is  also  a  cre- 
ditor, lays  an  attachment  in  his  own  hands,  in- 
terest is  chargeable  during  the  continuance  of 
the  attachment.  Willings  v.  Consequa,  1  Peters' 
C.  C.  R.  301. 

28f  A  having  funds  in  the  hand?  of  B,  drew 
a  bill  of  exchange  in  favour  of  C,  who  endorsed 
it  to  D  and  E,  to  whom  he  was  indebted,  and  the 
bill  being  protested  for  non-acceptance.  D  and 
E  brought  a  suit  against  B,  the  drawer,  in  the 
name  of  C,  the  endorser;  and  before  judgment, 
an  attachment  was  laid  upon  the  funds  in  the 
hands  of  B  as  the  property  of  C,  and  judgment 
obtained  against  B,  as  the  garnishee.  Held,  that 
the  attachment  will  not  affect  the  right  of  D  and 
E  to  recover  the  amount  of  the  bill  from  the 
drawer;  the  right  to  the  funds  in  the  hands  of 
"be  drawer,  being  completely  vested  in  D  and 


E,  by  the  endorsement  of  the  bill.     Corser  v. 
Craig,  1  Wash.  C.  C.  R.  424. 

29.  Property,  in  the  hands  of  a  third  person, 
he  having  a  lien  thereon,  is  not  attachable  in  a 
suit  against  the  general  owner;  but  if  the  lien 
be  waived,  the  objection  does  not  lie  in  the 
mouth  of  the  general  owner.  Meeker  v.  Wilson, 
1  Gallis.  C.  C.  R.  419. 

30.  If  chattels  are  sold  on  an  execution,  the 
regularity  of  such  sale  cannot  be  contested  by 
mere  strangers.     Ibid. 

31.  Notice  of  an  assignment  of  chattels  in  a 
judgment  creditor,  where  possession  has  never 
been  taken  under  the  assignment,  does  not  affect 
the  right  of  the  sheriff  or  the  creditor  to  seize 
the  property  in  execution,  as  the  property  of  the 
assignor.     Ibid. 

32.  Process  of  foreign  attachment  cannot  be 
properly  issued  by  the  circuit  courts  of  the  Uni- 
ted States,  in  cases  where  the  defendant  is 
domiciled  abroad,  or  not  found  within  the  dis- 
trict in  which  the  process  issues,  so  that  it  can- 
not be  served  upon  him.  Toland  v.  Sprague,  9 
Peter,'?,  300. 

33.  By  the  general  provisions  of  the  laws  of 
the  United  States: — 1.  The  circuit  courts  can 
issue  no  process  beyond  the  limits  of  their  dis- 
tricts. 2.  Independently  of  positive  legislation, 
the  process  can  only  be  served  upon  persons 
within  the  same  districts.  3.  The  acts  of  con- 
gress adopting  the  state  process,  adopt  the  form 
and  modes  of  service  only,  so  far  as  the  persons 
are  rightfully  within  the  reach  of  such  process, 
and  did  not  intend  to  enlarge  the  sphere  of  the 
jurisdiction  of  the  circuit  courts.  4.  The  right 
to  attach  property  to  compel  the  appearance  of 
persons,  can  properly  be  used  only  in  cases  in 
which  such  persons  are  amenable  to  the  process 
of  the  circuit  court,  in  personam  ;  that  is.  where 
they  are  inhabitants,  or  found  within  the  United 
States,  and  not  where  they  are  aliens,  or  citizens 
resident  abroad,  at  the  commencement  of  the 
suit,  and  have  no  inhabitancy  here.     Ibid. 

34.  In  the  case  of  a  person  being  amenable  to 
proces.s,  in  personam,  an  attachment  against  his 
property  cannot  be  issued  against  him  ;  except 
as  a  part  of,  or  together  with  process  to  be  served 
upon  his  person.     Ibid. 

35.  A  party  against  whose  property  a  foreign 
attachment  has  issued  in  a  circuit  court  of  the 
United  Slates,  although  the  circuit  court  had  no 
right  to  issue  such  an  attachment,  having  ap- 
peared to  the  suit,  and  pleaded  to  issue,  cannot 
afterwards  deny  the  jurisdiction  of  the  court. 
The  party  had,  as  a  personal  privilege,  a  right 
to  refuse  to  appear;  but  it  was  also  competent 
to  him  to  waive  the  objection.     Ibid. 

36.  An  attachment  commenced,  and  con- 
ducted to  a  conclusion  before  the  institution  of  a. 
suit  against  the  debtor  in  a  court  of  the  United 
States,  may  be  set  up  as  a  defence  to  the  suit ; 
and  the  defendant  would  be  prohibited  pro  tanto 
under  a  recovery  had  by  virtue  of  the  attach- 
ment, anil  could  plead  such  recovery  in  bar.  So, 
too,  an  attachment  pending  in  a  state  court, 
prior  to  the  commencement  of  a  suit  in  the  court 
of  the  United  States,  may  be  pleaded  in  abate- 
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ment.  The  attachment  of  the  debt  ii.  such  case 
in  the  hands  of  the  defendant,  would  hx  it  there, 
in  favour  of  the  attaching  creditors,  and  he  de- 
fendant could  not  afterwards  pay  it  over  if  the 
plaintiif.  The  attaching  creditor  would,  in  such 
a  case,  acquire  a  lien  on  the  debt  binding  on  the 
defendant,  and  which  the  courts  of  all  othe- 
governnaents,  if  they  recognise  such  proceedings 
at  all,  would  not  fail  to  regard.  The  rule  must 
be  reciprocal,  and  when  the  suit  in  one  court  is 
commenced  prior  to  proceedings  under  attach- 
ment in  another  court,  such  proceedings  cannot 
arrest  the  suit.  Wallace  v.  M-Conncll,  13  Peters, 
136. 


FOREIGN  GOVERNMENT. 

1.  If  a  merchant  vessel  of  the  United  Stales 
he  seized  by  the  naval  force  of  the  United  States, 
within  the  territorial  jurisdiction  of  a  foreign 
friendly  power,  for  a  violation  of  the  laws  of  the 
United  States,  it  is  an  offence  against  that  power 
'.vhich  must  be  adjusted  by  the  two  govern- 
ments. The  supreme  court  has  no  cognizance 
of  it.  The  Ship  Richmond  v.  The  United  States, 
9  Cranch,  102;  3  Cond.  Rep.  294. 

2.  By  the  conquest  and  occupation  of  Castine 
by  the  English,  that  territory  passed  under  the 
allegiance  and  sovereignty  of  the  enemy.  The 
sovereignty  of  the  Unified  States  over  the  terri- 
tory was  of  course  suspended  ;  and  the  laws  of 
the  United  States  could  no  longer  be  rightfully 
enforced,  or  be  obligatory  upon  the  inhabitants 
who  remained  and  submitted  to  the  conqueror. 
United  States  v.  Hayward,  2  Gallis.  C.  C.  R.  485. 

3.  No  foreign  power  can  of  right  institute  or 
grant  any  courts  of  judicature  of  any  kind 
Avithm  the  jurisdiction  of  the  United  States,  but 
such  only  as  are  warranted  b}-,  and  are  in  pur- 
suance of  treaties.  Glass  et  al.  v.  The  Sloop  Bet- 
sey et  al,  3  Dall.  6 ;   1  Cond.  Rep.  10. 

4.  When  a  civil  war  rages  in  a  foreign  nation, 
one  part  of  which  separates  itself  from  the  old 
established  government,  and  erects  itself  info  a 
ajrtmct  government,  the  courts  of  the  Union 
must  view  such  newly  constituted  government 
as  It  IS  viewed  by  the  legislative  and  executive 
departments  of  the  ffovernmenf.  United  States 
\._Palmer  et  al,  3  Wheat.  610;  4  Cond.  Rep. 
352, 

5.  The  same  testimony  which  would  be  suffi- 
cient to  prove  that  a  vessel  or  person  is  in  the 
service  of  an  acknowledged  state,  is  admissible 
to  prove  that  they  are  in  the  service  of  such 
newly  created  government.  The  seal  cannot  be 
allowed  to  prove  itself,  but  it  maybe  proved  by 
such  testimony  as  the  nature  of  the  case  ad- 
mits ;  and  the  fact  that  a  vessel  or  person  is  in 
the  service  of  such  government,  may  be  estab- 
lished, should  it  be  impracticable  to  prove  the 
seal.     Ibid. 

6.  If  the  government  ot  tne  United  Stales  re- 
mam  neutral,  but  recognises  the  e.xistence  of  a 
civil  war,  the  courts  of  the  Union  cannot  con- 
sider as  criminal  those  acts  of  hostility  which 
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war  authorizes,  and  which  the  new  government 
may  direct  against  its  enemy.     Ibid. 

7.  The  government  of  the  United  States  hav- 
ing recognised  the  existence  of  a  civil  war  be 
tween  Spain  and  her  colonies,  but  remaining 
neutral;  the  courts  of  the  United  States  are 
bound  to  consider  as  lawful,  those  acts  which 
war  authorizes,  and  which  the  new  governments 
of  South  America  may  direct  against  their  en- 
e.ny.  The  Divina  Pastora,  4  "Wheat.  52;  4 
Cond.  Rep.  388. 

8.  Unless  the  neutral  rights  of  the  United 
States,  as  ascertained  by  the  laws  of  nations, 
acts  of  congress,  and  treaties,  are  violated  by 
the  cruisers  sailing  under  commissions  from 
those  governments,  captures  by  them  are  to  be 
regarded  by  us  as  other  captures,  jure  belli,  are 
regarded;  the  legality  of- which  cannot  be  de- 
termined in  the  courts  of  a  neutral  country. 
Ibid.  ^ 

9.  The  constilL-tion  of  the  United  States  gives 
jurisdiction  to  the  com  Is  of  the  United  States, 
where  foreign  states  are  parties;  and  the  judi- 
cial act  gives  to  the  circuit  court  jurisdiction  in 
all  cases  between  aliens  and  citizens.  Kino-  of 
Spain  V.  Oliver,  2  Wash.  C.  C.  R.  429.  ° 

10.  The  Cherokee  nation  is  not  a  foreign 
state,  in  the  sense  in  which  the  term  "foreign 
state  "  is  used  in  the  constitution  of  the  United 
States.  The  Cherokee  Nation  v.  The  State  of 
Georgia,  5  Peters,  1. 


FOREIGN  JUDGMENTS.  AND  FOREIGN 
SENTENCE. 

1.  A  foreign  sentence  of  condemnation  as 
good  prize,  is  not  conclusive  evidence  that  the 
legal  title  to  the  property  was  not  in  a  subject 
of  a  neutral  nation.  Such  sentences  are  only 
conclusive  evidence  of  their  own  correctness, 
and  leave  the  title  of  the  property  condemned, 
open  to  investigation.  Maley  v.  Shattuck,  3 
Cranch,  458;   1  Cond.  Rep.  597. 

2.  Such  sentence  is  only  evidence  of  its  own 
correctness;  and  not.  of  any  particular  fact, 
without  which  it  may  have  been  correctly  pro- 
nounced.    Ibid. 

3.  A  condemnation  by  a  foreign  court,  the 
origin  of  which  is  not  shown,  must  be  presumed 
to  be  that  of  a  legitimate  tribunal.  But  when 
the  source  of  its  authority  antl  constitution  ap- 
pear, it  ought  to  be  examined  ;  and  if  it  be  con- 
trary to  the  usual  mode  of  constituting  courts, 
it  shifts  the  burthen  of  proof  upon  the  party  who 
would  support  the  condemnation,  particularly  as 
it  is  more  easy  to  prove  the  legitimacy  of  a  court, 
than  to  disprove  it.  Snell  v.  Faiissait,  1  Wash. 
C.  C.  R.  271. 

4.  However  conclusive  the  sentence  of  a  for- 
eign court  of  admiralty  may  be  of  the  facts 
which  it  alleges,  those  facts  not  amounting  to  a 
justifiable  cause  of  condemnation,  the  court  will 
look  into  the  facts  of  a  case,  and  duaw  from 
them  such  conclusions  as  they  will  authorize. 
Fitzsimmons  v.  Tlie  Newport  Insurance  Company, 
4  Cranch,  185;  2  Cond.  Rep.  78. 
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5.  If  a  claim  be  set  up  under  sentence  of  con- 
demnation of  a  foreign  court,  the  supreme  court 
will  examine  into  the  jurisdiction  of  that  court ; 
and  if  that  court  cannot,  consistently  with  the 
law  of  nations,  exercise  the  jurisdiction  wliich 
it  has  assumed,  its  sentence  is  to  be  disregarded  : 
but  of  their  own  jurisdiction  over  it,  as  it  depends 
upon  municipal  laws,  the  courts  of  every  coun- 
try are  the  exclusive  judges.  Every  sentence 
of  condemnation  by  a  competent  court  having 
jurisdiction  over  the  subject-matter  of  its  judg- 
ment, is  conclusive  as  to  the  title  to  the  thing 
claimed  under  it.  JRose  v.  Simely,  4  Cranch, 
292  ;  2  Cond.  Rep.  98. 

6.  In  every  case  of  a  foreign  sentence  con- 
demning a  vessel  as  prize  of  war,  the  authority 
of  the  tribunal  to  act  as  a  prize  court  must  be 
examinable.  The  question  whefher  the  vessel 
was  in  a  situation  to  subject  her  to  the  jurisdic- 
tion of  that  court,  is  also  examinable.     Ibid. 

7.  The  sentence  of  a  foreign  court  of  admi- 
ralty condemning  a  vessel  for  breach  of  block- 
ade, is  conclusive  evidence  of  that  fact  in  an  ac- 
tion on  the  policy  of  insurance.  Croiidson  et  al. 
V.  Leonard.  4  Cranch,  434;  2  Cond.  Rep.  162. 

8.  In  an  action  upon  a  policy  on  property  war- 
ranted neutral,  "proof  of  which  to  be  required 
in  the  United  States  only,"  a  sentence  of  con- 
demnation in  a  foreign  court  of  admiralty,  upon 
.he  ground  of  breach  of  blockade,  is  not  conclu- 
sive evidence  of  a  violation  of  the  warranty. 
The  Maryland  Insurance  Company  v.  Wood.  7 
Cranch,  402;  2  Cond.  Rep.  548. 

9.  A  sentence  of  a  foreign  tribunal,  condemn- 
ing neutral  property  under  an  edict  unjust  in  it- 
self, contrary  to  the  law  of  nations,  and  in  vio- 
lation of  neutral  rights,  and  which  has  been  so 
declared  by  the  legislative  and  executive  depart- 
ments of  the  government  of  the  United  States, 
changes  the  property  of  the  thing  condemned. 
Williams  et  al.  v.  Armroyd  et  al,  7  Cranch,  423; 
2  Cond.  Rep.  556. 

10.  A  French  tribunal  at  Guadaloupe  had  ju- 
risdiction of  property  seized  on  the  high  seas  for 
breach  of  the  Milan  decree,  and  carried  into  the 
Dutch  part  of  the  island  of  St.  Martin's,  and  there 
sold  by  order  of  the  Dutch  governor  of  St.  Mar- 
tin's, before  condemnation,  without  any  authority 
from  the  French  tribunal  at  Guadaloupe.     Ibid. 

11.  The  American  owner  cannot  reclaim,  in 
the  courts  of  this  country,  his  property  which 
has  been  seized  and  condemned  in  a  French 
court  under  the  Milan  decree.     Ibid.     . 

12.  It  appears  to  be  settled  in  this  country 
that  thc^entence  of  a  competent  court,  proceed- 
ing in  rem,  is  conclusive  with  respect  to  the  thing 
itself,  and  operates  as  an  absolute  change  of  the 
property.  By  such  sentence  the  right  of  the 
former  owner  is  lost,  and  a  complete  title  given 
to  the  person  who  claims  under  this  decree.  No 
court  of  co-ordinate  jurisdiction  can  examine  the 
sentence.  The  question,  therefore,  respecting 
its  conformity  to  ceneral  or  municipal  law  can 
never  arise,  for  no  co-ordinate  tribunal  is  capable 
of  making  the  inquiry.  The  decision  in  the  case 
of  Hudson  and  Smith  v.  Cuestier,  is  considered 
ati  establishing  this  principle.     Ibid. 

^*   An  adjudication  made  by  a  Spanish  tribu- 


nal in  Louisiana,  is  not  void  because  it  was  made 
after  the  cession  of  the  country  to  the  United 
States  ;  for  it  is  historically  known  that  the  ac- 
tual possession  of  the  country  was  not  surren- 
dered until  some  time  after  the  proceedings  and 
adjudication  in  the  case  took  place.  It  was  the 
judgment,  therefore,  of  a  competent  Spanish  tri- 
bunal, having  jurisdiction  of  the  case,  and  ren- 
dered whilst  the  country,  though  ceded,  was,  de 
facto,  in  the  possession  of  Spain,  and  subject  to 
Spanish  laws.  ,  Such  judgments,  so  far  as  they 
affect  the  private  rights  of  the  parties  thereto, 
must  be  deemed  valid.  Keenc  v.  M'-Donoug\ 
8  Peters,  308. 

14.  That  a  sentence  is  avowedly  made  under 
a  decree  subversive  of  the  law  of  nations,  will 
not  help  the  appellant's  case,  in  a  court  which 
cannot  revise,  correct,  or  even  examine  that 
sentence.    Ibid. 

15.  A  valid  sentence  of  condemnation,  propeny 
authenticated,  may  afford  protection  to  a  third 
person  :  yet  if  the  captured  property  is  found  in 
the  hands  of  the  offender  himself,  it  is  immate- 
rial whether  he  can  produce  a  regular  condem- 
nation or  not ;  the  original  tainl  is  restored  by  the 
property  coming  into  his  hands.  The  Gran  Para, 
7  Wheat.  471 ;  5  Cond.  Rep.  328. 

16.  It  is  incumbent  on  a  defendant,  who  claims 
a  vessel  under  condemnation  by  a  foreign  tribu- 
nal, to  prove  that  the  tribunal  was  properly  con- 
stituted ;  if  this  is  not  done  the  condemnation  is 
a  nullity.  When  the  condemnation  is  by  a  fo- 
reign court,  it  will  be  presumed  to  be  legal,  if 
the  constitution  of  the  court  be  known.  Snell 
et  al.  V.  Faussatt,  1  Wash.  C.  C.  R.  271. 

17.  The  erection  of  courts  in  all  civilized  coun- 
tries is  the  act  of  the  sovereign,  although  he  may 
delegate  the  authority  to  subordinate  agents. 
Ibid. 

18.  A  certificate  of  the  proceedings  of  a  fo- 
reign court,  under  the  seal  of  a  person  who  styles 
himself  the  secretary  of  foreign  affairs  in  Por- 
tugal, is  not  evidence.  Church  v.  Hubbard,  2 
Cranch,  187;  1  Cond.  Rep.  385. 

19.  Foreign  judgments  are  authenticated,  1. 
By  an  exemplification  under  the  great  seal ;  2. 
By  a  copy,  proved  to  be  a  true  copy  ;  3.  By  the 
certificate  of  an  officer  authorized  by  law,  which 
certificate  itself  must  be  properly  authenticated. 
These  are  the  usual,  and  appear  to  be  the  most 
proper,  if  not  the  only  modes  of  verifying  foreign 
judgments.     Ibid.  238. 

20.  If  the  decrees  made  in  the  colonies,  aro 
transmitted  to  the  seat  of  government  and  regis- 
tered in  the  department  of  state,  a  certificate  of 
that  fact,  under  the  great  seal,  with  a  copy  ci 
the  decree,  authenticated  in  the  same  maniier, 
would  be  sufficient  prima  facie  evidence  of  \f:c 
verity  of  what  was  so  certified.     Ibid. 

21.  Copies  of  the  proceedings  of  a  foreig' 
prize  court,  are  admissible  in  evidence,  when 
certified  under  the  seal  of  the  court,  by  tho 
deputy  registrar,  whose  official  character  is  cer- 
tified by  the  judge  of  the  court,  and  that  of  tho 
judge  by  a  notary  public;  being  a  court,  this  is 
the  proper  mode  of  authenticating  its  proceed- 
ings. Yeaton  v.  Fry,  5  Cranch.  335;  2  Cm*^ 
Rep.  273. 
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22.  The  record  of  condemnation  of  a  vessel, 
in  a  court  of  vice  admiralty,  is  not  evidence,  per 
se.  The  seal  does  not  prove  itself,  but  must  be 
proved  by  a  witness  who  knows  it  •  or  the  hand- 
writing of  the  judge  or  clerk  must  be  proved  ; 
or  that  it  is  an  examined  copy.  The  certificate 
of  the  American  consul  is  not  sufficient  to  au- 
thenticate it.  Catlell  et  al.  v.  The  Pacific  Ins.  Co., 
Paine's  C.  C.  R.  594. 

23.  In  order  to  prove  a  condemnation  in  a  fo- 
reign prize  court,  it  is  only  necessary  to  produce 
the  libel  and  sentence.  Marine  Ins.  Co.  of  Al- 
exandria v.  Hodgson,  5  Crunch,  206:  2  Cond. 
Rep.  347. 

24.  A  paper  purporting  to  be  a  record  of  the 
proceedings  of  a  foreign  court,  cannot  be  read  in 
eviiience,  without  it  has  the  sanction  of  the  seal 
of  the  officer  by  whom  it  was  made  out;  there 
being  no  proof  that  he  had  or  had  not  a  seal. 
Talcott  V.  Delaware  Ins.  Co.,  2  Wash.  C.  C.  R 
44.9. 

25.  Uniler  the  clause  introduced  info  policies 
of  insurance,  relative  to  the  sentence  of  a  foreign 
court  of  admiralty,  the  foreign  sentence  is  not 
conclusive  in  the  courts  of  the  United  States  to 
falsify  the  warranty,  which  the  assured  is  still  at 
liberty  to  vindicate.  The  underwriters  may,  ne- 
vertheless, read  the  proceedings  of  the  foreign 
court  as  evidence;  though  not  as  conclusive  evi- 
dence. Calbreatk  v.  Gracy,  1  Wash.  C.  C.  R. 
219. 


with  foreign  mtercourse,  and  of  that  which  is 
invested  with  the  powers  of  war,  seems  to  as- 
sume a  character  of  notoriety  which  renders  it 
ailmissible  in  the  courts  of  the  United  States, 
Ibid. 

4.  The  written  laws  of  foreign  countries  must 
be  proved  by  the  laws  themselves,  if  they  can 
be  procured  ;  if  not,  inferior  evidence  may  be 
admitted.  The  unwritten  laws  or  usages  of  such 
countries  may  be  proved  by  parol;  and  when 
proved,  the  court  have  a  right  to  construe  them, 
and  to  decide  on  their  eflect.  Consequa  v.  IVil 
lings,  Peters'  C.  C.  R.  225. 

5.  The  rate  of  interest  in  China  is  so  web 
established  to  be  twelve  per  centum  per  annum, 
that  the  court  will  not  require  it  to  be  proved. 
Ibid. 

6.  Foreign  laws  are  facts  which  must  be 
proved  before  they  can  be  received  in  a  court 
of  justice ;  they  must  be  proved  upon  oath,  un- 
less they  can  be  verified  by  some  such  high  au- 
thority, that  the  law  respects  not  less  than  the 
oath  of  an  individual.  A  certificate  by  a  consul 
is  not  a  sufficient  verification  of  them.  Church 
V.  Hubbard,  2  Cranch,  187;   1  Cond.  Rep.  385. 

7.  The  bankrupt  law  of  a  foreign  country, 
cannot  operate  a  legal  transfer  of  property  in 
this  country.  Harrison  v.  Slerry  et  al,  5  Cranch, 
289;  2  Cond.  Rep.  260. 

8.  If  foreign  laws  and  regulations  respecting 
n^  ixTi  ,  .  .  ,  trade  be  not  proved  to  have  been  in  writing  as 
io.  o^!'l®)JL?!^!L^t™%'"  -^^  admiralty,    pubHc   edicts,   they  may  be  proved    by   parol. 

«^„,  „      „..„„   -.,   _  .     .,       Livingston  and  Gilchrist  v .  The  Maryland  Insu- 

rance Company,  6  Cranch,  274 ;. 


imder  a  condemnation  in  a  foreign  court,  the 
libel,  or  other  proceeding,  anterior  to  the  sen- 
tence, must  be  produced,  as  well  as  the  sentence 
itself.  La  Nereyda,  8  Wheat.  108  ;  5  Cond.  Rep 
400.  ^ 

_  27.  The  legality  of  a  capture  is  open  for  ques- 
tion until  a  decree  of  competent  jurisdiction 
passes  for  condemnation  as  prize;  then  all 
courts  and  parties  are  estopped  to  say  the  cap- 
ture is  not  legal.  Miller  et  al.  v.  The  Resolution, 
2  Ball.  1.  ' 

28.  In  an  action  upon  a  policy  on  property 
warranted  neutral,  --'proofof  which  to  be  required 
in  the  United  States  only;"  a  sentence  of  con- 
demnation in  a  foreign  court  of  admiralty,  upon 
the  ground  of  breach  of  blockade,  is  not  conclu- 
sive evidence  of  a  violation  of  'the  warranty. 
The  Maryland  Ins.  Co.  v.  Wood,  7  Cranch,  402  • 
2  Cond.  Rep.  548. 


FOREIGN  LAWS. 

1.  It  is  to  be  presumed  that  the  courts  of  every 
country  will  regard  their  own  laws,  and  that 
their  judicial  decisions  will  conform  to  them. 
Talbot  V.  Seeman,  1  Cranch,  1;  1  Cond.  Rep 
229.  ^' 

2.  The  laws  of  a  foreign  nation,  designed  only 
for  the  direction  of  their  own  affairs,  are  not  to 
be  noticed  by  the  courts  of  other  countries,  un- 
less proved  as  facts.     Ibid. 

3.  A  decree  which  has  been  promulgated  in 
the  United  States,  as  the  law  of  France,  by  the 
joint  act  of  that  department  which  is  entrusted 


6  Cranch,  274;  2  Cond.  Rep. 
370. 

9.  A  suit  cannot  be  sustained  in  the  United 
States,  on  a  contract  between  foreigners,  made 
in  a  foreign  country,  and  upon  which  an  action 
would  not  lie  by  the  laws  of  that  country.  Cam- 
franqne  v.  Burnell,  1  Wash.  C.  C.  R.  340. 

10.  A  discharge  under  a  foreign  bankrupt  law, 
is  no  bar  to  an  action  in  the  courts  of  this  coun- 
try, on  a  contract  made  here.  M'-Millan  v. 
M-Neill,  4  Wheat.  209;  4  Cond.  Rep.  424. 

11.  INIassachusetts. — The  circuit  court  is  not 
at  liberty  to  enforce  the  municipal  regulations 
of  a  foreign  country,  or  to  take  cognizance  of 
any  frauds  attempted  on  them.  This  rule  is 
now  too  stubborn  to  be  controlled,  and  has  been 
fo  long  established  that  it  has  become  almost  a 
formula  in  our  text  books.  Per  Story,  justice. 
The  Anne,  1  Mason's  C.  C.  R.  511. 

12.  In  two  cases  only  can  foreign  laws  affect 
the  contracts  of  American  citizens:  first,  when 
they  reside  or  trade  in  a  foreign  country;  and, 
secondly,  when  the  contract,  plainly  referring  to 
a  foreign  country  for  its  execution,  adopts  and 
recognises  the  lex  loci.  Searight  v.  Calbraith,  4 
Dall.  325. 

13.  It  mnst  be  admitted  as  a  general  proposi- 
tion, that  the  laws  of  one  country  cannot^  in 
themselves,  have  any  extra-territorial  force;  and 
whatever  force  they  are  permitted  to  have  in 
foreign  countries,  must  depend  upon  the  comity 
of  nations,  regulated  by  a  sense  of  their  own 
interests  and  public  convenience.  Le  Roy  c'  cl. 
V.  Crowninshicld,  2  Mason's  C.  C.  R.  151. 

14.  The  same  reasons  which  have  conduced 
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to  the  establishment  of  the  rule,  that  personal 
contracts  shall  have  the  same  solidity  in  every 
country,  have  engrafted  on  that  rule  another, 
that  the  same  law  which  creates  the  charge,  is 
to  be  regarded  if  it  operate  a  discharge  of  the 
contract.     Ibid. 

15.  A  discharge  from  the  debt  under  the 
bankrupt  laws  of  the  place  where  the  contract 
is  made,  is  good  in  every  other  place,  when 
pleaded  as  an  extinction  of  the  debt.     Ibid. 

16.  No  court  gives  effect  to  the  local  laws  of 
another  country  or  state,  in  respect  to  the  forms 
or  force  of  process.  When  the  right  exists,  the 
remedy  is  to  be  pursued  according  to  the  lex 
fori,  where  the  suit  is  brought.  Htnkley  v.  Ma- 
rean,  3  Mason's  C.  C.  R.  89. 

17.  Whether  the  British  regulations  respecting 
the  colonial  trade  be  consistent  with  the  law  of 
nations  or  not,  the  effect  of  them,  and  the  deci- 
sions of  the  courts  upon  them,  are  the  same  to 
neutrals  as  if  they  were  so.  Kohnc  v.  The  In- 
surance Company  of  North  America,  1  Wash.  C. 
C.  R.  93. 

18.  A  law  of  a  foreign  country,  which  pro- 
tects the  party  to  a  contract  from  execution,  will, 
in  the  courts  of  the  United  States,  protect  the 
same  individual  from  arrest  upon  the  same  con- 
tract. Camfranque  v.  Burncll,  1  Wash.  C.  C.  R. 
340. 

19.  Written  statutes  and  edicts  of  foreign 
countries  must  be  produced;  common  or  un- 
written laws  may  be  proved  by  parol.  Robinson 
V.Clifford,  1  Wash.  C.  C.  R.  1. 

20.  Insurance  on  goods  on  board  the  Concord, 
at  and  from  her  port  or  ports,  place  and  places 
of  loading  in  Honduras  to  Liverpool,  warranted 
free  from  loss,  in  consequence  of,  or  detection 
on  account  of  any  illicit  or  prohibited  trade. 
The  vessel  was  captured  in  the  bay  of  Honduras 
by  a  British  vessel,  as  a  prize,  on  the  allegation 
that  she  was  taking  on  board  mahogany  of 
larger  dimensions  than  was  allowed  to  Ameri- 
can vessels;  and  while  on  her  passage  to  Ja- 
maica, she,  with  the  capturing  vessel,  was  lost. 
Held,  that  the  privileges  to  cut  mahogany  are 
given  to  vessels  under  the  treaties  between  Spain 
and  England,  1762  and  1783.  What  is  the  pro- 
per construction  of  those  treaties  and  of  the 
proclamation  and  laws  relative  to  the  trade  under 
them,  which  have  been  issued  or  ordained  by 
the  British  government.  Graham  v.  The  Penn- 
sylvania Insurance  Company,  2  Wash.  C.  C.  R. 
113. 

21.  Tjje  laws  of  a  foreign  country,  where  a 
contract  is  made,  will  be  regarded  by  foreign 
tribunals  as  to  the  obligations  of  the  contract, 
and  as  to  its  discharge.  JFcbster  v.  Massey,  2 
Wash.  C.C.R.  157. 

22.  The  defendant  was  discharged  by  the 
bankrupt  law  of  Teneriffe,  in  1801.  In  1796,  a 
suit  was  instituted  against  him  and  another,  in 
New  York,  by  capias,  and  a  judgment  was  ob- 
tained against  him  on  the  verdict  of  a  jury  in 
1797.  A  suit  was  instituted  in  1810  upon  the 
judgment,  to  which  he  entered  the  plea  of  baiik- 
•.'iptcy,  and  a  discharge  by  the  laws  of  Teneriffe 
Si.bsequent  to  the  rendition  of  the  judgment. 
Tc:  support  the  plea  of  bankr  >v^-w  in  this  case, 


the  defendant  is  bound  to  show  that  the  contract 
was  originally  made  at  Teneriffe.  Green  v. 
Sarmiento,  3  Wash.  C.  C.  R.  17. 

23.  The  judgment  obtained  against  the  de- 
fendant in  New  York  is  conclusive,  and  extin- 
guishes the  original  contract ;  and  the  discharge 
of  the  defendant  in  Teneriffe  is  no  bar  to  this 
action.     Ibid. 
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1.  General  Principles. 

1.  The  owner  of  goods  cannot  forfeit  them  by 
an  act  done  without  his  consent  or  connivance, 
or  that  of  some  person  employed  or  trusted  by 
hira.  Peisch  et  at.  v.  IVare,  4  Cranch,  347;  2 
Cond.  Rep.  137. 

2.  A  municipal  forfeiture  under  the  laws  of 
the  United  States,  is  absorbed  in  the  more  ge- 
neral operation  of  the  law  of  war.  The  Sally; 
Porter,  Master,  8  Cranch,  382;  3  Cond.  Rep.  177. 

3.  The  forfeiture  of  goods,  for  violation  of  the 
non-intercourse  act  of  March  1st,  1809,  takes 
place  upon  the  commission  of  the  offence,  and 
avoids  a  subsequent  sale  to  an  innocent  pur- 
chaser: although  there  may  have  been  a  regular 
permit  for  landing  the  goods,  and  although  the 
duties  may  have  been  paid.  The  United  Slates 
V.  1960  Bags  of  Coffee,  8  Cranch,  398;  3  Cond. 
Rep.  187. 

4.  A  forfeiture  under  the  third  section  of  the 
act  of  28th  June,  1809,  ch.  9,  will  overreach  a 
bona  fide  sale  to  a  purchaser  for  a  valuable  con- 
sideration, without  notice  of  the  offence.  United 
States  v.  The  Brigantine  Mars,  8  Cranch,  417;  3 
Cond.  Rep.  198. 

5.  A  municipal  seizure  cannot  be  justified  or 
excused  upon  the  ground  of  probable  cause,  un- 
less under  the  special  provisions  of  some  statute. 
The  Apollon,  9  Wheat.  362;  5  Cond.  Rep.  612. 

6.  A  court  of  chancery  is  not  the  proper  tri- 
bunal to  enforce  a  forfeiture;  the  remedy  for  the 
same  being  at  law.  Horsburg  v.  Baker  et  al.,  1 
Peters,  236. 

7.  The  act  of  the  30th  of'March,  1802,  having 
described  what  should  be  consiilereil  as  ihe  In- 
dian country  at  that  time,  as  well  as  at  any  future 
time  when  purchases  of  territory  should  be  made 
of  the  Indians;  the  carrying  of  spirituous  li(|nor3 
into  a  territory  so  purchased,  aft<!r  Ahirch,  1802, 
although  the  same  .should  be  at  the  time  fre- 
quented and  inhabited  exclusively  by  Indians, 
would  not  be  an  offence  within  the  meaning  of 
the  beforementioned  acts  of  congress,  so  as  to 
subject  the  gooils  of  the  trader,  found  in  com- 
pany with  those  liquors,  to  seizure  and  forfeiture. 
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.American  Fur  Company  v.  The  United  States,  2 
Teters,  368. 

8.  If  a  defendant  has  incurred  a  forfeiture, 
and  seeks  to  avail  himself  of  a  defence  granted 
to  him  by  a  subsequent  law,  to  which  he  was 
not  entitled  at  the  time  when  the  act  for  which 
the  penalty  is  given  was  performed ;  he  must 
take  it.  subject  to  such  terms  and  conditions  as 
the  legislature,  at  the  time  it  passed  the  benefi- 
cial law,  or  at  any  future  time,  might  please  to 
prescribe.  United  States  v.  Hall,  2  Wash.  C.  C. 
U.  366. 

9.  A  forfeiture  is  not  purged  by  a  purchase 
made  under  a  full  knowledge  of  the  facts  in- 
ducing such  forfeiture;  or  such  facts  as  were 
Bufficient  to  put  the  party  on  the  inquiry.  The 
Ploughhoy,  1  Gallis.  C.  C.  R.  41. 

10.  A  penal  statute  takes  effect  from  its  pas- 
sage, where  no  other  time  is  fixed  ;  and  ignorance 
of  its  existence  is  no  legal  excuse  for  its  viola- 
tion.    The  Ann,  1  Gallis.  C.  C.  R.  62. 

11.  Where  the  claimants  set  up  a  special  de- 
fence against  a  forfeiture,  the  onus  proband!  lies 
on  them  ;  and  if  such  defence  be  not  satisfacto- 
rily made  out,  condemnation  will  go.  The  Short 
Staple,  1  Galhs.  C.  C.  R.  104. 

12.  A  bona  fide  purchaser,  without  notice,  is 
protected  against  an  antecedent  forfeiture  to  the 
United  States.     The  Mars,  1  Gallis.  C.  C.  R.  192. 

13.  Property  forfeited  under  a  municipal  law, 
but  captured  in  a  trade  with  the  enemy,  was 
condemned  to  the  captors;  and  the  claim  of  the 
United  States  was  rejected.  Tlie  Rapid,  1  Gallis. 
C.  C.  R.  295. 

14.  The  rule  that  penal  statutes  are  to  be  con- 
strued strictly,  means  that  they  ought  not  to  be 
extended  by  their  spirit  or  equity  to  other  offences 
than  those  which  are  clearly  described  and  pro- 
vided for.  But  courts  are  not  prevented,  by  this 
rule,  from  inquiring  into  the  intention  of  the 
legislature.  The  Schooner  Enterprise,  Paine's  C. 
C.  R.  32. 

15.  Where  there  is  such  an  ambiguity  in  a 
penal  statute,  as  to  leave  reasonable  doubts  of 
its  meaning,  it  is  the  duty  of  a  court  not  to  inflict 
the  penalty.     Ibid. 

16.  The  collection  law  is  adapted  to  a  regular 
and  usual  course  of  business;  and  extraordinary 
cases,  where  a  compliance  with  its  letter  is  im- 
practicable, do  not  come  within  its  sense  and 
meaning.  651  Chests  of  Tea  v.  The  United  Slates. 
Paine's  C.  C.  R.  499. 

17.  The  property  of  an  owner  may,  in  many 
cases,  be  forfeited  for  an  offence  committed 
without  his  knowledge  or  procurement.  Cross  v. 
The  United  States,  1  Gallis.  C.  C.  R.  26. 

18.  In  all  cases  at  common  law,  where  lands 
are  forfeited  for  the  personal  offence  of  the  party, 
no  title  vests  in  the  sovereign,  until  the  offence 
is  ascertained  by  conviction  and  attainder.  Be- 
fore that  time  the  party  is  entitled  to  the  pos.ses- 
sion  and  profits  of  his  lands,  and  the  government 
has  no  vested  right,  either  to  enter  or  dispose  of 
the  estate.  Even  after  attainder,  until  office 
found,  the  sovereign  is  considered  as  having  but 
a  possession  in  law.  and  an  office  is  necessary  to 
oomplele  the  title.  The  offender,  therefore,  has, 
until  conviction,  full  power  and  authority  to  alien 


his  lands,  and  to  convey  to  the  purchaser  a  com- 
plete and  legal,  though  defeasible,  seisin  ;  and 
unless  such  conviction  follow  the  offence,  the 
alienation  is  good  against  all  the  world.     Ibid. 

19.  The  same  doctrine  is  also  in  general  true, 
as  to  the  like  forfeitures  of  goods  and  chattels. 
Nor  do  the  cases  of  deodaiid  and  suicide  form 
any  exceptions,  for  the  forfeiture  does  not  vest 
a  property,  until  the  fact  is  found  of  record. 
Ibid. 

20.  For  all  purposes  of  alienation  and  sale, 
therefore,  the  property  in  goods  and  chattels  re- 
mains in  the  owner,  notwithstanding  the  cem- 
mission  of  an  offence,  subjecting  it  to  forfeiture  ; 
and  consequently  he  may  convey  a  good  title, 
against  everybody  but  the  crown  ;  and  against 
the  crown  also,  unless  in  cases  where  the  ante- 
rior relation  applies.     Ibid. 

21.  At  common  law,  in  cases  of  attainder  for 
treason  or  felony,  the  forfeiture  of  lands  relates 
back  to  the  time  of  the  offence  committed,  so  as 
to  avoid  all  intermediate  charges  and  convey- 
ances ;  but  in  general,  in  like  cases,  the  forfeiture 
of  goods  and  chattels  relates  back  oidy  to  the 
time  of  conviction,  so  that  all  previous  charges 
and  alienations,  and  even  bona  fide  gifts,  are 
protected.     Ibid. 

22.  There  are  some  cases  in  which  the  rela- 
tion is  carried  back  to  the  time  of  the  inquisition 
made  ;  but  unless  that  of  suicide  form  an  excep- 
tion, there  is  no  case  where  the  relation  is  press- 
ed beyond  the  time  of  the  prosecution.     Ibid. 

■23.  There  are  authorities  to  show,  that  in  case 
of  flight  for  felony,  the  forfeiture,  after  it  is  found 
by  inquisition,  verdict  or  indictment,  relates  back 
to  the  time  of  the  flight  so  as  to  avoid  all  mesne 
acts;  but  the  better  opinion,  notwithstanding,  is, 
that  it  relates  only  to  the  time  of  finding  the 
flight.     Ibid. 

24.  A  forfeiture  attached  to  a  thing,  conveys 
no  property  to  the  government  in  the  thing,  until 
seizure  made  or  suit  brought.  Previous  to  that 
time,  the  owner  has  the  exclusive  right  of  pos- 
session and  property,  though  the  government 
may  be  considered  as  having  an  inchoate  title 
or  possibility.  As  against  the, offender,  or  his 
representatives,  upon  seizure  or  suit,  the  title, 
by  operation  of  law,  relates  back  to  the  time  of 
the  offence,  so  as  to  avoid  all  mesne  acts;  but 
as  to  a  bona  fide  purchaser,  for  a  valuable  con- 
sideration, and  without  notice  of  the  offence,  the 
doctrine  of  relation  does  not  apply,  so  as  to  divest 
his  legitimate  title.     Ibid. 

25.  As  it  regards  trade,  laws,  unless  previous 
notice  of  them  be  brought  home  to  the  party 
charged  with  the  violating  their  penal  provisions, 
are  to  be  considered  as  beginning  to  operate  in 
the  respective  collection  districts  only  from  the 
lime  they  are  received  from  the  proper  depart- 
ment by  the  collector.  The  Schooner  Enterprise^ 
Paine's  C.  C.  R.  32. 

26.  The  court,  in  considering  a  question  of  for- 
feiture, disregards  a  refusal  of  the  secretary  of 
the  treasury  to  remit  the  penalty.     Ibid.    -  _ 

27.  In  general,  the  party  claiming  a  forfeiture 
or  penalty  is  bound  to  make  out  his  case  pra 
cisely ;  nor  is  it  a  necessary  exception  that  it  ii» 
volves  the  proof  of  a  negative  allegation  :  for 
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the  law  presumes  the  affirmative,  the  party  may 
still  be  put  to  the  proof  of  a  negative.  Uinled 
States  V.  Hayward,  2  Gallis.  C.  C.  R.  485. 

28.  Where  the  general  facts  which  constitute 
a  forfeiture  within  a  statute,  are  proved,  and 
there  are  exceptions  to  its  operation  in  particular 
cases,  the  better  opinion  certainly  is,  that  the 
party  who  would  avail  himself  of  the  exception, 
must  prove  it ;  although  from  the  forms  of  plead- 
ing, it  may  be  necessary  to  negative  every  ex- 
ception in  the  indictment  or  information.     Ibid. 

29.  Where  property  is  libelled  as  prize,  the 
United  Stales  cannot  seize  it  as  forfeited  under 
a  municipal  law,  so  as  thereby  to  defeat  the 
prize  jurisdiction.  The  only  proper  mode  of 
proceeding  is  to  interpose  a  claim  in  the  prize 
court,  upon  a  seizure  for  the  forfeiture,  and  this 
claim  is  in  the  nature  of  an  information.  If  upon 
a  hearing,  the  title  of  prize  is  defeated,  and  the 
claim  of  the  owners  rejected  on  account  of  any 
illegal  conduct,  condemnation  must  be  to  the 
United  States.  But  whether  the  forfeiture  shall 
be  to  the  United  States  generally,  or  to  be  dis- 
tributed, depends  not  at  all  upon  the  mode  of 
proceeding,  but  upon  the  fact  whether  there  be 
seizing  officers  or  others,  who  in  the  given  case 
have  entitled  themselves  to  share  in  the  for- 
feiture. Thus,  where  a  claim  was  interposed 
by  the  United  States,  in  a  prize  proceeding, 
upon  a  seizure  for  a  forfeiture  under  the  non- 
importation law,  and  the  title  of  the  captors  and 
claimants  \vere  defeated,  the  property  was  con- 
demned to  the  United  States,  subject  to  distri- 
bution, according  to  the  provisions  of  the  ninety- 
first  section  of  the  act  of  March  2,  1799,  ch.  128. 
The  Gefla,  1  Mason's  C.  C.  R.  88. 

30.  The  promulgation  of  laws  should  be  such 
as  to  afford  every  person  who  is  to  be  affected 
by  them  a  reasonable  opportunity  of  being,  as 
early  as  possible,  acquainted  with  them.  The 
Ship  Cotton  Planter,  Fame's  C.  C.  R.  23. 

31.  The  spirit  of  the  revenue  laws  is  not  to 
create  a  forfeiture  of  property,  except  for  acts 
of  the  owner,  attended  with  fraud,  misconduct, 
or  negligence.  651  Chests  of  Tea  v.  The  United 
States,  Paine's  C.  C.  R.  499. 

32.  No  one  is  to  suffer  for  the  fraud,  miscon- 
duct, or  negligence  of  the  revenue  officers,  in 
w'hich  he  does  not  participate.     Ibid. 

33.  It  is  an  evident  impolicy  to  allow  a  for- 
feiture, where  it  is  to  be  the  consequence  of  the 
fraud  or  negligence  of  such  revenue  officers,  as 
they  might  entitle  themselves  to  a  share  of  it. 
Ibid.    /^ 

34.  The  general  bond  of  the  importer  for  du- 
ties Oh  teas,  accompanied  with  a  deposite  of  the 
teas,  as  provided  for  by  the  sixty-second  section 
of  the  collection  law,'is  a  securing  of  the  duties, 
within  the  meaning  and  true  interpretaW  of  the 
forty-third  section.     Ibid. 

35.  And  if  this  were  not  sucp  a  .^vt-uring  of 
the  duties,  the  teas  could  not  havj  been  landed. 
Ibid. 

36.  No  sentence  of  condemr.Ation  can  be  af- 
firmed, if  the  law  under  which  the  forfeiture  has 
accrued,  has  expired  ;  although  a  condemnation 
and  sale  had  taken  place,  and  the  money  had 
been  paid  over  to  the  United  States  before  the 


law  had  expired.  The  court  reversing  the  sen« 
tence,  will  not  order  the  money  to  be  repaid,  but 
will  award  restitution  of  the  property,  as  if  no 
sale  had  been  made  The  Schooner  Rachel  v. 
The  United  States,  6  Cranch,  329;  2  Cond.  Rep. 
388. 

37.  A  forfeiture  attaches,  in  rem,  at  the  mo- 
ment the  offence  is  committed,  and  the  property 
is  instantly  divested.  Gelston  et  al.  v.  Hoyt.  3 
Wheat.  246;  4  Cond.  Rep.  244. 

38.  Upon  cl  piratical  capture,  the  property  of 
the  original  owners  cannot  be  forfeited  for  the 
misconduct  of  the  captors  in  violating  the  muni- 
cipal laws  of  the  country  where  the  captors  have 
carried  the  property.  But  where  the  capture  is 
made  by  a  regularly  commissioned  captor,  hs 
acquires  a  title  to  the  captured  property  which 
can  be  divested  only  by  recapture,  or  by  the 
sentence  of  a  competent  tribunal ;  and  the  pro- 
perty is  subjected  to  forfeiture  for  a  violation, 
by  the  captor,  of  the  revenue  or  other  municipal 
laws  of  the  neutral  country  into  which  the  prize 
may  be  carried.  The  Josefa  Segunda,  5  Wheat. 
338;  4  Cond.  Rep.  672. 

2.  Forfeitures  under  the   Acts   of  Congress,  re- 
lating to  the  Registry  of  Ships  and  Vessels. 

39.  Under  the  act  of  congress  of  December  31, 
1792,  which  declares  ''that  if  a  false  oath  be 
taken  in  order  to  procure  a  register  for  a  vessel, 
the  vessel  or  its  value  shall  be  forfeited,'''  t-ie 
United  States  have  an  election  to  proceed  agai;  st 
the  vessel  as  forfeited,  or  against  the  person  who 
took  the  false  oath,  for  its  value.  But  until  that 
election  is  made,  the  property  of  the  vessel  does 
not  vest  in  the  United  States;  and  the  United 
States  cannot  maintain  an  action  for  money  had 
and  received  against  the  assignees  of  the  person 
who  took  the  oath,  and  who  had  become  bank- 
rupt ;  the  assignees  having  sold  the  vessel  and 
received  the  purchase  money,  before  seizare  of 
the  vessel.  United  States  v.  Grundy  and  Thorn- 
burgh,  3  Cranch,  337;   1  Cond.  Rep.  554. 

40.  If  one  of  two  partners  in  a  house  of  trade 
in  the  United  States,  obtain  a  United  States 
register  for  a  ship,  by  swearing  that  he,  together 
with  his  partner,  of  the  city  of  New  York,  are 
the  sole  owners  of  the  vessel,  when  in  fact  his 
partner  is  domiciled  in  England,  the  vessel  is 
liable  to  foifeiture  under  the  registry  act  of  De- 
cember 31,  1792,  ch.  146.  The  Venus,  8  Cranch, 
253;  3  Cond.  Rep.  109. 

41.  A  transfer  of  a  registered  vessel,  to  a  fo- 
reigner, in  a  foreign  port,  for  the  purpose  of 
evading  the  revenue  laws  of  the  country,  with 
the  uncierstanding  that  the  vessel  is  afterwards 
to.  be  reconveyed,  is  a  forfeiture  of  the  vessel 
under  the  act  of  31st  December,  1792,  ch.  1, 
unless  the  transfer  is  made  known  as  provided 
by  the  seventh  section  of  the  act.  The  Marga- 
ret, 9  Wheat.  421  ;  5  Cond.  Rep.  638. 

42.  The  statute  does  not  require  a  beneficial 
sale,  but  a  transfer  of  the  ownership,  by  way  of 
"trust,  confidence,  or  otherwise."     Ibid. 

43.  It  is  not  necessary,  to  incur  the  forfeiture 
under  the  slave  trade  acts,  that  the  equipments 
of  the  voyage  should  be  completed.     It  is  suffi- 
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cienl  if  any  preparations  are  made  for  the  un- 
lawiul  purpose.  The  Plattsburg,  10  Wheat.  133  ■ 
6  Cond.  Rep.  43.  ' 

44.  Maryland.  — An  information  was  filed  in 
the  district  court  of  the  United  States  on  the  1st 
of  October,  1832,  against  the  brig  Burdett,  alleo-- 
ing  her  to  have  been  forfeited  to  the  United 
States  for  a  violation  of  the  registry  acts,  she 
being  owned  in  whole  or  in  part  by  a  foreioner 
a  subject  of  the  king  of  Spain.    The  vessef  was 
purchased  by  an  agent  of  George  S.  Steever,  a 
native  citizen  of  the  United  States,  and  was  sent 
to  the  Havana.    From  the  time  of  her  arrival  at 
Havana,  she  was  placed  under  the  direction  of 
J.  J.  Can-era,  a  merchant  of  that  place,  a».id  all 
her  voyages  directed  by  him,  professing  to  act  as 
the  agent  of  Mr.  Steever.     Part  of  the  cost  of 
the  brig  was  paid  in  cash  by  Mr.  Steever,  to  his 
agent  on  his  return  to  the  United  States,  and  the 
balance  charged  by  the  agent  and  settled  for  in 
account  with  JMr.  Cariera.     The  counsel  for  the 
United  States  offered   in  evidence  certain  let- 
ters written  by  Mr.  Carrera  to  captain  Nabb,  the 
commander  of  the  Burdett  during  her  several 
voyages,  which  had  been  directecf  by  him,  and 
which  letters  related  to  the  business  and  em- 
ployment   of   the   Burdett.     The    letters   were 
objected  to  as  evidence,  and  were  admitted  in 
the   district  and  circuit  court,  to  which  latter 
court  the  case  was  taken  on  an  appeal  by  the 
claimant  of  the  vessel.    Held,  that  the  letters 
were  not  legal  evidence.     United  States  v.  The 
Brig  Burdett,  9  Peters,  682. 

45.  The  object  of  this  prosecution  was  to  en- 
force a  forfeiture  of  the  vessel  and  all  that  per- 
tains to  her,  for  a  violation  of  a  revenue  law 
The  prosecution  was  a  highly  penal  one,  and  the 
penalty  should  not  be  inflicted  unless  the  infrac- 
tions of  the  law  shall  be  established  beyond  rea- 
sonable doubt.     Ibid. 


4b.   Ihat  tiauds  are  often  practised  under  the    forfeiture.     Ihid 


revenue  laws  cannot  be  doubted,  and  that  indi- 
yuiuals  who  practise  these  frauds  are  exceed- 
ingly ingenious  in  resorting  to  various  subter- 
fiiges  to  avoid  detection,  is  equally  notorious. 
Kut  sncli  acts  cannot  alter  the  established  rules 
ot  evidence,  which  have  been  adopted  as  well 
with  reference  to  the  protection  of  the  innocent 
as  ihe  punishment  of  the  guilty.     Ibid.  ' 

_  47.  if  a  fair  construction  of  the  acts  and  de- 
ciaralioiis  of  an  individual  do  not  convict  him 
of  an  oflence,  if  the  facts  may  be  admitted  as 
prove.!  and  the  accused  be  innocent,  should  he 
be  held  guilty  of  an  act  which  subjects  him  to 
the  lor.reituie  of  his  property,  on  a  mere  pre- 
sumption? He  may  be  guiitv,  but  he  may  be 
innocent.  If  the  scale  of  evidence  does  not  pre- 
ponderate against  him,  if  it  hang  upon  a  balance 
the  penalty  cannot  be  enforced.  No  individual 
should  be  punished  for  a  violation  of  law.  which 
inflicts  a  forfeiture  of  property,  unless  the  offence 
stiall   be  established  beyond  reasonable  doubt 


and  subsequently  sold,  for  a  valuable  considera- 
tion, to  one  ignorant  of  the  fraud  which  had 
been  committed,  it  was  held  that  she  Mas  not 
subject  to  forfeiture  in  the  hands  of  such  bona 
fide  owner.  United  States  v.  The  Anthony  Man- 
gin,  2  Adm.  Decis.  452. 

49.  It  is  not  the  .sale  of  an  American  vessel  to 
an  American  citizen,  which  subjects  the  vessel 
to  a  forfeiture  of  her  privileges :  but  the  neglect 
to  obtain  a  new  register,  when  the  circumstances 
ot  the  case  and  the  provisions  of  the  act  of  con- 
gress will  permit  the  same  to  be  obtained.  Wtll- 
inn  fy  Francis  v.  The  United  States,  1  Wash.  C.  C. 
R.  125. 

50.  Under  the  eighth  section  of  the  coastin« 
act  of  1793,  ch.  8,  no  forfeiture  is  incurred  for 
pioceeding  on  a  foreign  voyage,  unless  the  ves- 
sel have  actually  broken  ground  with  an  inten- 
tion to  commence  such  a  voyage.  The  Julia  1 
Gallis.  C.  C.  R.  43.  ' 

51.  The  forfeiture  in  such  case,  does  not  attach 
until  the  vessel  has  actually  quitted  the  port 
with  an  mfent  to  proceed  on  such  foreign  voy' 
age.     The  Friendship  and  Cargo,    1  Gallis.  C.  C 
R.  45. 

52.  It  is  the  actual  proceedins-,  and  not  the 
attempt  to  proceed  on  a  foreign  Wage,  that  is 
punishable.     Ibid. 

53.  "Foreign  voyage,"  in  that  section,  means 
a  voyage  intended  to  some  place  within  the  juris- 
diction of  a  foreign  country,  or  at  least  without 
the  territorial  jurisdiction  of  the  United  States 
The  Lark,  1  Gallis.  C.  C.  R.  55. 

54.  A  registered  vessel  is  within  the  prohibi- 
tions of  the  third  section  of  the  act  of  9lh  Janu- 
ary, 1808,  ch.  8.  That  section  was  not  repealed 
by  the  act  of  1809,  ch.  91,  or  act  of  28th  June, 
1809,  ch.  9.     The  Short  Staple,  1  Gallis.  104. 

55.  Under  the  third  section  of  the  act  of  1808, 
ch.  8,   the  return  cargo  was  not  affected  with 


56.  A  vessel  licensed  for  the  cod-fishery, 
under  the  act  for  enrolling  and  licensing  ves- 
sels, during  the  embargo  law,  took  on  board  a 
quantity  of  goods  without  in.spection,  at  a  wharf 
in  New  London,  to  transport  about  five  miles  to 
]Mystic  river,  in  the  same  district,  but  was  seized 
when  a  mile  and  a  half  on  her  way.  Held 
that  although  she  had  not  violated  any  of  the 
provisions  of  the  embargo  laws,  she  was  forfeited 
for  being  employed  in  another  trade  than  that 
for  which  she  was  licensed.  The  Sloop  Active, 
Paine's  C.  C.  R.  247. 

57.  A  vessel,  sailing  loan  interdicted  port,  un- 
less by  permission  of  the  president,  on  the  public 
service,  was  liable  to  forfeiture  under  the  third 
section  of  the  act  of  June  28th,  1809,  ch.  217. 
Under  the  same  act,  British  ports  were  permitted 
ports.     The  Wasp,  1  Gallis.  C.  C.  R.  140. 

58.  A  merchant  vessel,  from  which  goods  are 
unladen  without  a  permit,  after  her  arrival  within 
the  limits  of  the  United  States,  but  before  she 


This  ice,  r,,!^      I  •  u    '^^•>"""  '^.'is^'iauie  uouDt.  ine  limits  ot  the  United  States,  but  belore  she 

nr,    n,n=L,?;     "  "      f  o^"er'is  a  juiT  in  all  crimi-  has  reached  her  port  of  destination,  is  not  liable 

fnr  ttl  t!,?     "^^  fr  ^      ™'®  '^  "°  '^^^  P''"P«'"  '«  forfeiture  under  the  act  of  congress  of  March 

n  mnr^iEl^        .    .°   '''''  '^?'"'^'  '''^^^  exorcising  2d,   1799.    United  States  v.  The  Hunter,  Peters' 

a  maritime  jurisdiction.     Ibnl.  C.  C  R    10 

fnrl^„  ^^'^"'^   ^  ^'^^^'''  belonging   in  part   to   a  |      59.  The  first  section  of  the  slave  trade  act  of 
lorei^ner.  was  registered  as  an  American  vessel,  j  1800,  ch.  51,  prohibits  not  merely  the  transpor 
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tatioii  of  slaves,  but  the  being  employed  in  the 
business  of  the  slave  trade ;  ar.ic  therefore  a 
vessel  caught  in  such  trade,  though  before  she 
has  taken  slaves  on  board,  is  liable  to  forfeiture. 
The  Brig  Alexander,  3  Mason's  C.  C.  R.  175. 

60.  If  the  master  is  guilty  of  smuggling  dur- 
ing the  voyage,  if  it  is  gross,  it  is  a  forfeiture  of 
his  wages  for  the  voyage;  and,  at  all  events, 
any  loss  occasioned  to  the  owner  thereby,  is  to 
be  compensated  out  of  the  wages  of  the  master. 
Willard  v.Dorr,  3  Mason's  C.  C.  R.  .61. 

61.  To  subject  a  vessel  to  forfeiture,  accord- 
ing to  the  provisions  of  the  act  of  2d  March, 
1819,  there  must  be  an  excess  of  twenty  pas- 
sengers beyond  the  proportion  of  two  to  every 
five  tons  of  the  vessel.  United  States  v.  The 
Louisa  Barbara,  Gilpin's  D.  C.  R.  334. 

3.  Forfeitures  under  the  Duty  and  Revenue  Laws. 

62.  Wine  and  spirits  saved  from  a  wreck,  and 
landed,  are  not  liable  to  forfeiture,  because  un- 
accompanied with  such  marks  and  certificates 
as  are  required  by  law,  nor  because  they  were 
removed  without  the  consent  of  the  collector,  be- 
fore the  quantity  and  quality  were  ascertained, 
and  the  duties  paid.  Peisch  et  al.  v.  Ware  et  al., 
4  Cranch,  347;  2  Cond.  Rep.  137. 

63.  Where  the  res  gestte,  in  a  reven'ie  cause, 
are  incapable  of  explanation  consistently  with 
the  innocence  of  the  party,  condemnation  fol- 
lows, although  there  be  no  positive  testimony  of 
the  offence  having  been  committed.  Circum- 
stances are  sometimes  more  convincing  than 
the  most  positive  evidence.  The  Robert  Ed- 
wards, 6  Wheat.  187;  5  Cond.  Rep.  59. 

64.  Although  a  mere  intention  to  evade  the 
payment  of  duties  be  not,  per  se.  a  car.se  of  for- 
feiture, yet  when  a  question  arises,  w.'iether  an 
?-ct  has  been  committed  which  draws  after  ii 
tnat  consequence,  such  intention  will  j  istify  the 
court  in  not  putting  on  the  conduct  of  the  party, 
m  respect  to  the  act  in  question,  an  interpreta- 
tion as  favourable  as  under  other  circumstances 

would  be  disposed  to  do.     Ibid. 

65.  The  French  tonnage  duty  act  of  the  15th 
May,  1820,  ch.  125,  inflicts  no  forfeiture  of  the 

vessel  for  the  non-payment  of  the  tonnage  duty. . 
fhe  duty  is  collectable  in  the  same  manner  as 
by  the  collection  act  of  1799.  ch.  128.   The  Apol- 
lon,  9  Wheat.  362;  5  Cond.  Rep.  612. 

66.  A  decree  of  acquittal  on  a  proceeding  in 
rem,  without  a  certificate  of  probable  cause  of 
seizure,  antl  not  appealed  from  with  effect,  is 
conclCfsive,  in  every  inquiry  before  any  other 
court,  that  there  was  no  justifiable  cause  of  seiz- 
ure.    Ibid. 

6'".  The  twenty-ninth  section  of  the  collection 
act  of  1799,  ch.  128,  does  not  extend  to  the  case 
of  a  vessel  arriving  from  a  foreign  port,  and 
passing  through  the  conterrrinous  waters  of  a 
river  which  form.s  the  boundary  between  the 
United  States  and  the  territory  of  a  foreign  state, 
for  the  purpose  of  proceeding  to  such  territory. 
Ibid. 

68.  Under  the  duty  act  of  1799.  ch.  126,  sec. 
43,  it  is  no  cause  of  forfeiture  that  the  casks, 
whicb  are  marked  and  accompanied  with  the 
certificates  required  by  the  act,  contain  d 'stilled 


spirits  which  have  not  been  imported  into  the 
United  States,  or  a  mixture  of  domestic  with 
foreign  spirits;  the  object  of  the  act  being  the 
security  of  the  revenue,  without  interfering  with 
those  mercantile  devices  which  look  only  to  in- 
dividual profit,  without  defrauding  the  govern- 
ment. Sixty  Pipes  of  Brandy,  10  Wheat.  428, 
6  Cond.  Rep.  173. 

69.  The  law  requires  three  circumstances,  all 
of  which  must  be  found  united  in  order  to  make 
a  case  of  forfeiture.  1.  That  the  cask  shall 
contain  distilled  spirits.  2.  That  it  should  be 
one  which  the  law  requires  should  be  marked 
and  accompanied  with  a  certificate  ;  that  is,  one 
that  has  been  used  for  foreign  spirits.  3.  That 
it  should  be  found  in  the  possession  of  some  per- 
son unaccompanied  with  the  legal  mark  and 
proceedings.     Ibid. 

70.  Under  the  fiftieth  section  of  the  act  of 
.799,  ch.  128,  the  unlading  of  foreign  goods,  ex- 
ceeding four  hundred  dollars  in  value,  without  a 
permit,  operates  a  forfeiture  of  the  vessel,  al- 
thiough  not  actually  brought  in  such  vessel  from 
a  foreign  port,  but  transhipped  into  her  on  the 
hcmeward  voyage.  The  Harmony,  1  Gallis.  C. 
C.  R.  123. 

71.  When  goods  are  liable,  under  the  sixty- 
seventh  section  of  the  law  for  the  collection  of 
duues,  for  disagreeing  with  the  entries,  and  the 
claimant  sets  up  mistake  as  an  excuse,  the  cir- 
cunrirtance  that  probable  cause  of  seizure  has 
been  made  out,  does  not  impose  on  the  claimant 
the  r;ecessity  of  making  out  an  unusually  clear 
case  cf  mistake.  All  he  has  to  do  is  to  produce 
ordinary  proof.  United  States  v.  Nine  Packages 
Lracv  Paine's  C.  C.  R.  129. 

72.  I  was  holden  a  sufficient  and  legal  excuse 
for  a\  ,'ncorrect  entry  of  goods,  that  they  were 
enterec  from  an  invoice  made  out  in  great  hurry 
and  ctgiation  while  the  goods  were  packed  at 
Caer  r  the  absence  of  the  owner,  in  order  to 
*ecL'e  them  by  removal  from  an  apprehended 
pillage  by  the  Prussian  soldiery  who  occupied 
the  place.     Ibid. 

73.  How  far  a  court  can  regard  the  innocence 
of  a  party  where  the  facts  of  a  case  subject  it 
to  the  penalties  of  a  statute,  and  especially  of 
the  collection  law.  United  States  v.  Thomas  Mor- 
ris, Paine's  C.  C.  R.  209. 

74.  Where  goods  are  .seized  as  forfeited  under 
the  act  of  the  20th  April,  1818,  for  being  entera\ 
at  the  custom-house  differently  from  the  invoice, 
the  inquiry  cannot  be  made  at  the  trial,  whelf'^r 
such  difi'erence  proceeded  from  accident  r  mi.s- 
take;  the  question  being  referred  exclusively  t.'j 
the  -secretary  of  the  treasur}'.  United  States  v 
One  Case  Hair  Pencils,  Paine's  C.  C.  R.  400. 

75.  Nor  has  the  collector  a  right  to  make  such 
inquiries  on  seizure  of  goods  under  this  act 
Ibid. 

76.  The  provision  in  the  act  of  2d  March, 
1799,  allowing  such  inquiry  to  be  made  by  th) 
court  or  collector,  is  impliedly  repealed  by  tluj 
act  of  1818.     Ibid. 

11 .  Spirits,  wines  and  teas,  arc  not  subject  K" 
seizure  under  the  forty-third  section  of  the  col 
lection  law,  which  declares  '-that  if  any  chetif.*. 
&c.  shall  be  found  in  the  possession  of  auy  pc>3 
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son,  unaccompanied  with  the  marks  and  certifi- 
cates, it  shall  be  presumptive  evidence  that  the 
same  is  liable  to  forfeiture,"  unless  the  certifi- 
cates and  marks  are  both  wanting.  651  Chests 
of  Tea  V.  The  United  States,  Paine's  C.  C.  R.  499. 
/8.  Under  the  prohibitions  of  "the  act  to  re- 
gulate the  collection  of  duties  on  impost  and 
tonnage,"  merchandise  taken  out  of  a  vessel 
four  leagues  from  the  coast  is  not  forfeited,  nor 
is  the  vessel  receiving  such  goods  on  board  for- 
feited. United  States  t.  The  Virgin,  Peters'  C. 
C.R.  7.  ' 

79.  To  justify  the  forfeiture  of  a  package  of 
goods  under  the  provisions  of  the  fourth  section 
of  the  act  of  28th  of  May,  1830,  either  the 
package  must  contain  an  article  not  described 
in  the  invoice,  or  the  package  or  invoice  must 
be  made  up  with  intent  to  evade  or  defraud  the 
revenue.  United  States  v.  A  Paclase  of  Lace, 
Gilpin'sD.  C.R.  341. 

80.  To  subject  goods  to  forfeiture  for  a  false 
valuation,  it  must  be  accompanied  by  a  fraudu- 
lent intent  and  design.  United  States  v.  Fourteen 
Packasics,  Gilpin's  D.  C.  R.  214. 

Sl.^^The  act  of  May  15,  1820,  ch.  644,  inflicts 
no  forfeiture  for  the  non-payment  of  the  tonnage 
duty  thereby  enforced  on  French  ships  and  ves- 
sels, but  provides  for  its  collection  in  the  same 
manner  as  tonnage  duties  are  to  be  collected  un- 
der the  collection  act  of  1799,  ch.  128.  The 
ApoUon,  9  Wheat.  362. 

82.  The  twenty-ninth  section  of  the  collection 
act  of  March  2,  1799,  ch.  128,  does  not  e.xtend 
to  the  case  of  a  vessel  arriving  from  a  foreign 
port  and  passing  through  the  waters  of  a  river 
which  constitutes  the  boundary  between  the 
United  States  and  a  foreign  nation,  for  the  pur- 
pose of  proceeding  to  a  port  within  such  foreign 
territory;  such  transit  is  not  an  arrival  in  the 
limits  of  the  United  States,  within  the  sense  of 
that  section.     Ibid. 

83.  '-'Possession  of  any  person,"  as  used  in 
this  section,  means  the  possession  of  the  pur- 
chaser, to  whom  the  certificates  are  required  to 
be  delivered  on  the  .sale,  and  not  the  possession 
of  a  wrongdoer.  651  Chests  of  Tta  v.  The  United 
States,  Paine's  C.  C.  R.  499. 

84.  The  information  alleged  that  the  teas  were 
accompanied  by  marks  and  certificates;  but  the 
proof  was,  that  the  certificates  only  were  want- 
ing. Held,  that  the  averment  was  unsupported 
by  proof;  and  the  necessity  of  this  allegation 
shows  that  the  true  construction  of  the  act  is, 
that  both  must  be  wanting.     Ibid. 

85.  The  want  of  marks  and  certificates,  and 
not  the  illegal  importation  or  non-payment  of 
duties,  is  the  specific  cause  of  forfeiture  under 
this  section.  And  this  is  evident  from  its  not 
being  necessary  to  allege  in  the  information  that 
the  teas  were  illegally  imported,  or  the  duties 
unpaid,  but  only  that  they  were  unaccompanied 
with  marks  and  certificates.  So  of  the  other 
provisions  of  the  act,  their  object  is  to  guard 
against  illegal  importation  and  the  non-payment 
of  duties:  but  the  forfeiture  which  they  create 
is  incurred  only  by  a  violation  of  the  special 
regulations  which  the  law  has  provided  as  guards 
and  checks.     Ibid. 
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86.  The  marks  and  certificates  being  evidence 
only  of  the  lawful  importation,  the  want  of  them 
affords  no  presumption  of  the  non-payment  of 
duties.     Ibid. 

87.  A  deposite  of  the  teas  in  all  cases  under 
this  act,  is  in  efTect  a  pledge,  and  in  lieu  of  the 
personal   sureties   dispensed   with,  unless  spe 
cially  declared  to  be  otherwise.     Ibid. 

88.  Query,  Whether,  if  government  regain 
the  possession  of  teas  irregularly  obtained  from 
their  keeping,  without  the  payment  of  duties, 
they  can  enforce  their  lien  for  the  duties,  or  how 
long  such  lien  continues  after  the  teas  have  got 
into  circulation  in  the  market.     Ibid. 

89.  A  forfeiture  for  the  embezzlement  of 
wines,  &c.,  under  the  5th  section  of  the  act  of 
April  20,  1818,  is  incurred  only  by  the  act  of  the 
owner,  and  not  of  a  mere  stranger,  or  the  in- 
spectors of  the  revenue.  But  the  provisions  of 
this  act  have  no  application  to  a  case  arising  un- 
der the  43d  section  of  the  collection  law.    Ibid. 

90.  Goods  of  foreign  manufacture,  imported 
into  the  district  of  Maryland,  where  the  duties 
were  paid  or  secured,  being  afterwards  carried 
by  the  owner  across  the  state  of  Delaware  to 
Philadelphia,  without  any  license  or  permit 
from  the  collector  of  the  port  of  Baltimore,  the 
same  not  belonging  to  the  master,  owner,  or  any 
mariner  of  the  vessel  in  which  they  were  im 
ported  irito  Baltimore,  and  the  owner  of  the 
goods  being  neither  owner,  captain,  nor  mariner 
of  the  packets  engaged  in  the  transportation, 
are  forfeitable  to  the  United  States,  under  the 
19th  section  of  the  coasting  laws  of  February 
18th,  1793,  ch.  153 ;  the  33d  section  of  the  same 
act  will  not  prevent  the  forfeiture;  its  provi- 
sions cannot  refer  to  the  19lh  section.  Priest- 
man  V.  The  United  States,  4  Dall.  28;  1  Cond. 
Rep.  218. 

91.  The  term  "concealed,"  as  used  in  the  68th 
section  of  the  duty  act  of  March  2,  1799,  ch. 
128,  applies  only  to  articles  intended  to  be  se- 
creted and  withdrawn  from  public  view,  on  ac- 
count of  the  duties  not  having  been  paid  or  se- 
cured to  be  paid,  or  from  some  other  fraudulent 
motive.  The  forfeiture  inflicted  by  that  section 
does  not  e.vtend  to  a  case  where  the  duties  not 
having  been  paid,  or  secured  in  any  other  man- 
ner than  by  giving  the  general  bond,  and  storing 
the  goods  according  to  the  62d  section  of  the 
act :  the  goods  were  fraudulently  removed  from 
the  storehouse  agreed  upon  by  the  collector  and 
importer,  by  some  person  other  than  the  claim- 
ants, who  were  bona  fide  purchaseis  of  the 
goods,  and  without  their  knowledge  and  con- 
sent, shipped  to  another  port,  where  they  were 
found  stowed  on  board  the  vessel  in  which  they 
had  been  transported,  in  the  usual  manner  of 
stowing  such  goods  when  shipped  for  transpor- 
tation. United  Stales  v.  350  Chests  of  Tea,  12 
Wheat.  486;  6  Cond.  Rep.  593. 

92.  Under  the  62d  section  of  the  act,  in  the 
case  of  teas,  the  duties  are  "secured  to  be 
paid  "  within  the  meaning  of  the  law,  bj~  the 
single  bond  of  the  importer,  accompanied  by  a 
deposite  of  the  teas  imported,  to  be  kept  under 
the  lack  and  key  of  the  inspector,  and  subject 
to  the  control  of  the  naval  officer  and  collector, 
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until  the  duties  are  actually  paid  or  otherwise 
secured  3  and  no  forfeiture  is  incurred  under  the 
68th  section  by  the  removal  and  conceahnent 
of  the  goods  on  which  the  duties  have  thus 
been  '-'secured  to  be  paid."     Ibid. 

93.  Where  a  vessel,  licensed  for  the  coasting 
trade,  engages  in  any  foreign  voyage  or  trade,  it 
subjects  the  vessel  and  cargo  to  confiscation  ; 
and  though  nnunicipal  forfeitures  are  not  directly 
enforced  in  courts  of  prize,  yet  as  no  claim  can 
be  there  sustained  which  is  tainted  with  illegal- 
ity, they  are  indirectly  enforced.  The  George, 
1  Mason's  C.  C.  R.  24. 

94.  The  forfeiture  of  a  fishing  vessel,  under 
the  act  of  congress  of  July  29,  1813,  for  fraudu- 
lently obtaining  the  bounty  allowed  by  that  act, 
does  not  attach  on  the  innprovident  payment  of 
this  bounty  to  a  vessel  not  entitled  to  it,  but  to 
the  act  of  fraud  and  deceit,  in  obtaining  it.  If 
a  vessel  has,  in  point  of  fact,  entitled  herself  to 
the  bountj',  and  fraud  and  deceit  are  employed 
in  obtaining  it,  by  the  owners,  she  will  be  liable 
to  forfeiture.  The  Swallow  v.  MS.  Decision  of 
the  Hon.  Judge  Ware  of  the  District  of  Maine. 

95.  A  vessel  licensed  for  carrying  on  the  fish- 
eries is  liable  to  forfeiture  under  the  act  of  Feb- 
ruary, 1793,  sec.  32,  for  a  single  act  of  trading, 
not  authorized  by  the  license.  But  the  taking 
of  a  few  cattle,  and  carrying  them  from  the 
main  land  to  an  island  in  going  out,  or  returning 
from  the  fishing  ground,  as  a  neighbourly  or 
friendly  act,  and  not  for  hire,  is  not  engaging  in 
trade  within  the  meaning  of  the  act.     Ibid. 

4.  Forfeitures  under  the  Embargo  and  Non-in- 
tercourse  Laws,  and  Laws  prohibiting  the  Slave 
Trade 

96.  Under  the  act  of  March  22d,  1794,  ch. 
187,  to  prohibit  the  carrying  on  the  slave  trade 
from  the  United  States  to  any  foreign  place  or 
country,  the  forfeiture  is  incurred,  either  by  fit- 
ting out,  or  in  other  words  preparing  a  vessel 
within  the  United  States,  or  by  causing  a  vessel 
to  sail  from  the  United  States  for  the  purpose  of 
carrying  on  the  slave  trade:  two  distinct  acts, 
either  of  which  draws  after  it  the  same  conse- 
quences, the  forfeiture  of  the  vessel.  The  Emily 
arfd  the  Caroline,  9  Wheat.  381  ;  5  Cond.  Ren. 
623.  ^ 

97.  The  act  of  1809,  ch.  91,  applied  to  all 
gootis  of  British  manufacture,  although  imported 
into  a  neutral  country  before  the  passing  of  that 
act.  Tkn  Hogsheads  of  Rum,  1  Gallis.  C.  C.  R. 
188. 

98.  The  collector  having  been  clothed  with  a 
discretion,  under  the  embargo  laws,  to  grant 
permits  to  such  foreign  ves.sels  as  were  allowed 
to  depart  with  their  cargoes,  to  take  on  board 
necessary  sea  stores  and  provisions,  the  court 
refused  to  decide,  in  a  case  where  a  permit  had 
been  granted,  that  the  sea  stores  taken  on  board 
were  more  than  neces.sary,  it  not  appearing  that 
there  was  any  fraud.  The  Bri"  Isabella,  Paine's 
C.  C.  R.  1. 

99.  And  where  it  had  been  the  practice  at  the 
custom-house,  in  suchca.ses,  to  consider ajms and 


ammunition  for  the  defence  of  the  vessel  as  sea 
stores,  the  court  refused  to  adopt  a  different  con- 
struction.    Ibid. 

100.  A  vessel  which,  during  the  existence  pf 
the  embargo  laws,  departed  from  one  port  in  tue 
United  Slates  on  a  voyage  to  another,  but  was 
obliged,  from  irresistible  necessity,  to  put  into  a 
foreign  port,  and  sell  her  cargo,  was  not  guilty 
of  a  violation  of  these  laws.  The  Brig  William 
Gray,  Paine'aC.  C.  R.  16. 

101.  From  a  fair  comparison  of  the  different 
embargo  acts  with  each  other,  it  may  be  col- 
lected that  congress  must  expressly  make  such 
an  instance  of  necessity  an  e.vception  to  the 
penal  operations  of  those  acts.  But  if  congress 
have  neglected  to  provide  for  such  an  exception, 
it  is  the  duty  of  the  courts  to  interpret  those 
laws  as  they  do  all  penal  statutes,  by  consider- 
ing the  exception  as  implied.  Consent  is  essen- 
tial to  guilt:  and  the  legislature  is  supposed  to 
pass  all  penal  laws  with  the  understanding  that 
the  courts  will  not  inflict  the  penalties  for  such 
violations  as  are  unintentional.     Ibid. 

102.  This  is  not,  therefore,  one  of  those  cases 
which  are  referred  for  mitigation  to  the  secre- 
tary of  the  treasury.     Ibid. 

103.  The  language  of  the  second  section  of 
the  embargo  law  of  the  25th  April,  1808,  is  so 
loose  that  it  is  impossible  to  determine  whether 
any  offence  and  forfeiture  were  intended  to  be 
created.  At  anj-  rate,  the  reference  as  to  the 
penalty  to  the  collection  law  is  not  to  the  50th 
section  of  that  lav/  which  provides  against  un- 
loading coods  in  the  night.  The  Schooner  En- 
/e?77n.se,  Maine's  C.  C.  R.  32. 

104.  The  embargo  law  was  passed  22d  De- 
cember, 1807.  A  vessel  cleared  out  and  sailed 
from  St.  Marys,  Georgia,  on  the  15th  January, 
and  in  the  evening  the  collector  received  infor- 
mation of  the  passage  of  the  law,  and  gave  no- 
tice of  it.  It  did  not  appear  that  it  was  known 
to  the  master  or  owners  of  the  vessel  prior  to 
her  sailing.  Having  been  seized  for  a  violation 
of  the  law,  the  court  decreed  her  restoration. 
United  States  v.  9  Packages  of  Linen,  Paine's  C. 
C.  R.  129. 

105.  It  seems  that  no  penalty  was  intended  to 
be  inflicted  by  the  second  section  of  the  addi- 
tional embargo  law  of  the  25th  April,  1808,  for 
loading  a  vessel  without  inspection  ;  but  that  the 
penalty  for  leaving  the  district  without  a  clear- 
ance, which  could  be  obtained  only  on  inspection, 
was  thought  by  the  legislature  to  be  alone  a  suf- 
ficient sanction  to  secure  an  inspection.  The 
Sloop  Active,  Paine's  C.  C.  R.  247. 

106.  It  seems  that  the  penalties  there  men- 
tioned were  intended  to  apply  to  the  inspecting 
officers.     Ibid. 

107.  A  vessel  which,  during  the  non-inter- 
course law.  took  a  cargo  at  St.  Croix,  for  Cadiz, 
with  the  intention  of  touching  ofi"  New  Haven 
on  her  way  thither,  for  a  supply  of  provisions, 
and  of  terminating  her  voyage  in  the  United 
States,  if  by  law  it  could  be  done;  was  held  not 
to  be  forfeited  under  the  6th  section  of  that  law 
which  provides  against  the  putting  goods  on 
board  a  vessel  with  the  intention  of  importing 
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tliem   into    the  United   States.     The  Ship  Ann 
Maria,  Paine's  C.  C.  R.  256. 

lOs!  Under  the  3d  section  of  the  embargo  act 
of  April  25lh,  isOS,  eh.  170,  a  vessel  is  not  sub- 
jected to  forfeiture  for  departing  without  a  clear- 
ance, unless  she  has  departed  out  of  port ;  pro- 
ceeding from  a  wharf  a  mile  and  a  half,  with  in- 
lent  to  go  to  sea,  but  not  having  got  cut  of  the 
port  before  seizure,  is  not  such  a  departure  as 
the  act  intends.  The  Active  v.  The  United  Stales. 
7  Cranch,  100;  2  Cond.  Rep.  431. 

109.  The  forfeiture  of  goods,  for  violation  of 
the  non-intercouise  act  of  March  1st,  1809,  ch. 
195.  takes  place  upon  the  commission  of  the 
offence,  and  avoids  a  subsequent  sale  to  an  inno- 
cent purchaser,  although  there  may  have  been  a 
regular  permit  for  landing  the  goods,  and  although 
the  duties  may  have  been  paid.  United  States 
V.  1960  5airs  of  Coffee,  8  Cranch,  398;  3  Cond. 
Rep.  187  -'United  Stales  v.  The  Mars.  8  Cranch, 
417;  3  Cond.  Rep.  198. 

110.  A  foreign  vessel,  engaged  in  the  African 
slave  trade,  captured  on  the  high  seas,  in  time  of 
peace  by  an  American  cruiser,  and  brought  in 
for  adjudication,  will  be  restored,  even  where 
the  vessel  belongs  to  a  nation  which  has  prohi- 
bited such  trade.  The  Antelope,  10  Wheal.  66; 
6  Gond.  Rep.  30. 

111.  In  the  execution  of  the  laws  against  the 
slave  trade,  no  vigilance  can  be  e.vcessive;  and 
restitution  ought  never  to  be  made  but  in  cases 
which  are  purged  of  every  intentional  violation 
by  proofs  the  most  clear,  the  most  explicit  and 
unequivocal.  The  Josefa  Segiinda,  5  Wheat. 
338;  4  Cond.  Rep.  672. 

112.  Under  the  act  of  March  22d,  1794,  ch. 
187,  prohibiting  the  slave  trade,  if  the  original 
object  of  the  equipment  and  voyage  from  the 
United  States,  was  to  carry  on  the  African  slave 
trade,  the  forfeiture  attaches,  whether  the  vessel 
was  then  owned  by  American  citizens  or  by  fo- 
reigners. The  Pfattsburgh,  10  Wheat.  133;  6 
Cond.  Rep.  43. 

113.  It  is  equally  unimportant  whether  the  act 
was  done  by  the  party,  suo  jure,  or  for  the  benefit 
of  another  person.     Even  if  all  the  equipments 


5.  Remission  and  Distribution  of  the  Proceeds  of 
Forfeitures. 

117.  Action  of  indebitatus  assumpsit,  was 
brought  by  the  officers  of  the  revenue  cutter  of 
the  district  of  Delaware,  for  one-half  of  the  for- 
feiture incurred  for  a  violation  of  the  non-inter- 
course law,  by  a  vessel  seized  by  the  collector 
of  Delaware,  on  the  information  of  the  plaintiffs, 
and  sent  by  him  to  the  district  of  Pennsylvania 
for  trial,  where  she  was  condemned,  and  the 
amount  of  the  forfeiture  was  received  by  the 
defendant,  the  collector  of  the  port  of  Philadel- 
phia. Held,  1st.  The  information  to  induce  a 
seizure,  need  not  be  as  full  as  the  evidence  in 
the  case  would  authorize  to  condemn.  It  is  suf- 
ficient if  it  induced  the  prosecution.  2d.  It  is 
not  necessary  that  the  officers  of  the  revenue 
cutter  should,  where  they  gave  the  information, 
make  a  claim  for  a  part  of  the  forfeiture  :  or 
that  they  should  take  any  part  in  the  prosecution 
of  the  case,  to  entitle  them  to  a  portion  of  the 
proceeds.  3d.  The  consent  of  the  plaintiffs  that 
the  vessel  should  be  sent  from  the  district  of 
Delaware  to  the  district  of  Pennsylvania ;  or  a 
disavowal  by  them,  of  having  instituted  this  suit, 
does  not  constitute  a  waiver  of  their  right  to  their 
share  of  the  forfeiture.  4th.  The  defendant  is 
not  liable  to  the  plaintiffs  for  such  part  of  the 
proceeds  of  the  forfeiture  as  he  had  paid  over  to 
other  officers  of  the  custom-house  for  their  shares, 
before  notice  of  the  claims  of  the  plaintiffs. 
Sawyer  et  al.  v.  Steele,  3  Wash.  C.  C.  R.  464. 

118.  A  bond  was  given  to  T.  S.,  the  collector 
of  the  district  of  Petersburg,  under  the  second 
section  of  the  embargo  act  of  the  22d  of  Decem- 
ber, 1807,  and  a  suit  was  afterwards  brought  by 
him  on  the  same  bond  in  the  district  court,  and 
pending  the  proceedings,  to  wit,  on  the  30th  of 
October,  1811,  J.  S..  the  collector,  died;  and 
judgment  was  recovered  in  favour  of  the  United 
States,  on  the  30th  of  November,  1811.  On  the 
26th  of  the  same  November,  J.  S.  was  appointed 
collector  of  the  same  district,  and  entered  on  the 
duties  of  his  office  on  the  14th  of  December, 
1811;  until  which  time  T.  S.,  who  was  deputy 


are  innocent  in  their  nature,  and  adapted  to  ordi-    collector  under  J.  S.,  al  his  decease,  continued 
nary  voyages,    if  there   is   positive   proof  of  a    as  such  to  discharge  the  duties  of  the  office. 


guilty  intention,  forfeiture  will  attach.     Ibid 

114.  It  is  not  essential  to  constitute  a  fitting 
out  of  a  vessel,  under  the  slave  trade  act  of  April 
20th,  1818.  ch.  373,  that  every  equipment  neces- 
sary for  a  slave  voyage,  or  any  equipment  pecu- 
liarly adapted  to  such  a  voyage,  should  be  taken 
on  board ;  it  is  sufficient  that  the  vessel  was  ac- 
tually fitted  out  with  intent  to  be  employed  in 
the  illegal  voyage.  United  States  v.  Gooding,  12 
Wheat.  460; '6  Cond.  Rep.  572. 

115.  Under  the  2d  and  3d  sections  of  the  act 
of  April  20th,  1818,  ch.  373,  the  offence  of  sail- 
ing from  a  port  with  an  intent  to  engage  in  the 
slave  trade,  is  not  committed  unless  the  vessel 
sails  out  of  the  port.  United  States  v.  La  Coste, 
2  Mason's  C.  C.  R.  129. 

116.  The  terminus  a  quo,  is  the  boundary  line 
of  the  port;  and  when  the  vessel  passes  from 
that,  she  sails  from  the  port,  and  is  on  the  high 
seas.     Ibid, 


The  judgment  of  the  district  court  was' subse- 
quently affirmed  by  the  circuit  court.  When 
the  bond  was  taken,  A.  T.  was  surveyor  of  the 
district,  and  continued  in  that  office  until  his 
death,  which  was  after  the  commencement  of 
the  suit  on  the  bond,  and  before  judgment  there- 
on, and  was  succeeded  by  J.  H.  P.,  who  was  ap- 
pointed on  the  30th  of  March,  1811,  and  entered 
on  the  duties  of  his  office  on  the  16th  of  the 
same  month.  It  was  held,  that  the  personal  re- 
presentatives of  the  deceased  collector  and  sur- 
vej-or,  and  not  their  successors  in  office,  were 
entitled  to  that  portion  of  the  penalty  which  is, 
by  law,  to  be  distributed  among  the  revenue  offi- 
cers of  the  district  where  it  was  incurred.  There 
being  no  naval  officer  in  the  district,  the  division 
was°adjudged  to  be  made  in  equal  proportions 
between  the  collector  and  suiveyor.  Jones  and 
others  v.  Shore's  Executors  and  others,  1  Wheat 
462:  3  Cond.  Rep.  624. 
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119.  The  secretary  of  the  treasury  has  author-  I 
ity,  under  the  remission  act  of  the  3d  of  March, 
1797,  eh.  361,  to  remit  a  forfeiture  or  penalty 
accruing  under  the  revenue  laws,  at  any  time, 
before  or  after  a  liual  sentence  of  condemnation 
or  judgment  for  the  penalty,  until  the  money  is 
actually  paid  over  to  the  collector  for  distribution. 
United  States  v.  Morris,  10  Wheat.  246;  6Cond. 
Rep.  90. 

120.  Such  remission  extends  to  the  shares  of 
the  forfeiture  or  penalty  to  which  the  officers  of 
the  customs  are  entitled,  as  well  as  to  the  inte- 
rest of  the  United  States.     Ibid. 

121.  The  ship  Good  Friends,  and  her  cargo 
of  British  merchandise,  ownad  by  Stephen  Gi- 
rard,  a  citizen  of  the  United  States,  was  seized 
by  the  collector  of  the  Delaware  district,  on  the 
19th  of  April,  1812,  for  a  violation  of  the  non- 
intercourse  laws  of  the  United  States,  then  in 
force.  The  ship  and  cargo  were  condemned  as 
forfeited,  in  the  district  and  circuit  court  of  the 
Delaware  district.  On  the  29th  July,  1813,  con- 
gress passed  an  "act  for  the  relief  of  the  owners 
of  the  Good  Friends,  &c.,"  and  a  remission  of 
the  forfeiture  was  granted  by  the  secretary  of 
the  treasury,  under  the  authority  of  that  act, 
with  the  exception  of  a  sum  equal  to  the  double 
duties  imposed  by  an  act  of  congress  passed  on 
the  1st  of  July,  1812.  The  collector  was  enti- 
tled to  one  moiety  of  the  whole  amount  reserved 
by  the  secretary  of  the  treasury,  as  the  condi- 
tion of  the  remission.  M'Lane  v.  The  United 
Slates,  6  Peters,  404. 

122.  Where  a  sentence  of  condemnation  has 
been  finally  pronounced  in  a  case  of  seizure,  the 
supreme  court,  as  an  incident  to  the  possession 
of  the  principal  cause,  has  a  right  to  proceed  to 
decree  a  distribution  of  the  proceeds,  according 
to  the  terms  prescribed  by  law.  And  it  is  a 
familiar  practice  to  institute  proceedings  for  the 
purpose  of  such  distribution,  whenever  a  doubt 
occurs  as  to  the  rights  of  the  parties  who  are 
entitled  to  share  in  the  distribution.     Ibid. 

123.  The  duty  of  the  collector  in  superintend- 
ing the  collection  of  the  revenue,  and  of  making 
seizures  for  supposed  violations  of  law,  is  one- 
rous and  full  of  perplexity.  If  he  seizes  any 
goods,  it  is  at  his  own  peril ;  and  he  is  condemn- 
able  in  damages  and  costs,  if  it  should  turn  out 
iiprti  the  final  adjudication,  that  there  was  no 
probable  cause  for  the  seizure.  As  a  just  re- 
ward for  his  diligence,  and  a  compensation  for 
his  risks;  at  once  to  stimulate  his  vigilance  and 
secure  his  activity,  the  laws  of  the  United  States 
have  awarded  to  him  a  large  share  of  the  pro- 
ceeils  of  the  forfeiture.  But  his  right  by  the 
seizure  is  but  inchoate;  and  although  the  for- 
feiture may  have  been  justly  incurred,  yet  the 
government  has  reserved  to  itself  the  right  to 
release,  either  in  whole  or  in  part,  until  the  pro- 
ceeds have  been  actually  received  for  distribu- 
tion ;  and  in  that  event,  and  to  that  extent,  it 
displaces  the  right  of  the  collector.  Such  was 
•.he  decision  of  the  supreme  court  in  the  case  of 
the  United  States  v.  Morris,  10  Wheat.  246. 
Ibid. 


124.  But  whatever  is  reserved  to  the  govern- 
ment out  of  the  forfeiture,  is  reserved  as  well 
for  the  seizing  officer  as  for  itself,  and  is  distri- 
butable accordingly.  The  government  has  no 
authority,  under  its  existing  laws,  to  release  the 
collector's  share,  as  such,  and  yet  to  retain  to 
itself  the  other  part  of  the  forfeiture.     Ibid. 

125.  In  point  of  law,  no  duties,  as  such,  can 
legally  accrue  upon  the  importation  of  prohibited 
goods.  They  are  not  entitled  to  entry  at  the 
custom-house,  or  to  be  bonded.  They  are,  ipso 
facto,  forfeited  by  the  mere  act  of  importation. 
Ibid. 

126.  The  secretary  of  the  treasury  may  remit 
not  only  the  interest  of  the  United  States,  but 
of  individuals,  in  penalties  and  forfeitures  in 
certain  cases,  after  suit  brought,  and  before 
judgment.  United  States  v.  Lancaster,  4  Wash. 
C.C.R.  64. 

127.  A  pardon  of  the  president  of  the  United 
Slates,  after  condemnation,  as  to  all  the  interest 
of  the  United  States,  in  the  penalty  incurred  by 
a  violation  of  the  embargo  laws,  and  directing 
all  further  proceedings  on  behalf  of  the  United 
States  to  be  discontinued,  does  not  remit  the  in- 
terest of  the  custom-house  officers  in  a  moiety. 
Ibid. 

128.  Under  the  ninety-first  section  of  the  duty 
act  of  March  2d,  1799,  ch.  128,  the  share  of  a 
forfeiture  to  which  the  collector,  &c.,  of  the  dis- 
trict is  entitled,  is  to  be  paid  to  the  person  who 
was  the  collector,  &c.,  in  the  office  at  the  time 
the  seizure  was  made,  and  not  to  his  successor 
in  office  at  the  time  of  condemnation,  and  the 
receipt  of  the  money.  Biiel  v.  Van  Ness,  8 
Wheat.  312;  5  Cond.  Rep.  445. 

129.  Until  final  judgment,  no  part  of  the  for- 
feiture vests  absolutely  in  the  collector;  but 
after  final  judgment,  his  share  vests  absolutely, 
and  cannot  be"  remitted  by  the  secretary  of  the 
treasury.     The  HoUen,  1  Mason's  C.  C.  R.  431. 

130.  If,  pending  the  proceedings,  a  remission 
be  made  of  the  whole  property  forfeited,  his 
whole  title  is  gone;  if  of  a  part  only,  his  title 
attaches  to  the  remainder,  and  by  a  judgment 
ofcondemnation,  becomes  fixed  and  indissoluble. 
The  Margaretta,  2  Gallis.  C.  C.  R.  515. 

131.  If  there  is  no  informer,  the  United  States 
have  one-half,  and  the  officers  of  the  customs 
the  other.  If  there  is  an  informer,  the  informer 
has  a  fourth,  and  the  custom-house  officers  a 
fourth.  If  the  informer  is  an  officer  of  a  revenue 
cutter,  the  United  States  have  a  fourth,  one- 
fourth  to  the  custom-house  officers,  and  the  officer 
of  the  revenue  cutter  one-half.  Sawyer  ct  at.  v. 
Steele,  3  Wash.  C.  C.  R.  464. 

132.  The  consent  of  the  claimants  that  the 
vessel  should  be  sent  into  another  district  for 
adjudication,  or  a  disavowal  by  them  of  having 
instituted  the  suit,  does  not  amount  to  a  waiver 
by  thern  of  their  right  to  a  share  of  the  forfeiture. 
Ibid. 

133.  But  the  collector  is  not  responsible  for 
such  part  of  the  forfeiture  as  he  may  have  paid 
over  bona  fide  to  other  officers,  for  their  shares, 
before  notice  of  the  plaintiff's  claim.     Ibid. 
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FISHERIES  IN  THE  DELAWARE  RIVER. 

1.  The  compact  between  New  Jersey  and 
Pennsylvania,  recognises  the  right  of  fishery  in 
riparian  owners  on  the  Delaware.  Bennett  v. 
Bo2;gs.,  Baldwin's  C.  C.  R.  70. 

2.  The  third  section  of  the  act  of  1808,  de- 
finirg  a  fishing-place,  applies  only  to  shore-fishe- 
rie*;  a  common  right  of  fishery  is  necessarily 
indefinite.     Ibid. 

3.  The  penalties  of  the  law  of  New  Jersey, 
of  1822,  attach  to  any  person  who  uses  a  gilling- 
seine,  or  drift-net,  on  the  Delaware,  unless  he 
has  the  right  of  fishing  on  the  opposite  shore. 
Ibid. 

4.  An  entry  under  this  law,  claiming  only  by 
common  right,  is  void.     Ibid. 

5.  The  act  of  New  Jersey,  of  1822,  is  not  re- 
pugnant to  the  constitution  of  the  United  States. 
Ibid. 

6.  The  proprietors  of  New  Jersey  had  no  right 
in  the  Delaware  below  low-water  mark.     Ibid. 

7.  The  right  to  the  bed  of  the  river  was  in 
the  crown,  therefore  the  compact  of  1676,  did 
not  give  a  common  right  of  fishery  therein. 
Ibid.  73. 

8.  The  legislature  has  power  to  regulate  fishe- 
ries on  the  Delaware,  by  prohibiting  the  exer- 
cise of  a  common  law  right.     Ibid.  76. 

9.  The  only  restraint  upon  them  is,  that  they 
cannot,  by  any  law,  impair  the  obligation  of  a 
contract.     Ibid. 

10.  Neither  the  state  nor  federal  constitution 
secures  a  common  right  of  fishery  in  the  Dela- 
ware to  the  people  of  New  Jersey.     Ibid. 


FISHING  VESSELS. 

1.  The  forfeiture  of  a  fishing  vessel,  under 
the  act  of  congress  of  July  29,  1813,  for  fraudu- 
lently obtaining  the  bounty  allowed  by  that  act, 
does  not  attach  on  the  improvident  payment  of 
the  bounty  to  a  vessel  not  entitled  to  it,  but  to 
the  act  of  fraud  and  deceit,  in  obtaining  it.  If  a 
vessel  has,  in  point  of  fact,  entitled  herself  to 
the  bounty,  and  fraud  and  deceit  are  employed 
in  obtaining  it,  by  the  owners,  she  will  be  liable 
to  forfeiture.  The  Sivalloiv  v.  MS.  Decision  of  the 
Hon.  Judge  Ware  of  Ike  District  of  Maine. 

2.  A  vessel  licensed  for  carrying  on  the  fishe- 
ries is  liable  to  forfeiture  under  the  act  of  Feb- 
ruary, 1793,  sec.  32,  for  a  single  act  of  trading, 
not  authorized  by  the  license.  Bat  the  taking 
of  a  few  cattle,  and  carrying  them  from  the 
main  land  to  an  island,  in  going  out  or  returning 
from  the  fishing-ground,  as  a  neighbourly  or 
friendly  act,  and  not  for  hire,  is  not  engaging  in 
Jrade,  within  the  meaning  of  the  act.     Ibid. 


rest,  by  pulling  down  and  removing  from  the 
demised  premises,  a  dwelling-house  erected 
thereon,  and  attached  to  the  freehold.  The 
question  raised  in  the  case  was,  what  fi.xtures 
erected  by  the  tenant  during  his  term  are  re- 
movable by  him.  The  general  rule  of  the 
common  law  undoubtedly  is.  that  whatever  is 
once  annexed  to  the  freehold  becomes  part  of  it, 
and  cannot  be  afterwards  removed,  except  by 
him  who  is  entitled  to  the  inheritance.  This 
rule,  however,  never  was  inflexible,  and  without 
exceptions.  It  was  construed  most  strictly  be- 
tween executor  and  heir,  in  favour  of  the  latter; 
and  more  liberally  between  tenant  for  life  and 
in  tail,  and  remainder-man  or  reversioner,  in 
favour  of  the  former;  and  tenant,  in  favour  of 
the  tenant.  A  more  extensive  exception  to  the 
rule  has  been  of  fi.xtures  erected  for  the  purposes 
of  trade.  Fixtures  which  were  erected  to  carry 
on  trade  and  manufactures  were,  from  an  early 
period  of  the  law,  allowed  to  be  removed  by  the 
tenant,  during  his  term  ;  and  were  deemed  per- 
sonalty for  many  other  purposes.  Van  Ness  v. 
Pacard,  2  Peters,  143. 

2.  It  might  deserve  consideration,  whether, 
if  the  rule  of  the  common  law  of  England,  which 
prohibits  the  removal  of  fixtures  erected  by  the 
tenant  for  agricultural  purposes,  were  not  pre- 
viously adopted  in  a  state  by  some  authoritative 
practice  or  adjudication,  it  ought  to  be  assumed 
by  the  supreme  court,  as  a  part  of  the  jurispru- 
dence of  such  state,  upon  the  mere  footing  of  its 
existence  in  the  common  law.     Ibid.  145. 

3.  The  question  whether  fixtures  erected  for 
the  purposes  of  trade,  are  or  are  not  removable 
by  the  tenant,  does  not  depend  upon  the  form  or 
size  of  the  building;  whether  it  has  a  brick 
foundation  or  not,  or  is  one  or  two  stories  high, 
or  has  a  brick  or  other  chimney.  The  sole 
question  is,  whether  it  is  designed  for  the  pur- 
poses of  trade  or  not.     Ibid.  146. 

4.  If  the  house  were  built  principally  for  a 
dwelling-house  for  the  family,  independently  of 
carrying  on  a  trade,  then  it  would  doubtless  be 
deemed  a  fixture,  falling  under  the  general  rule, 
and  irremovable.  But  if  the  residence  of  the 
family  were  rnerely  an  accessary  for  the  more 
beneficial  exercise  of  the  trade,  and  with  a  view 
to  superior  accommodation  in  this  particular, 
then  it  is  within  the  exception.     Ibid.  147. 

5.  The  main  mill-wheel  and  gearing  of  a  fac- 
tory, attached  to  the  factory  and  necessary  for 
its  operation,  are  fixtures,  and  real  estate  to 
which  the  right  of  dower  attaches.  Powell  v. 
The  Monson  and  Brimficld  Manufacturing  Com,' 
pany,  3  Mason's  C.  C.  R.  459. 


FIXTURES. 

1.  Action  on  the  case  against  the  defendant 
for  waste,  committed  by  him,  while  tenant  of 
the  plaintifl',  the  owner  of  the  reversionary  inte- 
65* 


FORCIBLE  IMPEDING. 

1.  It  is  not  necessary,  in  an  indictment  for  re- 
sisting a  public  officer,  to  set  forth  the  particular 
exercise  of  office  in  which  he  was  engaged,  or 
the  particular  act  and  circumstances  of  obstruc- 
tion. United  States  v.  Batchclder,  2  Gallis.  C.  C. 
R.  15. 

2,  To  justify  a  seizure  there  must  be  probable 
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cause  of  seizure ;  and  if  an  officer  of  the  cus- 
toms seize  without  probable  cause,  no  indict- 
ment lies  for  resisting  him  in  the  seizure,  for  he 
is  not  in  the  exercise  of  his  office.  United  States 
V.  Gaij,  2  Gallis.  C.  C.  R.  359. 

3.  In  the  execution  of  a  writ  of  habere  facias 
possessionem,  if  adverse  possession  be  held,  the 
officer  is  first  to  turn  out  the  occupant,  and  take 
possession  in  the  name  of  the  law,  and  after- 
wards deliver  it  to  the  plaintiff  in  the  ejectment. 
The  offence  of  obstructing  process  consists  in 
refusing  to  give  up  possession,  or  in  opposing  or 
obstructing  the  execution  of  the  writ  by  threats 
of  violence,  which  it  is  in  the  power  of  the  per- 
son to  enforce,  and  thus  preventing  the  officer 
from  dispossessing  the  person  so  acting.  United 
States  V.  Morrow  Lowry  et  al.,  2  Wash.  C.  C.  R. 
169. 

4.  A  mere  threat  to  resist  the  writ,  is  not  an 
offence  within  the  provisions  of  the  act  of  con- 
gress. But  if,  when  the  officer  proceeds  with 
the  writ  to  the  land,  and  is  about  to  execute  his 
process,  a  threat  is  used  by  a  person  in  posses- 
sion, accompanied  by  the  exercise  of  force,  or 
having  the  capacity  to  employ  it,  and  the  officer 
does  not  do  his  duty,  the  offence  is  complete. 
The  officer  is  not  obliged  to  risk  or  expose  his 
person,  or  to  proceed  to  a  personal  conflict  with 
the  defendant.     Ibid. 

5.  The  twenty-second  section  of  the  act  of 
congress,  passed  on  the  SOlh  day  of  April,  1790, 
for  the  punishment  of  certain  crimes,  includes 
every  species  of  process,  legal  and  judicial, 
whether  issued  by  the  court  in  session,  or  by  a 
judge  or  magistrate,  acting  in  that  capacity  out 
of  court,  in  the  execution  of  the  laws  of  the 
United  States.  Obstructing  such  process  is  an 
offence  within  the  law.  United  States  v.  Lukens, 
3  Wash.  C.  C.  R.  335. 

6.  On  a  count  in  the  indictment  for  resisting 
the  officer  of  the  United  States,  it  is  not  neces- 
sary that  the  person  should  use  or  threaten  vio- 
lence.    Ibid. 

7.  If  the  first  writ  of  habere  facias  posses- 
sionem be  returned  executed,  the  plaintiff  can- 
not issue  an  alias.  If  the  writ,  though  executed, 
has  not  been  returned,  and  an  alias  issues  on 
the  suggestion  of  the  plaintiff,  that,  vice  comes 
non  misit  breve,  resistance  to  such  writ  is  an 
offftnce.  Abler,  if  the  writ  has  been  returned. 
Vnited  Stales   v.  Slaymaker,  4  Wash.  C.  C.  R. 

J69. 

8.  The  habere  facias  cannot  be  executed  after 
the  return  day;  and  if  it  be  attempted,  resist- 
ance to  it  is  not  an  ofience.     Ibid. 


FOREIGN  VESSELS. 

1.  Where  a  policy  is  underwritten  upon  a  fo- 
reign vessel  belonging  to  a  foreign  country,  the 
underwriter  must  be  Yiken  to  have  knowledge 
of  the  common  uisa^es  of  trade  in  such  country 
as  to  equipments  of  vessels  of  that  class,  for  the 
voyase  on  which  she  is  destined.  He  must  be 
presu'med  to  underwrite  upon  the  ground,  that 
the  vessel  shall  be  seaworthy  in  her  equipments, 


according  to  the  general  custom  of  the  port,  oi 
at  least  of  the  country,  to  which  she  belongs. 
It  would  not  be  a  just  or  safe  rule  in  all  cases  to 
take  that  standard  of  seaworthiness,  exclusively, 
which  prevails  in  the  port  or  country  where  the 
insurance  is  made.  Tidmarsh  v.  Washington 
Ins.  Co.,  4  Mason's  C.  C.  R.  439. 

2.  The  act  of  20th  July,  1790,  ch.  29,  regu- 
lating seamen  in  the  merchants'  service,  does 
not  apply  to  foreign  seamen  on  board  of  foreign 
ships.  Ex  parte  D^Olivera,  1  Gallis.  C.  C.  R. 
474. 

3.  The  master's  contracts  for  supplies  and  re- 
pairs create  an  hypothecation,  by  the  general 
maritime  law.  Query,  How  far  this  is  controlled 
as  to  domestic  ships.  The  Jerusalem,  2  Gallis. 
345. 

4.  The  district  courts  will  not  take  cognizance 
of  disputes  between  masters  and  crews  of 
foreign  ships,  except  in  special  cases.  Willend- 
son  V.  The  Forsoket,  1  Peters'  Ad.  Decis.  197. 

5.  The  twenty-seventh  section  of  the  revenue 
act  of  2d  March,  1799,  ch.  128,  comprehends 
foreign  as  well  as  American  vessels  bound  lo  the 
United  States.  The  Betsey,  1  Mason's  C.  C.  R. 
355. 

6.  Neither  by  the  British  treaty  of  3d  July, 
1815,  nor  by  any  act  of  congress,  nor  by  the  pre- 
sident's proclamation  of  24th  August,  1822,  are 
British  ships  coming  from  ports  in  British  colo- 
nies, entitled  to  enter  American  ports,  on  pay- 
ment of  the  same  tonnage  and  light  duties  as 
American  vessels;  but  they  are  to  pay  the  full 
duties  on  foreign  vessels.  The  treaty  of  1815 
applies  only  to  vessels  coming  from  European 
ports.  United  Stales  v.  Hathaway,  3  Mason's  C. 
C.  R.  324.     Decided  in  1824. 

7.  An  American  vessel,  captured,  condemned, 
sold,  and  purchased  by  her  former  master,  a 
citizen  of  the  United  States,  who  obtained  a 
Danish  burgher's  brief,  and  who  cleared  out  of  a 
port  of  the  United  States  as  a  Dane,  is  a  foreign 
vessel  within  the  fifth  section  of  the  act  of  Ja- 
nuary 9,  1808,  ch.  112,  supplementary  to  the 
embargo  act,  although  in  reality  owned  by  a 
citizen  of  the  United  States.  The  Good  Catha' 
rine  v.  The  United  States,  7  Cranch,  349  ;  2  Cond. 
Rep.  525. 

8.  If  one  of  two  partners  in  a  house  of  trade 
in  this  country  obtain  a  United  States'  register 
for  a  ship,  by  swearing  that  he.  together  with 
his  partner,  of  the  city  of  New  Yoik,  are  the 
sole  owners  of  the  vessel,  when  in  fact  his  part- 
ner is  domiciled  in  England,  the  vessel  is  liable 
to  forfeiture  under  the  registry  act  of  December 
31,  1792,  ch.  146.  The  Venus,  8  Cianch,  253;  3 
Cond.  Rep.  109. 

9.  Supplies  furnished  to  a  foreign  ship  consti- 
tute a  lien,  and  are  recoverable  in  the  admiralty, 
notwithstanding  any  agreement  between  the 
owners  and  the  captain  that  the  latter  should 
furnish  the  supplies.  North  et  al.  v.  The  Eagle, 
Bee's  D.  C.  R.  78. 

10.  Under  the  fourteenth  section  of  the  act 
of  congress  of  December  31,  1792,  ch.  146,  the 
inaccurate  recital  of  the  certificate  of  registry 
in  the  bill  of  sale  does  not,  as  in  England,  avoid 
the  sale;  but  the  vessel  is  thereby  deprived  of 
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her  American  privileges.     Philips  v.  Ledley,  1 
Wash.  C.  C.  R.  226. 

11.  Under  the  act  for  enrolling  and  licensing 
coasters,  of  February  8,  1793,  ch.  153,  no  coaster 
can  be  sold  in  a  foreign  port,  unless  her  license 
be  previously  surrendered  ;  nor  is  her  Anaerican 
character  changed  by  such  transfer.  But  if  she 
be  condemned  for  violation  of  that  statute,  and 
sold  under  order  of  court,  she  may  become  fo- 
reign property.  United  States  v.  The  Haicke,  Bee's 
Adin.  Decis.  34. 

12.  Where  the  voyage  is  broken  up,  or  ended 
here,  payment  of  wages  will  be  compelled  ;  and 
masters  of  foreign  vessels  will  be  assisted  in  re- 
covering deserters,  and  reducing  to  obedience 
perverse  and  rebellious  mariners.  Willendson 
V.  The  Forsoket,  1  Peters'  Adm.  Decis.  197. 

13.  Seamen  may  be  moderately  corrected  by 
the  captain.  The  district  court  will  not  inter- 
fere in  the  case  of  foreigners,  where  they  are 
bound  by  articles  to  submit  all  disputes  to  a 
home  tribunal.  Aerlsen  v.  The  Aurora,  Bee's 
Adm.  Decis.  161. 

14.  Under  the  fifth  section  of  the  embargo  act 
of  9th  January,  1808,  ch.  8,  "foreign  vessel" 
means  a  vessel  navigating  under  the  flag  of  a 
foreign  power,  and  not  a  vessel  owned  in  whole 
or  part  by  foreigners  domiciled  in  the  United 
States.     The  Sally,  1  Gallis.  C.  C.  R.  58. 


FORGERY. 

1.  Indictment  in  the  circuit  court  of  North 
Carolina  for  the  forgery  of,  and  an  attenript  to 
pass,  &c.,  a  certain  paper  writing  in  imitation  of, 
and  purporting  to  be,  a  bill  or  note  issued  by  the 
president,  directors  and  company  of  the  bank  of 
the  United  States,  founded  on  the  eighteenth 
section  of  the  act  of  1816,  establishing  the  bank 
of  the  United  States.  The  note  was  signed  with 
the  name  of  John  Huske,  who  had  not  been  at 
any  time  president  of  the  bank  of  the  United 
States,  but  who,  at  the  time  of  the  date  of  the 
counterfeit,  was  the  president  of  the  office  of 
discount  at  Fayetteville  ;  and  was  countersigned 
by  the  name  of  John  VV.  Sand  ford,  who  at  no 
time  was  cashier  of  the  mother  bank,  but  was 
at  the  said  date  cashier  of  the  said  office  of  dis- 
count and  deposit.  Held,  that  this  was  an  offence 
within  the  provisions  of  the  law.  United  States 
V.  Turner,  7  Peters,  132. 

2.  The  policy  of  the  act  e.xtends  to  such  a 
case.  The  object  is  to  guard  the  public  from 
false  and  counterfeit  paper,  purporting  on  its 
face  to  be  issued  by  the  bank.  It  could  not  be 
presumed  that  persons  in  general  could  be  cog- 
nizant of  the  fact,  who,  at  particular  periods, 
were  the  president  and  cashier  of  the  bank. 
They  were  officers  liable  to  be  removed  at  the 
pleasure  of  the  directors;  and  the  times  of  their 
appointment  or  removal,  or  even  their  names, 
could  not  ordinarily  be  within  the  knowledge  of 
the  body  of  the  citizens.  The  public  mischief 
v.-onld  be  equally  great  whether  the  names  were 
those  of  the  genuine  officers,  or  of  fictitious  or 
unauthorized   persons,   and   ordinary   diligence 


would    not    protect    them   against    imposition. 
Ibid. 

3.  Indictment  on  the  eighteenth  section  of  the 
act  of  congress,  passed  on  the  15th  day  of  April, 
1816,  entitled  "an  act  to  incorporate  the  sub- 
scribers to  the  bank  of  the  United  Slates."  The 
indictment  charged  the  defendant  with  uttering 
and  forging  "a  counterfeit  bill  in  imitation  of  a 
bill  issued  by  the  president,"  &c.,  of  the  bank. 
The  forged  paper  was  in  these  words  and  fig- 
ures :  "  Cashier  of  the  bank  of  the  United  States, 
pay  to  C.  W.  Earnest,  or  order,  five  dollars. 
Office  of  discount  and  deposit  in  Pittsburgh,  the 
10th  of  Dec.  1829.  A.  Brackenridge,  Pres.,  J. 
Correy,  Cash."  Endorsed  "Pay  the  bearer,  C. 
W.  Earnest."  Held,  that  a  genuine  instrument 
of  which  the  forged  and  counterfeit  instrument 
is  an  imitation,  is  not  a  bill  issued  by  order  of 
the  president,  &c.,  of  the  bank  of  the  United 
States,  according  to  the  true  intent  and  meaning 
of  the  eighteenth  section  of  the  act  incorporating 
the  bank.  United  States  v.  Brewster,  7  Peters^ 
164. 

4.  Counterfeiting  an  endorsement  of  a  post- 
note  of  the  bank  of  the  United  States,  is  not  an 
offence  under  the  eighteenth  section  of  the  act 
incorporating  the  bank.  United  States  v.  Stewart, 
4  Wash.  C.  C.  R.  226. 

5.  In  a  prosecution  for  forging  the  notes  of  the 
bank  of  the  United  States,  it  is  not  necessary  to 
prove  that  it  was  committed  with  intent  to  de- 
fraud some  corporation  or  person,  and  that  the 
notes  stated  in  the  indictment,  and  given  in  evi- 
dence as  forged,  and  those  alleged  to  be  forged, 
are  the  same.  United  States  v.  Reuben  Moses,  4 
Wash.  C.C.R.  726. 

6.  Proof  of  passing  or  attempting  to  pass 
counterfeit  money,  by  an  agent  employed  by  the 
defendant  for  that  purpose,  is  the  same  as  prov- 
ing the  acts  to  have  been  done  by  himself.  The 
United  Stales  v.  Morrow,  4  Wash.  C.  C.  R.  733. 

7.  In  a  prosecution  for  passing  counterfeit 
money,  the  jury  should  be  satisfied  that  the  re- 
semblance of  the  forged  to  the  genuine  piece  is 
such  as  might  deceive  a  person  using  ordinary 
caution.     Ibid. 

8.  Forgeries  under  the  laws  of  the  United 
States  must  be  tried  in  the  district  where  the 
crime  is  committed.  United  States  v.  Britton,  2 
Mason's  C.C.R.  464.  _    -_ 

9.  In  an  indictment  for  forgery,  it  is  in  gene- 
ral necessary  to  set  forth  the  tenor  of  the  instru- 
ment, and  it  must  be  proved  as  it  is  set  forth. 
Ibid. 

10.  In  an  indictment  for  forgery,  if  there  is  a 
variance  of  a  letter  in  any  word  between  the 
paper  alleged  to  be  forged  and  the  indictment, 
the  paper  will  be  received  in  evidence,  if  the 
variance  does  not  make  another  word,  or  one 
differing  in  sense  and  grammar.  If  it  is  doubt- 
ful, the  meaning  will  be  left  to  the  jury.  J  he 
United  States  v.  Hinman,  1  Baldwni's  L.  L.  K. 
292. 

11  An  order  on  the  cashier  of  the  bank  of 
the  United  States,  is  evidence  in  support  of  an 
indictment  for  forging  an  order  on  the  cashier 
of  the  corporation  ot  the  bank  of  the  United 
States.     Ibid. 
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12  The  scienter  may  be  proved  by  the  fact 
of  similar  forged  orders  found  in  the  possession 
of  the  defendant,  or  of  an  accomphce,  m  pass- 
ing them.     Ibid. 

13.  If  there  is  a  conceit  between  two  or  more 
to  pa.?*  counterfeit  notes,  or  any  joint  or  concur- 
rent action  in  passing  them,  the  act  of  one  is 
evidence  against  the  other;  and  the  possession 
of  counterfeit  notes  by  one,  is  the  possession  of 
the  other.     Ibid. 

14.  Passing  a  paper,  is  putting  it  off  in  pay- 
ment or  exchange.  Uttering  it,  is  a  declaration 
that  it  is  good,  with  an  intention  to  pass,  or  an 
ofier  to  pass  it.  The  United  Stales  v.  Mitchell,  1 
Baldwin's  C.C.R.  367. 

15.  The  party  accused  of  passmg  or  uttering 
counterfeit  paper,  must  be  present  when  the  act 
is  done,  privy  to  it,  or  aiding,  consenting,  or  pro- 
curing it  to  be  done.  If  done  by  consent,  all  are 
equally  guilty.     Ibid. 

16.  Passing  a  counterfeit  note  in  the  name 
of  a  fictitious  person,  an  assumed  name,  or  on  a 
bank  which  never  existed,  is  within  the  law. 
It  is  not  necessary  that  the  note,  if  genuine, 
would  be  valid,  if  on  its  face  it  purports  to  be 
good ;  the  want  of  validity  must  appear  on  its 
face.     Ibid.  . 

17.  The  possession  of  other  counterfeit  paper 
by  the  defendant  or  a  confederate,  at  the  time 
of  passing  counterfeit  note.s,  is  evidence  of  the 
scienter.  The  United  States  v.  Hinman,  1  Bald- 
win's C.  C.  R.  294. 

18.  An  Older  or  check  drawn  by  the  president 
of  a  branch  bank  of  the  bank  of  the  United 
States,  on  the  cashier  of  the  bank  at  Philadel- 
phia, for  the  payment  of  money,  is  an  order  or 
check  within  the  eighteenth  section  of  the  act 
charterino-  the  bank.  The  United  States  v.  Shell- 
mire,  1  Baldwin's  C.C.R.  371. 

19.  The  bank  is  bound  to  pay  such  orders  or 
checks;  and  the  indictment  may  charge  the 
passing  such  counterfeit  order  to  be  with  the  in- 
tent to  defraud  the  bank,  or  the  person  to  whom 
it  is  passed.     Ibid. 

20.  The  law  presumes  the  intention  of  pass- 
ing counterfeit  paper  to  be  to  defraud  any  per- 
son who  may  suffer  a  loss  by  receiving  it  as 
genuine.     Ibid.  374. 

21.  Intoxication  is  no  defence,  on  a  charge  for 
passipg  counterfeit  bank-notes,  if  the  defendant 
was  possessed  of  his  reason,  and  was  capable 
of  knowing  whether  the  note  he  passed  was 
good  or  bad.     Ibid. 


3.  A  formedon,  in  the  descender,  is  not  within 
the  proviso  of  the  statute  of  possessions  in  Rhode 
Island.     Ibid. 


FORINIEDON. 

1.  Actions  of  formedon  are  within  the  statute 
of  Rhode  Island  for  quieting  possessors;  and 
twenty  years'  possession  under  that  statute  is  a 
good  bar.  Inman  v.  Barnes,  2  Gallis.  C.  C.  R. 
315. 

2.  If  the  statute  of  limitations  has  once  run 
against  a  tenant  in  tail,  it  is  a  complete  bar  to  a 
subsequent  tenant  in  tail  upon  a  descent  cast. 
Ibid. 


FORMS  OF  PRACTICE  AND  PROCEED- 
INGS IN  THE  COURTS  OF  THE  UNITED 
STATES. 

1.  The  practice  under  the  laws  of  a  state, 
furnishes  a  rule  by  which  the  circuit  court  of  the 
United  States,' sitting  in  the  state,  is  to  be  go- 
verned. Brown  v.  Van  Braan,  3  Dall.  344;  1 
Cond.  Rep.  157. 

2.  The  remedies  in  the  court's  of  the  United 
States  are  to  be  at  common  law  or  equity;  not 
according  to  the  practice  of  the  stale  courts,  but 
according  to  the  principles  of  the  comrrion  law 
and  equity,  as  distinguished  and  defined  in  Eng- 
land. Robinson  \. ''Campbell,  3  Wheat.  212;  4 
Cond.  Rep.  235. 

3.  The  thirty-fourth  section  of  the  judiciary 
act  of  1789,  ch.  20,  which  declares  that  the  laws 
of  the  several  states,  except  where  the  constitu- 
tion, treaties,  or  statutes  of  the  United  States 
shall  otherwise  declare,  shall  be  regarded  as 
rules  of  decision  in  trials  at  common  law,  in  the 
courts  of  the  United  States,  in  cases  vihere  they 
apply,  furnishes  a  rule  to  guide  the  court  in  the 
formation  of  its  judgment,  not  one  for  carrying 
the  judgment  into  execution;  and  it  has  no  ap- 
plication to  the  practice  of  the  court,  or  to  the 
conduct  of  its  officer  in  the  service  of  an  execu- 
tion. Wayman  v.  Southard,  10  Wheat.  1 ;  6  Cond. 
Rep.  1. 

4.  The  act  of  29th  September,  1789,  ch.  21, 
which  enacts  that  until  further  provision  shall 
be  made,  and  except  by  this  act,  or  by  other 
statutes  of  the  United  States,  it  is  otherwise  pro- 
vided, the  forms  of  writs  and  executions,  except 
their  style  and  modes  of  process,  in  the  circuit 
and  district  courts,  in  suits  at  common  law,  shall 
be  the  same  in  each  state  respectively,  as  are 
now  used  in  the  supreme  courts  of  the  same,  so 
faras  it  respects  the  writ,  is  confined  to  its  form, 
but  does  not  prescribe  any  rule  for  the  execution 
of  it.     Ibid. 

5.  The  process  act  of  8th  May,  1792,  ch.  137, 
is  the  law  which  regulates  the  proceedings  in 
the  courts  of  the  United  States,  and  upon  the 
executions  which  are  issued  by  them.  It  clearly 
distinguishes  between  "the  forms  of  writs,  exe- 
cutions, and  other  process,"  and  the  "  forms  and 
proceedings  in  suits,"  and  provides  for  both.  It 
therefore  prescribes  the  conduct  of  the  officer  in 
the  execution  of  the  process,  that  being  a  part 
of  the  •'  proceedings"  in  the  suit ;"  and  it  is  re- 
quired to  conform  to  the  law  of  the  state  as  it 
existed  in  September.  1789.     Ibid. 

6.  So  far  as  the  process  act  adopts  the  state 
laws,  as  regulating  the  modes  of  proceeding  in 
suits  at  common  law,  the  adoption  is  expressly 
confined  to  those  in  force  in  September,  1789. 
It  does  not  recognise  the  authority  of  any  laws 
of  this  description,  which  may  have  been  passed 
after  that  time  by  the  states.  The  system,  as  it 
then  stood,  is  adopted,  subject  to  such  alteraiionb 
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and  additions  as  the  said  courts  respectively 
ehallj  in  their  discretion,  deem  expedient,  or  to 
such  regulations  a?  the  supreme  court  of  the 
United  States  shall  think  proper,  from  time  to 
time,  by  rule,  to  prescribe  to  any  circuit  or  dis- 
trict court  concerning  the  same.     Ibid. 

7.  The  provision  is  not  a  delejiation  to  the 
courts  of  legislative  authority,  and'is  conforma- 
ble to  the  constitution.     Ibid. 

8.  The  thirty-fourth  section  of  the  judiciary 
act  of  1789,  which  provides  that  the  laws  of  the 
several  states  shall  be  regarded  as  rules  of  de- 
cision, in  trials  at  common  law,  in  the  courts  of 
the  United  States,  "in  cases  where  they  apply," 
does  not  apply  to  the  process  and  practice  of  the 
courts;  it  is  a  mere  recognition  of  the  principles 
of  universal  law,  that  in  every  forum  a  contract 
is  governed  by  the  law  in  reference  to  which  it 
is  made.     Ibid. 

9.  The  statutes  of  Kentucky,  which  require 
the  plaintitT  to  endorse  on  the  execution,  that 
bank-notes  of  certain  specified  banks  will  be  re- 
ceived in  payment,  and,  on  this  being  refused, 
authorizes  the  defendant  to  give  a  replevin  bond 
for  the  debt  payable  in  two  years,  do  not  apply 
to  executions  issuing  on  judgment?  rendered  in 
the  courts  of  the  United  Stales.  United  States 
Bankv.Halstead,  10  Wheat.  51;  6Cond.Rep.  221. 

10.  The  courts  of  the  United  States  are  au- 
thorized to  vary  the  forms  of  process  adopted  for 
the  state  courts  in  1789,  so  as  to  extend  to  real 
or  personal  property ;  where,  by  the  laws  of  such 
slate,  lands  are  made  liable  to  process  from  the 
state  courts.     Ibid. 

11.  The  act  of  the  legislature  of  Kentucky 
which  prohibits  the  sale  of  land,  where  taken  in 
execution,  for  less  than  three-fourlhs  of  its  ap- 
praised value,  does  not  apply  to  an  execution  on 
a  judgment  obtained  in  the  circuit  court  of  the 
United  States.     Ibid. 

12.  Whenever,  by  the  state  law  in  force  in 
1789;  a  capias  might  issue  from  a  state  court 
the  acts  of  1789  and  1792,  extending  in  terms 
to  this  species  of  writ,  must  be  understood  to 
have  adopted  its  use  permanently  in  the  courts 
of  the  United  States.  The  Bank  of  the  United 
Stales  v.  January,  10  Wheat.  69;  6  Cond.  Rep.  30. 

13.  At  an  early  period  after  the  organization 
of  the  federal  courts,  the  rules  of  practice  in  the 
state  courts,  which  were  similar  to  the  practice 
in  England,  were  adopted  in  the  circuit  court  of 
Pennsylvania.  A  subsequent  change  in  the 
practice  of  the  state  courts  will  not  authorize  a 
change  of  the  practice  in  the  circuit  court.  Pe- 
ters' C.  C.  II.  1. 

14.  Whenever,  by  the  laws  of  the  United 
States,  a  person  is  to  be  arrested,  the  process  of 
arrest  to  be  employed  is  to  be  the  same  as  that 
in  the  state  courts.  On  an  indictment  for  a  mis- 
demeanor, in  the  circuit  court  of  Virginia,  a 
capias  IS  the  first  process,  that  being  the  mode 
of  proceeding  in  such  cases  in  Virginia.  But  if 
the  accused  be  already  in  custodv  on  another 
ground,  the  order  of  the  court  is  sufficient  with- 
out a  capias.     2  Burros  Trial,  481. 

15.  The  rules  of  practice  for  transacting  the 
business  of  the  court,  is  the  law  of  the  court;  as 


it  is  in  the  federal  courts,  a  law  arising  under 
the  constitution  of  the  United  States,  and,  conse- 
quently, not  the  subject  of  state  regulations.  It 
is  in  reference  to  this  principle  that  the  seven- 
teenth section  of  the  judiciary  act  authorizes  the 
courts  of  the  United  States  to  make  all  necessary 
rules  for  the  orderly  conducting  the  business  of 
the  said  courts;  provided  the  same  are  not  re- 
pugnant to  the  laws  of  the  United  Slates :  and 
under  this  power  the  circuit  courts  adopted,  at 
their  first  session,  the  state  practice  as  it  then 
existed ;  which  continues  to  this  day  in  all  the 
states,  e.xcept  so  far  as  the  courts  have  from  time 
to  time  thought  proper  to  amend  it.  Golden  v. 
Prince,  3  Wash.  C.  C.  R.  313. 

16.  A  law  which  discharges  a  contract,  is  no 
more  a  law  of  practice,  than  one  under  which 
the  contract  was  made.  If  it  would  bar  the 
action  in  a  state  court,  it  would  equally  do  so  in 
a  federal  court;  although  the  particular  mode  of 
setting  up  the  bar,  might  depend  on  the  practice 
and  rules  imposed  by  the  state  law,  on  the  former 
courts,  and  those  which  the  latter  might  have 
thought  proper  to  adopt.     Ibid. 

17.  State  laws  passed  after  1789,  regulating 
the  practice  and  proceedings  in  their  courts,  are 
not  obligatory  in  the  courts^of  the  United  States; 
and,  therefore,  the  act  of  the  legislature  of  Penn- 
sylvania, of  3d  January,  1815,  as  to  copies  certi- 
fied by  a  notary  public,  is  not  to  be  adopted  in 
the  circuit  courts  of  the  United  States.  Bell  v, 
Davidson,  3  Wash.  C.  C.  R.  328  ;  Craig  v.  Brotvn 
3Wash.C.C.R.  503. 

18.  The  state  of  Ohio,  not  having  been  ad- 
mitted into  the  Union  until  1802,  the^act  of  con- 
gress passed  8th  May,  1792,  which  is  expressly 
confined  in  its  operation  to  the  day  of  its  passage, 
in  adopting  the  practice  of  the  state  courts  into 
the  courts  of  the  United  States,  could  have  no 
operation  in  that  .state;  but  the  district  court  of 
the  United  Slates,  in  that  state,  in  1803,  was 
vested  with  all  the  power  of  the  district  court  of 
Kentucky,  which  exercised  full  circuit  court 
jurisdiction,  with  power  to  create  a  practice  for 
its  own  government.  The  district  court  of  Ohio 
did  not  create  a  system  for  itself,  but,  finding 
one  established  in  the  state,  in  the  true  spirit  of 
the  policy  pursued  in  the  courts  of  the  United 
State^-,  proceeded  to  administer  justice  according 
io  the  practice  of  the  state  courts;  and,  by  a 
single  rule,  adopted  the  state  forms  of  practice. 
When,  in  1807,  the  circuit  court  was  establish- 
ed, the  judge  assigned  to  that  circuit  found  the 
state  practice  adopted,  in  fact,  into  the  circuit 
court  of  the  United  States;  and  the  same  has 
since,  so  far  as  it  was  found  practicable  and  con- 
venient, by  a  uniform  underslanding,  without 
any  positive  rule,  been  pursued.  Fullerton  v. 
The  Bank  of  the  United  States,  1  Peters,  604. 

19.  The  act  of  the  legislature  of  Ohio,  of  18th 
February,  1829,  regulating  proceedings  on  pro- 
missory notes,  was  passed  after  the  making  of 
the  note  on  which  the  action  was  brought  in  this 
case;  j-et  the  circuit  court  for  the  district  of 
Ohio,  having  incorporated  the  action  under  that 
statute,  with  all  its  incidents,  into  its  cour.se  of 
practice,  and  having  fuJl  power,  by  law,  to  adopt 
4x 
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it,  there  does  not  appear  any  legal  objection  to 
its  so  doing,  in  the  prosecution  of  the  system 
under  which  it  has  always  acted.     Ibid. 

20.  It  will  not  be  contended,  that  the  practice 
of  a  court  can  only  be  sustained  by  written  rules, 
nor  that  a  party  pursuing  a  form  or  mode  of  pro- 
ceeding, sanctioned  by  the  most  solemn  acts  of 
the  court  through  a  course  of  years,  is  to  be  sur- 
prised and  turned  out  of  court  upon  a  ground 
which  has  no  bearing  upon  the  merits.  Written 
rules  are  unquestionably  to  be  preferred,  because 
of  their  certainty;  but  there  can  be  no  want  of 
certainty,  where  long  acquiescence  has  establish- 
ed it  to  be  the  law  of  the  court,  that  the  state 
practice  shall  be  their  practice,  as  far  as  they 
have  the  means  of  carrying  it  into  effect,  or  until 
deviated  from  by  positive  rules  of  their  own 
making.     Ibid.  613. 

21.  Although  the  act  of  the  legislature  of  Ohio, 
regulating  the  mode  of  proceeding  in  actions  on 
promissory  notes,  was  passed  after  the  making 
of  the  note  upon  which  this  action  was  brought, 
yet  the  circuit  court  of  the  United  States,  for  the 
district  of  Ohio,  having  incorporated  the  action 
under  that  statute,  with  all  its  incidents,  into  its 
course  of  practice,  and  having  full  power,  by 
law,  to  adopt  it,  there  does  not  appear  any  legal 
objection  to  its  doing  so,  in  the  prosecution  of 
the  system  under  which  it  has  always  acted. 
Ibid.  615. 

22.  On  the  19th  May,  1828,  another  act  was 
passed  by  congress,  "further  to  regulate  pro- 
cesses in  the  courts  of  the  United  States."  The 
first  section  provides,  "that  in  all  those  states 
admitted  into  the  Union,  since  29th  September, 
1789,  the  forms  of  mesne  process,  (except  the 
style,)  and  the  forms  and  modes  of  proceeding 
in  suits  in  the  courts  of  the  United  States,  in 
those  states,  shall  be  the  same  in  each  of  those 
states  respectively,  as  are  now  used  in  the  high- 
est court  of  original  general  jurisdiction  of  the 
same,  iti  proceedings  in  equity,  according  to  the 
principles,  rules  and  usages,  which  belong  to 
the  courts  of  equity;  and  in  those  which  belong 
to  courts  of  admiralty,  as  contradistinguished 
from  courts  of  common  law ;  except  so  far  as 
they  may  have  been  otherwise  provided  for  by 
acts  of  congress;  subject,  however,  to  such 
alterations  and  additions  as  the  courts  of  the 
United  States  respectively  shall,  in  their  discre- 
tion, deoin  expeiiient;  or  to  such  regulations  as 
the  supreme  court  of  the  United  Slates  shall 
think  proper,  from  time  to  time,  by  rules,  to  pre- 
scribe to  any  circuit  or  district  court  concerning 
the  same.^'  The  second  .section  provides,  "  that 
where  judgments  are  a  lien  on  the  property  of 
the  defendants,  and  where,  by  the  laws  of  the 
state,  defendants  in  the  courts  of  the  state  are 
entilleil  to  an  imparlance  of  one  term,  or  more, 
the  defendants  in  the  courts  of  the  United  States, 
shall  be  entitled  to  the  same."  The  third  sec- 
tion provides,  "that  writs  of  execution,  or  other 
final  process  issued  on  judgments  or  decrees 
rendered  in  the  courts  of  the  United  States,  and 
the  pioceedings  thereupon,  shall  be  the  same, 
except  their  style,  in  each  stale,  respectively, 
as  are  now  used  in  the  courts  of  such  state; 
saving  to  the  courts  of  the  United  States  in  those 


states  in  which  there  are  not  courts  of  equity 
with  the  ordinary  equity  jurisdiction,  the  power 
of  prescribing  the  mode  of  executing  their  de- 
crees in  equity  :  Provided,  however,  that  it  shall 
be  in  the  power  of  the  courts,  if  they  see  fit  in 
their  discretion,  by  rules  of  court,  so  far  to  alter 
final  process  in  said  courts,  as  to  conform  the 
same  to  any  change  which  may  be  adopted  by 
the  legislature  of  the  respective  states,  for  the 
stale  courts."     Ibid. 

23.  In  respect  to  suits  at  common  law,  the 
laws  of  the  United  States  have  adopted  the  forms 
of  writs  and  executions,  and  other  process,  and 
the  modes  of  proceeding  authorized  and  used 
under  the  state  laws,  subject,  however,  to  such 
alterations  and  additions  as  may  from  time  to 
time  be  made  by  the  courts  of  the  United  States. 
But  writs  of  execution  issuing  from  the  courts 
of  the  United  States,  in  virtue  of  those  provi- 
sions, are  not  controlled,  or  controllable,  in  their 
operation  or  effect,  by  any  collateral  regulations 
and  restrictions  which  the  state  laws  have  im- 
posed upon  the  state  courts  to  govern  them  in 
the  actual  use,  suspension,  or  superseding  of 
them.  Such  regulations  and  restrictions  are 
exclusively  addressed  to  the  state  tribunals,  and 
have  no  efficacy  in  the  courts  of  the  United 
States,  unless  adopted  by  them.  Boyle  v.  Zacha- 
rie  and  Turner,  6  Peters,  648. 

24.  The  act  for  regulating  processes  in  the 
courts  of  the  United  States,  provides  that  the 
forms  and  modes  of  proceeding  in  courts  of 
equity,  and  in  those  of  admiralty  and  maritime 
jurisdiction,  shall  be  according  to  the  principles, 
rules  and  usages  which  belong  to  courts  of 
equity  and  to  courts  of  admiralty,  respectively, 
as  contradistinguished  from  courts  of  common 
law,  subject,  however,  to  alterations  by  the 
courts,  &c.  This  act  has  been  generally  under- 
stood to  adopt  the  principles,  rules  and  usages 
of  the  court  of  chancery  of  England.  Vattier  v. 
Hinde,  7  Peters,  252. 

25.  It  is  the  .settled  practice  in  the  courts  of 
the  United  States,  if  the  case  can  be  decided  on 
its  merits,  between  those  who  are  regularly 
before  them,  although  other  persons,  not  within 
their  jurisdiction,  may  be  collaterally  or  inci- 
dentally concerned,  who  must  have  been  made 
parties  if  they  had  been  made  amenable  to  its 
process,  that  these  circumstances  shall  not  expel 
other  suitors  who  have  a  constitutional  and  legal 
right  to  submit  their  case  to  a  court  of  the 
United  States,  provided  the  decree  may  be  made 
without  affecting  their  interests.  This  rule  has 
also  been  adopted  by  the  court  of  chancery  in 
England.     Ibid. 

26.  It  is  not  essential  that  any  court,  in  estab- 
lishing or  changing  its  practice,  should  do  so  by 
the  adoption  of  written  rules.  Its  practice  may 
be  established  by  a  uniform  mode  of  proceeding 
for  a  series  of  years,  and  this  forms  the  law  of 
the  court.  In  this  case  it  appears  that  the  Loui- 
siana law,  which  regulated  the  practice  of  the 
district  court  of  Louisiana,  has  not  only  been 
repealed,  but  the  record  shows  that  in  the  year 
1820,  when  the  decision  was  given  in  this  case, 
there  was  no  .such  practice  of  the  court,  as  was 
adopted  by  the  act  of  congress  of  26lh  May, 
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1824.  The  court  refused  the  statement  of  facts 
to  go  to  the  jury  for  a  special  fiiiding,  because 
they  say,  '-such  was  contrary  to  the  practice  of 
the  court."'  By  the  Court:  —  On  a  question  of 
practice,  it  would  seem  that  the  decision  of  the 
district  court  as  to  what  the  practice  is,  should 
be  conclusive.  The  practice  of  the  court  can- 
not be  better  known  and  established,  than  by  its 
own  solemn  adjudications  on  the  subject.  Dun- 
can's Heirs  v.  The  United  States,  7  Peters,  435. 

27.  The  process  act  of  1798  expressly  adopts 
the  mesne  process,  and  modes  of  proceeding  in 
suits  at  common  law,  then  existing  in  the  highest 
stale  court,  under  the  state  laws ;  which  of 
course  includetl  all  the  regulations  of  the  state 
laws  as  to  bail,  and  exemptions  of  the  party 
from  arrest  and  imprisonment.  In  regard  also 
to  writs  of  execution  and  other  final  process, 
and  •'  the  proceedings  thereupon,"  it  adopts  an 
equally  comprehensive  language,  and  declares 
they  shall  be  the  same  as  were  then  used  in  the 
courts  of  the  state.  Beers  v.  Haughlon,  9  Peters, 
329. 

28.  It  was  argued  that  the  thirty-fourth  sec- 
tion of  the  act  of  1789,  authorized  the  circuit 
court  of  Massachusetts  to  retry  a  cause,  which 
had  been  tried  by  a  jury,  according  to  the  laws 
of  JMassachusetts.  Mr.  Justice  Story  said  : — The 
true  exposition  of  the  act  is,  that  the  rights  of 
persons  and  property,  as  settled  in  the  states, 
shall  be  guides  to  the  courts  of  the  United  States, 
in  controversies  dependmg  before  such  courts. 
United  Slates  v.  Wansen,  rCailis.  C.  C.  R.  18. 

29.  Laws  which  relate  to  practice,  process, 
modes  of  proceeding,  before  or  after  judgment, 
are  exceptions  to  the  thirty-fourth  section  of  the 
act  of  congress  of  1789,  as  congress  have  legis- 
lated on  the  subject.  The  supreme  court  of  the 
United  States  have  established  the  distinction 
to  be  this;  state  laws,  uhich  furnish  the  court 
a  rule  for  forming  a  judgment,  are  binding  on 
the  lederal  courts,  not  laws  for  carrying  that 
judgment  into  execution;  that  is  governed  by 
the  acts  of  congress,  and  the  rules  and  prac- 
tice adopted  in  pursuance  thereof.  Thompson 
\.Phtllips,  Baldwin-s  C.  C.  R.  275. 

30.  A  reference  to  the  act  of  congress,  for  the 
regulation  of  process  in  the  courts  of  the  United 
Slates,  will  show  that  the  rules  of  the  civil  law 
have  been  carefully  e.xcluded.  By  the  process 
act  of  1789,  the  forms  and  modes  of  proceeding 
in  causes  of  equity,  and  of  admiralty  and  mari- 
time jurisdiction,  shall  be  according  to  the  course 
of  the  civil  law;  1  Story's  L.  U.  S.,  67,  but  by 
the  act  of  1792,  the  form  and  modes  of  proceed- 
ing in  such  cases,  were  directed  to  be  "accord- 
ing to  the  principles,  rules  and  usages  which 
belong  to  courts  of  equity,  and  to  courts  of  ad- 
miralty, respectively,  as coutiadistinguished  from 
courts  of  common  law."  1  Story's  L.  U.  S^  258. 
Bains  v.  The  Schooner  James  and  Catharine,  Bald- 
win's C.  C.  R.  563. 

31.  The  state  legislatures  have,  certainly,  no 
authority  to  prescribe  the  forms  or  modes  of  pro- 
ceeding in  the  courts  of  the  United  States;  but 
having  created  a  right,  and  at  the  same  time 
prescribed  the  remedy  to  enforce  it,  if  the  re- 
medy prescribed  is  substantially  consistent  with 


the  ordinary  modes  of  proceeding  on  the  chan- 
cery side  of  the  federal  courts,  no  reason  exists 
why  it  should  not  be  pursued  in  the  same  form 
as  in  the  state  courts.  On  the  contrary,  pro- 
priety and  convenience  suggest  that  the  practice 
should  not  materially  difier  when  titles  to  land 
are  the  subjects  of  investigation.  Clarke  v.  Smithy 
13  Peters,  195. 

32.  The  result  of  the  opinion  of  the  supreme 
court,  in  the  case  of  Wayman  v.  Southard,  10 
Wheat.  1,  delivered  by  Mr.  Chief  Justice  Mar- 
shall, was,  that  the  execution  laws  of  Kentucky, 
having  passed  subsequent  to  the  process  acts, 
did  not  apply  to  executions  issued  by  the  circuit 
courts  of  the  United  States;  and  that  under  the 
judiciary  and  process  acts,  the  courts  had  power 
to  regulate  proceedings  on  e.xecutions.  The 
power  of  the  court  to  adopt  such  rules,  was  not 
embraced  in  the  point  certified  for  the  decision 
of  the  court,  and  not  expressly  adjudged ;  but  it 
is  the  clear  result  of  the  argument  of  the  court. 
Ross  et  al.  v.  Duval  et  al.,  13  Peters,  45. 

33.  The  act  of  the  legislature  of  Virginia,  in 
1792,  to  regulate  proceedings  on  judgments,  is 
substantially  and  technically  a  limitation  on 
judgments,  and  is  not  therefore  an  act  to  regu- 
late process.  It  is  a  limitation  law.  and  is  a 
rule  of  property  ;  and  under  the  thirty-fourth 
section  of  the  judiciary  act,  is  a  rule  of  decision 
for  the  courts  of  the  United  States.     Ibid. 

34.  The  process  act  of  congress,  of  1828,  was 
passed  shortly  after  the  decision  of  the  supreme 
court  of  the  United  States,  in  the  case  of  Way- 
man  V.  Southard,  and  the  United  States  Bank  v. 
Halstead ;  and  was  intended  as  a  legislative 
sanction  of  the  opinions  of  the  court  in  those 
cases.  The  power  given  to  the  courts  of  the 
United  States  by  this  act,  to  make  rules  as  a 
regulation  of  proceedings  on  final  process,  so  as 
to  conform  the  same  to  those  of  state  laws  on 
the  same  subject,  extends  to  future  legislation; 
and  as  well  to  the  modes  of  proceeding  on  exe- 
cutions, as  on  the  forms  of  writs.     Ibid. 


FOREIGN  BILLS  OF  EXCHANGE. 

1.  A  bill  of  exchange  drawn  in  one  state  of 
the  United  States,  on  a  person  in  another  state, 
and  payable  there,  is  a  foreign  bill.  Bank  of  the 
Unitcd'States  v.  Daniel,  12  Peters,  32. 

2.  Where  a  bill  was  drawn  in  Kentucky,  on  a 
person  in  Kentucky,  and  accepted,  payable  in 
New  Orleans,  the  acceptor  is  liable  to  the  con- 
tract to  the  same  extent  as  he  would  have  been,- 
if  he  had  accepted  the  bill  in  Louisiana.  As  a 
foreign  bill,  the  holders  were  entitled  to  re-ex- 
change, by  commercial  usage,  when  the  protest 
for  non-payment  was  made.     Ihd. 

3.  As  to'  bills  of  exchange  drawn  in  the  United 
States,  payable  in  Europe,  the  custom  of  mer- 
chants in  this  country,  does  not  ordinarily  require, 
to  recover  on  a  protest  for  non-payment,  that  a 
protest  for  non-acceptance  shall  be  pioiluced, 
thou^'h  the   bills  were  not  accepted.      Brown 
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Plaintiff  in  Error,  v.  Barry,  3  Dall.  365  ;  1  Cond. 
Rep.  165. 

4.  A  foreign  bill  of  exchange  protested,  does 
not  bind  the  heir  of  the  drawer.  Alston,  Execu- 
tor of  Man  ford,  ^x.  v.  Munford  et  al.,  1  Brockenb. 
C.  C.  R.  266. 

6.  Assuming  that  a  foreign  bill  of  exchange, 
payable  after  sight,  ought  to  be  presented  with- 
in a  reasonable  time;  that  time  must  be  judged 
of  with  reference  to  the  usage  among  merchants 
as  to  delays  in  the  negotiation  and  transmission 
of  such  bills.  Wallace  v.  Agry,  5  Mason's  C.  C. 
R.  118. 

6.  A  bill  of  exchange  drawn  at  New  Orleans, 
upon  a  person  residing  in  Philadelphia,  and  pay- 
able in  the  latter  city,  had  a  view  to  the  laws  of 
Pennsylvania,  and  the  claims  of  the  holder  of 
such  a  bill  will  be  subject  to  those  laws.  Golden 
V.  Priiice,  3  Wash.  C.  C.  R.  313. 

7.  By  the  general  custom  of  merchants  in  the 
United  States,  bills  of  exchange  drawn  in  one 
state,  are,  if  dishonoured,  protested  by  a  notary, 
and  the  protest  is  the  customary  and  sufficient 
proof  of  the  dishonour,  without  any  auxiliary 
evidence.     Townsley  v.  Sumrall,  2  Peters,  178. 

8.  It  is  admitted,  that  in  respect  to  foreign 
bills  of  exchange,  the  notarial  certificate  of  pro- 
test is,  of  itself,  sufficient  proof  of  the  dishonour 
of  a  bill,  without  any  auxiliary  evidence.    Ibid. 

9.  Where  bills  are  accepted,  payable  in  Lon- 
don, on  a  promise  to  provide  funds  to  meet  them, 
the  contract  is  governed  by  the  law  of  England. 
The  obligation  and  rights  of  the  parties  to  a  con- 
tract are  governed  by  the  law  of  the  country 
where  the  contract  is  to  be  executed.  The 
remedies  to  enforce  a  contract,  are  governed  by 
the  law  of  the  country  in  which  the  suit  is  brought. 
Ogden  ct  al.  v.  GiUingham  el  al.,  Baldwin's  C.  C. 
R.  45. 


FOREIGN  MINISTER. 

1.  On  an  indictment  for  an  assault  upon  the 
charge  d'affaires  of  Russia,  and  for  infracting 
the  law  of  nations  by  ofTering  violence  to  the 
person  of  the  said  minister;  it  was  decided,  that 
wiiere  the  minister  had  a  large  party  at  his  house, 
and  a  transparent  painting  at  his  window,  at 
which  a  mob,  who  had  collected,  took  offence, 
the  defendant  fired  two  pistols  at  the  window, 
intending  to  destroy  the  painting,  without  doing 
injury  (o  the  person  of  the  minister,  or  any  one; 
the  law  of  nations  identities  the  property  of  the 
foreign  minister  attached  to  his  person,  or  in  his 
use,  with  his  person.  To  insult  them,  is  an  at- 
tack on  the  minister  and  his  sovereign;  and  it 
appears  to  have  been  the  intention  of  the  act 
of  congress  to  punish  offences  of  this  kind. 
United  States  v.  Hand,  2  Wash.  C.  C.  R.  435. 

2.  To  constitute  an  offence  against  a  foreign 
minister,  the  defendant  must  have  known  that 
the  house  on  which  the  attack  was  made,  was 
the  domicil  of  the  minister;  or  otherwise,  it  is 
only  an  offence  against  the  municijial  laws  of  the 
state.      Ibid. 

3.  The  law  is  the  same  in  the  case  of  a  de- 


fendant charged  with  an  assault  on  a  minister,  as 
when  charged  with  the  same  offence  against  a 
citizen  ;  and  if  the  minister  gave  the  first  assault, 
the  defendant  will  be  excused  for  the  subsequent 
battery,  though  the  person  beaten  was  a  minister. 
United  States  v.  William  Liddle,  2  Wash.  C.  C.  R. 
205. 

4.  The  certificate  of  the  secretary  of  state, 
dated  subsequently  to  the  assault  and  battery,  is 
the  best  evidence  to  prove  the  diplomatic  char- 
acter of  a  person  accredited  as  a  foreign  minister 
by  the  government  of  the  United  States.     Ibid. 

5.  Parol  evidence  was  admitted  to  prove  the 
period  when  a  person  was  considered,  by  the 
government  of  the  United  States,  as  a  foreign 
minister.     Ibid. 

6.  A  secretary  of  legation,  duly  commissioned 
by  his  own  government,  and  received  and  ac- 
knowledged as  such  by  the  executive  of  the 
United  States,  is  privileged,  by  the  law  of  nations, 
against  any  civil  or  criminal  prosecution  issued 
under  the  authority  of  the  laws  of  Pennsylvania. 
Ex  parte  Cabrera,  1  Wash.  C.  C.  R.  232. 

7.  The  courts  of  the  United  States,  and  the 
justices  thereof,  are  only  authorized  to  issue 
writs  of  habeas  corpus  to  prisoners  in  jail,  under 
or  by  colour  of  the  authority  of  the  United 
States ;  or  committed  by  some  court  of  the  United 
States;  or  required  to  testify  in  a  court  of  the 
United  States.  Therefore,  when  Joseph  Cabrera, 
a  secretary  of  the  legation  of  Spain,  was  a 
prisoner  in  jail,  committed  for  trial  before  a  court 
of  Pennsylvania,  under  process  of  the  state  of 
Pennsylvania,  on  criminal  charges,  it  was  held, 
that  by  the  express  injunctions  of  the  law  of  the 
United  States,  a  writ  of  habeas  corpus  could  not 
issue  by  the  circuit  court  of  the  United  States. 
Ibid. 

8.  The  laws  of  the  United  States,  which  punish 
those  who  violate  the  privileges  of  a  foreign  mi- 
nister, are  obligatory  on  the  state  courts,  as  well 
as  on  the  courts  of  the  United  States ;  and  it  is 
equally  the  duty  of  each  to  quash  proceedings 
against  any  one  having  such  privileges.     Ibid. 

9.  The  circuit  court  of  the  United  States  can- 
not quash  proceedings  against  a  foreign  minister 
depending  in  a  state  court ;  nor  can  the  court  in 
any  way  interfere  with  the  jurisdiction  of  the 
state  courts.     Ibid. 

10.  An  indictment  under  the  thirty-seventh 
section  of  the  act  of  April  30th,  1790,  ch.  36,  for 
infracting  the  laws  of  nations  by  offering  violence 
to  the  person  of  a  foreign  minister,  is  not  a  case 
'•affecting  ambassadors,  other  public  ministers 
and  con.suls,"  within  the  first  clause  of  the  se- 
cond section  of  the  third  article  of  the  constitu- 
tion of  the  United  States.  United  States  v.  Ortega, 
11  Wheat.  467;  6  Cond.  Rep.  394. 

11.  The  circuit  courts  have  jurisdiction  of  such 
an  offence,  under  the  eleventh  section  of  the 
judiciary  act  of  September  24tb.  1789,  ch.  20. 
Ibid. 

12.  Upon  an  indictment  for  an  assault  com- 
mitted on  the  charge  d'affaires  of  a  foreign  go- 
vernment, proof  that  the  person  assaulted  is 
received  and  recognised  by  the  executive  of  the 
United  States,  is  conclusive  as  to  his  public 
character;  and  that  he  is  entitled  to  all  the  im- 
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munities  of  a  foreign  minister.     Ibid.,  4  Wash. 
531. 

13.  If  a  foreign  minister  commits  the  fir.st 
assault,  he  forfeits  his  immunity  so  far  as  to  ex- 
cuse the  defendant  for  returning  it.     Ibid. 

14.  It  is  no  defence  upon  such  indictment, 
that  defendant  was  ignorant  of  the  pubhc  cha- 
racter of  the  minister.     Ibid. 

15.  Any  person  who  executes  process  on  a 
foreign  minister,  is  to  be  deemed  an  officer  un- 
der the  twenty-fifth  section  of  the  act  of  1790. 
United  Slates  v.  Benner,  Baldwin's  C.  C.  R.  240. 

16.  To  support  an  indictment  under  this  law, 
it  is  not  necessary  that  the  defendant  should 
know  the  person  arrested  by  him  to  be  a  foreign 
minister.     Ibid. 

17.  A  foreign  minister  cannot  waive  his  privi- 
leges;  his  submission  or  consent  to  an  arrest  is 
no  justification.  An  assault  committed  by  him 
may  be  repelled,  but  does  not  justify  an  arrest 
by  process.     Ibid. 

18.  An  attache  to  a  foreign  legation  is  a  public 
minister,  within  the  act  of  congress.     Ibid. 


FORMER  RECOVERY. 

Where  a  verdict  has  been  given  against  the 
plaintiff,  and  a  judgment  thereon  has  been  ren- 
dered, it  is  a  bar  to  a  suit  for  the  same  cause  of 
action,  although  the  plaintiff  may  have  offered 
no  evidence  to  support  his  claim.  Ramsey  Sf  Vat- 
tier  V.  Herndon,  1  M-Lean,  C.  C.  R.  450. 


FORTHCOMING  BONDS. 

1.  The  statute  of  Mississippi,  taking  away  the 
right  of  a  writ  of  error  in  the  case  of  a  forth- 
coming bond,  forfeited,  can  have  no  influence 
whatever  in  regulating  writs  of  error  to  the  cir- 
cuit court  of  the  United  States.  A  rule  of  court, 
adopting  the  statute  as  a  rule  of  practice,  would, 
therefore,  be  void.  Amis  v.  Stnilhj  16  Peters, 
303. 

2.  Regarding  the  forthcominir  bond  as  part  of 
the  process  of  execution,  a  refusal  to  quash  the 
bond  is  not  a  judgment  of  the  court,  and  much 
less  a  final  judgment ;  and  therefore  no  writ  of 
error  lies  in  such.     Ibid. 

3.  Under  the  statute  of  Mississippi  of  1827,  a 
forthcoming  bond  given  according  to  the  statute, 
to  the  creditor,  on  the  seizure  of  the  goods,  was 
intended  as  a  substitute  and  security  for  the  lien 
acquired  by  the  judgment  and  seizure,  and  conse- 
quently, on  its  execution  and  delivery,  the  goods, 
by  operation  of  law,  aie  released  from  all  charge, 
and  left  in  possession  of  the  debtors,  as  free  and 
unencumbered  as  before  it  attached  ;  and  if  the 
property  is  not  delivered,  in  pursuance  of  the 
condition,  the  remedy  is  then  upon  the  bond, 
which,  on  the  breach  or  forleiture,  becomes,  by 
operation  of  the  statute,  a  statutory  judgment 
against  the  defendant  and  sureties  from  that 
time,  fallowed   by  a  new  lien  on  the  real  and 
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personal  estate  of  the  obligors.  The  original 
judgment  is  merged  and  satisfied  by  the  more 
comprehensive  statutory  judgment  upon  the 
bond,  and  the  remedy  of  the  creditors  limited  to 
the  enforcement  of  this  judgment.  Brown  v. 
Clarke,  4  Howard,  12. 


FRAUD. 


1.  Without  undertaking  to  suggest,  whether 
in  any  case  the  want  of  possession  of  the  thing 
sold  constitutes,  per  se,  a  badge  of  fraud,  or  is 
only,  prima  facie,  a  presumption  of  fraud,  it  is 
sufficient  to  ."^ay,  that  in  case  even  of  an  absolute 
sale  of  personal  property,  the  want  of  such  pos- 
session is  not  presumption  of  fraud,  if  possession 
cannot,  from  the  circumstances  of  the  property, 
be  within  the  power  of  the  parlies.  Conard  v. 
The  Atlantic  Insurance  Company,  1  Peters,  449. 

2.  In  cases  where  the  sale  is  not  absolute,  but 
conditional,  the  want  of  posses-sion,  if  consistent 
with  the  stipulations  of  the  parties,  and  a  fortiori, 
if  flowing  directly  from  them,  has  never  been 
held  to  be.  per  se,  a  badge  of  fraud.     Ibid. 

3.  It  cannot  be  doubted  that  reducing  an  agree- 
ment to  writing  is  in  most  cases  an  argument 
against  fraud  j  but  it  is  very  far  from  a  conclu- 
sive argument.  The  doctrine  will  not  be  con- 
tended for,  that  a  written  agreement  cannot  be 
relieved  against  on  the  ground  of  false  sugges- 
tions. Boyce's  Executors  v.  Grundy,  3  Peters, 
219. 

4.  It  is  not  an  answer  to  an  application  to  a 
court  of  chancery  for  relief  in  rescinding  a  con- 
tract, to  say  that  the  fraud  alleged  is  partial,  and 
might  be  the  subject  of  compensation  by  a  jury. 
The  law,  which  abhors  fraud,  does  not  permit  it 
to  purchase  indulgence,  dispensation,  or  absolu- 
tion.    Ibid.  220. 

5.  A  person  cannot  be  charged  with  fraudu- 
lently secreting  a  deed,  who  places  it  on  record 
as  soon  as  the  law  requires.  -S/tn-ros  et  al.  v. 
Craig  et  al.,  7  Cranch,  34  ;  2  Cond.'Rep.  407. 

6.  A  conveyance  of  the  whole  of  his  property 
by  a  husband  to  trustees,  for  the  benefit  of -his 
wifp  and  his  issue,  is  a  voluntary  conveyance; 
and  is  at  this  day  held  by  the  courts  of  England 
to  be  absolutely  void  under  the  statute  of  the 
twenty-seventh  of  Elizabeth,  against  a  subse- 
quent purchaser,  even  although  he  purchased 
with  notice.  These  decisions  do  not  maintain 
that  a  transaction  valid  at  the  time  is  rendered 
invalid  by  the  subsequent  act  of  the  part)'. 
They  do  not  maintain  that  the  character  of  the 
transaction  is  changed;  but  that  testimony  af- 
terwards furnished  may  prove  its  real  character. 
The  subsequent  sale  of  the  property  is  carried 
back  to  the  deed  of  settlement,  and  con.sidered 
as  proving  that  deed  to  have  been  executed 
with  a  fraudulent  intent  to  deceive  a  subsequent 
purchaser.  Cathcart  et  al.  v.  Robinson,  5  Peters, 
264. 

7.  A  subsequent  sale,  without  notice,  by  a 
person  who  had  made  a  settlement  net  on  valu- 
able consideration,  was  presumptive  evidence 
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ot  fraud,  which  threw  on  those  claiming  under 
9uch  settlement  the  burthen  of  proving  that  it 
was  made  bona  fide.  The  principle,  therefore, 
according  to  the  uniform  course  of  the  supreme 
court,  must  be  adopted  in  construing  the  statute 
of  27  Elizabeth  as  it  applies  to  this  case.    Ihd. 

8.  The  judgments  of  a  court  of  competent 
iurisdiction,  although  obtained  by  fraud,  are  not 
absolutely  void ;  and  all  acts  performed  under 
them  are  valid,  as  respects  third  persons,  igno- 
rant of  the  fraud.  Simms  v.  Slacum,  3  Cranch, 
300;   1  Cond.  Rep.  539. 

9.  It  is  an  admitted  principle,  that  a  court  ot 
law  has  concurrent  jurisdiction  with  a  court  of 
chancery,  in  cases  of  fraud.  But  when  matters 
alleged  to  be  fraudulent  are  investigated  in  a 
court  of  law,  it  is  the  province  of  a  jury  to  find 
the  facts,  and  determine  their  character.  Gregg 
V  The  Lessee  of  Sayre  and  Wife,  8  Peters,  244. 

10.  Fraud,  it  is  said,  will  never  be  presumed, 
thouch  it  may  be  proved,  by  circumstances. 
NowT  where  an  act  does  not  necessarily  import 
fraud;  where  it  has  more  likely  been  done 
through  a  good  than  bad  motive,  fraud  should 
never  be  presumed.     Ibid. 

11.  Even  if  the  grantor  in  deeds  be  justly 
chargeable  wiih  fraud,  but  the  grantees  did  not 
participate  in  it;  and  when  they  received  then- 
deeds  had  no  knowledge  of  it,  but  accepted  the 
same  in  good  faith,  the  deeds  upon  their  face 
purporting  to  convey  a  title  in  fee,  and  showing 
the  nature  and  extent  of  the  premises;  there 
can  be  no  doubt  the  deeds  do  give  colour  of  title 
under  the  statute  of  limitations.     Ibid. 

12.  G.  the  e.xecutor  of  his  father,  who  had 
devised  his  estate  to  G.  and  his  other  children, 
sold  the  estate  and  became  himself  the  purcha- 
ser of  it ;  and  in  order  to  secure  the  portions  of 
the  other  devisees,  who  were  minors,  confessed 
a  judgment,  June  1,  1819,  on  a  promissory  note, 
in  favour  of  two  persons,  without  their  know- 
ledge, in  a  sum  supposed  to  be  sufficient  to  be  a 
fulf  security  for  the  amount  of  the  portions  of 
the  minors.     The   judgment  was  kept   in   full 
operation  by  executions  regularly  issued  upon  it, 
so  as,  under  the  laws  of  South  Carolina,  to  bind 
the  property  of  G.     He   was  then  engaged  in 
Mercantile  pursuits,  and  had  other  property  than 
that  so  purchased  by  him.     G.  afterwards  be- 
came insolvent,  and  the  claims  of  the  devisees 
of  his  father,   under  the  judgment,  were  con- 
tested by  his  creditors  as  fraudulent ;  the  plain- 
tiffs, ^n  the  judgment,  having  no  knowledge  of 

■  it  when  it  was  confessed,  the  amount  of  the  sum 
due  to  the  co-devisees  not  having  been  ascer- 
tained when  it  was  confessed,  no  declaration  of 
trust  having  been  executed  by  the  plaintiffs,  and 
false  representations  of  his  situation  having  been 
made  by  G.  after  the  judgment,  whereby  his 
creditors  were  induced  to  give  him  time  on  a 
judgment  confessed  to  them  subsequently.  The 
judgment  of  June  1,  1819,  was  held  to  be  valid, 
and"' the  plaintifl's  in  that  judgment  entitled  to 
the  proceeds  of  the  sales  of  the  estate  of  G., 
for  the  satisfaction  of  the  amount  actually  due 
to  the  co-devisees  by  G.  Bank  of  Georgia  v. 
Hiagiiibutlom,  9  Peters,  48. 

13.  A  mistaken  opinion  of  the  value  of  pro- 


perty, if  honestly  entertained,  and  stated  aa 
opinion  merely,  unaccompanied  by  an  assertion 
or  statement,  untrue  in  fact,  can  never  be  con- 
sidered as  a  fraudulent  misrepresentation.  Hep- 
burn ^  Dundas  v.  Diinlop  et  aL,  1  Wheat.  179  ;  3 
Cond.  Rep.  529. 

14.  The  administrator  of  his  father,  who  lett 
a  valuable  estate  in  the  county  of  Alleghany, 
Pennsylvania,  suffered  the  estate  to  be  sold  by 
the  sherifl",  for  a  debt  due  by  the  intestate,  and  • 
the  estate  was  purchased  by  the  attorney  of  the 
creditor,    for  a   considerable  sum  beyond    the 
debt;  and  who,  after  holding  it  for  some  time, 
conveyed  it  to  the  administrator  by  deed,  vest- 
ing the  estate  in  him,  in  his  own  right,  he  hav- 
ing  been  paid  the  amount  of  the  debt  due  by 
the  intestate.    The  administrator,  to  an  applica- 
tion made  to  him  by  a  legal  heir  and  a  grand- 
child, who  lived  in  the  state  of  Mississippi,  re- 
presented that  the  intestate  had  not  left  more 
property  than  would  pay  his  debts.     There  was 
evidence  that  less  than  one-tenth  of  the  real  es- 
tate of  the  intestate  would  have  satisfied  the 
judgment  for  which  it  was  sold.     The  adminis- 
trator claimed  the  property  conveyed  to  him  as 
his  own,  and  to  exclude  all  claims  to  it  by  the 
grandchild  of  the  intestate.     Held,  that  no  title 
to  the  estate  against  the  claim  of  the  co-heir  of 
the  intestate  was  acquired  under  the  deed  made 
to  him  by  the  attorney  of  the  creditor :  and  that 
in  a  proceeding  in  ejectment  by  the  co-heir  to 
recover  her  part  of  the  real  estate,  m  order  to 
maintain  the  suit,  it  is  not  necessary  to  prove 
that  the  purchaser  at  the  sheriff's  sale  partici- 
pated in  the  fraud,  in  order  to  enable  the  co-heir 
to  recover  in  an   ejectment.     Lessee  of  Swayze 
and  Wife  v.  Burke  el  al,  12  Peters,  11. 

15  that  fraud  is  cognizable  in  a  court  ot  Jaw, 
as  well  as  in  a  court  of  equity,  is  a  well  estab- 
lished principle.  It  has  often  been  so  ruled  in 
the  supreme  court.     Ibid. 

16  A  receives  goods  from  B  &  C,  on  an  agree- 
ment that  A  should  take  them,  for  sale,  from 
place  to  place,  to  pay  the  invoice  price  for  such 
as  were  sold,  to  return  those  unsold,  and  be 
credited  with  the  amount  at  the  prices  charged  : 
A  to  receive  the  surplus  of  what  was  sold  over 
the  invoice  price  :  Held,  that  such  agreenaent  is 
not  fraudulent  in  law,  if  not  so  in  fact.  B  &  C 
should  recover  in  trover  for  taking  them,  if  the 
contract  was  not  fraudulent.  Merrill  ^  Foster 
v.  Rinker.  1  Baldwin's  C.  C.  R.  529. 

17.  On' the  question  of  fraud  in  giving  a  letter 
of  credit,  the  remedy  at  law  is  complete.  A 
fraudulent  recommendation  will  subject  the  per- 
son giving  it,  to  the  damages  sustained  by  the 
person  trusting  to  it.  A  misrepresentation  of  the 
solidity  of  a  mercantile  house,  made  under  a 
mistake  of  the  fact,  without  any  interest  or 
fraudulent  intention, 'is  not  a  sufficient  ground 
on  which  to  sustain  an  action,  although  the 
plaintiff  may  have  sustained  damage  by  reason 
of  such  misrepresentation.  Russell  v.  Clark  s 
Executors,  7  Cranch,  69;  2  Cond.  Rep.  417. 

18.  An  inadequacy  of  price  may  be  so  great 
as  to  be  evidence  of  fraud  proper  to  be  sub- 
mitted to  a  jury :  but  is  not  itself  a  fraud,  on 
which  a  court  of  law  will  pronounce  a  deed  ab- 
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solutelv   void.     Wris;kt   ^  Cook  v.   Stanard,    2 
Brockenb.  C.  C.  R.  s'll. 

19.  There  is  nothing  in  the  statute  of  frands 
in  Rhode  Island  (which  is  a  copy  of  the  English 
statute,  29  Car.  II.,  ch.  3,  sect.  4,)  rendering 
parol  evidence  uiadmissible  to  show  that  an  ab- 
solute deed  was  intended  as  a  mortgage,  and 
that  the  defeasance  has  been  omitted  or  de- 
stroyed by  fraud  or  mistake,  or  omitted  by  de- 
sign, upon  mutual  confidence  between  the  par- 
ties.   Taylor  V.  Luther,  2  Sumner's  C.  C.  R.  228. 

20.  An  attorney  is  bound  to  disclose  to  his 
client  if  he  has  any  adverse  retainer,  which  may- 
affect  his  own  judgment  or  his  client's  interest. 
But  the  concealment  of  the  fact  is  not  a  neces- 
sary presumption  of  fraud.  Williams  v.  Reed, 
3  Mason's  C.  C.  R.  405. 

21.  A  purchase  was  made  of  one  hundred 
and  ninety-eight  boxes  of  sugar,  for  which  cer- 
tain acceptances,  drawn  by  the  purchaser,  and 
endorsed  and  accepted  for  his  accommodation, 
were  to  be  given  to  secure  payment.  The  sugars 
were  to  be  shipped  on  board  of  a  ship  belonging 
to  the  purchaser,  then  lying  in  the  same  port, 
and  bound  on  a  foreign  voj'age.  The  accept- 
ances were  to  be  delivered  upon  the  return  of 
the  purchaser  from  Boston,  to  which  place  he 
was  going.  While  at  Boston  he  failed,  and  as- 
signed his  property.  During  his  absence  a  part 
of  the  sugars  were  put  on  board  of  the  ship. 
After  his  return  he  kept  his  own  failure  a  secret, 
and  also  the  failure  of  his  endorsers  and  accep- 
tors, and  procured  a  delivery  of  the  residue  of 
the  sugars,  on  the  faith,  that  the  acceptances 
were  to  be  duly  given.  Held,  that  if  the  deli- 
very of  the  sugars  under  these  circumstances 
was  not  intended  bj'  the  parties  to  be  an  abso- 
lute delivery,  but  a  delivery  on  condition  otdy 
that  the  terms  of  the  contract  were  complied 
with,  then  the  ventlor  might  reclaim  the  sugars, 
and  his  property  in  them  was  not  gone.  It  was 
further  held,  that  if  the  delivery  of  the  sugars 
Sfter  the  failure  was  procured  by  a  fraudulent 
suppression  of  the  fact,  the  delivery,  as  to  that 
portion,  was  altogether  without  any  legal  vali- 
dity, whatever  may  be  the  case  as  to  the  other 
parcels.  DWolf,  'Jr.  v.  Babbett,  4  Mason's  C. 
C.  R.  289. 

22.  E.  B.  C.  having  an  interest  in  a  cargo  at 
sea,  agreed  with  J.  VV.  for  the  sale  of  it  :  and  J. 
W.  signed  the  following  agreement  in  writins, 
viz.:  "  J.  VV.  agrees  to  purchase  the  share  of  E. 
B.  C.  in  the  cargo  of  the  ship  Aristides,  \V.  P.  Z. 
supercargo,  say.  at  two  thousand  five  hundred 
and  twenty-two  dollars  and  eighty-three  cents, 
at  fiiteen  per  cent,  advance  on  said  amount, 
payable  at  five  months  from  this  date,  and  to 
give  a  note  or  notes  for  the  same,  with  an  ap- 
proved indorser."  In  compliance  with  this 
agreement,  J.  W.  gave  his  notes  for  the  sum 
mentioned,  and  in  an  action  upon  the  notes,  the 
want  of  a  legal  consideration  under  the  statute 
of  frauds  being  set  up  as  a  defence,  on  the 
ground  of  the  defect  of  mutuality  in  the  written 
contract,  the  court  below  left  it  to  the  jury  to 
infer  from  the  evidence  an  actual  performance 
of  the  agreement;  the  jury  found  a  verdict  for 


the  plaintiff,  and  the  court  below  rendered  judg- 
ment thereon.  The  judgment  was  affirmed  by 
the  supreme  court.  Weightmaii  v.  Caldwell,  4 
Wheat.  85;  4  Cond.  Rep.  398. 

23.  A  deed,  made  upon  a  valuable  and  ade- 
quate consideration,  which  is  actually  paid,  and 
the  change  of  property  is  bona  fide,  or  such  as 
it  purports  to  be,  cannot  be  considered  as  a  con- 
veyance to  defraud  creditors.  Wheaton  v.  Sex- 
ton, 4  Wheat.  503  ;  4  Cond.  Rep.  519. 

24.  An  agreement,  by  parol,  between  two  pro- 
prietors of  adjoining  lands,  to  employ  a  surveyor 
to  run  the  dividing  line  between  them,  and  that 
it  should  be  thus  ascertained  and  settled,  which 
was  e.vecuted,  and  the  line  accordingly  run  and 
marked  on  a  plat  by  the  surveyor,  in  their  pre- 
sence, as  the  boundary,  held  to  be  conclusive 
in  an  action  of  ejectment,  after  a  correspondent 
possession  of  twenty  years  by  the  parties,  and 
those  claiming  under  them  respectively.  Such 
an  agreement  is  not  within  the  statute  of  frauds, 
as  being  a  contract  for  the  sale  of  land.s,  or  any 
interest  in  or  concerning  them.  Boyd's  Lessee 
V.  Graves  el  at.,  4  Wheat.  513  ;  4  Cond.  Rep.  525. 

25.  A  certificate,  stating  a  debt  to  be  due  by 
the  United  States,  to  one  who  had  fraudulently 
claimed  the  same,  was  issued  to  the  claimant 
by  the  commissioners  for  settling  continental 
claims,  and  this  certificate  was  afterwards  pro- 
duced by  him,  and  interest  paid  on  it.  The 
United  States  instituted  a  suit  to  recover  the 
amount  of  the  certificate,  and  the  interest  paid 
by  them.  Held,  that  they  were  entitled  to  re- 
cover the  same  in  an  action  of  assumpsit,  they 
having  by  the  suit  affirmed  the  certificate.  Fe- 
nemore  v.  The  United  States,  3  Dall.  357;  1  Cond. 
Rep.  162. 

26.  Where  the  person  who  has  obtained  a 
judgment  by  fraud  attempts  to  avail  himself  of 
the  act,  so  as  to  discharge  himself  from  a  pre- 
viously existing  obligation,  or  to  acquire  a  benefit, 
the  judgment  thus  obtained  is  declared  void,  as 
to  that  purpose ;  but  it  may  well  be  doubted 
whether  a  penalty  would  be  incurred,  even  by 
the  person  committing  the  fraud,  for  an  action 
which  the  judgment  would  sanction.  Ammidon, 
V.  Smith,  1  Wheat.  447;  3  Cond.  Rep.  619.      " 

27  The  judgment  rendered  in  his  favour  may 
not  shield  a  fraudulent  debtor  from  an  original 
claim  ;  but  it  is  believed  that  no  case  can  be 
adduced  where  an  act,  which  is  the  legal  conse- 
quence of  a  judgment,  has,  in  itself,  created  a 
new  responsibility,  even  with  respect  to  the 
party  himself,  much  less  with  respect  to  third 
persons  who  do  not  participate  in  the  fraud.  Ibid. 

28.  Fraud  consists  in  intention,  and  that  in- 
tention must  be  averred  in  a  plea  of  fraud.  Moss 
V.  Rtddle  ct  al,  5  Cranch,  351;  2  Cond.  Rep. 
277. 

29.  If  a  suit  be  brought  to  set  aside  a  convey- 
ance obtained  by  fraud,  and  the  fraud  be  clearly 
proved,  the  conveyance  will  be  set  aside  as  be- 
tween the  parties;  but  the  rights  of  third  per- 
sons, who  are  purchasers  without  notice,  for  a 
valuable  consideration,  cannot  be  disregarded. 
Fletcher  v.  Peck,  6  Cranch,  87,  133  ;  2  Cond.  Rep. 
309. 
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30  Whatever  is  done  in  fraud  of  a  law,  is 
done  in  violation  of  it.  The  William  King,  2 
Wheat.  148;  4  Cond.  Kep.  71. 

31.  When  a  voluntary  deed  is  impeached  on 
the  ground  of  its  being  fraudulent  as  against 
creditors,  judiiments  against  the  grantor  are  ad- 
missible in  evidence,  to  show  his  indebtedness 
at  the  time,  although  the  grantee  was  no  party 


demerit  of  the  plaintiff,  which  excludes  him  from 
the  aid  of  a  court  to  draw  it  out  of  the  defendant's 
hands.  Schwartz  v.  The  United  States  Insurance 
Co.,  3  Wash.  C.  C.  R.  170. 

40.  The  court  is  not  disposed  to  make  nice 
distinctions  between  grades  of  fraud.  The  rule 
is,  that  if  the  insured,  by  deception  and  false 
pretences,  induces  others  to  take  a  risk,  which, 


To   he    uTlome    s     //i  L'?  Lmc«  t.  Longworth,    had  the  truth  been  disclosed,  theyvou Id  have 
11  WlH      99     6  Cond    Rep   270.  refused,  or  would  have  taken  on  d.fTerent  terms, 

'  ^2.'rvo;ui'ary  ^eed  if  t'oid  only  as  to  ante-    thereby  securing  to  h.mse If  a  ch^-e  ^to^^^l-m 
cedent,  and  not  as  to  subsequent  creditors.    But    an  indemnity  m  case  o    lo  s,  «^  a^^'"'^'  PJ^ 
when  the  record  of  a  judgment  obtained  a  short    mium  in  case  of  safe  ai  rival ,  it  is  sucli  a  I.aua 
Ume  after  the  dati  of^such  conveyance,  appears  |  as  ought  to  defeat  his  claim  to  a  return  of  pre- 


to  be  founded  on  accounts  e.vhibiting  a  prior  in 
debtedness.  it  is  competent  evidence  to  be  left 
to  the  jury'  to  establish  the  fact  that  the  grantor 
was  indebted  at  the  date  of  the  deed.     Ibid. 

33.  A  deed  from  a  parent  to  a  child  for  the 
consideration  of  love  and  affection  is  not  abso- 
lutely void  as  against  creditors:  it  may  be  so 
under  certain  circumstances,  but  the  mere  fact 
of  being  in  debt  to  a  small  amount  would  not 
make  the  deed  fraudulent,  if  it  could  be  shown 
that  the  grantor  was  in  prosperous  circumstances 
and  unembarrassed,  and  that  the  gift  to  the 
child  was  a  reasonable  provision,  according  to 
his  estate  and  condition  in  life,  and  leaving 
enough  for  the  payment  of  the  debts  of  the 
grantor.     Ibid. 

34.  The  want  of  a  valuable  consideration  may 
be  a  badge  of  fraud,  but  it  is  only  presumptive 
and  not  conclusive  evidence  of  it,  and  may  be 
met  and  rebutted  by  evidence  on  the  other  side  ; 
and  where  the  deed  to  the  child  is  expressed  to 
be  for  the  consideration  of  love  and  affection, 
evidence  to  show  that  the  father  was  indebted 
at  the  time  to  the  child,  to  an  amount  equal  to 
the  value  of  the  property  conveyed  to  him,  is 
competent  to  go  to  the  jury  to  repel  the  presump- 
tion of  fraud.     Ibid. 

35.  In  an  action  for  a  false  affirmation  of  the 
credit  of  another,  the  action  is  not  sustained,  il 
the  representation  was  in  substance  true,  ac- 
cording to  tlie  party's  knowledge  and  belief. 
The  gist  of  sucii  an  action  is  fraud.  Tappan  v. 
Parlmc,  2  Ma.son's  C.  C.  R.  101. 

36.  if  goods  are  ordeied  by  a  person  who  is  at 
the  lime  insolvent,  but  who  employs  no  device 
or  fraud  to  deceive  the  vendor,  anti  afterwards 
dies  insolvent,  and  the  goods  aro  subsequently 
Bent  by  tin.*  vendor  without  any  knowledge  ol 
lhee»^laclH,  and  arrive  and  are  taken  pos.session 
of  by  the  administrator  of  the  vendee,  the  veii- 


mium.     Ibid. 

41.  If  the  leas  selected  by  A.,  under  a  con- 
tract made  in  China  for  teas,  were  afterwards 
changed,  the  buyer  was  at  liberty  to  rescind  the 
contract,  and  refuse  to  take  the  teas  as  soon  aa 
the  fraud  was  discovered,  even  at  Amsterdam, 
the  place  of  their  sale,  and  to  recover  back  what 
had  been  paid ;  and  also  to  refuse  payment  of 
the  note  given  on  the  contract,  on  the  ground  of 
a  failure  in  the  consideration  of  the  note;  or  he 
might  affirm  the  contract  and  claim  damages. 
Cheongwo  v.  Jones,  3  Wash.  C.  C.  R.  359. 

42.  Fraud  and  official  misconduct  are  not  to 
be  presumed,  but  should  be  proveil ;  and  it  is 
not  a  fraud,  or  illegal,  in  a  judge  who  has  pre- 
sided  in  ihe  court  in  which  the  judgment  was 
rendered,  to  purchase  property  sold  under  an 
execution  issued  upon  such  judgment.  Lessee 
of  Cooper  V.  Galbrailh,  3  Wash.  C.  C.  R.  546. 

43.  It  is  an  ancient  and  well  established  prin- 
ciple, that  whenever  snppressio  veri,  or  sugges- 
tio  falsi,  occur,  and  more  especially  both  toge- 
ther, they  afford  sulKcient  ground  to  set  aside 
any  release  or  conveyance.  Smith  \.Iiichards, 
13  Peters,  26. 

44.  The  ixirty  selling  property  must  be  pre- 
sumed to  know  whelhei-lhe  represenlalion  which 
he  makes  of  it  is  true  or  false.  11  he  knows  it 
to  be  false,  that  is  fiand  of  the  most  positive 
kind;  but  if  he  docs  not  know  it,  then  it  can 
only  be  from  gross  neijligence;  and,  in  contem- 
plation of  a  court  of  equity,  lepresenlations 
founded  on  a  mistake  irsnlling  from  ."^uih  negli- 
gence is  frauil.  The  purchaser  coiilnh'S  in  them 
upon  the  assumption  that  th(!  owner  knows  Ins 
own  property,  and  truly  represents  it.  And  it 
is  immalerial  to  the  purchaser  whether  the  mi.<|- 
rei)resentatioii  proceeded  from  mislake  orliaud. 
The  injury  to  him  is  the  same,  w  lialever  may 
have  been' the  motives  of  the  seller.     The  mis- 


01    by  liie  auminisirnior  ui    me  vcMiiiei-,  uii:  vi.n- i  ii.i«i    v^.....  ...v    ....... 

dor  cannot  reclaim  the  property  or  its  pioceed.s  1  repiesenialioMS  ol  the  8.-ller  ol  p...peit>  l<  an- 
upon  thene  grout.dp.  Cu,n,e,s  ct  al.  v.  Kums  ct  :  Wumy.r  the  rescinding  a  conliacl  ot  .ale  in  a 
al    Adinrs,  l(c  .  2  Mason's  C.  C.  R.  236.  court  of  e(iuity,  nnisl  l.r  ol  something  material, 

37.  A  secret  conveyance  of  her  properly,  by  a  I  const.Uilnm  an  in.iiicnnent  or  mnlive  to  pur- 
woman,  immediately  before  h-r  marriage,  is  a  |  cha.se,  and  by  which  he  has  been  misled  to  his 
fraud  upon   the  marital  rights  ot  ih-  luisband,    injury.     Il  must  be  in  something'  in  which  Ihe 


and  will"  be  .set  a^ide.     Linker  v.  Smith,  4  Wash. 
C.  C.  R.  224. 

38.  Mi.^-iakes  and  fraud  areecinally  relievable 
in  equity.  Dttnlop  v. Stetson,  4  Mason's  C.C.  R.  349. 

39.  Piaud  is  an  answer  lo  an  action  for  a  re- 
turn of  premium,  not  from  any  merit  in  ihe  de- 
fendant, which  jnstidfs  him  in  relaininu  money 
which,  ex  cquo  ct  bono,  is  not  his;  but  from  the 


one  parly  places  a  known  trust  and  conlideuce 
in  the  oilier.     Ibid. 

45.  Whenever  a  pale  is  made  of  pronerly  not 
present,  but  al  a  remote  distance,  which  the 
seller  knows  the  purchaser  has  not  seen,  but 
which  he  bu\s  u|Min  the  representation  of  the 
.seller,  lelyinir  on  its  Irnlli,  then  the  representa- 
tion in  eilec;  ainounls  to  a  warranty ;  at  least 
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the  seller  is  bound  to  make  good  the  represent- 
ation.    Ibid. 

46.  Where  a  creditor,  having  levied  on  the 
personal  property  of  his  debtor,  instead  of  sell- 
ing the  property  as  soon  as  it  can  be  reasonably 
done,  allows  the  debtor  to  retain  possession  of  it 
for  an  unreasonable  length  of  time,  such  execu- 
tion is  fraudulent  as  respects  a  subsequent  one; 
and  the  property  may  be  levied  on  by,  and  sold 
under,  a  subsequent  one.  United  Slates  v.  Co- 
nyngham,  Wallace's  C.  C.  R.  178. 

47.  Actual  possession  is  not  necessary  to  a 
transfer  of  personal  property ;  nor  is  the  want 
of  it  even  an  indicium  of  fraud,  where,  from 
circumstances,  it  cannot  be  obtained.  Posses- 
sion of  goods  at  sea,  by  the  master,  is  the  pos- 
session of  whosoever  is,  or  may  become  the 
owner  of  them.  United  Slates  v.  The  Delaware 
Insurance  Co.,  4  Wash.  C.  C.  R.  418. 

48.  It  is  no  objection  to  the  vesting  of  the 
right  of  property  in  the  consignee  for  value,  or 
whose  debt  it  is  to  secure,  that  the  goods  are,  by 
agreement,  to  be  at  the  risk  and  for  account  of 
the  consignor.     Ibid. 

49.  A  right  of  one  person  to  a  chattel,  and  pos- 
session in  another,  under  a  contract  which  does 
not  entitle  the  former  to  the  present  possession, 
is.no  badge  of  fraud.  The  Atlantic  Insurance 
Co.  V.  Conard,  4  Wash.C.  C.  R.  662. 

50.  Fraud  is  actual  or  constructive.  The  for- 
mer is  generally  a  question  of  fact ;  the  latter 
of  law,  after  the  facts  are  found.  The  Postmas- 
ter-General V.  Recder,  4  Wash.  C.  C.  R.  678. 

51.  Courts  of  common  law  and  equity  have 
concurrent  jurisdiction  in  cases  of  fraud.  Lessee 
of  Rhoadcs  and  Snyder  v.  Selin  et  al.,  4  Wash.  C. 
C.  R.  715. 

52.  Where  a  matter  is  adjudicated  by  a  court 
of  peculiar  and  e.xclusive  jurisdiction,  the  sen- 
tence is  conclusive,  where  the  same  matter  comes 
incidentally  before  another  court,  as  to  the  mat- 
ter decided  ;  not  only  between  the  same  parties, 
but  strangers,  unless  it  can  be  impeached  for 
fraud.     Ibid. 

53.  Upon  this  principle,  a  fraudulent  sale  and 
conveyance  by  an  administrator,  under  a  decree 
of  the  orphans'  court,  though  the  same  may  be 
confirmed  by  a  decree  of  the  circuit  court,  may 
be  questioned,  and  declared  bad,  in  an  eject- 
ment, or  other  action,  as  well  at  law  as  in  equity. 
Ibid. 

54.  A  liberal  construction  should  be  given  to 
the  clause  of  the  Virginia  statute  for  the  sup- 
pression of  fraud.  This  is  the  well  established 
rule  in  the  construction  of  the  statute  of  Eliza- 
beth, which  the  first  section  of  the  Virginia  sta- 
tute substantially  adopts.  Bank  of  the  United 
States  V.  Lcc,  13  Peters,  107. 

55.  If  A  sells  or  conveys  his  land  or  slaves  to 
B,  and  then  produces  to  another  his  previous  pa- 
per title,  and  obtains  credit  on  the  goods  or  lands, 
for  pledging  them  for  money  loaned  ;  and  if  the 
true  owner  stands  by,  and  does  not  make  his 
title  known,  he  will  be  bound  to  make  good  the 
contract,  on  the  principle  that  he  who  holds  his 

Eeace  when  he  ought  to  have  spoken,  shall  not 
e  heard  now  that  he  should  be  ,silent.     He  is 
deemed,  in  equity,  a  parly  to  the  fraud.     Ibid. 
66* 


56.  If  there  be  any  one  ground  upon  which  a 
court  of  equity  aflords  relief,  it  is  an  allegation 
of  fraud,  proved  or  admitted.  Allcins  v.  Dick  ^ 
Co.,  14  Peters,  114. 

57.  Courts  of  equity  will  permit  independent 
agreements  which  go  to  show  that  a  deed,  on  its 
face  absolute,  was  intended  only  as  a  mortgage, 
to  be  set  up  against  the  e.vpress  terms  of  the 
deed,  only  on  the  ground  of  fraud  ;  considering 
it  a  fraudulent  attempt  in  the  mortgagee,  con- 
trary to  his  own  express  agreement,  to  convert 
a  mortgage  into  an  absolute  deed.  And  it  is 
equally  a  fraud  on  the  part  of  a  debtor,  to  at- 
tempt to  convert  his  contract  as  principal  into 
that  of  a  surety  only.  Spriggs  v.  llie  Bank  of 
Mount  Pleasant.  14  Peters,  20l. 

58.  Fraud  will  vitiate  any,  even  the  most  so- 
lemn transactions;  any  asserted  title  founded 
upon  it,  is  utterly  void.  The  United  States  v.  The 
Amistad,  15  Peters,  519. 

59.  Will  not  take  a  case  out  of  the  statute  of 
limitations.  Mitchell  v.  Thompson  ^  Williams,  1 
M-Lean's  C.  C.  R.  104. 

60.  As  between  parties  who  enter  into  a  fraud- 
ulent combination  against  an  individual,  no  re- 
lief will  be  given,  either  in  a  court  of  law  or 
chancery.     Warburton  ^  King  v.  Aken  ^*  Little, 

1  M-Lean's  C.  C.  R.  460. 

61.  Fraud  must  be  clearly  proved.  Hubbard 
V.  Turner,  2  M'Lean's  C.  C.  R.  519. 

62.  A  mortgage  on  a  large  amount  of  property 
for  the  payment  of  ninety  thousand  dollars, 
where  but  four  thousand  dollars  were  due  to  the 
mortgagees,  is  fraudulent  as  against  creditors. 
Ibid. 

63.  Although  there  may  have  been  fraud  or 
deception  in  obtaining  the  note,  yet  if  the  boliler 
had  no  notice  of  it,  the  equities  between  the 
original  parties  are  not  open.  Riley  v.  VaiiAm- 
ringe,  2  M'Lean's  C.  C.  R.  589. 

64.  Where  the  plaintiffs  were  maiuifacturers, 
in  England,  of  "Taylor's  Persian  thread,'"  and 
the  defendants  in  America  imitated  their  names, 
trade  marks,  envelopes  and  labels,  and  placed 
them  on  thread  of  a  different  manutacture ;  it 
was  held,  that  it  was  a  fraudulent  infringement 
by  the  defendants  of  the  right'of  the  plaintiff, 
for  which  equity  would  grant  relief,  whether 
other  persons  had  or  had  not  done  the.  same. 
Taylor  v.  Carpenter,  3  Story's  C.  C.  R.  458. 

65.  A  fraud  was  committed  in  the  drawing  of 
a  lottery,  by  which  a  ticket  was  represented  to 
have  drawn  a  prize;  and  on  the  ticket  being 
presented  at  the  oirice  where  prizes  were  paid, 
the  sum  of  twelve  thousand  five  humlred  dol- 
lars was  paid  to  the  holder  of  the  ticket.  It  was 
afterwards  discovered  that  the  ticket  had  been 
fraudulently  substituted  in  the  drawing  of  the 
lottery,  and'  the  sum  paid  was  recovered  from 
the  owner  of  the  ticket.     Cults  v.  Phalen  ct  al., 

2  Howard.  378. 


FRAUDULENT  CONVEYANCE.- 

1.  An  absolute  bill  of  sale  of  personalty,  by 
an  insolvent,  is  fraudulent  against  creditors,  un- 
less possession  of  the  property  assigned  or  trans. 
4y 
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ferred  accompanies  or  follows  the  deed.  The 
absence  of  such  possession  is  not  merely  evi- 
dence of  fraud,  but  is  a  circumstance,  per  se, 
which  makes  the  transaction  fraudulent.  Ha- 
milton V.  Russell,  1  Cranch,  309;  1  Cond.  Rep. 
318. 

2.  The  act  of  assembly  of  Virginia^  which  go- 
verns this  case,  appears,  as  far  as  respects  fraud- 
ulent conveyances,  to  be  intended  to  be  co- 
extensive with  the  acts  of  13  and  27  Elizabeth ; 
and  those  acts  are  considered  as  only  declara- 
tory of  the  common  law.  The  decisions  of  the 
English  judges,  therefore,  apply  to  this  case. 
Ibid. 

3.  The  fact  that  the  grantor  retains  possession 
of  properly  which  he  has  conveyed,  is  not  an 
evidence  of  fraud,  where  the  conveyance,  from 
its  terms,  is  to  leave  the  possession  in  the  ven- 
dor. United  States  v.  Hooe  et  al.,  3  Cranch,  75  : 
1  Cond.  Rep.  458. 

4.  A  deed  made  upon  an  adequate  and  valua- 
ble consideration,  which  is  actually  paid,  and  the 
change  of  property  is  bona  fide,  or  such  as  it  pur- 
ports to  be,  cannot  be  considered  as  a  conveyance 
to  defraud  creditors.  Whealon  v.  Sexton's  Lessee, 
4  Wheat.  503;  4  Cond.  Rep.  519. 

5.  A  debtor  has  a  right  to  prefer  one  creditor 
to  another;  and  his  private  motives  in  giving 
this  preference,  provided  the  preferred  creditor 
has  done  nothing  improper,  cannot  annul  this 
right.  But  any  unlawful  consideration,  moving 
from  the  preferred  creditor  to  induce  this  prefer- 
ence, may  avoid  the  deed  which  gives  it.  Mar- 
bury  v.  Brooks,  7  Wheat.  556;  5  Cond.  Rep.  344. 

6.  It  is  not  necessary  to  the  validity  of  such  a 
deed,  tiiat  the  creditors,  for  whose  benefit  it  is 
made,  should  have  notice  of  the  execution  of  the 
deed,  provided  they  afterwards  assent  to  the 
provisions  made  for  their  benefit.     Ibid. 

7.  Nor  is  it  any  objection  to  the  validity  of  the 
deed,  that  it  was  made  by  the  grantor,  in  the 
hope  and  expectation  that  it  would  prevent  a 
prosecution  for  a  felony,  connected  with  the 
transactions  with  his  creditors;  if  the  favoured 
creditors  have  done  nothing  to  excite  that  hope, 
and  the  deed  was  not  made  with  their  concur- 
rence, and  with  a  knowledge  of  the  motives 
which  influenced  the  grantor,  or  was  not  after- 
warcjs  assented  to  by  them  under  some  express 
or  implied  engagement  to  suppress  the  prosecu- 
tion.    Ibid. 

8.  Nor  will  it  be  invalidated  by  the  fact,  that 
the  trustee,  to  whom  the  conveyance  is  made, 
being  the  father-in-law  of  the  debtor,  received 
the  conveyance  with  a  view  of  concealing  the 
felony,  and  preventing  a  prosecution  of  his  son- 
in-law,  provided  it  was  not  executed  with  the 
concurrence  of  the  cestui  que  trusts,  and  a  know- 
ledge on  their  part  of  the  motives  which  influ- 
enced the  trustee,  or  was  not  afterwards  assented 
to  by  them  under  some  engagement  to  suppress 
the  prosecution.     Ibid. 

9.  A  post-nuptial  voluntary  settlement,  made 
by  a  man,  who  is  not  indebted  at  the  time,  upon 
his  wife,  is  valid  against  subsequent  creditors. 
Sexton  v.  Wkcaton,  8  Wheat.  229;  5  Cond.  Rep. 
419. 

10.  The  statute  13  El>..ibetl),  ch.  5,  avoids  all 


conveyances  not  made  on  a  consideration  deemed 
valuable  in  law,  as  against  previous  creditors. 
But  it  does  not  apply  to  subsequent  creditors,  if 
the  conveyance  is  not  made  with  a  fraudulent 
hitent.     Ibid. 

1 1 .  A  voluntary  settlement  in  favour  of  a  wife 
and  children  is  not  impeachable  on  that  ground 
alone,  by  subsequent  creditors.  The  circum- 
stances, that  the  properly  thus  conveyed,  con- 
stituted a  large  portion  of  the  estate  of  the  grantor, 
and  that  he  failed  within  a  short  period  after  the 
date  of  the  conveyance,  may  awaken  suspicion, 
and  strengthen  other  circumstances;  but,  taken 
alone,  are  not  proof  of  fraud.     Ibid. 

12.  A  debtor  has  a  right  to  prefer  one  creditor 
in  payment ;  and  it  is  no  objection  to  the  validity 
of  an  assignment  for  this  purpose,  that  it  was 
made  by  the  grantor  and  received  by  the  grantee, 
a  mere  trustee  to  execute  this  design,  in  the  hope 
and  expectation,  and  with  a  view  of  preventing 
the  creditor  thus  preferred  from  in.stituting  a 
prosecution  for  forging  the  instruments  on  which 
the  debt  originated,  if  the  creditor  liad  done  no- 
thing to  excile  that  hope  ;  and  the  assignment 
was  made  without  his  knowledge  of  the  motive 
which  influenced  the  grantor,  or  was  not  after- 
wards assented  to  by  him  under  some  engage- 
ment, express  or  implied,  to  suppress  or  forbear 
the  prosecution.  Brooks  v.  Marbury,  11  Wheal. 
78;  6  Cond.  Rep.  223. 

13.  A  grant  or  assignment  of  goods  and  chat- 
tels is  valid  between  the  parties,  without  actual 
delivery;  and  the  property  passes  immediately 
upon  the  execution  of  the  deed.  But,  as  to 
creditors,  the  title  is  not  considered  as  perfect, 
unless  possession  accompanies  and  follows  the 
deed.  Meeker  et  al.  v.  Wilson,  1  Gallis.  C.  C.  R. 
419. 

14.  In  general  the  want  of  possession  is  not 
merely  an  evidence  or  badge  of  fraud,  but  con- 
stitutes in  itself  a  fraud,  which  renders  the  trans- 
action, as  to  creditors,  void.     Ibid. 

15.  The  statute  of  13  Eliz.  ch.  5,  is  now  fully 
settled  to  be  only  an  affirmance  of  the  common 
law.     Ibid. 

16.  The  rule  as  to  possession,  is  not  applica- 
ble when  the  possession  of  the  grantor  is  con- 
sistent with  the  deed,  or  where  the  property  con- 
veyed is,  at  the  time  of  the  conveyance,  abroad 
and  incapable  of  delivery.  In  the  latter  case, 
the  title  is  complete,  provided  the  grantee  takes 
possession  within  a  reasonable  time  after  the 
property  comes  within  his  reach.  If  he  does 
not,  the  same  inference  of  legal  fraud  arises  as 
if  the  property  had  been  originally  capable  of 
immediate  delivery,  and  the  possession  had  re- 
mained unchanged.  Ihid.  See  also  Conrad  v. 
The  Atlantic  Ins.  Co.,  1  Peters,  449. 

17.  If  there  has  been  a  fraudulent  conceal- 
ment of  the  assignment,  or  gross  negligence, 
such  as  establishes  an  original  fraudulent  design, 
the  assignment  is  void  in  tolo.  It  is  void,  ab 
initio,  as  to  cretlilors,  injured  by  the  fraud,  as  to 
all  the  properly  included  in  it.  But  if  the  as- 
signment was  bona  fide,  mere  negligence,  as  to 
taking  posse.?sion  of  a  particular  part  of  the  pro- 
perty assigned,  would  not  take  away  the  title  of 
the  assignor  to  other  property,  as  to  which  there 
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had  been  due  diligence.    The  question,  as  to  the  |  with  notice.     These  decisions  do  not  maintain 


validity  of  such  an  assignment,  reduces  itself  to 
a  question  of  gootl  faith,  valuable  consideration, 
and  reasonable  diligence.  D' Wolf  v .  Harris,  4 
Mason's  C.  C.  R.  537. 

18.  An  insolvent  debtor  has  a  right  to  prefer 
one  creditor  to  another  in  payment,  by  an  assign- 
ment made  bona  fide  ;  and  no  subsequent  attach- 
ment, or  subsequently  acquired  lien  will  avoid 
such  assignment.  Spring  et  al.  v.  S.  C.  Insurance 
Company  et  al,  8  Wheat.  268  ;  5  Cond.  Rep.  434. 

19.  Such  an  assignment  made,  includes  choses 
in  action,  as  a  policy  of  insurance;  and  will  en- 
title the  assignee,  in  case  of  loss,  to  receive  from 
the  underwriters  the  amount  insured:  and  it  is 
not  necessary  that  such  an  assignment  should  be 
accompanied  by  an  actual  delivery  of  the  policy. 
Ibid. 

20.  Every  debtor  has  a  legal  right  to  assign 
property  for  the  security  of  debts  due  by  him ; 
and  so  far  from  such  act  being  reprehended  by 
the  law,  it  is  justified  and  approved.  Pearpoird 
and  Lord  v.  Graham,  4  Wash.  C.  C.  R.  232. 

21.  In  general,  the  want  of  possession  is  not 
merely  an  evidence  or  badge  of  fraud  ;  but  con- 
stitutes, in  itself;  a  fraud,  which  renders  the 
transaction,  as  to  creditors,  void.  Meeker  \.  Wil- 
son, 1  Gallis.  C.  C.  R.  419. 

22.  Without  undertaking  to  suggest,  whether, 
in  any  case,  the  want  of  possession  of  the  thing 
sold,  constitutes,  per  se,  a  badge  of  fraud ;  or  is 
only,  prima  facie,  a  presumption  of  fraud;  it  is 
sufficient  to  say,  that  in  case  even  of  an  absolute 
sale  of  personal  property,  the  want  of  such  pos- 
session is  not  presumption  of  fraud,  if  possession 
cannot,  from  the  circumstances  of  the  property, 
be  within  the  power  of  the  parties.  Conrad  v. 
The  Atlantic  Ins.  Co.,  1  Peters,  449. 

23.  In  cases  where  the  sale  is  not  ab.solute, 
but  conditional,  the  want  of  possession,  if  con- 
sistent with  the  stipulations  of  the  parlies,  and, 
a  fortiori,  if  flowing  directly  from  them,  has 
never  been  held  to  be,  per  se,  a  badge  of  fraud. 
Ibid. 

24.  If,  at  the  tinie  of  the  transfer,  the  property 
was  out  of  the  country,  possession  must  be  taken 
within  a  reasonable  time  after  its  return,  or  the 
grant  will  be  held  fraudulent.  Meeker  y.  Wilson, 
1  Gallis.  C.  C.  R.  419. 

25.  Notice  to  a  judgment  creditor,  of  an  as- 
signment of  the  property  of  his  debtor,  where 
possession  had  not  been  taken  under  the  assign- 
ment, does  not  affect  the  right  of  the  sheriff  or 
the  creditor  to  seize  the  property  in  execution, 
as  the  property  of  the  assignor.     Ibid. 

26.  In  proceedings  to  set  aside  a  conveyance 
of  real  estate,  made  in  fraud  of  creditors,  it  is 
not  necessary  to  make  a  mortgagee  of  the  estate 
a  party,  his  rights  under  the  mortgage  not  being 
brought  in  question.  Venable  et  al.  v.  The  Bank 
of  the  United  States,  2  Peters,  107. 

27.  A  conveyance  of  the  whole  of  his  property 
by  a  husband  to  trustees,  for  the  benefit  of  his 
wife  and  his  issue,  is  a  voluntary  conveyance ; 
and  is  at  this  day  held  by  the  courts  of  England 
to  be  ab.solutely  void  under  the  statute  of  the 
twenty-seventh  of  Elizabeth,  against  a  subse- 
quent purchaser,  even  although  he  purchased 


that  a  transaction  valid  at  the  time,  is  rendered 
invalid  by  the  subsequent  act  of  the  party.  They 
do  not  maintain  that  the  character  of  the  trans- 
action is  changed  ;  but  that  testimony  afterwards 
furnished,  may  prove  its  real  character.  The 
subsequent  sale  of  the  property  is  carried  back 
to  the  deed  of  settlement,  and  considered  as 
proving  that  deed  to  have  been  executed  with  a 
fraudulent  intent  to  deceive  a  subsequent  pur- 
chaser. Cathcart  et  al.  v.  Robinson,  5  Peters, 
264. 

28.  A  subsequent  sale,  without  notice,  by  a 
person  who  had  made  a  settlement  not  on  valu- 
able consideration,  was  presumptive  evidence 
of  fraud ;  which  threw  on  those  claiming  under 
such  settlement  the  burden  of  proving  that  it 
was  made  bona  fide.  This  principle,  therefore, 
according  to  the  uniform  course  of  the  supreme 
court,  must  be  adopted  in  construing  the  statute 
of  the  twenty-seventh  of  Elizabeth,  as  it  applies 
to  this  case.     Ibid. 

29.  Even  if  the  grantor  in  deeds  be  justly 
chargeable  with  fraud,  but  the  grantees  did  not 
participate  in  it;  and  when  they  received  their 
deeds  had  no  knowledge  of  it,  but  accepted  the 
same  in  good  faith;  the  deeds  upon  their  face 
purporting  to  convey  a  title  in  fee,  and  showing 
the  nature  and  extent  of  the  premises :  there 
can  be  no  doubt  the  deeds  do  give  colour  of  title 
under  the  statute  of  limitation.  Gregg  v.  The 
Lessee  of  Sayre  and  Wife,  8  Peters,  244. 

30.  G.,  the  executor  of  his  father,  who  had 
devised  his  estate  to  G.  and  his  other  children, 
sold  the  estate  and  became  himself  the  pur- 
chaser of  it;  and  in  order  to  secure  the  portions 
of  the  other  devisees,  who  were  minors,  con- 
fessed a  judgment,  June  1,  1819,  on  a  promissory 
note,  in  favour  of  two  persons,  without  their 
knowledge,  in  a  sum  supposed  to  be  sufficient 
to  be  a  full  security  for  the  amount  of  the  por- 
tions of  the  minors.  The  judgment  was  kept  in 
full  operation  by  executions  regularly  issued 
upon  it ;  so  as,  under  the  laws  of  South  Carolina, 
to  bind  the  property  of  G.  He  was  then  engaged 
in  mercantile  pursuits,  and  ha:d  other  property 
than  that  so  purchased  by  him.  G.  afterwards 
became  insolvent,  and  the  claims  of  the  devisees 
of  his  father,  under  the  judgment,  were  contest- 
ed by  his  creditors  as  fraudulent ;  the  plaintiffs, 
in  the  judgment,  having  no  knowledge  of  it  when 
it  was  confessed,  the  amount  of  the  sum  due  to 
the  co-devisees  not  having  been  ascertained 
when  it  was  confessed,  no  declaration  of  trust 
having  been  executed  by  the  plaintiffs,  and  false 
representations  of  his  situation  having  been  made 
by  G.  after  the  judgment,  whereby  his  creditors 
were  induced  to  give  him  time  on  a  judgment 
confessed  to  them  subsequently.  The  judgment 
of  June  1,  1819,  was  held  to  be  valid,  and  the 
plaintiffs  in  that  judgment  entitled  to  the  pro- 
ceeds of  the  sales  of  the  estate  of  G.,  for  the 
satisfaction  of  the  amount  actually  due  to  the 
co-devisees  by  G.  Bank  of  Georgia  v.  Higgin- 
bottom,  9  Peters,  48. 

31.  Upon  principle  and  authority,  to  make  an 
antinuptial  settlement  void  as  a  fraud  upon  cre- 
ditors, it  is  necessary  that  both  parties  should 
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concur  in,  or  have  cognizance  of  the  intended 
fraud.  If  the  settler  alone  intend  a  fraud,  and 
the  other  party  have  no  notice  of  it,  but  is  inno- 
cent of  it ;  the  wife  is  not,  and  cannot  be  affected 
by  it.  Marriage,  in  contemplation  of  the  law,  is 
not  only  a  valuable  consideration  to  support  such 
a  settlement,  but  is  a  consideration  of  the  highest 
value,  and  from  motives  of  the  soundest  policy, 
is  upheld  with  a  strong  resolution.  The  husband 
and  wife,  parties  to  such  a  contract,  are  there- 
fore deemed,  in  the  highest  sense,  purchasers 
for  a  valuable  consideration ;  and  so  that  it  is 
bona  fide,  and  without  notice  of  fraud,  brought 
home  to  both  sides,  it  becomes  unimpeachable 
by  creditors.  Magniac  v.  Thompson,  7  Peters, 
348. 

32.  Fraud  may  be  imputed  to  the  parties, 
either  by  direct  co-operation  in  the  original  de- 
sign, at  the  time  of  its  concoction,  or  by  con- 
structive co-operation  from  notice  of  it,  and  car- 
rying the  design  upon  such  notice  into  operation. 
Ibid. 

33.  Among  creditors  equally  meritorious,  a 
debtor  may  con.scientiously  prefer  one  to  an- 
other; and  it  can  make  no  difference  that  the 
preferred  creditor  is  his  own  wife.     Ibid. 

34.  Marriage  articles  or  settlements  are  not 
required  by  the  laws  of  New  Jersey  to  be  re- 
corded, but  only  conveyances  of  real  estate : 
and  as  to  conveyances  of  real  estate,  the  omis- 
sion to  record  them  avoids  them  only  as  to  pur- 
chasers and  creditors,  leaving  them  in  full  force 
between  the  parties.     Ibid. 

35.  A  purchase  was  made  of  one  hundred  and 
ninety-eight  boxes  of  sugar,  for  which  certain 
acceptances,  drawn  by  the  purchaser,  and  en- 
dorsed and  accepted  for  his  accommodation, 
were  to  be  given  to  secure  payment.  The  sugars 
were  to  be  shipped  on  board  of  a  ship  belonging 
to  the  purchaser,  then  lying  in  the  same  port, 
and  bound  on  a  foreign  voyage.  The  accept- 
ances were  to  be  delivered  upon  the  return  of 
the  purchaser  from  Boston :  he  failed,  and  as- 
signed his  property.  During  his  absence,  a  part 
of  the  sugars  were  put  on  board  of  the  ship. 
After  his  return,  he  kept  his  own  failure  a  se- 
cret, and  also  the  failure  of  his  endorsers  and 
acceptor,  and  procured  a  delivery  of  the  residue 
of  tiae  sugars,  on  the  faith  that  the  acceptances 
were  to  be  duly  given.  Held^  by  the  circuit 
court,  that  if  the  delivery  of  the  sugars,  under 
these  circumstances,  was  not  intended  by  the 
parties  to  be  an  absolute  delivery,  but  a  delivery 
on  condition  only,  that  the  terms  of  the  contract 
were  complied  with;  tlien  the  vendor  might  re- 
claim the  sugars;  and  his  property  in  them  was 
not  gone.  It  was  further  held,  that  if  the  deli- 
very of  the  sugars,  after  the  failure,  was  proved 
by  a  fraudulent  suppression  of  that  fact,  the  de- 
livery, as  to  that  portion,  was  altogether  without 
any  legal  validity,  whatever  might  be  the  case 
as  to  the  other  parcels.  D^Wolf.  jr.  v.  Babbelt, 
4  Mason's  C.  C.  R.  289. 

36.  Want  of  possession  of  real  estate  is  not,  as 
it  is  of  personal  estate,  a  presumption  of  fraud. 
Peltiplace  v.  Sayles,  4  Mason^s  C.  C.  R.  312. 

37.  Where  A  made  an  assignment  of  a  vessel 
\t  sea,  in  trust  to  B,  to  indemnify  B  for  endorse- 


ments, and  also  to  pay  the  demands  of  certain 
other  creditors  named  in  the  conveyance:  Held, 
that  the  taking  possession  of  the  vessel  by  B,  in 
a  reasonable  time  and  manner  after  her  return, 
would  be  a  sufficient  delivery  and  possession  to 
support  the  assignment)  although  the  creditor 
of  it  should  attach  the  vessel  before  such  posses- 
sion was  attained :  Held,  also,  that  it  was  not 
necessary  to  the  validity  of  the  assignment,  that 
the  creditors  should  be  technical  parties  to  it, 
nor  that  their  assent  should  in  any  manner  be 
given  to  it  at  the  time  of  its  execution,  if  they 
assented  before  any  attachment  of  the  property. 
Held,  further,  that  the  assignment  being  for  the 
benefit  of  the  preferred  creditors  unconditionally, 
and  without  any  stipulation  for  a  release  or  other- 
wise, the  law  would,  in  such  a  case,  presume 
the  assent  of  the  creditors.  Wheeler  v.  Sumner^ 
4  Mason's  C.  C.  R.  183. 

38.  If  a  marriage  contract  is  executed,  the 
wife  is  a  purchaser,  and  the  contract  is  valid 
though  the  husband  was  in  debt  at  the  time. 
Magniac  v.  Thompson,  Baldwin's  C.  C.  R.  353. 

39.  It  is  a  general  principle,  that  a  voluntary 
conveyance,  made  by  a  person  indebted  at  the 
time,  is  void  as  to  the  creditors  whose  debts 
existed  when  the  gift  was  made.  But,  though 
the  fact  of  the  donor's  being  indebted  at  the 
time  of  such  voluntary  conveyance,  is  a  strong 
badge  of  fraud ;  yet,  where  the  donor's  fortune 
was  ample,  and  a  gift  made  by  him  to  his  daugh- 
ter at  her  marriage  was  comparatively  trivial, 
and  the  husband  received  and  retained  posses- 
sion of  the  subject  of  the  gift;  though  the  donor 
afterwards  became  insolvent,  the  court  refused 
to  set  aside  the  gift  as  fraudulent ;  a  rea.sonable 
advancement  made  under  such  circumstances 
not  being  embraced  by  the  statute  of  frauds. 
Hopkirk  v.  Randolph  el  al.,  2  Brockenb.  C.  C.  R. 
132.     See  also  7  Peters,  204. 

40.  Querij,  How  far  the  intervening  marriage 
of  the  daughter  would  affect  a  question,  as  be- 
tween the  creditors  of  the  donor,  and  the  hus- 
band of  the  daughter  ?  Would  the  subsequent 
or  contemporaneous  marriage  of  the  daughter 
render  valid  a  gift  which,  independent  of  that 
marriage,  would  be  void  as  to  the  antecedent 
creditors  of  the  donor?  It  seems,  that  if  the 
gift  should  be  considered,  in  any  fair  construc- 
tion, as  the  inducement  to  the  marriage,  the 
marriage  would  give  validity  to  a  gift,  which, 
otherwise,  would  be  void  as  to  the  creditors. 
Ibid. 

41.  It  seems,  that  where  a  father  executes  a 
voluntary  bond  to  his  son-in-law,  the  obligee 
will  not  be  held  responsible  to  the  prior  creditors 
of  the  father,  for  the  money  actually  received 
in  payment,  in  whole  or  in  part,  of  the  bond  ; 
such  voluntary  bond  not  being  within  the  statute 
of  frauds.     Ibid. 

42.  If  several  voluntary  conveyances  are  made 
to  different  individuals,  which  are  fraudulent  as 
to  creditors,  the  donees  will  not  be  held  liable 
only  for  the  proportions  which  their  respective 
gifts  bear  to  the  debts  of  the  donor,  but  the 
whole  of  every  such  gift  will  be  subject  to  the 
payment  of  the  debts  of  the  donor.     Ibid. 

43.  T.  R.  conveyed  lands  to  his  three  sons, 
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without  valuable  consideration,  who  conveyed 
them  away  to  third  persons.  Query,  Are  the 
lands  in  the  hands  of  a  purchaser,  liable  to  the 
claim  of  a  creditor  of  the  father  ?  However  this 
may  be,  the  creditor  cannot  be  compelled  to 
proceed  against  such  purchaser ;  and  no  decree 
would  be  rendered  against  him,  in  aid  of  a  vo- 
lunteer, who  was  able  to  pay  the  debt.     Ibid. 

44.  The  statute  of  frauds  avoids  all  covenous 
conveyances  made  with  intent  to  delay,  hinder, 
or  defraud  creditors,  but  does  not  e.vtend  to  con- 
veyances made  on  valuable  consideration  and  in 
good  faith  ;  therefore,  where  husband  and  wife 
made  a  conveyance  of  land  to  trustees,  for  the 
use  and  benefit  of  the  wife,  in  consideration  of 
the  wife's  relinquishing  her  right  of  dower  in 
other  lands,  for  the  payment  of  her  husband's 
debts,  although  the  value  of  the  right  of  dower 
was  only  about  a  third  of  the  value  of  the  land 
conveyed  for  her  benefit,  yet  such  conveyance 
is  not  absolutely  void,  but  in  a  court  of  law  must 
be  adjudged  to  be  valid.  Wright  and  Cooke  v. 
Stanard,  2  Brockenb.  C.  C.  R.  311. 

45.  The  circuit  court,  notwithstanding  the 
restrictive  clause  in  the  judiciary  act  of  1789, 
ch.  20,  sec.  11,  has  jurisdiction  in  a  suit  in  equity 
brought  by  a  judgment  creditor  against  his  debtor 
and  others,  (they  being  citizens  of  different 
states,)  to  set  asitle  conveyances  made  in  fraud 
of  creditors,  although  the  ground  of  the  judg- 
ment was  a  negotiable  chose  in  action,  on  which, 
before  judgment,  a  suit  could  not  have  been 
maintained  in  such  court.  Bean  v.  Smith,  2  Ma- 
son's C.  C.  R.  252. 

46.  Where,  in  Rhode  Island,  a  judgment  debtor 
had  conveyed  his  real  estate  to  defraud  his  cre- 
ditors, and  had  afterwards  been  committed  to 
jail,  and  been  discharged  from  imprisonment  on 
taking  the  poor  debtor's  oath  under  the  laws  of 
that  state,  which  could  only  be  obtained  by  a 
person  having  no  property  to  support  himself  in 
jail,  or  to  pay  prison  charges,  it  was  held  that  a 
bill  in  equity  being  to  set  aside  the  fraudulent 
conveyance,  and  to  charge  the  real  estate  with 
the  judgment  debt,  notwithstanding,  by  the  laws 
of  that  state,  while  the  debtor  was  alive,  and 
lived  within  that  state,  such  real  estate  would 
not  be  directly  liable  to  be  taken  into  execution. 
Ibid. 

47.  Where  a  conveyance  has  been  made  with 
the  meditated  intent  to  defraud  creditors,  it 
should  not  be  permitted  to  stand  as  security  in 
the  hands  of  the  grantee,  for  advances  made 
on  account  of  such  conveyance  to  the  grantor. 
Ibid. 

48.  A  bona  fide  purchaser,  without  notice 
from  a  grantee,  to  whom  property  has  been  con- 
veyed to  defraud  creditors,  is  entitled  to  hold  the 
same  against  the  creditors  of  the  grantor.    Ibid. 

49.  A  bill  in  equity  lies  in  the  circuit  court, 
to  set  aside  convej-ances  made  in  fraud  of  cre- 
ditors ;  (the  parties  being  citizens  of  different 
states.)  for  there  is  not,  in  the  proper  sense  of 
the  term,  "a  plain,  adequate,  and  complete  re- 
medy" at  law,  within  the  meaning  of  the  six- 
teenth section  of  the  judiciary  act  of  1789,  ch. 
20,  which  is  merely  affirmative  of  the  general 
doctrines  of  courts  of  equity.     Ibid. 


50.  Notwithstanding  a  judgment,  the  court 
will,  where  the  judgment  creditor  asks  relief 
against  a  fraudulent  conveyance,  look  into  the 
original  consideration,  and  give  the  creditor  only 
what,  on  the  whole,  appears  due  to  him.     Ibid. 

51.  A  bona  fide  purchaser,  for  a  valuable  con- 
sideration, without  notice  of  any  fraud  in  the 
grant  to  his  vendor,  shall  hold  the  estate  against 
the  original  grantor  and  his  heirs.  Dexter  v. 
Harris,  2  Mason's  C.  C.  R.  531. 

52.  The  declarations  of  the  debtor  are  not 
evidence  to  defeat  the  title  of  the  grantor,  under 
a  conveyance  alleged  to  be  fraudulent.  Magniac 
and  Company  v.  Thompson,  1  Baldwin's  C.  C.  R. 
357. 

53.  A  contract  or  conveyance,  in  considera- 
tion of  a  future  marriage,  is  within  the  sixth  sec- 
tion of  the  statute  of  13  Elizabeth,  if  bona  fide, 
and  without  notice  of  fraud.  Marriage  is  a  con- 
sideration as  valuable  as  money,  if  bona  fide, 
&c.     Ibid. 

54.  If  a  contract  before  marriage  could  be 
enforced  at  law  or  in  equity,  the  voluntary  per- 
formance by  the  husband  is  as  valid  as  if  done 
under  a  judgment  or  decree,  and  is  as  good 
against  creditors  who  have  no  lien.     Ibid. 

"55.  Where,  by  the  marriage  articles,  the  hus- 
band was  to  erect  a  house  and  furnish  it  as  he 
thought  fit,  an  indiscreet  expenditure  for  furni- 
ture is  not,  per  se,  fraudulent  against  creditors, 
unless  it  is  so  extravagant  as  at  first  blush  to 
indicate  a  fraudulent  motive.  The  creditors  of 
the  husband  may  take  the  excess.     Ibid.  364. 

56.  Where  the  sum  stipulated  by  articles  be- 
fore marriage  has  not  been  made  up,  the  hus- 
band may  do  it  afterwards,  on  the  eve  of  a  judg- 
ment against  him,  if  done  in  performance  of  the 
articles,  or  so  accepted  by  the  trustee.     Ibid. 

57.  The  rule  which  has  uniformly  been  ob- 
served by  the  supreme  court  in  construing  sta- 
tutes, is  to  adopt  the  construction  made  by  the 
courts  of  the  country,  by  whose  legislature  the 
statute  was  enacted.  This  rule  may  be  suscep- 
tible of  some  modification  when  applied  to  Bri- 
tish statutes  which  are  adopted  in  any  of  the 
states.  By  adopting  them  they  become  our  own, 
as  entirely  as  if  they  had  been  enacted  by  the 
legislature  of  the  state.  Cathcart  et  al.  v.  Robin- 
son, 5  Peters,  264. 

58.  The  construction  which  British  statutes 
had  received  in  England  at  the  time  of  their 
adoption  in  this  country,  indeed  to  the  time  of 
the  separation  of  this  country  from  the  British 
empire,  may  very  properly  be  considered  as  ac- 
companying the  statutes  themselves,  and  form- 
ing an  integral  part  of  them.  But  however  subse- 
quent decisions  may  be  respected,  and  certainly 
they  are  entitled  to  great  respect,  their  absolute 
authority  is  not  admitted.  If  the  English  courts 
vary  their  construction  of  a  statute  which  is 
common  to  both  countries,  we  do  not  hold  our- 
selves bound  to  fluctuate  with  them.     Ibid. 

59.  At  the  commencement  of  the  American 
revolution,  the  construction  of  the  statute  of 
Elizabeth  seems  to  have  been  settled.  Ihe 
leaninc^  of  the  courts  towards  the  opinion  that 
every  "voluntary  settlement  would  be  deemed 
void"  as   to    subsequent    purchasers    was   very 
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Strong :  ar.d  few  cases  are  to  be  found  in  which 
such  conveyance  has  been  sustained.  But  those 
decisions  seem  to  have  been  made  on  the  prin- 
ciple that  such  subsequent  sale  furnishes  a  strong 
presumption  of  a  fraudulent  intent,  which  threw 
on  the  person  claiming  under  the  settlement  the 
burthen  of  proving  it  from  the  settlement  itself, 
or  from  extrinsic  circumstances,  to  be  made  in 
good  faith,  rather  than  as  furnishing  conclusive 
evidence,  not  to  be  repelled  by  any  circum- 
stances whatever.     Ibid. 

60.  The  statute  of  frauds  in  New  York,  is  a 
transcript  on  this  subject;  of  the  statute  of  29 
Charles  II.,  ch.  3.  It  declares  that  no  action 
shall  be  brought  to  charge  a  defendant  on  a  spe- 
cial promise  for  the  debt,  default,  or  miscarriage 
of  another,  unless  the  agreement,  or  some  memo- 
randum, or  note  thereof,  be  in  the  writing  and 
signed  by  the  party,  or  by  some  one  by  him  au- 
thorized. The  words  '= collateral"  or  "  original" 
promise,  do  not  occur  in  the  statute;  and  have 
been  introduced  by  courts  to  explain  its  objects, 
and  expound  its  true  interpretation.  D^Wolfv. 
Rabaud  et  al.,  1  Peters,  499. 

61.  Whether,  by  the  true  intent  of  the  statute 
of  frauds,  it  was  to  extend  to  cases  where  the 
collateral  promise  (so  called)  was  a  part  of  the 
original  agreement,  and  founded  on  the  same 
consideration,  moving  at  the  same  time,  between 
the  parties;  or  whether  it  was  confined  to  cases 
where  there  was  already  a  subsisting  debt  or 
derriand,  and  the  promise  was  merely  founded 
upon  a  subsequent  and  distinct  understanding, 
might,  if  the  point  were  entirely  new,  deserve 
very  grave  deliberation.  But  it  has  been  closet! 
within  very  narrow  limits  by  the  course  of  the 
authorities,  and  seems  scarcely  open  for  general 
examination,  at  least  in  those  states  where  the 
English  authorities  have  been  fully  recognised 
and  adopted  in  practice.     Ibid. 

62.  If  A  agree  to  advance  B  a  sum  of  money, 
for  which  B  is  to  be  answerable,  hut  at  the  same 
time  it  is  expres.sly  upon  the  understanding  that 
C  will  do  some  act  for  the  security  of  A,  and 
enter  into  an  asreernent  with  A  for  that  purpose, 
it  would  scarcely  seem  a  case  of  mere  collateral 
undertaking.  b\it  rather  a  trilateral  contract. 
The  contract  of  B  to  repay  the  money,  is  not  co- 
incident with,  nor  the  same  contract  with  C  to 
do  tlie  act.  Each  is  an  original  promise  ;  though 
the  one  maybe  deemed  subsidiary  or  secondary 
to  the  other.  The  original  consideration  flows 
from  A,  not  solely  upon  the  promise  of  either  B 
or  C,  but  upon  the  promise  of  both,  diverso  in- 
tuila,  and  each  brconu-s  liable  to  A,  not  upon  a 
joint,  but  a  several  original  undertaking.  Each 
is  a  direct  original  promise,  founded  upon  the 
same  consideration.     Ibid.  500. 

63.  The  case  of  Wain  v.  VVarlters,  5  East,  10, 
was  the  first  case  which  settled  the  point,  that 
it  was  necessary,  in  order  to  escape  from  the 
statute  of  frauds,  that  the  agreement  shoukl  con- 
tain the  considei-ation  lor  the  promise  as  well  as 
the  promise  itself.  If  it  contain  it,  it  has  since 
been  determined  that  it  is  wholly  immaterial 
whether  the  consideration  be  stated  in  express 
terms,  or  by  necessiiry  implication.  That  case 
has  been  adopted,  to  a  limited  extent,  by  the 


courts  of  New  York,  into  its  jurisprudence,  as  a 
sound  construction  of  the  statutes.     Ibid.  501. 

64.  The  statute  of  frauds  in  Maryland  requires 
written  evidence  of  the  contract,  or  a  court  can- 
not decree  performance.  The  words  of  the  sta- 
tute are,  "  unless  the  agreement  upon  which 
such  action  shall  be  brought,  or  some  memo- 
randum or  note  thereof,  shall  be  in  writing, 
signed  by  the  party  to  be  charged  therewith,  or 
by  some  other  person  by  him  thereto  lawfully 
authorized."     Barry  v.  Coombe,  1  Peters,  640. 

65.  A  note  or  memorandum  in  writing  of  the 
agreement  between  parties,  is  sufficient  under 
the  statute  of  frauds  of  Maryland  ;  and  in  order 
to  obtain  specific  performance  in  equit)',  the  note 
in  writing  must  be  sufficient  to  sustain  an  action 
at  law.  The  form  is  not  regarded,  or  the  place 
of  signature,  provided  it  be  in  the  handwriting 
of  the  party,  or  his  agent,  and  furnish  evidence 
of  a  complete  and  practicable  agreement.  A 
court  of  equity  will  supply  no  more  than  the 
ordinary  incidents  to  such  an  agreement,  such 
as  the  ingredients  of  a  complete  transfer,  usual 
covenants,  &c.     Ibid.  650. 

66.  An  examination  of  the  cases  will  show 
that  courts  of  equity  are  not  particular  with  re- 
gard to  the  direct  and  immediate  purpose  for 
which  the  written  evidence  of  the  contract  was 
created.  It  is  written  evidence  which  the  sta- 
tute requires ;  and  a  note,  and  even  in  one  case 
a  letter,  the  object  of  which  was  to  annul  the 
contract,  on  a  ground  really  not  unreasonable, 
was  held  to  bring  a  case  within  the  provisions 
of  the  statute.     Ibid.  651. 

67.  Where,  in  an  account  stated  by  the  par- 
ties, in  the  handwriting  of  the  defendant,  his 
name  being  written  by  him  at  the  head  of  the 
account,  a  balance  was  acknowledged  to  be  due 
by  him  to  the  complainant  in  the  bill  for  a  spe- 
cific performance,  there  was  the  following  cre- 
dit :  ''By  my  purchase  of  your  half,  E.  B.  wharf 
and  premises  this  day  agreed  upon  between  us, 
^$7578  63  ;"  it  was  held  to  be  a  sufficient  memo- 
randum in  writing,  under  the  statute  of  frauds 
of  Maryland,  upon  which  the  court  could  decree 
a  specific  performance  of  the  sale  of  the  estate 
referred  to  ;  other  matters  appearing  in  evidence, 
and  by  the  admissions  of  the  defendant  in  his 
answer,  to  show  the  particular  property  desig- 
nated by  ''  your  half  E.  B.  wharf  and  premises." 
Ibid.  661. 

68.  In  cases  not  absolutely  closed  by  autho- 
rity, the  supreme  court  has  always  expressed  a 
strong  inclination  not  to  extend  the  operation  of 
the  statute  of  frauds  so  as  to  embrace  original 
and  distinct  promises,  made  by  difierent  persons 
at  the  same  time  upon  the,  same  general  con- 
sideration.    Townley  v.  SumraU,  2  Peters,  182. 

69.  If  A  says  to  B,  pay  so  much  money  to  C, 
and  1  will  repay  it  to  you,  it  is  an  original  inde- 
pendent promise  ;  and  if  the  money  is  paid  upon 
the  faith  of  it,  it  has  been  always  tleemed  an 
obligatory  contract,  even  though  it  be  by  parol ; 
because  there  is  an  original  consideration  mov- 
ing between  the  immediate  parties  to  the  con- 
tract.    Ibid. 

70.  A  bill  was  filed  in  the  circuit  court  of  the 
Unitetl  Slates  for  the  district  of  Kentucky,  claim- 


FRAUDULENT  CONVEYANCE. 


791 


Fraudulent  Conveyance. 


ing  certain  lands  in  Kentucky,  under  an  agree- 
ment by  parol,  by  Carrington  with  Williams,  for 
an  exchange  of  lands,  and  in  which  exchange 
C,  the  husband  and  devisor  of  the  claimant, 
agreed  to  give  certain  lands  then  owned  by  him 
in  Virginia  to  W.,  and  of  which  W.  took  posses- 
sion, and  part  of  which  he  sold,  and  for  which 
W.  was  to  convey  certain  military  lands  in  Ken- 
tucky to  C.  The  bill  prayed  that  the  heir  of 
W.  should  be  decreed  to  convey  the  lands:  and 
that  certain  persons  who.  knowing  of  the  agree- 
ment between  C.  and  \V.,  had  purchased  from 
the  heir  of  W.,  and  who  had  obtained  from  the 
heir  of  W.  the  legal  title  to  a  part  of  the  same 
lands,  should  be  decreed  to  convey  the  same  to 
the  complainant.  The  court  held  :  —  that  al- 
though the  statute  of  frauds  avoids  parol  con- 
tracts for  lands,  yet  the  complete  execution  of 
the  contract  in  this  case  by  Carrington,  by  con- 
veying to  Williams  the  land  he  agreed  to  give 
to  Williams  in  exchange,  prevents  the  operation 
of  the  statute  in  this  case.  This  was  undoubt- 
edly supposed  in  Virginia  to  be  the  sound  con- 
struction of  the  statute,  when  this  contract  was 
made ;  and  as  the  lands  then  lay  in  Virginia. 
Kentucky  being  then  a  part  of  that  state,  this 
construction  forms  the  law  of  the  contract. 
Caldxvell  v.  Carrington,  9  Peters,  86. 

71.  A  father,  in  1783,  made  a  voluntary  deed 
of  gift  of  certain  slaves  to  his  only  son,  and 
possession  followed  and  accompanied  the  deed  ; 
in  1785  the  father  died,  having  appointed  his 
wife  and  another,  executrix  and  executor  of  his 
last  will.  Subsequently,  the  son  and  donee 
qualified  as  administrator  de  bonis  non,  upon 
his  father's  estate;  and  in  that  capacity,  a  judg- 
ment at  law,  quando  assets,  was  rendered  ag-ainst 
him  for  a  considerable  sum  of  money,  the  jury 
having  found  for  the  administrator  on  the  plea 
of  fully  administered.  Many  years  after  the 
date  of  this  judgment,  the  plaintiffs  filed  a  bill 
in  chancery  against  the  administrator  and  others, 
assailing  the  deed  of  1783,  as  fraudulent  as  to 
creditors,  and  claiming  to  have  their  debt  dis- 
charged out  of  the  property  conveyed  by  that 
deed.  Held,  that  the  slaves  conveyed  by  such 
voluntary  deed,  are  not  assets  in  the  hands  of 
the  representative  of  the  donor's  estate,  although 
such  representative  was  the  donee  himself.  Back- 
house, AdrnW,  v.  JetCs  Admrs  ct  al.,  1  Brockenb. 
C.  C.  R.  500. 

72.  Although  such  voluntary  deed  is  void  as 
to  creditors,  whether  the  transaction  involves 
moral  turpitude  or  not,  it  vests  in  the  donee  a 
title  that  is  good  against  all  the  world  save  cre- 
ditors, and  defeasible  by  them  only.  Though 
creditors  have  a  claim  upon  the  slaves  conveyed 
by  such  deed,  for  the  payment  of  their  debts, 
they  have  no  title  to  the  slaves  themselves.  The 
donee  does  not  seem  to  be  a  mere  trustee  for 
creditors,  and  is  not  liable  for  the  hires  and  pro- 
fits of  the  slaves  and  their  issue,  or  for  interest 
on  the  sales  of  such  as  have  been  sold  from  the 
time  that  he  received  them,  or  that  the  slaves 
were  sold ;  but  he  is  responsible  only  for  the 
slaves  themselves,  and  their  issue  that  were  in 
being  when  the  demand  was  made  by  creditors, 
and  their  profits  from  that  date;  and  for  the 


money  actually  received  for  those  which  have 
been  sold,  and  interest  thereon,  from  the  time 
that  the  demand  was  made,  viz.,  from  the  insti 
tution  of  the  suit.     Ihid. 

73.  R.  B.  L.,  in  1809,  then  residing  in  Virginia, 
for  a  valuable  consideration,  made  a  conveyance 
in  trust  for  the  benefit  of  his  wife,  of  certain 
personal  property  and  slaves,  which  deed  was 
duly  recorded  according  to  the  provisions  of  the 
act  of  the  legislature  of  Virginia.  The  property 
thus  conveyed,  remained  in  the  possession  of 
the  husband  and  wife  while  they  resided  in  Vir- 
ginia ;  and  in  1814,  R.  B.  L.  removed  to  the 
District  of  Columbia  with  his  wife  and  family, 
and  brought  with  him  the  slaves  and  property, 
conveyed  in  trust  for  his  wife.  In  1817,  R.  B.  L. 
borrowed  a  sum  of  money  of  the  Bank  of  the 
United  States,  on  his  promissory  note,  endorsed 
by  one  of  the  trustees  named  in  the  deed  of 
trust  of  1809.  At  the  time  the  loan  was  made, 
R.  B.  L.  executed  a  deed  of  trust  of  eleven 
slaves,  &c.,  and  among  them  were  the  slaves 
and  the  household  furniture  conveyed  by  the 
deed  of  1809,  to  secure  the  bank  for  the  amount 
of  the  loan.  In  1827  R.  B.  L.  died,  entirely  in- 
solvent. During  his  residence  in  Washington, 
being  in  reduced  circumstances,  he  sold  some 
of  the  slaves  conveyed  by  the  deed  of  1809,  for 
the  support  of  his  famil)',  without  objection  by 
his  wife,  or  her  trustees.  In  1834,  the  debt  to 
the  bank  being  unpaid,  a  bill  was  filed  against 
JNIrs.  E.  L..  the  wife  of  R.  B.  L.,  and  the  trustees, 
in  order  to  compel  the  surrender  of  the  remain- 
ing slaves  and  the  household  furniture  to  the 
trustee  for  the  bank,  for  the  sale  of  the  same,  to 
satisfy  the  debt  due  to  the  bank.  i/eW,  that  the 
deed  of  1809,  vesting  the  property  in  JNIrs.  L.'s 
trustees,  was  effectual,  according  to  the  laws  of 
Virginia,  to  protect  the  title  thereto  against  the 
subsequent  creditors,  or  purchasers,  from  R.  B. 
Lee ;  and  that  the  removal  of  R.  B.  L.  and  his 
wife  into  the  District  of  Columbia,  with  the  pro- 
perty conveyed  to  the  trustees  for  the  use  of 
Mrs.  L.,  did  not  affect  or  impair  the  validity  of 
the  deed  of  trust.  Bank  of  the  United  States  v. 
Lee  et  al,  13  Peters,  101. 

74.  A  liberal  construction  should  be  given  to 
the  clause  of  the  Virginia  statute  for  the  suppres- 
sion of  fraud.  This  is  the  well-established  rule 
in  the  construction  of  the  statute  of  Elizabeth, 
which  the  first  section  of  the  Virginia  statute 
substantially  adopts.     Ibid. 

75.  If  A  sells  or  conveys  his  lands  or  slaves  to 
B,  and  then  produces  to  another  his  previous 
paper  title,  and  obtains  credit  on  the  goods  or 
lands,  by  pledging  them  for  money  loaned,  he 
is  guilty  of  fraud;  and  if  the  true  owner  stands 
by  and  does  not  make  his  title  known,  he  will 
be  bound  to  make  good  the  contract,  on  the  prin- 
ciple, that  he  who  holds  his  peace  when  he 
ought  to  have  spoken,  shall  not  be  heard  now 
that  he  should  be  silent.  He  is  deemed,  in 
equity,  a  party  to  the  fraud.     Ibid. 

76.  A  conveyance  had  been  made  of  certain 
lands  on  the  7th  of  May,  1829.  Before  ft  could 
be  properly  recorded,  the  defendant  attached 
these  lands,  to  secure  a  note  signed  by  the  grant- 
ors on  the  8th  of  May,  1829,  the  day  following 
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the  execution  of  the  conveyance,  and  payable 
in  thirty  days,  but  which  was  antedated  as  of 
the  3d  of  April  preceding,  beinjj;  the  time  when 
the  goods  which  formed  the  consideration  of  it. 
had  been  sold  on  a  credit  of  six  months.  Held, 
that  the  antedating  the  note,  and  creating  a  pre- 
sent debt  on  which  the  attachment  of  the  lands 
was  laid,  was  not  a  fraud  upon  the  grantees,  and 
did  not  disturb  their  rights  under  the  convey- 
ance, whatever  might  be  the  validity  of  the  pro- 
ceeding as  between  the  parties.  Briggs  v. 
Fre7ich,  1  Sumner's  C.  C.  R.  643. 

77.  A  person  upon  the  eve  of  a  decree,  about 
to  be  rendered  against  him,  for  a  large  sum  of 
money,  which  it  was  admitted  would  go  far  to 
his  ruin,  made  a  conveyance  of  his  whole  pro- 
perty to  his  brother-in-law,  for  an  asserted  con- 
sideration, equal  to  its  full  value.  The  brother- 
in-law  was  a  thrifty,  industrious  man,  but  not  at 
the  time  known  to  have  property  sufficient  to 
pay  the  purchase-money,  and  as  soon  as  the 
purchase  was  made,  suffered  the  estate  to  re- 
main in  the  possession  of  the  former  tenant.  This 
conveyance  was  held  fraudulent  as  against  cre- 
ditors. Venable  v.  The  Bank  of  the  United  States, 
2  Peters,  107. 

78.  It  is  an  admitted  principle  that  a  court  of 
law  has  concurrent  jurisdiction  with  a  court  of 
chancery  in  cases  of  fraud ;  but  where  the  mat- 
ters alleged  to  be  fraudulent  are  investigated  in 
a  court  of  law^,  it  is  the  province  of  a  jury  to  find 
the  facts  and  determine  their  character.  Gregg 
V.  The  Lessee  of  Sayre  and  Wife,  8  Peters,  244. 

79.  Fraud,  it  is  said,  will  never  be  presumed, 
though  it  may  be  proved  by  circumstances. 
Now,  where  an  act  does  not  necessarily  import 
fraud  ;  where  it  has  more  likely  been  done 
through  a  good  than  a  bad  motive,  fraud  should 
never  be  presumed.     Ibid. 

80.  Where  there  is  clearly  a  bona  fide  grantor, 
the  grant  is  not  one  of  those  conveyances  within 
the  statutes  against  fraudulent  conveyances. 
Clarke  ct  al.  v.  White,  12  Peters,  178. 

81.  W.  purchased  a  lot  of  ground  in  the  city 
of  Washington,  early  in  1829,  for  one  thousand 
five  hundred  and  thirty-two  dollars,  on  a  credit 
of  one,  two,  and  three  years,  and  paid  the  notes 
at  maturity.  He  took  possession  immediately 
after  the  purchase,  and  commenced  improving 
by  erecting  buildings  on  it.  On  the  14th  of 
January,  1832,  Smith,  who  had  sold  the  land  at 
the  request  of  W.,  conveyed  it  to  a  trustee,  for 
the  benefit  of  the  infant  children  of  W.  The 
improvements  before  the  deed  amounted  in  value 
to  thre^  thousantl  dollars  ;  and  after  the  deed,  to 
twelve  hundred  dollars,  or  fifteen  hundred  dol- 
lars. He  failed  in  December.  1833,  and  the  pro- 
perty was  then  worth  about  six  thousand  dollars. 
The  deed  of  conveyance  by  Smith  was  not  re- 
corded until  within  one  day  of  the  expiration  of 
the  time  prescribed  for  recording  such  deeds  by 
the  statute  of  Maryland.  The  parties  who  made 
a  composition  of  a  large  debt  duo  to  them  by 
W.,  in  which  composition  they  sustained  a  loss 
of  thirty  per  cent.,  knew  at  the  time  of  the  com- 
position, of  the  conveyance  of  this  property  to 
the  infant  children  of  W.,  and  of  his  large  im- 
provements on  the  same,  and  made  the  compo- 


sition with  this  knowledge.  The  supreme  court 
refused  to  declare  the  agreement  of  composition 
void,  because  of  this  transaction.     Ibid. 

82.  A  voluntary  conveyance,  or  a  conveyance 
in  fraud  of  the  law,  is  not  a  nullity,  but  binds 
parties  and  privies.  Randall  v.  Phillips,  3  Ma- 
son's C.  C.  R.  378. 

83.  A  conveyance  is  fraudulent,  under  the 
statute  13  Eliz.,  ch.  5,  where  the  same  is  volun- 
tarily made  by  the  owner  of  the  land,  if  land 
be  conveyed,  the  grantor  being  indebted  at  the 
time  it  was  executed ;  the  conveyance  must 
have  been  made  with  intent  to  delay,  hinder,  or 
defraud  creditors.  Gilmore  v.  The  North  Ame- 
rican Land  Co.,  Peters'  C.  C.  R.  460. 

84.  A  fraudulent  intent  will,  in  general,  be 
presumed  from  the  fact  that  the  party  conveying 
was  indebted  at  the  time  the  conveyance  was 
executed.     Ibid. 

85.  In  an  action  for  damages  for  a  breach,  no 
evidence  of  fraud  is  admissible ;  and  if,  from 
evidence  given  in  the  course  of  the  cause,  the 
jury  should  be  disposed  to  infer  fraud,  they 
should  not  permit  it  to  influence  their  verdict. 
Willings  et  al.  v.  Consequa,  Peters'  C.  C.  R.  302. 

86.  In  a  contract  of  sale  without  warranty,  if 
there  be  no  fraud  on  the  part  of  the  seller,  he  is 
not  answerable  for  the  quality  of  the  articles.  Ibid. 

87.  Mere  inadequacy  of  price  maybe  so  great 
as  to  be  evidence  of  fraud,  proper  to  be  submit- 
ted to  a  jury,  but  is  not  itself  a  fraud,  on  which 
a  court  of  law  will  pronounce  a  deed  to  be  abso- 
lutely void.  Wright  and  Cooke  v.  Stannai'd,  2 
Brockenb.  C.  C.  R.  311. 

88.  Although  a  court  of  equity  would  consider 
the  deed  before  described,  as  being  held  in  trust 
for  the  wife,  only  to  the  value  of  the  dower  she 
has  released,  and  for  the  creditor  as  to  the  resi- 
due; yet,  in  a  court  of  law,  the  deed  cannot  be 
sustained  in  part  and  avoided  in  part,  but  will 
be  considered  entirely  good.     Ibid. 

89.  W.  and  C.  obtained  a  judgment  at  law 
against  K.,  in  December,  1824,  and  sued  out  an 
etegit  in  November,  1826;  meanwhile,  that  is, 
in  March,  1826,  M.,  R.,  and  G.,  other  creditors 
of  K.,  obtained  a  decree  in  a  court  of  chancery, 
directing  a  sale  of  land  which  had  been  conveyed 
by  K.  to  trustees,  for  the  benefit  of  his  wife, 
(made  bona  fide,  for  valuable  though  inadequate 
consideration,)  and  that  out  of  the  proceeds  of 
the  sale,  the  trustees  for  the  wife  should  fii\st  be 
paid  the  amount  of  the  consideration  which  had 
actually  passed  from  the  wife,  and  then  the  re- 
sidue to  be  applied  to  the  extinguishment  of  the 
debts  to  said  M.,  R.,  and  G.  Held,  that  the 
judgment  creditors,  W.  and  C,  (who  had  their 
elegit  executed  whilst  the  sale  was  being  made 
under  the  decree,)  cannot  recover  the  land  in 
ejectment  against  the  purchaser  under  the  de- 
cree.    Ibid. 

90.  It  seems  that  when  a  father  executes  a 
voluntary  bond  to  his  son-in-law,  the  obligee  will 
not  be  held  responsible  to  the  prior  creditors  of 
the  father,  for  the  money  actually  received  in 
payment,  in  whole  or  in  part  of  the  bond  ;  such 
voluntary  bond  not  being  within  the  statute  of 
frauds.  Hopkirk  v.  Randolph,  2  Brockenb.  C. 
C.  R.  132. 
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91.  If  several  voluntary  conveyances  are  made 
to  different  individuals,  which  are  fraudulent 
as  to  creditors,  the  donees  will  be  held  liable 
only  for  the  proportions  which  their  respective 
gifts  bear  to  the  debts  of  the  donor;  but  the 
whole  of  every  such  gift  will  be  subjected  to  the 
payment  of  the  debts  of  the  donor.     Ibid. 

92.  Where  A  and  B,  partners,  made  certain 
conveyances  to  a  certain  creditor,  of  the  bulk  of 
their  property,  to  the  amount  of  thirty-si.\  thou- 
sand dollars,  being  at  the  same  time  indebted  to 
an  equal  amount,  and  subsequently  became 
bankrupts,  it  was  held,  that  such  a  conveyance 
was  '•  in  contemplation  of  bankruptcy,"  and  in 
fraudulent  preference  of  creditors.  Peckham  v. 
Burroivs,  3  Story's  C.  C.  R.  544. 

93.  To  constitute  a  conveyance  "in  contem- 
plation of  bankruptcy,"  it  is  not  necessary  that 
the  professed  creditor  should  know  of  the  debtor's 
insolvency,  or  should  co-operate  with  him  to  ob- 
tain a  priority  of  payment.     Ibid. 
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1.  A  bona  fide  purchaser  in  a  foreign  port,  of 
goods  captured  on  the  high  seas  in  violation  of 
our  neutral  rights,  will  be  reimbursed  in  our 
courts  for  the  freight  which  he  may  have  paid 
upon  the  captured  goods;  and  the  innocent  neu- 
tral carrier  of  such  goods,  the  same  having  been 
transhipped  in  a  foreign  port,  is  entitled  to  freight 
out  of  the  goods.  The  Fanny,  9  Wheat.  658 ;  5 
Cond.  Repr722. 

2.  Where,  by  the  terms  of  the  charterparty, 
a  party  covenants  to  load  the  whole  or  a  part  of 
the  ship,  at  a  stipulated  price,  and  fails  so  to  do, 
and  the  vessel  sails  on  the  voyage  empty,  the 
party  thus  covenanting  is  bound  to  pay  the 
whole  freight  which  would  have  been  earned,  if 
he  had  complied  with  his  covenant.  Kleine  v. 
Catara.  2  Gallis.  C.  C.  R.  61. 

3.  Freight  is  a  technical  expression.  It  does 
not  always  imply  that  it  is  the  nautum  merces, 
or  fare  for  the  transportation  of  goods.  It  is  ap- 
plied to  all  rewards,  hire  or  compensation  paid 
for  the  use  of  ships;  it  does  not  pass  to  the 
charterer,  although  the  ship  is  let  and  hired  to 
him,  and  although  the  freight  reserved  be  a 
gross  sum.  The  owner,  therefore,  has  a  lien 
upon  the  goods  carried  in  the  ship  for  such 
freight  as  he  is  entitled  to  claim,  independent  of 
any  contract  between  the  shipper  and  the  char- 
terer. Palmer  et  al.  v.  Grade  et  al.,  4  Wash.  C. 
C.  R.  110. 

4.  Freight  upon  enemies' goods,  seized  in  the 
vessel  of  a  friend,  is  always  decreed  to  the 
owner  of  a  vessel.     The  possession  of  the  pro- 
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perty  is  actually  in  the  ship's  owner;  of  which, 
by  the  general  mercantile  law  of  nations,  he  can- 
not be  deprived,  until  the  freight  due  for  the  car- 
riage of  it  is  paid.  The  Frances.)  Irvin'^s  Claim, 
8  Cranch,  418;  3  Cond.  Rep.  189. 

5.  A  neutral  ship  was  chartered  for  a  voyage 
from  London  to  St.  Michaels,  and  thence  to  St. 
Petersburg,  or  any  port  in  the  Baltic,  and  back 
to  London,  at  the  freight  of  one  thousand  gui- 
neas :  on  her  passage  to  St.  JNIichaels  she  was 
captured,  and  brought  into  a  port  of  the  United 
States  for  adjudication.  A  part  of  the  cargo  was 
condemned,  and  a  part  was  restored.  The 
freight  was  held  to  be  chargeable  upon  the 
whole  cargo;  as  well  upon  that  part  restored,  as 
that  condemned.  The  Antonia  Johanna,  1  Wheat. 
159;  3  Cond.  Rep.  525. 

6.  Where  a  vessel  is  chartered,  and  meets  an- 
other vessel  in  distress,  in  the  course  of  the  voy- 
age, and  one  of  the  charterers  is  on  board,  and 
consents  that  a  part  of  the  crew  may  go  on  board 
the  distressed  vessel,  to  assist  in  saving  her; 
this  does  not  change  the  situation  of  the  parties 
under  the  charterparty,  but  the  owner  of  the 
vessel  still  continues  to  risk  the  freight ;  and  the 
assent  of  the  charterer  can  only  be  construed  to 
charge  him  with  hazards  to  be  encountered  by 
the  cargo,  and  not  to  vary  the  contract  respect- 
ing the  freight.  Mason  v.  The  Blaireau,  2 
Cranch,  240;   1  Cond.  Rep.  397. 

7.  After  an  abandonment  of  a  vessel  is  ac- 
cepted by  the  underwriters,  they  become  owners 
for  the  voyage,  and  are  liable  for  seamen's 
wages  from  the  time  they  become  owners. 
They  are  entitled  to  the  freight  earned  from  that 
oeriod.  Hammond  v.  The  Essex  Fire  and  Ma- 
rine Ins.  Co.,  4  ]Mason's  C.  C.  R.  196. 

8.  Where  the  vessel  and  freight  are  separately 
insured,  after  an  abandonment  made  to  each  set 
of  underwriters,  the  underwriters  on  the  freight 
are  entitled  to  the  freight  earned  before  that 
time,  and  the  underwriters  on  the  vessel  to  that 
earned  after.     Ibid. 

9.  Where  the  supra-cargo  of  a  vessel  which 
had  been  captured,  the  voyage  broken  up,  and 
the  cargo  abandoned  to  the  underwriters,  had 
invested  the  proceeds  of  the  outward  shipment 
in  another  cargo,  upon  the  sales  of  which  a 
freight  has  been  made  ;  the  underwriters  are  en- 
titled to  the  profit.  Simonds  v.  Union  Ins.  Co., 
1  Wash.  C.  C.  R.  443. 

10.  When  the  outward  voyage  of  a  vessel  is 
broken  up,  and  the  vessel  insured  earns  freight 
on  her  return  voyage ;  the  underwriters  upon 
her,  on  her  outward  voyage,  have  no  claim  to 
the  freight  earned  after  the  voyage  insured  has 
been  broken  up.     Ibid. 

11.  The  master  of  a  ship  has  a  lien  on  the 
freiaht  for  all  advances  made  on  board  for  the 
ship's  use.  Query,  If  not  also  on  the  ship. 
Ship  Packet,  3  Mason's  C.  C.  R.  255. 

12.  Where  freight  is  pledged  m  a  bottomry 
bond,  it  means  the  freight  for  the  whole  voyage, 
and  not  the  freight  of  that  part  of  the  voyage 
unperformed  at  the  time  of  giving  the  bottomry 
bond.  The  Schooner  Zephyr,  3  Mason's  C.  C.  R. 
341. 

13.  The   contributory   value  of  freight  to  a 
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general  average,  is  ascertained  by  a  deduction 
of  one-third  of  the  gross  freight.  Humphrey  v. 
Union  Ins.  Co.,  3  Mason's  C.  C.  R.  429. 

14.  Where  a  vessel  has  been  captured  on  her 
voyage,  and  condemned  at  an  intermediate  port, 
and  a  part  of  her  cargo  has  been  restored  and 
sold  at  the  same  port ;  no  freight  is  due  for  the 
cargo  so  restoreil.  Sampayo  v.  Salter,  1  Mason's 
C.  C.R.  43. 

15.  The  existence  of  a  lien  on  a  cargo  for 
freight,  does  not  vary  the  legal  responsibility  of 
the  underwriter  on  such  cargo,  after  an  aban- 
donment. Caze  el  al.  v.  The  Baltimore  Ins.  Co., 
7  Cranch,  358  :  2  Cond.  Rep.  528. 

16.  Where  the  general  owner  of  a  ship  re- 
tains the  possession,  command,  and  navigation 
of  her,  and  contracts  to  carry  a  cargo  on  freight 
for  the  voyage,  the  charterparty  is  to  be  con- 
sidered a  mere  affreightment,  sounding  in  cove- 
nant :  and  the  freighter  is  not  clothed  with  the 
character  or  legal  responsibility  of  ownership. 
The  general  owner  is  also  owner  for  the  voyage. 
Marcardier  v.  Chesapeake  Ins.  Co.,  8  Cranch,  39 ; 
3  Cond.  Rep.  20. 

17.  Freight  is  not  a  charge  upon  the  salvage 
of  cargo  in  the  hands  of  the  underwriter,  whe- 
ther the  assured  is  or  is  not  the  owner  of  the 
ship.  Columbia  Insurance  Company  v.  Catlett,  12 
Wheat.  383;  6  Cond.  Rep.  541. 

18.  Freight  is  a  proper  item  of  allowance  in 
estimating  the  damages  arising  from  illegal  cap- 
ture, where  the  voyage  has  been  lost,  or  the 
cargo  been  unlivered.  But  it  is  not  to  be  allowed 
where  the  vessel  has  been  restored  with  the 
cargo  on  board,  and  in  a  situation  capable  of 
performing  the  voyage.  The  Lively,  1  Gallis.  C. 
C.  R.  315. 

19.  If  freight  is  decreed  for  the  whole  voy- 
age, the  mariner  is  entitled  to  full  wages  :  if  for 
only  a  part  of  the  voyage,  the  mariner  is  entitled 
only  to  a  pro  rata  wages,  unless  under  special 
circumstances,  as  where  the  mariner  remained 
by  the  ship,  at  the  special  request  of  the  mas- 
ter, to  preserve  and  protect  the  property  for  the 
benefit  of  all  concerned.  Brown  v.  Lull.  2  Sum- 
ner's C.  C.  R.  443. 

20.  Where  a  deviation  occurs,  the  owner  of 
the  vessel  is  responsible  to  the  freighter,  whe- 
ther insured  or  not,  if  a  loss  happen  in  conse- 
quence of  the  deviation.  Bond  v.  The  Cora,  2 
Wash.  C.  C.  R.  80. 

21.  A  freighter  is  not  entitled  to  salvage,  un- 
less by  his  act  he  discharge  the  insurer  or  owner 
of  the  vessel  from  liability  for  the  deviation  by 
which^the  property  has  been  saved.     Ibid. 

22.  Where  a  portion  of  a  vessel  which  has 
been  wrecked,  and  the  seamen  who  formed  its 
crew  are  brought  to  the  United  States  on  board 
of  another  vessel,  the  master  of  such  vessel  has 
a  lien  on  the  property  for  the  freight,  but  not  for 
the  passage-money  of  the  seamen.  Bracket  v. 
The  Hercules,  Gilpin's  D.  C.  R.  191. 

23.  Freight  on  goods  is  not  payable  till  deli- 
very at  the  port  for  which  they  are  shipped.  If 
by  stress  of  weather  or  other  cause,  a  ship  puts 
into  another  port,  and  unlades,  or  if  she  is 
wrecked  and  goods  saved,  they  must,  at  the 
expense  of  the  owners  of  the  ship,  be  trans- 


ported to  their  destined  port,  before  freight  is 
payable.  Howland  v.  The  Lavinia,  1  Aclm.  Decia. 
126. 

24.  Where  a  portion  of  a  vessel  or  her  cargo 
is  saved  by  the  meritorious  and  extraordinary 
exertions  of  the  seamen,  a  new  lien  arises  thereon 
for  their  wages,  although  the  freight  is  lost,  and 
the  original  contract  annulled.  Adams  v.  The 
Sophia,  Gilpin's  D.  C.  R.  79. 

25.  Freight,  pro  rata  itineris,  is  not  due,  un- 
less the  ow  ner  of  the  cargo  voluntarily  agrees  to 
receive  it  at  a  place  short  of  its  ultimate  desti- 
nation. Caze  and  Richaud  v.  The  Baltimore  Ins. 
Co.,  7  Cranch,  358;  2  Cond.  Rep.  528. 

26.  If  a  neutral  vessel  be  captured  on  her 
outward  voyage  from  England  to  Amelia  Island, 
carrying  a  hostile  cargo  which  is  condemned, 
and  if  by  the  charterparty  the  outward  cargo  is 
to  be  carried  free  of  freight,  but  the  homeward 
cargo  is  to  pay  at  a  certain  rate,  to  be  ascer- 
tained by  the  nature  of  the  cargo,  yet  the  court 
will  decree  freight  pro  rata  itineris  of  the  out- 
ward cargo,  to  be  assessed  upon  the  principles 
of  a  quantum  meruit.  Ship  Societe,  Martinson, 
blaster,  9  Cranch,  209;  3  Cond.  Rep.  373. 

27.  The  capture  of  a  neutral  ship,  having 
enemy's  property  on  board,  is  a  strictly  justi- 
fiable exercise  of  the  rights  of  war.  It  is  no 
wrong  done  to  the  neutral,  even  though  the  voy- 
age be  thereby  defeated.  The  captors  are  not 
therefore  answerable,  in  pocnam,  to  the  neutral 
for  the  losses  which  he  may  sustain  by  a  lawful 
exercise  of  belligerent  rights.  It  is  the  misfor- 
tune of  the  neutral,  and  not  the  fault  of  the  bel- 
ligerent. By  the  capture  the  captors  are  substi- 
tuted in  lieu  of  the  original  owners,  and  take  the 
property  cum  onere.  They  are  therefore  respon- 
sible for  the  freight  which  attached  upon  the 
property,  of  which  the  sentence  of  condemna- 
tion ascertains  them  to  be  the  rightful  owners, 
succeeding  to  the  former  proprietors.  The  An- 
tonia  Johanna,  1  Wheat.  159;  3  Cond.  Rep.  525. 

28.  The  neutral  carrier  of  enemy  goods  is 
entitled  to  his  freight.  To  this  rule  there  are 
many  exceptions.  If  the  neutral  be  guilty  of 
fraudulent  or  unneutral  conduct,  or  has  inter- 
posed himself  to  assist  the  enemy  in  carrying  on 
the  war,  he  forfeits  his  title  to  freight.  The  Com- 
mercen,  1  Wheat.  382;  3  Cond.  Rep.  604. 

29.  The  carrying  of  contraband  goods  to  the 
enemy,  the  engaging  in  the  colonial  or  coasting 
trade  of  an  enemy,  the  spoliation  of  papers,  and 
the  fraudulent  suppression  of  enemy  interests, 
occasion  a  forfeiture  of  freight.     Ibid. 

30.  By  a  charterparty,  the  sum  of  thirty  thou- 
sand dollars  was  agreed  to  be  paid  for  the  use 
or  hire  of  a  ship,  on  a  voyage  from  Philadelphia 
to  Madeira,  and  thence  to  Bombay,  and  at  the 
option  of  the  charterer  to  Calcutta,  and  back  to 
Philadelphia,  (with  an  addition  of  two  thousand 
dollars,  if  she  should  proceed  to  Calcutta,)  the. 
whole  payable  on  the  return  of  the  ship  to  Phila- 
delphia, and  before  the  discharge  of  her  cargo 
there,  in  approved  notes,  not  exceeding  an  ave- 
rage time  of  ninety  days  from  the  time  at  which 
she  should  be  ready  to  discharge  her  cargo. 
The  charterer  proceeded  in  the  ship  to  Calcutta, 
and  with  the  consent  of  the  master  (who  was 
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appointed  hy  the  ship-owners),  entered  into  an 
agreement  with  P.  &  Co.;  merchants  there,  that 
jf  they  would  make  him  an  advance  of  money, 
he  would  deliver  to  them  a  bill  of  lading  stipu- 
lating for  the  delivery  of  the  goods  purchased 
therewith  to  their  agents  in  Philadelphia,  free 
of  freight,  who  should  be  authorized  to  sell  the 
same,  and  apply  the  proceeds  to  the  repayment 
ot  the  said  advance,  unless  the  charterer's  bills, 
drawn  on  G.  and  S.,  of  Philadelphia,  should  be 
accepted  ;  in  which  event  the  agents  of  P.  &  Co. 
should  deliver  the  goods  to  the  charterer.     The 
goods  were  shipped  accordingly,  and  a  bill  of 
lading  signed  by  the  master,  with  the  clause, 
treight  for  the  said  goods  having  been  settled 
here."     The  bills  of  exchange  drawn  by  the 
charterer    were    refused    acceptance,    an-I    the 
agents  of  P.  &  Co.  demanded  the  goods,  which 
the  owners  of  the  ship  refused  to  deliver  with- 
out the  payment  of  freight:  Held,  that  the  own- 
ers of  the  ship  had  a  lien  on  these  goods  for  the 
freight.   Grade  v.  Palmer,  8  Wheat.  605  ;  5  Cond   ' 
Eep.  546.  ' 

31.  As  between  the  owner  of  the  ship,  and 
the  owner  of  the  cargo,  the  former  has  a  lien  on 
all  the  cargo  for  all  the  freight  which  has  be- 
come due  and  payable  to  him,  whether  it  be  a 
full  or  a  pro  rata  freight.  Caze  et  al.  v.  The  Bal- 
timore Ins.  Co.,  7  Cranch,  358  •  2  Cond.  Rep.  528. 

32.  In  order  to  obtain  salvage,  when  the  cargo 
IS  in  the  hands  of  the  ship-owner,  it  may  be 
necessary  for  the  underwriters  to  pay  the  amount 
of  freight,  for  which  they  have  a  lien,  as  it  may 
be  to  pay  any  other  charge  created  by  the  act 
of  the  owner  of  the  ca.rgo.     Ibid. 

33.  As,  between  the  insured  and  the  under- 
writer on  the  cargo,  the  underwriter  is  in  no 
case  answerable  for  the  payment  of  the  freight 
whether  there  be  an  abandonment  or  not.  ft  is 
a  charge  on  the  cargo,  for  which  the  underwriter 
IS  not  responsible.     Ibid. 

34.  Freight  is  always  bottomed  on  a  contract 
expressed  or  implied.  The  freight  slated  in  the 
charterparty  cannot  be  departed  from  in  the 
bills  of  lading,  as  between  the  charterer  and  the 
master.  But  if  the  charterer  abandon  his  con- 
tract, by  refusing,  or  being  unable  to  load  the 
ship  111  whole  or  in  part,  the  master  may  take  in 
goods  from  others  on  such  terms  as  they  can 
agree  upon  ;  and  such  goods  will  be  answerable 
to  the  owner  for  the  agreed  freight,  and  the  char- 
terer responsible  on  his  contract.  The  same 
consequence  would  follow  if  the  charterer  should 
put  her  up  as  a  general  ship,  and  take  in  a  cargo 
from  ditrerent  shippers  on  such  freight  as  may 
be  stipulated,  the  goods  are  liable  to  the  owner 
only  lor  tiiis  stipulated  freight.  Grade  v.  Palmer. 
4  Wash.  C.  C.  R.  110. 

35.  If  the  master,  with  the  consent  of  the 
charterer  and  both  acting  fairly,  with  an  honest 
view  to   the  benefit  of  all  concerned,  agree  to 

ake  a  cargo  free  of  freight,  and  sign  bills  of 
lading  to  that  efTect,  no  freight  is  due  by  the 
cargo  thus  circumstanced,  to  the  owner  of  the 
ves,«el.     Ibtd. 

36.  The  assignee  of  a  bill  of  lading  is  bound 
to  pay  the  freight  if  he  receive  the  soods :  unless 
the  assignor  is  bound  by  the  charteVrt/  to  pay 


It,  or  unless  the  assignee  had  bound  himself  to 
pay  It  by  an  express  agreement,  as  the  surety 
of  the  assignor.  Trask  and  Davis  v.  Duvall.  4 
Wash.  C.  C.  R.  181. 

37.  The  alleged  custom  in  Philadelphia,  to 
strike  off  one-third  of  the  gross  freight  for 
charges,  and  to  pay  two-thirds  only  to  Ihe  as- 
sured, in  a  policy  on  freight  where  a  total  loss 
has  occurred,  is  unreasonable ;  and  is  in  direct 
opposition  to  the  terms  of  the  policy.  M'-Grcoor 
V  The  Insurance  Company  of  Pennsylvania,  1 
Wash.  C.  C.  R.  39.  ' 

38.  If  the  cargo  shipped  is  not  carried  to  its 
place  of  destination,  no  freight  can  be  demanded. 
It  voluntarily  accepted  by  the  owner,  or  his 
agent  at  any  other  port,  freight,  pro  rata,  is  due; 
but  if  It  IS  received  by  compulsion,  and  the 
supra-cargo,  or  captain,  acting  for  the  benefit  of 
all,  receive  the  proceeds  thereof,  no  freic-ht  is 
earned,  or  due.  Hurtin  v.  The  Union  Insurance 
Company,  1  Wash.  C.  C.  R.  530. 

39.  The  lien  on  the  cargo  for  freight,  is  re- 
cognised by  the  common  law,  and  maritime  law: 
but  It  may  be  displaced  by  particular  circum- 
stances, which  denote  a  clear  and  determinate 
abandonment.     Ibid. 

40  A  clause  in  a  charterparty,  providing  that 
the  freight  shall  be  paid,  '« in  five  days  after 
(brig  s)  return  to  and  discharge  in  Boston,"  is 
not  a  waiver  or  displacement  of  the  lien  for 
freight;  the  word  "discharge,"  merely  referrino' 
to  the  unlading,  and  not  to  the  delivery  of  the 
cargo.     Ibid. 

41.  Semble:  A  shipper  has  a  right,  by  the 
maritime  law,  to  examine  the  goods  after  they 
are  unliveried,  in  order  to  ascertain  whether 
they  are  damaged  or  not,  before  he  makes  him- 
self liable,  at  all  events,  for  the  freisht.     Ibid. 

42.  Where,  by  the  charterparty^  the  freight 
was  a  gross  sum  payable  on  the  successful  close 
of  the  whole  voyage,  and  the  bill  of  lading  de- 
clared that  the  return  cargo  shall  be  delivered 
to  the  shipper,  or  his  assigns,  they  paying  freight 
as  per  charterparty :  Held,  that  a  lien  attached 
to  the  homeward  cargo  for  the  freight  due  from 
the  whole  voyage :  also,  that  the  consignee,  by 
his  receipt  of  the  goods,  became  personally  lia- 
ble, upon  his  implied  assumpsit,  for  the  whole 
freight.     Ibid. 

4^  No  freight  is  payable  where  the  voyage  is 
broken  up  after  its  commencement,  by  an  inter- 
diction of  commerce  with  the  port  of  destination, 
or  by  accident,  or  by  superior  force.  But  if  the 
cargo  is  accepted  at  an  intermediate  port,  a  pro 
rata  freight  is  due.  The  Saratoga,  2Gallis.  C.  C. 
R.  179.  °  ' 

44.  One  chartered  the  hold  of  a  vessel  for  a 
voyage,  covenanting  to  pay  freight,  the  owner 
appointing  and  paying  the  master  and  crew,  and 
fitting  the  vessel;  a  third  person  shipped  goods, 
consigning  them  to  the  defendant,  who,  on  re- 
ceiving them  from  the  master,  promised  to  pay 
the  freight.  Held,  that  the  charterparty  did  not 
deprive  the  owner  of  his  lien  for  the  freight^  and 
that  the  defendant  became  liable  to  the  owner 
for  the  freight  by  his  acceptance  of  the  goods. 
Ruggles  V.  Bvcknor,  Paine's  C.  C.  R.  358. 

45.  A  neutral  ship  engaged   in   transporting 
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provisions  for  the  use  of  the  army  of  a  belligerent,  1 
^vhich  army  is  in  a  neutral  country,  and  engaged 
in  a  distinct  war  \Yith  a  third  belligerent,  is  not 
entitled  to  freight.    The  Commercen,  2  Gallis.  C. 
C.  R.  261. 

46.  The  general  rule  is.  that  captors  are  not 
entitled  to  freight,  unless  the  goods  are  carried 
to  their  original  destination,  within  the  intent  of 
the  contracting  parties.  But  if  the  property,  or 
the  proceeds  of  it,  be  ultimately  destined  to  the 
place  where  the  captors  carry  the  ship,  freight 
is  due  to  the  captors.  The  Ann  Green,  1  Gallis. 
C.  C.  R.  274. 

47.  A  contract  for  the  transportation  of  goods 
on  the  lakes  may  not,  in  every  respect,  be  sub- 
ject to  the  maritime  rule  which  applies  to  the 
high  seas.  Bork  v.  Norton,  2  McLean's  C.  C.  R. 
422. 

48.  If  there  be  an  obstruction  on  the  lake,  a 
land  conveyance  may  be  resorted  to.     Ibid. 

49.  Semble:  Where  freight  is  paid  in  advance, 
and  the  voyage  is  not  performed,  the  ship-owner 
cannot,  without  an  express  stipulation  to  this 
effect;  retain  it,  but  the  shipper  may  recover  it 
back.'  Pitman  v.  Hooper,  3  Sumner's  C.  C.  R.  50. 

50.  Where  a  ship,  bound  from  Havana  to  St. 
Petersburg,  with  a  cargo  of  sugars,  shipped  in 
part  on  freight  and  in  part  on  half  profits,  with  a 
right  to  enter  and  clear  at  Boston,  in  order  to  ob- 
tain a  clean  bill  of  health,  struck  on  the  south 

.  shoal  of  Nantucket,  and  was  there,  after  a  jetti- 
son of  part  of  her  cargo,  abandoned  by  the  master 
and  crew,  and  the  ship  afterwards  floated  off  the 
shoal,  and  was  met  and  brought  into  port  by 
salvors,  and  there  libelled  for  salvage;  and  the 
ship  was  there  repaired  and  made  ready  for  sea ; 
hut  the  cargo  was  in  part  sold  on  account  of 
damage,  and  part  sold  to  pay  duties,  and  part 
was  delivered  on  bail  to  the  underwriters,  and 
part  was  held  in  custody  of  the  court ;  and  the 
ship  was  ready  to  take  on  board  the  cargo,  if 
ready;  but  afterwards,  owing  to  the  admiralty 
proceedings,  she  was  sold.  Held,  under  all  the 
circumstances  of  the  case,  that  the  full  freight 
of  the  sugars,  of  which  there  was  a  jettison,  for 
the  voyage,  was  to  be  allowed  as  part  of  the 
general  average  to  be  borne  by  the  ship  and 
cargo,  and  the  freight  (pro  rata)  saved.  That  no 
freight  was  due  upon  the  sugars,  sold  at  Boston, 

•on  account  of  damage  and  their  perishable  na- 
ture ;  nor  upon  the  sugars  sold  to  pay  duties;  nor 
upon  the  sugars  applied  to  pay  the  salvage.  That 
full  freight  was  not  due  for  the  voyage  upon  the 
sugars  delivered  to  the  underwriters,  because 
the  »hip  had  been  sold  before  they  were  deli- 
vered to  them  on  bail  by  the  court;  and  taking 
all  the  circumstances,  the  case  was  to  be  treated 
as  one,  in  which  both  the  owners  of  the  ship, 
and  of  this  part  of  the  cargo,  had  reluctantly 
acquiesced  in  waiving  any  further  prosecution 
of  the  voyage,  as  to  that  part  of  the  cargo.  That 
full  freight  was  not  due  for  the  voyage  for  the 
sugars  in  the  custody  of  the  court;  because  nei- 
ther party  was  in  any  default  on  account  thereof, 
the  detention  being  occasioned  by  the  common 
calamity,  and  the  proceedings  for  salvage ;  and 
the  owners  thereof  never  having  been  in  a  con- 
dition to  reship  them.  But  that  a  pro  rata  freight 


vpas  due  upon  the  sugars  delivered  to  the  under- 
writers, and  upon  those  detained  in  the  custody 
of  the  court,  for  the  voyage  from  Havana  to 
Boston,  upon  the  ground  that  there  had  been  a 
mutual  dispensation,  by  both  parties,  of  any  fur- 
ther prosecution  of  the  voyage.  That  no  claim 
for  half  profits  was  admissible,  as  the  cargo  never 
arrived  at  St.  Petersburg,  and  non  constat  that  it 
ever  would  have  arrived  there,  or  if  it  had  ar- 
rived, would  have  yielded  any  profit,  the  whole 
matter  of'profits  resting  in  contingency.  That 
the  freight,  earned  pro  rata  for  the  voyage,  ought 
to  contribute  to  the  salvage  with  the  ship  and 
cargo.  Ship  Nathaniel  Hooper.  3  Sumner's  C.  C. 
R.  542. 

51.  In  general,  freight  for  the  entire  voyage 
can  only  be  earned  by  a  due  performance  of  the 
voyage.  The  only  acknowledged  exception  is, 
where  there  is  no  default  or  inability  of  the  car- 
rier ship  to  perform  the  voyage,  and  the  ship- 
owner is  ready  to  forward  them,  but  there  is  a 
default  on  the  part  of  the  owner  of  the  cargo,  or 
he  waives  a  farther  prosecution  of  the  voyage. 
Ibid. 

52.  The  doctrines  of  prize  courts,  in  the  ad- 
ministration of  prize  laws  as  to  freight,  are  not 
generally  applicable  to  cases  of  mere  civil  com- 
mercial adventures,  or  cases  of  civil  salvage. 
Ibid. 

53.  The  capture  of  a  neutral  vessel  and  cargo, 
if  afterwards  restitution  is  decreed,  does  not 
dissolve  the  contract  of  affreightment;  but,  at 
most,  it  only  suspends  it  during  the  prize  pro- 
ceedings.    Ibid. 

54.  A  mere  unlivery  of  the  cargo  during  the 
voyage,  occasioned  by  prize  proceedings,  or  by 
an  overruling  calamity,  does  not  absolve  the 
carrier  ship  from  the  obligation  to  carry  the  goods 
to  the  port  of  destination.     Ibid. 

55.  In  case  of  prize  proceedings,  if  a  neutral 
ship,  carrying  a  neutral  cargo  in  no  default, 
would  earn  her  full  freight,  she  must  wait  and 
be  ready  to  take  the  cargo  on  to  the  port  of  des- 
tination, when  restored;  otherwise,  at  most,  (it 
seems)  a  pro  rata  freight  only  would  be  due. 
Ibid. 

56.  Courts  of  admiralty  have  full  jurisdiction, 
as  incidental  to  cases  of  prize,  and  salvage,  and 
other  proceedings  in  rem,  to  decree  freight  to 
the  ship-owner  in  proper  cases.     Ibid. 

57.  Where  freight  was  made  payable  '-'on  de- 
livery of  the  cargo  at  the  port  of  Velasco,"  it  was 
held,  that  until  such  a  delivery,  no  freight  could 
accrue;  and  that  the  master  should  have  landed 
the  cargo,  and  secured  his  Hen  for  freight  by 
placing  it  in  the  hands  of  his  agent  for  the  benefit 
of  the  owners,  but  subject  to  the  freight.  Arthur 
v.  Schooner  Cassiits,  2  Story's  C.  C.  R.  81. 

2.  Where  Freight  is  lost,  or  forfeited. 

58.  Where  a  vessel  has  been  captured  on  her 
voyage,  and  condemned  at  an  intermediate  port, 
and  a  part  of  her  cargo  has  been  restored  and 
sold  at  the  same  port,  no  freight  is  due  for  the 
car<ro  so  restored.  Sampayo  v.  Salter,  1  Mason's 
C.  C.  R.  43. 

59.  If  a  neutral  be  guilty  of  fraudulent  or  un- 
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neutral  conduct,  or  has  interposed  himself  to 
assist  the  enemy  in  carrying  on  the  war,  he  for- 
feits his  title  to  freight.  TheCommercen,  1  Wheat. 
382;  3Cond.Rep.  604. 

60.  The  carrying  of  contraband  goods  to  the 
enemy ;  the  engaging  in  the  colonial  trade  of  the 
enemy ;  the  spoliation  of  papers ;  and  the  fraudu- 
lent suppression  of  enemy  interests,  occasion  a 
loss  of  freight.     Ibid. 

61.  The  underwriters  upon  a  cargo  are  not 
liable  for  payment,  pro  rata  ilineri.s,  to  the  owner 
of  the  vessel,  who  is  also  owner  of  the  cargo,  in 
a  case  where  the  vessel  and  cargo  are  captured, 
the  cargo  abandoned  to  the  underwriters  as  a 
total  loss,  and  by  them  accepted,  the  loss  paid, 
the  cargo  condemned  and  restored  upon  appeal, 
and  the  proceeds  of  the  cargo  paid  over  to  the 
underwriters.  Caze  et  al.  v.  The  Baltimore  In- 
surance Company,  7  Cranch,  358 ;  2  Cond.  Rep. 
528. 

62.  If  the  cargo  shipped  is  not  carried  to  its 
port  of  destination,  no  freight  can  be  demanded. 
If  voluntarily  accepted  by  the  owner,  or  his  agent 
at  any  other  than  the  port  of  original  destination, 
freight,  pro  rata,  is  payable  ;  but  if  it  is  received 
by  compulsion,  and  the  supra-oargo  or  captain, 
acting  for  the  benefit  of  all,  receive  the  proceeds, 
no  freight  is  earned  or  due.  Ilurtin  v.  The 
Union  Insurance  Company,  1  Wash.  C.  C.  R.  530. 

63.  No  freight  is  payable  where  the  voyage 
is  broken  up,  after  its  commencement,  by  an  in- 
terdiction of  commerce  with  the  port  of  destina- 
tion, or  by  a  superior  force.  But  if  the  cargo  is 
accepted  at  an  intermetliate  port,  freight  to  that 
port  must  be  paid.  The  Saratoga,  1  Gallis.  C.  C 
R.  179. 

64.  A  neutral  ship,  engaged  in  transporting 
provisions  for  the  use  of  a  belligerent  army, 
which  army  is  in  a  neutral  country,  and  engaged 
in  a  distinct  war  with  a  third  belligerent,  is  not 
entitled  to  freight.  The  Commercen,  1  Gallis.  C. 
C.  R.  261. 

65.  No  freight  is  legally  demandable  by  a  part 
owner  of  a  vessel  who  refuses  to  concur  in  the 
voyage,  and  will  neither  sell  at  a  reasonable  ap- 
praisement, or  make  advances  for  outfits;  but 
his  share  of  the  vessel  should  be  secured  to  him, 
that  as  he  gains  no  profit,  he  may  incur  no  loss. 
Willings  y.  Blight,  2  Adm.  Decis.  288. 

3.  Freight,  pro  rata  itineris. 

66.  A  neutral  ship,  chartered  on  a  voyage 
from  L.  to  M.,  thence  to  any  port  in  the  Baltic 
and  back  to  L.,  at  the  freight  of  one  thousand 
guineas,  was  captured  on  her  voyage  to  M.  and 
brought  into  a  port  of  the  United  Stales  for  adju- 
dication, a  part  of  the  cargo  was  condemned, 
and  part  restored :  the  freight  was  held  to  be 
chargeable  to  the  whole  cargo,  as  well  that  re- 
stored as  that  condemned.  The  Antonia  Jo- 
hanna. 1  Wheat.  159;  3  Cond.  Rep.  525. 

67.  Query,  Whether  in  such  a  case,  more  than 
a  pro  rata  freight  was  due  ?     Ihid. 

68.  Captors  are  not,  in  general,  entitled  to 
freight,  on  the  capture  of  neutral  property  on 
board  of  an  enemy's  ship;  unless  the  goods  are 
carried  to  the  port  of  destination  with  the  intent 
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of  the  contracting  parties.     Ship  Ann  Green  and 
Cargo,  1  Gallis.  C.  C.  R.  274. 

69.  But  if  the  property,  or  the  proceeds  of  it, 
be  ultimately  destined  to  the  place  where  the 
captors  carry  the  ship,  freight  is  due  to  the  cap- 
tors.    Ibid. 

70.  A  pro  rata  freight  can  be  demanded  only 
upon  the  ground  that  there  is  a  voluntary  receipt 
of  the  goods  at  an  intermediate  port :  if  a  part 
of  the  cargo  has  been  restored,  and  sold  at  the 
same  port,  no  freight  is  due  for  the  cargo  so  re- 
stored.    Ibid. 

71.  Where  the  cargo  is  voluntarily  received 
at  an  intermediate  port,  freight  pro  rata  is  duej 
but  where  it  is  compulsorily  received  by  the 
supra-cargo,  acting  for  the  benefit  of  all  con- 
cerned, no  freight  is  earned.  Hurtia  v.  The 
Union  Insurance  Co.,  1  Wash.  C.  C.  R.  530. 

72.  In  case  of  a  vessel  let  to  freight,  and  the 
object  of  the  voyage  being  defeated  by  prohibi- 
tions in  the  country  or  place  to  which  the  vessel 
is  destined,  it  seems  that  the  earning  of  the 
freight  is  dependent  on  the  knowledge  of  the 
parties.  If  both  the  owner  of  the  ship  and  the 
goods  are  informed  of  the  existence  of  impedi- 
ments, but  still  are  disposed  to  encounter  the 
risk,  the  freight  is  not  payable  in  case  the  voy- 
age is  interrupted.  If  the  owner  of  the  goods 
be  thus  informed,  but  the  owner  of  the  ship  is 
ignorant,  freight  is  payable.  Rand  et  al.  v.  The 
ilercules,  6  Hall's  Am.  Law  Jour. 

73.  Freight  on  goods  is  not  payable  till  deli- 
very at  the  port  for  which  they  are  shipped.  If 
by  stress  of  weather,  or  other  cause,  a  ship  puts 
into  another  port,  and  unlades;  or  if  she  is 
wrecked,  and  goods  saved ;  ihey  must,  at  the 
expense  of  the  owners  of  the  ship,  be  transport- 
ed to  their  destined  port  before  freight  is  pay- 
able. Howland  v.  The  Lavinia,  1  Adm.  Decis. 
126. 

74.  The  freight  of  a  vessel  totally  lost  by 
being  run  on  shore  for  her  preservation  and  that 
of  the  crew  and  cargo,  ought  to  be  allowed  to 
the  owner  of  the  vessel,  as  the  subject  of  gene- 
ral average;  the  cargo  of  the  vessel  being  saved 
by  the  stranding.  Columbian  Ins.  Co.  of  Alex- 
andria V.  Ashby  and  Stribling  et  al.,  13  Peters, 
331. 

75.  Freight  pro  rata  itineris  is  not  ordinarily 
due,  unless  there  has  been  a  voluntary  accept- 
ance of  the  cargo  at  an  intermediate  port ;  and 
not  where  there  has  been  an  acceptance  from 
mere  necessity,  occasioned  by  an  overwhelming 
calamity  or  superior  force.  The  Ship  Nathaniel 
Hooper,  3  Sumner's  C.  C.  R.  542. 

76.  Where  a  vessel  is  unable  to  reach  the 
destined  port,  and  the  owner  of  the  cargo  re- 
ceives it  at  an  intermediate  port,  freight  pro  rata 
itineris  may  be  recovered.  Bork  v.  Norton,  2 
M'Lean's  C.  C.  R.  422. 

77.  The  master  who  is  driven  into  an  inter- 
mediate port  by  stress  of  weather,  and  his  ves- 
sel is  unable  to  proceed,  is  bound  to  repair  his 
vessel  in  convenient  time,  or  procure  another 
vessel  to  convey  the  goods.  And  if  he  fail  in 
this,  he  is  not  entitled  to  freight.     Ibid. 

78.  Where  the  owner  of  the  cargo  is  the  cause 
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why  it  is  not  transported  to  the  port  designated, 
full  freight  may  be  demanded.     Ibid. 

79.  A  permanent  embargo  excuses  the  master 
from  the  performance  of  his  contract.  If  the 
obstruction  be  temporary,  it  suspends  it.     Ibid. 

4.  Freight,  when  allowed  to  a  Neutral  Vessel,  for 
carrying  Enemies  Property. 

80.  If  a  neutral  vessel  be  captured  on  her  out- 
ward voyage  from  England  to  Amelia  Island, 
carrying  a  hostile  cargo,  which  is  condemned ; 
and  if,  by  the  charterparty,  the  outward  cargo 
is  to  be  carried  free  of  freight,  the  homeward 
cargo  to  pay  at  a  certain  rate,  to  be  ascertained 
by  the  nature  of  the  cargo ;  yet  the  court  will 
decree  freight,  pro  rata  itineris,  of  the  outward 
cargo,  to  be  assessed  upon  the  principles  of  a 
quantum  meruit.  The  Societe,  9  Cranch,  209 ;  3 
Cond.  Rep.  373. 

81.  The  neutral  carrier  of  enemy  goods  is  en- 
titled to  his  freight.  The  Commercen,  1  Wheat. 
382;  3  Cond.  Rep.  604. 

82.  To  this  rule  there  are  not  many  e.xcep- 
tions.  If  the  neutral  be  guilty  of  fraudulent  or 
neutral  conduct,  or  has  interposed  himself  to 
assist  the  enemy  in  carrying  on  the  war,  he  for- 
feits his  title  to  freight.     2  Gallis.  C.  C.  R.  387. 

83.  The  carrying  of  contraband  goods  to  the 
enemy,  the  engaging  in  the  colonial  or  coasting 
trade  of  an  enemy,  the  spoliation  of  papers,  and 
the  fraudulent  suppression  of  enemy  interests, 
occasion  a  forfeiture  of  freight.     Ibid. 

84.  A  neutral  vessel,  laden  with  a  cargo  of 
provisions,  exported  from  the  enemy's  country 
with  the  avowed  purpose  of  supplying  the  army 
of  the  enemy,  although  destined  to  a  neutral 
port,  is  not  entitled  to  freight  from  the  captor. 
Ibid.  392. 

85.  It  is  immaterial  that  the  enemy  is  carry- 
ing on  a  distant  war,  and  that  the  provisions  were 
intended  for  the  supply  of  his  troops  in  that  war, 
and  that  the  neutral  was  a  subject  of  one  of  the 
allies  in  that  war.     Ibid. 


lation,  the  judicial  officers  of  the  United  States 
have  no  authority  to  surrender  the  obnoxious 
individual,  or  to  detain  him  in  custody,  until  a 
formal  demand  for  the  surrender  could  be  made 
by  the  foreign  government  of  the  executive  of 
the  United  States.     Ibid. 


FUGITIVES. 

1.  Semblc,  That  upon  principles  of  interna- 
tional law,  and  independent  of  some  suitable 
provisions  or  treaty  stipulations,  courts  of  justice 
are  neither  bound  or  authorized  to  remand  pri- 
soners for  trial  to  a  foreign  government,  whose 
laws  they  are  supposed  to  have  violated.  The 
United  States  v.  Davis,  2  Sumner's  C.  C.  R.  482. 

2.  A  foreign  government  has  no  right,  by  the 
law  of  nations,  to  demand  of  the  government  of 
the  United  States  a  surrender  of  a  citizen  or  sub- 
ject of  such  foreign  government,  who  has  com- 
mitted a  crime  in  his  own  country,  and  is  after- 
wards found  within  the  limits  of  the  United 
States.  It  is  a  riglit  which  has  no  existence 
without,  and  can  only  be  secured  by,  a  treaty 
stipulation.  Case  of  Jose  Ferreira  dos  Santos.  2 
Brockenb.  493. 

3.  But  even  if  the  right  to  demand  such  sur- 
render existed,  independently  of  a  treaty  stipu- 


FUGITIVES  FROM  LABOUR. 

1.  In  an  action  for  the  penalty  by  the  owner 
of  a  fugitive  slave,  for  obstructing  the  plaintiff 
in  arresting  and  seizing  his  slave,  under  the 
fourth  section  of  the  act  of  congress  of  February 
12,  1793,  ch.  152,  whether  the  alleged  slave 
owes  his  service  or  labour,  is  a  question  for  the 
jury  to  decide.  Hill  v.  Low,  4  Wash.  C.  C.  R. 
326. 

2.  If  the  defendant  knowingly  obstructs  the 
owner  or  his  agent  in  seizing  the  fugitive,  he 
cannot  excuse  himself  against  the  penalty  by 
pleading  ignorance  of  the  law,  or  an  honest  be- 
lief that  the  person  was  not  a  fugitive  from  ser- 
vice or  labour.     Ibid. 

3.  Mere  obstruction,  hindrance  or  interrup- 
tion, is  no  offence  under  this  act,  unle.ss  it  be 
interposed  to  prevent  a  seizure  in  the  first  in- 
stance, or  a  recapture  in  case  the  fugitives  after 
seizure  should  escape ;  and  the  offence  in  such 
case  would  be  complete,  although  the  owner 
should  ultimately  succeed  in  making  the  arrest. 
Ibid. 

4.  After  the  arrest  is  consummated,  no  subse- 
quent obstruction,  whilst  the  custody  continues, 
though  it  should  aflbrd  an  opportunity  for  escape, 
amounts  to  the  offence,  though  it  might  possibly 
entitle  the  owner  to  an  action  at  common  law; 
or  if  an  escape  in  consequence  of  the  obstiuc- 
tion  should  happen,  it  might  amount  to  the  other 
offence,  of  a  rescue.     Ibid. 

5.  The  act  of  congress  respecting  fugitives 
owing  service  and  labour,  does  not  apply  to 
slaves  brought  by  their  masters  from  one  state 
to  another,  who  afterwards  escape  or  refuse  to 
return.  Ex  parte  Simmons,  4  Wash.  C.  C.  R. 
396. 

6.  A  sojourner  who  brings  his  slave  with  him 
to  Pennsylvania,  cannot  claim  him  as  a  slave 
after  he  has  resided  there  six  months.  He  is 
free  by  the  act  of  that  state  of  March  1st,  1780. 
Ibid. 

7.  Under  the  act  respecting  fugitives  from 
service,  passed  12th  February,  1793.  the  judge 
or  magistrate  has  no  power  to  issue  a  wariant  to 
arrest  the  fugitive,  or  to  commit  after  the  inves- 
tigation is  over,  and  the  certificate  is  granted; 
though  in  practice  the  judge  commits,  de  die  in 
diem,  pending  the  e.xamination.  The  whole 
power  is  to  examine,  decide,  and  grant  or  refuse 
the  certificate.  Worthington  v.  Preston,  4  Wash. 
C.C.R.  461. 

8.  If,  after  the  certificate  is  granted,  the  owner 
of  a  slave  delivers  him  to  the  gaoler,  who  receives 
him,  he  is  not  oflicially  liable  for  an  escape,  even 
although  the  commitment  were  under  a  warrant 
of  the  examining  magistrate.     Ibid. 
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9  Neither  is  the  gaoler  liable  for  an  escape 
as  bailor,  if  there  was  no  contract  to  pay  him  a 
reward  for  safe  keeping,  unless  gross  negligence 
be  proved.     Ibid.  &  b       «= 

10.  On  a  question  of  slavery  or  freedom,  the 
same  rules  of  evidence  prevail  as  in  other  cases 
concerning  the  right  to  property.  Baldwin's  C. 
L/.  K.  077. 

11.  A  bill  of  sale  is  not  necessary  to  pa.ss  the 
right  to  a  slave.     Ibul.  ^       pd.-,s  me 

12.  A  citizen  of  another  state,  from  which  a 
slave  absconds  into  the  state  of  Pennsylvania 
may  pursue  and  take  him  without  warrant  and 
use  as  much  force  as  is  necessary  to  carry'  him 
back  to  his  residence.  Ibid. 
.  13.  Such  slave  may  be  arrested  on  a  Sunday  • 
in  the  night-time;  in  the  house  of  another,  if  nJ 
breach  of  the  peace  is  committed.     Ibid 

14.  This  right  of  the  master  results  from  his 
ownership  and  right  to  the  custody  and  services 
of  Ifie  slave  by  the  common  law,  and  the  eleventh 
section  of  the  abolition  act  of  1780,  and  other 
law^s  of  the  state  of  Pennsylvania.  It  is  the  same 
ngtit  by  which  bail  may  arrest  their  principal  in 
another  state.     Ibid. 

15.  The  constitution  and  laws  of  the  United 
btates  do  not  confer,  but  secure  this  rioht  to  re- 

Ih^dlT^'"'^   ^^^""^^  ^^""'"^^  ^^''^''  ^^g'^'^'ion. 

16.  It  is  no  offence  against  the  laws  of  this 
state  for  a  master  to  take  his  absconding  slave 
to  the  state  from  which  he  absconded  :  Ihe  of- 
fence consists  only  in  taking  a  free  person  by 

iTj^.II^^'  ^^^  ^'^^  °f  ^820,  or  the  act  of  1788 
IDJU.  582. 

17.  No  person  has  a  right  to  oppose  the  master 
in  reclaiming  his  slave,  or  to  demand  proof  of 
property;  a  judge  or  magistrate  cannot  order  hi« 
arrest  or  detention,  without  oath,  warrant,  and 
probable  cause.     Ibid.  579. 

18.  The  master  may  use  force  in  repellin- 

nnS  th^Pffi'"""'  u''  '^^  e-^ecution  of  such  order" 
and  the  officer  who  gives  such  order  and  all  con- 
cerned in  Its  execution,  are  trespassers.     Ibid. 

iPct  offhi'  ^■'"'''.'■'^''y  ^^'«"  known,  that  the  ob- 
jec  of  the  clause  in  the  constitution  of  the  United 
btates,   relating   to   persons  owing   service  and 
iabour  in  one  state  escaping  into  other  state« 
lMl°.r'"'"^  '^  '^^  citizens  of  the  slaveholdini 


20.  The  owner  of  a  fugitive  slave  has  the 
same  right  to  seize  and  take  him  in  a  state  to 
%yhich  he  has  escaped  or  fled,  that  he  had  in  the 
^tate  from  which  he  escaped  ;  and  it  is  well 
known  that  this  right  to  seizure  or  recapture  is 
uiiiversally  acknowledged  in  all  the  slaveholding 

1  '■  i.Vr  ''''"u^  ^^'  "«'  'he  slightest  hesita- 
tion in  holding,  that  under  and  in  virtue  of  the 
constitution,  the  owner  of  the  slave  is  clothed 
nth  the  authority  m  every  state  of  the  Union, 
to  seize  and  recapture  his  slave,  wherever  he 
can  do  It  without  any  breach  of  the  peace,  or 
Illegal  violence.  In  this  sense,  and  to  this 'ex- 
tent,  this  clause  m  the  constitution  may'properlv 
be  said  to  execute  itself,  and  to  require  no  aii 
irom  legislation,  state  or  national.     Ibid. 

21.  The  constitution  does  not  stop  at  a  mere 
annunciation  of  the  right  of  the  owner  to  seize 
his  absconding  or  fugitive  slave,  in  the  state  to 
which  he  may  have  fled.  If  it  had  done  so,  it 
would  have  left  the  owner  of  the  slave,  in  many 
UiP   "'^^  "^'^^i^out  any  adequate   redress. 

22.  The  constitution  declares  that  the  fugitive 
slave  shall  be  delivered  up  on  claim  of  the  parly 
to  whom  service  or  labour  may  be  due.  It  is 
exceedingly  difficult,   if   not   impracticable,   to 

ead    his  language,  and  not  to  feel  that  it  con- 

emplafed  some  further  remedial  redress  than 

tf.at  which  might  be  administered  at  the  hand 

of  ^the  owner  himself.   A  "claim"  is  to  be  made. 

.lo^^'  ^  ";'^^™;"  '"  a  just  juridical  sense,  is  a 
demand  of  some  matter  as  of  right,  made  by 
one  person  upon  another,  to  do  or  to  forbear  to 
do  some  act  or  thing  as  a  matter  of  duty  It 
cannot  wel  be  doubted,  that  the  constitution  re- 
quires  the  delivery  of  the  fugitive  '=on  the  claim" 
of  the  master:  and  the  natural  inference  cer- 
tainfy  ,s,  that  the  national  government  is  clothed 
witti  the  appropriate  authority  and  functions  to 
enforce  it  The  fundamental  principle  appli- 
cable to  all  cases  of  this  sort  would  seem  to  be, 
that  where  the  end  is  required,  the  means  are 
giv;en;  and  where  the  duty  is  enjoined,  the 
ability  to  perform  it  is  contemplated  to  exist  on 
he  part  of  the  functionaries  to  whom  it  is  en- 
irustocl.     Ibid. 

24    The  clause  relating  to  fugitive  slaves  is 
lounil  in  the  national  constitution,  and  not  in  that 


states  the  complete  right  and  title  of  owneSS  of  T  ,  ."^  '""™^'  constitution,  and  not  in  that 
m  their  slaves,  as  property,  in  every  stae  in  fhE  J  A  '•'''^•,  ^'  '"'8^'  "'ell  be  deemed  an  un- 
Union  into  which  \hiy  mVgh  elcLpe  f^om  it  ^°'.'^""^*^«"^  ^^r''''  °^  '^e  power  of  interpie- 
state  where  they  were  held  in  servitude  T^p  IT"'  '"  '""''  '^*^'  '^*^  ^'^'««  ^"-^  bonnd  to  pro- 
fnJl  recognition  of  this  righ  and  tiUe  was'  indis  n '  '  "T'  '°  '^''y  '"^"  ^^^^^^  '^e  duties  of  the 
pensable  to  the  security'of  this  spec  e^of  no   Lr^V^'r'T^  delegated  or  en- 

Perly  in  all  the  slaveholdin-  states^and  ind£  )'  '"''  u"  '^"^'^  ^>'  '^e  constitution.    On  the  con- 

was  so  vital  to  the  prese  valion  of  tSc^ome.A     ' •"'■^■'   '\'  "^I^^^"'  '^  "°'  'he  necessary  conciu- 
interests    and    institution^    "hat    irCnnT  I      ''""'  "'  i^^'  '^e  national  government,  in  the  ab- 
doubted  that  it  constituted  a  fundamental  ^mV-l J"    "''"k  ^     ,  ""^l  P"^'"''''  provisions  to  the  contrary, 
without  the  adoption  of  which  trUnlf ''"'fir  ^T-^>  'trough  its  own  proper  departments 
not  have  hppn  fn.^.„.       "" ."       ,  '^."'"»  ^^0"'^  |  legislative,  executive,  or  judiciary,  as  the  case 


not  have  been  formed.  Its  true  design  was  o 
guard  against  the  doctrines  and  principles  pre 
vailing  in  the  non-slaveholding  itates  by  S.e- 
venling  them  from  intermeddhng  with  or ^ob- 
strncting  or  abolishing  the  rights  of  the' owners 

'?'"'•''•.  Z^;'-  ^-  ^'''  Commonwealth  of  Pnn 
sylvama,  \&  Peters,  539.  -^ 


t,--'"'"c,  cAccutive,  or  juuiciary,  as  me  case 
may  require,  to  carry  into  effect  all  the  rights 
and  duties  imposed  upon  it  by  the  constitution. 
Ibid. 

25.  A  claim  to  a  fugitive  slave  is  a  controversy 
in  a  case  "arising  under  the  constitution  of  the 
United  States,"  under  the  express  delegation  of 
judicial  power  given  by  that  instrument.     Con- 
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gress,  then,  may  call  that  power  into  activity  for  \ 
The  very  purpose  of  giving  effect  to  the  right 
and,  if  so,  then  it  may  prescribe  the  mode  and 
extent  to  which  it  shall  be  applied,  and  how,  and 
under  what  circumstances,  the  proceedings  shall 
afford  a  complete  protection  and  guarantee  ot  the 

ri£;ht.     Ibid.  .  r  .v      «f 

^26    The  provisions  of  the  sections  ot  the  act 
of  congress  of  12th  February,  1793   on  the  sub- 
iect  of  fugitive  slaves,  as  well  as  relative  to  tu- 
ailives  from  justice,  cover  both  the  subjects  ;  not 
because  they  exhaust  the  remedies  which  may 
be  applied  by  congress  to  enforce  the  rights,  it 
the  provisions  shall  be  found,  in  practice,  not  to 
attain  the  objects  of  the  constitution ;  but  be- 
cause they  point  out  all  the  modes  of  attainmg 
those  objects  which  congress  have  as  yet  deemed 
expedient  and  proper.     If  this  is  so,  it  would 
seem,  upon  just  principles  of  construction,  that 
the  leoislation  of  congress,  if  constitutional,  must 
supersede  all  state  legislation  upon  the  same 
subject,  and,  by  necessary  implication,  prohibit 
it      For  if  congress  have  a  constitutional  power 
to  regulate  a  particular  subject,  and  they  do  ac- 
tually regulate  it  in  a  given  manner,  and  m  a 
certain  form,  it  cannot  be  that  the  state  legisla- 
tures have  a  right  to  interfere.     When  congress 
have  an  exclusive  power  over  a  subject,  it  is  not 
competent  for  state  legislation  to  interfere    762d. 
27  The  clause  in  the  constitution  of  the  United 
States,  relating  to  fugitives  from  labour,  mani- 
festly contemplates  the  existence  of  a  positive, 
unqualified  right  on  the  part  of  the  owner  of  the 
slave,  which '"no  state  law  or  regulation  can  in 
anyvvay  qualify,  regulate,  control,   or  restrain. 
Any  slate  law  or  regulation,  which  interrup  s, 
limits,  delays,  or  postpones  the  rights  ot   the 
owner  to  the  immediate  command  ot  his  ser- 
vices or  labour,  operates,  pro  tanto,  a  discharge 
of  the  slave  therefrom.    The  question  can  never 
be,  how  much  is  he  discharged  from,  but  whe- 
ther he  is  discharged  from  any,  by  the  natural 
or  necessary  operation  of  the  state  laws  or  state 
regulations.   The  question  is  not  one  of  quantity 
or^degree,  but  of  withholding  or  controlling  the 
incidents  of  a  positive  right.     Ihid. 

28  The  constitutionality  of  the  act  ot  con- 
<rress  relatmi?  to  fugitives  from  labour,  has  been 
tffirmed  bylhe  adjudications  of  the  state  tribu- 
nals, and  by  those  of  the  courts  of  the  United 
States.  If  the  question  of  the  constitutionality 
of  the  law  were  one  of  doubtful  construction, 
such  long  acquiescence  in  it,  such  contempora- 
neoiA  expositions  of  it,  and  such  extensive  and 
uniform  recognitions  would,  in  the  judgment  of 
the  court,  entitle  the  question  to  be  considered 
at  rest.  Congress,. the  executive,  and  the  judi- 
ciary, have  upon  various  occasions,  acted  upon 
this  as  a  sound  and  reasonable  doctrine.  Cited, 
Stuart  V.  Laird,  1  Cranch,  299 ;  Martin  v.  Hunter, 
1  Wheat.  204  ;  Cohens  v.  The  Commonwealth 
of  Viiijinia,  6  Wheat.  264.     Ibid. 

29  The  provisions  of  the  act  oi  12lh  February, 
1793!  relative  to  fugitive  slaves,  is  clearly  consti- 
tutional in  all  its  leading  provisions ;  and,  indeed, 
with  the  exception  of  that  part  which  confers 
authrirlty  on  state  nnagistrates,  is  free  from  rea- 
sonable doubt  or  difficulty.     As  to  the  authority 


so  conferred  on  state  magistrates,  while  a  differ- 
ence  of  opinion  exists,  and  may  exist  on  this 
point,  in  different  states,  whether  state  magis- 
trates are  bound  to  act  under  it,  none  is  enter- 
tained by  the  court,  that  state  magistrates  may, 
if  they  choose,  exercise  the  authority,  unless 
prohibited  by  state  legislation.     Ibid. 

30  The  power  of  legislation  in  relation  to 
fugitives  from  labour,  is  exclusive  in  the  national 
legislature.     Ibid.  r     ■.• 

1  31  The  right  to  seize  and  retake  fugitive 
'  slaves,  and  the  duty  to  deliver  them  up,  in  \Yhat- 
ever  state  of  the  Union  they  may  be  found,  is, 
under  the  constitution,  recogmsed  as  an  absolute  . 
positive  right  and  duty,  pervading  the  whole 
Union  with  an  equal  and  supreme  force,  uncon- 
trolled and  uncontrollable  by  state  sovereignty 
or  state  legislation.  The  right  and  duty  are  co- 
extensive and  uniform  in  remedy  and  operation 
throughout  the  whole  Union.  The  owner  has 
the  same  security,  and  the  same  remedial  jus- 
tice, and  the  same  exemption  from  state  regula- 
tions and  control,  through  however  many  states 
he  may  pass  with  the  fugitive  slave,  in  his  pos- 
session, in  transitu  to  his  domicil.     Ibid. 

32.  The  act  of  the  legislature  of  Pennsylvania, 
upon  which  the  indictment  against  Edward  Piigg, 
for  carrying  away  a  fugitive  slave,  is  founded,  is 
unconstitutional  and  void.  It  purports  to  punish 
as  a  public  offence  against  the  state,  the  very  act 
of  seizing  and  removing  a  slave  by  his  master, 
which  the  constitution  of  the  United  States  was 
designed  to  justify  and  uphold.     IM. 

33.  There  is  no  general  principle  in  the  la\v 
of  nations  which  requires  a  surrender  ofa  fugi- 
tive  slave.     Jones  v.  Vanzandt,  2  McLean's  C.  C. 

R.  596.  .     ,  , 

34.  The  surrender  must  be  required  by  com- 

^^35.  Recaption,  at  common  law,  could  not  be 
made  in  a  foreign  sovereignty.     Ibid. 

36.  Damages  for  harboring  or  concealing  a 
slave,  in  a  fi-ee  state,  are  recoverable  only  by 
virtue  of  the  constitution  and  act  of  congress. 

37  Notice  that  the  coloured  persons  harbored 
or  concealed  are  fugitives  from  labour,  need  not 
be  in  writing  by  the  claimant  or  his  agent,  nor 
need  it  be   given  by  either  of  them  verbally. 

38.  Notice  under  the  act  of  congress  means 
knowledge.     Ibid.  .  , 

39  If  there  be  evidence  conducing  to  show 
such  notice  or  knowledge,  it  must  go  to  the  jury 
who  will  judge  of  the  sufRciency  of  it.     Ibid. 

40.  The  same  principle  apphes  to  the  evi 
dence  of  harboring  or  concealing  the  fugitive. 

Ibid.  .    .  .       11       1       „ 

41  Any  overt  act  which  intentionally  places 
a  fugitive  from  labour  beyond  the  reach  of  his 
master,  or  is  calculated  to  have  such  an  etiect, 
is  a  harboring  of  the  fugitive  within  the  statute. 

42  If  the  defendant  had  full  knowledge,  from 
the  negroes  or  otherwise,  that  they  were  fugitives 
from  labour,  it  is  notice  under  the  statute     ibid. 

43  If  the  plaintiff  was  subjected  to  the  pay- 
ment  of  a  certain  reward,  by  the  laws  of  Ken- 
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tucky,  for  the  return  of  his  slaves;  and  the  de- 
fendant was  the  cause  of  his  liability  to  such 
payment,  it  nnay  constitute  a  part  of  the  damages. 
Ibid. 

44.  Where  the  defendant  has  been  the  means 
of  the  entire  loss  of  a  slave,  evidence  may  be 
received  of  the  value  of  such' slave,  by  showing 
what  his  services  were  worth,  and  as  conducing 
to  show  that  fact  for  what  sum  he  might  have 
been  sold.     Ibid. 

45.  The  act  of  congre.ss  on  the  subject  of  fu- 
gitive slaves  is  constitutional.     Ibid.  612. 

46.  It  does  not  conflict  with  the  ordinance  of 
1787.     Ibid. 


FURTHER  PROOF  IN  ADMIRALTY  AND 
PRIZE  CAUSES. 

1.  If  the  court  below  deny  an  order  for  further 
proof  when  it  ought  to  be  granted,  or  allow  it 
where  it  ought  to  be  denied,  and  the  objection 
is  taken  by  the  party  and  appears  of  record,  the 
appellate  court  can  administer  the  proper  relief. 
The  Pizarro,  2  Wheat.  227;  4  Cond.  Rep.  103. 

2.  But  if  evidence  in  the  nature  of  further 
proof  be  introduced,  and  no  formal  order  or  ob- 
jection appear  on  the  record,  it  must  be  pre- 
sumed to  have  been  done  by  consent,  and  the 
irregularity  is  waived.     Ibid. 

3.  Where  an  order  for  further  proof  is  made, 
and  the  person  disobeys  or  neglects  to  comply 
wnth  its  injunctions,  courts  of  prize  generally 
consider  such  disobedience  or  neglect  as  fatal  to 
the  claim.  La  Nercyda,  8  Wheat.  108;  5  Cond. 
Rep.  400. 

4.  Under  such  an  order  it  is  almost  invariably 
the  practice  for  the  claimant,  (beside  other  testi- 
mony,) to  make  proof  by  his  own  oath  of  his 
proprietary  interest ;  and  to  explain  the  other 
circumstances  of  the  transaction,  and  the  absence 
of  such  proof  and  explanation  always  leads  to 
doubt.     Ibid. 

5.  If  a  neutral  fraudulently  attempt  to  aver  and 
claim  an  enemy's  interest  in  a  prize  court,  he 
will  not  be  permitted  to  introduce  further  proof 
to  show  his  own  neutral  interest  in  the  property. 
The  Betsey  and  Cargo.  2  Gallis.  C.  C.  R.  377. 

6.  Where  the  factors  have  been  guilty  of  ir- 
reg-nlarity  in  not  bringing  in  the  papers,  or  the 
master  of  the  captured  vessel,  further  proof  will 
be  ordered.     The  London  Packet,   1  Mason's  C. 

c.  R.  n. 

7.  It  is  a  clear  rule  of  public  justice,  enforced 
for  the  most  obrious  reasons,  by  prize  courts, 
that  a  party  shall  not  be  trusted  with  an  order 
for  further  proof,  who  has  already  shown  himself 
capaWe  of  abusing  it.  The  San  Jose  Indiana,  1 
Mason's  C.  C.  R.  38. 

8.  It  is  a  relaxation  of  the  rules  of  the  prize 
court,  to  allow  time  for  further  proof  in  a  cause 
where  there  has  been  concealment  of  material 
papers.  The  Fortuna,  3  Wheat.  236;  4  Cond. 
Rep.  244. 

9.  The  captors  are  competent  witnesses,  upon 
an  order  for  further  proof,  where  the  benefit  of  it  | 


is  extended  to  both  parties.    The  Anne,  3  Wheat, 
435;  4  Cond.  Rep.  286. 

10.  Suppression  of  papers,  when  it  appears  to 
have  been  intentional  and  fraudulent,  and  at- 
tended with  other  suspicious  circumstances,  is 
good  cause  for  refusing  further  proof;  but  where 
it  appears  to  have  been  owing  to  accident  or 
mistake  only,  further  proof  will  be  allowed.  The 
St.  Lawrence,  8  Cranch,  434;  3  Cond.  Rep.  202. 

1 1 .  Where  the  affidavits,  produced  on  the  ordei 
for  further  proof,  are  positive,  but  their  credibility 
IS  impaired  by  the  nonproduction  of  letters  men- 
tioned iri  the  affidavits,  a  second  order  for  further 
proof  will  be  allowed  in  the  appellate  court. 
The  Frances,  8  Cranch,  348;  3  Cond.  Rep.  158. 

12.  Where,  on  the  preparatory  examinations, 
the  fact  of  capture  is  admitted,  further  proof 
ought  not  to  be  admitted  to  create  doubts  as  to 
that  fact.  Further  proof  is  never  allowed  to  a 
party  who  shows  himself  in  delicto.  The  Alex- 
ander, Gallis.  C.  C.  R.  522. 

13.  In  no  caae  whatever  is  the  court  absolutely 
concluded  by  the  original  evidence.  It  is  at 
liberty  to  entertain  doubts  extrinsic  of  such  evi- 
dence, and  to  be  satisfied  of  the  verity  of  the 
transaction,  by  proofs  drawn  beyond  the  mere 
formal  papers,  and  attestations  of  the  parties. 
The  Bothnea  and  The  Janstoff,  2  Gallis.  C.  C.  R. 
78. 

14.  Further  proof,  inconsistent  with  that  al- 
ready in  the  ease,  was  refused.    The  Euphrates, 

8  Cranch,  385;  3  Cond.  Rep.  182. 

15.  Where  one,  a  total  stranger  to  the  ship- 
ment, and  a  mere  volunteer,  procures  an  assign- 
ment from  the  parties  in  interest,  of  the  captured 
property,  al  his  own  risk  and  expense,  it  is  a  sus- 
picious circumstance;  the  party  is  entitled  to  no 
favour  in  a  court  of  prize,  and  the  court  will  re- 
fuse him  any  opportunity  to  make  further  proof. 
Ibid. 

16.  Where  the  evidence  is  contradictory  and 
ambiguous,  the  court  may  order  further  proof  in 
a  revenue  or  instance  cause.  The  Samuel,  1 
Wheat.  9;  3  Cond.  Rep.  466. 

17.  Further  proof  will  be  allowed  in  the  su- 
preme court,  where  the  national  character  and 
proprietary  interest  of  goods  recaptured,  do  not 
distinctly  appear.     Ibid. 

18.  VVhere  the  evidence  is  contrary  or  am- 
biguous, the  court  may  order  further  proof,  in  a 
re  .-enue  or  instance  cause.   The  Schooner  Adeline, 

9  Cranch.  244;  3  Cond.  Rep.  397. 

19.  If,  upon  the  opening  of  a  case,  it  appears 
to  be  one  for  further  proof,  it  may  be  admitted 
instanter;  unless  the  court  shall  be  of  opinion 
that  the  other  party,  not  prepared  to  produce  it 
instanter,  ought  also  to  be  allowed  to  produce 
further  proof.  The  Vemt-s,  1  Wheat.  112 ;  3  Cond. 
Rep.  50S. 

20.  If  evidence,  in  the  nature  of  further  proof, 
be  introduced,  and  no  formal  order  or  objection 
appear  on  the  record,  it  must  be  presumed  to 
have  been  done  by  consent,  and  the  irregularity 
is  waived.  The  Pizarro,  2  Wheat.  227 ;  4  Cond. 
Rep.  103. 

21.  The  court  are  not  satisfied  that,  unless 
under  very  special  circumstances,  it  would  be  a 
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safe  or  convenient  rule  to  allow  parties  who 
have  had  the  benefit  of  plenary  proof,  to  have 
an  order  for  further  proof  on  the  sanne  points, 
after  the  case  has  been  carried  to  the  supreme 
court.  The  Dos  Hermanos,  2  Wheat.  76;  4 
Corid.Rep.  39. 

22.  In  cases  of  fraudulent  concealment  or  fal- 
sification of  papers,  a  party  will  not  be  entitled 
to  the  benefit  of  further  proof;  for  that  is  an  in- 
dulgence granted  only  to  honest  mistake  and  un- 
intentional error.  The  Liverpool  Packet,  1  Gallis. 
C.  C.  R.  513. 

23.  It  is  the  practice  of  the  supreme  court,  in 
prize  causes,  to  hear  the  cause,  in  the  first  in- 
stance, on  the  evidence  transmitted  from  the 
circuit  court;  and  to  decide,  upon  that  evidence, 
whether  further  proof  shall  be  allowed.  2'hc 
London  Packet,  2  Wheat.  371;  4  Cond.  Rep. 
162. 

24.  Affidavits,  to  be  used  as  further  proof  in 
causes  of  admiralty  and  maritime  jurisdiction  in 
the  supreme  court,  must  be  takdfh  under  a  com- 
mission.    Ibid. 

25.  The  allowance  of  further  proof,  is  an  in- 
dulgence granted  to  honest  mistake,  and  unin- 
tentional error.  The  Liverpool  Packet,  1  Gallis. 
C.  C.  R.  513. 

26.  It  is  a  relaxation  of  the  rules  of  the  prize 
court  to  allow  time  for  further  proof,  in  a  case 
where  there  has  been  concealment  of  material 
papers.  The  Fortima,  3  Wheat.  236;  4  Cond. 
Rep,  244. 

27.  The  captors  are  competent  witnesses 
upon  an  order  for  further  proof,  where  the  bene- 
fit of  it  is  extended  to  both  parties.  The  Anne, 
3  Wheat.  435;  4  Cond.  Rep.  286. 

28.  In  cases  of  further  proof,  the  affidavits  of 
the  captors  are  admissible,  where  any  evidence 
on  their  part  is  admissible.  The  Sally,  1  Gallis. 
C.  C.  R.  401. 

29.  If  the  shippers  in  an  enemy  vessel  omit 
to  put  on  board  any  documentary  evidence  of 
the  neutral  character  of  their  property,  they  will 
not  be  allowed  the  benefit  of  further  proof. 
The  Flying  Fish,  2  Gallis.  C.  C.  R.  374. 

30.  A  deposition  taken  on  further  proof,  in  one 
cause,  cannot  be  invoked  in  another.  The  Ex- 
periment, 4  Wheat.  84;  4  Cond.  Rep.  398. 

31.  The  practice  in  prize  courts,  is  to  confine 
the  first  hearing  of  the  cause  to  the  papers  found 
0*1  board  the  ship,  and  the  preparatory  examina- 
tions. If  they  acquit  or  condemn,  in  general, 
there  is  an  entl  of  the  cause.  If  they  present  a 
case  of  doubt  or  difficulty,  further  proof  is  ad- 
missible ;  and  this  may  either  be  by  the  com- 
mon ortler  for  further  proof,  or  the  more  solemn 
proceeding  by  plea  and  proof.  The  Ann  Green, 
1  Gallis.  C.  C.  R.  274. 

32.  But  further  proof  will  be  allowed,  in  the 
supreme  court,  where  the  national  character  and 
proprietary  interest  of  goods  recaptured,  do  not 
distinctly  appear.  The  Adeline,  9  Cranch,  244  ; 
3  Cond.  Rep.  397. 

33.  In  cases  of  further  proof,  the  captors 
should  be  allowed  their  expenses.     Ibid. 

34.  Goods  appearing  by  the  ship's  papers  to 
be  a  consignment  from  alien  enemies  to  Ameri- 
can  merchaiilr-,    were    condemned,    in    toto,  as 


prize,  although  further  proof  was  offered  that 
American  merchants  were  interested.  On  this 
point,  further  proof  was  refused.  The  Frances; 
Thompson's  Claim,  8  Cranch,  335;  3  Cond.  Rep. 
154. 

35.  A  bill  of  lading,  consigning  goods  to  a 
neutral,  but  unaccompanied  by  an  invoice  or 
letter  of  advice,  is  not  sufficient  evidence  to  en- 
title the  claimant  to  restitution  ;  but  it  is  a  suf- 
ficient foundation  for  the  introduction  of  further 
proof.  The  Fricndschaft,  3  Wheat.  14  ;  4  Cond. 
Rep.  189.    • 

36.  The  fact  of  invoices  and  letters  of  advice 
not  being  found  on  board,  may  induce  a  suspi- 
cion that  papers  have  been  spoliated  :  but  even 
if  it  were  proved  that  an  enemy  master,  carry- 
ing a  cargo,  chiefly  hostile,  had  thrown  papers 
overboard,  a  neutral  claimant,  to  whom  no  fraud 
is  imputable,  ought  not  thereby  to  be  precluded 
from  further  proof.     Ibid. 

37.  Goods  were  shipped  by  a  British  house  to 
an  American  house,  partly  in  conformity  with 
orders,  and  partly  without,  the  consignee  having 
the  option  to  accept  or  reject  the  whole  invoice, 
in  a  limited  time.  Further  proof  allowed.  The 
Frances ;  Dunham  ^  E.'s  Claim,  8  Cranch,  354; 
3  Cond.  Rep.  164. 

38.  Further  proof  was  ordered,  when  the 
question  was  the  validity  of  the  capture  of  the 
Grotius.  One  man  only  was  put  on  board  ;  the 
ship's  papers,  and  the  navigation  of  the  vessel, 
being  left  to  the  master.  The  Grotius,  8  Cranch, 
456;  3  Cond.  Rep.  216. 

39.  If  the  cause  labour  under  heavy  doubts, 
if  the  conduct  be  not  perfectly  fair,  or  the  char- 
acter of  the  parties  be  not  fully  disclosed  upon 
the  papers  before  the  court,  the  concealment  or 
spoliation  of  papers,  though  it  does  not  ordina- 
rily iniluce  a  condemnation  of  the  property,  is 
made  the  ground  of  refusing  farther  proof  to  re- 
lieve the  obscurity  of  the  cause,  and  the  fatal 
efl^ects  of  a  hostile  taint  follow  on  the  denial. 
Livingston  ct  al.  v.  Maryland  Ins.  Co.,  7  Cranch, 
506;  2  Cond.  Rep.  589. 

40.  It  is  not  a  matter  of  course,  for  the  supreme 
court  to  make  an  order  for  further  proof,  when 
the  parties  are  fully  apprized  of  the  nature  of 
the  proof  which  their  case  requires,  and  have  it 
in  their  power  to  procure  it ;  an  appellate  court 
should  not  readily  listen  to  such  an  application  : 
but  when  it  appears  that  the  parties,  who  ask 
this  indulgence,  have  pertinaciously  withheld 
from  the  court,  letters  and  other  documentary 
testimony,  which  must  be  supposed  in  their  pos- 
session, they  come  with  a  very  ill  grace  to  ask 
for  any  further  time  to  make  out  their  title. 
The  St.  Lawrence,  8  Cranch,  434;  8  Cond.  Rep. 
202. 

41.  Affidavits  to  be  used  as  further  proof,  in 
causes  of  admiralty  and  maritime  jurisdiction, 
in  the  supreme  court,  must  be  taken  by  com- 
mission. The  London  Packet,  2  Wheat.  371 ;  4 
Cond.  Rep.  162. 

42.  The  evidence  to  acquit  or  condemn,  must 
come,  in  the  first  instance,  from  the  ship's  pa- 
pers, and  the  examination  of  the  persons  cap- 
tured ;  where  these  are  not  satisfactory,  further 
proof  may  be  rvhnittcd,  if  the  claimant  has  not 
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forfeited  his  right  to  it,  by  a  breach  of  good  faith 
Ihc  Amiable  Isabella,  6  Wheat.  1;  5  Cond 
Rep.  1. 

43.  On  the  production  of  further  proof,  if  the 
neutrahty  of  the  property  is  not  established  be- 
yond reasonable  doubt,  condemnation  follows 
Ibid. 

44.  Further  proof  is  never  allowed  to  a  party 
who  IS  guilty  of  fraud  or  illegal  conduct;  it  is 
gi-anted  only  to  honest  ignorance  or  mistake. 
The  Sally,  1  Gallis.  C.  C.  R.  401. 

45.  'J'he  court  will  not,  however,  exercise  its 
discretion  in  cases  liable  to  no  just  suspicion  :  but 
wdl  content  itself  with  an  adherence  to  an  or- 
dinary course,  unless  there  arise  some  doubt 
upon  the  original  papers,  or  some  stringent  evi- 
dence from  an  extrinsic  source.  In  cases  of  rea- 
sonable doubt,  it  will  admit  the  claimant  to  fur- 
ther proof,  where  his  conduct  appears  fair,  and 
is  not  tainted  with  illegality.  It  is  more  sparing 
m  Its  indulgence  to  captors,  from  a  solicitude  to 
avoid  complex  proceedings  and  collateral  inqui- 
ries: It  therefore  rarely  allows  it  to  captors, 
where  the  transaction  appears  unsuspicious  upon 
the  preparatory  evidence.  It  will,  however,  al- 
low it,  where  strong  circumstances  or  obvious 
equity  require  it.  But,  in  all  such  cases,  it  is 
admissible  only  under  the  special  direction  of 
the  court;  and  such  direction  can  never  be  ob- 
tained, where  there  has  been  gross  misconduct 
or  fraud,  or  the  case  does  not  admit  of  a  fair  ex- 
planation on  behalf  of  the  captors.  The  Jahn- 
staff,  2  Gallis.  C.  C.  R.  78. 

46.  Where  a  shipment  is  made  to  a  firm,  and 
the  persons  who  compose  it  do  not  appear,  fur- 
ther proof  will  be  required  of  the  names  and 
dorni.cil  of  the  parties.  The  Joseph,  1  Gallis.  C. 
C.  R.  545. 

47.  By  the  rules  of  the  prize  court,  the  onus 
probandi  of  a  neutral  interest  rests  on  the  claim- 
ant. The  evidence  to  acquit  or  condemn,  must 
come,  in  the  first  instance,  from  the  ship's  pa- 
pers, and  the  e.xamination  of  the  captured  per- 
sons Where  these  are  not  satisfactory,  further 
proof  may  be  admitted,  if  the  claimant  has  not 
lorfeited  his  right  to  it  by  a  breach  of  good  faith 
On  the  production  of  further  proof,  if  the  neu- 
trality of  the  property  is  not  established  be- 
yond reasonable  doubt,  condemnation  follows. 
Ihc  Amiable  Isabella,  6  Wheat.  77:  5  Cond 
Rep.  1.  '  ■ 

48.  If  a  neutral  fraudulently  attempt  to  cover 
and  claim  an  enemy's  interest  in  a  prize  court, 
he  wiJI  not  be  permitted  to  introduce  further 
proof  to  show  his  own  neutral  interest  in  the 
same  property.     The  Betsey,  2  Gallis.  C.  C.  R. 

49.  Where  an  order  for  further  proof  is  made, 
and  the  party  disobeys,  or  neglects  to  comply 
with  Its  injunctions,  courts  of  prize  generally 
consider  such  disobedience  or  neglect  as  fatal  to 
Disclaim.     Ibid. 

50.  Upon  such  an  order,  it  is  almost  the  inva- 
riable practice  for  the  claimant  (besides  other 
testimony)  to  make  proof  by  his  own  oath  of 
his  proprietary  interest,  and  to  explain  the  other 


of  such  proof  and  e.vplanation  always  leads  to 
considerable  doubts.     Ibid. 


GAOLER. 

1.  At  common  law  it  is  not  an  escape  in  a 
gaoler  to  allow  prisoners  confined  for  debt  the 
liberty  of  all  the  apartments  within  the  ^aol 
walls,  for  confinemetit  within  the  walls  is  salva 
et  arcta  custodia.  Query,  Whether  it  be  an 
escape  to  allow  such  prisoners  the  liberty  of  the 
prison  limits.  Stecre  v.  Field,  2  Mason's  C.  C. 
R.  486. 

2.  It  is  an  escape  in  the  gaoler  to  make  a  pri- 
soner  for  debt  a  turnkey,  and  to  entrust  him  with 
the  keys  of  the  outer  doors,  as  well  as  inner 
doors,  at  all  times  by  night  and  by  day.     Ibid 

3.  If  the  gaoler  be  committed  to  his  own  o-aol 
on  execution,  by  the  sheriff,  and  no  new  keeper 
is  appointed,  it  is  an  escape  of  the  gaoler,  for 
which  the  sheriff  is  accountable;  but  it  is  not  an 
escape  of  the  other  prisoners,  if  they  are  in  fact 
kept  in  custody  under  the  gaoler's  authority  or 
his  agents.     Ibid.  ■' 

4  In  Rhode  Island,  the  doctrine  as  to  escape 
is  that  of  the  common  law;  and  the  statutes 
giving  the  liberty  of  the  limits  to  prisoners  on 
giving  bonds  not  to  escape,  &c.,  have  not  altered 
the  common  law.     Ibid. 

5,  The  liability  of  the  securities  for  an  escape 
is  not  coextensive  with  that  of  the  sheriff;  as  it 
regards  the  latter,  a  prisoner  on  the  lirnits  is 
supposed  to  be  in  his  immediate  custody,  and 
the  escape  of  an  insane  prisoner,  therefore,  is  as 
much  a  negligent  escape  as  any  other;  and  he 
IS  not  allowed  to  excuse  himself  when  he  mio-ht 
so  easily  collude  or  be  imposed  upon.  But  there 
IS  no  analogy  in  these  respects  between  a  sheriff 
and  the  sureties.  Hazard  v.  Hazard,  Paine's  C. 
C.  R.  295. 


GAOL  YARD.     , 

1.  The  act  of  congress  of  1800,  ch.  4,  is  not 
that  by  which  the  liberties  of  the  gaol  j^rds 
all'^wed  to  debtors  imprisoned  on  execution  issu- 
ing from  the  courts  of  the  United  States  are  now 
regulated.^  United  States  v.  Knight,  3  Sumner's 
y^'  v--.  J\.  oOo. 

2.  The  act  of  1828,  ch.  68,  has  adopted  the 
state  laws  on  the  subject  of  gaol  liberties,  then 
existing  m  the  states,  under  the  words  of  the 
third  section,  which  declare  "that  writs  of  exe- 
cution and  other  final  process  issued  on  judg- 
ments and  decrees  rendered  in  any  of  the  courts 
of  the  United  States,  and  the  proceedings  there- 
upon shall  be  the  same,  &c.,  as  are  now  used  in 
the  courts  of  such  state,  &c.  &c.     Ibid. 

3.  Query,  Whether,  at  the  common  law,  it  is 
an  escape  of  a  debtor  imprisoned  on  execution, 
for  the  sheriff  to  allow  him  the  liberties  of  the 
gaol  j'ard,  or  whether  the  sheriff  is  bound  to 


«;v,.:,™;:.  -   r..         ' '"  ^"±""'"  ""-  "■■"ci    keep  him  in  salva  et  arcta  custodia,  within  the 

ci!cumstancesofthetransaction;andtheabsencelwallsofthegaolitself?     Ibid 
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Garnishee  in  an  Attachment. — General  Average. 


GARNISHEE  IN  AN  ATTACHMENT. 

1.  A  judgment  debtor  is  not  liable  to  be  at- 
tached as  a  garnishee,  under  the  foreign  attach- 
ment act  of  Rhode  Island.  Franklin  v.  Ward  ct 
al,  3  Mason's  C.  C.  R.  136. 

2.  Under  the  foreign  attachment  law  of  Penn- 
sylvania, a  foreign  attachment  may  be  laid  on 
property  in  the  hands  of  the  plaiutiflf  in  the  at- 
tachment. Graigle  v.  Noltnaa,h  l^  Montmollin, 
Peters'  C.  C.  R.  345. 

3.  The  forms  of  proceeding  under  the  foreign 
attachment  laws  of  Pennsylvania  are  as  follow  : 
— They  commence  with  the  ordinary  writ  of  at- 
tachment, which  is  served  on  the  goods  and 
chattels  of  the  debtor  in  whose  hands  soever 
or  possession  the  same  may  be  found,  or  upon 
any  person  who  may  be  indebted  to  the  defend- 
ant in  the  attachment.  Upon  the  return  of  the 
writ,  the  garnishee  is  to  enter  an  appearance, 
which  is  generally  by  attorney,  unless  a  clause 
of  capias  has  been  inserted  in  the  writ,  in  which 
case  he  must  give  bail  for  his  appearance. 
Judgment  by  default  is  then  entered  against  the 
defendant  at  the  third  term,  as  a  matter  of  course. 
After  this  a  scire  facias  issues  against  the  gar- 
nishee, to  show  cause  why  the  plaintifT  shall  not 
have  execution  against  him,  of  the  defendant's 
property  attached  in  his  hands.  To  this  writ 
the  garnishee  may  plead  the  general  issue,  nulla 
bona,  or  any  special  matter  tending  to  show  that 
the  effects  in  his  hands,  or  the  debt  due  by  him, 
oMght  not  to  be  condemned.  If  the  issue  is 
found  against  the  garnishee,  or  if  he  should  not 
appear  and  plead,  judgment  is  rendered  against 
him.  [n  aid  of  this  process,  the  plaintiff  may 
compel  the  garnishee  to  answer  on  oath  to  inter- 
rogatories to  be  propounded  to  him,  calculated 
to  draw  from  him  a  discovery  of  the  property  of 
the  defendant  he  may  have  in  his  hands,  and 
of  the  debts  which  he  may  owe  him.  Ibid. 
346. 

4.  In  proceedings  of  foreign  attachment  against 
lands  in  Pennsylvania,  there  is  no  garnishee,  and 
execution  goes  against  the  lands.     Ibid. 

5.  Judgment  in  a  trustee  process  against  the 
defendant  as  a  g-arnishee  of  the  plaintiff,  is  no 
defence  in  a  suit  for  the  debt,  if  the  plaintiff  in 
the  original  trustee  process,  has  by  his  neglect 
to  comply  with  the  local  laws,  put  his  judgment 
in  a  state  of  suspension,  so  that  execution  can 
no  longer  issue  upon  it,  and  it  caimot  be  revived 
by  a  scire  facias.  Flower  v.  Parker^  3  Mason's 
C.  C.  R.  247. 

6.  AWiere  an  attachment  is  laid  on  money  in 
the  hands  of  a  third  person,  interest  ceases  from 
the  time  of  the  attachment  until  it  is  dissolved  ; 
but  when  a  debtor,  who  is  also  a  creditor,  lays 
an  attachment  in  his  own  hands,  interest  is 
chargeable  during  the  continuance  of  the  attach- 
ment. Willings  V.  Conscqua,  1  Peters'  C.  C.  R. 
301. 

7.  The  language  of  the  foreign  attachment 
law  of  the  state  of  Pennsylvania,  seems  to  re- 
quire that  the  specific  property  attached  should 
be  taken  into  possession  by  the  officer,  unless 
the  garnishee  will  give  security  therefor.  At 
ill  events,  the  law  provides,  positively,  that  the 


property  shall  remain  in  his  power.  The  rea- 
sonable construction  of  the  act  would  seem  to 
be,  that  if  the  officer  leaves  the  property  iii  pos- 
session of  the  garnishee  without  security,  he  is 
himself  answerable  for  the  forthcoming,  and  in 
the  mean  time  he  retains  the  power  to  remove 
the  effects.  The  possession  of  the  garnishee 
must  be  virtually  his  possession ;  and  thus  the 
power  of  the  officer  over  the  attached  effects 
which  the  law  requires,  would  be  preserved. 
Brashear  v.  West  el  al.,  7  Peters,  621. 

8.  Where  the  plaintiffs  in  a  foreign  attach- 
ment consented  to  the  sale  of  the  property  at- 
tached, and  the  same  was  sold  by  the  garnishee, 
who  received  the  proceeds  of  the  sale,  and  after- 
wards became  insolvent,  and  thus  a  total  loss  of 
the  property  and  the  proceeds  was  produced, 
the  supreme  court  held  that  the  plaintiffs  in  the 
attachment  were  legally  responsible  to  the  de- 
fendant in  the  attachment.  Pennsylvania.  Ibid. 
622. 

9.  A  judgment  debtor  is  not  liable  to  be  at- 
tached as  a  garnishee,  under  the  foreign  attach- 
ment act  of  Rhode  Island.  Franklin  v.  Ward, 
3  Mason's  C.  C.  R.  136. 


GENERAL  AVERAGE. 

1.  The  contributory  value  of  freight  to  a  ge- 
neral average  is  ascertained  by  a  deduction  of 
one-third  of  the  gross  freight.  Humphreys  v. 
The  Union  Insurance  Co.,  3  Mason's  C.  C.  R. 
429. 

2.  The  actual  cost  of  repairs  at  their  true 
value,  and  not  the  cost  estimated  at  so  much  per 
milrea  in  a  depreciated  currency,  is  the  rule  by 
which  the  underwriters  are  to  pay  for  the  repairs. 
Ibid. 

3.  In  an  insurance  on  cargo  composed  princi- 
pall}'  of  lemons  and  oranges,  if  the  whole  of  the 
oranges  were  lost  on  the  voyage  by  perils  in- 
sured against,  and  the  lemons  are  saved,  and 
arrive,  the  underwriter  is  not  liable  for  the  loss 
of  the  oranges,  under  the  usual  memorandum, 
which  warrants  the  underwriter  free  from  parti- 
cular average  on  fruit,  &c.     Ibid. 

4.  In  an  action  on  a  policy  of  insurance,  con- 
taining the  common  printed  memorandum,  "salt, 
wheat,  &c.,  are  warranted  free  from  average  un- 
der five  per  cent.,  unless  general,"  and  in  which 
there  was  likewise  an  additional  written  clause, 
providing  that  "the  goods  insured  (being  cotton 
and  sugar)  should  be  free  of  average  under  ten  per 
cent.;"  it  was  held  that  the  clauses  were  incon- 
sistent ;  but  that  the  written  clause  should  be 
considered  as  expressing  the  actual  understand- 
ing of  the  parlies,  and  that  the  goods  were  ex- 
empted from  all  average  losses,  whether  general 
or  particular,  under  ten  per  cent.  Costor  v.  The 
Phanix  Insurance  Co.,  3  Wash.  C.  C.  R.  51. 

5.  Whatever  may  have  been  the  motive  for 
the  introduction  of  tne  clause  concerning  memo- 
randum articles  in  a  cargo,  into  policies  of  insur- 
ance, which  was  done  as  early  as  the  year  1749, 
and  most  probably  with  the  intention  of  protect- 
ing insurers  against  losses  arising  solely  from  the 


GENERAL  AVERAGE. 


805 


deterioration  of  the  articles  by  their  own  perish- 
able quahty  ;  or  whatever  ambiguity  may  have 
once  existed,  from  the  term  -average''  being 
used  m  different  senses,  that  is.  as  signifying  a 
contribution  to  a  general  loss,  and  also  a  particu- 
lar or  partial  injury  falling  on  the  subject  in- 
sured ;  It  is  well  understood,  at  the  present  day, 
with  respect  to  such  articles,  that  the  under- 
writers are  free  from  all  partial  losses  of  every 
kind,  which  do  not  arise  from  a  contribution  to- 
wards a  general  average.  Bimjs  v.  The  Chesa- 
peake Insurance  Co.,  7  Cranch,  415;  2  Cond.  Rep. 
552.  *^ 

6.  A  vessel  and  her  cargo  were  insured  from 
New  York  to  Gibraltar,  and  on  her  voyage  she 
■was  captured  and  carried  into  Algesiras.  After 
considerable  detention,  she  was  permitted  to  sail 
for  New  York,  with  a  cargo  on  freight  for  New 
Vork.  but  she  was  lost  on  the  voyage.  The  e.v- 
penses  incurred  by  the  detention  of  the  vessel 
at  Algesiras  are  subjects  of  general  average  ;  but 
her  repairs  at  that  place  were  held  to  be  entirely 
chargeable  to  the  vessel,  the  outward  cargo  hav- 
ing been  landed  before  they  were  done.  All 
the  repairs  which  were  necessary  by  any  of  the 
risks  insured,  were  payable  by  the  underwriters. 
Hurtin  V.  The  Phatnix  Insurance  Co.,  1  Wash  C 
C.R.  400.  ' 

7.  A  policy  was  underwritten  on  a  vessel  for 
twelve  months.     In  the  course  of  her  voyage 
during  this  period,  she  sailed  from  Providenclj,  ' 
bound  to  New  Orleans,  with  a  cargo  on  board 
belonging  to  the  owner  of  th«  ship,  and  encoun- 
tered a  gale,  and  was  compelled  to'cut  away  her 
masts  and  rigging,  and  to  return  to  New  York 
for  repairs,  where  it  was  found  that  the  repairs 
would  cost  more  than  half  her  value.    The  cariro 
was  taken  out  and  sold  by  the  owners,  who  had 
insured  the  same.     The  claim  was  now  for  a 
total  loss  of  the  vessel,  she  having  been  aban- 
doned   to   the    underwriters.     In  adjusting  the 
loss,  It  was  held  that  the  cutting  away  o'^f  the 
masts  and  rigging  was  a  general  average,  to  be 
borne  by  the  ship  and  cargo,  in  the  sarne  man- 
ner as  if  they  belong  to  different  owners.     In 
such  a  case,  if  the  owners  of  the  ship  and  cargo 
are  different,  the  owner  of  the  ship  may  receive 
the  whole  amount  of  his  loss,  without  any  de- 
duction of  the  general  average'due  on  the  cargo. 
But  when  the  ship-owner  is  also  owner  of  tlie 
cargo,  the  amount  due  from  the  cari{o  may  be 
deducted  from  the  total  loss  on  the  ship,  by  the 
underwriter.     Potter  v.   The  Providence   Wash- 
ington Insurance  Co.,  4  Mason's  C.  C.  R.  298. 

8.  The  schooner  Julia,  on  her  voyage  from 
France  to  Philadelphia,  being  chased  by  a  Bri- 
tish frigate,  and  her  capture  being  deemed  in- 
evitable by  the  captain,  he,  with  the  advice  of 
the  officers  and  crew,  ran  her  on  shore  at  Lono- 
Branch,  in  New  Jersey,  and,  before  the  enemy 
could  board  her.  a  large  part  of  the  cargo  was 
saved;  after  which,  she  was  burnt.  The  mas- 
ter claimed  to  retain  the  goods  saved,  as  subject 
to  freight,  general  average,  and  expenses.  The 
court  said:— '-The  Rhodian  law  de  jactu  is  the 
parent  of  the  law  of  maritime  contribution.  The 
principle  to  be  deduced  from  the  Rhodian  law. 
Vol.  I.  —  68 
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and  froni  the  general  maritime  law  of  nations. 
IS,  that  if  the  cargo  or  ship,  or  any  part  of  either^ 
be  voluntarily  sacrificed  or  exposed  to  danger' 
lor  the  common  safety,  the  part  saved  shall  con- 
tribute to  repair  the  loss  sustained,  provided  the 
object  for  which  the  sacrifice  was  made,  be  at- 
yarned."     Ca=e  et  al.  v.  Retly,  3  Wash.  C.  C.  R. 

9  An  intention  to  consign  to  inevitable  lo-^s, 
goods  thrown  overboard,  forms  no  part  of  the 
reason  assigned  by  the  Rhodian  law  for  contri- 
bution, and  IS  not  necessary  to  authorize  the 
claim  to  contribution.     Ibid. 

10.  The  object  always  is,  to  incur  a  partial 
loss,  and  to  risk  a  minor  or  contingent  danger 
to  avoid  the  more  probable  or  certain  loss  ofihe 
whole.     Ibid. 

il.  It  is  sufficient,  to  justify  a  claim  to  con- 
tribution, if  the  danger  sought  to  be  avoided  be 
so  imminent  that  the  measure  adopted  may  be 
beneficial  to  all.     Ibid. 

12.  If  the  exposure  of  the  vessel  be  made  for 
the  common  safety,  and  be  successful  in  relation 
to  a  part  of  the  cargo,  it  is  immaterial  whether 
her  total  loss  was  produced  immediately  by  the 
stranding;  or  consequently,  by  placing  her  in  a 
sjtuation  which  effected  her  destruction.     Ibid. 

13.  If  the  ship  be  lost,  there  can  be  no  con- 
tribution, because  the  object  for  which  the  jetti- 
son was  made,  was  not  allowed.     In  case  of  a 
general  shipwreck,  there  can  be  no  contribution 
because  it  was  voluntary.     Ibid.  ' 

14.  The  owner  of  a  ship  is  not  liable  for  bar- 
ratry of  captain  and  crew,  beyond  the  sum  men-  » 
tioned  in  the  charterparty ;  nor  for  repairs  of  the 
ship,  if  warranted  by  the  owner  to  be  kept 
staunch  during  the  voyage.  But,  in  case  of 
loss  or  expense  by  necessary  deviation,  both 
vessel  and  cargo  must  contribute  in  ceneral 
average.     Campbell  v.  Alknomac,  Bee's  D.  C.  R. 

15.  When,  in  the  course  of  a  voyage,  a  ship, 
from  the  ordinary  decay,  requires  to  be  repaired 
at  an  intermediate  port,  the  expenses  of  such 
repairs  are  not  the  subject  of  general  average 
Ross  V.  The  Ship  Active,  2  Wash.  C.  C.  R.  226. 

16.  General  average  is  incurred  where  the 
expenses  or  los.'jes  arose  in  a  case  of  emergency 
not  produced  by  the  misconduct  or  unskilfulness 
of  the  master,  and  n&t  resulting  from  the  ordi- 
nary circumstances  of  the  voyage.     Ibid. 

17.  A  seaman  whose  feet  were  frozen  in  the 
boat  of  a  ship,  on  a  whaling  voyage,  and  who 
was  severely  injured  while  in  this  service,  is 
entitled  to  be  cured  at  the  expense  of  the  ship; 
but  the  expenses  of  the  same  are  not  to  be 
deemed  a  general  average  on  all  who  are  con- 
cerned in  the  voyage.  It  is  strictly  a  charge  on 
the  ship-owners,  and  comes  out  of  their  earn- 
ings, or  arises  from  their  proprietary  interest  in 
the  voyage.      ]  Sumner's  C.  C.  R.  203. 

18.  The  brig  Hope,  with  a  cargo,  bound  from 
Alexandria,  in  the  District  of  Columbia,  for  Bar- 
badoes,  insured  in  Alexandria,  was  assailed, 
while  standing  down  the  Chesapeake  bay,  by  a 
storm  which  soon  after  blew  to  almost  a  hurri- 
cane.    The  vessel  was  steered  towards  a  point 
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on  the  shore  for  safety,  and  was  anchored  in 
three  fathoms  water,  the  sails  furled,  and  all 
efforts   were   made   by   using  the   cables  antl 
anchors  to  prevent  her  going  on  shore.    The  gale 
increased,  the  brig  struck  adrift,  and  dragged 
three  miles,  the  windlass  was  ripped  up,  the 
chain  cable  parted,  and  the  vessel  commenced 
drifting  again,  the  whole  scope  of  both  cables 
being  paid  out  j  the  brig  then  brought  up  below 
Craney  Island  in  two  and  a  half  fathoms  water, 
where  she  thumped  or  struck  on  the  shoals  on 
a  bank,  and  her  head  swinging  round  brought 
her  broadside  to  the  sea.    The  captain  finding  no 
possible  means  of  saving  the  vessel  and  cargo, 
and  preserving  the  lives  of  the  crew,  slipped  her 
cables,  and  run  her  on  shore,  for  the  safety  of 
the  crew  and  preservation   of  the  vessel  and 
cargo:  the  vessel  was   run  far   upon  a   bank, 
where,  after  the  storm,  she  was  left  high  and 
dry,  and  it  was  found  impossible  to  get  her  off. 
The  lives  of  all  the  crew  were  saved,  the  whole 
cargo  of  the  value  of  five  thousand  three  hun- 
dred  and   thirty-five   dollars,    in.sured   for   four 
thousand  nine  hundred  and  twenty  dollars,  was 
taken  out  .safely,  and  the  vessel,  her  tackle,  &c. 
were  sold  for  two  hundred  and  fifty-si.v  dollars. 
Held,  that  the  insurers  of  the  cargo  were  liable 
for  a  general  average.    The  Columbian  Insurance 
Company  of  Alexandria  v.  Ashhy  and  Stribling, 
13  Peters,  331. 

19.  The  question  of  contribution  cannot  de- 
pend upon  the  amount  of  the  damage  sustained 
by  the  sacrifice  of  the  property,  for  that  would 
be  to  say  that  if  a  man  lost  all  his  property  for 
the  common  benefit,  he  should  receive  nothing, 
but  if  he  lost  a  part  only,  he  should  receive  full 
compensation.  No  such  principle  is  applied  to 
the  case  of  goods  sacrificed  for  the  common 
safety.  Why  then  should  it  be  applied  to  the 
total  loss  of  the  ship  for  the  like  purpose]  It  is 
the  deliverance  from  an  immediate  impending 
peril,  by  a  common  sacrifice  which  constitutes 
the  essence  of  the  claim.  It  is  the  safety  of  the 
property,  and  not  the  voyage,  which  constitutes 
the  foundation  of  general  average.     Ibid. 

20.  A  consultation  by  the  captain  with  the 
officers  of  the  vessel,  before  running  her  on 
shore,  with  a  view  to  her  preservation,  and  that 
of  the  passengers  and  cargo,  may  be  highly  pro- 
peT,  in  cases  which  admit  of  delay  and  delibe- 
ration, to  prevent  the  imputation  of  rashness 
and  unnecessary  stranding  by  the  master.  But 
if  the  propriety  and  necessity  of  the  act  are 
otherwise  sufficiently  made  out,  no  objection 
can  be  made  to  it.     Ibid. 

21.  The  freight  of  a  vessel,  totally  lost  by 
being  run  on  shore  for  her  preservation  and  that 
of  the  crew  and  cargo,  ought  to  be  allowed  to 
the  owner  of  the  vessel  as  the  subject  of  gene- 
ral average,  the  cargo  of  the  vessel  having  been 
saved  by  the  stranding.     Ibid. 

22.  In  cases  of  general  average,  the  master 
and  owners  may  retain  all  goods  of  the  shippers, 
until  their  share  of  the  contribution  towards  the 
average  is  either  paid  or  secured.  United  States 
Wilder,  3  Sumner's  C.  C.  R.  308. 

See  Insurance,  Vol.  II. 


GEORGIA. 

1.  The  proclamation  of  the  king  of  Great  Bri- 
tain in  1763,  did  not  alter  the  boundaries  of 
Georgia.  Fletcher  v.  Peck,  6  Cranch,  87  ;  2  Cond. 
Rep.  308. 

2.  The  legislature  of  Georgia,  in  1795,  had 
the  power  of  disposing  of  the  unappropriated 
lands  within  its  own  limits.     Ibid. 

3.  If  the  state  of  Georgia  have  construed  their 
treaty  with  the  Cherokee  Indians  by  any  subse- 
quent acts  manifesting  an  understanding  of  it, 
the  supreme  court  would  not  hesitate  to  adopt 
that  construction.  Patterson'' s  Lessee  v.  Jenckes, 
2  Peters,  216. 

4.  If  the  state  of  Georgia  has  practically 
settled  the  limits  of  Franklin  county,  such  set- 
tlement ought  to  have  been  conclusive  on  the 
circuit  court.     Ibid. 

5.  Georgia,  herself,  has  furnished  conclusive 
evidence  that  her  former  opinions  on  the  subject 
of  the  Indians  concurred  with  those  entertained 
by  her  sister  states,  and  by  the  government  of 
the  United  States.  Various  acts  of  her  legisla- 
ture  have  been  cited  in  the  argument,  including 
the  contract  of  cession  made  in  the  year  1802, 
all  tending  to  prove  her  acquiescence  in  the 
universal  conviction  that  the  Indian  nation  pos- 
sessed a  full  right  to  the  lands  they  occupied, 
until  that  right  should  be  extinguished  by  the 
United  States  with  their  consent :  that  their  ter- 
ritory was  separated  from  that  of  any  state 
within  whose  chartered  limits  they  might  re- 
side, by  a  boundary  line  established  by  treaties: 
that,  within  their  boundary,  they  possessed  rights 
with  which  no  state  could  interfere,  and  that  the 
whole  power  of  regulating  the  intercourse  with 
them  was  vested  in  the  United  States.  Worcester 
V.  The  State  of  Georgia,  6  Peters,  515. 

6.  A  collector,  selling  land  for  taxes  in  Geor- 
gia, must  act  in  conformity  with  the  law  from 
which  his  power  is  derived,  and  the  purchaser 
is  bound  to  inquire  whether  he  has  so  acted.  It 
is  incumbent  on  the  vendee  to  prove  the  author- 
ity to  sell.  Stead'' s  Executors  v.  Course,  4  Cranch, 
403;  2  Cond.  Rep.  151. 

7.  By  the  tax  laws  of  Georgia  for  1790  and 
1791,  the  collector  was  authorized  to  sell  land 
only  on  the  deficiency  of  personal  estate,  and 
then  to  sell  only  so  much  as  was  necessary  to 
pay  the  taxes  in  arrear.  Under  those  laws  the 
sale  of  a  whole  tract,  when  a  small  part  would 
have  been  sufficient  to  pay  the  taxes,  was  void. 
Ibid. 

8.  By  a  statute  of  Georgia,  the  terms  "  beyond 
seass,"  in  the  proviso  or  saving  clause  of  the  sta- 
tute of  limitations  of  the  state  of  Georgia,  are 
equivalent  to  "without  the  limits  of  the  slate," 
where  the  statute  is  enacted ;  and  the  party  who 
is  without  those  limits,  is  entitled  to  the  benefit 
of  the  exception.  Murray's  Lessee  v.  Baker  et 
al,  3  Wheat.  541  ;  4  Cond.  Rep.  320. 

9.  The  lands  of  a  deceased  debtor,  in  Georgia, 
are  liable,  in  equity,  for  the  payment  of  his 
debts,  without  making  the  heir  a  party  to  the 
suit.  Telfair  ct  al..  Executors,  v.  Stead's  Execu- 
tors, 2  Cranch,  407;  1  Cond.  Rep.  434. 
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10.  By  the  confiscation  act  of  Georgia,  a  debt 
due  to  the  plaintiff  on  bond,  by  a  citizen  of  the 
state  of  Georgia,  had  become  forfeited  to  the 
state  he  having  been  attainted  by  an  act  of  the 
legislature  of  that  state  for  adhering  to  the  Bri- 
tish cause  in  the  war  of  the  revolution.  In  a 
suit  instituted  by  him  for  the  debt,  upon  the  act 
of  the  legislature  being  pleaded  in  bar  by  the 
obligor,  he  replied  that  the  acts  of  the  legisJa- 
ture  were  contrary  to  the  constitution  of  the 
state  and  void.  Held,  that  the  confiscation  acts 
ot  Georgia  were  vaJixI.  Basil  Cooper  v.  Telfair, 
4Dall.  14;  1  Cond.  Rep.  211.  ' 

11.  The  act  of  the  legislature  of  Georgia  of 
4th  May,  1784,  did  not  vest  in  the  state  debts 
due  by  a  citizen  of  Georgia  to  a  partnership, 
some  of  the  members  of  which  were  citizens  of 
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GEORGIA  LAND  TITLES. 

1.  In  general,  the  validity  of  a  patent  for  lands 
can  be  impeached  only  for  causes  anterior  to  its 
being  issued,  in  a  court  of  equity:  but  if  it  is 
absolutely  void  upon  its  face,  or  the  issuing  there- 
of was  without  authority,  or  was  prohibited  by 
statute,  or  the  state  has  no  title,  it  may  be  im- 
peached collaterally  in  a  court  of  law  in  an  ac- 
tion   of  ejectment.     Doe  ex  dem.  Patterson  v. 

o  V/      '  ^^  ^^'heat.  380;  6  Cond.  Rep.  355. 

2.  The  several  statutes  of  Georgia,  comprising 
the  land  law,  being  in  pari  materia,  are  to  be 
construed  as  one  statute;  and  the  act  of  1787 
did  not  prohibit  the  issuing  of  a  patent  to  any 
one  person  for  more  than  1000  acres  of  land. 


i  _         --- .i.u..i     iv/wv/    ai,iej    ui    jaiiu. 

3  Dall    1     ;  Cond   Ren   R  ^'"  ""■  ^''''^'f''^'    '^^"fi'^^d  exclusively  to  head  rights.     IMd.      ' 


3  Dall.  1 ;  1  Cond.  Rep.  8 

12.  In  a  suit  against  a  slate,  the  service  of 
process  on  the  governor,  or  chief  executive  ma- 
gistrate, and  on  the  attorney-general  of  the  state 
js  a  regular  service  of  the  same.  ChtshoMs 
Lxecutors  v.  The  State  of  Georgia,  2  Dall.  419. 

13.  An  exemplification  of  a  grant  of  land  un- 
der the  great  seal  of  the  state  of  Georgia,  is.  per 
se,  evidence,  without  producing  or  accounting 
for  the   non-production   of  the   original.     It  is 


3.  A  grant  made  by  the  British  governor  of 
Florida,  after  the  4th  of  July,  1776,  within  the 
territory  lying  between  the  Mississippi  and  the 
Chatahouchee  rivers,  and  between  the  31st  de- 
gree of  north  latitude,  and  a  line  drawn  from  the 
rnouth  of  Yazoo  river  due  east  to  the  Chatahou- 
chee, is  invalid  as  the  foundation  of  title  in  the 
courts  of  the  United  States.  Harcourt  et  al.  v. 
Gaillard,  12  Wheat.  523;  6  Cond.  Rep.  628. 

4.  In  order  to  bring  himself  within  the  piotec- 


record  proof  o!  as  high  a  nature  as  The  orig    a      li™of  hTacVof  SoTbv    h^.a',".  ''f, ?""''- 


the  government  itself,  of  the  validity  of  its  own 
grant,  under  its  own  common  seal,  and  imports 
absolute  verity,  as  a  matter  of  record.  Patter- 
son V.  Winn  et  ah,  5  Peters,  233. 

14.  The  common  law  is  the  law  of  Georgia 
and  the  rules  of  evidence  belonging  to  it  are  in 
force  there;  unless  so  far  as  they  have  been 
modified  by  statute,  or  controlled  by  a  settled 
course  of  judicial  decisions  and  usage.  Upon 
the  present  question  it  does  not  appear  that  Geor- 
gia has  ever  established  any  rules  at  variance 
with  the  common  law ;  though  it  is  not  improba- 
ble that  there  may  have  been,  from  the  peculiar 
organization  of  her  judicial  department,  some 
diversity  in  the  application  of  them  in  the  dif- 
ferent circuits  of  that  state;  acting  as  they  do 
independent  of  each  other,  and  without  any  com- 
mon appellate  court  to  supervise  their  decisions. 
Ibid. 

15.  By  the  act  of  the  legislature  of  Georgia 
of  15th  December,  1810,  the  assignment  or  en- 
dorsement of  a  promissory  note,  is  made  suffi- 
cient evidence  thereof,  without  proving  the  hand- 
writing of  the  assignor.  The  judiciary  act  of 
1789,  declares  that  the  laws  of  the  states,  except 
where  the  constitution,  treaties  or  statutes  of  the 
United  States  require  otherwise,  are  to  be  rules 
ot  decision  in  the  courts  of  the  United  States  in 
trials  at  common  law,  where  they  apply.  The 
supreme  court  does  not  see  any  sufficient  reason 
for  construing  the  act  of  congress,  so  as  to  ex- 
clude from  its  provisions  those  statutes  of  the 
several  states  which  prescribe  the  rules  of  evi- 
dence in  civil  causes  in  trials  at  common  law 
M'Neil  v.  Holhrook,  12  Peters,  84. 


o3  u^  ''actually  settled"  on  the  land,  on  the 
2/th  October,  1795,  the  period  mentioned  in  the 
said  act  of  cession.  Hickie  v.  Slarkie  et  al,  1 
Peters,  98.  ' 

5.  It  seems  that  a  settlement  made  on  the  land 
by  another  person,  who  cultivated  it  for  the  pro- 
prietor, would  be  sufficient  to  constitute  "an  ac- 
tual settlement"  within  the  meaning  of  the  law  • 
though  the  proprietor  should  not  reside  in  person 
on  the  estate,  or  within  the  territory.     Ibid. 

6.  Undoubtedly,  the  presumption  is  in  favour 
ot  the  validity  of  every  grant  issued  in  the  forms 
prescribed  by  law;  and  it  is  incumbent  on  him 
who  controverts  it  to  support  his  objections.  The 
whole  burthen  of  proof  lies  on  him.  But  if  his 
objections  depend  on  facts,  those  facts  must  be 
submitted  to  a  jury.  If  opposing  testimony  be 
prouuced,  that  testimony,  also,  must  be  laid  be- 
tore  the  jury;  and  the  court  may  declare  the  law 
upon  the  fact,  but  cannot  declare  it  on  the  testi- 
mony. Patterson^s  Lessee  v.  Jcnckes,  2  Peters 
227.  ' 

7.  In  the  nature  of  things,  the  supreme  court 
perceives  no  reason  why  the  grant  of  the  land  in 
controversy  should  not  be  good  for  land  which  it 
might  lawfully  pass;  and  void  as  to  that  part  of 
the  tract  for  the  granting  of  which  the  office  had 
not  been  open.  It  is  every  day's  practice  to 
make  grants  for  lands  which  have  in  part  been 
granted  to  others.  It  has  never  been  suggested, 
that  the  whole  grant  is  void,  because  a  part  of 
the  land  was  not  grantable,     Ibid.  235. 

8.  The  principle,  that  a  patent  conveying  lands 
lying  partly  within,  and  partly  without  the  terri- 
tory retained  by  the  Indians,  was  void  as  to  so 
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ruch  as  lay  within  it,  and  valid  for  the  residue, 
v-a.s  settled  by  the  supreme  court  in  the  case  of 
Danforth  v.  Wear,  9  Wheaton,  673.  This  deci- 
sion was  made  on  a  patent  depending  on  the 
statutes  of  North  Carolina,  which  contain  prohi- 
bitions at  least  as  strong  as  those  of  Georgia. 
Jbid.  236. 

9.  The  supreme  court  of  the  United  States 
have  not  jurisdiction  in  the  matter  of  a  bill  filed 
by  the  Cherokee  nation  of  Indians,  against  the 
state  of  Georgia,  praying  for  an  injunction  to  pre- 
vent the  execution  of  certain  laws  passed  by  the 
legislature  of  Georgia,  relative  to  lands  within 
the  boundaries  of  the  lands  of  the  Cherokee  na- 
tion ;  the  Cherokee  nation  not  being  "a  foreign 
state''  in  the  sense  in  which  the  term  '•  foreign 
state"  is  used  in  the  constitution  of  the  United 
States.  The  Cherokee  Nation  v.  The  State  of  Geor- 
gia, 5  Peters,  1. 

10.  The  act  of  limitations  of  Georgia  does  not 
require  an  entry  into  lands  within  seven  years 
after  the  title  accrued,  unless  there  be  some  ad- 
versary possession  or  title  to  be  defeated  by  such 
entry.  Shcarinan  v.  Irvine's  Lessee,  4  Cranch, 
367;  2  Cond.  Rep.  142. 


GIFT. 


1.  Mourning-rings  given  by  third  persons  to 
the  wife  after  her  marriage  are  purely  personal, 
and  cannot  be  touched  either  by  the  husband  or 
by  his  creditors.  In  the  matter  of  Grant,  2  Story, 
C.  C.  R.  312. 

2.  A  parent  may  make  gifts  to  his  children,  if 
they  be  proper  and  suitable  in  his  circumstances 
and  condition ;  if  they  be  not  so,  they  enure  to 
the  benefit  of  his  creditors ;  but  if  the  gifts  have 
been  purchased  in  part  by  third  persons,  the  as- 
signee, under  the  bankrupt  law,  can  only  claim 
the  amount  paid  by  the  father.     Ibid. 

8.  Gifts  after  marriage,  by  third  persons,  may 
be  e.\pressly  made  for  the  sole  and  separate  use 
of  the  wife,  and  if  the  husband  consents  to  her 
receiving  them,  he  and  his  creditors  are  bound 
by  the  trust.     Ibid. 

4.  In  equity,  gifts  of  personal  ornaments  or 
•jewellery,  made  by  a  husband  to  his  wife,  for 
her  sole  and  separate  use,  will  be  good  against 
his  personal  representatives,  in  case  of  his  death ; 
but  not  against  his  own  power  to  reclaim  them, 
during  his  life,  nor  against  the  right  of  his  cre- 
ditors to  take  them  in  satisfaction  of  their  debts. 
Ibid.'^ 


of  the  goods.     M'Coul  v.  Lekamp,  2  Wheaton, 
111  ;  4  Cond.  Rep.  58. 

2.  A  bill  of  parcels  delivered  by  J.,  stating 
the  goods  as  bought  of  D.  and  J.,  is  not  conclu- 
sive evidence  that  the  goods  were  the  joint  pro- 
perty of  D.  and  J.;  but  the  real  circumstances 
may  be  explained  by  parol  evidence.  Harris  v. 
Johnston,  3  Cranch,  311;   I  Cond.  Rep.  543. 


GOODS  SOLD  AND  DELIVERED. 

1,  Where  a  witness,  a  clerk  to  the  plaintiff, 
swore  that  the  several  articles  of  merchandise 
contained  in  the  account  annexed  to  his  deposi- 
tion, were  sold  to  the  defendant  by  the  plaintiff, 
and  were  charged  in  the  plaintiff's  day-book  by 
the  deponent  and  another  person  who  is  dead, 
end  that  the  deponent  delivered  them,  and  fur- 
ther swore,  that  he  had  referred  to  the  original 
entries  in  the  day-book  ;  Held,  that  this  was  suf- 
fici-^nt  evidence  to  prove  the  sale  and  delivery 


GOVERNMENT  OF  THE  UNITED  STATES. 

1.  The  federal  government  is  one  of  delegated 
powers.  All  powers  not  delegated  to  it,  or  inhi- 
bited to  the  states,  are  reserved  to  the  states,  or 
the  people.  Briscoe  ct  al.  v.  The  Bank  of  the 
Commonwealth  of  Kentucky,  11  Peters,  257. 

2.  Where  the  heads  of  the  departments  of  the 
government  are  the  confidential  officers  of  the 
government,  merely  to  execute  the  will  of  the 
President,  or  rather  to  act  in  cases  in  which  the 
executive  possesses  a  constitutional  or  legal  dis- 
cretion, nothing  can  be  more  perfectly  clear  than 
that  their  acts  are  only  politically  examinable. 
But  where  a  specific  duty  is  assigned  by  law, 
and  individual  rights  depend  upon  the  perform- 
ance of  that  duty,  it  seems  equally  clear  that  the 
individual  who  considers  himself  injured,  has  a 
right  to  resort  to  the  laws  of  his  country  for  a 
remedy.  Marhury  v.  Madison,  1  Cranch,  137  ; 
1  Cond.  Rep.  267. 

3.  The  President  of  the  United  States,  by  sign- 
ing the  commission,  appointed  Mr.  Marbury  a 
justice  of  the  peace  for  the  county  of  Washing- 
ton, in  the  District  of  Columbia;  and  the  seal  of 
the  United  States  affixed  thereto  by  the  secretary 
of  state,  is  conclusive  testimony  of  the  verity  of 
the  signature,  and  of  the  completion  of  the  ap- 
pointment; and  the  appointment  conferred  on 
him  a  legal  right  to  the  office  for  the  space  of 
five  years.  Having  this  legal  right  to  the  office, 
he  has  a  consequent  right  to  the  commission;  a 
refusal  to  deliver  which,  is  a  plain  violation  of 
that  right,  for  which  the  laws  of  the  country 
afford  him  a  remedy.     Ibid. 

4.  Some  point  of  time  must  be  taken,  when 
the  power  of  the  executive  over  an  officer,  not 
removable  at  his  will,  must  cease.  That  point 
of  time  must  be  when  the  constitutional  power 
of  appointment  has  been  exercised  ;  and  the 
power  has  been  exercised,  when  the  last  act  re- 
quired from  the  person  possessing  the  power  has 
been  performed.  This  last  act  is  the  signature 
of  the  president.     Ibid. 

5.  The  President  of  the  United  States  has  a 
discretionary  power  to  allow  such  additional 
number  of  rations  to  officers  commanding  at 
separate  posts,  as  he  may  think  just,  having  re- 
spect to  the  special  circumstances  of  each  post. 
The  law  granting  thisauthorit)'  is  not  imperative; 
and  in  the  exercise  of  his  discretion,  the  Presi- 
dent may  allow,  or  refuse  to  allow  additional 
rations,  as  in  his  opinion  he  may  deem  proper. 
1  Peters.  296. 

6.  The  secretary  of  war,  as  the  legitimate 
organ  of  the  President,  under  a  general  authority 
from  him  may  exercise  the  power,  and  make 
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the  allowance,  to  officers  having  separate  com-  [  nnay  establish;  after  the  President  had  estab- 
maiids.     Ibid.  297.  lished  such  regulations  as  he  deemed  necessary 

7.  The  President  of  the  United  States,  as  the    in  relation  to  alien  enemies,  it  was  not  necessary 


executive  of  the  nation,  has,  as  an  incident  of 
the  office,  a  right  to  employ  all  the  usual  and 
customary  means  acknowledged  in  war,  to  carry 
it  into  effect.  He  may  therefore  authorize  the 
capture  of  all  enemy's  property,  wherever  by 
the  law  of  nations  it  maybe  lawfully  seized; 
and  is  not  restrained  from  authorizing  captures 
on  land.     The  Emulous,  1  Gallis.  C.  C.  R.  563. 

8.  To  contend  that  the  obligations  imposed  on 
the  President,  to  see  the  laws  faithfully  executed, 
implies  a  power  to  forbid  their  execution,  is  a 
novel  construction  of  the  constitution  ;  and  is  en- 
tirely inadmissible.  Kendall,  Postmaster-General, 
V.  The  United  States,  12  Peters,  524. 

9.  Congress,  by  a  special  act  passed  for  the 
purpose,  directed  the  accounts  of  certain  mail 
contractors  to  be  referred  to  the  solicitor  of  the 
treasury,  and  that  the  amount  found  by  the  so- 
licitor to  be  due  to  the  contractors,  should  be 
passed  to  their  credit,  by  the  postmaster-general 
of  the  United  States.     The  postmaster-general 
refused  to  allow  to  the  credit  of  the  mail  con- 
tractors, the  whole  sum  found  to  be  due  to  them 
by  the  solicitor  of  the  treasury,  and  a  mandamus 
was  asked  from  the  circuit  court  of  the  District 
of  Columbia,  to  be  directed  to  the  postmaster- 
general,  commaniling  him  to  conform  to  the  act 
of  congress  and  the  report  of  the  solicitor  of  the 
treasury.     In  opposition   to   the  prayer  for  the 
mandamus,  it  was  urged   that  the  postmaster- 
general  was  alone  subject  to  the  direction  of  the 
President  of  the  United  States,  with  respect  to 
the  e.xecution  of  the  duty  imposed  on  him  by 
the  law  under  which  the  solicitor  of  the  treasury 
acted  ;  and  this  right  of  the  President  was  claim- 
ed as  growing  out'of  the  obligation  imposed  upon 
him  by  the  constitution,  to  take  care  that  the 
laws  be  faithfully  executed.     By  the  court :  — 
This  doctrine  cannot  receive  the  sanction  of  this 
court.     It  would  be  ve.sting  in  the  President  a 
dispensing  power,  which  has  no  countenance  for 
its  support  in  any  part  of  the  constitution  :  and  is 
asserting  a  principle,  which,  if  carried  out  in  its 
results  to  all  cases  falling  within  it.  would  be 
clothing  the  President  with  a  power  to  control 
the  legislation  of  congress,  and  paralyze  the  ad- 
ministration of  justice.     Ibid. 

10.  The  act  of  congress  relative  to  alien  ene- 
mies, passed  6th  July,  1798,  having  authorized 
the  President  to  direct  the  confinement  of  alien 
enemies,  necessarily  conferred  all  the  means  for 
enforcing  such  orders  as  he  might  give  in  rela- 
tion to  the  execution  of  those  powers.  Locking- 
ton  v.  Smith,  1  Peters'  C.  C.  R.  466. 

11.  The  marshals  of  the  several  districts  are 
the  proper  officers  to  execute  the  orders  of  the 
President,  under  the  act  relative  to  alien  ene- 
mies.    Ibid. 

12.  It  is  to  the  department  of  state  that  a  re- 
ference must  be  made  for  the  official  acts  of  the 
President,  in  relation  to  such  public  measures  as 
are  not  immediately  connected  with  the  duties 
of  some  other  department.     Ibid. 

13.  The  President  may  direct  some  other  de- 


to  call  in  the  aid  of  the  judicial  authority,  on  all 
occasions,  to  enforce  them;  and  the  marshal 
could  not  act  without  such  authority.     Ibid. 

14.  The  provisions  of  the  hw  of  congress,  in- 
tended to  make  the  judiciary  auxiliary  to  the 
executive,  in  effecting 'its  great  objects,  and  each 
department  was  to  act  independently  of  the 
other,  except  that  the  former  was  to  make  the 
ordinances  of  the  latter  the  rule  of  its  decisions. 
Ibid. 

15.  The  President  of  the  United  States  speak-s 
and  acts  through  the  heads  of  the  several  de- 
partments, in  relation  to  subjects  which  apper- 
tain to  their  respective  duties;  both  military 
posts  and  Indian  affairs,  including  Indian  agen- 
cies, belong  to  the  war  department.  A  reserva- 
tion of  lands  made  at  the  request  of  the  secretary 
of  war,  for  purposes  in  his  department,  must  be 
considered  as  made  by  the  President  of  the 
United  States.  Wdcox  v.3rConncll,  13  Peters, 
498. 

16.  The  government  of  the  United  States  hav- 
ing insisted,  and  continued  to  insist,  through  its 
regular  executive  authority,  that  the  Falkland 
islands  do  not  constitute  any  part  of  the  domi- 
nions within  the  sovereigntyof  the  government  of 
Buenos  Ayres  to  regulate,  prohibit,  or  punish  ;  it 
is  not  competent  for  a  circuit  court  of  the  United 
States  to  inquire  into,  and  ascertain  by  other  evi- 
dence the  title  of  the  government  of  Buenos  Ayres 
to  the  sovereiirnty  of  the  Falkland  islands.  Wil- 
liams V.  The  Suffolk  Insurance  Company,  13  Pe- 
ters, 415. 

17.  When  the  executive  branch  of  the  govern- 
ment which  is  charged  with  the  foreign  relations 
of  the  United  States,  shall,  in  its  correspondence 
with  a  foreign  nation,  assume  a  fact  in  regard  to 
the  sovereigntyof  any  island  or  country,  it  is 
conclusive  on  the  judicial  department.     Ibid. 


GUNPOWDER. 

In  a  case  in  which  a  vessel  insured  had  been 
destroyed  by  the  explosion  of  gunpowder,  the 
court  said:  '-'if  taking  gunpowder  on  board  a 
vessel  insured  against  fire,  was  not  justified  by 
the  usage  of  the  trade,  and,  therefore,  was  not 
contemplated  as  a  risk  by  the  policy,  there 
might  be  great  reason  to  contend,  that  if  it  in- 
creased the  risk,  the  loss  was  not  covered  by  the 
policy."  Waters  v.  The  Merchants^  Louisville 
Insurance  Company,  11  Peters,  213. 


GUARDIAN  AND  WARD. 

1.  The  value  of  a  guardian's  interest  in  the 

minor's  estate,  is  not  the  value  of  the  estate,  but 

the  value  of  the  office  of  guardian.     This  is  no 

value,  except  so  far  as  it  affords  a  compensation 

for  labours  and  service  ;  and  in  a  controversy  be- 

i;i.   ine  f resu.ent  may  curect  sun.«  .u...  u.-    tween  persons  claiming  ^^/^f^J-f^ f^^'-f 'l"^'' 

partment  to  make  known  such  measures  as  he  I  having  no  distinct  interest  of  their  o«n,  it  can- 
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not  amount  to  a  sufficient  sum  to  authorize  an 
appeal  to  thfe  supreme  court,  from  a  circuit  court 
of  the  District  of  Columbia.  Ritchie  v.  Mauro 
and  Forrest,  2  Peters,  243. 

2.  An  administratrix,  after  a  decree  of  the 
probate  court  ascertaining  the  distributary  shares 
of  the  intestate  estate,  look  guardianship  of  one 
of  the  persons  entitled  to  a  share,  who  was  a 
minor;  it  was  held,  that,  by  operation  of  law, 
she  held  the  amount  by  way  of  retainer,  as 
guardian,  and  not  as  admiuistratrix  ;  and  that  no 
suit  lay  against  her  sureties  upon  the  adminis- 
tration bond  for  the  amount  due  her  ward. 
Taylor  v.  Dehlois^  4  Mason's  C.  C.  R.  131. 

3.  The  courts  of  probate  of  Rhode  Island  can- 
not appoint  a  guardian  to  a  person  as  incapable 
of  taking  care  of  her  estate  under  the  statute  of 
1798,  p.  316,  without  notice  to  the  parly  of  an 
adjudication  on  the  facts.  Smith  v.  Burlingame, 
4  Mason's  C.  C.  R.  121. 

4.  If  an  administrator  be  at  the  same  time 
guardian  of  the  distributees  or  legatees,  and  re- 
ceive foreign  asset.s,  and  do  not  inventory  or  ac- 
couut  for  them,  or  procure  any  settlement  of 
them  in  the  probate  court,  and  a  distribution  of 
them  according  to  law,  he  will  be  deemed  to 
receive  them  as  administrator,  and  not  to  retain 
them  as  guardian.  Some  act  of  admission, 
showing  a  retainer  as  guardian,  as  an  accounting 
in  the  probate  office  as  guardian  for  the  same,  is 
necessary  to  exonerate  him  as  administrator. 
Pratt  V.  Northam,  5  Mason's  C.  C.  R.  95. 

5.  The  word  '•  estate,"  in  the  twelfth  section  of 
the  act  of  the  legislature  of  Rhode  Island,  con- 
cerning guardians,  &c.,  must  be  construed  to  ap- 
ply only  to  the  real  estate  of  the  guardian ;  for 
if  it  were  applicable  to  the  personalty  also,  it 
would  give  the  ward  the  priority  on  the  personal 
estate,  over  persons  who  are  by  the  section  re- 
specting wills,  &c.,  expressly  placed  on  an  equal 
footing  with  him.  But  this  act  gives  the  priority 
to  the  debt  due  to  the  ward,  to  any  bond  debt 
due  from  the  testator  or  intestate,  on  his  own 
account.  But  this  statute  does  not  create  a  lien 
on  the  lands  of  the  guardian,  for  that  would  bind 
them  in  the  hands  of  a  purchaser.  To  give  it 
such  an  interpretation  would  violate  the  general 
policy  of  the  law,  in  setting  up  a  secret  lien  in 
restraint  of  alienations ;  and  is  not  required  by 
any  express  words  of  the  act,  or  any  necessary 
construction  of  it.  But  though  this  act  does  not 
create  a  lien  on  the  guardian's  lands,  it  does 
create  a  liability  of  the  heir,  or  devisee,  to  pay 
the  debt  due  to  the  ward  or  guardianship  ac- 
count, in  ct^sideration ;  and  to  the  amount  of 
the  land  descended  or  devised,  and  does  not 
merely  give  the  preference  to  an  existing  lia- 
bility. The  words  in  the  section  "the  estate 
of  a  guardian  or  curator,  appointed  under  this 
act,  shall  be  liable,  &c.,"  although  the  comma 
in  the  printed  code  is  placed  after  the  word 

•  "curator,"  must  be  read  as  if  it  were  placed 
after  the  word  "guardian,"  so  as  to  bind  the 
lands  of  all  guardians,  and  not  merely  "guardians 
appointed  under  this  act,"  or  statutory  guardians. 
Thus  the  debt  due  to  a  ward  of  a  testamentary 
guardian,  who  was  not  required  to  give  bond, 
would  as  effectually  bind  his  lands  in  the  hands 


of  the  heir  or  devisee,  under  this  construction  of 
the  act,  as  of  a  statutory  guardian,  who  had 
given  bond,  binding  his  heirs.  Black  v.  Scatty  2 
Brockenb.  C.  C.  R.  325. 

6.  The  twelfth  section  of  the  act  concerning 
guardians,  &c.,  before  cited,  having  declared 
that  "  the  estate  of  a  guardian,  or  curator,  &c., 
shall,  &c.,  be  liable  for  whatever  may  be  due 
from  him  or  her,  on  account  of  his  or  her  guar- 
dianship, &c.;  before  any  other  debt,  &c. ;" 
although  it  giVes  priority,  and  creates  liability 
if  it  did  not  before  exist,  can  apply  only  to  real 
estate,  in  a  condition  to  be  reached  by  other 
debts.  The  language  of  the  section  is  compa- 
rative, comparing  the  charge  it  creates  with 
other  charges,  and  giving  it  the  priority  over 
them.  Before  the  passage  of  the  act  against 
fraudulent  devisees,  lands  devised  were  not 
liable  for  any  debt  whatever,  and  that  statute 
expressly  protects  devisees  for  the  payment  of 
debts,  and  declares  them  valid;  it  protects  the 
trust,  and  leaves  the  estate  to  its  operation.  The 
act  of  assembly  applies  to  legal  and  not  to  equi- 
table assets.  Wherever  real  estate  is  made 
equitable  assets  by  the  will,  the  equitable  prin- 
ciple must  prevail,  and  the  ward  is  entitled  only 
to  his  proportion  of  the  fund  arising  from  the 
general  estate  of  the  guardian.     Ibid. 

7.  It  is  within  the  scope  of  the  general  powers 
of  a  guardian  to  make  a  lease  of  the  lands  of  his 
w^ard  and  remove  incumbrances  therefrom  ;  and 
if  a  guardian  convey  certain  lands  of  his  ward 
in  trust  to  secure  a  debt,  for  which  other  lands 
of  the  ward  are  bound  by  an  elegit,  and  thus 
discharge  the  latter  from  the  incumbrance,  a 
court  of  equity  will  sanction  the  contract,  espe- 
cially if  it  appears  to  have  been  beneficial  to  the 
ward.  Ronald^s  Heirs  v.  Barkley  et  al.,  1  Brock. 
C.  C.  R.  356. 

8.  By  the  law  of  Virginia,  it  is  provided  that 
the  "estate  of  a  guardian  or  curator,  appointed 
under  the  act,  not  under  a  specific  lien,  shall, 
after  the  death  of  such  guardian  or  curator,  be 
liable  for  whatever  may  be  due  from  him  or  her 
on  account  of  his  or  her  guardianship,  or  his  or  her 
ward,  before  any  other  debt  due  from  him  or  her 
(see  act  concerning  guardians,  &c.,  1  Rev.  Co., 
ch.  108,  sec.  12,  p.  408),  and  that  the  executors 
or  administrators  of  a  guardian,  or  a  committee, 
or  of  any  other  person  who  shall  have  been 
chargeable  with,  or  accountable  for  the  estate 
of  a  ward,  idiot  or  lunatic:  or  the  estate  of  a 
dead  person,  committed  to  their  testator  or  intes- 
tate, by  a  court  of  record,  shall  pay  so  much  as 
shall  be  due  from  the  testator  or  intestate,  to  the 
ward,  idiot  or  lunatic,  or  to  the  legatees  or  per- 
sons entitled  to  distribution,  before  any  proper 
debt  of  their  testator  or  intestate."  Held,  that  the 
twelfth  section  of  the  law  concerning  guardians, 
and  the  sixtieth  section  of  the  act  concerning 
wills,  &c.,  having  both  been  passed  at  the  same 
session  of  the  legislature,  and  being  in  pari  ma- 
teria, must  be  considered  in  connexion,  as  if 
they  were  parts  of  the  same  act :  that  the  latter 
section  applies  only  to  executors  and  adminis- 
trators, in  the  administration  of  the  effects  of 
their  testator  or  intestate,  that  come  to  their 
hands  in  their  official  character,  giving  priority 
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to  debts  due  to  a  ward,  or  idiot,  or  lunatic,  or  the 
estate  of  a  dead  person,  &c.,  over  all  others,  but 
placing  them  all  on  the  ,«ame  footing  with  re- 
ference to  each  other.  Black  v.  ScotF.  2  Brock 
C.  C.  R.  325. 

9.  If  A  be  the  executor  of  B,  and  testamentary 
guardian  of  C,  the  daughter  of  B,  and  the  testa- 
tor give  a  bond  as  a  specific  legacy  to  his  daugh- 
ter, and  A  receives  the  bond  and  charges  him- 
self, in  his  e.xecutor's  account,  with  the  amount 
thereof,  ''  to  be  paid  to  his  warii,'-"  and  writes  to 
the  obligor  in  the  bond,  that  he  shall  make  him- 
self debtor  to  his  ward  for  the  legacy,  and  hold 
the  obligor  as  bound  to  himself.  Held,  1st:— 
That  this  is  an  as.sent  of  the  executor  to  the  le- 
gacy, and  a  payment  of  it  to  the  guardian,  as 
much  as  if  the  characters  were  united  in  one 
person.  2d.  That  the  sureties  of  A,  in  the  ex- 
ecutor's bond  (as  well  as  the  executor),  are  dis- 
charged from  liability  for  the  legacy  under  the 
executor's  bond.  3d.  That  A  was  chargeable, 
as  guardian,  but  as  he  gave  no  bond  in  that  cha- 
racter, his  heirs,  on  his  death,  are  not  bound, 
though  the  debt  remains  one  of  first  dignity 
against  his  personal  estate.  Alston  v.  Munford, 
1  Biockenb.  C.  C.  R.  267 


United  States  v.  Hill  et  al.,  1  Brockenb.  C.  C.  R. 
156. 

3.  The  accused  may  take  exception  to  the 
panel  of  the  grand  jury  when  it  is  called  over 
by  the  clerk  of  the  circuit  court,  at  the  opening 
of  the  court.  This  is  the  proper  time  for  an  ex- 
ception.    1  Burr's  Trial,  31,  37. 

4.  The  marshal  is  authorized  by  the  law  of 
Virginia  to  summon  twenty-four  grand  jurymen. 
If  twenty-five  persons  are  summoned,  the  twen- 
ty-fifth must  be  struck  off.  The  twenty-four 
first  summoned  constitute  the  grand  jury,  of 
whom  sixteen  are  a  quorum.  If  the  panel  has 
been  completed  by  the  marshal,  and  deficien- 
cies afterwards  occur,  they  must  be  supplied 
from  the  bystanders.     Ibid.  37. 

5.  '-lam  not  satisfied  that  a  court  ought  to 
inspect  the  papers  which  form  a  part  of  a  wit- 
ness's testimony,  before  he  is  sent  to  the  grand 
jury.  This  would  render  it  necessary  to  ex- 
amine the  witness  in  open  court."'  Per  Mr. 
Chief  Justice  Marshall.     1  Burr's  Trial,  202. 

6.  The  grand  jury  are  not  to  inspect  any  pa- 
pers but  such  as  formed  a  part  of  the  narrative 
of  the  witness  examined  by  them,  and  proved 
to  be  the  papers  of  the  person  against  whom  an 


iA    If  .1  I.      r  ,  lu  DC  lUB  paijers  oi  me  pers 
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for  the  ward,  from  the  executor,  and  to  give  a 
receipt  to  him  for  the  same;  and  the  acquittance 
to  him  is  good,  without  requiring  the  joint  re- 
ceipt of  all.  And  on  the  same  principle,  if  the 
character  of  executor  and  of  receiving  guardian 
be  united  in  the  same  person,  the  guardian  who 
charges  himself,  discharges  himself  as  executor. 
Ibid. 


GRAND  JURY. 

1.  The  grand  jury  having  received  testimony 
of  a  person  not  under  oath,  the  indictment  was 
quashed,  as  irregularly  found.  2  Gallis.  C.  C.  R. 
264. 

2.  No  act  of  congress  confers  on  the  United 
States'  courts  the  right  to  summon  grand  juries, 
or  describes  their  powers.  The  laws  of  congress 
have  invested  the  courts  of  the  United  sTates 
with  criminal  jurisdiction;  and,  since  this  juris- 
diction can  only  be  exercised  through  the  in- 
strumentality of  grand  juries,  the  power  to  direct 
them  results  by  necessary  implication.  Hence, 
the  powers  of  grand  juries  are  co-extensive 
with,  and  are  limited  by  the  criminal  jurisdic- 
tion of  the  courts  to  which  they  are  an  appen- 
dage. Hence,  too,  a  presentment  by  a  grand 
jury  in  the  circuit  court  of  the  United  Statues  of 
an  offence  of  which  that  court  has  no  jurisdic- 
tion, IS  coram  non  judice  ;  and  is  no  legal  foun- 
dation for  any  prosecution,  which  can  only  be 
instituted  on  the  presentment  or  indictment  of  a 
grand  jury,  to  be  carried  on  in  another  court,  un- 
less that  court  has  no  right  to  direct  grand  juries. 
But  the  district  courts  of  the  United"  States  have 
that  power  as  completely  as  the  circuit  courts, 
to    the   extent   of    their  "criminal    juiisdiction'. 


tend  to  justify  the  witness,  may  be  examined ; 
but  they  must  not  bear  on  the  accused.     Ibid. 

7.  The  marshal  has  no  power  to  dispense 
with  the  attendance  of  a  grand  juror  after  he 
has  been  summoned  as  one  of  the  panel.  The 
general  principle  is,  that  when  a  person  is  put 
on  the  panel,  he  stands  upon  it,  and  cannot  be 
displaced  by  the  marshal.  Per  Mr.  Chief  Jus- 
tice Marshall.     Ibid.  87. 

8.  If  any  one  on  the  panel  of  the  grand  jury 
has  made  up  his  mind  on  the  case,  he  had  bet- 
ter withdraw.     Ibid.  41. 

9.  The  circuit  court  established  the  following 
questions,  as  proper  to  be  put  to  the  jurors. 
First,  Have  you  made  up  your  mind  on  the  case, 
or  on  the  guilt  or  innocence  of  the  defendant, 
from  the  statement  you  have  seen  in  the  news- 
papers or  otherwise?  Have  you  formed  or  ex- 
pressed, or  delivered  an  opinion  of  the  guilt  or 
innocence  of  the  accused  ?     Ibid.  48. 

10.  Witnesses  for  the  defendant,  are  never 
sent  to  the  grand  jury,  but  by  the  consent  of  the 
prosecution.  United' Stales  v.  White,  2  Wash.  C. 
C.  R.  29. 


GRANT. 


1.  A  legislative  grant  and  confirmation  vests 
an  indefeasible  and  irrevocable  title  ;  it  is  not 
revocable  in  its  own  nature,  or  held  only  durante 
bene  placito.  Terret  et  al.  v.  Taylor  et  al.,  9 
Cranch,  43;  3  Cond.  Rep.  254. 

2.  The  king  of  Great  Britain  granted  a  char- 
ter of  a  town  in  that  part  of  the  province  of  New 
Hampshire,  which  is  now  Vermont,  to  be  divided 
among  the  grantees,  and  to  be  held  on  certain 
conditions  mentioned  in  the  charter.     The  de 
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feiidants,  who  were  one  of  the  grantees,  were  a 
society  in  England,  incorporated  by  a  charter 
fronn  the  king.  A  scire  facias  was  issued  on  be- 
half of  the  plaintiffs,  requiring  the  defendants 
to  show  cause  why  a  forfeiture  of  their  right  to 
the  lands  had  not  oeen  incurred  ;  and  assigning 
as  grounds  of  forfeiture  a  non-performance  of 
the  conditions  on  which  the  lands  were  held, 
and  violations  of  their  charter  of  incorporation. 
On  demurrer  to  the  scire  facias.  Held,  that  such 
violations  of  their  charter  of  incorporation  could 
not  be  thus  collaterally  drawn  in  question,  but 
that  it  should  be  vacated  by  some  direct  pro- 
ceeding for  the  purpose.  People  of  Vej-mont  v. 
Society  for  Propagating  the  Gospel,  Paine'sC.  C. 
R.  652. 

3.  Among  the  conditions  of  the  grant  were, 
that  the  grantees,  their  heirs  and  assigns,  should 
pay  rent,  and  cultivate  a  certain  portion  of  the 
land:  Held,  by  the  circuit  court,  that  no  reason 
of  public  policy  exempted  the  defendants  from 
the  performance  of  these  conditions,  and  that 
they  were  within  their  letter  and  spirit.     Ibid. 

4.  Each  grantee  was  to  pay  annually,  for  the 
first  ten  years,  an  ear  of  corn,  rent,  for  his  share 
of  the  land,  if  lawfully  demanded  :  Held,  by  the 
circuit  court,  that  this  was  a  mere  nominal  rent, 
and  its  non-payment  not  a  ground  of  forfeiture: 
and  that  the  breach  of  the  condition  was  ill  as- 
signed, as  there  was  no  averment  that  it  had 
been  lawfully  demanded.     Ibid. 

5.  After  the  first  ten  years,  a  rent  of  one  shil- 
ling for  every  hundred  acres,  was  to  be  paid  an- 
nually to  the  grantor,  in  his  council  chamber  in 
Portsmouth,  or  to  such  oflicer  as  should  be  ap- 
pointed to  receive  the  same:  Held,  by  the  cir- 
cuit court,  that  payment  at  the  place  appointed 
had  been  rendered  impossible  by  the  separation 
of  the  countries;  and  that  the  plaintiffs  should 
have  averred,  that  ihey  had  appointed  another 
place  of  payment,  or  an  oflicer  to  receive  the 
payment,  and  that  notice  thereof  had  been  given 
to  the  defendants.     Ibid. 

6.  The  validity  of  a  legislative  grant,  does 
not  depend  on  its  containing  the  technical  terms 
usual  in  a  conveyance.  Rutherford  v.  Greeneh 
Heirs,  2  Wheat.  196;  4  Cond.  Rep.  83. 

7.  It  is  an  acknowledged  rule  of  law,  that  if 
a  grant  is  made  on  a  contlition  subsequent,  and 
it*  performance  becomes  impossible  by  the  act 
of  the  grantor,  the  condition  is  void.  United 
States  V.  Arredondo  et  al.,  6  Peters,  691. 

8.  Before  the  cession  of  Florida  to  the  United 
States,  by  Spain,  a  grant  of  a  certain  quantity 
of  land^was  made  on  the  condition  of  the  set- 
tlement of  two  hundred  Spanish  families  on  the 
land,  which  condition  was  not  complied  with,  in 
fact,  before  the  cession.  The  question  before 
the  supreme  court  was,  has  the  condition  been 
complied  with  in  law,  or  has  such  matter  been 
presented  to  the  court,  as  dispenses  with  the  per- 
formance of  the  condition,  and  divests  the  grant 
of  it.  In  delivering  the  opinion  of  the  court, 
Mr.  Justice  Baldwin  said:  '-It  is  an  acknow- 
ledged rule,  that  a  grant,  if  made  on  a  condition 
subsequent,  and  its  performance  becomes  im- 
possible by  the  act  of  the  grantor,  the  grant  be- 


comes single.  We  are  not  prepared  to  say.  that 
the  condition  of  settling  two  hundred  American 
families  in  an  American  territory  has  been,  or  is 
possible  ;  the  condition  was  not  unreasonable  or 
unjust  at  the  time  it  was  imposed ;  its  perform- 
ance would,  probably,  have  been  deemed  a  fair 
and  adequate  consideration  for  the  grant,  had 
Florida  remained  a  Spanish  province.  But  to 
exact  its  performance  after  its  cession  to  the 
United  States,  would  be  demanding  the  '  sum- 
mum  jus'  indeed  ;  and  enforcing  a  forfeiture  on 
principles  which,  if  not  forbidden  by  the  com- 
mon law,  would  be  utterly  inconsistent  with  its 
spirit.  If  the  case  required  it,  we  might  feel 
ourselves,  at  all  events,  justified,  if  not  com- 
pelled to  declare,  that  the  performance  of  this 
condition  had  become  impossible  by  the  act  of 
the  grantors,  by  the  transfer  of  the  territory,  the 
change  of  government,  manners,  habits,  condi- 
tions, laws,  religion,  and  all  the  social  and  po- 
litical relations  of  society."     Ibid. 

9.  If  an  equitable  title  be  merged  in  a  grant, 
the  party  has  no  relief  in  equity,  although 
the  grant  be  void  as  being  contrary  to  law. 
Preston  v.  Tremble,  7  Cranch,  354  ;  2  Cond.  Rep. 
528. 

10.  The  grants  of  land,  in  the  possession  of 
the  Indians,  by  the  governor  of  Florida,  under 
the  crown  of  Spain,  were  good  to  pass  the  right 
of  the  crown.  The  grants  severed  them  from 
the  royal  domain,  so  that  they  became  private 
property,  which  was  not  ceded  to  the  United 
States  by  the  treaty  with  Spain.  United  States 
V.  Fernandez,  10  Peters,  303. 

11.  At  common  law,  a  grant  to  a  deceased  per- 
son will  pass  no  estate  to  his  heirs.  Doughertifs 
Heirs  v.  Edmiston,  1  Cooke,  134. 

12.  A  contract  is  a  compact  between  two  or 
more  persons,  and  is  either  executory  or  e.\ecuted. 
An  executory  contract  is  one  in  which  a  party 
binds  himself  to  do  or  not  to  do  a  particular 
thing.  A  contract  executed  is  one  in  which  the 
object  of  the  contract  is  performed,  and  this  dif- 
fers in  nothing  from  grant.  Fletcher  v.  Peck,  6 
Cranch,  87;  2  Cond.  Rep.  308. 

13.  tinder  a  fair  construction  of  the  constitu- 
tion, grants  are  comprehended  under  the  term 
contracts.     Ibid. 

14.  Where  a  law  is  in  its  nature  a  contract, 
where  absolute  rights  have  vested  under  that 
contract,  a  repeal  of  the  law  cannot  divest  those 
rights.     Ibid. 

15.  A  party  to  a  contract  cannot  pronounce 
his  own  deed  invalid,  although  the  party  be  a 
sovereign  state.  A  grant  is  a  contract  executed. 
Ibid. 

16.  A  grant  of  land,  by  name,  in  the  Polow- 
mas,  superadding  the  courses  and  distances  of 
the  lines  thereof,  which  was  reserved,  was  found 
to  exclude  part  of  the  island,  passed  the  whole 
island.  Lodged  Lessee  v.  Lee,  6  Cranch.  237;  2 
Cond.  Rep.  358. 

17.  There  are  cases  in  which  a  grant  is  abso- 
lutely void,  as  where  the  state  had  no  title  to  the 
thing  granted,  or  where  the  officer  had  no  au- 
thority to  issue  the  grant.  &c.  In  such  cases  the 
validity  of  the  grant  is,  necessarily,  examinable 
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at  law.    Polkas  Lessee  v.  Wendall  et  al.,  5  Wheat. 
293;  4  Cond.  Rep.  650. 

18.  A  grant  raises  a  presumption  that  every 
prerequisite  to  its  issuing  was  complied  with ; 
and  a  warrant  is  evidence  of  the  e.\istence  of  an 
entry.  But  where  the  entry  has  never  in  fact 
been  made,  and  the  warrant  is  forged,  no  right 
accrued  under  the  act  of  North  Caiohna  of  1777, 
and  the  grant  is  void.     Ibid. 

19.  It  is  essential  to  the  validity  of  a  grant, 
that  the  thing  granted  should  be  so  described  as 
to  be  capable  of  being  distinguished  from  other 
things  of  the  same  kind  :  but  it  is  not  necessary 
that  the  grant  itself  could  contain  such  a  de- 
scription, as,  without  the  aid  of  extraneous  tes- 
timony, to  ascertain  precisely  what  is  conveyed. 
Natural  objects  called  for  in  a  gri-ut,  must  be 
proved  by  testimony  consistent  with  the  grant, 
but  not  found  in  it.  Blake  et  al.  v.  Doherty  et  al., 
5  Wheat.  359 ;  4  Cond.  Rep.  682. 

20.  '-In  the  nature  of  thing.s,  the  supreme 
court  perceives  no  reason  why  the  grant  of  the 
land  in  controversy,  should  not  be  good  for  land 
which  it  might  lawfully  pass,  and  void  as  to  that 
part  of  the  tract  for  the  granting  of  which  the 
office  had  not  been  open.  It  is  every  day's 
practice  to  make  grants  for  lands  which  have  in 
part,  been  granted  to  others.  It  has  never  been 
suggested  that  the  whole  grant  is  void,  because 
a  part  of  the  land  was  not  granlable."'  Patter- 
son's  Lessee  v.  Jcnckes,  2  Peters,  235. 

21.  The  principle,  that  a  patent  conveying  lands 
lying  partly  within  and  partly  without  the  ter- 
ritory retained  bj-  the  Indians,  was  void  as  to  so 
much  as  lay  within  it,  and  valid  for  the  residue, 
was  settlinl  by  the  court  in  the  case  of  Danforth 
r.  Wear,  9  Wheaton,  673.  This  decision  was 
made  on  a  patent  depending  on  the  statutes  of 
North  Carolina,  which  contain  prohibitions  at 
least  as  strong  as  those  of  Georjjia.     Ibid.  236. 

22.  No  grant  of  land  by  the  United  Slates  can 
affect  pre-existing  titles.  City  of  New  Orleans 
V.  De  Armas  et  al.,  9  Peters.  224. 

23.  There  are  cases  when  grants  and  securi- 
ties made  contrary  to  the  prohibitions  of  a  sta- 
tute in  part,  are,  upon  the  true  construction  of 
the  intent  of  the  statute,  void  in  tolo.  But  it  is 
very  different  in  cases  standing  merely  on  the 
common  law.  And.  therefore,  at  the  common 
law,  in  order  to  make  a  grant  void,  in  toto,  for 
fraud  or  covin,  the  fraud  or  covin  must  infect  the 
whole  transaction,  or  be  so  mixed  up  in  it  as  not 
to  be  capable  of  a  distinct  and  separate  conside- 
ration.    Win7i  V.  Patterson,  9  Peters,  664. 

24.  A  grant  may  be  good  for  part  of  the  land 
granted,  and  bad  as  to  other  parts  of  the  same. 
Ibid. 

25.  The  subject  of  grants  of  land  within  the 
Indian  boundary,  which  had  not  by  any  official 
act  beefi  declared  a  part  of  the  royal  domain, 
was  fully  and  ably  considered  in  the  case  of 
Johnson  v.  M'Intosh,  8  Wheat.  543  ;  5  Cond.  Rep. 
515.  Every  European  government  claimed  and 
e.xercised  the  right  of  granting  lands,  while  in 
the  occupation  of  the  Indians.  United  States  v. 
Fernandez,  10  Peters,  303. 

26.  h  would  be  a  dangerous  doctrine  to  con- 


sider the  issuing  of  a  grant,  as  conclusive  evi- 
dence of  a  right  in  the  power  which  issued  it. 
On  its  face  it  may  be  conclusive,  and  cannot  be 
controverted;  but  if  the  thing  granted  was  not 
in  the  grantor,  no  right  passes  to  the  grantee. 
New  Orleans  v.  The  United  States,  10  Peters,  662. 

27.  The  supreme  court  has  uniformly  held, 
that  the  term  "grant,"'  in  a  treaty,  comprehends 
not  only  those  which  are  made  in  tbim,  but  also 
any  concession,  warrant,  order,  or  permission  to 
survey,  possess,  or  settle,  whether  evidenced  by 
writing  or  parol,  or  presumed  from  possession  ; 
and  that  in  the  term  -'laws,'"  is  included  custom 
and  usage,  when  once  settled  ;  though  it  may 
be  comparatively  of  recent  date,  and  is  not  one 
of  those  to  the  contrary  of  which  the  memory 
of  man  runneth  not,  which  contributed  so  much 
to  make  up  the  common  law  code,  so  justly  ve- 
nerated.    Strother  v.  Lucas,  6  Peters,  763. 

28.  A  grant  may  be  made  by  a  law,  as  well 
as  a  patent  pursuant  to  a  law  ;  and  a  confinna- 
tion  by  a  law,  is  as  fully  to  all  intents  and  pur- 
poses a  grant,  as  if  it  contained  in  terms  a  grant 
de  novo.     Ibid. 

29.  Grants  of  land  in  Florida,  by  the  governor, 
made  before  the  cession  of  the  territory,  were 
made  valid  by  the  treaty,  according  to  their 
terms.     See  Florida  Land  Titles,  ante,  page  748. 

30.  Presumptions  of  a  grant,  arising  fiom  lapse 
of  time,  are  applied  to  corporeal  as  well  as  in- 
corporeal hereditaments.  These  may  be  re- 
butted by  contrary  presumptions,  and  can  nevei 
arise  where  all  the  circumstances  are  perfectly 
consistent  with  the  non-existence  of  the  grant. 
A  fortiori,  they  cannot  arise  where  the  claim  is 
of  such  a  nature  as  is  at  variance  with  the  sup- 
position of  a  grant.  Ricard  v.  Williams,  7  Wheat. 
59:  5  Cond.  Rep.  237. 

31.  In  general  the  presumption  of  a  grant  is 
limited  to  periods  analogous  to  the  statute  of 
limitations,  in  cases  where  the  statute  does  not 
apply.  Where  the  statute  applies,  the  presump- 
tion is  not  generally  resorted  to;  but  if  the  cir- 
cumstances of  the  case  are  very  cogent  and  re- 
quire it,  a  grant  may  be  presumed  within  a  short 
period  of  the  statute.     Ibid. 

3f2.  The  colonial  charters,  a  great  portion  of 
the  individual  grants  by  the  proprietary  and  royal 
governments,  and  a  still  greater  portion  by  the 
states  of  the  Union  after  the  revolution,  were 
made  for  lands  within  the  Indian  hunting- 
grounds.  North  Carolina  and  Virginia  to  a  great 
extent  paid  their  officers  and  soldiers  of  the  re- 
volutionary war  by  such  grants,  and  extinguish- 
ed the  arrears  due  the  army  by  similar  means. 
It  was  one  of  the  great  resources  which  sus- 
tained the  war,  not  only  by  those  states,  but  by 
other  states.  The  ultimate  fee,  encumbered 
with  the  right  of  Indian  occupancy,  was  in  the 
crown  previous  to  the  revolution,  and  in  the 
states  of  the  Union  afterwards,  and  subject  to 
grant.  This  riijht  of  occupancy  was  protected 
by  the  political  power,  and  respected  by  the 
courts,  until  extinguished,  when  the  patentee 
took  the  unencumbered  fee.  So  the  suprem3 
court  and  the  state  courts  have  uniformly  held. 
Clark  V.Smith,  13  Peters,  195. 
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GUARANTY. 

1.  A  letter  from  the  defendants  to  J.  M.,  say- 
ing they  would  be  his  security  for  one  hundred 
and  thirty  barrels  of  corn,  payable  in  twelve 
months,  will  maintain  an  action  of  assumpsit 
against  the  defendants  upon  the  faith  of  the  let- 
ter, in  favour  of  any  one  who  has  given  credit 
to  J.  M.  for  the  corn.  Lawrason  v.  Mason,  3 
Cranch,  492;  1  Cond.  Rep.  605. 

2.  A  letter  of  credit,  atldressed  by  mistake  to 
John  and  Jo.seph,  and  delivered  to  John  and  Je- 
remiah, will  not  support  an  action  by  John  and 
Jeremiah  for  goods  furnished  by  them  to  the 
bearer,  upon  the  faith  of  the  letter  of  credit.  It 
is  not  a  written  contract  between  the  plaintiffs 
and  defendants,  and  parol  proof  cannot  be  admit- 
ted to  make  it  such.  It  is  not  a  case  of  fraud, 
ambiguity  or  mistake,  on  the  part  of  the  plain- 
tiffs. Grant  v.  Najjlor,  4  Cranch,  224 ;  2  Cond. 
Rep.  95. 

3.  The  construction  of  a  letter  of  credit  or 
guaranty,  must  be  the  same  in  a  court  of  equity 
as  in  a  court  of  law  ;  and  any  facts  which  might 
be  introduced  in  one  court  to  explain  the  trans- 
action, may  be  introduced  into  the  other.  Rus- 
sell V.  Clark's  Ex'rs  ct  al.,  7  Cranch,  69 ;  2  Cond. 
Rep.  417. 

4.  To  charge  one  person  with  the  debt  of  an- 
other, the  undertaking  must  be  clear  and  expli- 
cit.    Ibid. 

5.  It  is  the  duty  of  him  who  gives  credit  to 
another  upon  the  responsibility  or  general  un- 
dertaking of  a  third  person,  immediately  to  give 
notice  to  the  latter  of  the  extent  of  his  engage- 
ment.    Ibid. 

6.  A  fraudulent  representation  will  subject 
the  person  giving  it,  to  the  damages  sustained 
by  the  person  trusting  to  it.     Ibid. 

7.  A  misrepresentation  of  the  solidity  of  a 
mercantile  house,  made  under  a  mistake  of  the 
fact,  without  any  interest  or  fraudulent  intention, 
is  not  a  sufficient  ground  on  which  an  action  can 
be  sustained,  although  the  plaintiff  may  have 
sustained  damage  by  reason  of  such  misrepre- 
sentation.    Ibid. 

8.  A  merchant  who  endorses  the  bills  of  an- 
other on  the  faith  of  the  guaranty  of  a  third  per- 
son, cannot,  in  case  of  the  insolvency  of  the  prin- 
cipal debtor  and  of  the  guarantee,  resort  to  a 
trust  fund  created  by  the  principal  debtor  for  the 
indemnity  of  the  guarantee,  for  the  amount  for 
which  the  guarantor  was  liable.     Ibid. 

9.  'VVhen  the  guarantee  is  insolvent,  a  court 
of  equity  will  not  decree  the  money  raised  for 
his  indemnity  to  be  paid  to  him,  without  secu- 
rity being  first  give^'i  that  the  debt  of  the  princi- 
pal will  be  paid.     Ibid. 

10.  In  case  of  a  warranty  and  indemnity,  a 
judgment  against  the  person  to  be  indemnified, 
if  fairly  obtained,  especially  if  on  notice  to  the 
warrantor,  it  is  evidence  in  the  suit  against  the 
warrantor,  on  his  contract  of  indemnity.  Clark''s 
Ex'rs  V.  Carrington,  7  Cranch,  308  ;  2  Cond.  Rep. 
507. 

11.  B.,  a  merchant  in  New  York,  wrote  to  L., 
a  merchant  in  New  Orleans,  on  the  9th  of  Janu- 
ary, 1806,  stating  that  a  ship  belonging  to  T,,  of 


P.,  was  ordered  to  New  Orleans  for  freight,  and 
requesting  L.  to  procure  a  freight  for  her,  and 
purchase  and  put  on  board  of  her  five  hundred 
bales  of  cotton,  on  the  owner's  account,  "for  the 
payment  of  shipments  on  owner's  account,  the 
bills  of  T.  on  me,  al  si.\ty  days,  will  meet  due 
honour."  On  the  13th  of  February  next,  the 
same  request  was  repeated  in  another  letter,  and 
enclosing  a  letter  from  T.  to  L.,  giving  L.  instruc- 
tions; and  T.  continued  to  correspond  with  L., 
adding,  "thy  bills  on  me  for  T.'s  account  will 
meet  due  honour."  On  the  24th  of  July,  1806, 
B.  wrote  again  to  L.  on  the  same  subject,  adding, 
"  the  owners  wish  her  loaded  on  their  own  ac- 
count, for  the  payment  of  which  thy  bills  on  me 
will  meet  due  honour  at  sixty  days'  sight."  L. 
proceeded  to  purchase  and  ship  cotton,  and  drew 
bills  on  T.,  which  were  paid.  He  afterwards 
drew  two  bills  on  T.,  in  New  York,  which  were 
protested  for  non-payment,  he  having  in  the 
mean  time  failed ;  and  about  two  years  after- 
wards drew  bills  on  B.  for  the  balance  due,  in- 
cluding the  two  protested  bills,  damages  and  in- 
terest. Held,  that  the  letters  of  February  13th 
and  July  24th  contained  no  revocation  of  the 
letter  in  the  undertaking  of  January  9th;  that 
although  the  bills  on  T.  were  not  drawn  accord- 
ing to  B.'s  assumption,  this  could  only  affect  the 
right  of  L.  to  recover  the  damages  paid  by  him 
on  the  return  of  the  bills,  but  that  L.  had  still  a 
right  to  recover  on  the  original  guaranty.  Held, 
also,  that  L.,  by  making  his  election  to  draw  on 
T.  in  the  first  instance,  did  not  thereby  preclude 
himself  from  resorting  to  B.,  whose  undertaking 
was,  in  effect,  a  promise  to  furnish  the  funds  ne- 
cessary to  carry  the  adventure  into  execution. 
Held,  also,  that  L.  had  a  right  to  recover  from 
B.  the  commissions,  disbursements,  and  other 
charges  of  the  transactions.  Lanusse  v.  Barker, 
3  Wheat.  101 ;  4  Cond.  Rep.  204. 

12.  A  letter,  stating  "my  son  W.  mentioned 
to  me,  that  in  consequence  of  your  esteem  and 
friendship  for  him,  you  had  caused  and  placed 
property  of  yours  and  your  brother's  in  his  hands 
for  sale,  and  that  it  is  probable  from  time  to  time 
you  may  have  considerable  transactions  toge- 
ther; on  my  part  I  think  proper  to  guaranty  to 
you  the  conduct  of  my  son,  and  shall  hold  my- 
self liable,  and  do  hold  myself  liable  for  the 
faithful  discharge  of  all  his  engagements  to  you, 
both  now  and  in  future,"  will  extend  to  a  part- 
nership debt  incurred  by  W.  to  the  two  brothers. 
Dnmmond  v.  Prcstman,  12  Wheat.  515;  6  Cond. 
Rep.  620. 

13.  In  such  a  case,  the  record  of  a  judgment 
confessed  by  the  principal.  W.,  to  R.  D.,  as  sur- 
viving partner  of  R.  &  C.  D.,  for  the  amount  of 
the  debt  due  by  W.  to  the  partnership  firm,  was 
held  to  be  admissible  in  evidence,  inter  alia,  to 
charge  the  guarantor  under  his  letter  of  guaranty. 
Ibid. 

14.  A  letter  of  credit  was  written  by  Edmond- 
ston,  of  Charleston,  South  Carolina,  to  a  commer- 
cial house  at  Havana,  in  favour  of  J.  &  T.  Rob- 
son,  for  fifty  thousand  dollars,  "  which  sum  they 
may  invest  through  you  in  the  produce  of  your 
island."  On  the  arrival  of  Thomas  Robson  in 
Havana,  the  house  to  whom  the  letter  of  Mr. 
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Edmondston  was  addressed,  v^^as  unable  to  un- 
dertake the  business,  and  introduced  Tiiomas 
Robson  to  Drake  &  Mitchel,  merchants  at  that 
place,  exhibiting  to  them  the  letter  of  credit  from 
Mr.  Edmondston.  Drake  &.  INIitchel,  on  the 
faith  of  the  letter  of  credit,  and  at  the  request 
of  Thomas  Robson,  made  large  shipments  of 
coffee  to  Charleston,  for  which  they  were,  by 
agreement  with  Thomas  Robson,  to  draw  upon 
Goodhue  &  Co.,  of  New  York,  at  sixty  days, 
where  insurance  was  to  be  made.  Of  this  agree- 
ment Edmondston  was  informed,  and  he  con- 
firmed it  in  writing.  For  a  part  of  the  cost  of 
the  coffee  so  shipped,  Drake  &  Mitchel  drew 
bills  on  New  York,  which  were  paid  ;  and  after- 
wards, in  consequence  of  a  change  in  the  rate 
of  exchange,  they  drew  for  the  balance  of  the 
shipments  on  London.  This  was  approved  of 
by  J.  &  T.  Robson,  but  was  not  communicated 
to  Edmondston.  To  provide  for  the  payment  of 
the  bills  drawn  on  London  by  Drake  &  JMitchel, 
the  agents  of  J.  &  T.  Robson  remitted  bills  on 
London,  which  were  protested  for  non-payment; 
and  Drake  &  Mitchel  claimed  from  Edmondston, 
under  the  letter  of  credit,  payment  of  their  bills 
on  London.  Held,  that  ^Ir.  Edmondston  was 
not  liable  for  the  same.  Edmondston  v.  Drake 
ty  Mitchel,  5  Peters.  G24. 

15.  It  would  be  an  extraordinary  departure 
from  that  exactness  and  precision  which  is  an 
important  principle  in  the  law  and  usage  of  mer- 
chants, if  a  merchant  should  act  on  a  letter  of 
credit,  such  as  that  in  this  case ;  and  hold  the 
writer  responsible,  without  giving  notice  to  him 
that  he  had  acted  upon  it.     Ihid. 

16.  Action  upon  the  followingletter  of  guaranty 
written  by  the  defendants  and  delivered  to  the 
plaintiffs:  "Our  friend,  Mr.  Chester  Harincr,  to 
assist  him  in  business,  may  require  yon  raid  from 
time  to  time,  either  by  acceptance  or  endorse- 
ment of  his  paper,  or  advances  in  cash  ;  in  order 
to  save  you  from  harm  in  so  doing,  we  do  here- 
by bind  ourselves,  severally  and  jointly,  to  be 
responsible  to  you  at  any  time  for  a  sum  not  ex- 
ceedins:  eight  thousand  dollars,  should  the  said 
C.  H.  fail  to  do  so."  One  count  in  the  declara- 
tion was  for  money  lent,  and  money  had  and  re- 
ceived. Held,  that  upon  a  collateral  undertaking 
of  this  sort,  no  such  suit  is  maintainable.  Doug- 
lass v.  Reynolds,  7  Peters,  113. 

17.  The  depositions  of  several  witnesses,  clerks 
in  the  counting-house  of  the  plaintiffs,  were  ad- 
mitted on  the  trial  of  the  cause,  in  which  the 
witnesses  stated  that  they  knew  that  a  letter  of 
credit  was  considered  by  the  plaintiff  as  covering 
any  balance  due  by  C.  H.  to  them  for  advances 
from  time  to  time,  to  the  amount  of  eight  thou- 
sand dollars;  that  advances  were  made,  and 
moneys  paid  by  them  on  account  of  C.  H.  from 
the  time  of  receiving  the  said  letter,  predicated 
on  the  letter  always  protecting  the  plaintiffs  to 
the  amount  of  eight  thousand  dollars;  and  that 
it  was  considered  in  the  counting-house  as  a  con- 
tinuing letter  of  credit,  and  so  acted  upon  by  the 
plaintiffs.  Held,  that  this  evidence  was  rightly 
admitted  to  establish  that  credit  had  been  given 
to  C.  H.  on  the  faith  of  it,  from  time  to  time,  and 
that  it  was  treated  by  the  plaintiffs  as  a  continu- 


ing guaranty;  so  that  if,  in  point  of  law,  it  was 
entitled  to  that  character,  the  plaintiffs'  claim 
might  not  be  open  to  the  suggestion  that  no  such 
advances,  acceptances,  orendorsementshad  been 
made  upon  the  credit  of  it.  The  evidence  was 
not  open  to  the  objection,  that  it  was  an  attempt 
by  parol  evidence  to  explain  a  written  contract. 
Ibid. 

18.  Nothing  can  be  clearer,  upon  principle, 
than  that  if  a  letter  of  credit  is  given,  but  in  fact 
no  advances  are  made  upon  the  faith  of  it,  the 
party  is  not  entitled  to  recover  for  any  debts  due 
by  him  from  the  debtor  in  whose  favour  it  was 
given,  which  have  been  incurred  subsequently 
to  the  guaranty,  and  without  any  reference  to  it. 
Ibid. 

19.  The  guaranty  in  this  case  covered  succes- 
sive advances,  acceptances  and  endorsements 
made  by  the  plaintiffs,  to  the  amount  of  eight 
thousand  dollars  at  any  subsequent  times,  toties 
quoties,  whenever  the  antecedent  transactions 
were  discharged.  It  was  a  continuing  guaranty. 
Ibid. 

20.  Every  instrument  of  this  sort  ought  to  re- 
ceive a  fair  and  reasonable  interpretation  accord- 
ing to  the  true  import  of  its  terms.  It  being  an 
engagement  for  the  debt  of  another,  there  is  cer- 
tainly no  reason  forgiving  it  an  expanded  signi- 
fication or  liberal  construction,  beyond  the  fair 
import  of  its  terms.     Ibid. 

21.  The  case  of  Russell  v.  Clarke's  Executors, 
7  Cianch.  69  ;  2  Cond.  Rep.  417  ;  and  Druminond 
V.  Prestman,  12  Wheat.  515;  6  Cond.  Rep.  620, 
cited  and  approved.     Ibid. 

22.  A  party  giving  a  letter  of  guaranty  has  a 
right  to  know  whether  it  is  accepted,  and  whether 
the  person  to  whom  it  is  addressed  means  to  give 
credit  on  the  fooling  of  it  or  not.  It  may  be  most 
material  not  only  as  to  his  responsibility,  but  as 
to  future  rights  and  proceedings.  It  may  regu- 
late, in  a  great  measure,  his  course  of  conduct, 
and  his  exercise  of  vigilance  in  regard  to  the 
party  in  whose  favour  it  was  given.  Especially 
it  is  important  in  the  case  of  a  continuing  guar- 
anty; since  it  may  guide  his  judgment  in  recal- 
ling or  suspending  it.     Ibid. 

23.  If  this  had  been  the  case  of  a  guaranty 
hmited  to  a  single  transaction,  it  would  have  been 
the  duty  of  the  plaintiffs  to  have  given  notice  of 
the  advances,  acceptances  or  endorsements  made 
under  it  within  a  reasonable  time  after  they  were 
made.  But  this  being  a  continuing  guaranty,  in 
which  the  parties  contemplate  a  series  of  trans- 
actions, as  soon  as  the  defendants  had  received 
notice  of  the  acceptance,  they  must  necessarily 
have  understood  that  there  would  be  successive 
advances,  acceptances  and  endorsements,  which 
would  be  renewed  and  di.scharged  from  time  to 
time  :  there  is  no  general  principle  upon  which 
to  rest,  that  notice  of  each  successive  transac- 
tion, as  it  arose,  should  be  given.  All  that  could 
be  required  would  be,  that  when  all  the  transac- 
tions under  the  guaranty  were  closed,  notice  of 
the  amount  for  which  the  guarantors  were  re- 
sponsible, should,  within  a  reasonable  time  after- 
wards, be  communicated  to  them.     Ibid. 

24.  A  demand  for  payment  of  the  sum  ad- 
vanced under  the  guaranty,  should  be  made  of 
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the  person  to  whom  the  same  was  made,  and  in 
case  of  non-payment  by  him,  notice  of  such  de- 
mand and  non-payment  should  have  been  given 
in  a  reasonable  time  to  the  guarantors,  otherwise 
they  would  be  discharged  from  the  guaranty. 
By  the  very  terms  of  this  guaranty,  as  well  as 
by  the  general  principles  of  law,  the  guarantors 
are  only  collaterally  liable  upon  the  failure  of  the 
principal  debtor  to  pay  the  debt.  A  demand 
upon  him,  and  a  failure  on  his  part  to  perform 
his  engagements,  are  indispensable  to  constitute 
a  casus  foederis.  The  creditors  are  not  bound  to 
institute  legal  proceedings  against  the  debtor, 
but  they  are  bound  to  use  reasonable  diligence, 
to  make  demand,  and  to  give  notice  of  non-pay- 
ment.    Ibid. 

25.  An  account  was  stated  between  the  plain- 
tiffs and  Chester  Haring,  showing  an  apparent 
balance  against  Haring  of  twenty-two  thousand 
five  hundred  and  seventy-three  dollars ;  and  at 
the  foot  of  the  account  the  plaintiff  gave  a  re- 
ceipt for  several  promissory  notes,  payable  at 
distant  periods,  dated  on  the  same  day  with  the 
account.  The  notes  were  drawn  by  C.  Haring, 
and  endorsed  by  Daniel  Greenleaf.  The  receipt 
stated  that  "  the  notes,  when  discounteil,  the  pro- 
ceeds to  go  to  the  credit  of  this  account."  The 
notes  were  discounted,  and  the  proceeds  received 
by  the  plaintiffs,  but,  being  unpaid,  they  were 
protested  ;  notice  of  their  non-payment  was  given 
to  thei  endorsers,  and  they  were  afterwards  taken 
up  by  the  plaintiffs  as  endorsers  thereof.  Held, 
if  the  plaintiffs  below,  by  their  endorsements, 
were  compellable  to  pay,  and  did  afterwards  pay 
the  notes  upon  their  dishonour  by  the  maker, 
and  these  notes  fell  within  the  scope  of  the 
guaranty,  they  might,  without  question,  recover 
the  amount  from  the  guarantors.     Ibid. 

26.  He  who  receives  any  note  upon  which 
third  persons  are  responsible  as  a  conditional 
payment  of  a  debt  due  to  himself,  is  bound  to 
use  due  diligence  to  collect  it  of  the  parties 
thereto  at  maturity,  otherwise  by  his  laches  the 
debt  will  be  discharged.     Ibid. 

27.  L..  at  Memphis,  Tennessee,  addressed  a 
letter  to  D.  &  Co.  at  New  Orleans,  stating  that 
N.  and  D.  wished  to  draw  on  them  for  two"  thou- 
sand dollars,  saying,  "  Please  accept  their  draft, 
and  I  hereby  guaranty  the  punctual  payment  of 
it.^'  In  a  letter  of  the  same  date,  to  one  of  the 
firm  of  N.  and  D.,  he  says,  "1  send  a  guaranty 
for  two  thousand  dollars.  The  balance  I  have 
no  doubt  your  friend  W.  will  do  for  you."  N. 
and  D.  drew  a  bill  on  D  &  Co.  for  four  thousand 
two  hi^udred  and  fifty  dollars,  which  they  ac- 
cepted; and,  after  having  paid  the  draft,  they 
gave  notice  to  L.  that  they  looked  to  him  for  the 
money.  No  notice  was  given  by  D.  &  Co.  to  L. 
that  they  intended  to  accept,  or  had  accepted, 
and  acted  upon  the  guaranty,  before  they  paid 
the  draft.  The  drawers  of  the  bill  did  not  re- 
imburse D.  &  Co.  for  any  part  of  it.  An  action 
was  instituted  to  recover  two  thousand  dollars 
from  L.,  being  part  of  the  bill  for  four  thousand 
two  hundred  and  fifty  dollars.  7/c/d,  that  although 
the  bill  was  drawn  for  four  thousand  two  hundred 
and  fifty  dollars,  the  guaranty  would  have  ope- 
rated to  bind  L.  for  the  sum  of  two  thousand 


dollars  included  in  it,  if  notice  of  the  acceptance 
of  it  had  been  given  by  D.  &  Co.  to  L. ;  but 
having  omitted  to  give  such  notice,  or  that  they 
intended  to  accept,  or  had  accepted  and  acted 
on  the  guaranty,  L.  was  not  liable  to  D.  &  Co. 
for  any  part  of  the  bill  for  four  thousand  two 
hundred  and  fifty  dollars.  Lee  v.  Dick,  10  Pe- 
ters, 482. 

28.  A  guaranty  is  a  mercantile  instrument, 
and  to  be  construed  according  to  what  is  fairly 
to  be  presumed  to  have  been  the  understand- 
ing of  the  parties,  without  any  strict  technical 
nicety.    Ibid. 

29.  If  the  guaranty  stood  alone,  unexplained 
by  the  letter  which  accompanied  it,  it  would 
undoubtedly  be  limited  to  a  specific  draft  for 
two  thousand  dollars,  and  would  not  cover  that 
amount  in  a  bill  for  a  larger  sum  :  but  the  letter 
which  accompanied  it  fully  justifies  the  conclu- 
sion, that  the  defendant  undertook  to  guaranty 
two  thousand  dollars  in  a  draft  for  a  larger 
amount.  The  letter  and  guaranty  were  both 
written  by  the  defendant,  on  the  same  sheet  of 
paper,  bear  the  same  date,  and  may  be  construed 
together  as  constituting  the  guaranty.    Ibid. 

30.  The  decision  of  the  court  in  the  case  of 
Douglas  and  others  v.  Reynolds  and  others,  7 
Peters,  125,  affirmed.  In  that  case  the  court 
held,  that  a  party  giving  a  letter  of  guaranty 
has  a  right  to  know  whether  it  is  accepted,  and 
whether  the  person  to  whom  it  is  addressed 
means  to  give  credit  on  the  footing  of  it  or  not. 
It  may  be  most  material,  not  only  as  to  his  re- 
sponsibility, but  as  to  future  rights  and  proceed 
ings.  It  may  regulate,  in  a  great  measure,  his 
course  of  conduct,  and  his  exercise  of  vigilance 
in  regard  to  the  party  in  whose  favour  it  is  given. 
Especially  it  is  important  in  case  of  a  continuing 
guarant)',  since  it  may  guide  his  judgment  in 
recalling  or  suspending  it.  This  last  remaik  by 
no  means  warrants  the  conclusion  that  notice 
is  not  necessary  in  a  guaranty  of  a  single  trans- 
action, but  only  that  the  reason  of  the  rule  ap- 
plies more  forcibly  to  a  continuing  guaranty. 
Ibid. 

31.  The  same  strictness  of  proof,  as  to  the 
time  in  which  notice  of  the  intention  to  act  un- 
der the  guaranty,  is  to  be  given  to  charge  a  party 
upon  his  guaranty,  as  would  be  necessary  to 
support  an  action  upon  the  bill  itself,  when  by 
the  law  of  merchants  a  demand  upon  and  re- 
fusal by  the  acceptors  must  be  proved  in  order 
to  charge  any  other  party  upon  the  bill.  There 
are  many  cases  where  the  guaranty  is  of  a  spe- 
cific, existing  demand,  by  a  p^omissory  note  or 
other  evidence  of  a  debt,  and  such  guaranty  nf 
given  upon  the  note  itself,  or  with  a  reference 
to  it  and  recognition  of  it,  when  no  notice  wouI'A 
be  necessary.  The  guarantor,  in  such  cases, 
knows  precisely  what  he  guaranties,  and  the 
extent  of  his  responsibility,  and  any  further 
notice  to  him  would  be  useless.  But  when  the 
guaranty  is  prospective,  and  to  attach  upon 
future  transactions,  and  the  guarantor,  uniii- 
formed  whether  his  guaranty  has  been  accepted 
and  acted  upon  or  not,  the  fitness  and  justice  of 
the  rule  requiring  notice,  is  not  supported  by 
considerations  that  are  unwarrantable.     Ibid. 
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32.  In  an  action  founded  upon  a  letter  con- 
taining this  clause,  ''the  object  of  the  present 
letter  is  to  request  you,  if  convenient,  to  furnish 
them  (S.  and  H.)  with  any  sum  they  may  want, 
as  far  as  fifty  thousand  dollars,  say  fifty  thousand 
dollars.  They  will  reimburse  you  the  amount, 
together  with  interest,  as  soon  as  arrangements 
can  be  made  to  do  it  j  and  as  our  embargo  can- 
not be  continued  much  longer,  we  apprehend 
there  will  be  no  difficulty  in  this.  We  shall  hold 
ourselves  answerable  to  you  for  the  amount.'' 
Held,  this  was  not  an  original,  absolute  under- 
taking, but  a  guaranty:  that  it  covered  advances 
only  to  S.  and  H.  (who  were  then  partners,)  on 
partnership  account,  and  not  advances  to  either 
of  the  parties  separately,  on  his  separate  ac- 
count: that  the  authority  thus  given  by  the 
guarantor  was  revoked  by  a  dissolution  of  the 
partnership,  and  no  advances  made  after  a  full 
notice  of  such  dissolution  were  within  the  guar- 
anty; that  the  letter  did  not  amount  to  a  con- 
tinuing guaranty,  for  money  advanced,  toties 
quoties,  from  time  to  time,  to  the  amount  of  fifty 
thousand  dollars,  but  for  a  single  advance  of 
money  to  that  amount :  that  when  once  ad- 
vances were  made  to  the  amount  of  fifty  thou- 
sand dollars,  no  subsequent  advances  were 
within  the  guaranty,  although  at  the  time  of 
such  further  advances,  the  sum  actually  ad- 
vanced had  been  reduced  below  fifty  thousand 
dollars,  by  the  reimbursement  of  the  debtors. 
Cremer  v.  Higginson  ct  al.,  1  Mason-s  C.  C.  R. 
323. 

33.  If  upon  a  letter  of  guaranty,  addressed  to 
a  particular  person,  advances  are  made  upon 
the  farth  of  the  guaranty,  it  is  the  duty  of  the 
person  so  making  the  advances,  to  give  notice, 
within  a  reasonable  time,  to  the  guarantor,  of 
the  amount  of  the  advances,  and  that  reliance 
was  placed  upon  the  guaranty  to  ensure  the 
payment,  otherwise  the  guarantor  is  discharged 
from  all  responsibility.     Ihid. 

34.  Where  money  is  advanced  to  a  partner- 
ship, under  a  guaranty,  and  the  partnership 
is  dissolved,  and  the  debt  then  carried  at  the 
request  of  the  debtors  to  their  separate  accounts, 
according  to  their  proportion  of  interest  in  the 
partnership,  and  the  creditor  gives  the  partners 
separately,  a  credit  for  such  proportion,  and  dis- 
charges the  partnership  account,  by  carrying  it 
to  such  separate  account,  and  no  notice  is  given 
thereof  to  the  guarantor,  the  latter  is  discharged 
from  all  responsibility.     Ibid. 

35.  If  a  creditor  will  undertake  to  give  a  new 
credit  to  the  debtor,  and  thereby  materially  to 
change  the  situation  of  a  surety,  and.  a  fortiori, 
of  a  guarantor,  the  latter  is  absolved  from  all 
responsibility,  unless  he  has  notice  of.  and  be- 
comes party  to,  the  new  transactions,    'ibid. 

36.  A  guaranty  of  the  notes  of  A  cannot  be 
applied  as  a  guaranty  of  the  notes  of  A  and  B. 
Russell  V.  Perkins,  1  Mason's  C.  C.  R.  368. 

37.  The  gnaranty  cannot  be  construed  be)-ond 
the  plain  and  obvious  import  of  its  language. 
Ibid.  ^  *=     ^ 

38.  Upon  a  guaranty  to  the  plaintiff,  of  all 
notes  to  A  which  he   should   endorse,  to   the 


endorsed  notes  of  A  to  the  stipulated  amount, 
at  several  banks;  and  when  the  notes  became 
due,  they  were  taken  up  at  the  banks,  and  new 
notes,  signed  by  A  and  B,  his  partner,  and  en- 
dorsed, were  received  by  the  banks  in  their 
stead.  It  was  held,  that  the  guaranty  did  not 
apply  to  the  new  notes,  and  that  by  such  substi- 
tution the  old  notes  were  extinguished.    Ibid. 

39.  One  who  has  become  surety  for  another 
cannot  recover  the  amount  of  his  responsibility, 
without  showing  that  he  had  paid  it  before  ac- 
tion brought.  Pigoii  v.  French,  1  Wash.  C.  C.  R. 
278. 

40.  Upon  a  letter  of  guaranty,  addressed  to  a 
particular  person,  or  to  persons  generally,  for  a 
future  credit  to  be  given  to  a  party  in  whose 
favour  the  guaranty  is  drawn,  to  charge  the 
guarantor  notice  is  necessarily  to  be  given  to 
him  that  the  person  given  the  credit  has  ac- 
cepted or  acted  upon  the  guaranty,  and  has 
given  credit  on  the  faith  of  it.  This  is  not  an 
open  question  in  the  supreme  court,  after  the 
decisions  which  liave  been  made  in  Russell 
V.  Clarke,  7  Cranch.  69;  2  Cond.  Rep.  417:  Ed- 
monston  v.  Drake, '5  Peters,  624:  Douglass  v. 
Reynolds,  7  Peters,  113;  and  Lee  v.  Dick,  10 
Peiers,  482.  Adams,  Cunningham  ^  Co.  v.  Jones, 
12  Peters,  207. 

41.  The  rule  is  well  settled,  that  the  guaran- 
tor of  a  promissory  note,  whose  name  does  not 
appear  on  the  note,  is  bound  without  notice, 
where  the  maker  of  the  note  was  insolvent  at 
its  maturity,  unless  he  can  show  he  has  sus- 
tained some  prejudice  by  want  of  notice  of  a 
demand  on  the  maker  of  the  note,  and  notice 
of  non-payment.  Reynolds  et  al.  v.  Douglass  et 
al.,  12  Peters,  497. 

42.  If  the  guarantor  could  prove  he  had  suf- 
fered damage  by  the  neglect  to  make  the  de- 
mand on  the  maker  of  the  note,  and  to  give 
notice,  he  could  only  be  discharged  to  the  e.\tent 
of  the  damage  sustained.     Ibid. 

43.  In  order  to  enable  ihe  party  claiming  un- 
der a  guaranty,  to  recover  from  the  guarantor 
by  a  letter  of  credit,  he  must  prove  that  notice 
of  its  acceptance  had  been  given  in  a  reason- 
able time  after  the  letter  of  credit  had  been  ac- 
cepted. This  notice  need  not  be  proved  to  have 
been  given  in  writing,  or  in  any  particular  form, 
bu;,  may  be  inferred  by  the  jury  from  facts  and 
circumstances  which  shall  warrant  such  infer- 
ence.    Ibid. 

44.  A  recognition  of  the  parties  to  a  letter  of 
credit  of  their  obligation  to  pay  as  guarantors 
under  a  supposed  liability,  which  did  not  arise 
from  the  facts  of  the  case,  and  of  which  facts 
they  were  ignorant,  would  not  be  a  waiver  of 
the  notice  they  were  entitled  to  have  of  the 
acceptance  of  their  guaranty.     Ibid. 

45.  A  promise  to  pay  a  debt  by  the  guaran- 
tors, qualified  with  a  condition  which  was  re- 
jected, is  not  a  waiver  by  the  guarantor  of  his 
right  to  notice  of  the  acceptance  of  the  guaranty. 
Ibid. 

46.  When  the  party  in  whose  favour  a  letter 
of  credit  is  given,  afterwards  becomes  insolvent, 
and  his  insolvency  is  known  to  the  guarantors. 
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credit,  to  prove  that  a  demand  of  payment  was 
made  on  the  insolvent.     Ibid. 

47.  Constrnction  of  a  letter  of  guaranty.  In 
the  construction  of  all  vritten  instruments,  to 
ascertain  the  intention  of  the  parties  is  the  great 
object  of  the  court,  and  this  is  especially  the 
case  in  acting  upon  guarantys.  Generally,  all 
instruments  of  suretyship  are  construed  strictly 
as  mere  matters  of  legal  rights.  The  rule  is 
otherwise  where  they  are  founded  on  a  valuable 
consideration.    Mauran  v.  Bulhis,  16  Peters,  528. 

48.  A  letter  was  addressed  by  a  merchant  of 
New  York  to  merchants  in  London,  in  the  fol- 
lowing terms :  "  Our  mutual  friend,  Mr.  William 
H.  Thorn,  has  informed  me  he  has  a  credit  of 
two  thousand  pounds,  given  by  you  in  his  favour, 
with  Messrs.  Archias  &  Co.,  to  give  facilities  to 
his  business  in  Marseilles.  In  e.\pressing  my 
obligations  for  your  friendship  to  this  gentleman, 
I  take  occasion  to  say,  that  you  may  consider 
this,  as  well  as  any  other  credit  you  may  open  in 
his  favour,  as  being  under  my  guaranty."  The 
guaranty  was  accepted  by  the  plaintiffs,  and 
credits  were  opened  by  them  in  favour  of  Thorn, 
in  Cadiz,  Gibraltar,  Leghorn.  Smyrna,  Messina, 
and  Trieste,  and  for  drafts  on  themselves.  Thorn 
became  insolvent,  largely  indebted  to  the  plain- 
tiffs for  these  credits.  The  defendant  claimed 
that  the  guaranty  was  confined  to  credits  to  be 
opened  vvith  the  house  of  Archias  &  Co.,  at  Mar- 
seilles; and  that  no  recovery  could  be  had  for 
any  payments  by  the  plaintiffs  on  credits  opened 
for  him  at  other  places  than  Marseilles,  or  on 
themselves.  By  the  court: — The  engagement 
in  the  letter  of  guaranty  was  made  to  be  e.\e- 
cuted  in  England,  and  must  be  construed  and 
have  effect  according  to  the  laws  of  that  coun- 
try. The  law  governing  the  agreement  is  the 
same  in  this  country  and  in  England.  Had  it 
been  made  between  merchants  of  different 
states  of  this  Union,  and  intended  to  be  exe- 
cuted at  home,  the  same  rules  of  construction 
would  be  adopted,  and  the  same  adjudications 
would  apply.     Bell  v.  Bruen,  17  Peters,  161. 

49.  The  letter  of  the  defendant  was  an  agree- 
ment to  pay  the  debt  of  another,  on  his  making 
default.  By  the  statute  of  frauds,  (29  Charles  11.,") 
such  agreement  must  be  in  writing,  and  signed 
by  the  party  to  be  charged;  it  cannot  be  added 
to  by  verbal  evidence,  nor  by  written  either,  if 
nist  signed  by  the  guarantor,  unless  the  written 
evidence  is,  by  a  reference  in  the  letter,  adopted 
as  a  part  of  it.     Ibid. 

50.  But  as  the  statute  does  not  prescribe  the 
form  of  a  binding  agreement,  it  is  sufficient  if 
the  materia!  parts  of  it  appear,  either  expressed, 
or  clearly  to  be  implied  ;  and  correspondence  and 
other  evidence  may  be  used  to  ascertain  the  true 
import  and  application  of  the  agreement,  by  the 
aid  of  which  extrinsic  evidence,  the  proper  con- 
struction may  be  made.  Such  is  the  doctrine  of 
this  court.     Ibid. 

51.  Where  a  mercantile  guaranty  is  preceded 
by  a  recital,  definite  in  its  terms,  and  to  which 
general  words  obviously  refer,  the  same  rule  as 
that  which  exists  in  cases  of  bonds  with  condi- 
tions applies,  of  limiting  the  liability  within  the 


terms  of  the  recital  in  restraint  of  the  geueral 
w^ords.  We  find  the  courts  constantly  referring 
to  the  cases  arising  on  the  construction  of  bonds 
with  conditions,  for  the  rule  of  construction,  and 
applying  it  to  commercial  guarantys;  the  most 
approved  text-writers  on  this  subject  do  the 
same.     Ibid. 

52.  Upon  a  guaranty  for  future  advances,  it  is 
the  duty  of  the  parties  making  the  advances  to 
give  notice  to  the  guarantor  of  his  acceptance 
thereof,  and  his  consent  to  act  under  the  gua- 
ranty, and  to  make  the  advances.  But  this  doc- 
trine does  not  apply,  where  the  agreement  to 
accept  is  contemporaneous  with  the  guaranty. 
Wtldes  V.  Savage,  1  Story's  C.  C.  R.  22. 

53.  But  it  is  not  necessary  that  further  distinct 
notice  should  be  given  to  the  guarantor,  of  the 
amount  of  the  advances  actually  made,  or  the 
terms  upon  which  they  were  made,  after  the 
transactions  are  complete.  There  are,  however, 
certain  exceptions,  as  when  the  advances  are 
contingent,  or  there  is  a  continuing  guaranty. 
Ibid. 

54.  If,  after  the  credit  has  expired  and  the 
amount  become  due,  a  demand  be  made  on  the 
debtor,  and  there  be  a  default  of  payment,  no- 
tice thereof  must  be  given  to  the  guarantor 
within  reasonable  time.  But  a  demand  is  not 
necessary,  if  the  debtor  be  insolvent  at  the  time 
of  the  maturity  of  the  bill.     Ibid. 

55.  In  order  to  discharge  the  guarantor,  there 
must  not  only  be  a  want  of  such  notice,  but 
there  must  be  also  some  loss  or  damage  sustained 
by  him  in  consequence,  and  then  there  will  be 
a  pro  tanto  allowance.     Ibid. 

56.  Under  the  circumstances  of  this  case,  it 
was  held,  that  due  and  sufficient  notice  was 
given,  and  that  the  guarantor  was  liable  on  his 
guaranty.     Ibid. 

57.  A  guarantor  is  entitled  to  a  notice  of  the 
non-payment  of  the  bill  guarantied.  Lewis  v. 
Brewster,  2  M 'Lean's  C.  C.  R.  21. 

58.  A  notice  after  the  lapse  of  seven  months 
is  insufficient.     Ibid. 

59.  If  the  payee  be  insolvent  when  the  note 
becomes  due,  no  notice  is  necessary.     Ibid. 

60.  An  endorser,  who  by  his  endorsement  in- 
creases his  liability,  is  to  be  considered  a  gua- 
rantor. How  ^  Co.  v.  Kimball,  2  M-'Lean's  C.  C. 
R.  103. 

61.  The  new  contract  can  only  be  enforced 
between  the  parties  to  it.     Ibid. 

62.  It  does  not  pass  to  any  subsequent  as- 
signee.    Ibid. 

63.  To  charge  the  guarantor  of  a  note  or  bill, 
he  must  have  notice  of  demand  and  non-pay- 
ment. Foot  fy  Bowler  v.  Brown,  2  M-Lean's  C. 
C.  R.  369. 

64.  And  this,  whether  the  name  of  the  gua- 
rantor be  upon  the  bill  or  not.     Ibid. 

65.  Where  the  name  is  on  the  bill  strict  notice 
is  requireil,  but  where  it  is  not  reasonable  notice 
is  sufficienli.     Ibid. 

66.  A  total  insolvency  of  the  principal  super- 
sedes the  necessity  of  a  demand  on  him  and 
notice  to  the  guarantor.  Hank  y.Crittendem^  2 
M'Lean's  C.  C.  R.  557. 
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67.  Instruments  of  commercial  guaranty  ouoht 
to  receive  a  liberal  interpretation ;  not  that  the 
words  ought  to  be  enforced  out  of  their  natural 
meaning,  but  simply,  that  they  should  receive 
a  fair  and  reasonable  interpretation,  so  as  to  at- 
tain the  objects  for  which  the  instrument  is  de- 
signed, and  the  purposes  to  which  it  is  to  be 
applied.  Lawrence  v.  M^Almont  et  a/.,  2  Howard, 
449. 


68.  If  the  language  used  be  ambiguous,  and 
admits  of  two  fair  constructions,  and  the  person 
receivmg  the  guaranty  has  advanced  his  money 
on  the  interpretation  most  favourable  to  his 
rights,  that  interpretation  will  prevail  in  his 
favour;  for  it  does  not  lie  in  the  mouth  of  the 
guarantor  to  say  that  he  may,  without  peril, 
scatter  ambiguous  words,  by  which  the  other 
party  is  misled  to  his  injury.    Ibid 
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